Title IX Hearing Officer Training »
WELCOME

We are glad you have joined. We will get started momentarily.

* Please mute your microphone during the presentation.
* Be mindful of background noise when unmuted.

* Questions will be saved for the end of each session. Use the chat box to post your question
or “Raise your Hand”.

* Add your name and pronouns (optional) to your profile so we know who is participating
today.

* Your moderator is: Angela Brown (pronouns: she/her/hers)
Sr. Director of System Administration HR and Equal Opportunity.



UNT System Hearing Officer & Hearing Panel Training
AGENDA
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Training Session/Description Presenter

Session Time

DAY ONE: September 2, 2020

Introduction & Kickoff Angela Brown

9:00a

Institutional Policies & Terminology:

e Role of Hearing Officer

e Primacy of the policy

e Due process

e |mpartial investigation and
adjudication

e Respondent presumed not
responsible

e Preponderance of the evidence
standard

e Definition of sexual harassment and
totality of circumstances

Jarrod Jenkins

9:05a - 9:45a

e Awareness
2 e Implicit bias Shani Moore
e Cultural humility
e Microaggressions

9:50a0 — 10: 500

Break

10:50a — 11:00a

LGBTQIAA+
e Bias

3 e Terminology

e Sexual misconduct in LGBTQIAA+
context

Kathleen
Hobson

11:00a - Noon

End of DAY ONE




Your Presenters...

Module 1 Module 2

Policy Bias Awareness

Jarrod Jenkins Shani Barrax Moore

Assistant Director, Director, Diversity &
Equal Opportunity, UNT Inclusion, UNT

Pronouns: he/him/his Pronouns: she/her/hers

Module 3

Gender & Sexuality
Bias
Kathleen E. Hobson

Director, Pride Alliance,
UNT

Pronouns: they/them/theirs
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Hearing Officer Training:
The Policy

September 2, 2020

Jarrod Jenkins
Assistant Director, Equal Opportunity
UNT Denton




Agenda

1. Role of the Hearing Officer

2. Title IX Sexual Harassment Policy
a. Terms Defined
b. Questions Answered
c. What would you do?

3. Takeaways




Role of the Hearing Officer




Why are we here?

1
2
3.
4.
5
6

Protect victims
Protect the innocent
Punish wrongdoers
~ind the truth
Decide what’s right

“Do justice.” — Judge Learned Hand

1
social




Role of Hearing Officer

“That’s not my job. It is my job to apply the law.”

- Justice Oliver Wendell Holmes, Jr.

* Our job is to apply the policy
—We lack omniscience
— Best way to fulfill other, loftier ambitions




Role of Hearing Officer

* Come with an open mind
* Recuse yourself if necessary
* Suspend final judgment until decision time
* “With great power comes great responsibility.
* Knowing and applying the policy will:
— Minimize bias and unfairness
— Give best chance of finding truth

— Most often lead to best result
— Provide due process to all parties

14




Due Process

* Constitutional safeguards preventing arbitrary deprivation of property
rights in education and employment

* Procedural due process
— Notice and chance to respond to all allegations

— Neutral decision maker
— Compliance with written policies and procedures

 Substantive due process
— Fair and impartial investigation, decision, discipline
— Decisions rationally based on evidence
— Not arbitrary or capricious



“Due Process” in Title IX

Mentioned 686 times in preamble, gives parties right to:
* Written notice of allegations and sufficient information to prepare for interviews.
* Be accompanied by advisor of their choice, who may or may not be an attorney.

Discuss allegations under investigation without restriction.

Gather and present relevant evidence without restriction.

Present fact and expert witnesses.

Know and review in/exculpatory evidence.

Review draft investigation report before finalized.

Argue for inclusion of “directly related” evidence at hearing.

Ask relevant questions of other party and witnesses, through advisor, at hearing.



Due Process in UNT Policy

* Read 2,000+ pages of preamble, regulations before every hearing?
— No, but resource is available
— Requirements in regs reflected in UNT Policy
— Applying UNT Policy will fulfill due process requirements

* Investigator fulfills many requirements before case comes to you:
— Written notice of allegations
— Written notice of meetings and interviews
— Collection of evidence
— Review of evidence and Investigative Reports
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Title IX Sexual Harassment Policy




Hearing Process Overview

Before

* Investigation completed, parties may review all evidence collected

* Hearing Officer notifies participants of hearing in writing at least 10 days in advance
* Hearing Officer and Panelists review Investigative Report and all evidence collected
During

* Hearing most likely on Zoom and will be recorded

* Parties may make opening and closing statements

* Investigator, parties, and witnesses questioned by HO, HP, and advisors

* HO rules on relevancy of all questions

After

* HO and HP determine responsibility on all allegations and write decision

* If policy violation found, HO and HP determine sanctions and remedies

* Both parties may appeal




Knowing the Policy

* Read the policy applicable to your case (i.e., Denton, HSC, Frisco)
— Policies for campuses should overlap, but don’t assume

* Reread parts that apply to your case

* It is your manual, road map, recipe for success
* It will define terms

* It will answer many questions




What is “Consent”?

Words or actions that show an active, knowing, and voluntary
agreement to engage in each instance of sexual activity

* Can be revoked at any time
* Absent when activity exceeds scope of previously given consent

* Cannot be gained by force, coercion, manipulation, threat, or
administration of substances that impair ability to consent

» Cannot be given while incapacitated or unconscious (e.g., passed out

from drugs or alcohol) °a

UNT Policy 16.007




16.007 — Title IX Sexual Harassment

Conduct on the basis of sex that is one or more of:

d.

C.

Quid pro guo — (1) an employee (2) conditioning an aid, benefit, or

service of the University on an individual’s participation in (3)
unwelcome (4) sexual conduct;

(1) Unwelcome conduct (2) determined by a reasonable person to
be (3) so severe, pervasive, and objectively offensive that it (4)
effectively denies a person equal access to education program or
activity;

Sexual assault, dating violence, domestic violence, or stalking

UNT Policy 16.007



Sexual Assault

* Rape - penetration, no matter how slight, of the vagina or anus with any body part or
object, or oral penetration by a sex organ of another person, without the consent of the
victim

* Fondling - touching private body parts of another person for the purpose of sexual
gratification, without the consent of the victim, including instances where the victim is
incapable of giving consent because of age or temporary or permanent mental incapacity

* Incest - sexual intercourse between persons who are related to each other within the
degrees wherein marriage is prohibited by law

e Statutory Rape - sexual intercourse with a person who is under the statutory age of

consent (17 in Texas)
! UNT Policy 16.007



VAWA and Clery ®

* Dating violence — violence committed by a person who is or has been in a social
relationship of a romantic or intimate nature with the victim. Existence of the
relationship is determined by length of relationship, type of relationship,
frequency of interaction. Includes sexual or physical abuse or the threat of such
abuse.

* Domestic violence — felony or misdemeanor crime of violence committed against
a current or former spouse or intimate partner, person with whom Respondent
has a child, or anyone else protected by domestic or family violence laws . . .

 Stalking — engaging in a course of conduct directed at a specific person that
would cause a reasonable person to (1) fear for his or her safety or the safety of

others, or (2) suffer substantial emotional distress
UNT Policy 16.007



Questions Answered

1. Question: What presumptions should | make?

1. Answer: Respondent is presumed not to be responsible for the
conduct alleged in the Formal Complaint and will not be determined to
be responsible unless the preponderance of the evidence establishes the
individual engaged in the conduct at the conclusion of the Grievance
Process.

* Can’t assume policy violation based solely on allegation

— “Well, he must have done something or she wouldn’t have accused him.”
Don’t think like that.

— Instead, think, “An allegation has been made. What does the evidence
show?”

UNT Policy 16.007, VII.I.



Questions Answered

2. Question: What standard of evidence am | using?

2. Answer: The preponderance standard shall be used during all stages
of the formal resolution process.

3. Question: What does “preponderance of the evidence” mean?

3. Answer: more likely true than not true . . . also referred to as the
greater weight of the evidence.

e Fair coin toss = 50/50
* Randomly drawing a red card in standard deck of cards = 50/50
* Randomly drawing a red card or a “2” = 28/52 = 53.8/46.2

UNT Policy 16.007, VII.I.; Definitions, 17.



Questions Answered

4. Question: Can the hearing be completed by paper correspondence?

4. Answer: No. University will provide a Live Hearing, as outlined in this
Policy, to resolve the allegations. Can be a virtual or in-person hearing.

5. Question: Do | have to give notice to anyone about the live hearing?

5. Answer: Yes. Must give written notice to participants and advisors at
least 10 days before hearing to tell them date, time, location, purpose,
allegations, summary of collected evidence.

UNT Policy 16.007, VII.J.1, Definitions, 14.; VII.J.2.



Questions Answered

6. Question: Does the live hearing have to be recorded?

6. Answer: Yes. The hearing will be recorded in audio or audiovisual
format and may be transcribed at the discretion of the University. The
recording or transcript will be available for the parties to inspect and
review, upon request.

7. Question: Can the parties ask each other or witnesses questions?

7. Answer: No. Advisors ask questions on behalf of parties. Advisors
submit questions to HO at start of hearing, and can ask relevant follow
up questions. HO rules on relevancy of all questions from advisors.

UNT Policy 16.007, VII.J.15; VII.J.10.



Questions Answered

8. Question: What if a party does not submit to cross-examination?

8. Answer: If a party or witness refuses to submit to any cross-
examination questions, the Hearing Panel will not rely on any statement
of that party or witness in making a determination of responsibility. The
panel may not draw an inference about the determination regarding
responsibility based solely on a party’s or witness’s absence from the
hearing or refusal to answer questions at the hearing.

"THE TRUTH UNT Policy 16.007, VII.J.12.



Questions Answered

9. Question: What does Hearing Officer do at the hearing?

9. Answer: Decide all questions and objections concerning procedural
matters and evidence, including the relevance of exhibits and
testimony. . . . May call and question participants who testify at the
hearing. . . . May consult with UNT System Office of General Counsel
concerning the hearing. Rules on relevancy of questions before
participant answers and must explain any decision to exclude a
guestion as irrelevant.

UNT Policy 16.007, VII.J.8., 10.



Questions Answered

SYSTEM'

10. Question: What information is irrelevant? Answer:

* Privileged information, and

— Attorney-client privilege and medical information not required to be
disclosed, and parties cannot ask questions related to privileged information

— Parties can disclose such information by waiving privilege in writing

* Complainant’s prior sexual history

— Complainant’s sexual predisposition or prior sexual behavior is irrelevant
o Except to show someone other than Respondent committed alleged conduct

o Except to show prior sexual behavior between Complainant and Respondent offered to
prove consent

UNT Policy 16.007, VII.J.11.



Questions Answered

11. Question: Who makes the final determination about allegations?

11. Answer: The determination of responsibility or non-responsibility
must be by majority vote of 1 HO and 2 HPs. HO prepares written
determination that includes allegations, process, findings of fact,
conclusion, rationale, sanctions, remedies, rights to appeal.

12. Question: Who makes the final determination about sanctions?
12. Answer: HO and HPs. Options listed in UNT Policy 16.007, VII.L.
13. Question: Who makes the final determination about appeals?
13. Answer: Appellate Officer.

UNT Policy 16.007, VII.J.6., 13.; VII.J.13.f.; VII.M.



What would you do?

1. In opening statement, Complainant alleges for the first time that
Respondent engaged in stalking, which was not investigated, in
addition to sexual assault, which was investigated.

Complainant does not appear for hearing.

Respondent appears for hearing by himself and tells you, “I fired my
worthless advisor.”

4. Respondent loudly disagrees while Complainant is giving opening
statement and answering questions from HO and HPs.



What would you do?

5. Complainant’s advisor asks investigator how many investigations
she has done, how many of her investigations resulted in violations,
if she has ever been sexually assaulted or sexually assaulted
anyone, and why she is “competent” to investigate.

6. Complainant’s advisor asks Respondent how many times he has
been accused of sexual assault, his GPA, how many DUI’s he has,
how many “other crimes” he has committed.

7. Respondent’s advisor asks Complainant how often she gets drunk,
how many boyfriends she has had, whether she was a virgin before
meeting Respondent, if she is on any medications, if she has been
diagnosed with a mental ilness.



Takeaways




Takeaways

1. Read, know, apply policy

a. Regulations and UNT System OGC can be a resource

2. Formulate questions and focus attention on elements of allegations

a. Basis of sex, unwelcome, consent, severe, pervasive, objectively offensive,
penetration, private body parts, course of conduct, etc.

3. HO s in control, must rule on relevance of all questions

4. Err on side of relevance, ask why question is relevant
a. Except for privileged information or Complainant’s prior sexual history

5. Written determinations state reasons
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\ UNIVERSITY

§JNT EQUAL OPPORTUNITY

OF NORTH TEXAS'

Title IX Hearing Panel Decision Form

Decision Date: [date]

Parties

Complainant Respondent

[name] [name]

[position] [position]
Complainant’s Advisor Respondent’s Advisor
[name] [name]

[position] [position]

Hearing Panel Members

Hearing Officer Hearing Panel Member 2
[name] [name]

[position] [position]

Hearing Panel Member 3

[name]

[position]

Procedural History: On [date], Complainant filed a formal complaint alleging Respondent engaged
in [sexual harassment / sexual assault / rape / fondling / incest / statutory rape / dating violence /
domestic violence / stalking / sexual coercion / sexual exploitation / failure to report / retaliation].

[Name, position of investigator] investigated the allegations in this case. The investigation began on
[date]. Investigator notified Respondent of the allegations on [date]. Investigator[s] provided the
Complainant, Respondent, and Hearing Panel the evidence collected as well as an Investigative
Report summarizing that evidence. The parties were permitted to review and comment upon the
Investigative Report before it was finalized.

The Hearing Officer notified the parties and their advisors on [date] that a live hearing would be
held regarding the allegations in this case. A Hearing Panel convened on [date(s)]. The hearing was
held electronically on Zoom. The parties and their advisors were provided the opportunity to make
opening and closing statements. The parties’ advisors were provided the opportunity to pose
questions to witnesses. In reaching its determinations, the Hearing Panel did not consider the
statements of any witnesses who were not subjected to questioning by the parties’ advisors when
the parties or their advisors made it known to the Hearing Panel that they wished to question those
witnesses.

Page 1 of 3



The Hearing Panel simultaneously notified the parties and their advisors of its determinations by
sending this Decision Form to their respective email addresses.

Allegation 1: Respondent violated UNT Policy 16.007’s prohibition against [sexual harassment /
sexual assault / rape / fondling / incest / statutory rape / dating violence / domestic violence /
stalking / sexual coercion / sexual exploitation / failure to report / retaliation].

Allegation 1 Determination: [Substantiated / Unsubstantiated]

Allegation 1 Analysis: UNT Policy 16.007 prohibits [sexual harassment / sexual assault / rape /
fondling / incest / statutory rape / dating violence / domestic violence / stalking / sexual coercion
/ sexual exploitation / failure to report / retaliation], which it defines as [definition].

Using the preponderance of evidence standard, the Hearing Panel determined that there was
in/sufficient evidence to substantiate that [Respondent] violated UNT Policy 16.007.

[Discussion of significant findings of fact, conclusions about application of UNT Policy to facts, and
rationale for the determination. If necessary, analysis of consent and credibility of witnesses. Title
34 §106.45(b)(7]]

Allegation 2: Respondent violated UNT Policy 16.007’s prohibition against [sexual harassment /
sexual assault / rape / fondling / incest / statutory rape / dating violence / domestic violence /
stalking / sexual coercion / sexual exploitation / failure to report / retaliation].

Allegation 2 Determination: [Substantiated / Unsubstantiated]
Allegation 2 Analysis: UNT Policy 16.007 prohibits [sexual harassment / sexual assault / rape /
fondling / incest / statutory rape / dating violence / domestic violence / stalking / sexual coercion

/ sexual exploitation / failure to report / retaliation], which it defines as [definition].

Using the preponderance of evidence standard, the Hearing Panel determined that there was
in/sufficient evidence to substantiate that [Respondent] violated UNT Policy 16.007.

[Discussion of significant findings of fact, conclusions about whether the alleged conduct occurred,

and rationale for the determination. If necessary, analysis of consent and credibility of witnesses.]

Allegation 3: Respondent violated UNT Policy 16.007’s prohibition against [sexual harassment /
sexual assault / rape / fondling / incest / statutory rape / dating violence / domestic violence /
stalking / sexual coercion / sexual exploitation / failure to report / retaliation].

Allegation 3 Determination: [Substantiated / Unsubstantiated]
Allegation 3 Analysis: UNT Policy 16.007 prohibits [sexual harassment / sexual assault / rape /

fondling / incest / statutory rape / dating violence / domestic violence / stalking / sexual coercion
/ sexual exploitation / failure to report / retaliation], which it defines as [definition].

Page 2 of 3



Using the preponderance of evidence standard, the Hearing Panel determined that there was
in/sufficient evidence to substantiate that [Respondent] violated UNT Policy 16.007.

[Discussion of significant findings of fact, conclusions about whether the alleged conduct occurred,
and rationale for the determination. If necessary, analysis of consent and credibility of witnesses.]

Disciplinary Sanctions: Because the Hearing Panel determined that the allegations in this case
were [unsubstantiated, no disciplinary sanctions will be imposed upon Respondent. /
substantiated, the following disciplinary sanctions will be imposed upon Respondent:

1. Sanction1

2. Sanction 2 etc.]

Remedies for Complainant: [Whether remedies designed to restore or preserve equal access to
UNT'’s education program or activity will be provided by UNT to the complainant. Remedies must
be designed to restore or preserve equal access to the recipient’s education program or
activity. Such remedies may include the same individualized services described as
“supportive measures”; however, remedies need not be non-disciplinary or non-punitive
and need not avoid burdening the respondent. 106.45(b)(1)(i)]

Right to Appeal: Either Complainant or Respondent may appeal the determinations in this
Decision Form on the following three bases:

1. A procedural irregularity that affected the outcome of the matter;

2. New evidence that could affect the determination regarding responsibility was not available
at the time the determination was made;

3. New evidence that could affect the outcome of a decision to dismiss the Formal Complaint
or an allegation in the complaint was not available at the time the decision was made; or

4. The Title IX Coordinator, investigator, or Hearing Panelist had a conflict of interest or bias
for or against the parties (general or specific) that affected the outcome of the matter.

106.45(b)(8).

Appeals that the parties wish to make must:

a. Beprovided in writing to the Hearing Officer;

b. Be within [10] business days of the date of this decision, which is listed at the top of the first
page of this Decision Form;

c. State the basis (listed above as procedural irregularity, new evidence, or conflict of interest
or bias) for the appeal; and

d. State all the support the appellant wants considered by the appeals officer.

If neither party submits a timely appeal that satisfies the requirements listed above, the
determinations in this Decision Form will be final.
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For the reasons discussed in the preamble, the Secretary amends part 106 of title 34 of the
Code of Federal Regulations as follows:

PART 106—NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION



PROGRAMS OR ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE

1. The authority citation for part 106 continues to read as follows:
Authority: 20 U.S.C. 1681 ef seq., unless otherwise noted.2. Section 106.3 is amended by
revising paragraph (a) to read as follows:

§106.3 Remedial and affirmative action and self-evaluation.

(a) Remedial action. If the Assistant Secretary finds that a recipient has discriminated
against persons on the basis of sex in an education program or activity under this part, or
otherwise violated this part, such recipient must take such remedial action as the Assistant
Secretary deems necessary to remedy the violation, consistent with 20 U.S.C. 1682.

% sk sk ok ok

3. Section 106.6 is amended by revising the section heading and adding paragraphs (d),

(e), (), (g), and (h) to read as follows:

§ 106.6 Effect of other requirements and preservation of rights.

* %k %k ok sk

(d) Constitutional protections. Nothing in this part requires a recipient to:

(1) Restrict any rights that would otherwise be protected from government action by the
First Amendment of the U.S. Constitution;

(2) Deprive a person of any rights that would otherwise be protected from government
action under the Due Process Clauses of the Fifth and Fourteenth Amendments of the U.S.
Constitution; or

(3) Restrict any other rights guaranteed against government action by the U.S.

Constitution.



(e) Effect of Section 444 of General Education Provisions Act (GEPA)/Family
Educational Rights and Privacy Act (FERPA). The obligation to comply with this part is not
obviated or alleviated by the FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR
part 99.

(f) Title VII of the Civil Rights Act of 1964. Nothing in this part may be read in derogation
of any individual’s rights under title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e¢ ef seq.
or any regulations promulgated thereunder.

(g) Exercise of rights by parents or guardians. Nothing in this part may be read in
derogation of any legal right of a parent or guardian to act on behalf of a “complainant,”

29 ¢

“respondent,” “party,” or other individual, subject to paragraph (e) of this section, including but
not limited to filing a formal complaint.

(h) Preemptive effect. To the extent of a conflict between State or local law and title IX as
implemented by §§ 106.30, 106.44, and 106.45, the obligation to comply with §§ 106.30, 106.44,
and 106.45 is not obviated or alleviated by any State or local law.

ok ko

4. Section 106.8 is revised to read as follows:

§ 106.8 Designation of coordinator, dissemination of policy. and adoption of grievance

procedures.

(a) Designation of coordinator. Each recipient must designate and authorize at least one
employee to coordinate its efforts to comply with its responsibilities under this part, which
employee must be referred to as the “Title IX Coordinator.” The recipient must notify applicants
for admission and employment, students, parents or legal guardians of elementary and secondary

school students, employees, and all unions or professional organizations holding collective



bargaining or professional agreements with the recipient, of the name or title, office address,
electronic mail address, and telephone number of the employee or employees designated as the
Title IX Coordinator pursuant to this paragraph. Any person may report sex discrimination,
including sexual harassment (whether or not the person reporting is the person alleged to be the
victim of conduct that could constitute sex discrimination or sexual harassment), in person, by
mail, by telephone, or by electronic mail, using the contact information listed for the Title IX
Coordinator, or by any other means that results in the Title IX Coordinator receiving the person’s
verbal or written report. Such a report may be made at any time (including during non-business
hours) by using the telephone number or electronic mail address, or by mail to the office address,
listed for the Title IX Coordinator.

(b) Dissemination of policy—(1) Notification of policy. Each recipient must notify
persons entitled to a notification under paragraph (a) of this section that the recipient does not
discriminate on the basis of sex in the education program or activity that it operates, and that it is
required by title IX and this part not to discriminate in such a manner. Such notification must
state that the requirement not to discriminate in the education program or activity extends to
admission (unless subpart C of this part does not apply) and employment, and that inquiries
about the application of title IX and this part to such recipient may be referred to the recipient’s
Title IX Coordinator, to the Assistant Secretary, or both.

(2) Publications. (1) Each recipient must prominently display the contact information
required to be listed for the Title IX Coordinator under paragraph (a) of this section and the
policy described in paragraph (b)(1) of this section on its website, if any, and in each handbook
or catalog that it makes available to persons entitled to a notification under paragraph (a) of this

section.



(i1) A recipient must not use or distribute a publication stating that the recipient treats
applicants, students, or employees differently on the basis of sex except as such treatment is
permitted by title IX or this part.

(c) Adoption of grievance procedures. A recipient must adopt and publish grievance
procedures that provide for the prompt and equitable resolution of student and employee

complaints alleging any action that would be prohibited by this part and a grievance process that

complies with § 106.45 for formal complaints as defined in § 106.30. A recipient must provide to

persons entitled to a notification under paragraph (a) of this section notice of the recipient’s
grievance procedures and grievance process, including how to report or file a complaint of sex
discrimination, how to report or file a formal complaint of sexual harassment, and how the
recipient will respond.

(d) Application outside the United States. The requirements of paragraph (c) of this
section apply only to sex discrimination occurring against a person in the United States.

5. Section 106.9 is revised to read as follows:

§ 106.9 Severability.

If any provision of this subpart or its application to any person, act, or practice is held
invalid, the remainder of the subpart or the application of its provisions to any person, act, or
practice shall not be affected thereby.

6. Section 106.12 is amended by revising paragraph (b) to read as follows:

§ 106.12 Educational institutions controlled by religious organizations.

% ok ok % %

2060



(b) Assurance of exemption. An educational institution that seeks assurance of the
exemption set forth in paragraph (a) of this section may do so by submitting in writing to the
Assistant Secretary a statement by the highest ranking official of the institution, identifying the
provisions of this part that conflict with a specific tenet of the religious organization. An
institution is not required to seek assurance from the Assistant Secretary in order to assert such
an exemption. In the event the Department notifies an institution that it is under investigation for
noncompliance with this part and the institution wishes to assert an exemption set forth in
paragraph (a) of this section, the institution may at that time raise its exemption by submitting in
writing to the Assistant Secretary a statement by the highest ranking official of the institution,
identifying the provisions of this part which conflict with a specific tenet of the religious
organization, whether or not the institution had previously sought assurance of an exemption
from the Assistant Secretary.

* k% % %
7. Add § 106.18 to subpart B to read as follows:

§ 106.18 Severability.

If any provision of this subpart or its application to any person, act, or practice is held
invalid, the remainder of the subpart or the application of its provisions to any person, act, or
practice shall not be affected thereby.

8. Add § 106.24 to subpart C to read as follows:

§ 106.24 Severability.

If any provision of this subpart or its application to any person, act, or practice is held
invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.
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9. Add § 106.30 to subpart D to read as follows:

§ 106.30 Definitions.

(a) As used in this part:

Actual knowledge means notice of sexual harassment or allegations of sexual harassment
to a recipient’s Title IX Coordinator or any official of the recipient who has authority to institute
corrective measures on behalf of the recipient, or to any employee of an elementary and
secondary school. Imputation of knowledge based solely on vicarious liability or constructive
notice is insufficient to constitute actual knowledge. This standard is not met when the only
official of the recipient with actual knowledge is the respondent. The mere ability or obligation
to report sexual harassment or to inform a student about how to report sexual harassment, or
having been trained to do so, does not qualify an individual as one who has authority to institute
corrective measures on behalf of the recipient. “Notice” as used in this paragraph includes, but is
not limited to, a report of sexual harassment to the Title IX Coordinator as described in §
106.8(a).

Complainant means an individual who is alleged to be the victim of conduct that could
constitute sexual harassment.

Consent. The Assistant Secretary will not require recipients to adopt a particular
definition of consent with respect to sexual assault, as referenced in this section.

Formal complaint means a document filed by a complainant or signed by the Title IX
Coordinator alleging sexual harassment against a respondent and requesting that the recipient
investigate the allegation of sexual harassment. At the time of filing a formal complaint, a
complainant must be participating in or attempting to participate in the education program or

activity of the recipient with which the formal complaint is filed. A formal complaint may be
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filed with the Title IX Coordinator in person, by mail, or by electronic mail, by using the contact
information required to be listed for the Title IX Coordinator under § 106.8(a), and by any
additional method designated by the recipient. As used in this paragraph, the phrase “document
filed by a complainant” means a document or electronic submission (such as by electronic mail
or through an online portal provided for this purpose by the recipient) that contains the
complainant’s physical or digital signature, or otherwise indicates that the complainant is the
person filing the formal complaint. Where the Title IX Coordinator signs a formal complaint, the
Title IX Coordinator is not a complainant or otherwise a party under this part or under § 106.45,
and must comply with the requirements of this part, including § 106.45(b)(1)(iii).

Respondent means an individual who has been reported to be the perpetrator of conduct
that could constitute sexual harassment.

Sexual harassment means conduct on the basis of sex that satisfies one or more of the
following:

(1) An employee of the recipient conditioning the provision of an aid, benefit, or service
of the recipient on an individual’s participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the recipient’s
education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence” as
defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34 U.S.C. 12291(a)(8), or
“stalking” as defined in 34 U.S.C. 12291(a)(30).

Supportive measures means non-disciplinary, non-punitive individualized services

offered as appropriate, as reasonably available, and without fee or charge to the complainant or
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the respondent before or after the filing of a formal complaint or where no formal complaint has
been filed. Such measures are designed to restore or preserve equal access to the recipient’s
education program or activity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the recipient’s educational environment,
or deter sexual harassment. Supportive measures may include counseling, extensions of
deadlines or other course-related adjustments, modifications of work or class schedules, campus
escort services, mutual restrictions on contact between the parties, changes in work or housing
locations, leaves of absence, increased security and monitoring of certain areas of the campus,
and other similar measures. The recipient must maintain as confidential any supportive measures
provided to the complainant or respondent, to the extent that maintaining such confidentiality
would not impair the ability of the recipient to provide the supportive measures. The Title IX
Coordinator is responsible for coordinating the effective implementation of supportive
measures.

(b) As used in §§ 106.44 and 106.45:

Elementary and secondary school means a local educational agency (LEA), as defined in
the Elementary and Secondary Education Act of 1965, as amended by the Every Student
Succeeds Act, a preschool, or a private elementary or secondary school.

Postsecondary institution means an institution of graduate higher education as defined in
§ 106.2(1), an institution of undergraduate higher education as defined in § 106.2(m), an
institution of professional education as defined in § 106.2(n), or an institution of vocational
education as defined in § 106.2(0).

10. Add § 106.44 to subpart D to read as follows:

§ 106.44 Recipient’s response to sexual harassment.
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(a) General response to sexual harassment. A recipient with actual knowledge of sexual
harassment in an education program or activity of the recipient against a person in the United
States, must respond promptly in a manner that is not deliberately indifferent. A recipient is
deliberately indifferent only if its response to sexual harassment is clearly unreasonable in light
of the known circumstances. For the purposes of this section, §§ 106.30, and 106.45, “education
program or activity” includes locations, events, or circumstances over which the recipient
exercised substantial control over both the respondent and the context in which the sexual
harassment occurs, and also includes any building owned or controlled by a student organization
that is officially recognized by a postsecondary institution. A recipient’s response must treat
complainants and respondents equitably by offering supportive measures as defined in § 106.30
to a complainant, and by following a grievance process that complies with § 106.45 before the
imposition of any disciplinary sanctions or other actions that are not supportive measures as
defined in § 106.30, against a respondent. The Title IX Coordinator must promptly contact the
complainant to discuss the availability of supportive measures as defined in § 106.30, consider
the complainant’s wishes with respect to supportive measures, inform the complainant of the
availability of supportive measures with or without the filing of a formal complaint, and explain
to the complainant the process for filing a formal complaint. The Department may not deem a
recipient to have satisfied the recipient’s duty to not be deliberately indifferent under this part
based on the recipient’s restriction of rights protected under the U.S. Constitution, including the
First Amendment, Fifth Amendment, and Fourteenth Amendment.

(b) Response to a formal complaint. (1) In response to a formal complaint, a recipient
must follow a grievance process that complies with § 106.45. With or without a formal

complaint, a recipient must comply with § 106.44(a).
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(2) The Assistant Secretary will not deem a recipient’s determination regarding
responsibility to be evidence of deliberate indifference by the recipient, or otherwise evidence of
discrimination under title IX by the recipient, solely because the Assistant Secretary would have
reached a different determination based on an independent weighing of the evidence.

(c) Emergency removal. Nothing in this part precludes a recipient from removing a
respondent from the recipient’s education program or activity on an emergency basis, provided
that the recipient undertakes an individualized safety and risk analysis, determines that an
immediate threat to the physical health or safety of any student or other individual arising from
the allegations of sexual harassment justifies removal, and provides the respondent with notice
and an opportunity to challenge the decision immediately following the removal. This provision
may not be construed to modify any rights under the Individuals with Disabilities Education Act,
Section 504 of the Rehabilitation Act of 1973, or the Americans with Disabilities Act.

(d) Administrative leave. Nothing in this subpart precludes a recipient from placing a
non-student employee respondent on administrative leave during the pendency of a grievance
process that complies with § 106.45. This provision may not be construed to modify any rights
under Section 504 of the Rehabilitation Act of 1973 or the Americans with Disabilities Act.

11. Add § 106.45 to subpart D to read as follows:

§ 106.45 Grievance process for formal complaints of sexual harassment.

(a) Discrimination on the basis of sex. A recipient’s treatment of a complainant or a
respondent in response to a formal complaint of sexual harassment may constitute discrimination

on the basis of sex under title IX.
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(b) Grievance process. For the purpose of addressing formal complaints of sexual
harassment, a recipient’s grievance process must comply with the requirements of this section.
Any provisions, rules, or practices other than those required by this section that a recipient
adopts as part of its grievance process for handling formal complaints of sexual harassment as
defined in § 106.30, must apply equally to both parties.

(1) Basic requirements for grievance process. A recipient’s grievance process must—

(1) Treat complainants and respondents equitably by providing remedies to a complainant
where a determination of responsibility for sexual harassment has been made against the
respondent, and by following a grievance process that complies with this section before the
imposition of any disciplinary sanctions or other actions that are not supportive measures as
defined in § 106.30, against a respondent. Remedies must be designed to restore or preserve
equal access to the recipient’s education program or activity. Such remedies may include the
same individualized services described in § 106.30 as “supportive measures”; however, remedies
need not be non-disciplinary or non-punitive and need not avoid burdening the respondent;

(i1) Require an objective evaluation of all relevant evidence — including both inculpatory
and exculpatory evidence — and provide that credibility determinations may not be based on a
person’s status as a complainant, respondent, or witness;

(1i1) Require that any individual designated by a recipient as a Title IX Coordinator,
investigator, decision-maker, or any person designated by a recipient to facilitate an informal
resolution process, not have a conflict of interest or bias for or against complainants or
respondents generally or an individual complainant or respondent. A recipient must ensure that
Title IX Coordinators, investigators, decision-makers, and any person who facilitates an informal

resolution process, receive training on the definition of sexual harassment in § 106.30, the scope
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of the recipient’s education program or activity, how to conduct an investigation and grievance
process including hearings, appeals, and informal resolution processes, as applicable, and how to
serve impartially, including by avoiding prejudgment of the facts at issue, conflicts of interest,
and bias. A recipient must ensure that decision-makers receive training on any technology to be
used at a live hearing and on issues of relevance of questions and evidence, including when
questions and evidence about the complainant’s sexual predisposition or prior sexual behavior
are not relevant, as set forth in paragraph (b)(6) of this section. A recipient also must ensure that
investigators receive training on issues of relevance to create an investigative report that fairly
summarizes relevant evidence, as set forth in paragraph (b)(5)(vii) of this section. Any materials
used to train Title IX Coordinators, investigators, decision-makers, and any person who
facilitates an informal resolution process, must not rely on sex stereotypes and must promote
impartial investigations and adjudications of formal complaints of sexual harassment;

(iv) Include a presumption that the respondent is not responsible for the alleged conduct
until a determination regarding responsibility is made at the conclusion of the grievance process;

(v) Include reasonably prompt time frames for conclusion of the grievance process,
including reasonably prompt time frames for filing and resolving appeals and informal resolution
processes if the recipient offers informal resolution processes, and a process that allows for the
temporary delay of the grievance process or the limited extension of time frames for good cause
with written notice to the complainant and the respondent of the delay or extension and the
reasons for the action. Good cause may include considerations such as the absence of a party, a
party’s advisor, or a witness; concurrent law enforcement activity; or the need for language

assistance or accommodation of disabilities;
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(vi) Describe the range of possible disciplinary sanctions and remedies or list the possible
disciplinary sanctions and remedies that the recipient may implement following any
determination of responsibility;

(vii) State whether the standard of evidence to be used to determine responsibility is the
preponderance of the evidence standard or the clear and convincing evidence standard, apply the
same standard of evidence for formal complaints against students as for formal complaints
against employees, including faculty, and apply the same standard of evidence to all formal
complaints of sexual harassment;

(viii) Include the procedures and permissible bases for the complainant and respondent to
appeal;

(ix) Describe the range of supportive measures available to complainants and
respondents; and

(x) Not require, allow, rely upon, or otherwise use questions or evidence that constitute,
or seek disclosure of, information protected under a legally recognized privilege, unless the
person holding such privilege has waived the privilege.

(2) Notice of allegations—(1) Upon receipt of a formal complaint, a recipient must

provide the following written notice to the parties who are known:

(A) Notice of the recipient’s grievance process that complies with this section, including
any informal resolution process.

(B) Notice of the allegations of sexual harassment potentially constituting sexual
harassment as defined in § 106.30, including sufficient details known at the time and with

sufficient time to prepare a response before any initial interview. Sufficient details include the
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identities of the parties involved in the incident, if known, the conduct allegedly constituting
sexual harassment under § 106.30, and the date and location of the alleged incident, if known.
The written notice must include a statement that the respondent is presumed not responsible for
the alleged conduct and that a determination regarding responsibility is made at the conclusion of
the grievance process. The written notice must inform the parties that they may have an advisor
of their choice, who may be, but is not required to be, an attorney, under paragraph (b)(5)(iv) of
this section, and may inspect and review evidence under paragraph (b)(5)(vi) of this section. The
written notice must inform the parties of any provision in the recipient’s code of conduct that
prohibits knowingly making false statements or knowingly submitting false information during
the grievance process.

(i1) If, in the course of an investigation, the recipient decides to investigate allegations
about the complainant or respondent that are not included in the notice provided pursuant to
paragraph (b)(2)(1)(B) of this section, the recipient must provide notice of the additional
allegations to the parties whose identities are known.

(3) Dismissal of a formal complaint—(i) The recipient must investigate the allegations in
a formal complaint. If the conduct alleged in the formal complaint would not constitute sexual
harassment as defined in § 106.30 even if proved, did not occur in the recipient’s education
program or activity, or did not occur against a person in the United States, then the recipient
must dismiss the formal complaint with regard to that conduct for purposes of sexual harassment
under title IX or this part; such a dismissal does not preclude action under another provision of

the recipient’s code of conduct.
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(i1) The recipient may dismiss the formal complaint or any allegations therein, if at any
time during the investigation or hearing: a complainant notifies the Title IX Coordinator in
writing that the complainant would like to withdraw the formal complaint or any allegations
therein; the respondent is no longer enrolled or employed by the recipient; or specific
circumstances prevent the recipient from gathering evidence sufficient to reach a determination
as to the formal complaint or allegations therein.

(i11) Upon a dismissal required or permitted pursuant to paragraph (b)(3)(i) or (b)(3)(ii) of
this section, the recipient must promptly send written notice of the dismissal and reason(s)
therefor simultaneously to the parties.

(4) Consolidation of formal complaints. A recipient may consolidate formal complaints
as to allegations of sexual harassment against more than one respondent, or by more than one
complainant against one or more respondents, or by one party against the other party, where the
allegations of sexual harassment arise out of the same facts or circumstances. Where a grievance
process involves more than one complainant or more than one respondent, references in this

29 ¢

section to the singular “party,” “complainant,” or “respondent” include the plural, as applicable.

(5) Investigation of a formal complaint. When investigating a formal complaint and
throughout the grievance process, a recipient must—

(1) Ensure that the burden of proof and the burden of gathering evidence sufficient to
reach a determination regarding responsibility rest on the recipient and not on the parties
provided that the recipient cannot access, consider, disclose, or otherwise use a party’s records
that are made or maintained by a physician, psychiatrist, psychologist, or other recognized

professional or paraprofessional acting in the professional’s or paraprofessional’s capacity, or

assisting in that capacity, and which are made and maintained in connection with the provision of
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treatment to the party, unless the recipient obtains that party’s voluntary, written consent to do so
for a grievance process under this section (if a party is not an “eligible student,” as defined in 34
CFR 99.3, then the recipient must obtain the voluntary, written consent of a “parent,” as defined
in 34 CFR 99.3);

(i1) Provide an equal opportunity for the parties to present witnesses, including fact and
expert witnesses, and other inculpatory and exculpatory evidence;

(111) Not restrict the ability of either party to discuss the allegations under investigation or
to gather and present relevant evidence;

(iv) Provide the parties with the same opportunities to have others present during any
grievance proceeding, including the opportunity to be accompanied to any related meeting or
proceeding by the advisor of their choice, who may be, but is not required to be, an attorney, and
not limit the choice or presence of advisor for either the complainant or respondent in any
meeting or grievance proceeding; however, the recipient may establish restrictions regarding the
extent to which the advisor may participate in the proceedings, as long as the restrictions apply
equally to both parties;

(v) Provide, to a party whose participation is invited or expected, written notice of the
date, time, location, participants, and purpose of all hearings, investigative interviews, or other
meetings, with sufficient time for the party to prepare to participate;

(vi) Provide both parties an equal opportunity to inspect and review any evidence
obtained as part of the investigation that is directly related to the allegations raised in a formal
complaint, including the evidence upon which the recipient does not intend to rely in reaching a
determination regarding responsibility and inculpatory or exculpatory evidence whether obtained

from a party or other source, so that each party can meaningfully respond to the evidence prior to

2072



conclusion of the investigation. Prior to completion of the investigative report, the recipient must
send to each party and the party’s advisor, if any, the evidence subject to inspection and review
in an electronic format or a hard copy, and the parties must have at least 10 days to submit a
written response, which the investigator will consider prior to completion of the investigative
report. The recipient must make all such evidence subject to the parties’ inspection and review
available at any hearing to give each party equal opportunity to refer to such evidence during the
hearing, including for purposes of cross-examination; and

(vii) Create an investigative report that fairly summarizes relevant evidence and, at least
10 days prior to a hearing (if a hearing is required under this section or otherwise provided) or
other time of determination regarding responsibility, send to each party and the party’s advisor, if
any, the investigative report in an electronic format or a hard copy, for their review and written
response.

(6) Hearings. (i) For postsecondary institutions, the recipient’s grievance process must
provide for a live hearing. At the live hearing, the decision-maker(s) must permit each party’s
advisor to ask the other party and any witnesses all relevant questions and follow-up questions,
including those challenging credibility. Such cross-examination at the live hearing must be
conducted directly, orally, and in real time by the party’s advisor of choice and never by a party
personally, notwithstanding the discretion of the recipient under paragraph (b)(5)(iv) of this
section to otherwise restrict the extent to which advisors may participate in the proceedings. At
the request of either party, the recipient must provide for the live hearing to occur with the
parties located in separate rooms with technology enabling the decision-maker(s) and parties to
simultaneously see and hear the party or the witness answering questions. Only relevant cross-

examination and other questions may be asked of a party or witness. Before a complainant,
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respondent, or witness answers a cross-examination or other question, the decision-maker(s)
must first determine whether the question is relevant and explain any decision to exclude a
question as not relevant. If a party does not have an advisor present at the live hearing, the
recipient must provide without fee or charge to that party, an advisor of the recipient’s choice,
who may be, but is not required to be, an attorney, to conduct cross-examination on behalf of that
party. Questions and evidence about the complainant’s sexual predisposition or prior sexual
behavior are not relevant, unless such questions and evidence about the complainant’s prior
sexual behavior are offered to prove that someone other than the respondent committed the
conduct alleged by the complainant, or if the questions and evidence concern specific incidents
of the complainant’s prior sexual behavior with respect to the respondent and are offered to
prove consent. If a party or witness does not submit to cross-examination at the live hearing, the
decision-maker(s) must not rely on any statement of that party or witness in reaching a
determination regarding responsibility; provided, however, that the decision-maker(s) cannot
draw an inference about the determination regarding responsibility based solely on a party’s or
witness’s absence from the live hearing or refusal to answer cross-examination or other
questions. Live hearings pursuant to this paragraph may be conducted with all parties physically
present in the same geographic location or, at the recipient’s discretion, any or all parties,
witnesses, and other participants may appear at the live hearing virtually, with technology
enabling participants simultaneously to see and hear each other. Recipients must create an audio
or audiovisual recording, or transcript, of any live hearing and make it available to the parties for

inspection and review.
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(i1) For recipients that are elementary and secondary schools, and other recipients that
are not postsecondary institutions, the recipient’s grievance process may, but need not, provide
for a hearing. With or without a hearing, after the recipient has sent the investigative report to the
parties pursuant to paragraph (b)(5)(vii) of this section and before reaching a determination
regarding responsibility, the decision-maker(s) must afford each party the opportunity to submit
written, relevant questions that a party wants asked of any party or witness, provide each party
with the answers, and allow for additional, limited follow-up questions from each party. With or
without a hearing, questions and evidence about the complainant’s sexual predisposition or prior
sexual behavior are not relevant, unless such questions and evidence about the complainant’s
prior sexual behavior are offered to prove that someone other than the respondent committed the
conduct alleged by the complainant, or if the questions and evidence concern specific incidents
of the complainant’s prior sexual behavior with respect to the respondent and are offered to
prove consent. The decision-maker(s) must explain to the party proposing the questions any
decision to exclude a question as not relevant.

(7) Determination regarding responsibility. (1) The decision-maker(s), who cannot be the
same person(s) as the Title IX Coordinator or the investigator(s), must issue a written
determination regarding responsibility. To reach this determination, the recipient must apply the

standard of evidence described in paragraph (b)(1)(vii) of this section.

(i1) The written determination must include—

(A) Identification of the allegations potentially constituting sexual harassment as defined

in § 106.30;
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(B) A description of the procedural steps taken from the receipt of the formal complaint
through the determination, including any notifications to the parties, interviews with parties and
witnesses, site visits, methods used to gather other evidence, and hearings held;

(C) Findings of fact supporting the determination;

(D) Conclusions regarding the application of the recipient’s code of conduct to the facts;

(E) A statement of, and rationale for, the result as to each allegation, including a
determination regarding responsibility, any disciplinary sanctions the recipient imposes on the
respondent, and whether remedies designed to restore or preserve equal access to the recipient’s
education program or activity will be provided by the recipient to the complainant; and

(F) The recipient’s procedures and permissible bases for the complainant and respondent
to appeal.

(ii1) The recipient must provide the written determination to the parties simultaneously.
The determination regarding responsibility becomes final either on the date that the recipient
provides the parties with the written determination of the result of the appeal, if an appeal is
filed, or if an appeal is not filed, the date on which an appeal would no longer be considered
timely.

(iv) The Title IX Coordinator is responsible for effective implementation of any
remedies.

(8) Appeals. (1) A recipient must offer both parties an appeal from a determination
regarding responsibility, and from a recipient’s dismissal of a formal complaint or any

allegations therein, on the following bases:

(A) Procedural irregularity that affected the outcome of the matter;
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(B) New evidence that was not reasonably available at the time the determination
regarding responsibility or dismissal was made, that could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of
interest or bias for or against complainants or respondents generally or the individual
complainant or respondent that affected the outcome of the matter.

(i1) A recipient may offer an appeal equally to both parties on additional bases.

(ii1) As to all appeals, the recipient must:

(A) Notify the other party in writing when an appeal is filed and implement appeal
procedures equally for both parties;

(B) Ensure that the decision-maker(s) for the appeal is not the same person as the
decision-maker(s) that reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title IX Coordinator;

(C) Ensure that the decision-maker(s) for the appeal complies with the standards set forth
in paragraph (b)(1)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written statement in
support of, or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the rationale for the
result; and

(F) Provide the written decision simultaneously to both parties.

(9) Informal resolution. A recipient may not require as a condition of enrollment or
continuing enrollment, or employment or continuing employment, or enjoyment of any other
right, waiver of the right to an investigation and adjudication of formal complaints of sexual

harassment consistent with this section. Similarly, a recipient may not require the parties to
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participate in an informal resolution process under this section and may not offer an informal
resolution process unless a formal complaint is filed. However, at any time prior to reaching a
determination regarding responsibility the recipient may facilitate an informal resolution process,
such as mediation, that does not involve a full investigation and adjudication, provided that the
recipient —

(1) Provides to the parties a written notice disclosing: the allegations, the requirements of
the informal resolution process including the circumstances under which it precludes the parties
from resuming a formal complaint arising from the same allegations, provided, however, that at
any time prior to agreeing to a resolution, any party has the right to withdraw from the informal
resolution process and resume the grievance process with respect to the formal complaint, and
any consequences resulting from participating in the informal resolution process, including the
records that will be maintained or could be shared;

(1) Obtains the parties’ voluntary, written consent to the informal resolution process; and

(ii1) Does not offer or facilitate an informal resolution process to resolve allegations that
an employee sexually harassed a student.

(10) Recordkeeping. (1) A recipient must maintain for a period of seven years records of —

(A) Each sexual harassment investigation including any determination regarding
responsibility and any audio or audiovisual recording or transcript required under paragraph
(b)(6)(1) of this section, any disciplinary sanctions imposed on the respondent, and any remedies
provided to the complainant designed to restore or preserve equal access to the recipient’s
education program or activity;

(B) Any appeal and the result therefrom;
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(C) Any informal resolution and the result therefrom; and

(D) All materials used to train Title IX Coordinators, investigators, decision-makers, and
any person who facilitates an informal resolution process. A recipient must make these training
materials publicly available on its website, or if the recipient does not maintain a website the
recipient must make these materials available upon request for inspection by members of the
public.

(i1) For each response required under § 106.44, a recipient must create, and maintain for a
period of seven years, records of any actions, including any supportive measures, taken in
response to a report or formal complaint of sexual harassment. In each instance, the recipient
must document the basis for its conclusion that its response was not deliberately indifferent, and
document that it has taken measures designed to restore or preserve equal access to the
recipient’s education program or activity. If a recipient does not provide a complainant with
supportive measures, then the recipient must document the reasons why such a response was not
clearly unreasonable in light of the known circumstances. The documentation of certain bases or
measures does not limit the recipient in the future from providing additional explanations or
detailing additional measures taken.

12. Add § 106.46 to subpart D to read as follows:

§ 106.46 Severability.

If any provision of this subpart or its application to any person, act, or practice is held
invalid, the remainder of the subpart or the application of its provisions to any person, act, or
practice shall not be affected thereby.

13. Add § 106.62 to subpart E to read as follows:

§ 106.62 Severability.
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If any provision of this subpart or its application to any person, act, or practice is held
invalid, the remainder of the subpart or the application of its provisions to any person, act, or
practice shall not be affected thereby.

14. Subpart F is revised to read as follows:

Subpart F—Retaliation
Sec.

106.71 Retaliation
106.72 Severability
Subpart F—Retaliation

§ 106.71 Retaliation.

(a) Retaliation prohibited. No recipient or other person may intimidate, threaten, coerce,
or discriminate against any individual for the purpose of interfering with any right or privilege
secured by title IX or this part, or because the individual has made a report or complaint,
testified, assisted, or participated or refused to participate in any manner in an investigation,
proceeding, or hearing under this part. Intimidation, threats, coercion, or discrimination,
including charges against an individual for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of the same facts or circumstances as a report
or complaint of sex discrimination, or a report or formal complaint of sexual harassment, for the
purpose of interfering with any right or privilege secured by title IX or this part, constitutes
retaliation. The recipient must keep confidential the identity of any individual who has made a
report or complaint of sex discrimination, including any individual who has made a report or
filed a formal complaint of sexual harassment, any complainant, any individual who has been

reported to be the perpetrator of sex discrimination, any respondent, and any witness, except as
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may be permitted by the FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part
99, or as required by law, or to carry out the purposes of 34 CFR part 106, including the conduct
of any investigation, hearing, or judicial proceeding arising thereunder. Complaints alleging
retaliation may be filed according to the grievance procedures for sex discrimination required to
be adopted under § 106.8(c).

(b) Specific circumstances. (1) The exercise of rights protected under the First

Amendment does not constitute retaliation prohibited under paragraph (a) of this section.

(2) Charging an individual with a code of conduct violation for making a materially false
statement in bad faith in the course of a grievance proceeding under this part does not constitute
retaliation prohibited under paragraph (a) of this section, provided, however, that a determination
regarding responsibility, alone, is not sufficient to conclude that any party made a materially
false statement in bad faith.

§ 106.72 Severability.

If any provision of this subpart or its application to any person, act, or practice is held
invalid, the remainder of the subpart or the application of its provisions to any person, act, or
practice shall not be affected thereby.

15. Add subpart G to read as follows:

Subpart G — Procedures
Sec.

106.81 Procedures

106.82 Severability

Subpart G — Procedures
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§ 106.81 Procedures.

The procedural provisions applicable to title VI of the Civil Rights Act of 1964 are
hereby adopted and incorporated herein by reference. These procedures may be found at 34 CFR
100.6-100.11 and 34 CFR part 101. The definitions in § 106.30 do not apply to 34 CFR 100.6-
100.11 and 34 CFR part 101.

§ 106.82 Severability.

If any provision of this subpart or its application to any person, act, or practice is held
invalid, the remainder of the subpart or the application of its provisions to any person, act, or
practice shall not be affected thereby.

Subject Index to Title IX Preamble and Regulation [Removed]

16. Remove the Subject Index to Title IX Preamble and Regulation.

17. In addition to the amendments set forth above, in 34 CFR part 106, remove the
parenthetical authority citation at the ends of §§ 106.1, 106.2, 106.3, 106.4, 106.5, 106.6, 106.7, ,
106.11, 106.12, 106.13, 106.14, 106.15, 106.16, 106.17, 106.21, 106.22, 106.23, 106.31, 106.32,
106.33, 106.34, 106.35, 106.36, 106.37, 106.38, 106.39, 106.40, 106.41, 106.42, 106.43, 106.51,
106.52, 106.53, 106.54, 106.55, 106.56, 106.57, 106.58, 106.59, 106.60, and 106.61.

[FR Doc. 2020-07057 Filed: 5/7/2020 8:45 am; Publication Date: 5/22/2020]
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When and how do biases begin?

Racial bias may bégin in babies at six months, U of T research
reveals

Professor Kang Lee says lack of exposure to other races may be the cause of racial bias in babies (photo from Shutterstock)
April 11, 2017




Explicit vs. Implicit Bias

Bias: an unfair preference for or dislike of something
Explicit: clear and obvious
Implicit: implied; not stated, but understood in what is expressed

Explicit bias is: Implicit bias is:
Conscious Unconscious
Deliberate Denied
Conspicuous Hidden
Identifiable Insidious

Why are we talking about this?
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We make snap judgments about the world around us.

These snap judgments are the result of unconscious bias




Are you biased? | am | Kristen Pressner




Implicit Association Test

* Developed in 1998 by psychologists at Harvard, UVA and U.
Washington to measure implicit biases

* Determines initial, unconscious reactions to visual stimuli

Results only calculated if you provided spontaneous, not deliberate
reactions (validity)

“The Project Implicit site has been functioning as a hands-on science museum
exhibit, allowing web visitors to experience the manner in which human minds
display the effects of stereotypic and prejudicial associations acquired from their
socio-cultural environment.”

— Project Implicit
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Breakout Room Activity #2: |IAT Reflection & P o
Stereotypes Q ﬁ
* You will now move to a Breakout Room to share your IAT test results.
* You will need to reference your pre-work questions and your IAT results.

* We will open the Breakout Rooms and you will automatically be moved to your
Breakout Room.

* Part One: Share which test you took and discuss what you think contributed to these
results. Do not discuss hand-eye coordination or any factors other than social effects.

* Part Two: Each Breakout Room will be assigned one IAT test stereotype to discuss.
* The name of your Breakout Room is the IAT test stereotype you are assigned.

* Using your Participant Guide Pages 4-7 or a piece of paper, list some stereotypes relating to your
stereotype.

* Assign someone to take notes (we suggest they have a laptop). They will be responsible for
sharing your Breakout Room discussion with the larger group.

* Groups will meet for 20 minutes (15 minutes IAT sharing, 5 minutes stereotypes).
There will be a timer visible at the top of your Zoom window.

 If you finish early, you can return to the main room.



Pre-Work Reflection Questions

* What test did you take (Skin Tone, Sexuality, Gender-Career, or
Mental lliness)? Overall, what did you think of the test?

* What do you think contributed to the results? Please consider social
effects and lived experiences, rather than the technical implications
of the test, such as hand-eye coordination.

* What are some stereotypes relating to the test’s identity focus (Skin
Tone, Transgender, Weight, or Mental lliness) that may have
contributed to your results?



Bias Awareness and Socialization Participant Guide

Breakout Room 1 Stereotype Group: Skin-Tone

Light Skin

Dark Skin




Large Group Discussion: Per Group

/
Share your stereotypes
by the two different
columns (ex. light/dark,
thin/overweight,
cisgender/transgender
physical/mental illness,)

What stereotypes did
your group come up
with?

Send a private chat with your stereotypes



Breakout Room 1: Skin-Tone Y ir

Light Skin Dark Skin & w




Breakout Room 2: Weight

Thin

Overweight




Breakout Room 3: Transgender

Cisgender Transgender




Breakout Room 4: Mental-lliness

Physical lllness Mental lliness




For further reflection...

How might your biases and some of these
stereotypes affect your role as a Title IX hearing
officer?

How can you manage them effectively?

How can “Flip it to Test It” be useful in your role
as a Title IX hearing officer?




@DiversityUNT

DIVISION OF
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Diversity & Inclusion
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@untdiversity Diversity.Inclusion@unt.edu
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Equity and Diversity ied.unt.edu/diversity-inclusion

Thank you for your time!
Please complete your evaluation via Qualtrics link.
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Title IX Hearing Officers Training:
Gender and Sexuality Bias

Kathleen E. Hobson
Pronouns: they/them/theirs
Director, UNT Pride Alliance



Land Acknowledgement

N ﬁ
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Before we begin I would like to read a land acknowledgement. Land Acknowledgement is
a formal statement that recognizes and respects Indigenous Peoples as traditional stewards
of this land and the enduring relationship that exists between Indigenous Peoples and
their traditional territories. To recognize the land is an expression of gratitude and
appreciation to those whose territory we reside on, and a way of honoring the Indigenous
people who have been living and working on the land from time immemorial.

It is important to understand the long existing history that has brought us to reside on the
land, and to seek to understand our place within that history. Land acknowledgements do
not exist in a past tense, or historical context: colonialism is a current ongoing process,
and we need to build our mindfulness of our present participation. It 1s also worth noting
that acknowledging the land is Indigenous protocol.

I would like to open our time together today by acknowledging that the land on which we
gather 1s the occupied/unceded/seized territory of the Wichita, Caddo, and Comanche
tribes. These tribes have stewarded this land throughout the generations and we would like
to pay our respects to elders, both past and present.



After this session, participants will be able to:

» Articulate the differences between sex assigned at birth,
gender 1dentity, gender expression, sexual
attraction/sexuality, and romantic attraction

= Articulate the differences between cissexism and
heterosexism

» Recognize how gender and sexuality bias can occur in Title
IX cases



* Challenge Yourself

» Confidentiality
» Empathy

* Open Mind

= Participation

= Respect



Your Role

* What will your role be 1n Title IX cases?

* Why 1s 1t important to educate yourself about gender
and sexuality bias and discrimination?



UNT Nondiscrimination Policy Statement &

The University of North Texas does not unlawfully
discriminate on the basis of race, color, national or ethnic
origin, religion, sex, sexual orientation, gender identity or
expression, age, disability, ancestry, genetic information, or
veteran status 1n 1ts application and admission process,
educational programs and activities, university facilities, or
employment policies. The University takes active measures
to prevent such conduct and immediately investigates and
takes remedial action when appropriate.

Visit edo.unt.edu/equal-opportunity to see the full, and most current policy.




= Sex Assigned at Birth:
» Gender Identity:

= Cisgender:
» Gender Expression:
 Sexual Attraction (Sexuality):

» Romantic Attraction.



Page1lActivity - #1

Write your best guess at a definition for each term.

Text someone. Google 1it. Cheat!!!
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= Sex Assigned at Birth: A medically assigned status based on chromosomes, hormones, ™
and sex/reproductive organs.

" SYSTEM | 4

" Gender Identity: A individual’s personal experience and concept of their own gender. Gender
identity is not determined by sex assigned at birth and cannot be defined by others.

» (Cisgender. A person whose sex assigned at birth matches their gender identity, based upon
what society has prescribed (assigned female at birth and identifies as a woman, assigned
male at birth and identifies as man).

» Gender Expression: The ways in which a person externally communicates their gender to
others.

» Sexual Attraction (Sexuality). Attraction that deals with sexual desire, contact, or interest in
another person(s), or lack thereof. Physical attraction.

» Romantic Attraction: Attraction that deals with romantic desire, contact, or interest in another
person(s), or lack thereof. Emotional attraction.

YUNTUZ



Privilege, Power & Oppression

Heterosexism

A system of attitudes, bias, and
discrimination that upholds
heterosexuality and systematically
oppresses other sexualities. It also
includes the presumption that all
people are heterosexual and that
man-+woman attractions and
relationships are the norm and
therefore superior.

UN
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A system of attitudes, bias and
discrimination that upholds cisgender
identities and systematically
oppresses other gender identities. It
also refers to the assumption that
one's gender 1s determined solely by a
sex assigned at birth, and that
cisgender people are the norm and
therefore superior.

T
T

Cissexism



Page 1Activity - #2

Read the scenario.

Is any bias occurring? If so, what 1s 1t?



Gender Pronouns @

Please note that these are not the only pronouns. There are an infinite number of pronouns as new ones
emerge in our language. Always ask someone for their pronouns.

W Objective [Possessive | Reflexive m

She is speaking.
I listened to her.
The backpack is hers.

He Is speaking.
I listened to him.
The backpack s his.

They are speaking.
Ilistened to them.
The backpack is theirs.

e is speaking.
I listened to hir.
The backpack is zirs.

Hirself/

Hir/Lir Hirs/Zirs Tirsel

t transstudent.tumbir.com

£ facehook.com/transstudent A0 information, E R
Designby landynPan Mm'_cn'm P — go to transstudent.org/ graphics

Trans Student Educational Resources

https:/ /transstudent.org/ graphics/pronouns101/



How to Introduce Yourself
with Your Pronouns

You: “Hi, I am Taylor. I use she/her/hers pronouns. What
are your name and pronouns?”

Someone New: “Uhhhh- I'm John?”

You: “Oh — pronouns are words used to refer to someone in
the third person, like she, or he, or they. How do you want me
to refer to you when you’re not around?”



Recovering from Mispronouning: You

UNT
“Kathleen 1s so great! She... excuse me I should have said Qﬁ
they — have been a great resource for students.”

Colleague: “Kathleen 1s so great! She has been a great

resource for students.”
You: “Kathleen actually uses they/them pronouns. They are a

great resource though.”




Page 2 Activity - #1

What examples of gender or sexuality bias or
discrimination have you experienced in Title
IX cases?

Read the example scenarios. What bias could
occur for hearing officers or their teams 1n
these scenari1os?



Ways to Put Inclusion Into Practice ”

Use pronouns on business cards, nametag, signature, Zoom
Introduce with pronouns 1n conversation, class, and meetings.
Ask for other people’s pronouns.

Correct people when they mispronoun or misgender someone
Use non-gendered language to address groups (instead of
“ladies and gentlemen”): Friends, colleagues, students,
scholars, (esteemed/respected) guests, folks, y’all.

When hearing a case, consider the implications that sex
assigned at birth, gender 1dentity, gender expression, and
sexuality might have on your perception.



= Resources on Personal Pronouns
https://1ed.unt.edu/pronouns
https://www.mypronouns.org/

= Trans Student Educational Resources
https://transstudent.org/




Here are a few videos that give more information and

context to the lives of trans people:

= Move Over, Gender Binary!: Tyler Ford
https://www.youtube.com/watch?v=F-N4-PMMdIO0

» A Trans History: Time Marches Forward And So Do We
https://www.youtube.com/watch?v=N-lhWEVByZo

» Trans Love In The Black Community: Living Color | NBC
https://www.youtube.com/watch?v=81aCnP6 AM6Q

» The Pain & Empowerment of Choosing Your Own Gender: Alok Vaid-Menon
https://www.youtube.com/watch?v=17Gh2n9kPuA &t=68s

= DRAW MY LIFE: KAT BLAQUE
https://www.youtube.com/watch?v=00QgGCfa-oEo




Pride Alliance

Address: University Union 372

Phone: 940.565.2589

Email: pridealliance(@unt.edu

Website: https://ied.unt.edu/pridealliance

Social Media: UNTpride o . 4

Thank you for your time! Please fill out the evaluation via
Qualtrics link: https://tinyurl.com/UNTIX9220




UNT Title IX Hearing Officers Training — Gender and Sexuality Bias 9.2.2020

Terminology

Term

What do you think this word/term means?

How did your best guess differ from
our offered definitions?

1. Sex Assigned
at Birth

2. Gender
Identity

3. Cisgender

4. Gender
Expression

5. Sexual
Attraction
(Sexuality)

6. Romantic
Attraction

Sexuality and Gender-Based Discrimination

Heterosexism

A system of attitudes, bias, and discrimination that
upholds heterosexuality and systematically oppresses
other sexualities. It also includes the presumption that
all people are heterosexual and that man + woman
attractions and relationships are the norm and
therefore superior.

Cissexism

A system of attitudes, bias and discrimination that
upholds cisgender identities and systematically
oppresses other gender identities. It also refers to the
assumption that one's gender is determined solely by
a sex assigned at birth, and that cisgender people are
the norm and therefore superior.

Using the definitions for heterosexism and cissexism above, determine what bias, if any, is occurring:

1. A woman you work with is teased because she doesn’t shave her legs.

2. After sharing their pronouns during introductions in a meeting, a person starts receiving many questions
from their colleagues about how they/them/their pronouns work.

3. A cisgender man is talking to his coworkers. Someone asks him if he’s got a girlfriend yet.

4. During a conversation with a trans person, you ask what their ‘real name’ was.

5. Someone uses the wrong pronouns when referring to someone else.




UNT Title IX Hearing Officers Training — Gender and Sexuality Bias 9.2.2020

How Might Sexuality and Gender-Based Discrimination Occur in Title IX Cases?

1.

A trans woman who is a UNT student goes to meet with the faculty advisor who will be assigning her
student teaching. The faculty member explains that it will be difficult for her to be a student teacher and
that because she has facial hair, an adam’s apple, very small breasts, and a visible outline of a penis
through her dress, she does not look like a woman, which will be concerning for children and their
parents. The student files a complaint of sexual harassment against the faculty member.

Two cisgender men, JT and Rob, are faculty members at UNT. After a faculty meeting JT and Rob go
back to Rob’s house to watch TV. Upon arriving, Rob restrains JT and forces him to have an erection.
Then, Rob forces JT to put his penis into Rob’s mouth. JT files a complaint of sexual assault.

Two non-binary students, Jordan and Rox, both assigned female at birth, have been dating and having
sex. They begin to have sex using a strap-on dildo for vaginal penetration. Jordan (the student wearing
the strap-on) also penetrates Rox’s anus. Rox files a complaint of sex assault, with the assertion that they
did not consent to anal penetration.

Two cisgender men, Mateo and Jessie, are staff members at UNT and work in the same office. For years
they have slapped each other’s butts in the office after hard day and said “good game”. Jessie has
recently started tapping the crotch of Mateo’s pants instead, often grazing his penis. Mateo has asked
Jessie to stop multiple times, but Jessie continues the behavior. Mateo files a complaint of sexual assault.
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UNT System Title IX Hearing Officer & Hearing Panel Training
AGENDA

DAY TWO: September 9, 2020 Presenter Session Time

Day Two Kickoff Angela Brown 9:00a

Preparing for the Hearing:

e Discuss Hearing preparation Kory
e Pre-hearing process Levingston
4 e Discuss consent, credibility, & reliability Adalyn Burger 9:05a—9:55a

e Weighing preponderance of the evidence
e Walk through Rape Shield Laws
e Relevance of Questions

Managing the hearing process:
e Discuss use of technology and holding

. ) Eve Shatteen
virtual meetings

. . . Bell
5 e Discuss Managing attorneys and advisors Mauieen 10:00a — 10:50a
e Discuss Trauma informed hearings .
) . McGuinness
e Discuss relevance of questions & cross
examination
BREAK 10:50a — 11:00a

Making a Decision:
e Overview of the deliberation process
e Discuss the analysis of information & Jarrod Jenkins
making findings
e Discuss the sanctioning process
e Discuss the written determination
e Discuss the notification process

11:00a —11:25a

Appeal & Record Keeping:

e Provide an overview of the appeal process
following the decision (the bases of the
appeal process)

e Discuss important record-keeping practices
and best tips for the hearing officer

LaToya Haynes
Felicia Chism 11:30a—-11:50a

End of Session or Question & Answer Angela Brown 11:50a - Noon




Your Presenters...

Module 4

Preparing for the Hearing

Kory Levingston

Title IX Compliance Manager,
UNTHSC

Decision Making Skills

Adalyn Burger

Assistant Director, Community
Standards & Title IX Coordinator, UNTD




Your Presenters...

Module 5

Managing the Hearing Process

Eve Shatteen Bell

Assistant Vice President, Director of
Equal Opportunity and Title IX
Coordinator, UNT

Maureen “Moe” McGuinness

Dean of Students and Assistant
Vice President for Student
Affairs, UNT




Your Presenters...

Module 6 Module 7

Making a Decision Appeal & Record Keeping

Jarrod Jenkins LaToya Haynes Felicia Chism

Assistant Direct(?r, Assistant .Director, Assistant Director,
Equal Opportunity, UNT Community Standards — Dean of Students UNT

Housing & Res Life, UNT

Pronouns: he/him/his
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Preparing for the Hearing

UNT World Hearing Officer Training
September 9, 2020
Kory Levingston, UNTHSC Title IX Compliance Manager




Pre-hearing Meetings

* Pre-hearing meetings can provide an opportunity to:

— Answer questions the parties and advisors have about the hearing and its
procedures.

— Clarify expectations regarding logistics, decorum, and technology (when
applicable).

— Clarify expectations regarding the limited role of advisors.

— Discern whether parties intend to ask questions of any or all witnesses (in
order to evaluate which witnesses should be invited to attend the hearing).

- Invite parties to submit questions in advance, but don’t not require it.

— Discern any conflicts of interest/vet recusal requests.

— Understand (and perhaps preliminarily field) any questions regarding
relevance of evidence or questions.



Pre-Hearing Preparation

e Could include:
- “Motions” hearing
- Meeting of Panel
— Review of Investigation Report

— Review of file of “directly related” evidence that was not relied upon by
investigators

— Preparation of questions

* Must include:
- Vetting of decision-maker/panel
— Conflicts check
- Recusal protocol



Must Do: Prep for the Hearing ,

All Decision-Makers Must Review:
* The Respondent’s written notice (NOIA) to understand all allegations.
e Review the policy alleged to have been violated.
— Parse all the policy elements (what does it take to establish a policy violation?)
— ldentify the elements of each offense alleged.
e Review all the material carefully and thoroughly — get a general overview of the complaint.
e Review it a second time and note all areas of consistency of information.
— You don’t need additional verification or questioning on these issues, of assuming the

accuracy of consistent information (but beware of suspiciously consistent stories).
e Read it a third time to identify inconsistencies in the information.
— Here is where you will concentrate your questions.



Preparing Questions

* Write down the following as a reminder:
— What do | need to know?
—Why do | need to know it?

Q If the answer to this is not that it will help you determine whether or not a policy violation
occurred, and you can explain a rationale for that; then it is not something you need to know!

— What is the best way to ask the question?

— Who is the best person to get this information from? The
investigator? A party? A witness?

e When dealing with conflicting or contested testimony apply a
credibility analysis.



Preparing for the Hearing

* Dress professionally — Jeans, t-shirts, shorts, or sandals are not appropriate
* Arrive prepared and early

* Bring snacks and water/drinks

e Turn off your phone! And put it away!

* Bring a pen and paper or note-taking device

 Clear calendar after the hearing — deliberation could take 30 minutes or it
could take much longer.

* Note-writing tips
— Less is better; record what you need to make a determination.



General Logistics

e Recording
— how, by whom, etc.
e Attendance by parties and witnesses
e Location and Room set-up
— Comfort items (water, tissues, meals if needed)
— Privacy concerns; sound machine
e Seating arrangements
e Materials
e Access to administrative support if needed (phones, copiers)




General Logistics

e Advisors

e Parties and witnesses waiting to testify
e Breaks

e Use of A/V

e Waiting for a decision




Hearing Decorum

e Be professional, but not lawyerly or judge-like

- Lhislis not Law and Order — this is an administrative process at a
school.

— You are not cross-examining or interrogating, you are striving to
determine whether the Respondent(s) violated the University’s

policy.
* Be respectful
— Tone, Manner, Questioning.
— Sarcasm or being snide are never appropriate.
— Maintain your composure: Never allow emotion or frustration to
show.



SYSTEM'

Hearing Decorum »

e Work to establish a baseline of relaxed conversation for everyone in the room.
e Maintain good eye contact; “listen with your eyes and your ears”
e Listen carefully to everything that is said.
— Try not to write too much when people are talking
— If questioning, focus on the answer, rather than thinking about your next

question
e Nod affirmatively
e Do not fidget, roll your eyes, or give a “knowing” look to another panel member
e Do not look shocked, smug, stunned, or accusing



Decision-Making Skills

UNT World Hearing Officer Training
September 9, 2020
Adalyn Burger, UNTD Assistant Director, Student Services




Consent

Consent. “Consent” means words or actions that show an active,
knowing and voluntary agreement to engage in sexual activity. Consent
cannot be obtained by force, coercion, manipulation, threats, or when
an individual administers any substance to another person, without the
person’s knowledge, that intentionally impairs the ability of the person
to voluntarily consent. Consent is absent when the sexual activity in
guestion exceeds the scope of previously given consent. Consent may
be revoked at any time.




Understanding Evidence

* If the information helps to prove or disprove a fact at issue, it should
be admitted.

* |f credible, it should be considered.

— Evidence is any kind of information presented with the intent
to prove what took place.

— Certain types of evidence may be relevant to the credibility of
the witness, but not to the alleged policy violation directly.



Evidence

* No restriction on parties discussing case or gathering evidence

* Equal opportunity to:
- Present witnesses, including experts

- Present evidence

- Inspect all evidence, including evidence not used to support
determination

* No limits on types/amount of evidence that may be offered except that it
must be relevant.

* Parties may have access to all gathered evidence that “directly relates” to
the allegations available for reterence and use at the hearing, but they
must make the case for its relevance.



Standard of Evidence

* Preponderance of the evidence: “More likely than not.”

* The only equitable standard
* 50.1% (50% plus a feather)
* The “tipped scale”




Ask Yourself

* |s it relevant?
* Isit reliable (credible)?

* Will we rely upon it as evidence supporting a rationale/the written
determination?




Relevance

* Evidence is generally considered relevant if it has value in proving or
disproving a fact at issue.

— Regarding alleged policy violation and/or
— Regarding a party or witness’s credibility

* The investigator will have made initial relevance “decisions” by including
evidence in the investigation report

* But relevance is ultimately up to the decision-maker, who is not bound by
the investigator’s judgment.

* All relevant evidence must be objectively evaluated and considered —
inculpatory and exculpatory.



Understanding Evidence

. Decdlsgl)n -maker may consider and assign weight to different types of evidence, when relevant and
credible:

— Documentary evidence (e.g. supportive writings or documents).

— Electronic evidence (e.g. photos, text messages, and videos).

— Real evidence (i.e. physical objects).

— Direct or testimonial evidence (e.g. personal observation or experience).
— Circumstantial evidence (i.e. not eyewitness, but compelling).

— Hearsay evidence (e.g. statement made outside the hearing but presented as important
information).

— Character evidence (subiect to a relevance determination, but often does not prove or
disprove the underlying allegation).

* Decision-makers should typically disregard:
— Impact statements (typically only relevant in sanctioning).



Rape Shield Provision

* Evidence of the Complainant’s prior sexual behavior or predisposition

is explicitly and categorically not relevant except for two limited
exceptions:

— Offered to prove that someone other than the Respondent
committed the conduct alleged, or

— Concerns specific incidents of the Complainant’s sexual

behavior with respect to the Respondent and is offered to prove
consent

 Even if admitted/introduced by the Complainant



Additional Evidence Restrictions

» Additional permissions required for:
e Records made or maintained by a:
— Physician
— Psychiatrist
— Psychologist

* Questions or evidence that seek disclosure of information protected

under a legally recognized privilege must not be asked without
permission.



Break Out Groups %
%

____ Gowl | Gow2 | Gouw3 | Growd

Wanda Boyd Angela Brown Lauren Carter Rifeta Badic
Leslie Crosdale Adalyn Burger Alexandria Cooper Alisha Harris Carter
Dolly Garcia Kimony Carter Jane Gray Francesqua Chapman

Katy McDaniel
Shaniece Miller
Emily Mire
Symone Osieko
Tim Willette
Elizabeth With

Felicia Chism
Michael Cuevas
Curtis McDowell
LaCresha Moore

Alvin Roberts

Michelle Williams
Joanne Woodard

Anjela Guijosa

LaToya Haynes

Jarrod Jenkins
Moe McGuinness
Eve Shatteen Bell
Renaldo Stowers

Jamaica Chapple
John Harrell
Kory Levingston
Ashley Spearman
Alan Stucky
Brandon Turner




Relevance Exercise
Scenario:

Juanita Morales, a freshman member of the women’s soccer team, made a Title IX report directly
to the Title IX Coordinator. On the morning of October 11, her teammate, who was checking her
email in the computer lab, yelled for Juanita to come and look at something on the computer.
Juanita saw an email sent from the men’s soccer team email address, which said “greetings new
freshman, meet the girl next door.” The email included a photo of Juanita’s face photoshopped
onto a naked body with huge breasts.

Everyone in the lab knew it wasn’t Juanita, but they all laughed anyway. Juanita ran from the
room crying, embarrassed that others would think it was her. She immediately called Ivan, a
member of the men’s soccer team, who she believed sent the email. Earlier in the year, Ivan asked
her out several times, but she didn’t like him. She found him really annoying, and while she knows
it wasn’t nice, she called him a total loser in front of his friends. She knows that he sent the email
to hurt and embarrass her.

Ivan told the investigator that he believes Juanita is blowing the whole matter out of proportion.
He admits to creating the photo for a class project. He reports:

“It was only meant to be a joke. I never put her name on it, so what'’s the big deal? This is a work
of art that I created for my class, not a porn picture or anything. I only showed my artwork, which
by the way is protected by the First Amendment, to a few of my teammates. I know my rights very
well, since my dad is a lawyer. In fact, the First Amendment states that “Congress shall make no
law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.”

Ivan stated that he showed the photo to a couple of teammates but did not send the email. The
email account is for official team business. The coaches and captains have the password; one
captain has shared it broadly with all the seniors on the team. The investigator also consulted with
John Wang, assistant director of information technology. John was able to confirm that someone
using the computer lab computer sent the picture from the men’s soccer team email account. The
picture was inserted into the email via a flash drive and he was unable to determine which student
had logged in. John received Ivan’s consent to inspect his laptop. The photo was on his hard drive
but was not sent out via email to anyone. He said that when he doesn’t have his laptop with him,
it is typically inside his locker. Ivan also told him that he hasn’t given anyone else his laptop
password.

Ivan was notified via the institution’s NOIA letter that it is alleged that he violated the institution’s
sexual harassment policy, specifically the hostile environment provision.

The definition of Sexual Harassment is:
—unwelcome conduct,

— determined by a reasonable person,



— to be so severe, and

— pervasive, and,

— objectively offensive,

— that it effectively denies a person equal access to the Recipient’s

education program or activity.

Relevance Ruling:

You are the Chair of the Hearing Panel. You must determine whether the following questions seek
relevant information and/or whether the specific piece of evidence is relevant. Let’s start with
some of the evidence from the investigation report. Is it relevant that:

— Ivan is a member of the men’s soccer team?

— Juanita is a member of the women’s soccer team?

— There was “history” between Ivan and Juanita?

— Juanita called Ivan “a loser” earlier in the year in front of his friends?
— Ivan admitted to creating the image for his class?

— Ivan showed the image to a few teammates?

— The image was sent from a computer lab computer?

— Ivan consented to letting John from IT inspect his laptop?

Relevant or Related

Consider whether the following pieces of evidence, if part of the fact-pattern originally provided
from the investigation report, would be relevant:

— Juanita’s advisor’s daughter is in the same art class with Ivan and stated that
she never had an assignment like that for class.

—Ivan’s friend, Alan, states that Juanita really is not bothered by the photo because he has observed
occasions where Juanita flashed her breasts at Ivan a few times before. Juanita also told Ivan and
Alan that she wanted breast implants.

— Ivan’s high school soccer coach has prepared a written character reference for Ivan, which states
that he was an upstanding member of his high school team and community, a four-year leader on
the squad, and volunteered many times at the local YMCA youth program.



— Ivan stated that at the time that the email was sent, he was attending his poli-sci class, which had
an in-class exam on that day.

— Juanita provided a screenshot of Ivan’s Twitter feed, which showed that he retweeted an
announcement from his favorite band just two minutes prior to the precise time that the email was
sent.

— Ivan’s advisor wants to ask Juanita about her academic progress during the fall term. Ivan and
his advisor believe that Juanita was in danger of failing her chemistry course.
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Title IX Hearing Process at
UNT




Roles of Hearing Officer

Formal Investigation &
Report

=

Notice to Title
IX officer

Notice

Identification of witnesses
Interview scheduling
Evidence collection
Evidence and Inv. Report

Shared
Inv. report finalized

Jurisdiction?

Policy violation
Strategy implicated?

development
Informal,

administrative,
or formal

resolution?

i

Determination  Standing?

Sanction
Vacate? Remand?

Substitute?




Hearing Technology




Role of Hearing Officer




Roles of Hearing Officer — Pre-Hearing

e Meet with parties/advisors pre-hearing to respond to their
S review/comment on report

ik Pre-rule on any pre-submitted questions, and share rulings with
Ala parties/advisors in advance of hearing

JH Clearly establish order of presentation/questioning for all testimony
. at hearing



Read hearing script sections
at the hearing, as necessary

Address any issues of
fairness, evidence
introduction, bias that are
raised at hearing

Preside over questioning at
hearing

Guide deliberations

Roles of Hearing Officer — at the hearing %

"

Rule on every question’s
relevance, on the record

Take the lead on drafting the
outcome rationale




Hearing Officer Considerations

It is not a question of right and wrong, but whether there has been a
policy violation, proven by a preponderance of evidence.

%\

Z\Iﬁ Your role is to impartially uphold the integrity of the process.

L) You may not agree with our policy, but you must be willing to uphold
1 it.



Hearing Officer Considerations

Remember, you have no side
other than the integrity of the
process. You represent the

Process.




Advisors

= Advisor can be anyone; no restrictions in the regulations.

= |f a party chooses an advisor who is also a witness, you will need to
assess how that impacts their credibility as a witness.

" |f 3 party does not have an advisor to conduct cross-examination at

the live hearing, we must provide an advisor of the University’s choice
without fee or charge to the party.

" Not required to be an attorney, but may be.
= No prior training required.



Advisors

e Advisors must conduct thorough cross-examination.

* An advisor appointed for the party is required to conduct thorough cross-
examination of the other party(ies):
— Even if the party being advised doesn’t want the advisor to do so, and is non-
cooperative.

— Expect that the advisor may be active and engaged or may solely ask prepared
questions.




Hearing Decorum

* Be professional, but not lawyerly or judge-like

—This is not Law and Order — this is an administrative process at the
University.

—You are not cross-examining or interrogating; you are striving to
determine whether the Respondent(s) violated the institutional policy.
* Be respectful
— Tone, Manner, Questioning.
— Sarcasm or being snide are never appropriate.
— Maintain your composure: Never allow emotion or frustration to show.



Hearing Decorum

Work to establish a baseline of relaxed conversation for everyone in the room.
Maintain good eye contact; “listen with your eyes and your ears”

Listen carefully to everything that is said.

— Try not to write too much when people are talking
— If guestioning, focus on the answer, rather than thinking about your next question

Nod affirmatively
Do not fidget, roll your eyes, or give a “knowing” look toanother panel member

Do not look shocked, smug, stunned, or accusing
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Trauma-Informed Hearings




What is “Trauma-Informed” %

The theory of trauma-informed care offers a neurobiologically based
explanation as to why survivors might behave “oddly” in an interview, such as
remembering only vivid details or describing them out of order when discussing
their assault

Chemicals may be released into the bloodstream as a result of trauma, and can
interfere with the functioning of those portions of the brain that are involved
with the encoding of memory

Individuals who have experienced a traumatic event, therefore, may not be able
to recall details of the event in a chronological manner; they may not be able to
recall some details at all; their ability to recall details may improve over time;
and their affect when describing the event may initially seem evasive or
counterintuitive (e.g., laughing, smiling, or seeming emotionless)

Hormone-driven responses to traumatic situations may include fighting, fleeing,
or freezing




What can we
learn from
Trauma-
Informed
theory?

a delay between the time of an event and
when it is reported is common

“counterintuitive” behaviors such as a
reporting party’s continuing to have contact
with the alleged perpetrator after a reported
sexual assault or intimate partner violence
incident is also common

avoid phrasing questions in a victim-blaming
manner (e.g., “why didn’t you call for help,
fight back or run away?”)

guestioning complainants in a respectful,

professional, non-judgmental manner can
result in their engaging more effectively in
the hearing and adjudication process



Recent Criticism of
Trauma-Informed
Techniques for
Campus Sexual
Misconduct

A well-known, though now out-of-print,
treatise on sexual trauma, which has
been incorporated into the sexual
misconduct training manuals of various
colleges and universities, states:

“Trauma leaves tracks on its victims. It is
very difficult to fake or ‘act’ the sorts of
symptoms [of trauma]. When someone
displays these symptoms, this alone is
evidence that they have been victimized.”



Recent Criticism of
Trauma-Informed
Techniques for
Campus Sexual
Misconduct

The Association of Title IX Administrators — ATIXA
-- published a statement in August 2019
contending that officials have sometimes not (
conducted thorough investigations into sexual
assault claims because they were following
trauma informed principles.

ATIXA asserts there is insufficient research to
definitively prove that memory is affected by a
sexual assault and how survivors respond to
trauma long-term.

ATIXA says administrators have “extrapolated”
from existing studies far too much.

“ATIXA wishes to reiterate the value of being trauma-
informed in our sexual misconduct interview techniques, but
encourages our members and the field to avoid the use of
inf%rmation on the neurobiology of trauma to substitute for
evidence.”



How Trauma Can and Should be Used to
Contextualize Evidence

* We do not need to determine scientifically whether a witness was traumatized or by
what, or precisely what effects trauma may or may not have in a particular case.

* We need to understand the potential effects of trauma so we can check our personal
biases and avoid the uncritical assumption that individuals who report sexual assault are
necessarily “lying” if they cannot remember every detail of the incident in a
chronological manner.

* If investigators and adjudicators understand that non-linear or partial recall may be
related to potential trauma, we can avoid biased, snap judgments, move forward
objectively, and gather information about what the reporting party is able to recall.

* However, if an investigation yields evidence of behaviors that may be related to trauma,
that should not be understood as establishing that institutional policy was necessarily
violated, nor should the presence of such issues cause fact-finders to accept everything a
complainant is able to recall as absolutely “true,” or to fail to seek clarification of
inconsistencies.




How to fairly employ trauma-informed
techniques

* Remember the importance of neutrality.

* Police officers and prosecutors work to establish probable cause and
advocate for criminal convictions, but they do not determine as
ultimate fact-finders whether the law was violated.

* By contrast, campus fact-finders and decision-makers must maintain

complete neutrality at all times in evaluating reported violations of
institutional policies.

* It is both equitable and appropriate to use the same basic initial
interview approach with complainants and respondents.



How Trauma Can and Should be Used to
Contextualize Evidence

* Do not substitute scientific theories for evidence, and do not abdicate
your fact-finding responsibility, when determining whether a policy
violation occurred in a particular case.

* If information about the potential effects of trauma is applied only to
this limited extent, decisions will ultimately be based on an objective
assessment of the facts of each case, rather than presumptions
derived from familiarity, or lack of familiarity, with scientific theories.



How to apply a trauma-informed interview
approach in an even-handed, fair manner

* Employ trauma-informed interview approaches that encourage witnesses
to share what they are able to recall about their experience, including any
available sensory impressions, without demanding that they recall every
aspect in a chronological manner.

* These techniques can result in the creation of a fuller portrait of what
occurred, while avoiding the frustration and withdrawal from the process
that might occur if the complainant is initially asked to provide a seamless,
richly detailed, chronological narrative.

* Approaching interviews in this manner initially would not prejudice
respondents in any way, so long as investigators and adjudicators also
follow up as necessary and seek appropriate clarification, as discussed
below.



How to fairly employ trauma-informed
techniques

* Questioning for clarification when necessary is crucial!

* Investigators and adjudicators must be vigilant to seek clarification of
inconsistencies and “counterintuitive” behaviors from both parties.

* Keep in mind that not all inconsistencies and counterintuitive
behaviors are necessarily driven by trauma-related hormones, or
trauma-related memory issues; indeed, some inconsistencies and
counterintuitive behaviors may bear on a witness’s credibility. While
such behaviors may present in circumstances involving sexual assault
or IPV, the existence of these behaviors neither warrants categorical
dismissal of a complainant’s account nor an automatic finding of a
policy violation.



How to fairly employ trauma-informed
techniques

* This approach can also be used to inquire about differences in how a
complainant has described the incident on different occasions, or
about differences between a complainant’s account and the
observations of other witnesses.

 Fact-finders can then consider the evidence of potentially
inconsistent accounts or counterintuitive behavior, and the
complainant’s explanation of that behavior, along with all of the other
evidence gathered in the investigation.



What’s the most
important thing to
remember about
trauma-informed
techniques?

General statements about how
some complainants may behave as a
result of trauma or related issues
should not be substituted for a fact-
finder’s assessment of the specific
evidence in a particular case.




Relevance




RELEVANCE

* Evidence is generally considered relevant if it has value in
proving or disproving a fact at issue.
— Regarding alleged policy violation and/or

— Regarding a party or witness’s credibility.

* The investigator will have made initial relevance
“decisions” by including evidence in the investigation
report...

* But relevance is ultimately up to the hearing officer, who
is not bound by the investigator’s judgment.

* All relevant evidence must be objectively evaluated and
considered — inculpatory and exculpatory.



RELEVANCE

* |If the investigator indicates an opinion on credibility,
outcome, whether policy was violated, how evidence
should be weighed, etc., that opinion or recommendation
is not binding on the decision-maker.

* The decision-maker may consider it, but has to be
objective and independent, and is free to accept or reject
any recommendation of the investigator (or ask them not
to make one)
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Questioning & Cross Examination




QUESTIONING & CROSS-EXAMINATION

* The live hearing requirement allows the parties to ask (direct
and) cross-examination questions of the other party and all
witnesses through their advisor.

* Hearing Officer and panelists may question parties and witnesses.

* Cross-examination must be conducted directly, orally, and in real
time by the party’s advisor and never by a party personally.

* Permit relevant questions and follow-up questions, including those
challenging credibility. You may want an advisor to explain why they
think a question is relevant or will lead to a relevant answer.

* Hearing officer must first determine whether a question is relevant
and direct party to answer.

— Must explain any decision to exclude a question as not relevant.



QUESTIONING & CROSS-EXAMINATION

* If the advisor seeks to ask a question that is potentially answered in
the investigation report, that question should typically be
permitted if relevant.

* If the question has already been answered by a witness or party at
the hearing, the decision-maker or chair may deny the question as
“irrelevant because it has already been answered,” or may ask the
advisor why posing the question again is expected to lead to
relevant evidence.



QUESTIONING & CROSS-EXAMINATION

* If a party or witness does not submit to cross-examination at the live
hearing, the decision-maker(s) must not rely on any statement of that
party or witness (from the investigation or hearing) in reaching a
determination regarding responsibility.

— This can be gquestion-specific if a witness declines to answer
questions about a particular statement, topic, or evidence.

* The decision-maker(s) cannot draw an inference about the determination
regarding responsibility based solely on a party’s or witness’s absence
from the live hearing or refusal to answer cross- examination or other

questions.




Thank You!
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Hearing Officer Training:
Making a Decision

September 9, 2020

Jarrod Jenkins (he, him, his)
Assistant Director, Equal Opportunity
UNT Denton




Agenda

1. Deliberation and Analysis
2. Writing Decisions
3. Sanctions, Remedies, Notifications




Deliberation and Analysis




Deliberation

* When are you going to do it?
— Right after long hearing, next day, next week
— Fatigue versus fresh impressions

* How are you going to do it?
— Talk openly, secret ballot
— Influence on each other

* Everyone should share and listen
* Majority vote determines responsibility
* Beware confirmation bias




Analysis

* Only question: Did Respondent violate UNT Policy?

* Not answering:
— Is Respondent a bad/nice person
— Is Complainant upset
— Who do you like better
— Would you have acted differently

* Policy states prohibitions
* Apply facts to elements within definitions
 Careful how you interpret emotions — yours and witnesses’




What is “Consent”?

(1) Words or actions that show (2) an active, knowing, and voluntary
agreement to engage in (3) each instance of sexual activity

* Can be revoked at any time
* Absent when activity exceeds scope of previously given consent

* Cannot be gained by force, coercion, manipulation, threat, or
administration of substances that impair ability to consent

* Cannot be given while incapacitated or unconscious (e.g., passed out

from drugs or alcohol) .aa

UNT Policy 16.007



Consent Analysis ,

SYSTEM'

1. Did Respondent use force, coercion, manipulation, or threat to gain
consent?
a. Yes—no consent
b. No —go to next question

2. Was Complainant incapacitated (asleep, unconscious, lacked control over
their body)?

a. Yes—Did Respond know or should he have known of incapacitation?
I.  Yes—no consent "
ii.  No-—go to next question

b. No —go to next question

3. What clear words or actions by Complainant gave Respondent
permission for specific sexual activity that occurred?

=
=
| >



16.007 — Title IX Sexual Harassment

Conduct on the basis of sex that is one or more of:

d.

C.

Quid pro guo — (1) an employee (2) conditioning an aid, benefit, or

service of the University on an individual’s participation in (3)
unwelcome (4) sexual conduct;

(1) Unwelcome conduct (2) determined by a reasonable person to
be (3) so severe, pervasive, and objectively offensive that it (4)
effectively denies a person equal access to education program or
activity;

Sexual assault, dating violence, domestic violence, or stalking

UNT Policy 16.007



SPOO Analysis

1.

2.

3.

4.

Was the conduct on the basis of sex?

a.
b.

Was the conduct unwelcome to Complainant?

a.
b.

As determined by a reasonable person, was the conduct severe, pervasive, and

No — no sexual harassment
Yes — go to next question

No — no sexual harassment
Yes — go to next question

objectively offensive?

a.
b.

Did Respondent’s actions effectively deny Complainant equal access to an
education program or activity?

a.
b.

No — no sexual harassment
Yes — go to next question

No — no sexual harassment
Yes — violation of UNT Policy




Sexual Assault

* Rape - penetration, no matter how slight, of the vagina or anus with any body part or
object, or oral penetration by a sex organ of another person, without the consent of the
victim

* Fondling - touching private body parts of another person for the purpose of sexual
gratification, without the consent of the victim, including instances where the victim is
incapable of giving consent because of age or temporary or permanent mental incapacity

* Incest - sexual intercourse between persons who are related to each other within the
degrees wherein marriage is prohibited by law

e Statutory Rape - sexual intercourse with a person who is under the statutory age of

consent (17 in Texas)
! UNT Policy 16.007



Fondling Analysis

1. Was there touching?
a. No-no fondling
b. Yes—go to next question

2. Of private body parts of another person?
a. No-—no fondling
b. Yes—go to next question

3. For the purpose of sexual gratification?
a. No-no fondling
b. Yes—go to next question

4. Did Complainant consent?
a. Yes—no fondling
b. No —violation of UNT Policy




Writing Decisions




Tips

* Use the Decision Form
* Analyze elements in each allegation as above

* List facts that support conclusion
— Strongest to weakest, weakest to strongest, or bookends
— Address significant facts that weaken conclusion

SYSTEM'

C's incapacitation

* Lean on parties’ agreements and objective facts edhaeion

R should not have known

Cvomited

* Use T-charts for tricky decisions

R saw C drink two shots

Cstumbled

W3 thought C was "plastered”
Cstated she did not remember
anything after 1:30a.m.

Canswered questions about food
coherently

R had not seen C drink alcohol for
three hours before sexual
activity

Csaid, "I'm not drunk, I'mjust a
clutz"

W1, W2, W4 thought C was fine

C danced to her "favorite song"
while reciting the lyrics



It’s Not Easy

“Maybe | led you to believe it was easy when it wasn’t.”
— Michael Jordan

* Writing well is hard work

* It takes time and practice

* Easy reading follows difficult writing

* Clear writing follows clear thinking

* Know what you want to say

* Outline your thoughts




Do’s

©® N O U AW

Embrace clarity through simplicity
use > utilize; but > however; before > prior to

Use active voice
Amy called Bob > Bob was called by Amy

Average less than 20 words per sentence

One topic per paragraph, one idea per sentence
Start some sentences with “but,” “and,” “or”

Write like you talk

Order your thoughts — by elements, chronology, strength of evidence

Know when to break the rules



Don’ts

1. Make your readers worker harder than they have to
2. Write run-on sentences

a. Break them up
3. Use passive voice

a. Make the subject do the action
4, Decorate with adjectives and adverbs

a. Remove “very,” “really,” “angrily,” “hastily,” “extremely,” etc.
5. Allow ambiguities or vagaries

a. “Gnawing on the slipper, the man scolded the dog.”

b. “The man scolded the dog for gnawing on the slipper.”




An Example

They agreed that Amy was called by Bobby, who utilized his mobile electronic
device, at half past 12 to post pictures on Instagram to his friend Darren. At five
before 1, two bottles of wine were opened, and Amy was very dizzy at that time,
but she became even more dizzy at ten til 2, when they obtained another bottle of
alcohol, which was drunk within the next half-hour. Amy said she was unsure what
to do and did not know where she was, but she did not consent to kissing even
though she had previously told her friend Charlotte that Bobby was cute, which she
said two months before the start of spring break. When she woke up, she was very
confused and extremely sleepy . ..

* Run-on sentences, passive voice, ambiguities, confusing timeline

* Who is doing what? How does this information fit into the big picture?



An Example

Bobby called Amy at 12:30 a.m. The parties agreed she told him something like, “If
you want to come over, we can watch a movie.” He drove to her apartment and
arrived at 12:55 a.m. She opened the door for him. As soon as he entered her
apartment, he opened two bottles of wine that he had brought with him. Amy
stated she was “very dizzy” even before Bobby arrived. Amy became more dizzy as
she and Bobby drank wine for the next hour. The parties agreed that someone
opened a third bottle of wine, but they disagreed about who opened it and when.
Amy said Bobby opened it at 1:30 a.m. Bobby said Amy opened it at 2 a.m.

* Shorter sentences, active voice, chronological order
 Clearly states where parties agree and disagree

* Quotes exact statements to differentiate HO’s and HP’s thoughts from parties’



Last Bits of Advice

e Use the Decision Form
* Explain info as if for the first time
* Shorten, remove wherever possible

* Wait a day between drafts
e Revise and consult as needed

* Resources:
— Elements of Style by Strunk and White; Grammarly
— Dictionaries: Webster, Oxford English, Urban (for slang)
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Sanctions, Remedies, Notifications




Sanctions and Remedies

 Hearing Panel decides sanctions 2.  For staff
* Severity of violation should match severity of sanction o Wr!tten warning
_ _ T b.  Written reprimand
— Consider aggravating and mitigating factors c Job demotion or reassignment
1. For students d.  Suspension with or without pay
e. Termination

a. Educational training

—h

Ineligible for rehire

No shared classes or extra-curricular activities '
3. Forfaculty

b
c. Disciplinary probation

d. Withholding of grades, transcript, or degree
e

Revocation of tenure
Ineligible for rehire

g. Suspension

a. Written warning
b.  Written reprimand
Bar readmission or reenroliment, drop class, C. Loss of rank
withdrawal d.  Reassignment
f.  Suspension of rights and privileges, including e. Suspension with or without pay
athletics f. Termination
g.
h.

h. Expulsion

i. R ti fd
I evocation or degree UNT Policy 16.007, VII.L.



Notifications

SYSTEM'

* Hearing Officer must notify parties of decision and right to appeal

* Hearing Officer concurrently sends Decision Form to:

1. Parties and advisors,
2. Title IX Coordinator, and

3. One of the following:
a. Dean of Students (when Respondent is student)

b. Provost (when Respondent is faculty)
c. Divisional Vice President and Director of Human Resources (when Respondent is staff)

UNT Policy 16.007, VII.L.
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Appeal and Record Keeping

September 9, 2020
Felicia Chism, Assistant Director, UNT Dean Of Students Office
LaToya Haynes, Assistant Director, UNT Housing Office




Appeals

* Complainant and Respondent can appeal:
e Determination of responsibility
* The decision to dismiss a Formal Complaint
* Any of the allegations within the Formal Complaint

* The appeal must be submitted in writing within 10 days of notice of
the written determination

* Both parties will be notified in writing when an appeal is filed



Grounds for an Appeal

* A procedural irregularity occurred that affected the outcome

* New evidence that could affect the determination of responsibility
that was not available at the time the determination was made

* New evidence that could affect the outcome of a decision to dismiss
the Formal Complaint or an allegation in the complaint was not
available at the time the decision was made

* A conflict of interest or bias against the parties involved



Appellate Officer

* Cannot be the Title IX Coordinator, investigator or hearing officer

(Joanne Woodard for findings, Elizabeth With for Student Sanctions, HR
for Staff Sanctions, Provost for Faculty Sanctions)

* Any non-appealing party will have 7 days from the notification of an
appeal to submit a written statement in support of the outcome to
the appellate officer

» Written decisions will be provided to all parties within 28 days from
the date of the appeal



FERPA for Student Records

UNT affords all students the rights and
protections relating to their education records
as provided in the Family Education Rights and
Privacy Act (FERPA). Consistent with FERPA,
students will be granted access to their
education record and except in limited
circumstances education records will not be

disclosed without a student's consent.

UNT Policy 07.018 FERPA Policy

About the Family Educational Rights and Privacy Act

The Family Educational Rights and Privacy Act (FERPA) is a Federal law that protects the privacy of
student education records. With limited exceptions, FERPA requires written consent before
lly identifiable infi ed in a student's education records may be disclosed.

For more information on FERPA, visit Registar.unt edu,

Authorization to Release Educational Records

Through your myUNT, you can allow a 3rd party (parent, guardian, etc.) access to
information from your UNT educational record and allow them to communicate with

UNT faculty and staff about your records. You can specify what categories of
information that you want shared for each person.

Directions for Authorizing Release of Records to 3rd Party

Log in to your myUNT account

at my.unt.edu. ii i
Q Click on your Profile Tile.

M
. 4




Personally Identifiable Information

Direct Identifier's Indirect Identifier's
* The student's name * The student's birthdate
* The name of the student's * The student's place of birth

parent or family member e The student's classification

 The address of the student or
family

* The student's race

, , * The student's religion
* The student's social media

account
e Student's school ID number



Parts of Educational
Records in Title IX

Record Keeping- follow UNT record
retention policy

* Records of each sexual harassment
investigation.

* Records of any appeals and the results of
the appeal.

* Records of any informal resolution and
the results of the informal resolution.

* Records of any actions, including
supportive measures, taken in response
to a report or formal complaint of sexual
harassment.

* There are many forms of piece@of:
educational records.

* Handwritten notes

* Typed notes

* Emails

* Video/Audio recording

* Social Media Post (if used in
files)



Maxient for Student Records

University of North Texas User::elicla Chi‘sv;
ccess Level:
Conduct Manager

Friday August 28, 2020 ﬁ\ é e q{i

Create New Case

Open a new case Add people to an existing case

For a new matter involving one or more people, begin here. If a case has already been opened (i.e. 20180123) and you're simply adding
additional people to it (-01, -02, etc.), you'll want to begin here.

Get started

The information confained on these pages is privileged and confidential information intended solely for the individual or entity who has accessed it for official purposes and by lawful means. Any dissemination, distribution, or copy of this

ccommunication is strictly prohibited. If you have received th in emor, please notify us by telephone at (940) 565-2039, and retum the original message to us via the U.S. Postal Service fo the Dean of
Students Office, University of North Texas, 1155 Union Cirgle #305008, Denton, TX 76203-5017, without retaining a copy.

* Maxient is the software some universities and

colleges use to manage behavior records of

students.

* Case notes are stored in Maxient.

* Documents obtained for the purpose of the
investigation are in Maxient, e.g. witness
statements, screenshots of evidence,
videos, text messages, cell phone call logs.

* Notification letters investigators send a
Complainant or Respondent are generated
from Maxient.

Notes and any document that

are associated with the investigation that
includes the Complainant or Respondent's
name is a part of that students FERPA
record.



Faculty & Staff Records

* Equal Opportunity will maintain a case record for at least seven years of all

investigations conducted under Policy 16.007.

* Any disciplinary or corrective action taken will be placed in the employee's personnel

file.

e Complainants and Respondents will have access to the evidence in accordance with the

procedures outlined in Policy 16.007




Hearing Officer's Tips

Arrive at the hearing early be prepared

Take notes throughout the hearing and the deliberation

Ask clarifying questions

Remove all judgement and remain unbiased

Take proceedings and duties seriously.

Recognize that confidentiality is critical.

Listen carefully to each person and keep an open mind

Treat each person who appears before the panel with fairness and respect

Recognize the burden of proof is the preponderance of the evidence. That does not mean beyond
a reasonable doubt. You can have reasonable doubts and find a respondent responsible.



Hearing Officer's Tips

* When hearing is over, make sure all documentation is stored in both parties files this will include,
but not limited to all video and audio recordings; list of individuals and their roles for the hearing
(hearing panel members, advisors, witnesses, complainant and respondent, etc); any
documentation shared at the hearing by any of the parties; final report with findings and any

sanctions applied.

* Hearing officer will notify both parties of outcome and ability to appeal findings and/or sanctions

along with timeframes and limits on appeals.



Questions
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