


(www.fws.gov/endangered/esa-1 i brary/pdf/G uidance-on-When-to-Seek-an-Incidental-Take­
Permi t. pdf) when project proponents seek information about whether their action needs an 
incidental take permit under section 10 (a)(l )(B). By operating in a consistent manner, with 
clear standards, we can reduce conflict, minimize public frustration and increase government 
efficiency. 

Simply put, as set out below, a section 10 (a)(l)(B) incidental take permit is only needed in 

situations where a non-federal project is likely to result in "take" of a listed species of fish or 

wildlife. That is, the requirement for an incidental take permit, as set forth in section 10 

(a)( I )(B) of the ESA and its accompanying regulations, is only activated when non-Federal 

activities are likely to result in the take of listed wildlife.2 As discussed in more detail below, 
habitat modification, in and of itself, does not necessarily constitute take. Chapter 3 of the Fish 

and Wildlife Service's Habitat Conservation Plan Handbook (Handbook) sets out the pre­

application process and plainly states that if take is not anticipated then an incidental take permit 

is not needed. Further, it explains that an incidental take permit is only needed if a non-federal 

party's activity is "in an area where ESA-listed species are known to occur and where their 

activity or activities are reasonably certain to result in incidental take." The Handbook clarifies 

that the standard for determining if activities are likely to result in incidental take is whether that 

take is "reasonably certain to occur." In additi<?n, the Handbook directs that the Service should 

avoid "processing applications submitted purely 'as insurance' when take of ESA -listed species 

is not anticipated." (See Handbook, Chapter 3 "Phase ]:Pre-Application") 

An essential component of analysis needed to determine whether an incidental take permit (ITP) 

is needed is an understanding of what constitutes take under the ESA. The ESA defines "take" 

as: to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or to attempt to 

engage in any such conduct. 16 U.S. C. 1542(b). The ESA's take definition has been 

supplemented by the Service with regulatory definitions of the terms "harm" and "harass". 

The terms "harm" and "harass" have been redefined several times. In July 1975, the Service 

proposed "harass" to be defined as an act that "either actually or potentially harms wildlife by 

killing or injuring it, or by annoying it to such an extent as to cause serious disruption in essential 

behavior patterns, such as feeding, breeding, or sheltering. Significant environment modification 

or degradation which has such effects is included in the meaning of harass." 40 F.R. 28712 (July 

8, 1975). After notice and comment on the proposed definition, the Service reworked the 

definition of harass (as well as the definition of harm) and redefined the Service's regulatory 

definition of "harass" as follows: "an intentional or negligent act or omission which creates the 

likelihood of injury to wildlife by annoying to such an extent as to significantly disrupt normal 

behavior patterns which include, but are not limited to, breeding feeding or sheltering." 50 

C.F.R. § 17.3.

2 
Listed plants are not included in the ESA's prohibition on take of listed species. 
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potential applicant's decision whether to apply for an ITP. If an applicant seeks technical 

assistance from the Service, a careful examination of what constitutes take (using guidance from 

this document, the attached questionnaire, and the HCP Handbook) should be central to the 

discussion as to whether an ITP is needed. Further, it should be noted that habitat modification, 

in and of itself, does not constitute take unless all three components of the definition of"harm" 

are met. 

Please ensure that each non-Federal party who seeks information about a section 1 O(a)(l )(B) 

permit is directed to this memorandum and questionnaire as posted on the Service's Endangered 

Species webpage (www.fws.gov/endangered/esa-library/pdf/Guidance-on-When-to-Seek-an­

Incidental-Take-Permit.pdf). 
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QUESTIONNAIRE FOR POTENTIAL APPLICANTS FOR INCIDENTAL 
TAKE AUTHORIZATION UNDER SECTION 10(a)(1)(B) of the 

ENDANGERED SPECIES ACT 

 

Respond to these questions to help decide if you need an Endangered Species Act (ESA) 
permit:  

 

1.  Keeping in mind that the ESA does not apply to take of plants incidental to otherwise 
lawful activities, are there ESA listed species present in the area where your activity will 
occur or will they be present at some point in the duration of your activity?    

 Yes?   Then proceed to question 2.    

              No?  Then you do not need a permit.  

 

2. Is it likely that any of these listed species will be exposed to your activities (or the results 
of your activity) during any of the various phases of your activity (construction, 
operation, maintenance, etc.)? 

 Yes?  Then proceed to question 3. 

 No?  Then you do not need a permit. 

 

Review questions 3, 4, 5, and 6 to determine if the exposure from your activity to the listed 
species constitutes prohibited “take” under the ESA.  A permit under section 10 (a)(1)(B) of the 
ESA does not cover purposeful take.  As you review the questions below remember that only 
take that is “incidental” to an otherwise lawful action can be covered under an incidental take 
permit.   

 
3. If your activity overlaps with the listed species at some point of its duration, will that 

exposure likely result in any of the following actions to the listed species:  pursuing, 
hunting, shooting, wounding, killing, trapping, capturing, or collecting or attempting to 
engage in any such conduct?   Keep in mind that some of these definitions most likely 
only apply to purposeful take (e.g. hunting, shooting).  

               Yes to incidental take?  Then you likely need a permit. 



                No?  Then proceed to question 4. 

 

4.  Is your activity likely to harass a listed species?  To answer this question ask whether 
your activity, through an intentional or negligent act or omission, is likely to annoy the 
listed species to such an extent as to cause an injury to the species by significantly 
disrupting normal behavior patterns (e. g.  breeding, feeding or sheltering, etc.)?    

                   Yes?  This take is not permitted as it is not “incidental.”  

                    No?   Then proceed to question 5. 

 

5.  Is your activity likely to result in an act that actually injures or kills a listed species?   

                    Yes?  Then you likely need a permit. 

                     No?  Then proceed to question 6. 

                             

6. Is your activity likely to harm a listed species through habitat modification?  To answer 
this question, ask:  
a. Is my activity likely to result in significant habitat modification or degradation?   
b. Will that modification or degradation significantly impair essential behavior patterns, 
including breeding, feeding, or sheltering?   
c. As a result of a. and b. above, is it likely there will be an actual injury or death to a 
listed species?  
 
Yes to all three questions?  Then you can anticipate take through habitat modification and 
likely will need a permit.   
 
No?  Then you have not satisfied the definition of “harm” through habitat modification. 

 

Ultimately you, as a potential applicant, must decide whether it is reasonable to conclude that the 
proposed action is likely to result in the take of a listed species.  If such an outcome is unlikely, 
you do not need to seek a section 10 permit. 

 



Guidance on Determining Need for ITP under ESA Section 10(a)(1)(B) 
 
 

Q 
Q1. Keeping in mind that ESA does not apply to take of plants 
incidental to otherwise lawful activities – Are there ESA listed 
species present in the area where your activity will occur or is it 
likely they will be present at some point in the duration of your 
activity? 

Q2. Is it likely that any of these listed species will be exposed 
to your activities (or the results of your activity) during any of 
the various phases of your activity? 

Q3. Will exposure of listed species to your activities likely 
result in any of the following actions to the species: pursuing, 
hunting, shooting, wounding, killing, trapping, capturing, or 
collecting, or attempting to engage in any of these activities? 

Q4 (Harass). Will your activity, through an intentional or 
negligent act or omission, likely annoy a listed species to such 
an extent as to cause an injury to the listed species by 
significantly disrupting normal behavior patterns? 

Q5. (Harm). Is your activity likely to result in an act that 
actually injures or kills a listed species? 

Q6 (Harm through habitat modification). Will your activity: 
a) Likely result in significant habitat modification or 

degradation? 
b) Significantly impair essential behavior patterns 

due to habitat modification or degradation? 
c) Cause an actual injury or death to a listed 

species due to a) and b)? 

Yes 

No No permit needed. 

Yes 

No 

A permit is likely needed. 

These four 
questions 
determine 
whether the 
exposure 
from your 
activity to 
the listed 
species 
constitutes 
“take” under 
ESA. 

Yes, to incidental take. 

Yes, to purposeful take. A permit under Section 
10(a)(1)(B) of the ESA does not 
cover purposeful take. 
 

No 

No permit needed. 

No 

Yes 

No 

Yes A permit is likely needed. 

Yes, to all three 
questions. 

A permit is likely needed. 

No Definition of “harm” not satisfied through habitat modification alone.  No permit needed. 

Ultimately you, the 
potential applicant, must 
decide whether it is 
reasonable to conclude 
that the proposed action is 
likely to result in the take 
of a listed species.  If such 
an outcome is unlikely, you 
do not need to seek a 
Section 10 permit. 

This take is not permitted as it is 
not incidental. 
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