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This memorandum serves 1o highlight the importance of exercising prosecutorial discretion
when making admunistrative arrest and custody determinations for aliens who are nursing
mothers. The commitment by ICE to facilitate an end to the “catch and release™ procedure for
illegal alicns does not diminish the responsibility of ICE agents and officers to use discretion in
identifving and responding to meritorious health related cases and caregiver issues.

The process for making discretionary decisions is outlined in the attachcd memorandum of
November 7, 2000. entitled Exercising Prosecutorial Discretion.™ Field agents and officers
are not only authorized by law to exercisc discretion within the authority of the agency. but are
cxpected to do so in a judicious manner at all stages of the enforcement process.

For example. in situations where ofticers are considering taking a nursing mother into custody.
the senior JCE field managers should consider:

o Absent any statutory detention requirement or concerns such as national security,
threats to public safety or other investigative interests. the nursing mother should be
released on an Order of Recognizance or Order of Supervision and the Alternatives to

. Detention programs should be considered as an additional enforcement tool;

o In situations where ICE has determined. due 10 one of the above listed concerns or a
statutory detention requirement to take a nursing mother into custody, the field
personnel should consider placing a mother with her non-U.S. citizen child in the T.
Don Hutto or Berks family residential center, provided there are no medical or legal
issues that preclude their removal and they meet the placement factors of the facility.
For a nursing mother with a U.S. citizen child, the pertinent state social scrvice agencies
should be contacted to identify and address any caregiver issues the alien mother might
have in order to maintain the unity of the mother and child if the above listed release
condition can be met:

» The decision to detain nursing mothers shall be reported through the programs’
operational chain of command.

Requests for Headquaricrs assistance to address arrests and custody determinations as they
relate to this issue may be addressed to the appropriate Assistant Director for Operations within

Ol or DRO.
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cEY Furrer AR
Smce the l 996 amendments to the Immigration and Nationality Act (INA) which limited
the authority of immigration judges to provide reliel from removal in many cases, there has been
increased attention to the scope and exercise of the Immigration and Naturalization Service's
(INS or the Servnce) prosecutorial discretion. This memorandum describes the principles with
which INS exercises prosecutorial discretion and the process to be followed in making and

momtorlns discrenonary declswns &m@mswmmm“mm

efficient and effective enfo of the immigrat] e i justice.

More specific guidance geared to exercising discretion in particular program areas
already exists in some instances,’ and other program-specific guidance will follow separately.

! For exampte, standurds and procedures for placmg an alien in defemd action status arc provided in the Standard

Pmcedures), Pnn X Tlns memonndum is lnlended lo provide geneml pnnciple:. md dou not replace any previous
specific guidance provided about particulor INS actions, such as “Supplemental Guidelines on the Use of
Cooperating Individusals and Confidential Informants Following the Enactment of 1IRIRA," dated December 29,
1997. This memorandum is ntot Intended to address every situation in which the exercise of prosecutorial discretion
may be appropriate. If INS personnel In the exercise of their duties recognize apparent conflict between any of their
specific policy nqulnmenu and these general guidelines, they are encouraged to bring the matter to their
supervisor's attention, and any conflict between policies should be raised through the appropriate chain of command
for resolution.
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However, INS officers should continue to exercise their prosecutorial discretion in appropriate
cases during the period before more specific program guidance is issued.

A statement of principles concerning discretion serves a number of important purposes.
As described in the “Principles of Federal Prosccution,” 2 part of the U.S. Attorneys’ manual,
such principles provide convenient reference points for the process of making prosecutorial
decisions; facilitate the task of training new officers in the discharge of their duties; contribute to
more effective management of the Government’s limited prosecutorial resources by promoting
greater consistency among the prosecutorial activities of different offices and between their
activities and the INS’ law enforcement priorities; make possible better coordination of
investigative and prosecutorial activity by enhancing the understanding between the investigative
and prosecutorial components; and inform the public of the careful process by which
prosecutorial decisions are made.

Legal and Policy Background

“Prosecutorial discretion” is the authority of an agency charged with enforcing a law to
decide whether to enforce, or not to enforce, the law against someone. The INS, like other law
enforcement agencies, has prosecutorial discretion and exercises It every day. In the
immigration context, the term applies not only to the decision to issue, serve, or file a Notice (o
Appear (NTA), but also to a broad range of other discretionary enforcement decisions, including
among others: Focusing investigative resources on particular offenses or conduct; deciding
whom to stop, question, and arrest; maintaining an alien in custody; seeking expedited removal
or other forms of removal by means other than a removal proceeding; settling or dismissing a
proceeding; granting deferred action or staying a final order; agreeing to voluntary departure,
withdrawal of an application for admission, or other action in lieu of removing the alien;
pursuing an appeal; and executing a removal order.

The “favorable exercise of prosecutorial discretion” means a discretionary decision not to
assert the full scope of the INS’ enforcement authority as permitted under the law. Such
decisions will take different forms, depending on the status of a particular matter, but include
decisions such as not issuing an NTA (discussed in more detail below under “Initiating
Proceedings™), not detaining an alien placed in proceedings (where discretion remains despite -
mandatory detention requirements), and approving deferred action.

3 For this discussion, and much else in this memorandum, we have relied heavily upon the Principles of Federal
Prosecution, chapter 9-27.000 in the U.S. Department of Justice's Unifed States Attomeys’ Manual (Oct. 1997).
There are significant differences, of course, between the role of the U.S. Attomeys® offices in the criminal justice
system, and INS responsibilities 1o enforce the immigration laws, but the general approach to prosecutorial
discretion stated in this memorandum reflects that taken by the Principles of Federal Prosecution.
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Courts recognize that prosecutorial discretion applies in the civil, administrative arena
just as it does in criminal law. Moreover, the Supreme Court “has recognized on several
occasions over many years that an agency's decision not to prosecute or enforce, whether
through civil or criminal process, is a decision generally committed to an agency’s absolute
discretion.” Heckler v. Chaney, 470 U.S, 821, 831 (1985). Both Congress and the
Supreme Court have recently reaffirmed that the concept of prosecutorial discretion applies to
INS enforcement activities, such as whether to place an indmdual in deporlation proceedings.
INA section 242(g); Reno v, American- , 325 U.S. 471
(1999). The “discretion” in prosecutorial discrctlon means that prosecutorial dccnsuons are not
subject to judicial review or reversal, except in extremely narrow circumstances. Consequently,
it is a powerful tool that must be used responsibly.

As a law enforcement agency, the INS generally has prosecutorial discretion within its
area of law enforcement responsibility unless that discretion has been clearly limited by statute in
a way that goes beyond standard terminology. For example, a statute directing that the INS
“shall” remove removable aliens would not be construed by itself to limit prosecutorial
discretion, but the specific limitation on releasing certain criminal aliens in section 236(c)(2) of
the INA evidences a specific congressional intention to limit discretion not to detain certain
criminal aliens in removal proceedings that would otherwise exist. Personnel who are unsure
whether the INS has discretion to take a particular action should consult their supervisor and
legal counsel to the extent necessary.

It is important to recognize not only what prosecutorial discretion s, but also what it is
not. The doctrine of prosecutorial discretion applies to law enforcement decisions whether, and
to what extent, to exercise the coercive power of the Government over liberty or property, as
authorized by law in cases when individuals have violated the law. Prosecutorial discretion does
not apply to affirmative acts of approval, or grants of benefits, under a statute or other applicable
law that provides requirements for determining when the approval should be given. For
example, the INS has prosecutorial discretion not to place a removable alien in proceedings, but
it does not have prosecutorial discretion to approve a naturalization appllcation by an alien who
is incligible for that benefit under the INA.

This distinction is not always an easy, bright-line rule to apply. In many cases, INS
decisionmaking involves both a prosecutorial decision to take or not to take enforcement action,
such as placing an alien in removal proceedings, and a decision whether or not the alien is
substantively eligible for a benefit under the INA. In many cases, benefit decisions involve the
exercise of significant discretion which in some cases is not judicially reviewable, but which is

notl prosecutorial discretion.

Prosecutorial discretion can extend only up to the substantive and jurisdictional limits of
the law. It can never justify an action that is illegal under the substantive law pertaining to the
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conduct, or one that while legal in other contexts, is not within the authonty of the agency or
officer taking it. Prosecutorial discretion to take an enforcement action does not modify or waive
any legal requirements that apply to the action itself. For example, an enforcement decision to -
focus on certain types of immigration violators for arrest and removal does not mean that the INS
may arrest any person without probable cause to do so for an offense within its jurisdiction.
Service officers who are in doubt whether a particular action complies with applicable
constitutional, statutory, or case law requirements should consult with their supervisor and obtain
advice from the district or sector counsel or representative of the OfTice of General Counsel to

the extent necessary.

Finally, exercising prosecutorial discretion does not lessen the INS’ commitment to
enforce the immigration laws to the best of our ability. It is not an invitation to violate or ignore
the law. Rather, it is a means to use the resources we have in a way that best accomplishes our
mission of administering and enforcing the immigration laws of the United States,

Principles of Prosecutorial Discretion

Like all law enforcement agencies, the INS has finite resources, and it is not possible 10
investigate and prosccute all immigration violations, The INS historically has responded to this
limitation by setting priorities in order to achieve a variety of goals These goals include
protecting public safety, promoting the integrity of the legal immigration system, and deterring
violations of the immigration law.

It is an appropriate exercise of prosecutorial discretion to give priority to investigating,
charging, and prosecuting those immigration violations that will have the greatest impact on
achieving these goals. The INS has used this principle in the design and execution of its border
enforcement strategy, its refocus on criminal smuggling networks, and its concéntration on fixing
benefit-granting processes to prevent fraud. An agency’s focus on maximizing its impact under
appropriate principles, rather than devoting resources to cases that will do less to advance these
overall interests, is a crucial element in effective law enforcement management.

The Principles of Federal Prosecution goveming the conduct of U.S. Attomeys use the
concept of a “substantial Federal interest.” A U.S. Attorney may properly decline a prosecution
if “no substantial Federal interest would be served by prosecution.,” This principle provides a
useful frame of reference for the INS, although applying it presents challenges that differ from
those facing a U.S. Attomey. In particular, as immigration is an exclusively Federal
responﬂblhty. the option of an adequate aliernative remedy under state law i is not available. In
an immigraiion case, the interest at stake will’ always be Federal. Therefore, we mhust place

particular emphasis on the element of substantiality. MM&MMMJM
case, as compared to other cases and priorities? That is the overriding question, and answering it

requires examining a number of factors that may differ according to the stage of the case.
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is . Except as may be provided specuf cally in other polu:y statements
or directives, the responsibility for exercising prosecutorial discretion in this manner rests with
the District Dlrector (DD) or Chief Patrol Agent (CPA) based on his or her common sense and
sound judgment.’ The DD or CPA should obtain legal advice from the District or Sector Counsel
to the extent that such advice may be necessary and appropriate to ensure the sound and lawful
exercise of discretion, pamcularly with respect to cases pending before the Executive Office for
Immigration Review (EOIR).3 The DD’s or CPA’s authority may be dclegated to the extent
necessary and proper, except that decisions not to place a removable alien in removal
proceedings, or declsions to move to terminate a proceeding which in the opinion of the District
or Sector Counsel is legally sufficient, may not be delegated 1o an officer who is not authorized
under 8 C.F.R. § 239.1 to issue an NTA. A DD’s or CPA’s exercise of prosecutorial discretion
will not normally be reviewed by Regional or Headquarters authority. However, DDs and CPAs
remain subject to their chains of command and may be supervised as necessary in their exercise
of prosecutorial discretion.

Investigations

Priorities for deploying investigative resources are discussed in other documents, such as
the interior enforcement strategy, and will not be discussed in detail in this memorandum. These
previously identlfied priorities include identifying and removing criminal and terrorist aliens,

deterring and dismantling alien smuggling, minimizing benefit fraud and document abuse,

responding to community complaints about illegal immigration and building partnerships to
solve iocal problems, and blocking and removing employers® access to undocumented workers.
Even within these broad priority areas, however, the Service must make decisions about how
best to expend its resources.

-~ Managers should plan and design ‘operations to maximize the likelihood that serious
offenders will be identified. Supervisors should ensure that front-line investigators understand
that it is not mandatory to issue an NTA in every case where they have reason to believe that an
alien is removable, and agents should be encouraged to bring questionable cases to a supervisor’s
attention. Operational planning for investigations should include consideration of appropriate
procedures for supervisory and legal review of individual NTA issuing decisions.

3 In some cases even a substantial immigration enforcement interest in prosecullng a case could be outweighed by
other interests, such as the foreign policy of the United States. Decisions thet require weighing such other intorests
should be made at the level of responsibility within the INS or the Department of Justice that Is appropriate in light
of the circumstances and interests involved.
¢ This general reference 1o DDs and CPAs Is not intended to exclude from coverage by this memorandum other INS
personnel, such as Service Center directors, who may be cafled upon to exercise prosecutorial discretion and do not
repoﬂ to DDs or CPAs, or 10 change any INS chains of command.

3 Exercising prosecutorial discretion with respect to cases pending before EOIR involves procedures set forth at 8
CFR 239.2 and 8 CFR Part 3, such as obtaining the court’s approval of a motion to terminate proceedings.
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Careful design of enforcement operations is a key clement in the INS’ exercise of prosecutorial
discretion. Managers should consider not simply whether a particular effort is legally
supportable, but whether it best advances the INS’ goals, compared with other possible

uses of those resources. As a general matier, investigations that are specifically focused to
identify aliens who represent a high priority for removal should be favored over investigations
which, by their nature, will identify a broader variety of removable aliens. Even an operation
that is designed based on high-priority criteria, howcverg may still identify individual aliens who
warrant a favorable exercise of prosecutorial discretion.

Initiating and Pursuing Proceedings

Aliens who are subject to removal may come to the Service’s attention in a variety of
ways. For example, some aliens are identified as a resuit of INS investigations, while others are
identified when they apply for immigration benefits or seck admission at a port-of-entry. While
the context in which the INS encounters an alien may, as a practical matter, affect the Service’s
options, it does not change the underlying principle that the INS has discretion and should
exercise that discretion appropriately given the circumstances of the case.

Even when an immigration officer has reason to believe that an alien is removable and
that there is sufficient evidence to obtain.a final,order of removal, it may be appropriate to
decline to proceed with that case, This is true even when an alien is removable based on his or
her criminal history and when the alien—if served with an NTA-would be subject to mandatory
detention. The INS may exercise its discretion throughout the enforcement process. Thus, the
INS can choose whether to issue an NTA, whether to cancel an NTA prior to filing with the
immigration court or move for dismissal in immigration court (under 8 CFR 239.2), whether to
detain (for those aliens not subject to mandatory detention), whether to offer an altemnative to
removal such as voluntary departure or withdrawal of an application for admission, and whether
to stay an order of deportation.

) T L T D R S ¥y S S p e ape b Bha W TR

The decision to exercise any of these options or other alternatives in a particular case
requires an individualized detcrmination, based on the facts and the law. As a general matter, it
is better to exercise favorable discretion as early in the process as possible, once the relevant
facts have been determined, in order to conserve the Service’s resources and in recognition of the
alien’s interest in avoiding unnecessary legal proceedings. However, there is often a conflict

* For example, operations in county jails are designed to identify and remove criminal alicns, a high priority for the
Service. Nonetheless, an investigator working at a county jail and his or her supervisor shouid still consider whether
the exercise of prasecutorial discretion would be appropriate in individual cases.
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between making decisions as soon as possible, and making them based on evaluating as many
relevant, credible facts as possible. Developing an extensive factual record prior to making a
charging decision may itself consume INS resources in a way that negates any saving from
forgoing a removal proceeding.

Generally, adjudicators may have a better opportunity to develop a credible factual record
at an earlier stage than investigative or other enforcement personnel. It is simply not practicable
to require officers at the arrest stage to develop a full investigative record on the equities of each
case (particularly since the alien file may not yet be available to the charging office), and this
memorandum does not require such an analysis. Rather, what is needed is knowledge that the
INS.is not legally required to institute proceedings in every case, openness to that possibility in
appropriate cases, development of facts relevant to the factors discussed below to the extent that
it is reasonably possible to do so under the circumstances and in the timeframe that decisions
must be made, and implementation of any decision to exercise prosecutorial discretion.

There is no precise formula for identifying which cases warrant a favorable exercise of
discretion. Factors that should be taken into account in deciding whether to exercise
prosecutorial discretion include, but are not limited to, the following:

o Immigration status: Lawfui permanent residents generally warrant greater consideration.
However, other removable aliens may also warrant the favorable exercise of discretion,
depending on all the rclevant circumstances.

o L i : The longer an alien has lived in the United States,
particularly in legal status, the more this factor may be considered a positive equity.

¢ Criminal history: Officers should take into account the nature and severity of any criminal
conduct, as well as the time elapsed since the offense occurred and evidence of rehabilitation.
It is appropriate to take into account the actual sentence or fine that was imposed, as an
indicator of the seriousness attributed to the conduct by the court. Other factors relevant to
assessing criminal hnstory include the alien’s age at the time the crime was committed and
whether or not he or she is a repeat offender.

. H_umgnmng_m_s, Relevant humanitarian concerns include, but are not limited to,
family ties in the United States; medical conditions affecting the alien or the alien’s family;
the fact that an alien entered the United States at a very young age; ties to one’s home
country (e.g,, whether the alien speaks the language or has relatives in the home country);
extreme youth or advanced age; and home country conditions.

¢ Immigration history: Aliens without a past history of violating the immigration laws
(particularly violations such as reentering after removal, failing to appear at hearing, or
resisting arrest that show heightened disregard for the legal process) warrant favorable
consideration to a greater extent than those with such a history. The seriousness of any such

violations should also be taken into account.
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¢ Likelihood of ultimately removing the alien: Whether a removal proceeding would have a

reasonable likelihood of ultimately achieving its intended effect, in light of the case
circumstances such as the alien’s nationality, is a factor that should be considered.

* Likelihood of achieving enforcement goal by other means: In many cases, the alien’s
departure from the United States may be achieved more expeditiously and economically by
means other than removal, such as voluntary return, withdrawal of an application for
admission, or voluntary departure,

o Whether the alien is eligible or is likely to become eligible for other relief: Although not
determinative on its own, it is relevant to consider whether there is a legal avenue for the
alien to regularize his or her status if not removed from the United States. The fact that the
Service cannot confer complete or permanent relief, however, does not mean that discretion
should not be exercised favorably if warranted by other factors.

o Effect of action on future admissibility: The effect an action such as removal may have on
an alien can vary-for example, a time-limited as opposed to an indefinite bar to future
admissibility-and these effects may be considered.

e Current or past cooperation with law enforcement authoritjes: Current or past cooperation
with the INS or other law enforcement authorities, such as the U.S. Attorneys, the
Department of Labor, or National Labor Relations Board, among others, weighs in favor of
discretion.

o Honorable U.S. military service: Military service with an honorable discharge should be
considered as a favorable factor. See Standard Operating Procedures Part V.D.8 (Issuing an
NTA against current or former mmm—i\’
Regional Director).

¢ Community attention: Expressions of opinion, in favor of or in opposition to removal, may
be considered, particularly for relevant facts or perspectives on the case that may not have
been known to or considered by the INS. Public opinion or publicity (including media or
congressional attention) should not, however, be used to justify a decision that cannot be
supported on other grounds. Public and professional responsibility will sometimes require
the choice of an unpopular course,

e Resources available to the INS: As.in planning operations, the resources available to the INS
to take enforcement action in the case, compared with other uses of the resources to fulfill
national or regional priorities, are an appropriate factor to consider, but it should not be
determinative. For example, when prosecutorial discretion should be favorably exercised
under these factors in a particular case, that decision should prevail even if there is detention
space availabie.

Obviously, not all of the factors will be applicable to every case, and in any particular case one
factor'may deserve more weight than it might in another case. There may be other factors, not

on the list above, that are appropriate to consider. - The decislon should be based on the totality of
the circumstances, not an any one factor considered in isolation. General guidance such as this
cannot provide a “bright line" test that may easily be applied to determine the “right” answer in
every case. In many cases, minds reasonably can differ, different factors may point in different
directions, and there is no clearly “right” answer. Choosing a course of action in difficult
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cases must be an exercise of judgment by the responsible officer based on his or her experience,

good sense, and consideration of the relevant factors to the best of his or her ability.

There are factors that may not be considered. Impernissible factors include:

e An indi_"vidual's race, religion, sex, national origin, or political association, activities or
beliefs; ‘
The officer’s own personal feclings regarding the individual; or
The possible effect of the decision on the officer’s own professional or personal
circumstances,

In many cases, the procedural posture of the case, and the state of the factual record, will
affect the ability of the INS to use prosecutorial discretion. For example, since the INS cannot
admit an inadmissible allen to the United States unless a waiver is available, in many cases the
INS’ options are more limited in the admission context at a port-of-entry than in the deportation

context.

Similarly, the INS may consider the range of options and information likely to be
available at a later time, For example, an officer called upon to make a charging decision may
reasonably determine that he or she does not have a sufficient, credible factual record upon
which to base a favorable exercise of prosecutorial discretion not to put the alien in proceedings,
that the record cannot be developed in the timeframe in which the decision must be made, thata
more informed prosecutorial decision likely could be made at a later time during the course of
proceedings, and that if the alien is not served with an NTA now, it will be difficult or
impossible to do so later.

Such decisions must be made, however, with due regard for the principles of these
guidelines, and in light of the other factors discussed here. For example, if there is no relief
available to the alien in a removal proceeding and the alien is subject to mandatory detention if

! This general guidance on factors that should not be relied upon in making a decision whether to enforce the law
against an individual is not intended to prohibit their consideration to the extent they ere directly relevant 1o an
alien’s satus under the Immigration laws or cligibility for a benofit. For example, religlon and political beliefs are
often directly relevant in asylum cases and need to be assessed as part of 8 prosecutorial determination regarding the
strength of the case, but It would be improper for an INS officer to treat aliens differently based on his personal
opinion about a refigion or belief. Political activitles may be relevant to a ground of removal on national security or
terrorism grounds. An alien's nationality often directly afTects his or her eligibility for adjustment or other relief, the
likelihood that he or she can be removed, or the availability of prosecutorial options such as voluntary retum, and
may be considered to the extent thess concems are pertinent. .
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placed in proceedings, that situation suggests that the exercise of prosecutorial discretion, if
appropriate, would be more useful to the INS if done sconer rather than later. 1t would be
improper for an officer to assume that someone else at some later time will always be able to
make a more informed decision, and therefore never to consider exercising discretion.

Factors relevant to exercising prosecutorial discretion may come to the Service’s
attention in various ways. For example, aliens may make requests to the INS to exercise
prosecutorial discretion by declining to pursue removal proceedings. Alternatively, there may be
cases in which an alien asks to be put in proceedings (for example, to pursue a remedy such as
cancellation of removal that may only be available in that forum), In either case, the INS may
consider the request, but the fact that it is made should not determine the outcome, and the
prosecutorial decision should be based upon the facts and circumstances of the case. Similarly,
the fact that an alien has flot requested prosecutorial discretion should not influence the analysis
of the case. Whether, and to what extent, any request should be considered is also a matter of
discretion. Although INS officers should be open lo new facts and arguments, attempts to
exploit prosecutorial discretion as a delay tactic, as a means merely to revisit matters that have
been thoroughly considered and decided, or for other improper tactical reasons should be
rejected. There is no legal right to the exercise of prosecutorial discretion, and (as stated at the
close of this memorandumy) this memorandum creates no right or obligation enforceable at law
by any alien or any other party.

B oo amre AR TR

Process for Decisions

t le Ca

No single process of exercising discretion will fit the multiple contexts in which the need
to exercise discretion may arise. Although this guidance is designed to promote consistency in
the apphcation of the immigration laws, it is not intended to produce rigid uniformity among INS
officers in all areas of the country at the expense of the fair administration of the law. Different
offices face different conditions and have different requirements. Service managers and
Supervisors, lncludtng DDs and CPAs, and Regional, District, and Sector Counsel must develop
mechanisms appropriate to the various contexts and priorities, keeping in mind that it is better to
exercise discretion as early in process as possible once the factual record has been identified.!
particular, in cases where it is clear that no statutory relief will be available at the nnmtgratlon
hearing and where detention will be mandatory, it best conserves the Service's resources to make

a decision early.

Enforcement and benefits personnel at all levels should understand that prosecutorial
discretion exists and that it is appropriate and expected that the INS will exercise this authority in
appropriate cases. DDs, CPAs, and other supervisory officials (such as District and

' DDs, CPAs, and other INS personnel should also be open, however, to possibie reconsideration of decisions (cither
for or agalnst the exercise of discretion) based upon further development of the facts.
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Sector Counsels) should encourage their personnel to bring potentially suitable cases for the
favorable exercise of discretion to their attention for appropriate resolution. To assist in
exercising their authority, DDs and CPAs may wish to convene a group to provide advice on
difficuit cases that have been identified as potential candidates for prosecutorial discretion.

It is also appropriate for DDs and CPAs to develop a list of “triggers” to help their
personnel identify cases at an early stage that may be suitable for the exercise of prosecutorial
discretion. These cases should then be reviewed at a supervisory level where a decision can be
made as lo whether to proceed in the ordinary course of business, to develop additional facts, or
to recommend a favorable exercise of discretion. Such triggers could include the following facts
(whether proven or alleged):

Lawful permanent residents;

Aliens with a serious health condition;

Juveniles;

Elderly aliens;

Adopted children of U.S. citizens;

U.S. military veterans;

Aliens with lengthy presence in United States (i.e,, 10 years or more); or

Aliens present in the United States since childhoed, =~ =~ =
Since workloads and the type of removable aliens encountered may vary significantly

both within and between INS offices, this list of possible trigger factors for supervisory review is

intended neither to be comprehensive nor mandatory in all situations. Nor is it intended to

suggest that the presence or absence of “trigger” facts should itself determine whether

prosecutorial discretion should be exercised, as compared to review of all the relevant factors as

discussed elsewhere in these guidelines. Rather, development of trigger criteria is intended

solely as a suggested means of facilitating identification of potential cases that may be suitable

for prosccutorial review as early as possible in the process.

Docume ecisions

When a DD or CPA decides to exercise prosecutorial discretion favorably, that decision
should be clearly documented in the alien file, including the specific decision taken and its
factual and legal basis. DDs and CPAs may also document decisions based on a specific set of
facts pot to exercise prosecutorial discretion favorably, but this is not required by this guidance.

The alien should also be informed in writing of a decision to exercise prosecutorial
discretion favorably, such as not placing him or her in removal proceedings or not pursuing a
case. This normally should be done by letter to the alien and/or his or her attorney of record,
briefly stating the decision made and its consequences. It is not necessary to recite the facts of

the case or the INS’ evaluation of the facts in such letters. Although the specifics of the letter
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If, however, there is a potential benef't that is lmkcd to the actlon (for example, the avallablllty
of employment authorization for beneficiaries of deferred action), it is appropriate to identify it.

The obligation to notify an individual is limited to situations in which a specific,
identifiable decision to refrain from action is taken in a situation in which the alien normally
would expect enforcement action to proceed. For example, it is not necessary to notify aliens
that the INS has refrained from focusing investigative resources on them, but a specific decision
not to proceed with removal proceedmgs against an alien who has come into INS custody should
be communicated to the alien in writing. This guideline is not intended to replace existing
standard procedures or forms for deferred action, voluntary retumn, voluntary departure, or other
currently existing and standardized processes involving prosecutorial discretion.

. Future Impact

An issue of particular complexity is the future effect of prosecutorial discretion decisions
in later encounters with the alien. Unlike the criminal context, in which statutes of limitation and
venie requirements often preclude one U.S. Attorney's office from prosecuting an offense that
another office has declined, 1mmlgmt|on violations are continuing offenses that, as a general
principle of immigration law, continue to make an alien legally removable regardiess of
a decision not to pursue removal on a previous occasion. An alien may come to the attention of
the INS in the future through seeking admission or in other ways. An INS office should abide by
a favorable prosecutorial decision taken by another office as a matter of INS policy, absent new
facts or changed circumstances. However, if a removal proceeding is transferred from one INS
district to another, the district assuming responsibility for the case is not bound by the charging
district’s decision to proceed with an NTA, if the facts and circumstances at a later stage suggest
that'a favorable'éXercise of prosecutorial discretion fs appropriate. ™ ™

Service offices should review alien files for information on previous exercises of
prosecutorial discretion at the earliest opportunity that is practicable and reasonable and take any
such information into account. In particular, the office encountering the alien must carefully
assess to what extent the relevant facts and circumstances are the same or have changed either
procedurally or substantively (either with respect to later developments, or more detailed
knowledge of past circumstances) from the basis for the original exercise of discretion. A
decision by an INS office to take enforcement action against the subject of a previous
documented exércise of favorable prosecutorldl discretion should be memborialized with a
memorandum to the flle explaining the basis for the decision, unless the charging documents on
their face show a material difference in facts and circumstances (such as a different ground of

deportability).
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Legal Liability and Enforceability

The question of liability may arise in the implementation of this memorandum. Some
INS personnel have expressed concemns that, if they exercise prosecutorial discretion favorably,
they may become subject to suit and personal liability for the possible consequences of that
decision. We cannot promise INS ofTicers that they will never be sued. However, we can assure
our employees that Federal law shields INS employees who act in reasonable reliance upon
properly promulgated agency guidance within the agency's legal authority - such as this
memorandum-from personal legal liability for those actions.

The principles set forth in this memorandum, and internal office procedures adopted
hereto, are intended solely for the guidance of INS personnel in performing their duties. They
are not intended to, do not, and may not be relied upon to create a right or benefit, substantive or
procedural, enforceable at law by any individual or other party in removal proceedings, in
litigation with the United States, or in any other form or manner.

Training and Implementation

Training on the implementation of this memorandum for DDs, CPAs, and Regional,
District, and Sector Counsel will be conducted at the regional level. This training will include
discussion of accountability and periodic feedback on implementation issues. In addition,
following these regional sessions, separate training on prosecutorial discretion will be conducted
at the district level for other stafT, to be designated, The regions will report to the Office of Field
Operations when this training has been completed.




