
Note:  Memorandum M-10-12 was issued in accordance with the permanent injunction that the District 
Court issued on March 10, 2010.  On April 21, 2010, the United States Court of Appeals for the Second 
Circuit (in the attached order) granted the Government’s motion for stay pending appeal of the District 
Court’s decision enjoining enforcement of various ACORN-related appropriations provisions.  
Accordingly, under the Second Circuit’s stay order, the enacted restrictions on funding ACORN and 
affiliates that were contained in the various FY 2010 appropriations bills remain in force during the 
pendency of the stay. 
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Attachments 
 

 EXECUTIVE OFFICE OF THE PRESIDENT 
   OFFICE OF MANAGEMENT AND BUDGET 

  W ASHINGTON,  D.C.  20503  

 

   T H E  D I R E C T O R                                                                   March 16, 2010 

M-10-12 

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 

FROM:    Peter R. Orszag 
Director 
 

SUBJECT:  District Court ruling on appropriations provisions regarding the Association of 
Community Organizations for Reform Now (ACORN) 

 
This is to inform you that on March 10, 2010, the United States District Court for the 

Eastern District of New York issued the attached opinion, declaratory judgment, and permanent 
injunction in Association of Community Organizations for Reform Now (ACORN), et al. v. 
United States, et al., 1:09-cv-4888 (E.D.N.Y.).   

 In its opinion, the District Court concluded that the funding prohibitions regarding 
ACORN and related entities, in the FY 2010 Continuing Resolution and in several of the FY 
2010 appropriations acts, are unconstitutional “bills of attainder” under Article I, Section 9 of the 
United States Constitution.  The ACORN provisions that are covered by the District Court’s 
ruling are Section 163 of the Continuing Appropriations Resolution, 2010 (Public Law 111-68, 
Division B); Section 427 of the Department of the Interior, Environment, and Related Agencies 
Appropriations Act, 2010 (Public Law 111-88, Division A); and the following sections of the 
Consolidated Appropriations Act, 2010 (Public Law 111-117):  Division A, Section 418; 
Division B, Section 534; and Division E, Section 511; and Section 8123 of the Department of 
Defense Appropriations Act of 2010 (Public Law 111-118, Division A).  (Section 163 of the 
Continuing Resolution had previously expired, at the end of December 18, 2009.) 

The Department of Justice is filing an appeal of the District Court’s decision and seeking 
a stay pending appeal, and we will keep agencies informed of any developments.  In the 
meanwhile, in accordance with the District Court’s permanent injunction: 

• The Memorandum of October 7, 2009 regarding “Guidance on section 163 of the 
Continuing Resolution regarding the Association of Community Organizations for 
Reform Now (ACORN)” (Memorandum M-10-02), is hereby rescinded; 
 

• Federal agencies are hereby advised that the District Court has declared the above-listed 
legislative provisions unconstitutional, and has enjoined enforcement of the provisions by 
defendant agencies (Departments of Housing and Urban Development, Treasury, 
Commerce, and Defense, and the Environmental Protection Agency).     
 

• All Federal agencies should advise their contractors and grantees that the above-listed 
legislative provisions have been declared unconstitutional by the District Court for the 
Eastern District of New York.   



    

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
---~---__________________________________ x 

ASSOCIATION OF COMMUNITY 
OR,GANIZATIONS FOR REFORM NOW: 
ACORN INSTITUTE, INC.; 
and MHANY MANAGEMENT, INC., 
f/kIa NEW YORK ACORN HOUSING 
COMPANY, INC., 

Plaintiffs, 

-against-

UNITED STATES OF AMERICA: 
SHAUN DONOVAN, Secretary of the 
Department of Housing and Urban Development; 
PETER ORSZAG, Director, 
Office of Management and Budget; 
TIMOTHY GEITHNER, Secretary of the 
Department of Treasury urthe United States; 
LISA P. JACKSON, Administrator 
of the Environmental Protection Agency; 
GARY LOCKE, Secretary of Commerce; and 
ROBERT GATES, Secretary of Defense. 

Defendants. 

--------------------------------------------X 
GERSHON, United States District Judge: 

fllEO 
CLE"",S OfFICE 

u.S. ~cri, -.~ CCUFIT E.o.N.V. 

* MAR \02010 * 
BROOKLYN OFFICE 

DECLARATORY JUDGMENT 
and PERMANENT 
INJUNCTION 
09-CV -4888 (NG) 

The court having granted the plaintiffs' motion for declaratory relief and a pennanent 

injunction and having denied defendants' "cross-motion to dismiss and for summary judgment" 

in the accompanying opinion and order dated March 10, 2010, the court ,enters the follovting 

Declaratory Judgment: 

It is hereby 

DECLARED that, pursuant to Article J, Section 9, of the United States 
Constitution, the following Acts of Congress are unconstitutional: The Continuing 
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Appropriations Resolution, 2010, Public Law 1l1-68, Division B, Section 163; 
the Department of the Interior, Environment, and Related Agencies 
Appropriations Act of 2010, Public Law 1l1-88, Division A, Section 427; 
Consolidated Appropriations Act of 2010, Public Law IIl-1l7, Division A, 
Section 418; Consolidated Appropriations Act of 20 I 0, Public Law IIl-117, 
Division B, Section 534; Consolidated Appropriations Act of 2010, Public Law 
111-117, Division E, Section 511; and the Department of Defense Appropriations 
Act of 2010, Public Law III-liS, Division A, Section 8123. 

In addition, the court enters the following Permanent Injunction: 

Defendants the UNITED STATES OF AMERICA; SHAUN DONOVAN, in 
his official capacity as Secretary of the Department of Housing and Urban 
Development; PETER ORSZAG, in his official capacity as Director of the 
Office of Management and Budget; TIMOTHY GEITHNER, in his official 
capacity as Secretary of the Department of Treasury of the United States; LISA P. 
JACKSON, in her official capacity as Administrator of the Envirorunental 
Protection Agency; GARY LOCKE, in his official capacity as Secretary of 
Commerce; and ROBERT GATES, in his official capacity as Secretary of 
Defense; and all those acting in concert with them, are hereby pennanently 

ENJOINED from enforcing the Department of the Interior, Environment, and 
Related Agencies Appropriations Act of 2010, Public Law 111-88, Division A, 
Section 427; Consolidated Appropriations Act of 2010, Public Law \11-\17, 
Division A, Section 41S; Consolidated Appropriations Act of 2010, Public Law 
111-117, Division B, Section 534; Consolidated Appropriations Act of 2010, 
Public Law 111-\17, Division E, Section 511; and the Department of Defense 
Appropriations Act of 2010, Public Law 111-118, Division A, Section 8123; and 

Defendant PETER ORSZAG, in his official capacity as Director of the Office of 
Management and Budget, is hereby permanently 

(1) ENJOINED from instructing or advising federal agencies to enforce 
any of the legislative provisions declared unconstitutional by this 
court; 

(2) ENJOINED to officially rescind the October 7, 2009 OMB 
memorandum entitled "Memorandum for the Heads of Executive 
Departments and Agencies" providing "[g]uidance on [S]ection 163 of 
the Continuing Resolution regarding the Association of Community 
Organizations for Refonn Now (ACORN)" ("the OMB 
Memorandum"); 

(3) ENJOINED (a) to advise all federal agencies to whom he or his 
agents sent the OMB Memorandum that the legislative provisions 
which are the subject of this injunction have been declared 
unconstitutional; and (b) to instruct all federal agencies that they 
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should advise their contractors or grantees that those legislative 
provisions have been declared unconstitutional by this court. 

Dated: March 10, 2010 
Brooklyn, New York 
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SO ORDERED. 

NINA GERSHON 
United States District Judge 
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