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Foreword

This is Volume II of Principles of Federal Appropriations Law, third
edition. As we explained in the Foreword to the third edition of Volume I,
publication of this volume continues our process of revising and updating
the second edition of the “Red Book” and reissuing it in what will ultimately
be a 3-volume looseleaf set with cumulative annual updates. This volume
and all other volumes of Principles, including the annual updates, are
available on GAO’s Web site (www.gao.gov) under “Legal Products.” The
annual updates are only available online. The online updated versions
contain hyperlinks to the GAO material cited. Check the GAO Web site for
other interesting information, for example, materials from our annual
Appropriations Law Forum.

Our objective in Principles is to present a basic reference work covering
those areas of law in which the Comptroller General issues decisions, using
text discussion with specific legal authorities to illustrate the principles
discussed, their application, and exceptions. As we noted in our first
volume, Principles should be used as a general guide and starting point,
not as a substitute for original legal research. We measure our success in
this endeavor by Principles’ day-to-day utility to its federal and nonfederal
audience. In this regard, we appreciate the many comments and
suggestions we have received to date, and hope that our publication will
continue to serve as a useful reference.

Glteritt Arbrn

Anthony H. Gamboa
General Counsel

February 2006
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Chapter 6

Availability of Appropriations: Amount

A. Introduction

The two preceding chapters have discussed the purposes for which
appropriated funds may be used and the time limits within which they may
be obligated and expended. This chapter will discuss the third major
concept of the “legal availability” of appropriations—restrictions relating to
amount. It is not enough to know what you can spend appropriated funds
for and when you can spend them. You also must know how much you
have available for a particular object.

In this respect, the legal restrictions on government expenditures are
different from those governing your spending as a private individual. For
example, as an individual, you can buy a house and finance it with a
mortgage that may run for 25 or 30 years. Since you do not have enough
money to cover your full legal obligation under the mortgage, you sign the
mortgage papers on the assumption that you will continue to have an
income adequate to cover the mortgage. If your income diminishes
substantially or, heaven forbid, disappears, and you are unable to make the
payments, you lose the house. A government agency cannot operate this
way. The main reason why is the Antideficiency Act, discussed in section C
of this chapter.

Under the Constitution, Congress makes the laws and provides the money
to implement them; the executive branch carries out the laws with the
money Congress provides. Under this system, Congress has the “final
word” as to how much money can be spent by a given agency or on a given
program. Congress may give the executive branch considerable discretion
concerning how to implement the laws and hence how to obligate and
expend funds appropriated, but it is ultimately up to Congress to determine
how much the executive branch can spend. In applying these concepts to
the day-to-day operations of the federal government, it should be readily
apparent that restrictions on purpose, time, and amount are very closely
related. Again, the Antideficiency Act is one of the primary “enforcement
devices.” Its importance is underscored by the fact that it is the only one of
the fiscal statutes to include both civil and criminal penalties for violation.

To ensure that the Antideficiency Act’s prohibition against overobligating
or overspending an appropriation remains meaningful, agencies must be
restricted to the appropriations Congress provides. The rule prohibiting
the unauthorized “augmentation” of appropriations, covered in section E of
this chapter, is thus a crucial complement to the Antideficiency Act.
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B. Types of

Appropriation
Language

While Congress retains, as it must, ultimate control over how much an
agency can spend, it does not attempt to control the disposition of every
dollar. We began our general discussion of administrative discretion in
Chapter 3 by quoting Justice Holmes’ statement that “some play must be
allowed to the joints if the machine is to work.” This is fully applicable to
the expenditure of appropriated funds. An agency’s discretion under a
lump-sum appropriation is discussed in section F of this chapter.

Congress has been making appropriations since the beginning of the
Republic. In earlier times when the federal government was much smaller
and federal programs were (or at least seemed) much simpler, very specific
line-item appropriations were more common.? In recent decades, however,
as the federal budget has grown in both size and complexity, a lump-sum
approach has become a virtual necessity.” For example, an appropriation
act for an establishment the size of the Defense Department structured
solely on a line-item basis would rival the telephone directory in bulk.

Over the course of this time, certain forms of appropriation language have
become standard. This section will point out the more commonly used
language with respect to amount.

1.

Lump-Sum
Appropriations

A lump-sum appropriation is one that is made to cover a number of
specific programs, projects, or items. (The number may be as small as
two.) In contrast, a line-item appropriation is available only for the
specific object described.

! Tyson & Brother United Theater Ticket Offices v. Banton, 273 U.S. 418 (1927) (Holmes, J.,
dissenting).

2 For fiscal year 1905, for example, Congress appropriated to the Department of Justice a
specific line item of $3,000 for stationery. Legislative, Executive and Judicial Appropriations
Act, 1905, ch. 716, 33 Stat. 85, 134 (Mar. 18, 1904). For fiscal year 2005, Congress
appropriated to the Department of Justice a lump-sum appropriation of $124,100,000 for
administrative expenses. Departments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, 2005, Pub. L. No. 108-447, div. B, title I, 118 Stat. 2809,
2853 (Dec. 8, 2004).

3 As aresult of appropriation account consolidation over the years, 200 accounts now cover

90 percent of all federal expenditures. Allen Schick, The Federal Budget: Politics, Policy,
and Process, 229 (2000).
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Lump-sum appropriations come in many forms. Many smaller agencies
receive only a single appropriation, usually termed “Salaries and Expenses”
or “Operating Expenses.” All of the agency’s operations must be funded
from this single appropriation. Cabinet-level departments and larger
agencies receive several appropriations, often based on broad object
categories such as “operations and maintenance” or “research and
development.” For purposes of this discussion, a lump-sum appropriation
is simply one that is available for more than one specific object.

The amount of a lump-sum appropriation is not derived through
guesswork. It is the result of a lengthy budget and appropriation process.
The agency first submits its appropriation request to Congress through the
Office of Management and Budget, supported by detailed budget
justifications. Congress then reviews the request and enacts an
appropriation which may be more, less, or the same as the amount
requested. Variations from the amount requested are usually explained in
the appropriation act’s legislative history, most often in committee reports.*

All of this leads logically to a question which can be phrased in various
ways: How much flexibility does an agency have in spending a lump-sum
appropriation? Is it legally bound by its original budget estimate or by
expressions of intent in legislative history? How is the agency’s legitimate
need for administrative flexibility balanced against the constitutional role
of the Congress as controller of the public purse?

The answer to these questions is one of the most important principles of
appropriations law. The rule, simply stated, is this: Restrictions on a lump-
sum appropriation contained in the agency’s budget request or in legislative
history are not legally binding on the department or agency unless they are
carried into (specified in) the appropriation act itself, or unless some other
statute restricts the agency’s spending flexibility. This is an application of
the fundamental principle of statutory construction that legislative history
is not law and carries no legal significance unless “anchored in the text of

* See Chapter 1, section D. See also GAO, A Glossary of Terms Used in the Federal Budget
Process, GAO-05-734SP (Washington, D.C.: September 2005), Appendixes I and II, for an
overview of the budget and appropriations process.
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the statute.” Shannon v. United States, 512 U.S. 573, 583 (1994).> Of
course, the agency cannot exceed the total amount of the lump-sum
appropriation, and its spending must not violate other applicable
statutoryrestrictions.® The rule applies equally whether the legislative
history is mere acquiescence in the agency’s budget request or an
affirmative expression of intent.

The rule recognizes the agency’s need for flexibility to meet changing or
unforeseen circumstances, yet preserves congressional control in several
ways. First, the rule merely says that the restrictions are not legally
binding. The practical wisdom of making the expenditure is an entirely
separate question. An agency that disregards the wishes of its oversight or
appropriations committees will most likely be called upon to answer for its
digressions before those committees next year. An agency that fails to
“keep faith” with the Congress may find its next appropriation reduced or
limited by line-item restrictions. As Professor Schick put it:

“What gives the appropriations reports special force is not
their legal status but the fact that the next appropriations
cycle is always less than one year away. An agency that
willfully violates report language risks retribution the next
time it asks for money. It may find this year’s report
language relocated to the next appropriations act, thereby
giving it even less leeway than it had before. Or it may find
the next time that the appropriations committees’ guidance
is more detailed and onerous or that its appropriation has
been cut.””

That Congress is fully aware of these dynamics is evidenced by the
following statement from a 1973 House Appropriations Committee report:

% See Chapter 2, section D.6 for a general discussion of the uses and limits of legislative
history.

% For example, agencies and their employees are, of course, legally bound by
apportionments and subdivisions of lump-sum appropriations. See 31 U.S.C. §§ 1517-1519.
See also sections C.4 and C.5 of this chapter for a discussion of these requirements.

" Allen Schick, The Federal Budget: Politics, Policy, and Process, 238 (2000). See also
John C. Roberts, Are Congressional Committees Constitutional?: Radical Textualism,
Separation of Powers, and the Enactment Process, 52 Case Western Reserve L. Rev. 489,
563-64 (2001).
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“In a strictly legal sense, the Department of Defense could
utilize the funds appropriated for whatever programs were
included under the individual appropriation accounts, but
the relationship with the Congress demands that the
detailed justifications which are presented in support of
budget requests be followed. To do otherwise would cause
Congress to lose confidence in the requests made and
probably result in reduced appropriations or line item
appropriation bills.”®

Justice Souter made the same point, writing for the Court in Lincoln v.
Vigil, 508 U.S. 182 (1993):

“Congress may always circumscribe agency discretion to
allocate resources by putting restrictions in the operative
statutes (though not, as we have seen, just in the legislative
history). And, of course, we hardly need to note that an
agency'’s decision to ignore congressional expectations may
expose it to grave political consequences.”

Id. at 193 (citations omitted).

Second, restrictions on an agency’s spending flexibility exist through the
operation of other laws. For example, a “Salaries and Expenses”
appropriation may be a large lump sum, but much of it is in fact
nondiscretionary because the salaries and benefits (e.g., health insurance
and retirement contributions) of agency employees constitute mandatory
expenditures once fixed in accordance with the parameters established by
law.’ Third, reprogramming arrangements with the various committees
provide another safeguard against abuse."

Finally, Congress always holds the ultimate trump card. It has the power to
make any restriction legally binding simply by including it in the

8 Report of the House Committee on Appropriations on the 1974 Defense Department
appropriation bill, H.R. Rep. No. 93-662, at 16 (1973).

® Louis Fisher, Presidential Spending Power, 72 (1975).

10See Chapter 2, section B.3.b for an overview of reprogramming concepts and practices,
and Schick, supra, at 247-250.
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appropriation act."! Thus, the treatment of lump-sum appropriations may
be regarded as yet another example of the efforts of our legal and political
systems to balance the conflicting objectives of executive flexibility and
congressional control.'?

Two common examples of devices Congress uses when it wants to restrict
an agency'’s spending flexibility are line-item appropriations and earmarks.
Congress uses other tools as well. The following are just two examples
taken from the Consolidated Appropriations Resolution, 2003, Pub. L.

No. 108-7, 117 Stat. 11 (Feb. 20, 2003), the omnibus appropriation act for
fiscal year 2003. The first is an example of a notice requirement:

“[Flunds made available under this heading [Salaries and
Expenses, Department of Housing and Urban Development]
shall only be allocated in the manner specified in the report
accompanying this Act unless the Committees on
Appropriations . . . are notified of any changes in an
operating plan or reprogramming. . .”

117 Stat. 499. The second is a proviso that incorporates by reference
instructions found in a conference report:

“Provided, That notwithstanding any other provision of law,
the Office of Economic Adjustment . . . is authorized to
make grants using funds made available under the heading
‘Operation and Maintenance, Defense-Wide’ in accordance

! This assumes, of course, that Congress is acting within its constitutional authority. See
Chapter 1, section B for a general discussion of Congress’s constitutional authority to
appropriate and the limits on that authority. Legal Services Corp. v. Velasquez, 531 U.S. 533
(2001), provides an example of restrictive appropriation language that was declared
unconstitutional.

12 The effort has not always been free from controversy. One senator, concerned with what
he felt was excessive flexibility in a 1935 appropriation, tried to make his point by
suggesting the following:

“Section 1. Congress hereby appropriates $4,880,000,000
to the President of the United States to use as he pleases.

“Section 2. Anybody who does not like it is fined $1,000.”

79 Cong. Rec. 2014 (1935) (remarks of Sen. Arthur Vandenberg), quoted in Fisher, supra,
at 62-63.
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a.

Effect of Budget Estimates

with the guidance provided in the Joint Explanatory
Statement of the Committee of Conference for the
Conference Report to accompany H.R. 5010 . . . and these
projects shall hereafter be considered to be authorized by
law.”

117 Stat. 533.

The 1983 appropriation act for the Department of Housing and Urban
Development contained a restriction incorporating by reference budget
estimates that the Administration had provided:

“Where appropriations in titles I and II of this Act are
expendable for travel expenses and no specific limitation
has been placed thereon, the expenditures for such travel
expenses may not exceed the amounts set forth therefor in
the budget estimates submitted for the

appropriations . .. .”"?

A provision prohibiting the use of a construction appropriation to start any
new project for which an estimate was not included in the President’s
budget submission is discussed in 34 Comp. Gen. 278 (1954).

Also, the availability of a lump-sum appropriation may be restricted by
provisions appearing in statutes other than appropriation acts, such as
authorization acts.!* For example, if an agency receives a line-item
authorization and a lump-sum appropriation pursuant to the authorization,
the line-item restrictions and earmarks in the authorization act will apply
just as if they appeared in the appropriation act itself. The topic is
discussed in more detail in Chapter 2, section C.

Perhaps the easiest case is the effect of the agency’s own budget estimate.
The rule here was stated in 17 Comp. Gen. 147, 150 (1937) as follows:

13 Pub. L. No. 97-272, § 401, 96 Stat. 1160, 1178 (Sept. 30, 1982).
4 A recent example is section 1004(d) of the Bob Stump National Defense Authorization Act

for Fiscal Year 2003, Pub. L. No. 107-314, 116 Stat. 2458, 2629-30 (Dec. 2, 2002), which
imposes conditions on the Department’s spending for financial system improvements.
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“The amounts of individual items in the estimates presented
to the Congress on the basis of which a lump-sum
appropriation is enacted are not binding on administrative
officers unless carried into the appropriation act itself.”

See also Thompson v. Cherokee Nation of Oklahoma, 334 F.3d 1075,
1085-86 (Fed. Cir. 2003), aff’d sub nom., 543 U.S. ___ , 125 S. Ct. 1172
(2005); B-63539, June 6, 1947; B-55277, Jan. 23, 1946; B-356335, July, 17, 1943;
B-48120-0.M., Oct. 21, 1948. This is essentially the same rule as applied to
allocations of amounts in congressional committee reports and other
specifications in the legislative history concerning the use of lump-sum
appropriations, which, as discussed later in this section, likewise have no
legally binding effect unless tied to the appropriation language itself.

It follows that the lack of a specific budget request will not preclude an
expenditure from a lump-sum appropriation which is otherwise legally
available for the item in question. E.g., B-278968, May 28, 1998; 72 Comp.
Gen. 317, 319 (1993); 71 Comp. Gen. 411, 413 (1992).* To illustrate, the
Administrative Office of the U.S. Courts asked for a supplemental
appropriation of $11,000 in 1962 for necessary salaries and expenses of the
Judicial Conference in revising and improving the federal rules of practice
and procedure. The House of Representatives did not allow the increase
but the Senate included the full amount. The bill went to conference but
the conference was delayed and the agency needed the money. The
Administrative Office then asked whether it could take the $11,000 out of
its regular 1962 appropriation even though it had not specifically included
this item in its 1962 budget request. Citing 17 Comp. Gen. 147, and noting
that the study of the federal rules was a continuing statutory function of the
Judicial Conference, the Comptroller General concluded as follows:

“[IJn the absence of a specific limitation or prohibition in the
appropriation under consideration as to the amount which
may be expended for revising and improving the Federal
Rules of practice and procedure, you would not be legally
bound by your budget estimates or absence thereof.

“If the Congress desires to restrict the availability of a
particular appropriation to the several items and amounts

15 On the other hand, inclusion of a budget estimate for a particular purpose can strengthen
the case that the appropriation is available for that purpose. See B-285066.2, Aug. 9, 2000.
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b.

Restrictions in Legislative
History

thereof submitted in the budget estimates, such control may
be effected by limiting such items in the appropriation act
itself. Or, by a general provision of law, the availability of
appropriations could be limited to the items and the
amounts contained in the budget estimates. In the absence
of such limitations an agency’s lump-sum appropriation is
legally available to carry out the functions of the agency.”

B-149163, June 27, 1962. See also 20 Comp. Gen. 631 (1941); B-198234,
Mar. 25, 1981; B-69238, Sept. 23, 1948. The same principle would apply
where the budget request was for an amount less than the amount
appropriated, or for zero. 2 Comp. Gen. 517 (1923); B-126975, Feb. 12, 1958.

Often issues are raised when there are changes to or restrictions on a lump-
sum appropriation imposed during the legislative process but not in the
legislation itself. The “leading case” in this area is 55 Comp. Gen. 307
(1975), the so-called “LTV case.” The Department of the Navy had selected
the McDonnell Douglas Corporation to develop a new fighter aircraft. LTV
Aerospace Corporation protested the selection, arguing that the aircraft
McDonnell Douglas proposed violated the 1975 Defense Department
Appropriation Act. The appropriation in question was a lump-sum
appropriation of slightly over $3 billion under the heading “Research,
Development, Test, and Evaluation, Navy.” This appropriation covered a
large number of projects, including the fighter aircraft in question. The
conference report on the appropriation act had stated that $20 million was
being provided for a Navy combat fighter, but that “[a]daptation of the
selected Air Force Air Combat Fighter to be capable of carrier operations is
the prerequisite for use of the funds provided.” The Navy conceded that
the McDonnell Douglas aircraft was not a derivative of the Air Force fighter
and that its selection was not in accord with the instructions in the
conference report. The issue, therefore, was whether the conference
report was legally binding on the Navy. In other words, did the Navy act
illegally by not choosing to follow the conference report?

The ensuing decision is GAO’s most comprehensive statement on the legal
availability of lump-sum appropriations. Pertinent excerpts are set forth
below:

“[Clongress has recognized that in most instances it is
desirable to maintain executive flexibility to shift around
funds within a particular lump-sum appropriation account
so that agencies can make necessary adjustments for
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‘unforeseen developments, changing requirements, . . . and
legislation enacted subsequent to appropriations.” [Citation
omitted.] This is not to say that Congress does not expect
that funds will be spent in accordance with budget
estimates or in accordance with restrictions detailed in
Committee reports. However, in order to preserve spending
flexibility, it may choose not to impose these particular
restrictions as a matter of law, but rather to leave it to the
agencies to ‘keep faith’ with the Congress. . ..

“On the other hand, when Congress does not intend to
permit agency flexibility, but intends to impose a legally
binding restriction on an agency’s use of funds, it does so by
means of explicit statutory language. . . .

“Accordingly, it is our view that when Congress merely
appropriates lump-sum amounts without statutorily
restricting what can be done with those funds, a clear
inference arises that it does not intend to impose legally
binding restrictions, and indicia in committee reports and
other legislative history as to how the funds should or are
expected to be spent do not establish any legal requirements
on Federal agencies. . . .

“We further point out that Congress itself has often
recognized the reprogramming flexibility of executive
agencies, and we think it is at least implicit in such
[recognition] that Congress is well aware that agencies are
not legally bound to follow what is expressed in Committee
reports when those expressions are not explicitly carried
over into the statutory language. . . .

“We think it follows from the above discussion that, as a
general proposition, there is a distinction to be made
between utilizing legislative history for the purpose of
illuminating the intent underlying language used in a statute
and resorting to that history for the purpose of writing into
the law that which is not there. . . .

“As observed above, this does not mean agencies are free to
ignore clearly expressed legislative history applicable to the

Page 6-13 GAO-06-382SP Appropriations Law—Vol. II



Chapter 6
Availability of Appropriations: Amount

use of appropriated funds. They ignore such expressions of
intent at the peril of strained relations with the Congress.
The Executive branch . . . has a practical duty to abide by
such expressions. This duty, however, must be understood
to fall short of a statutory requirement giving rise to a legal
infraction where there is a failure to carry out that duty.”

55 Comp. Gen. at 318, 319, 321, 325. Accordingly, GAO concluded that
Navy’s award did not violate the appropriation act and the contract
therefore was not illegal.

The same volume of the Decisions of the Comptroller General contains
another often-cited case, 55 Comp. Gen. 812 (1976), the Newport News
case. This case also involved the Navy. This time, Navy wanted to exercise
a contract option for construction of a nuclear powered guided missile
frigate, designated DLGN 41. The contractor, Newport News Shipbuilding
and Dry Dock Company, argued that exercising the contract option would
violate the Antideficiency Act by obligating more money than Navy had in
its appropriation.

The appropriation in question, the “Naval Vessels” appropriation, provided
a lump sum for vessels, much of which was earmarked, including an
earmark for DLGN: “For Naval vessels: for the Navy, $3,156,400,000, of
which sum $244,300,000 shall be used only for the DLGN nuclear powered
guided missile frigate program; ...” The committee reports on the
appropriation act and the related authorization act indicated that, out of
the $244 million appropriated, $152 million was for construction of the
DLGN 41 and the remaining $92 million was for long lead time activity on
the DLGN 42. Clearly, if the $152 million specified in the committee reports
for the DLGN 41 was legally binding, obligations resulting from exercise of
the contract option would exceed the available appropriation.

The Comptroller General applied the “LTV principle” and held that the
$152 million was not a legally binding limit on obligations for the DLGN 41.
As a matter of law, the entire $244 million was legally available for the
DLGN 41 because the appropriation act did not include any restriction.
Therefore, in evaluating potential violations of the Antideficiency Act, the
relevant appropriation amount is the total amount of the lump-sum
appropriation minus sums already obligated, not the lower figure derived
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from the legislative history.'® As the decision recognized, Congress could
have imposed a legally binding limit by the very simple device of
appropriating a specific amount only for the DLGN 41, appropriating a
specific amount only for the DLGN 42, or by incorporating the committee
reports in the appropriation language.

This decision illustrates another important point: The terms “lump-sum”
and “line-item” are relative concepts. The $244 million appropriation in the
Newport News case could be viewed as a line-item appropriation in relation
to the broader “Shipbuilding and Conversion” category, but it was also a
lump-sum appropriation in relation to the two specific vessels included.
This factual distinction does not affect the applicable legal principle. As
the decision explained:

“Contractor urges that LTV is inapplicable here since LTV
involved a lump-sum appropriation whereas the DLGN
appropriation is a more specific ‘line item’ appropriation.
While we recognize the factual distinction drawn by
Contractor, we nevertheless believe that the principles set
forth in LTV are equally applicable and controlling here. . . .
[[Jmplicit in our holding in LTV and in the other authorities
cited is the view that dollar amounts in appropriation acts
are to be interpreted differently from statutory words in
general. This view, in our opinion, pertains whether the
dollar amount is a lump-sum appropriation available for a
large number of items, as in LTV, or, as here, a more specific
appropriation available for only two items.”

55 Comp. Gen. at 821-22.

A precursor of LTV and Newport News provides another interesting
illustration. In 1974, controversy and funding uncertainties surrounded the
Navy'’s “Project Sanguine,” a communications system for sending command
and control messages to submerged submarines from a single transmitting
location in the United States. The Navy had requested $16.6 million for
Project Sanguine for Fiscal Year 1974. The House deleted the request; the
Senate restored it; the conference committee compromised and approved

16 Of course, all this meant was that there would be no Antideficiency Act violation at the
time the option was exercised. The decision recognized that subsequent actions could still
produce a violation. 55 Comp. Gen. at 826.
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$8.3 million. The Sanguine funds were included in a $2.6 billion lump-sum
Research and Development appropriation. Navy spent more than

$11 million for Project Sanguine in Fiscal Year 1974. The question was
whether Navy violated the Antideficiency Act by spending more than the
$8.3 million provided in the conference report. GAO found that it did not,
because the conference committee’s action was not specified in the
appropriation act and was therefore not legally binding. Significantly, the
appropriation act did include a proviso prohibiting use of the funds for “full
scale development” of Project Sanguine (not involved in the $11 million
expenditure), illustrating that Congress knows perfectly well how to
impose a legally binding restriction when it desires to do so. GAO, Legality
of the Navy’s Expenditures for Project Sanguine During Fiscal Year
1974, LCD-75-315 (Washington, D.C.: Jan. 20, 1975). See also
B-168482-0.M., Aug. 15, 1974.

Similarly, the Department of Health, Education, and Welfare received a
$12 billion lump-sum appropriation for public assistance in 1975.
Committee reports indicated that $9.2 million of this amount was being
provided for research and development activities of the Social and
Rehabilitation Service. Since this earmarking of the $9.2 million was not
carried into the appropriation act itself, it did not constitute a statutory
limit on the amount available for the program. B-164031.3, Apr. 16, 1975.

GAO has applied the rule of the LTV and Newport News decisions in a
number of additional cases and reports, several of which involve variations
on the basic theme.!” One variation involves something of a reverse LTV
theme when agencies attempt to invoke legislative history to supply a legal
basis for their action that is absent from the relevant statutory language. In
B-278121, Nov. 7, 1997, the Library of Congress took the position that
appropriation language earmarking $9,619,000 for a particular purpose, to
remain available until expended, did not require the entire amount to be
used exclusively for that purpose. Rather, the Library maintained, the
figure constituted merely a “cap” or upper limit on the amount available for

17 See B-285725, Sept. 29, 2000; B-278968, May 28, 1998; B-278121, Nov. 7, 1997; B-277241,
Oct. 21, 1997; B-271845, Aug. 23, 1996; 71 Comp. Gen. 411, 413 (1992); 64 Comp. Gen. 359
(1985); 59 Comp. Gen. 228 (1980);B-258000, Aug. 31, 1994; B-248284, Sept. 1, 1992;
B-247853.2, July 20, 1992; B-231711, Mar. 28, 1989; B-222853, Sept. 29, 1987; B-204449,
Now. 18, 1981; B-204270, Oct. 13, 1981; B-202992, May 15, 1981; B-157356, Aug. 17, 1978;
B-159993, Sept. 1, 1977; B-163922, Oct. 3, 1975; GAO, Internal Controls: Funding of
International Defense Research and Development Projects, GAO/NSIAD-91-27
(Washington, D.C.: Oct. 30, 1990).
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the stated purpose. The Library pointed to the way in which the
conference committee described the figures relative to this appropriation
as implicitly supporting its position. GAO rejected the Library’s
interpretation of the statutory language and, in particular, its reliance on
implications from the legislative history:

“Because the language of the law is clear, we have no basis
to resort to assumptions or inferences drawn from inexplicit
statements contained in the conference report. When the
Congress appropriates lump-sum amounts without
statutorily restricting what can be done with these funds, a
clear inference arises that it does not intend to impose
legally binding restrictions, and indicia in committee reports
and other legislative history as to how the funds should or
are expected to be spent do not establish any legal
requirements on federal agencies. 55 Comp. Gen. 307, 319
(1975). Implicit within this holding is the more basic
proposition that an existing statutory provision cannot be
superseded or repealed by statements, explanations,
recommendations, or tables contained in committee reports
or in other legislative history. Id. In other words, if
explanations or other comments in committee reports do
not create any legally binding restrictions on an agency’s
discretionary authority to spend a lump-sum
appropriation as it chooses, such comments certainly
cannot supersede an existing statutory provision that
establishes a legally binding amount that the agency may
dispose of as an available appropriation.”

B-278121, at 2 (emphasis supplied).

Similarly, the Comptroller General flatly rejected the notion that otherwise
illegal agency actions could be ratified and thereby validated when the
agency notified congressional committees of the actions and the
committees expressed no objection. See B-285725, Sept. 29, 2000;
B-248284, Sept. 1, 1992. The decision in B-285725 observed:

“[N]Jothing we reviewed clearly communicates to the
Congress that the District [of Columbia] was requesting that
Congress ratify or otherwise validate an unauthorized
disbursement made by the District in excess of an available
appropriation let alone that the Congress enact legislation
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that expressly or impliedly authorizes the otherwise
unauthorized action. While legislative history may be useful
to clarify an ambiguity in legislative language, one may not
refer to the legislative history to write into the law that
which is not there. 55 Comp. Gen. 307, 325 (1975). The
District would have us write into the language of the law
something that is not even mentioned in the relevant
committee reports.”

The treatment of lump-sum appropriations as described above has been
considered by the courts as well as GAO, and they reached the same
result.’® The United States Court of Appeals for the District of Columbia
Circuit noted that lump-sum appropriations have a “well understood
meaning” and stated the rule as follows:

“A lump-sum appropriation leaves it to the recipient agency
(as a matter of law, at least) to distribute the funds among
some or all of the permissible objects as it sees fit.”

International Union v. Donovan, 746 F.2d 855, 861 (D.C. Cir. 1984), cert.
denied, 474 U.S. 825 (1985). The court in that case refused to impose a
“reasonable distribution” requirement on the exercise of the agency’s
discretion, and found that discretion unreviewable. Id. at 862—63. See also
McCarey v. McNamara, 390 F.2d 601 (3" Cir. 1968); Blackhawk Heating &
Plumbing Co. v. United States, 622 F.2d 5639, 547 n.6 (Ct. Cl. 1980).

One court, at odds with the weight of authority, concluded that an agency
was required by 31 U.S.C. § 1301(a) (purpose statute) to spend money in
accordance with an earmark appearing only in legislative history. Blue
Ocean Preservation Society v. Watkins, 767 F. Supp. 1518 (D. Haw. 1991).

The Supreme Court’s 1993 decision in Lincoln v. Vigil, 508 U.S. 182, put to
rest any lingering uncertainty that might have existed on this point. Writing
for a unanimous Court, Justice Souter quoted the rule stated in the LTV

18 The Justice Department’s Office of Legal Counsel also reached the same conclusion. See,
e.g., Memorandum for the General Counsel, United States Marshals Service, USMS
Obligation to Take Steps To Avoid Anticipated Appropriations Deficiency, OLC Opinion,
May 11, 1999; 16 Op. Off. Legal Counsel 77 (1992); 4B Op. Off. Legal Counsel 702 (1980);

4B Op. Off. Legal Counsel 674 (1980).
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decision and described it as “a fundamental principle of appropriations
law.” Id. at 192. Specifically, the Court held that reprogrammings under
Iump-sum appropriations fall within the Administrative Procedure Act’s
exemption for actions “committed to agency discretion” (5 U.S.C.

§ 701(a)(2)) and, therefore, are not subject to judicial review. The Court
said that the Administrative Procedure Act “makes clear that ‘review is not
to be had’ in these rare circumstances where the relevant statute ‘is drawn
so that a court would have no meaningful standard against which to judge
the agency’s exercise of discretion.” Lincoln, 508 U.S. at 191.

Lincoln concerned a decision by the Indian Health Service to discontinue a
health program that had exclusively assisted Indian children in the
southwestern United States and to channel the funds into a nationwide
program for similar purposes. While the program had been funded for
some years under a lump-sum appropriation, it was never mentioned in the
language of the appropriation acts. The Court stated in this regard:

“The allocation of funds from a lump-sum appropriation
is. .. traditionally regarded as committed to agency
discretion. After all, the very point of a lump-sum
appropriation is to give an agency the capacity to adapt to
changing circumstances and meet its statutory
responsibilities in what it sees as the most effective or
desirable way.

“[Aln agency’s allocation of funds from a lump-sum
appropriation requires a complicated balancing of a number
of factors which are peculiarly within its expertise: whether
its resources are best spent on one program or another;
whether it is likely to succeed in fulfilling its statutory
mandate; whether a particular program best fits the
agency'’s overall policies; and, indeed, whether the agency
has enough resources to fund a program at all. . . . [T]he
agency is far better equipped than the courts to deal with
the many variables involved in the proper ordering of its
priorities. Of course, an agency is not free simply to
disregard statutory responsibilities: Congress may always
circumscribe agency discretion to allocate resources by
putting restrictions in the operative statutes (though not, as
we have seen, just in the legislative history). And, of course,
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we hardly need to note that an agency’s decision to ignore
congressional expectations may expose it to grave political
consequences. But as long as the agency allocates funds
from a lump-sum appropriation to meet permissible
statutory objectives, [6 U.S.C.] § 701(a)(2) gives the courts
no leave to intrude.”

508 U.S. at 192-93 (citations and internal quotations omitted).

The Court noted that while the agency had repeatedly informed Congress
about the program in question, “as we have explained, these
representations do not translate through the medium of legislative history
into legally binding obligations.” Id. at 194. Subsequent judicial decisions
have, of course, followed this approach. FE.g., State of California v. United
States, 104 F.3d 1086, 1093-94 (9™ Cir.), cert. denied, 522 U.S. 806 (1997);
State of New Jersey v. United States, 91 F.3d 463, 47071 (3" Cir. 1996);
Vizenor v. Babbitt, 927 F. Supp. 1193 (D. Minn. 1996); Allred v. United
States, 33 Fed. Cl. 349 (1995). But see Ramah Navagjo School Board, Inc. v.
Babbitt, 87 F.3d 1338 (D.C. Cir. 1996)."

While Lincoln, LTV, and related decisions clearly affirm that agencies have
very broad legal discretion when allocating funds under lump-sum
appropriations, an important caveat must be noted: Such discretion
obviously does not extend to allowing an agency to avoid contractual or
other legal obligations imposed upon it. In other words, the agency cannot
reprogram funds otherwise available for payments under a contract and
then claim (at least successfully) that its hands are tied from making the
contract payments. The Supreme Court’s recent decision in Cherokee
Nation of Oklahoma v. Leavitt, 543 U.S. 631, 125 S. Ct. 1172 (2005),
illustrates this point.

9 In Ramah, Congress had capped the amount appropriated for contract support cost
payments under the Indian Self-Determination and Education Assistance Act, as amended,
25 U.S.C. §§ 450-450n, at less than the total amount all recipients would have received if
paid their full allocations under the Act. The court rejected the government’s argument (and
the lower court’s conclusion) that Lincoln precluded judicial review of the method the
agency devised to distribute the reduced allocations. Distinguishing Lincoln, the court held
that the Act provided sufficient law to apply in order to determine the legality of the
agency’s distribution method. Indeed, the court further held that the agency’s distribution
method violated the Act. The Ramah decision is discussed further in Chapter 2, section C.2,
and Chapter 3, section C.5.

Page 6-20 GAO-06-382SP Appropriations Law—Vol. II



Chapter 6
Availability of Appropriations: Amount

Cherokee Nation of Oklahoma v. Leavitt addressed the Indian Health
Service’s obligation to pay contract support costs under the Indian Self-
Determination and Education Assistance Act, as amended, 25 U.S.C.

§§ 450-450n.2° The Act requires the Secretary of Health and Human
Services,?! at the request of Indian tribes, to enter into self-determination
contracts whereby the tribes agree to administer programs and provide
services that would otherwise be the responsibility of the federal
government. See generally 25 U.S.C. § 450f. The federal government
makes contract payments of not less than the amounts the government
would have incurred in administering the programs directly, including,
among other things, certain administrative contract support costs. Id.

§ 450j-1(a). With respect to contract funding, 25 U.S.C. § 450j-1(b) includes
the following proviso:

“Notwithstanding any other provision in this subchapter, the
provision of funds under this subchapter is subject to the
availability of appropriations and the Secretary is not
required to reduce funding for programs, projects, or
activities serving a tribe to make funds available to another
tribe or tribal organization under this subchapter.”

The Cherokee Nation litigation grew out of the government’s refusal to pay
the full support cost amounts claimed by the tribes under their contracts
for certain fiscal years. The government maintained that appropriations for
those fiscal years were insufficient to fund the full amounts. The Court
disagreed. The Court noted that the self-determination contracts were no
less legally binding than ordinary procurement contracts. Cherokee Nation
of Oklahoma v. Leavitt, 125 S. Ct. at 1178-79. The contracts for the fiscal
years in question were funded from lump-sum appropriations to the Indian
Health Service that, the Court pointed out, far exceeded the total payments

2 In Cherokee Nation of Oklahoma v. Leavitt, the Court disposed of three decisions from
different appellate courts: Thompson v. Cherokee Nation of Oklahoma, 334 F.3d 1075 (Fed.
Cir. 2003), which the Court affirmed, as well as Cherokee Nation of Oklahoma v. Thompson,
311 F.3d 1054 (10™ Cir. 2002), and Shoshone-Bannock Tribes of the Fort Hall Reservation v.
Thompson, 279 F.3d 660 (9" Cir. 2002), both of which the Court reversed. Ramah Navajo
School Board, Inc. v. Babbitt, 87 F.3d 1338 (D.C. Cir. 1996), discussed previously, is another
decision on this subject.

21 The Act also applies to the Secretary of the Interior and programs administered by that
department. However, the Cherokee Nation of Oklahoma v. Leavitt case concerned self-
determination contracts for the provision of services by the Department of Health and
Human Services’ Indian Health Service.
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due under the contracts and contained no restrictions on the amounts of
such payments. Id. at 1177. The Court then recited two basic propositions
asserted by the tribes that, it noted, the government had conceded.

The first was the “fundamental principle of appropriations law” recognized
in Lincoln that when Congress appropriates lump-sum amounts
unaccompanied by restrictions, a clear inference arises that it does not
intend to impose legally binding restrictions and committee reports and
other legislative history do not establish legally binding requirements.
Cherokee Nation of Oklahoma v. Leawitt, 125 S. Ct. at 1177. The second
was that—

“as long as Congress has appropriated sufficient legally
unrestricted funds to pay the contracts at issue, the
Government normally cannot back out of a promise to pay
on grounds of ‘insufficient appropriations,’ even if the
contract uses language such as ‘subject to the availability of
appropriations,” and even if an agency’s total lump-sum
appropriation is insufficient to pay all the contracts the
agency has made.”

Id. In support of this proposition, the Court cited Ferris v. United States,
27 Ct. Cl. 542 (1892), and Blackhawk Heating & Plumbing Co. v. United
States, 622 F.2d 539 (Ct. Cl. 1980). To the same effect, the Court quoted the
following statement from the government’s brief on the law applicable to
ordinary procurement contracts:

“[I]f the amount of an unrestricted appropriation is
sufficient to fund the contract, the contractor is entitled to
payment even if the agency has allocated the funds to
another purpose or assumes other obligations that exhaust
the funds.”

Cherokee Nation of Oklahoma v. Leavitt, 125 S. Ct. at 1179-80 (emphasis
supplied).

The Court rejected the government’s contentions that the provisos in

25 U.S.C. § 450j-1(b), quoted previously, precluded full payment under the
contracts. The Court observed that the first proviso making funding
“subject to the availability of appropriations” is frequently used language
that simply makes clear that contracts cannot become binding in advance
of appropriations or otherwise without regard to the availability of
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appropriations. Cherokee Nation of Oklahoma v. Leavitt, 125 S. Ct.

at 1180-81. “Since Congress appropriated adequate funds here,” said the
Court, the first proviso, “if interpreted as ordinarily understood, would not
help the Government.” Id. at 1181. The Court concluded that the second
proviso, stating that the government need not reduce funding benefiting
other tribes in order to fund self-determination contracts was likewise
unavailing to the government:

“The Government argues that these other funds, though
legally unrestricted (as far as the appropriations statutes’
language is concerned) were nonetheless unavailable to pay
‘contract support costs’ because the Government had to use
those funds to satisfy a critically important need, namely, to
pay the costs of ‘inherent federal functions,” such as the cost
of running the Indian Health Service’s central Washington
office. This argument cannot help the Government,
however, for it amounts to no more than a claim that the
agency has allocated the funds to another purpose, albeit
potentially a very important purpose. If an important
alternative need for funds cannot rescue the Government
from the binding effect of its promises where ordinary
procurement contracts are at issue, it cannot rescue the
Government here, for we can find nothing special in the
statute’s language or in the contracts.

“We recognize that agencies may sometimes find that they
must spend unrestricted appropriated funds to satisfy needs
they believe more important than fulfilling a contractual
obligation. But the law normally expects the Government to
avoid such situations, for example, by refraining from
making less essential contractual commitments; or by
asking Congress in advance to protect funds needed for
more essential purposes with statutory earmarks; or by
seeking added funding from Congress; or, if necessary, by
using unrestricted funds for the more essential purpose
while leaving the contractor free to pursue appropriate legal
remedies arising because the Government broke its
contractual promise. The Government, without denying
that this is so as a general matter of procurement law, says
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C.

“Zero Funding” Under a
Lump-Sum Appropriation

nothing to convince us that a different legal rule should
apply here.”

Id. at 1180 (citations omitted; emphasis supplied).*

Finally, the Court declined to construe an appropriation act provision
enacted in a subsequent fiscal year as creating a statutory cap on funding
for the years covered by the litigation. This later-enacted provision stated
in part:

“Notwithstanding any other provision of law . . . amounts
appropriated to or earmarked in committee reports for the
Indian Health Service . . . [for] payments to tribes . . . for
contract support costs . . . are the total amounts available
for fiscal years 1994 through 1998 for such purposes.”

The Court acknowledged that it was reasonable to interpret the language as
restricting payments for the prior years. However, it opted not to do so
since such an interpretation would treat the language as retroactively
repudiating a binding government contract and thereby raising
constitutional concerns. Cherokee Nation of Oklahoma v. Leavitt,

125 S. Ct. at 1182. The Court also rejected the government’s contention that
the language simply clarified that the prior ambiguous appropriation
language was not unrestricted, concluding that there was nothing
ambiguous about the prior language. Id. Rather, the Court treated the
later-enacted language as affecting only unobligated carryover balances
from the prior year appropriations.

Does discretion under a lump-sum appropriation extend so far as to permit
an agency to “zero fund” a particular program? Although there are few
cases, the answer would appear, for the most part, to be yes, as long as the
program is not mandatory and the agency uses the funds for other
authorized purposes to avoid impoundment complications. E.g., B-209680,

2 The logical conclusion from the Court’s finding that the Indian Self-Determination Act
contracts are no different from ordinary procurement contracts is that the Indian Health
Service, at the time it entered into the contracts, should have recorded an obligation against
its appropriations for the full amount of the support costs to which the Tribes were entitled.

2 Section 314 of the Omnibus Consolidated and Emergency Supplemental Appropriations
Act, 1999, Pub. L. No. 105-277, 112 Stat. 2681, 2681-288 (Oct. 21, 1998).
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Feb. 24, 1983 (agency could properly decide not to fund a program where
committee reports on appropriation stated that no funds were being
provided for that program, although agency would have been equally free
to fund the program under the lump-sum appropriation); B-167656, June 18,
1971 (agency has discretion to discontinue a function funded under a lump-
sum appropriation to cope with a shortfall in appropriations); 4B Op. Off.
Legal Counsel 701, 704 n.7 (1980) (same point).

The more difficult question is whether the answer is the same where there
is no shortfall problem and where it is clear that Congress wants the
program funded. In International Union v. Donovan, 746 F.2d 855, 861
(D.C. Cir. 1984), cert. denied, 474 U.S. 825 (1985), discussed previously, the
court upheld an agency’s decision to allocate no funds to a program
otherwise authorized for funding under a lump-sum appropriation.
Although there was in that case a “congressional realization, if not a
congressional intent, that nothing would be expended” for the program in
question, 746 F.2d at 859, it seems implicit from the court’s discussion of
applicable law that the answer would have been the same if legislative
history had “directed” that the program be funded. The same result would
seem to follow from 55 Comp. Gen. 812 (1976), discussed above, holding
that the entire unobligated balance of a lump-sum appropriation should be
considered available for one of the objects included in the appropriation, at
least for purposes of assessing potential violations of the Antideficiency
Act.

In B-114833, July 21, 1978, the Department of Agriculture wanted to use its
1978 lump-sum Resource Conservation and Development appropriation to
fund existing projects rather than starting any new ones, even though the
appropriations committee reports indicated that the funds were for certain
new projects. Since the language referring to new projects was stated in
committee reports but not in the statute itself, the Department’s proposed
course of action was legally permissible.

In a very early, 1922 decision, 1 Comp. Gen. 623 (1922), GAO seemed to
suggest that there are constraints on an agency’s discretion. The
appropriation in question provided for “rent of offices of the recorder of
deeds, including services of cleaners as necessary, not to exceed 30 cents
per hour, . . . $6,000.” The Comptroller General held that the entire
$6,000 could not be spent for rent. The decision stated:

“[Slince [the appropriation act] provides that the amount
appropriated shall cover both rent and cleaning services, it
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must be held that the entire amount can not be used for rent
alone.

“ .. The law leaves to the discretion of the commissioners
the question as to what portion of the amount appropriated
shall be paid for rent and what portion shall be paid for
services of cleaners, but it does not vest in the
commissioners the discretion to determine that the entire
amount shall be paid for rent and that the cleaning services
shall be left unprovided for, or be provided for from other
funds.”

Id. at 624. As a practical matter it would not have been possible to rent
office space and totally eliminate cleaning services, and the use of any
other appropriation would have been clearly improper. A factor which
apparently influenced the decision was that the “regular office force” was
somehow being coerced to do the cleaning, and these were employees paid
from a separate appropriation. Id.

2.

Line-Item
Appropriations and
Earmarks

Congress may wish to specifically designate, or “earmark,” part of a more
general lump-sum appropriation for a particular object, as either a
maximum, a minimum, or both.

An earmark refers to the portion of a lump-sum appropriation designated
for a particular purpose.?* The term earmark often is used interchangeably
with the term “line item.” In appropriations language, however, a line item
is an appropriation that is dedicated for a specific purpose, rather than an
amount within a lump-sum appropriation.® The following example of
earmarking language in a lump-sum appropriation can be found in the
Consolidated Appropriations Act of 2004:

% See GAO, A Glossary of Terms Used in the Federal Budget Process, GAO-05-734SP
(Washington, D.C.: September 2005), at 46-47.

% See Glossary, at 64.
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“For necessary administrative expenses of the domestic
nutrition assistance programs funded under this Act,
$138,304,000, of which $5,000,000 shall be available only for
simplifying procedures, reducing overhead costs, ... and
prosecution of fraud and other violations of law . . .”*

In this example, the $5 million is an earmark.

Often, cases interpreting earmarks turn on congressional intent. See, e.g.,
B-285794, Dec. 5, 2000 (use of statutory interpretation to determine
whether the Community Development Block Grant (CDBG) heading
requiring competition for assistance “under this heading” applied to an
earmark within the CDBG lump-sum appropriation).

For simplicity of illustration, let us assume that we have a lump-sum
appropriation of $1 million for “general construction” and a particular
object within that appropriation is “renovation of office space.” If the
appropriation specifies “not to exceed” $100,000 for renovation of office
space or “not more than” $100,000 for renovation of office space, then
$100,000 is the maximum available for renovation of office space.

64 Comp. Gen. 263 (1985).2" A specifically earmarked maximum may not
be supplemented with funds from the general appropriation.

Statutory authority to transfer funds between appropriations may permit
the augmentation of a “not to exceed” earmark in some cases. In 12 Comp.
Gen. 168 (1932), it was held that general transfer authority could be used to
increase maximum earmarks for personal services, subject to the
percentage limitations specified in the transfer statute because, in this
case, the transfer authority was remedial legislation designed to mitigate
the impact of reduced appropriations. The decision pointed out that if the
personal services earmark had been a separate line-item appropriation, the
transfer authority would clearly apply. Id. at 170. Somewhat similarly, in
36 Comp. Gen. 607 (1957), funds transferred to an operating appropriation
from a civil defense appropriation could be used to exceed an
administrative expense limitation in the operating appropriation. Congress

% Pub. L. No. 108-199, div. A, title IV, 118 Stat. 3, 27 (Jan. 23, 2004).

2T A “not to exceed” earmark was held not to constitute a maximum in 19 Comp. Gen. 61
(1939), where the earmarking language was inconsistent with other language in the general
appropriation. This holding was based on an interpretation of the statute as a whole. See
section D of Chapter 2 for additional information on statutory interpretation.
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had imposed new civil defense functions but had neglected to adjust the
administrative expenses limitation. However, in 33 Comp. Gen. 214 (1953),
the Comptroller General held that general transfer authority could not be
used to exceed a maximum earmark on an emergency assistance program
where it was clear that Congress, aware of the emergency, intended that
the program be funded only from the earmark. See also 18 Comp. Gen. 211
(1938). As in many cases, these decisions turned on congressional intent.

Under a “not to exceed” earmark, the agency is not required to spend the
entire amount on the object specified. See, e.g., Brown v. Ruckelshaus,
364 F. Supp. 258, 266 (C.D. Cal. 1973) (“the phrase ‘not to exceed’ connotes
limitation, not disbursement”). If, in our hypothetical, the entire $100,000 is
not used for renovation of office space, unobligated balances may—within
the time limits for obligation—be applied to other unrestricted objects of
the appropriation. B-290659, July 24, 2002; 31 Comp. Gen. 578, 579 (1952);
15 Comp. Dec. 660 (1909); B-4568, June 27, 1939.

If later in the fiscal year a supplemental appropriation is made for
“renovation of office space,” the funds provided in the supplemental may
not be used to increase the $100,000 maximum for general construction
unless the supplemental appropriation act so specifies. See section D of
this chapter for a further discussion of supplemental appropriations.

An earmark that authorizes an agency to use a lump-sum appropriation for
“not more than” a certain dollar amount has the same effect as a “not to
exceed” earmark. For example, when the Department of State received a
lump-sum appropriation for “International Organizations and Programs”
authorizing it to make “not more than” $34 million of that lump sum
available for the United Nations Population Fund (UNFPA), the
Comptroller General concluded:

“[W]hile the appropriation limits the State Department’s use
of the lump-sum appropriation for ‘International
Organizations and Programs’ for UNFPA to no more than
$34 million, it does not require by law that any amounts be
used for UNFPA.”
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B-290659, July 24, 2002. In this case, the State Department could use the
funds for UNFPA only after the Department ensured that UNFPA practices
satisfied three statutory conditions, one of which was that UNFPA would
not fund abortions. Pub. L. No. 107-115, § 576, 115 Stat. 2118, 2168 (Jan. 10,
2002). The Department had delayed obligating funds for UNFPA pending
an analysis of a report of a team reviewing UNFPA's involvement in Chinese
family planning practices, including the funding of abortions.*

Words like “not more than” or “not to exceed” are not the only ways to
establish a maximum limitation. If the appropriation includes a specific
amount for a particular object (such as “for renovation of office space,
$100,000™), then the appropriation establishes a maximum that may not be
exceeded. 36 Comp. Gen. 526 (1957); 19 Comp. Gen. 892 (1940); 16 Comp.
Gen. 282 (1936).

Another device Congress has used to designate earmarks as maximum
limitations is the following general provision:

“Whenever in this Act, an amount is specified within an
appropriation for particular purposes or objects of
expenditure, such amount, unless otherwise specified, shall
be considered as the maximum amount that may be
expended for said purpose or object rather than an amount
set apart exclusively therefor.” (Emphasis added.)*

By virtue of the “unless otherwise specified” clause, the provision does not
apply to amounts within an appropriation which have their own specific
earmarking “words of limitation,” such as “exclusively.” 31 Comp. Gen. 578
(1952).

If a lump-sum appropriation includes several particular objects and
provides further that the appropriation “is to be accounted for as one fund”
or “shall constitute one fund,” then the individual amounts are not
limitations, the only limitation being that the total amount of the lump-sum

28 While the Comptroller General concluded that the Department did not have to use funds
for UNFPA, he cautioned that whenever an agency withholds fiscal year funds from
obligation, it must release the funds with sufficient time remaining in the fiscal year to
obligate them before the end of the fiscal year. B-290659, July 24, 2002.

® District of Columbia Appropriations Act, 2005, Pub. L. No. 108-335, § 301, 118 Stat. 1322,
1399 (Oct. 18, 2004).
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appropriation cannot be exceeded. However, individual items within that
lump-sum appropriation that include the “not to exceed” language will still
constitute maximum limitations. 22 Comp. Dec. 461 (1916); 3 Comp.

Dec. 604 (1897); A-79741, Aug. 7, 1936. The “one fund” language is generally
used when Congress authorizes an agency to transfer unexpended balances
of prior appropriations to a current appropriation. For example, the
Energy and Water Development Appropriations Act for 2002 states that—

“The unexpended balances of prior appropriations provided
for activities in the Act may be transferred to appropriation
accounts for such activities established pursuant to the title.
Balances so transferred may be merged with funds in the
applicable established accounts and thereafter may be
accounted for as one fund for the same period as originally
enacted.”

If Congress wishes to specify a minimum for the particular object but not a
maximum, the appropriation act may provide “General construction,

$1 million, of which not less than $100,000 shall be available for renovation
of office space.” B-137353, Dec. 3, 1959. See also 64 Comp. Gen. 388 (1985);
B-131935, Mar. 17, 1986. If the phrase “not less than” is used, in contrast
with the “not to exceed” language, portions of the $100,000 not obligated
for renovation of office space may not be applied to the other objects of the
appropriation. 64 Comp. Gen. at 394-95; B-128943, Sept. 27, 1956.

Another phrase Congress often uses to earmark a portion of a lump-sum
appropriation is “shall be available.” There are variations. For example,
our hypothetical $1 million “renovation of office space” appropriation may
provide that, out of the $1 million, $100,000 “shall be available” or “shall be
available only” or “shall be available exclusively” for renovation of office
space. Still another variation is “$1 million, including $100,000 for
renovation of office space.”

If the “shall be available” phrase is combined with the maximum or
minimum language noted above (“not to exceed,” “not less than,” etc.), then
the above rules apply and the phrase “shall be available” adds little. See,
e.g., B-137353, Dec. 3, 1959. However, if the earmarking phrase “shall be

3 pub. L. No. 107-66, § 305, 115 Stat. 486, 509 (Nov. 12, 2001).
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available” is used without the “not to exceed” or “not less than” modifiers,
the rules are not quite as firm.

Cases interpreting the “shall be available” and “shall be available only”
earmarks are somewhat less than consistent. The earlier decisions
proclaimed “shall be available” to constitute a maximum but not a
minimum (B-5526, Sept. 14, 1939), although it could be a minimum if
Congress clearly expressed that intent (B-128943, Sept. 27, 1956). Later
cases held the earmark to constitute both a maximum and a minimum
which could neither be augmented nor diverted to other objects within the
appropriation. B-137353, Dec. 3, 1959; B-137353-0.M., Oct. 14, 1958.
Another early decision held summarily that “shall be available only” results
in a maximum which cannot be augmented. 18 Comp. Gen. 1013 (1939).
Later decisions, however, have expressed the view that the effect of “shall
be available only”—whether it is a maximum or a minimum—depends on
the underlying congressional intent. 53 Comp. Gen. 695 (1974); B-142190,
Mar. 23, 1960. Applying this test, the earmark in 53 Comp. Gen. 695 was
found to be a maximum; similar language had been found a minimum in
B-142190, which could be exceeded.

If the phrase “shall be available” may be said to contain an element of
ambiguity, addition of the word “only” does not produce a plain meaning.
The Claims Court, reviewing an authorization earmark for a Navy project
known as RACER, commented:

“[I]t is not apparent from the language of the authorization
($45 million ‘is available only for”) that Congress necessarily
mandated the Navy to spend all $45 million on the RACER
system. Rather, Congress may have merely intended to
preclude the Navy from spending that $45 million on any
other activities, 7.e., the money would be forfeited if not
spent on the RACER system.”

Solar Turbines, Inc. v. United States, 23 Cl. Ct. 142, 158 (1991).

Use of the word “exclusively” is somewhat more precise. The earmark
“shall be available exclusively” is both a maximum which cannot be
augmented from the general appropriation, and a minimum which cannot
be diverted to other objects within the appropriation. B-102971, Aug. 24,
1951. Once again, however, clearly expressed congressional intent can
produce a different result. B-113272-O.M., May 21, 1953; B-111392-O.M.,
Oct. 17, 1952 (earmark held to be a minimum only in both cases).
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Similarly, the term “including” has been held to establish both a maximum
and a minimum. A-99732) Jan. 13, 1939. As such, it cannot be augmented
from a more general appropriation (19 Comp. Gen. 892 (1940)), nor can it
be diverted to other uses within the appropriation (67 Comp. Gen. 401
(1988)).

To sum up, the most effective way to establish a maximum (but not
minimum) earmark is by the words “not to exceed” or “not more than.”
The words “not less than” most effectively establish a minimum (but not
maximum). These are all phrases with well-settled plain meanings. The
“shall be available” family of earmarking language presumptively “fences
in” the earmarked sum (both maximum and minimum), but is more subject
to variation based upon underlying congressional intent.

Our discussion thus far has centered on the use of earmarking language to
prescribe the amount available for a particular object. Earmarking
language also may be used to vary the period of availability for obligation.

An earmarked amount within a lump-sum appropriation that is available
without fiscal year limitation is neither a maximum nor a minimum if the
funds have not been designated for a specific purpose. The earmark
addresses only the time availability of the earmarked amount. For
example, in the Legislative Branch Appropriations Act for 2004, the
Salaries, Officers and Employees appropriations lump-sum account
contained the following language:

“For compensation and expenses of officers and employees,
as authorized by law, $156,896,000, including: . . . for salaries
and expenses of the Office of the Chief Administrative
Officer, $111,141,000, of which $8,400,000 shall remain
available until expended . . .”*!

In this instance, the earmark extended the time period availability of
$8,400,000 of the $111,141,000 appropriated for salaries and expenses but
did not prescribe the amount available for a particular object.

In a 1997 decision, GAO determined that an earmark extending the time
period also constituted a minimum for the purpose for which it was

51 Pub. L. No. 108-83, 117 Stat. 1007, 1015 (Sept. 30, 2003).

Page 6-32 GAO-06-382SP Appropriations Law—Vol. II


http://www.gao.gov/cgi-bin/redbook?AN=A-99732%20Jan.%2013%201939
http://www.gao.gov/cgi-bin/redbook?CG=19%20Comp.%20Gen.%20892%20(1940)
http://www.gao.gov/cgi-bin/redbook?CG=67%20Comp.%20Gen.%20401%20(1988)
http://www.gao.gov/cgi-bin/redbook?CG=67%20Comp.%20Gen.%20401%20(1988)

Chapter 6
Availability of Appropriations: Amount

earmarked. B-278121, Nov. 7, 1997 (nondecision letter). The Library of
Congress Salaries and Expenses lump-sum appropriation stated as follows:

“For necessary expenses of the Library of Congress not
otherwise provided for . . . $227,016,000 . . . Provided
further, That of the total amount appropriated, $9,619,000 is
to remain available until expended for acquisition of books,
periodicals, newspapers, and all other materials including
subscriptions for bibliographic services for the Library . . .”*

GAO determined that the Library of Congress was required to make the
entire $9,619,000 available for acquisition of books and materials, even if
this required reducing other expenditures within the lump-sum
appropriation.®

Finally, earmarking language may be found in authorization acts as well as
appropriation acts. The same meanings apply. Several of the cases cited
above involve authorization acts. See, e.g., 64 Comp. Gen. 388 (1985);
B-131935, Mar. 17, 1986.

2 pub. L. No. 105-55, 111 Stat. 1177, 1191-92 (Oct. 7, 1997).

3 But see B-231711, Mar. 28, 1989 (appropriation provision earmarked portion of lump sum
to remain available for an additional fiscal year for a specific purpose, but was neither
maximum nor minimum limitation on amount available for particular object). While
B-231711 was not explicitly overruled by B-278121, Nov. 7, 1997, it has little precedential
value.
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C. The Antideficiency
Act

1. Introduction and
Overview

The Antideficiency Act is one of the major laws in the statutory scheme by
which Congress exercises its constitutional control of the public purse. It
has been termed “the cornerstone of Congressional efforts to bind the
Executive branch of government to the limits on expenditure of
appropriated funds.”*

As with the series of funding statutes as a whole, the Antideficiency Act did
not hatch fully developed but evolved over a period of time in response to
various abuses. As we noted in Chapter 1, as late as the post-Civil War
period, it was not uncommon for agencies to incur obligations in excess, or
in advance, of appropriations. Perhaps most egregious of all, some
agencies would spend their entire appropriations during the first few
months of the fiscal year, continue to incur obligations, and then return to
Congress for appropriations to fund these “coercive deficiencies.”” These
were obligations to others who had fulfilled their part of the bargain with
the United States and who now had at least a moral—and in some cases
also a legal—right to be paid. Congress felt it had no choice but to fulfill
these commitments, but the frequency of deficiency appropriations played
havoc with the United States budget.

The congressional response to abuses of this nature was the Antideficiency
Act. Its history is summarized in the following paragraphs:*®

“Control in the execution of the Government’s budgetary
and financial programs is based on the provisions of section
3679 of the Revised Statutes, as amended . . ., commonly
referred to as the Antideficiency Act. Asthe name. ..

* Hopkins & Nutt, The Anti-Deficiency Act (Revised Statutes 3679) and Funding Federal
Contracts: An Analysis, 80 Mil. L. Rev. 51, 56 (1978).

% Hopkins & Nutt, at 57-58; Louis Fisher, Presidential Spending Power, 232 (1975).
% Senate Committee on Government Operations, Financial Management in the Federal

Government, S. Doc. No. 87-11, at 4546 (1961). In the Senate document, the Antideficiency
Act is cited as “section 3679 of the Revised Statutes,” a designation that is now obsolete.
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implies, one of the principal purposes of the legislation was
to provide effective control over the use of appropriations
so as to prevent the incurring of obligations at a rate which
will lead to deficiency (or supplemental) appropriations and
to fix responsibility on those officials of Government who
incur deficiencies or obligate appropriations without proper
authorization or at an excessive rate.

“The original section 3679 . . . was derived from legislation
enacted in 1870 [16 Stat. 251] and was designed solely to
prevent expenditures in excess of amounts appropriated. In
1905 [33 Stat. 1257] and 1906 [34 Stat. 48], section 3679 . ..
was amended to provide specific prohibitions regarding the
obligation of appropriations and required that certain types
of appropriations be so apportioned over a fiscal year as to
‘prevent expenditures in one portion of the year which may
necessitate deficiency or additional appropriations to
complete the service of the fiscal year for which said
appropriations are made.” Under the amended section, the
authority to make, waive, or modify apportionments was
vested in the head of the department or agency concerned.
By Executive Order 6166 of June 10, 1933, this authority was
transferred to the Director of the [Office of Management
and Budget]. . ..

“During and following World War II, with the expansion of
Government functions and the increase in size and
complexities of budgetary and operational problems,
situations arose highlighting the need for more effective
control and conservation of funds. In order to effectively
cope with these conditions it was necessary to seek
legislation clarifying certain technical aspects of

section 3679 of the Revised Statutes, and strengthening the
apportionment procedures, particularly as regards to
agency control systems. Section 1211 of the General
Appropriation Act, 1951 [64 Stat. 765], amended

section 3679 . . . to provide a basis for more effective control
and economical use of appropriations. Following a
recommendation of the second Hoover Commission that
agency allotment systems should be simplified, Congress
passed legislation in 1956 [70 Stat. 783] further amending
section 3679 to provide that each agency work toward the
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objective of financing each operating unit, at the highest
practical level, from not more than one administrative
subdivision for each appropriation or fund affecting such
unit. In 1957 [71 Stat. 440] section 3679 was further
amended, adding a prohibition against the requesting of
apportionments or reapportionments which indicate the
necessity for a deficiency or supplemental estimate except
on the determination of the agency head that such action is
within the exceptions expressly set out in the law. The
revised Antideficiency Act serves as the primary foundation
for the Government’s administrative control of funds
systems.”

In its current form, the law prohibits:

e Making or authorizing an expenditure from, or creating or authorizing
an obligation under, any appropriation or fund in excess of the amount
available in the appropriation or fund unless authorized by law.

31 U.S.C. § 1341(a)(1)(A).

¢ Involving the government in any contract or other obligation for the
payment of money for any purpose in advance of appropriations made
for such purpose, unless the contract or obligation is authorized by law.
31 U.S.C. § 1341(a)(1)(B).

¢ Accepting voluntary services for the United States, or employing
personal services in excess of that authorized by law, except in cases of
emergency involving the safety of human life or the protection of
property. 31 U.S.C. § 1342.
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e Making obligations or expenditures in excess of an apportionment or
reapportionment, or in excess of the amount permitted by agency
regulations. 31 U.S.C. § 1517(a).”

Subsequent sections of this chapter will explore these concepts in detail.
However, the fiscal principles inherent in the Antideficiency Act are really
quite simple. Government officials may not make payments or commit the
United States to make payments at some future time for goods or services
unless there is enough money in the “bank” to cover the cost in full. The
“bank,” of course, is the available appropriation.

The combined effect of the Antideficiency Act, in conjunction with the
other funding statutes discussed throughout this publication, was
summarized in a 1962 decision. The summary has been quoted in
numerous later Antideficiency Act cases and bears repeating here:

“These statutes evidence a plain intent on the part of the
Congress to prohibit executive officers, unless otherwise
authorized by law, from making contracts involving the
Government in obligations for expenditures or liabilities
beyond those contemplated and authorized for the period of
availability of and within the amount of the appropriation
under which they are made; to keep all the departments of
the Government, in the matter of incurring obligations for
expenditures, within the limits and purposes of
appropriations annually provided for conducting their
lawful functions, and to prohibit any officer or employee of
the Government from involving the Government in any
contract or other obligation for the payment of money for
any purpose, in advance of appropriations made for such

37 See S. Doc. No. 87-11, at 48; B-131361, Apr. 12, 1957. Further discussion of the
Antideficiency Act from varying perspectives will be found in the following sources:

James A. Harley, Multiyear Contracts: Pitfalls and Quandaries, 27 Public Contract L.J. 555
(1998); Col. James W. McBride, Avoiding Antideficiency Act Violations on Fixed Price
Incentive Contracts (The Hunt for Red Ink), June Army Lawyer (1994); Fenster & Volz, The
Antideficiency Act: Constitutional Control Gone Astray, 11 Public Contract L.J. 155 (1979);
Rollee H. Efros, Statutory Restrictions on Funding of Government Contracts, 10 Public
Contract L.J. 254 (1978); Hopkins & Nutt, The Anti-Deficiency Act (Revised Statutes 3679)
and Funding Federal Contracts: An Analysis, 80 Mil. L. Rev. 51 (1978); William J. Spriggs,
The Anti-Deficiency Act Comes to Life in U.S. Government Contracting, 10 National
Contract Management Journal 33 (1976-77); Col. John R. Frazier, Use of Annual Funds with
Conditional, Option, or Indefinite Delivery Contracts, 8 A.F. JAG L. Rev. 50 (1966).
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purpose; and to restrict the use of annual appropriations to
expenditures required for the service of the particular fiscal
year for which they are made.”

42 Comp. Gen. 272, 275 (1962).

To the extent it is possible to summarize appropriations law in a single
paragraph, this is it. Viewed in the aggregate, the Antideficiency Act and
related funding statutes “[restrict] in every possible way the expenditures
and expenses and liabilities of the government, so far as executive offices
are concerned, to the specific appropriations for each fiscal year.” Wilder’s
Case, 16 Ct. Cl 528, 543 (1880).

2. Obligation/Expenditure The key provision of the Antideficiency Actis 31 U.S.C. § 1341(a)(1):*

in Excess or Advance of

Appropriations “(a)(1) An officer or employee of the United States
Government or of the District of Columbia government may
not—

“(A) make or authorize an expenditure or obligation
exceeding an amount available in an appropriation
or fund for the expenditure or obligation; or

“(B) involve either government in a contract or
obligation for the payment of money before an
appropriation is made unless authorized by law.”

Not only is section 1341(a)(1) the key provision of the Act, it was originally
the only provision, the others being added to ensure enforcement of the
basic prohibitions of section 1341.

The law is not limited to the executive branch, but applies to any “officer or
employee of the United States Government” and thus extends to all
branches. Examples of legislative branch applications are B-303964, Feb. 3,

3 Prior to the 1982 recodification of title 31 of the United States Code, the Antideficiency
Act consisted of nine lettered subsections of what was then 31 U.S.C. § 665. The
recodification scattered the law among several new sections. To better show the
relationship of the material, our organization in this chapter retains the sequence of the
former subsections.
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2005 (Capitol Police use of the Legislative Branch Emergency Response
Fund); B-303961, Dec. 6, 2004 (Architect of the Capitol); B-107279, Jan. 9,
1952 (Office of Legislative Counsel, House of Representatives); B-78217,
July 21, 1948 (appropriations to Senate for expenses of Office of Vice
President); 27 Op. Att’y Gen. 584 (1909) (Government Printing Office).
Within the judicial branch, it applies to the Administrative Office of the
United States Courts. E.g., 50 Comp. Gen. 589 (1971). However, whether a
federal judge is an officer or employee for purposes of 31 U.S.C.

§ 1341(a)(1) appears to remain an open question, at least in some contexts.
See Armster v. United States District Court, 792 F.2d 1423, 1427 n.7

(9™ Cir. 1986) (the Seventh Amendment of the Constitution prohibits
suspension of civil jury trials for lack of funds, whether or not a judge is
considered an employee or officer under the Antideficiency Act). The
Antideficiency Act also applies to officers of the District of Columbia
Courts. B-284566, Apr. 3, 2000.

Some government corporations are also classified as agencies of the United
States Government, and to the extent they operate with funds which are
regarded as appropriated funds, they too are subject to 31 U.S.C.

§ 1341(a)(1). E.g., B-223857, Feb. 27, 1987 (Commodity Credit
Corporation); B-135075-O.M.; Feb. 14, 1975 (Inter-American Foundation).
It follows that section 1341(a)(1) does not apply to a government
corporation that is not an agency of the United States Government. FE.g.,
B-175155-O.M., July 26, 1976 (Amtrak). These principles are, of course,
subject to variation if and to the extent provided in the relevant organic
legislation.

There are two distinct prohibitions in section 1341(a)(1). Unless otherwise
authorized by law, no officer or employee of the United States may

(1) make any expenditure or incur an obligation in excess of available
appropriations, or (2) make an expenditure or incur an obligation in
advance of appropriations.

The distinction between obligating in excess of an appropriation and
obligating in advance of an appropriation is clear in the majority of cases,
but can occasionally become blurred. For example, an agency which tries
to meet a current shortfall by “borrowing” from (7.e., obligating against) the
unenacted appropriation for the next fiscal year is clearly obligating in
advance of an appropriation. E.g., B-236667, Jan. 26, 1990. However, it is
also obligating in excess of the currently available appropriation. Since
both are equally illegal, determining precisely which subsection of

31 U.S.C. § 1341(a) has been violated is of secondary importance. In any
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event, the point to be stressed here is that the law is violated not just when
there are insufficient funds in an account when a payment becomes due.
The very act of obligating the United States to make a payment when the
necessary funds are not already in the account is also a violation of

31 U.S.C. § 1341(a). E.g., B-300480, Apr. 9, 2003.

In B-290600, July 10, 2002, both the Office of Management and Budget
(OMB) and the Airline Transportation Stabilization Board (ATSB) violated
the Antideficiency Act when OMB apportioned, and ATSB obligated an
appropriation, in advance of, and thus in excess of, its availability. The Air
Transportation Safety and System Stabilization Act authorized the
President to issue up to $10 billion in loan guarantees, and to provide the
subsidy amounts necessary for such guarantees,® to assist air carriers who
incurred losses resulting from the September 11, 2001, terrorist attacks on
the United States. Pub. L. No. 107-42, title I, § 101(a)(1), 115 Stat. 230
(Sept. 22, 2001). Congress established the ATSB to review and decide on
applications for these loan guarantees. The budget authority for the
guarantees was available only “to the extent that a request, that includes
designation of such amount as an emergency requirement. . . is transmitted
by the President to Congress.” Id. at § 101(b). The President had not
submitted such a request at the time OMB apportioned the funds to ATSB
and the ATSB obligated the funds; therefore, both OMB and ATSB made
funds available in advance of their availability, violating the Antideficiency
Act. See section C of this chapter for a discussion of the apportionment
process.

Note that 31 U.S.C. § 1341(a) refers to overobligating and overspending the
amount available in an “appropriation or fund.” The phrase “appropriation
or fund” refers to appropriation and fund accounts. An appropriation
account is the basic unit of an appropriation generally reflecting each
unnumbered paragraph in an appropriation act. Fund accounts include
general fund accounts, intragovernmental fund accounts, special fund
accounts, and trust fund accounts.’ See, e.g., 72 Comp. Gen. 59 (1992)
(Corps of Engineers was prohibited by the Antideficiency Act from
overobligating its Civil Works Revolving Fund’s available budget authority).

¥ Pursuant to the Federal Credit Reform Act, agencies are required to have budget authority
in advance to cover the long-term costs (i.e., subsidy costs) of direct loans and loan
guarantees. 2 U.S.C. § 661c(b).

2 See GAO, A Glossary of Terms Used in the Federal Budget Process, GAO-05-734SP
(Washington, D.C.: September 2005), at 3-5.
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a.

Exhaustion of an
Appropriation

Thus, for example, the Antideficiency Act applies to Indian trust funds
managed by the Bureau of Indian Affairs. However, the investment of these
funds in certificates of deposit with federally insured banks under authority
of 25 U.S.C. § 162a does not, in GAQO’s opinion, constitute an obligation or
expenditure for purposes of 31 U.S.C. § 1341. Accordingly, overinvested
trust funds do not violate the Antideficiency Act unless the overinvested
funds, or any attributable interest income, are obligated or expended by the
Bureau. B-207047-O.M., June 17, 1983. Cf. B-303413, Nowv. 8, 2004 (the
Federal Communications Commission’s (FCC) regulatory action to provide
spectrum rights through a license modification instead of an auction did
not violate section 1341; spectrum licenses that impose costs and expenses
on the licensee do not constitute an obligation and expenditure of the
FCC). GAO also views the Antideficiency Act as applicable to presidential
and vice-presidential “unvouchered expenditure” accounts. B-239854,
June 21, 1990 (internal memorandum).

When we talk about an appropriation being “exhausted,” we are really
alluding to any of several different but related situations:

e Depletion of appropriation account (.e., fully obligated and/or
expended).

¢ Similar depletion of a maximum amount specifically earmarked in a
lump-sum appropriation.*!

¢ Depletion of an amount subject to a monetary ceiling imposed by some
other statute (usually, but not always, the relevant program legislation).

(1) Making further payments

In simple terms, once an appropriation is exhausted, the making of any
further payments, apart from using expired balances to liquidate or make
adjustments to valid obligations recorded against that appropriation,
violates 31 U.S.C. § 1341. When the appropriation is fully expended, no
further payments may be made in any case. If an agency finds itself in this
position, unless it has transfer authority or other clear statutory basis for

1 See section B of this chapter for a discussion of earmarking.
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making further payments, it has little choice but to seek a deficiency** or
supplemental appropriation from Congress, and to adjust or curtail
operations as may be necessary. E.g., B-285725, Sept. 29, 2000; 61 Comp.
Gen. 661 (1982); 38 Comp. Gen. 501 (1959). For example, when the
Corporation for National and Community Service obligated funds in excess
of the amount available to it in the National Service Trust, the Corporation
suspended participant enrollment in the AmeriCorps program and
requested a deficiency appropriation from Congress.*

In many ways, the prohibitions in the Adequacy of Appropriations Act,
41 U.S.C. § 11, parallel those of 31 U.S.C. § 1341(a). The Adequacy of
Appropriations Act states in part that—

“No contract or purchase on behalf of the United States
shall be made, unless the same is authorized by law or is
under an appropriation adequate to its fulfillment, except in
the Department of Defense and in the Department of
Transportation with respect to the Coast Guard when it is
not operating as a service in the Navy, for clothing,
subsistence, forage, fuel, quarters, transportation, or
medical and hospital supplies, which, however, shall not
exceed the necessities of the current year.”

41 U.S.C. § 11(a). For example, a contract in excess of the available
appropriation violates both statutes. E.g., 9 Comp. Dec. 423 (1903).
However, a contract in compliance with 41 U.S.C. § 11 can still result in a
violation of the Antideficiency Act. Assessment of Antideficiency Act
violations is not frozen at the point when the obligation is incurred. Even if
the initial obligation was well within available funds, the Antideficiency Act
can still be violated if upward adjustments cause the obligation to exceed
available funds. E.g., 55 Comp. Gen. 812, 826 (1976).

2 See 31 U.S.C. §§ 1552(a), 1553(a), 1554(a), and Chapter 5, section D, for a discussion of
expired and closed appropriation accounts.

 GAO, Corporation for National and Community Service: Better Internal Control and

Revised Practices Would Improve the Management of AmeriCorps and the National
Service Trust, GAO-04-225 (Washington, D.C.: Jan. 16, 2004).
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What one authority termed the “granddaddy of all violations”* occurred

when the Navy overobligated and overspent nearly $110 million from its
“Military Personnel, Navy” appropriation during the years 1969-1972. GAO
summarized the violation in a letter report, B-177631, June 7, 1973. While
there may have been some concealment, GAO concluded that the violation
was not the result of some evil scheme; rather, the “basic cause of the
violation was the separation of the authority to create obligations from the
responsibility to control them.” The authority to create obligations had
been decentralized while control was centralized in the Bureau of Naval
Personnel.

Granddaddy was soon to lose his place of honor on the totem pole. Around
November of 1975, the Department of the Army discovered that, for a
variety of reasons, it had overobligated four procurement appropriations in
the aggregate amount of more than $160 million and consequently had to
halt payments to some 900 contractors. The Army requested the
Comptroller General’s advice on a number of potential courses of action it
was considering. The resulting decision was 55 Comp. Gen. 768 (1976).
The Army recognized its duty to mitigate the Antideficiency Act violation.*®
It was clear that without a deficiency appropriation, all the contractors
could not be paid. One option—to use current appropriations to pay the
deficiencies—had to be rejected because there is no authority to apply
current funds to pay off debts incurred in a previous year. Id. at 773. An
option GAO endorsed was to reduce the amount of the deficiencies by
terminating some of the contracts for convenience, although the
termination costs would still have to come from a deficiency appropriation
unless there was enough left in the appropriation accounts to cover them.
Id.

(2) Limitations on contractor recovery

If the Antideficiency Act prohibits any further payments when the
appropriation is exhausted, where does this leave the contractor? Is the
contractor expected to know how and at what rate the agency is spending
its money? There is a small body of judicial case law which discusses the
effect of the exhaustion of appropriations on government obligations. The

M Louis Fisher, Presidential Spending Power, 236 (1975).
% “We believe it is obvious that, once an Antideficiency Act violation has been discovered,

the agency concerned must take all reasonable steps to mitigate the effects of the violation
insofar as it remains executory.” 55 Comp. Gen. at 772.
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fate of the contractor seems to depend on the type of appropriation
involved and the presence or absence of notice, actual or constructive, to
the contractor on the limitations of the appropriation.

Where a contractor is but one party out of several to be paid from a general
appropriation, the contractor is under no obligation to know the status or
condition of the appropriation account on the government’s books. If the
appropriation becomes exhausted, the Antideficiency Act may prevent the
agency from making any further payments, but valid obligations will
remain enforceable in the courts. For example, in Ferris v. United States,
27 Ct. Cl. 542 (1892), the plaintiff had a contract with the government to
dredge a channel in the Delaware River. The Corps of Engineers made him
stop work halfway through the job because it had run out of money. In
discussing the contractor’s rights in a breach of contract suit, the court
said:

“A contractor who is one of several persons to be paid out of
an appropriation is not chargeable with knowledge of its
administration, nor can his legal rights be affected or
impaired by its maladministration or by its diversion,
whether legal or illegal, to other objects. An appropriation
per se merely imposes limitations upon the Government’s
own agents; it is a definite amount of money entrusted to
them for distribution; but its insufficiency does not pay the
Government’s debts, nor cancel its obligations, nor defeat
the rights of other parties.”

Id. at 546.

The rationale for this rule is that “a contractor cannot justly be expected to
keep track of appropriations where he is but one of several being paid from
the fund.” Ross Construction Corp. v. United States, 392 F.2d 984, 987
(Ct. CL. 1968). Other illustrative cases are Dougherty ex rel. Slavens v.
United States, 18 Ct. Cl. 496 (1883), and Joplin v. United States, 89 Ct.

Cl. 345 (1939). The Antideficiency Act may “apply to the official, but [does]
not affect the rights in this court of the citizen honestly contracting with the
Government.” Dougherty, 18 Ct. Cl. at 503. Thus, it is settled that
contractors paid from a general appropriation are not barred from
recovering for breach of contract even though the appropriation is
exhausted.
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However, under a specific line-item appropriation, the answer is different.
The contractor in this situation is deemed to have notice of the limits on the
spending power of the government official with whom he contracts. A
contract under these circumstances is valid only up to the amount of the
available appropriation. Exhaustion of the appropriation will generally bar
any further recovery beyond that limit. E.g., Sutton v. United States,

2566 U.S. 575 (1921); Hooe v. United States, 218 U.S. 322 (1910); Shipman v.
United States, 18 Ct. Cl. 138 (1883); Dougherty, 18 Ct. Cl. at 503.

The distinction between the Ferris and Sutton lines of cases follows
logically from the old maxim that ignorance of the law is no excuse. If
Congress appropriates a specific dollar amount for a particular contract,
that amount is specified in the appropriation act and the contractor is
deemed to know it. It is certainly not difficult to locate. If, on the other
hand, a contract is but one activity under a larger appropriation, it is not
reasonable to expect the contractor to know how much of that
appropriation remains available for it at any given time. A requirement to
obtain this information would place an unreasonable burden on the
contractor, not to mention a nuisance for the government as well.

In two cases in the 1960s, the Court of Claims permitted recovery on
contractor claims in excess of a specific monetary ceiling. See Anthony P.
Miller, Inc. v. United States, 348 F.2d 475 (Ct. CL 1965) (claim by Capehart
Housing Act contractor); Ross Construction Corp. v. United States,

392 F.2d 984 (Ct. Cl. 1968) (claim by contractor for “off-site” construction
ancillary to Capehart Act housing). The court distinguished between
matters not the fault or responsibility of the contractor (for example,
defective plans or specifications or changed conditions under the “changed
conditions” clause), in which case above-ceiling claims are allowable, and
excess costs resulting from what it termed “simple extras,” in which case
they are not. Without attempting to detail the fairly complex Capehart
legislation here, we note merely that Ross is more closely analogous to the
Ferris situation (392 F.2d at 986), while Anthony P. Miller is more closely
analogous to the Sutton situation (392 F.2d at 987). The extent to which the
approach reflected in these cases will be applied to the more traditional
form of exhaustion of appropriations remains to be developed, although
the Ross court intimated that it saw no real distinction for these purposes
between a specific appropriation and a specific monetary ceiling imposed
by other legislation (2d.).
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b.

Contracts or Other
Obligations in Excess or
Advance of Appropriations

It is easy enough to say that the Antideficiency Act prohibits you from
obligating a million dollars when you have only half a million left in the
account, or that it prohibits you from entering into a contract in September
purporting to obligate funds for the next fiscal year that have not yet been
appropriated. Many of the situations that actually arise from day to day,
however, are not quite that simple. A useful starting point is the
relationship of the Antideficiency Act to the recording of obligations under
31 U.S.C. § 1501.

(1) Proper recording of obligations

Proper recording practices are essential to sound funds control. An
amount of recorded obligations in excess of the available appropriation is
prima facie evidence of a violation of the Antideficiency Act, but is not
conclusive. B-134474-O.M., Dec. 18, 1957.%°

An example of this is B-300480, Apr. 9, 2003, in which the Corporation for
National and Community Services failed to recognize and record
obligations for national service educational benefits of AmeriCorps
participants when it incurred that obligation. In that case, the Corporation
made grant awards to state corporations, who, in turn, made subgrants to
nonprofit entities, who enrolled participants. In its grant awards to the
state corporations, the Corporation approved the enrollment of a specified
number of new program participants. Because the Corporation in the grant
agreement had committed to a specified number of new participants, the
Corporation incurred an obligation for the participants’ educational
benefits at that time; without further action by the Corporation, the
Corporation was legally required to pay education benefits of all
participants, up to the number the Corporation had specified in the grant
agreement, if the grantee and subgrantee, who needed no further approval
from the Corporation, enrolled that number of new participants, and if they
satisfied the criteria for benefits. The Corporation’s failure to recognize
and record its obligation did not ameliorate its violation of the Act. See also
B-300480.2, June 6, 2003.

Also, in many situations, the amount of the government’s liability is not
definitely fixed at the time the obligation is incurred. An example is a

%6 GAO has cautioned, however, that an Antideficiency Act violation should not be
determined solely on the basis of year-end reports prior to reconciliation and adjustment.
B-114841.2-0.M., Jan. 23, 1986.
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contract with price escalation provisions. A violation would occur if
sufficient budget authority is not available when an agency must adjust a
recorded obligation. See, e.g., B-240264, Feb. 7, 1994 (an agency would
incur an Antideficiency Act violation if it must adjust an obligation for an
incrementally funded contract to fully reflect the extent of the bona fide
need contracted for and sufficient appropriations are not available to
support the adjustment).

This is illustrated in B-289209, May 31, 2002. After holding that the Coast
Guard had wrongly used no-year funds from the Oil Spill Liability Trust
Fund for administrative expenses, GAO concluded that the agency should
adjust its accounting records by deobligating the incorrectly charged
expenses and charging them instead to the proper appropriation. GAO
advised the Coast Guard that these adjustments could result in a violation
of the Antideficiency Act to the extent that there was insufficient budget
authority, and that the agency should report any deficiency in accordance
with the Antideficiency Act.

The incurring of an obligation in excess or advance of appropriations
violates the Act, and this is not affected by the agency’s failure to record the
obligation. E.g., 71 Comp. Gen. 502, 509 (1992); 656 Comp. Gen. 4, 9 (1985);
62 Comp. Gen. 692, 700 (1983); 55 Comp. Gen. 812, 824 (1976); B-245856.7,
Aug. 11, 1992.

(2) Obligation in excess of appropriations

Incurring an obligation in excess of the available appropriation violates
31 U.S.C. § 1341(a)(1)." As the Comptroller of the Treasury advised an
agency head many years ago, “your authority in the matter was strictly
limited by the amount of the appropriation; otherwise there would be no
limit to your power to incur expenses for the service of a particular fiscal
year.” 9 Comp. Dec. 423, 425 (1903). If you want higher authority, the
Supreme Court has stated that, absent statutory authorization, “it is clear
that the head of the department cannot involve the government in an
obligation to pay any thing in excess of the appropriation.” Bradley v.
United States, 98 U.S. 104, 114 (1878).

" Determining the amount of available budget authority against which obligations may be
incurred is covered later in this chapter in section C.2.e under the heading “Amount of
Available Appropriation or Fund.”
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To take a fairly simple illustration, the statute was violated by an agency’s
acceptance of an offer to install automatic telephone equipment for
$40,000 when the unobligated balance in the relevant appropriation was
only $20,000. 35 Comp. Gen. 356 (1955).

In a 1969 case, the Air Force wanted to purchase computer equipment but
did not have sufficient funds available. It attempted an arrangement
whereby it made an initial down payment, with the balance of the purchase
price to be paid in installments over a period of years, the contract to
continue unless the government took affirmative action to terminate. This
was nothing more than a sale on credit, and since the contract constituted
an obligation in excess of available funds, it violated the Antideficiency Act.
48 Comp. Gen. 494 (1969).

(3) Variable quantity contracts

A leading case discussing the Antideficiency Act ramifications of “variable
quantity” contracts (requirements contracts, indefinite quantity contracts,
and similar arrangements) is 42 Comp. Gen. 272 (1962).*® That decision
considered a 3-year contract the Air Force had awarded to a firm to provide
any service or maintenance work necessary for government aircraft
landing on Wake Island. GAO questioned the legality of entering into a
contract of more than 1 year since the Air Force had only a 1-year
appropriation available. The Air Force argued that it was a “requirements”
contract, that no obligation would arise unless or until some maintenance
work was ordered, and that the only obligation was a negative one—not to
buy service from anyone else but the contractor should the services be
needed. GAO disagreed. The services covered were “automatic incidents
of the use of the air field.” There was no place for a true administrative
determination that the services were or were not needed. There was no
true “contingency” as the services would almost certainly be needed if the
base were to remain operational. Accordingly, the contract was not a true
requirements contract but amounted to a firm obligation for the needs of
future years, and was therefore an unauthorized multiyear contract. As
such, it violated the Antideficiency Act. The solution was to contract on an
annual basis with renewal options from year to year, and, if that did not

8 We cover the obligational treatment of contracts of this type in Chapter 7, section B.1.e,
which should be read in conjunction with this section.
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meet the Air Force’s needs, then ask Congress for multiyear procurement
authority.*

The Wake Island decision noted that the contract contained no provision
permitting the Air Force to reduce or eliminate requirements short of a
termination for convenience. Id. at 277. If the contract had included such
a provision—and in the unlikely event that, given the nature of the contract,
such a provision could have been meaningful—a somewhat different
analysis might have resulted. Compare, for example, the situation in

55 Comp. Gen. 812 (1976). The exercise of a contract option required the
Navy to furnish various items of government-furnished property (GFP), but
another contract clause authorized the Navy to unilaterally delete items of
GFP. If the entire quantity of GFP had to be treated as a firm obligation at
the time the option was exercised, the obligation would have exceeded
available appropriations, resulting in an Antideficiency Act violation.
However, since the Navy was not absolutely obligated to furnish all the
GFP items at the time the option was exercised, the Navy could avert a
violation if it were able to delete enough GFP to stay within the available
appropriation; if it found that it could not do so, the violation would then
exist.’® See also B-134474-0.M., Dec. 18, 1957.

In 47 Comp. Gen. 155 (1967), GAO considered an Air Force contract for
mobile generator sets which specified minimum and maximum quantities
to be purchased over a 12-month period. Since the contract committed the
Air Force to purchase only the minimum quantity, it was necessary to
obligate only sufficient funds to cover that minimum. See also B-287619,
July 5, 2001. Subsequent orders for additional quantities up to the
maximum were not legally objectionable as long as the Air Force had
sufficient funds to cover the cost when it placed those orders. See also

9 The authority was subsequently sought and granted. See 10 U.S.C. § 2306(g). For a
discussion of multiyear contracting authority for defense and civilian agencies, which
authorize obligating annual funds in advance of appropriations, see Chapter 5, section B.9.b.

% The rationale worked in that case because the Navy could stay within the appropriation by
deleting a relatively small percentage of GFP. If the numbers had been different, such that
the amount of GFP to be deleted was so large as to effectively preclude contractor
performance, the analysis might well have been different. In a 1964 report, for example,
GAO found the Antideficiency Act violated where the Air Force, to keep within a “minor
military construction” ceiling, deleted needed plumbing, heating, and lighting from a
building alteration contract, resulting in an incomplete facility, and subsequently charged
the deleted items to Operation and Maintenance appropriations. GAO, Continuing
Inadequate Control over Programming and Financing of Construction, B-133316
(Washington, D.C.: July 23, 1964), at 12-15.
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19 Comp. Gen. 980 (1940). The fact that the Air Force, at the time it entered
into the contract, did not have sufficient funds available to cover the
maximum quantity was, for Antideficiency Act purposes, irrelevant. The
decision distinguished the Wake Island case on the basis that nothing in the
mobile generator contract purported to commit the Air Force to obtain any
requirements over and above the specified minimum from the contractor.

In 63 Comp. Gen. 129 (1983), GAO found no Antideficiency Act problems
with a General Services Administration “Multiple Award Schedule”
contract under which no minimum purchases were guaranteed and no
binding obligation would arise unless and until a using agency made an
administrative determination that it had a requirement for a scheduled
item.

Regardless of whether we are dealing with a requirements contract,
indefinite quantity contract, or some variation, two points apply as far as
the Antideficiency Act is concerned:

e  Whether or not there is a violation at the time the contract is entered
into depends on exactly what the government is obligated to do under
the contract.

¢ Even if there is no violation at the time the contract is entered into, a
violation may occur later if the government subsequently incurs an
obligation under the contract in excess of available funds, for example,
by electing to order a maximum quantity without sufficient funds to
cover the quantity ordered.

A conceptually related situation is a contract that gives the government the
option of two performances at different prices. The government can enter
into such a contract without violating the Antideficiency Act as long as it
has sufficient appropriations available at the time the contract is entered
into to pay the lesser amount. For example, the Defense Production Act of
1950 authorizes the President to contract for synthetic fuels, but the
contract must give the President the option to refuse delivery and instead
pay the contractor the amount by which the contract price exceeds the
prevalent market price at the time of the delivery. Such a contract would
not violate the Antideficiency Act at the time it is entered into as long as
sufficient appropriations are available to pay any anticipated difference
between the contract price and the estimated market price at the time of
performance. 60 Comp. Gen. 86 (1980). Of course, the government could
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choose not to accept delivery unless there were sufficient appropriations
available at that time to cover the full cost of the fuel under the contract.

An agreement to pay “special termination” costs under an incrementally

funded contract creates a firm obligation, not a contingent liability, to pay
the contractor because the contracting agency remains liable for the costs
even if it decides not to fund the contract further. B-238581, Oct. 31, 1990.

(4) Multiyear or “continuing” contracts

A multiyear contract is a contract covering the needs or requirements of
more than one fiscal year. Our discussion here presupposes a general
familiarity with relevant portions of Chapter 5, primarily the nature of a
fixed-term appropriation and the bona fide needs rule as it applies to
multiyear contracts.

We start with some very basic propositions:

¢ A fixed-term appropriation (fiscal year or multiple year) may be
obligated only during its period of availability.

e A fixed-term appropriation may be validly obligated only for the bona
fide needs of that fixed term.

¢ The Antideficiency Act prohibits the making of contracts which exceed
currently available appropriations or which purport to obligate
appropriations not yet made.

As we have seen in Chapter 5, performance may extend into a subsequent
fiscal year in certain situations. Also, as long as a contract is properly
obligated against funds for the year in which it was made, actual payment
can extend into subsequent years. Apart from these situations, and unless
the agency either has specific multiyear contracting authority (e.g.,

62 Comp. Gen. 569 (1983)), is contracting in compliance with the multiyear
contracting provisions of the Federal Acquisition Streamlining Act of 1994
(discussed below and in Chapter 5 in relation to the bona fide needs rule),
or is operating under a no-year appropriation (e.g., 43 Comp. Gen. 657
(1964)), the Antideficiency Act, together with the bona fide needs rule,
prohibits contracts purporting to bind the government beyond the
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obligational duration of the appropriation.” This is because the current
appropriation is not available for future needs, and appropriations for
those future needs have not yet been made. Citations to support this
proposition are numerous.® The rule applies to any attempt to obligate the
government beyond the end of the fiscal year, even where the contract
covers a period of only a few months. 24 Comp. Gen. 195 (1944).

An understanding of the principles applicable to multiyear contracting
begins with a discussion of a 1926 decision of the United States Supreme
Court. An agency had entered into a long-term lease for office space with
1-year (i.e., fiscal year) funds, but its contract specifically provided that
payment for periods after the first year was subject to the availability of
future appropriations. In Letter v. United States, 271 U.S. 204 (1926), the
Supreme Court specifically rejected that theory. The Court held that the
lease was binding on the government only for one fiscal year, and it ceased
to exist at the end of the fiscal year in which the obligation was incurred. It
takes affirmative action to bring the obligation back to life. The Court
stated its position as follows:

“It is not alleged or claimed that these leases were made
under any specific authority of law. And since at the time
they were made there was no appropriation available for the
payment of rent after the first fiscal year, it is clear that in so
far as their terms extended beyond that year they were in
violation of the express provisions of the [Antideficiency
Act]; and, being to that extent executed without authority of
law, they created no binding obligation against the United
States after the first year. [Citations omitted.] A lease to the
Government for a term of years, when entered into under an
appropriation available for but one fiscal year, is binding on
the Government only for that year. [Citations omitted.] And
it is plain that, to make it binding for any subsequent year, it
is necessary, not only that an appropriation be made

5! Every violation of the bona fide needs rule does not necessarily violate the Antideficiency
Act as well. Determinations must be made on a case-by-case basis. 71 Comp. Gen. 428, 431
(1992); B-235086.2, Jan. 22, 1992 (nondecision letter).

2 E.g., 67 Comp. Gen. 190 (1988); 66 Comp. Gen. 556 (1987); 61 Comp. Gen. 184, 187 (1981);
48 Comp. Gen. 471, 475 (1969); 42 Comp. Gen. 272 (1962); 37 Comp. Gen. 60 (1957);

36 Comp. Gen. 683 (1957); 33 Comp. Gen. 90 (1953); 29 Comp. Gen. 91 (1949); 27 Op. Att'y
Gen. 584 (1909).
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available for the payment of the rent, but that the
Government, by its duly authorized officers, affirmatively
continue the lease for such subsequent year; thereby, in
effect, by the adoption of the original lease, making a new
lease under the authority of such appropriation for the
subsequent year.”

Id. at 206-07.

The Federal Acquisition Streamlining Act of 1994 (FASA) supplied the
“specific authority of law” missing in Leiter to enable agencies to enter into
multiyear contracts using fiscal year funds.” The multiyear contracts
provision, codified at 41 U.S.C. § 254c, authorizes executive agencies, using
fiscal year funds, to enter into multiyear contracts (defined as contracts for
more than 1 but not more than 5 years) for the acquisition of property or
services.

To take advantage of FASA, the agency must either (1) obligate the full
amount of the contract to the appropriation current at the time it enters
into the contract, or (2) obligate the costs of the first year of the contract
plus termination costs. Of course, if the agency elects to obligate only the
costs of the individual years for each year of the contract, the agency needs
to obligate the costs of each such year against the appropriation current for
that year. Contracts relying on FASA must provide that the contract will be
terminated if funds are not made available for the continuation of the
contract in any fiscal year covered by the contract. Funds available for
termination costs remain available for such costs until the obligation for
termination costs has been satisfied. 41 U.S.C. § 254c(b).

Importantly, FASA does not apply to all contracts that are intended to meet
the needs of more than one fiscal year. Obviously, if multiple year or no-
year appropriations are legally available for the full contract period, an
agency need not rely on FASA. Also, certain contract forms do not
constitute multiyear contracts within the scope of FASA. For example, in
B-302358, Dec. 27, 2004, GAO determined that a Bureau of Customs and
Border Protection procurement constituted an “indefinite-delivery,
indefinite-quantity” (IDIQ) contract that was not subject to FASA. The

% See also 10 U.S.C. §§ 2306b and 2306¢c, which provide similar authority for defense
agencies and the other agencies listed in 10 U.S.C. § 2302(1). FASA does not affect these
authorities. 41 U.S.C. § 254c(e).
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decision explained that, unlike a contract covered by FASA, an IDIQ
contract does not obligate the government beyond its initial year. Rather, it
obligates the government only to order a minimum amount of supplies or
services. The cost of that minimum amount is recorded as an obligation
against the appropriation current when the contract is entered into.”

Leiter provides the general framework governing the legality of contracts
carrying potential liabilities beyond the fiscal year availability of the
appropriations that funded them. While FASA provides the necessary
authority to avoid the Leiter problems, the Leiter analysis remains relevant
to the extent that FASA does not apply. Thus, GAO decisions interpreting
Leiter before enactment of FASA still need to be considered. For example,
GAO refused to approve an automatic, annual renewal of a contract for
repair and storage of automotive equipment, even though the contract
provided that the government had a right to terminate. The reservation of a
right to terminate does not save the contract from the prohibition against
binding the government in advance of appropriations. 28 Comp. Gen. 553
(1949).

The Post Office wanted to enter into a contract for services and storage of
government-owned highway vehicles for periods up to 4 years because it
could obtain a more favorable flat rate per mile of operations instead of an
item by item charge required if the contract was for 1 year only. GAO held
that any contract for continuous maintenance and storage of the vehicles
would be prohibited by 31 U.S.C. § 1341 because it would obligate the
government beyond the extent of the existing appropriation. However,
there would be no legal objection to including a provision that gave the
government an affirmative option to renew the contract from year to year,
not to exceed 4 years as specified in the statute authorizing the Postmaster
to enter into these types of contracts. 29 Comp. Gen. 451 (1950).”

Where a contract gives the government a renewal option, it may not be
exercised until appropriations for the subsequent fiscal year actually
become available. 61 Comp. Gen. 184, 187 (1981). Under a 1-year contract

5 See Chapter 7, section B.1.e for a further discussion of recording obligations under IDIQ
and similar contracts.

% Some additional cases are 67 Comp. Gen. 190 (1988); 66 Comp. Gen. 556 (1987); 42 Comp.
Gen. 272, 276 (1962); 37 Comp. Gen. 155, 160 (1957); 37 Comp. Gen. 60, 62 (1957); 36 Comp.
Gen. 683 (1957); 9 Comp. Gen. 6 (1929); B-116427, Sept. 27, 1955. See also Cray Research v.
United States, 44 Fed. Cl. 327 (1999).
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with renewal options, the fact that funds become available in subsequent
years does not place the government under an obligation to exercise the
renewal option. Government Systems Advisors, Inc. v. United States,
13 CL. Ct. 470 (1987), aff’d, 847 F.2d 811 (Fed. Cir. 1988).%

Note that, in Letler, the inclusion of a contract provision conditioning the
government’s obligation on the subsequent availability of funds was to no
avail. In this regard, see also 67 Comp. Gen. 190, 194 (1988); 42 Comp.
Gen. 272, 276 (1962); 36 Comp. Gen. 683 (1957). If a “subject to availability”
clause were sufficient to permit multiyear contracting, the effect would be
automatic continuation from year to year unless the government
terminated. If funds were not available and the government nevertheless
permitted or acquiesced in the continuation of performance, the contractor
would obviously be performing in the expectation of being paid.”” Apart
from questions of legal liability, the failure by Congress to appropriate the
money might be viewed as a serious breach of faith. Congress, as a
practical if not a legal matter, would have little real choice but to
appropriate funds to pay the contractor. This is another example of a type
of “coercive deficiency” the Antideficiency Act was intended to prohibit.*®
Thus, it is not enough for the government to retain the option to terminate
at any time if sufficient funds are not available. Under Leiter and its
progeny, the contract “dies” at the end of the fiscal year, and may be revived
only by affirmative action by the government. This “new” contract is then
chargeable to appropriations for the subsequent year.

Although today FASA and the Federal Acquisition Regulation recognize
“subject to availability” clauses, such a clause, by itself, is not sufficient.
FASA provides that a multiyear contract for purposes of FASA—

“may provide that performance under the contract during
the second and subsequent years of the c