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United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T
Argued Novenber 1, 2002 Deci ded Decenber 17, 2002
No. 01-1299

Al abama Municipal Distributors Goup, et al.,
Petitioners

V.

Federal Energy Regul atory Conm ssi on,
Respondent

Sout hern Natural Gas Conpany, et al.,
| nt ervenors

On Petition for Review of Orders of the
Federal Energy Regul atory Conmm ssi on

Joshua L. Menter argued the cause for petitioners and
supporting intervenors. Wth himon the briefs were WI -
liamT. MIler and Janmes R Choukas-Bradley. L. difford
Adans Jr. entered an appearance.

Beth G Pacella, Attorney, Federal Energy Regul atory
Commi ssi on, argued the cause for respondent. Wth her on
the brief were Cynthia A. Marlette, General Counsel, and
Dennis Lane, Solicitor. Lona T. Perry and Moni que L.

Wat son, Attorneys, entered appearances.

Patrick B. Pope, R David Hendrickson, Howard L. Nel -
son, Roy R Robertson, Jr., Lyle D. Larson and Bridget E.
Shahan were on the brief for intervenors Southern Natural
Gas Conpany, et al., in support of respondent. Daniel F.
Collins and Donna J. Bail ey entered appearances.

Bef ore: Randol ph and Rogers, Circuit Judges, and
WIllians, Senior Crcuit Judge.

Qpinion for the Court filed By Senior Circuit Judge
WIIlians.

WIllianms, Senior Crcuit Judge: Petitioners either are
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purchasers or represent purchasers of gas transported on

Sout hern Natural Gas Conpany's pipeline system They

protest the Federal Energy Regul atory Conm ssion's grant

to Southern of a certificate of public conveni ence and necessi -
ty for construction and operation of pipeline facilities intended
to provide fuel to Southern Conpany Services ("SCS') for

sonme new gas-fired power facilities planned by SCS for

Al abama. See s 7(c)(1)(A) of the Natural Gas Act, 15 U S.C

s 717t (c)(1)(A) (requiring certification for new service).
Their specific objection is to FERC s having certificated the
transaction at discount rates, |lower than those paid by peti-
tioners. W dismss the petitions for want of jurisdiction.

* * *

In deciding exactly where to |locate new gas-fired electric
generation facilities, SCS sought to have the gas delivered as
econom cally as possible. At least two potential carriers were
avai |l abl e, Southern and Transcontinental Gas Pipe Line Cor-
poration. Conpetition between the two carriers evidently
ensued--or so FERC concl uded, over objections by petition-
ers that the appearance of conpetition was illusory. Hence
I n seeking certification Southern clainmed that it could not

have won the SCS business wi thout offering discounted rates.
The Conmm ssi on was persuaded, and approved Southern's
application for a certificate enbodying the proposed initial
rates. Southern Natural Gas Co., 94 FERC p 61, 297, order
on reh'g, 95 FERC p 61, 220 (2001).

At the outset FERC and a group of intervenors (SCS,
Sout hern and anot her pipeline) raise jurisdictional issues.
FERC questions petitioners' standing, specifically whether
they have suffered or are in inmmnent peril of suffering injury
in fact--"invasion of a legally protected interest which is (a)
concrete and particularized ... and (b) 'actual and i mm nent,
not conjectural or hypothetical.' " Lujan v. Defenders of
Wldlife, 504 U S. 555, 560 (1992) (citations omtted). And the
I ntervenors argue that petitioners' clains are unripe, a claim
that the court could in fact raise on its own. Reno v. Catholic
Soc. Servs., Inc., 509 U S 43, 57 n.18 (1993). The ri peness
inquiry is famliar: we nust evaluate the "fitness of the issues
for judicial decision and the hardship to the parties of wth-
hol di ng court consideration.” Abbott Laboratories v. Gard-
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ner, 387 U S. 136, 149 (1967). The two issues overlap signifi-
cantly, as we shall see. The contingencies that stand between
the orders here and any injury to petitioners tend both to
show the injury's lack of inmm nence and to render their claim
unri pe.

As one basis for standing, petitioners claimthat FERC s
al l egedly inproper certification will raise demand for gas in
the region, and thus the prices they will pay for gas. But
they are unable to denonstrate any connecti on between the
al l egedly i nproper FERC action and higher prices. It is
likely true that construction and operation of the SCS facility
w Il increase the regional demand for gas. But petitioners
nowher e suggest that SCS was contenpl ating use of any
other fuel for its newfacilities; indeed, the assunption that
SCS had already settled on gas was the basis for petitioners’
procl aimng that the case raised fundanental issues of gas-on-
gas conpetition. See Petitioners' Initial Br. at 3-4. Nor do
petitioners suggest that w thout a discount SCS m ght have
conpl etely abandoned any plan for new generation facilities.
So the only way Southern's transportation di scount could

rai se demand would be if it were to cause SCS s delivered gas
costs to be lower than they woul d ot herw se have been, and
thus its electricity prices to be ever so slightly [ ower than
t hey woul d have been, thereby driving up electricity con-
sunption, and with it gas consunption, conpared to what
t hey woul d have been without the discount. But petitioners
have not even nentioned this possibility, nmuch | ess offered
supporting enpirical analysis. So we need not deci de whet h-
er the possible effect is sufficiently non-specul ative to support
standing. See Florida Audubon Soc'y v. Bentsen, 94 F. 3d
658, 667-68 (D.C. Cir. 1996) (en banc).

At oral argunent petitioners hinted at a related theory of
standi ng based on direct conpetitive injury--specifically, that
the lower electricity costs that mght result fromthis di scount
coul d pronpt consuners to choose electricity over gas for
their energy needs. But petitioners never nmade such an
argunent in their briefs, and have given us no evidence of
such conpetitive injury. Their nere invocation of the con-
cept in response to a question fromthe bench is not an
adequat e basis for standing.
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Petitioners al so assert that the Conmm ssion's action here
w Il adversely affect them as users of Southern's transporta-
tion services. Here an initial hurdle to their claimof injury is
their acknowl edgenent that they will ultimately benefit from
Sout hern's service to SCS. Because a carrier's unit rate is
normal Iy determned by dividing its total throughput into its
“revenue requirenents” (i.e., total cost), see Interstate Natu-
ral Gas Ass'n of America v. FERC, 285 F.3d 18, 56 (D.C. Cr.
2002) ("I NGAA"), an increase in throughput will decrease the
unit rate, unless there is a nore-than-offsetting rise in aver-
age costs. As there is no evidence of such a rise in average
costs, it appears undi sputed that once Southern adopts sys-
temrates reflecting the new service, the effect wll be to
reduce petitioners' rates.

Thus petitioners' claimis not that they will be worse off
under the Conm ssion orders than if there were no SCS-
Sout hern transaction, but that they will be worse off than

under a Conmi ssi on deci sion by which Southern carried the

SCS gas but at a |lower discount or none at all. This
argunment draws on the Conm ssion's practice of making
"di scount adjustnents.” In dividing throughput into cost to

yield a unit rate, the Conm ssion makes a downward adj ust -

nment to the volunme of throughput expected under a di scount,

to reflect the reality that its contribution to revenue wll be
| ower than that of a simlar volunme carried under undi scount -
ed rates. |INGAA, 285 F.3d at 56. But the Conm ssion

grants these adjustnents only if it finds the discount to have
been required by conpetitive conditions. See WIIliston Ba-
sin Interstate Pipeline Co., 67 FERC p 61,137 at 61, 378-80
(1994), order on reh'g, 71 FERC p 61,019 (1995). Sone critics
of the Conmm ssion contend that where the only conpetition is
from another gas pipeline--as is evidently true here--this
constraint on discounts and di scount adjustnents is not

enough. For gas-on-gas conpetition, they say, discounts and
di scount adjustnents do not increase overall gas transporta-
tion but nmerely shift it anong pipelines, giving conpetitive
custoners a |ower rate but forcing the non-conpetitive cus-
toners to shoul der a higher proportion of fixed costs. See

| NGAA, 285 F.3d at 57. The Comm ssion has promsed to

review this issue nore fully. 1d.

The orders that petitioners challenge here do not resol ve or
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even tackl e the issue of what discount adjustnent, if any, the
Comm ssion should allow. The effect that the SCS transac-
tion will have on petitioners' rates wll be decided in South-
ern's next rate case under s 4 of the Natural Gas Act, 15

U S C s 717c (or conceivably in a Comm ssion-initiated rate
proceedi ng under s 5, 15 U S. C. s 717d). What that precise
effect wll be, no one can now say. The injury has not yet
materialized nor has the factual record related to that injury
been established. The case closely parallels M ssissippi Val-
ley Gas Co. v. FERC, 68 F.3d 503 (D.C. Gr. 1995), where "the
future i npact of the FERC orders [enbodying its discount

adj ust nent policy was] uncertain ..., and [would] likely be
nore clear once [the] actual rates ... have been finalized" in
the then pending s 4 rate cases, and we accordingly found
attacks on the policy not fit for judicial review. 1d. at 5009.

As there was no showi ng that delay of adjudication would

inflict hardship, we found the claimunripe. 1d. at 509-10.
Because the petitioners' theory of an i medi ate inpact on the
price of gas has failed, and no rate change (of whatever
degree) wll take effect independently of Southern's next rate
case, here too delay will cause themno harm See al so New
York State Elec. & Gas Corp. v. FERC, 177 F.3d 1037, 1040-

41 (D.C. Cr. 1999) (finding a rate-related claimunripe before
conpletion of the actual rate proceedi ng under s 4).

Petitioners argue, however, that in a future s 4 proceedi ng
their clains will be conprom sed by the Comm ssion's deter-
m nations here. They say that the test for allowing a dis-
count adjustnent in a rate proceeding is essentially the sane
as for allowng a discount in as 7 certification, and that the
current ruling will be binding on them when that issue is
resolved in the s 4 rate case. The Conm ssion i s sonewhat
obscure on the rel ationship between the two proceedi ngs,
stressing only that the burden will be on the pipeline to
justify any discount adjustnment. Comm ssion Br. at 31-32.
Al t hough petitioners present the argunent in the context of
standing, it would--if correct--tend to supply ripeness as
well: if failure to obtain judicial review now would lead to
di spositive issue preclusion, petitioners' hardship would be
severe i ndeed.

In so far as petitioners rely on precedential effect within
the Comm ssion, they assert a type of "injury" that is clearly
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insufficient to satisfy our Article Ill jurisdictional require-
ments. Sea-Land Serv., Inc. v. Dep't of Transp., 137 F.3d

640, 648 (D.C. Cir. 1998). C(Cbviously the Comm ssion's deci -
sion here will not be a binding precedent for any revi ew ng
court. But petitioners suggest that the adverse adm nistra-
tive determ nation here mght bind them via collateral estop-
pel, in alater judicial review of the s 4 rate setting. They
argue that this possible effect mght confer Article Ill stand-
ing, citing our dictumin International Brotherhood of Elec-
trical Workers v. ICC ("IBEW), 862 F.2d 330, 334 (D.C. Grr.
1988).

I n Sea-Land we di scussed but did not resolve whether the
possibility of a collateral estoppel effect could afford standing.
As we noted, neither |BEWnor any decision of the Suprene
Court had actually found standing on the basis of collateral

estoppel. Sea-lLand, 137 F.3d at 648. W thought the issue
conplicated and possibly circular, in that if there were ap-
peal ability, and if the other prerequisites of collateral estop-
pel were present, then collateral estoppel would follow
wher eas absent appealability there would be no basis for
col l ateral estoppel under standard doctrine. [|d. at 648-49.

But in fact it seens inescapable that neither standi ng nor
ri peness could properly grow out of a harm predicated on a
potential collateral estoppel effect. The argunent for stand-
I ng woul d necessarily have a bootstrap quality: it would infer
standing in an initial case fromthe possibility of collateral
estoppel in a later one--a possibility that of course could only
materialize if standing were found in the first case. To
create standing out of the preclusive effect that would fl ow
fromgranting standing is to create it ex nihilo. 1In contrast,
our denial of standing here necessarily inplies that petition-
ers may not be estopped fromchallenging these findings in a
| ater court case. Sea-lLand, 137 F.3d at 648. \Whatever
wei ght the present orders may have in the Conm ssion, in
court petitioners will be able to point to any errors in the
present agency action that prove to affect their interests
adversely in the rate case. For the sane reasons, collatera
est oppel possibilities could not ripen an otherw se unripe
claim

As we lack jurisdiction to hear petitioners' clains, we
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dism ss their petition. That dism ssal nobots FERC s conten-
tion that the interventions on petitioners' behalf nust be
di sm ssed because of those intervenors' failure to seek re-

hearing as required by s 19(b) of the Natural Gas Act, 15
US C s 717r(b).

So
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or der ed.
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