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United States Court of Appeals
FOR THE DI STRI CT OF COLUMBIA CIRCU T
Argued Septenber 12, 2002 Deci ded COctober 18, 2002
No. 01-1234

California Departnment of Water Resources,
Peti ti oner

V.

Federal Energy Regul atory Conm ssi on,
Respondent

California I ndependent System Operator Corporation, et al.,
| nt ervenors

On Petition for Review of Orders of the
Federal Energy Regul atory Conmm ssion

Edna Wal z, Deputy Attorney General, Attorney Ceneral's
Ofice of State of California, argued the cause for petitioner.
Wth her on the briefs were Bill Lockyer, Attorney Ceneral,
Ri chard M Frank, Chief Assistant Attorney General, and
Elisa J. Gamar. Mary E. Hackenbracht, Senior Assistant

Attorney General, Attorney Ceneral's Ofice of State of Cali -
fornia, and Peter C. Kissel entered appearances.

M chael Postar argued the cause for intervenors M SR
Publ i ¢ Power Agency and the G ties of Redding, Santa d ara,
and Palo Alto, California. On the briefs were Wallace L.
Duncan, Janes D. Penbroke, Richnond F. Allan, and Sean
M Neal .

Beth G Pacella, Attorney, Federal Energy Regul atory
Comm ssi on, argued the cause for respondent. Wth her on
the brief were Cynthia A Marlette, General Counsel, and
Denni s Lane, Solicitor.

Jennifer L. Key, Kenneth G Jaffe, and M chael E Ward
were on the joint brief for intervenors California | ndependent
System Qperator Corporation and Southern California Edison
Conmpany. Richard L. Roberts and Edward Berlin entered
appear ances.
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Before: Sentelle and Randol ph, G rcuit Judges, and
Si | berman, Senior Circuit Judge.

Qpinion for the Court filed by Crcuit Judge Randol ph.

Randol ph, Circuit Judge: The first and, as it turns out, the
| ast question we nmust decide in this petition for judicial
review of an order of the Federal Energy Regul atory Com
m ssion i s whether we have jurisdiction.

California | ndependent System Operator Corporation (the
California | SO operates a grid conprising the transm ssion
systens of several public utilities that have turned over
operational control of their facilities toit. See Pub. Uils.
Commin v. FERC, 254 F.3d 250, 252-53 (D.C. Cr. 2001).

Entities wiwth firmcontractual rights to transm ssions gener -
ated by these public facilities (contractual rightshol ders) may
also join the California I SO by assigning their contractual
rights to the SO s control. |1SO Revised Tariff s 2.4.4.1.2.
Public utilities and contractual rightsholders joining the Cali -
fornia SO are called transm ssion owners. Under the |1SO s
regul ations, transm ssion owners are required to devel op

pricing nmechanisns.1 1SO Revised Tariff s 7.1. Through
t hese pricing nmechanisns, the California | SO conpensat es
transm ssion owners for the transm ssions they convert to the
| SO s control and sets the prices custoners pay for transm s-
sions. Id.

On May 3, 1999, the Comm ssion issued an order condition-
ally approving Amendnent 9, a proposal by the California
| SO for the provision of firmtransm ssion rights (May O -
der). California Indep. Sys. Qperator Corp., 87 F.E. R C
p 61,143 (1999). Under Anendnent 9, the | SO auctions
transm ssion paths that are subject to congestion. 87
F.ERC at 61,570. Auction revenues are distributed to the
transm ssi on owner that owns, or has contractual rights to,
the auctioned transm ssion paths. 1d. Transm ssion owners
receiving auction revenues are required to deduct these reve-
nues fromthe costs they seek to recoup fromthe California
SO 1d. The Conmi ssion specifically held that the My
Order did not address "the exercise of conversion rights
(which permts Existing Custonmers to convert to |SO Tariff
service[)]." 1d. at 61,581

The petitioner in this case, the California Departnent of
Wat er Resources (the Water Departnent), is a contractual
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ri ghtsholder that has firmtransm ssion contracts with Pacific
Gas & Electric and Southern California Edison. The Water
Departnent anticipates joining the California I SO as a trans-
m ssion owner. On June 2, 1999, the Water Departnent

sought rehearing of the May Order, arguing that contractual

ri ght shol ders shoul d not be required to devel op and use | SO
prici ng mechani snms because they do not apply to contractual

ri ghtshol ders. The Water Departnent's |ogic was as foll ows:

1 The pricing nechanisns are a Transm ssion Revenue Re-
quirenent, which is the total annual authorized revenues turned
over to the California I1SG a Transm ssion Revenue Bal anci ng
Account, which ensures that all credits a transm ssion owner re-
ceives are subtracted fromits Transm ssi on Revenue Requirenent;
and an Access Charge, which is the price a transm ssion owner
charges customers. SO Tariff s 7.1; see generally California ISO
Second Revi sed Sheet No. 354.

(1) the 1SO pricing nechanisns are cal cul ated by determ ning
the costs of providing transm ssions, 1SO Tariff s 7.1, (2)
because contractual rightsholders receive transm ssions from
ot her transm ssion providers, contractual rightshol ders do not
have costs associated with transm ssions; therefore (3) the
Wat er Departnent, and other contractual rightshol ders,
shoul d not be required to devel op and use | SO pricing
mechani sns. California Indep. Sys. OQperator Corp., 88
F.EER C. p 61,156, at 61,527-28 (1999). On August 2, 1999,
the Conm ssion granted the Water Departnent's rehearing
petition (August Order). 1d. at 61, 528.

The California | SO and Sout hern California Edi son Conpa-
ny filed an application for rehearing of the August Order,
contendi ng that because the California | SO conpensat es
transm ssion owners for their costs and prices transm ssion
charges based upon the |1SO pricing nechani snms, contractua
ri ghtsholders that join the California | SO nust develop | SO
pricing nmechanisns to avoid "severely skewing] the cost
al l ocation systemunder the California ISO tariff." Califor-
nia I ndep. Sys. Qperator Corp., 94 F.E R C p 61,343, at
62,269 (2001). On March 28, 2001, the Conm ssion granted
the California 1SO s and Southern California Edison's petition
for rehearing (March Order). Id.

In a rel ated proceedi ng, on Novenber 10, 1999, in response
to questions regarding the jurisdictional status of transactions
under the California | SO s proposal, the Conm ssion issued
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an opi nion holding that pursuant to section 205 of the Federal
Power Act, 16 U S.C. s 824d, the Conm ssion has jurisdiction
over the sale of transm ssion rights. California Indep. Sys.
Qperator Corp., 89 F.ERC p 61,153, at 61,435 (1999). The
Cities of Redding, Santa Clara, and Palo Alto, California, and
the MS-R Public Power Agency (Redding), sought rehear-

ing of this decision, arguing that the Conm ssion had i nper-

m ssibly attenpted to assert jurisdiction over nmunicipalities
in violation of section 201(f) of the Federal Power Act.2 The

2 Section 201(f) provides, in relevant part: "No provision in this
subchapter shall apply to ... any political subdivision of a State ..

Conmi ssi on deni ed Redding's petition for rehearing on
March 28, 2001. 94 F.E R C at 62,270-71.

Wt hout seeking rehearing of the March Order, the Water
Departnent filed this petition for judicial review of the
March, August and May Orders, arguing that the Comm s-
sion's decision requiring it to devel op and use |SO pricing
nmechani sns was not based upon substantial evidence. The
Wat er Departnent al so contends that the Comm ssion cannot
exercise jurisdiction over it because it is a transm ssion
custoner, not a utility ower. See 16 U S.C. s 824(b). Red-
ding intervened in support of the Water Departnent, raising
t he sane argunment Redding presented in its petition for
rehearing before the Comm ssion.

Section 313(a) of the Federal Power Act provides that a
"state comm ssion aggrieved by an order issued by the Com
mssion ... may apply for a rehearing." 16 U S.C. s 825l (a).
It further provides that "no proceeding to review any order of
the Comm ssion shall be brought by any person unless such
person shall have made application to the Conm ssion for
rehearing thereon." |d. The rehearing requirenent is an
"express statutory limtation[ ] on the jurisdiction of the
court." Tennessee Gas Pipeline Co. v. FERC, 871 F.2d 1099,
1107 (D.C. Cr. 1989); see also Ganholmex rel. M chigan
Dep't of Natural Resources v. FERC, 180 F.3d 278, 280 (D.C.
Cir. 1999). Neither the court nor the Comm ssion has the
di scretion to ignore it. See Ganholm 180 F.3d at 280-81;
see al so Blue Stone Energy Design, Inc. v. FERC, 74 F.3d
1288, 1293 (D.C. Cr. 1996); Town of Norwood, Mass. V.

FERC, 906 F.2d 773, 774 (D.C. Cr. 1990).

As we have interpreted s 313(a), if an order on rehearing
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nodifies the results of the earlier order in a significant way
adverse to a party, that party nust seek a rehearing of the
order before filing a petition for judicial review. See Nor-
wood, 906 F.2d at 775. This gives the Comm ssion "an
opportunity to bring its know edge and expertise to bear" on
the petitioner's objections before they are presented to the

unl ess such provision makes specific reference thereto." 16 U S. C
s 824(f).
court; if the objections are well-founded, Comm ssion action

on the rehearing request nmay obviate judicial proceedings.
Nort hwest Pipeline v. FERC, 863 F.2d 73, 77-78 (D.C. Cr.
1988); Ganholm 180 F.3d at 280.

The Water Departnent concedes that the March Order, in
whi ch the Conm ssion reversed its position regardi ng whet h-
er the Water Departnent nust use | SO pricing nechani sns,
significantly nodified the August Order. It nmintains,
t hough, that the March Order did not significantly nodify the
May Order because it nmerely reinstated the aggrievenent the
Wat er Departnment suffered fromthe May Order.3 The idea
must be that in determ ning whether there was enough of a
change to require a rehearing petition, one nmust conpare the
original order with the |ast order, ignoring whatever orders
I ssued in between. W doubt that our precedents support
this approach. But even if they did, the March Order cannot
be viewed as nmaking only a mnor alteration to the My
Oder. Inits May Order, the Comm ssion conditionally
approved the California | SO s proposal regarding firmtrans-
m ssion rights, and nothing nore. The Water Departnent's
alleged injury stens not fromthe May Order, but fromthe
Commi ssion's decision in its March Order that contractual
ri ght shol ders must devel op | SO pricing nechani snms. The
March Order thus significantly altered | egal relationships and
gave rise to the grievance the Water Departnent now presses
in court. See Norwood, 906 F.2d at 775. Even if we had
jurisdiction and agreed with the Water Departnent's argu-
ments that it should not be required to develop California
| SO pricing nmechani sns, this would have no bearing on the
May Order approving Amendnent 9.

G ven these circunstances, there is no possibility of "an
endl ess cycle of applications for rehearing and denial."
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3 Qur use of the term"aggrievenent" is for conveni ence and

not neant to inply that the Water Departnent has in fact been
aggrieved. The Water Departnent is not a nenber of the Califor-
nia | SO which the Conm ssion clains deprives it of standing to
chal | enge the March Order. W do not resolve this particul ar

st andi ng question. See Ruhrgas AG v. Marathon G| Co., 526 U. S.
574, 585 (1999).

Sout hern Natural Gas Co. v. FERC, 877 F.2d 1066, 1073
(D.C. Gr. 1989). 1In Southern Gas, the court held that a
petitioner did not need to seek a rehearing of a Conm ssion
order denyi ng rehearing when the outcone had not been
changed but the Conm ssion had "supplie[d] a new inproved
rationale.” 1d. (enphasis in original). Here, the Mrch
Order directed an outcone significantly different fromthe
May and August Orders, not the sane outcone with a new
rationale. The Southern Gas court explicitly stated that in
such a situation the rehearing requirenent under s 313(a)
begi ns anew. 4 |d.

The Water Departnent also sought judicial review of the
May and August Orders, but we do not have jurisdiction over
t hose orders either because the Water Departnment plainly
does not have standing to contest them A party claimng to
be aggrieved within the neaning of s 313(a) nust satisfy the
constitutional requirenents for standing. See Public Uility
Dist. No. 1 of Snohom sh County, Washington v. FERC, 272
F.3d 607, 613 (D.C. GCir. 2001). One such requirenent is that
a party suffer an "injury-in-fact." I1d. As is clear fromthe
precedi ng di scussion, neither the May Order nor the August
Order aggrieved the Water Departnent. The May O der
nmerely approved Anendnent 9 wi thout binding the Water
Departnent to any of the pricing schenes that it currently
chal | enges, and in the August Order the Conm ssion decided
inits favor. The Water Departnent suffered "injury-in-fact"
fromneither of these orders.

As to the intervenors, "absent extraordinary circunstances,
intervenors 'may join issue only on a matter that has been
brought before the court by' " a petitioner. Al abama Muin.
Distribs. Goup v. FERC, 300 F.3d 877, 879 (D.C. Gr. 2002)
(quoting Illinois Bell Tel. Co. v. FCC, 911 F.2d 776, 786 (D.C.
Cir. 1990)). An exceptionto this rule is that an intervenor
may raise an issue if the intervenor has preserved the issue in
its own petition for rehearing before the Conm ssion, and the
I ntervenor satisfies the statutory requirenents for a petition-
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4 Southern Gas construed s 19(b) of the Natural Gas Act.
That provision is analogous to s 313(a). See Norwood, 906 F.2d at
774.

er to seek judicial review of the Comm ssion's order. See
Al abama Mun., 300 F.3d at 880; see also R o G ande

Pipeline Co. v. FERC, 178 F.3d 533, 539 (D.C. Cr. 1999
(intervenors nust seek direct reviewto raise additional is-
sues). Neither situation is present here. The Water Depart -
ment, toward the end of its brief, nentions in a footnote that
16 U.S.C. s 824(f) precludes the Comm ssion from exercising
jurisdiction over political subdivisions of a state; the footnote
adds that the provision has no "direct applicability” to it, but
shows congressional intent. The Water Departnent's foot-

note does not properly present, and thus does not preserve,

the issue the intervenors wish to argue. See Carducci V.

Regan, 714 F.2d 171, 177 (D.C. Gr. 1983). Although Reddi ng

rai sed the argunments it nmakes in court in its petition for
rehearing before the Comm ssion, Redding did not satisfy the
statutory requirenents for judicial review Petitioners nust
seek review "within sixty days after the order of the Conm s-
sion upon the application for rehearing.”" 16 U S.C. s 825l (b).
Reddi ng i ntervened on June 25, 2001--eighty-nine days after

the Comm ssion entered its March 28, 2001 order.

The petition for judicial reviewis therefore dismssed for
| ack of jurisdiction. W also have no jurisdiction to consider
the intervenors' contentions regarding the nerits.

D sm ssed.
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