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TO CONVENE OR NOT TO CONVENE?

If you have a dispute that may be suitable for dternative dispute resolution (ADR), but are not certain
which options may be available to you or your client, a convening sesson is an excellent way to find out.

A convener isaneutra person who assistsin commencing settlement discussionsor an ADR process such
as mediation. At FERC, members of the Dispute Resolution Service (DRS) Staff act as conveners for this
purpose. Initsfirst contact with the parties (usudly a phone cdl), the DRS will explore the possibility of using
ADR to resolve the conflict. If aninterest exigts, the DRSwill “convene,” i.e., meet with the partiesand explain
the ADR options available to them.

During the convening session, the DRS representative will act as a guide, help the parties understand the
process, get the process garted, and aid in discussing the sdlection of a third party neutrd. The parties may
sdect athird party neutral from ingde or outsde the Commission and will define the role the third party neutral
will have. If the parties choose athird party neutral other than the DRS representative to proceed with an ADR
process, the DRS representative will step out of the picture, and the parties’ choice will continue the process.

For partiesinterested in ADR, there is nothing to lose by requesting a convening sesson. It will not delay
the Commisson’s ordinary processing of a case unless the parties make such arequest. Nor will a convening
session bind the parties to continue with an ADR process. So, if the parties to your dispute are interested in
ADR, perhaps the convening session isjust what your case needs for an ADR jumpdiart.

“I have the highest regard for the ADR process and the Commission’s Dispute Resolution Service.
From the perspective of the parties to a dispute (potential or actual), this process provides an
alternative to time and resource intensive litigation. From the perspective of the Commission,

the ADR process allows for the resolution of disputes in a timely and streamlined manner. As the
Commission continues to accelerate its processing of disputes brought to its attention, and as the
number and complexity of disputes continues to increase, the ADR process likewise becomes

increasingly valuable.”
-- Chairman Curt Hébert, Jr.
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We continue to have many ADR successes at the Commission.
Takealook:

FROM THE ALJ CORPS

udge McCartney was the settlement

udge in Puget Sound Energy, Inc. (PSE).
As a result of the settlement process, the par-
ties agreed to an uncontested settlement regard-
Ing an interconnection issue on PSE’s system.
The settlement judge procedures provided a pro-
cedura and anaytica framework within which
the parties could bring the issues in dispute to
resolution without the time and expense of pro-
tracted litigation. The settlement negotiations
were conducted by use of telephone, fax and

T

Judge Brenner conducted a settlement
udge proceeding involving many parties
and severd consolidated dockets. This proceed-
ing resulted in an uncontested settlement that
was approved by the Commisson. The issues
involved certain terms of Centra Maine Power
Company’s Open Access Tranamisson Taiff, in-
terconnection agreements and return on equity.
The comprehensive settlement was reached af-
ter many sessons among the parties and before
Judge Brenner. One marathon sesson was held
a the Augudta offices of the Maine PUC in or-
der to accommodate the many interested parties
located in Maine.

As stated in the explanatory statement
filed with the paties settlement: “Given the va
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email, which permitted the timely sharing of
information a minimal expense to the parties.

Judge McCartney provided early neutral
evauation of the respective postions of the par-
ties, in conjunction with feedback regarding
FERC policies, procedures and precedent.
These actions permitted resolution of the dis-
puted issues in a manner that facilitated easy
and uniform interconnection by generators,
thereby promoting competition and consumer
interests.

riety of interests involved in this case, the com-
plexity of the transmission system in New En-
gland, the evolution of the energy indudtry in . . .
Maine, and the novel issues to congder, it took
significant effort for the settling parties to reach
an agreement . . " In addition, the parties reached
a temporary compromise regarding a long-stand-
ing disoute in Centrd Mane's sarvice aea a leest
until March 2003. Related issues are addressed
in the context of the New England Power Pool’s
Order 2000 compliance efforts.

The settlement puts into place a schedule
and process for informationd filings updating the
formula rate, discovery requests and challenges
to the accuracy of the data and cdculations un-
der the formula
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FROM THE DISPUTE RESOLUTION SERVICE
The Kansas Ad Valorem Proceedings

he Kansas ad val orem proceedings

have along and complicated history
extending back 17 years. In 1996, the United
States Court of Appedlsfor the D.C. Circuit held
that Kansas ad valorem taxes could not be
recovered from gas consumers as an add-on to the
price of gas and that liabilities for overcharges
extended back to October 4, 1983. The dollars,
number of clams and participants involved is
staggering. Of the four largest cases, the combined
refund clams arein the range of $240 million
dollars. For example, one pipeline estimates that
there are gpproximately 600 working interest
owners behind 60 operators on its syslem.  Some
of the operators and working interest owners are
no longer in business, and some working interest
owners are deceased.

Numerous petitions for clarification or other
form of relief are dso pending before the Commis-
gon and additiona petitions are certain to befiled
absent a settlement of the proceedings. In addi-
tion, at least two dozen appedls have been filed
with the U.S. Court of Appedswith severd more
gppeds possible if the cases remain unsettled.
Federal and state legidation has been proposed
from time to time in an attempt to resolve the
issues. Without resolution of the cases, state court
litigation may require appdlaereview. Insum,
settlements of these proceedings would avoid the
expenditure of severd millions of dollars and dlow
ggnificant business and Commisson resources to
focus on the future and not the past.

In March 2000, two conferences were held
to initiate ADR processes in the Kansas ad valo-
rem proceedings. The participants agreed that
Settlement negotiations should be pursued sepa-
rately for each pipdine involved with the Kansas
ad valorem tax refund issues.  The participants
aso agreed to have the DRS facilitate/mediate the
Settlement negotiations.

To date, the DRS s efforts have been suc-
cessful ina number of instances and are ongoing in
others. In the Colorado Interstate Gas Company
proceeding, the Commission approved a settlement
that resolves approximately 90% of the dollars at
issue. For the Williams Gas Pipdline Company, the
Commission approved a settlement that diminates
622 of 652 clamsand islikely to diminate addi-
tiond claims of producers who wish to take
advantage of the offered credit. A settlement that
resolves dl clamsin the Northern Natural Gas
Company proceeding was approved by the
Commission in December 2000. And in February,
the DRS reinstated a mediation process to resolve
the clams in the Panhandle Eastern Pipdine
Company proceeding.

The settlement of so many damsinthead
valorem proceedings represents a huge accon-
plishment for dl involved. The ad valorem cases
are an example of the success that can be achieved
when parties work together with acommon god in
mind.

In the next issue of FERC ADR News read the feature about past DRS
successes, including one of our first success stories, the Phelps Dodge case.
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From Office of the General Counsdl & Office of Administrative Litigation

he Market Oversght and Enforcement Section of the Office of Generd Counsd (Enforcement) and

Columbia Gas Tranamission Corporation (Columbia), Columbia Gulf Transmisson Company (Gulf),
and Columbia Energy Services, Inc. (CES) (collectively the “Columbia Companies’) successfully used ADR to
setle a preliminary enforcement investigation  For severd years, Columbia engaged in certain gas imbaance
transactions with eight of its customers, including CES. During a portion of that time period, Gulf engaged in gas
imbalance transactions with eight customers, not including CES. These gas imbaance transactions alowed the
shippers to generate revenues based on the fluctuating seasond price of natural gas. For certain transactions,
Columbia received a large portion of the generated revenues. When Columbia and Gulf engaged in the gas
imbalance transactions, Columbiaand Gulf did not provide the gasimbaance serviceto every shipper that sought
to paticipate. Columbia and Gulf aso did not post the avalability of therr gas imbadance services on ther
electronic bulletin boards or make the services known to dl customers.

The parties sought to negotiate a settlement but reached an impasse. Enforcement then suggested that the
parties meet with the DRS to discuss whether this matter could be resolved by ADR in lieu of litigation. After a
convening session with DRS, the parties jointly selected Judge Lawrence Brenner to offer an early neutral evau-
ation of their respective postions and explore how to satisfy their underlying interests. The Commission later
gpproved the settlement reached by the parties through ADR. This demonstrates how ADR can be successfully
employed in enforcement cases at FERC.

Officeof Adminidrative Litigation (OAL) gaff is often able to provide parties as well asjudges with techni-
ca and legd expertise. For example, OAL saff may serve the role of independent early neutral evauators,
which often permits the parties to view their litigation risks, strengths and weaknesses in an objective manner.
Thus, they may redlize that settlement isin their best interests.  Below are saverd recent successes in which
OAL daff exercised early neutra evauation, facilitation and negotiation skills:

. Northern Border Pipeline Company was the last mgor gas pipdine using a*“cost of service’ tariff (rather
than the usud dated rate tariff). This permitted the pipeline to recover cost increases without Section 4 authori-
zation and unreasonably insulated it from risk. Through negotiations with the parties, Northern Border switched
from arate with a sngle demand charge and no commodity rate to a stated rate tariff that uses the Commisson's
preferred SFV methodology.

. Following the Commission’s conditiond merger approva, Nevada Power Company and Serra Pacific
Power Company divested their generation facilities and filed certain tariffs and contracts governing the saes of
generation from those units. The Commission set for hearing various recourse rates for the buy-back of power.
OAL gff facilitated settlement negotiations that led to a settlement of al outstanding issues.

. The Cdifornia Rdiability Must-Run proceedings involved complex issues such as the pricing, terms and
conditions for generating units that must operate at certain times, and which exercise locationa market power
when they are operating. The parties and OAL gaff engaged in settlement discussons beforea settlement
judge and developed crestive, practica business solutions to the complex problemsin the case. The settlements
resched meshed the redlities of the business world with the need for religbility of the dectrica grid.

See our next issue for moreinformation on early neutral evaluation.
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Did you know?

The Commission has recently instituted new procedures that will result in faster
approval of uncontested settlements. Under the new procedures the Administrative
Law Judge (ALJ) attaches a draft letter order to the certification of uncontested
settlement. After the settlement is certified to the Commission, the matter is sched-
uled for the next Commission meeting for approval.

COMING UP ¢ Early Neutral Evaluation

IN THE ¢ On-call Settlement Judge
NEXT ISSUE: ¢ Is Your Case an ADR Candidate?
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