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New Alternative Dispute
Resolution | nfor mation
on FERC'sWebhgte!

he Commission recently
I unveiled anew look for its

website at www.ferc.gov
with more user-friendly features.
Aspart of the upgrade, all of the
Commission'sADR-related ma-
terials are consolidated in the
drop-down list under “Legal Re-
sources’ and "Alternative Dis-
pute Resolution." Among the
topics addressed are:
* Benefitsof ADR
* Theroleof confidentiality inan
ADR process

* The continuum of disputereso-
lution methods from unassi sted
negotiationto litigation

* A description of the various
ADR options available at the
Commission, including: Dispute
Resolution Service, Settlement
Judges, FERC Trial Staff, and
the Enforcement Hotline

* A link to the FERC ADR
Newsletter and other significant
ADR documents
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"The courts of this country should not be the places where the
resolution of disputes begins. They should be the places where
disputes end — and after alternative methods of resolving disputes

have been considered and tried."
— Justice Sandra DayO'Connor

NOTABLE QUOTE




ADR Workshops for Industty Patticipants

Workshops Promote
Greater Stakeholder
Involvement
In Pipeline Certificate
Processes

he Dispute Resolution Service and Office of

Energy Projectshave conducted and are planning
anumber of workshopsfor the natural gas pipeline
industry toincrease stakehol der participationin pipe-
line certificate processes.

In November 2002, the FERC participated in awork-
shopinLowell, Massachusettsfor representatives of
pipeline companies, landowners, state agencies, and
technical consultants. Another workshopwasheldin
January 2003 in Houston, Texasfor twelve entities
(mostly natura gaspipdinecompanies) involvedinthe
FERC gas certificate process. Inthese workshops,
the group discussed FERC's pre-filing process, vari-
ousoptionsto achieve better buy-in from stakehol d-
ersin the design and planning of a project, lessons
learned from past experienceswith the pipeine certifi-
cate process, and the public benefits and opportuni-
ties pertaining to pipeline projects.

In March and July 2003, respectively, the DRS held
workshopsfor ColumbiaGas Transmissonin Charles-
ton, West Virginiaand WilliamsCompany in Sdt Lake
City. Theseworkshopsprovided assistanceto com-
paniesonimproving stakeholder processes.

he DRS encourages entities involved in

gas certificate proceedingsto call or e-mail for
information about aworkshop on the benefitsof inter-
est-based processesin gas certificate proceedings. The
DRStoll freenumber is1-877-FERCADR (337-2237)
and thee-mail addressisferc.adr@ferc.gov.

HydroVision 2002
Conference Highlights
ADR Workshop

tothetraditional processesthat may reducethe

disputesthat are an unavoidablefact of life. Un-
fortunatdly, existing administrative conflict resolution
systemsare often overburdened and ineffective. Ad-
judicative procedures can exacerbate an adversarial
Situation, further contributing to division and negative
fedings. Fortunately, therearedternativestothetra-
ditional processesthat may reducethetimeand cost
of reaching adecision, and aso help participantsfeel
better about the process.

t theHydroVision 2002 Conference, the Di-
A rector of the DRS and Peter Woodrow from

CDR Associates conducted aworkshop that
presented an overview of the aternativesthat can be
used to help partiesresolve disputes. Theworkshop
a so focused on the differences between positiond and
interest-based negotiations, and emphasized theim-
portance of good negotiation skills.

I nthe hydrodectricindustry, therearedternatives

T heworkshop addressed how to start anADR
process, how to screen adisputeto determine
the most appropriate resol ution process, the
value of aconvening session, therole of mediation
and the mediator, and the benefits of early neutral
evaluationin ng positionsandinterests. The
workshop a so engaged the participantsin adiscus-
sionof industry needsfor resolving disputeseconomi-
caly, quickly, and with use of fewer human resources.




From OAL/OALJ

Trial Staff in the Office of Administrative Litiga-
tion (OAL) and the Administrative Law Judges
(ALJs) in their roles as settlement judges often
are key to helping parties to achieve settlement
in contested proceedings.

Among recent successes is a hotly contested
rate proceeding in Portland Natural Gas Trans-
mission System (Docket No. RP02-13). Al-
though no Settlement Judge or mediator was
assigned to this proceeding, the parties had to
grapple with many difficult issues. These in-
cluded a tripling of the pipeline's cost of ser-
vice, a significant change in the company's
rate design, and a claim that the pipeline's
substantial construction cost overruns were
caused by company mismanagement. The
participants submitted extensive testimony
and exhibits related to these issues. After
months of difficult and intensive negotiations,
and with the persistent efforts of OAL Trial
Staff, the parties were able to reach settle-
ment prior to the trial date. Under the settle-
ment, the pipeline's customers have received
substantial refunds and are now paying sig-
nificantly reduced rates. The settlement was
approved by the Commission on January 14,
2003.

In two other cases, FERC Administrative
Law Judge Lawrence Brenner oversaw
settlement discussions in which Trial Staff
assisted. In the first of the cases, Golden
Spread Elec. Coop. v. Southwestern Public
Service, Judge Lawrence Brenner served as
mediator between the parties to a bilateral
contract. Judge Brenner met both individu-
ally with the parties and in joint sessions with

parties and Trial Staff. Trial Staff assisted
the Judge, in particular by proposing alter-
natives to difficult-to-resolve issues. As are-
sult, the parties achieved a settlement of all
issues raised in a complaint and cross-com-
plaint. The settlement provided for a lump
sum payment of $5 million to one complain-
ant, agreement on a number of specific rate-
making and operating concerns, and de-
tailed procedures for future implementation
of terms of the Agreement in question in the
proceeding. The parties also provided for
an Operating Committee represented by
both parties to resolve future disputes, and
for binding arbitration if issues cannot be
resolved by the Operating Committee. The
Commission approved the settlement on
July 10, 2003.

In the other case, Tampa Electric Company,
there were issues regarding open access
transmission tariff rates that involved numer-
ous parties with a variety of interests. Again,
Judge Brenner conducted both individual and
joint sessions with the parties. Trial Staff
played a valuable role in the complex pro-
ceeding. Staff prepared and presented a
preliminary settlement proposal in the form
of “Top Sheets”, an analysis of the underly-
ing cost of service. In addition, Judge
Brenner allowed Trial Staff to work indepen-
dently with the parties in certain negotiating
sessions. As a result of these efforts, the
parties agreed to a settlement that produced
lower rates for a number of transmission ser-
vices, and provided a moratorium on future
rate increase filings. The Commission ap-
proved the settlement on July 9, 2003.
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From Dispute Resolution Service

In September 2002, the Office of Energy Projects (OEP) asked the Dispute Resolution Service (DRS) to help
the Grand River DamAuthority (GRDA) and the affected federal and state agenciesaddresstheir differences
over afish and waterfowl habitat management plan (mitigation plan) for GRDA's Pensacolaproject.

The DRSmet with GRDA, the agenciesand other interested stakehol dersand hel ped them identify interests
and optionsthat would move them toward an agreement. Asthe partiesbegan to understand each other's
interests, they understood why the other partieswanted something. Then the partieswere ableto cooperate
and usetheinterestsasthebasisfor creating optionsand solutionsfor settlement. Asaresult, inApril 2003, the
partiesagreed onthe mitigation planterms. Amongtheterms. (1) GRDA will contribute annualy to afund that
will be used to mitigate the environmental impact of the project; (2) aTechnica Committee, composed of
representativesfrom GRDA, the U.S. Fish and Wildlife Service, the OklahomaDepartment of Wildlife Con-
versation, the OklahomaWater Resources Board, the U.S. Army Corpsof Engineersand Oklahoma State
Universty, will decide how the mitigation fund will be used; and (3) GRDA will fund millet seeding each year.
GRDA filed the mitigation plan and the Commission accepted it on May 22, 2003.

The mediation process had the additional benefit of improving therelationship among the parties. They are
working together on other Pensacolaissues, aswell ascollaborating on are-licensing effort on another GRDA
project. The effects of the mediation process should provide alegacy for cooperative and collaborative
efforts.

Indian tribal governments under Executive Order

FPO and OEP Consultation
Benefitsthe Colville Tribeon

the Priest Rapids Hydro
Relicensing Proj ect

Colville Reservation (Colville) contacted the

Commission'sthen-Federal Preservation Officer
(FPO), who isaDispute Resolution Specidist inthe
Dispute Resolution Service. The Colvillerequested
assistanceon cultural resourcesinvestigationsin con-
nection with therelicensing of the Priests Rapids Hy-
drodlectric Project (P-2114) in Washington State. The
Colvilleraised severa concernsregarding thetreat-
ment of human remainsidentified from archeol ogical
surveysassoci ated with the project, thetribal notifica:
tion processfollowing discovery of senstiveremains,
and FERC's consultation and coordination roleswith

I n Spring 2002, the Confederated Tribes of the

13084 and Section 106 of the National Historic Pres-
ervation Act (NHPA).

On May 9, 2002, the Dispute Specialist and a Cul-
tural Resources Specialist from the Commission's
Office of Energy Projects (OEP) attended ameeting
in Ephrata, Washingtonwith the Colville, other Native
American groupswithinterestsin the project territory,
severd federa land-managing agencies, the Washing-
ton StateArcheologist, and Grant County Public Util-
ity Digtrict, the project sponsor. Grant County PUD
hired aprofessional facilitator to assist with the meet-

INgS

The Dispute Specidist and the OEP representativere-
quested that the participantsidentify their interestsand
work together to meet each others interests. Thepar-
ticipantsagreed to establish aCultural ResourceWork

Continued on Page 5




Continued from Page 4

Group (CRWG) and meet regularly to discussindi-
vidua and mutud interestsaswell asnew mattersre-
lated to compliancewiththe NHPA. After two CRWG
meetings, which the FERC staff attended, the group
established written proceduresto notify tribes about
human remains, clarified FERC'sand the applicant's
rolesinthe Section 106 review for thisproject, and
began adid ogueonreburia of sengtiveremainswhen
morethan onetribeclaimed ownership of theremains.

The Grant County PUD filed alicense application on
October 29, 2003. The CRWG dso planstocontinue
to meet. By establishing early, respectful, interest-
based consultation, thetrust between Federal, state
andtriba governmentsshouldincreaseand hdptrans-
formculturaly diversepartiesintojoint problem-solvers.

cyen More
BELRISEN

From El Dorado
Collabor ative Process

OGC and OEP S aff

Following anintensive 2-year schedule of dialogue,
technical meetings, studiesand anaysis, astaff team
from FERC's Office of Generd Counsd—Projectsand
the Office of Energy Projects completed asuccessful
collaborative processfor there-licensing of El Dorado
Project No. 184. The El Dorado project is a 21
megawatt hydroelectric and water supply project
owned and operated by the El Dorado Irrigation Dis-
trict (EID). Themembersof the collaborativeteam
(EID, federd, stateand loca representatives, non-gov-
ernmenta organizationsand landowners) sgned acom-

prehensive settlement agreement that wasfiled with
FERC onApril 29, 2003.

Termsof the agreement include: asophisticated re-
gime of minimum streamflow requirements at key
pointsin the system to mimic natural processesand
provide hedthy habitat for aquatic species, fish screens
toavoid accidental injury of trout, provisionsto pro-
tect and enhancerecresational opportunitiesand facili-
tiesat the Project'sreservoirs, ongoing monitoring pro-
gramsfor key ecol ogical indicators, maintenance of
ElID'sability to continuefull delivery of itsconsump-
tive water rights, and opportunitiesfor EID to pro-
ducesignificant revenuesfrom eectrica generation at
theAkin Powerhouse.

Severd individuaspraised thefacilitated processthat
lead to the agreement. A U.S. Forest Servicerepre-
sentative stated that, "all the parties interestswere
taken into account and balanced in the settlement
agreement.” An EID spokespersonfoundit "refresh-
ing to arrive at awin-win agreement when so many
interestsareinvolved.” The spokesperson noted that
theagreement providesalong-term blueprint for the
project. "More than that," she added, "it creates a
real partnership. Valuablerelationshipshavegrown
during the collaborative processamong morethan a
dozen government agencies, citizens groupsand indi-
vidualsrepresenting afull spectrum of interests.”

| nteragency ADR Working
Group: "ADR Central" for
the Federal Gover nment

DRS4&f actively participatesonthel n-ter agency
ADRWorking Group Searing Committea TheCom+
mittee, which congstsof ADR professond sand experts
fromover 26 federd agencies, coordinatesmulti-agency
ADRinitidtives, promotesbest practicesfor federd ADR,
and conductsdiscourseon, and disseminatesinformation
regarding, federa policy onADR. Inadditionto partici-
patinginthegenerd activitiesof theCommittee, theDRS
Director chairsthe Committeg's Civil Enforcement and
Regulatory section. TheDirector hasaso overseenthe
committegspreparationof abriefing pgper onADRusein
thefedera sector. A god of the DRSisto consult with
other federd agenciesonhow toexpandtheir ADRefforts
beyond workplaceand procurement disputes.

FERC ADR NEWSLETTER 5

Have Questions? Call Toll-Free 1-877-FERC-ADR
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Upcoming Topics
| DRS Partners With State Regulatory Agencies to Advance the Use of ADR
H DRS Promotes ADR in Civil Enforcement and Regulatory Disputes
u ADR Use in Regional Transmission Organization Disputes
= More ADR Success Stories From Around the Commission

Don’t Forget out new web address: www.tetc.gov/legal/adt.asp
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