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Iternative Dispute Resolution (ADR)

isaninclusiveterm that encompasses
avariety of dispute resolution methods used in
lieu of adjudicative or adversarial methods for
resolving conflicts. Generally, ADRisavolun-
tary process in which participants focus on
meeting their business, consumer resource pro-
tection, or other important ob-
jectivesrather than on whom has
the stronger position.

Examples of ADR tech-

niguesinclude collaborative pro-
cesses, facilitated negotiations,
early neutral evaluation, media-
tion, settlement judge procedures, mini-trial,
and binding and non-binding arbitration. One of
the strengths of ADR isitsflexibility. The par-
ties choose a third party neutral and design the
process based on their needsand comfort level.
With the help of the third party neutral, the par-
ties explore how to satisfy their underlying in-
terests and find mutually acceptable solutions
to their disputes. Ultimately, the ADR process
may result in stronger relationships, save time,
and reduce costs. While ADR cannot guarantee
results, it succeedswhen partieswork coopera-
tively and focus on identifying and satisfying
their underlying interests.

So think smart! Check with the Dispute
Resoulution Services (202) 208-0702;1-877-
FERC-ADR(337-2237);
FERC.ADR@FERC.FED.US) early when you
have a dispute to determine if your dispute is
an appropriate candidate for ADR.

FERC ADR NEWSLETTER 1

OUR INAUGURAL | SSUE!

FALL 2000

WHY USE ADR?
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You haveadispute. Already, aconsiderable
amount of time, money, and resourceshave
been used to advance your position. Your caseis
now beforetheU. S. Court of Appeals. TheCourt,
onitsowninitiative, selectsyour casefor mediation.
Atfirst, youareskeptical of itschancesfor success.
But you giveit atry--and mediationworks. Y our in-
terestsaremet.

An obviousquestionis: ‘why wasn't mediation
or someother ADR processconsidered at theoutset
of thedispute’ ? Wasitlack of knowledgeof theavail-
able options? Wasit dueto the belief that certain

See Why ADR? on page 3
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We have had many ADR successes at the Commission and want to
shareafew. Takealook:

FrRoM THE DRS

Over a year had lapsed since the Commission re-
quired each interstate pipeline to enter into an Op-
erational Balancing Agreement (OBA) with the natural
gas companies with whom the pipelines had intercon-
nections. Since gpproximately 40 OBAsinvalving 5 mgor
interstate natural gas companies had not been executed,
the DRS was asked by the Commission to convene the
parties to assess whether a process could be arranged
to assist the parties in reaching agreement. Through
both face-to-face meetings with the parties as well as
telephone contact, the DRS facilitated agreement with
the partiesin connection with al outstanding OBAS. Fac-
torsthat contributed to successful execution of the OBA
agreements included: face-to-face interactions, active
listening, creetive thinking, focusing oninterests, and pe-
riodic check-insby thefacilitator to offer assistance and
monitor the progress of the negotiations. 1n caseswhere
the only barrier to executing an OBA was other work
that had taken priority, it took only a dedicated third-
party neutral to jump-start the agreement to a success-
ful conclusion.

I n another case, autility and amarketer wereinvolved

in a dispute concerning a protested notice of cancel-
lation. While the Commission’s 60-day clock was run-
ning, the DRS called the parties and explained that the
case appeared to be an excellent candidate for an ADR
process. The parties agreed to convene to explore the
use of ADR. The convening session transitioned into
an assisted negotiation with the DRS staff and the par-
tiesreached a settlement in principlethe sameday. The
protest waswithdrawn and a Commission order became
unnecessary. The parties did a great job to focus on
their underlying interests and were ableto quickly find a
creative solution that met their needs.
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FRoOM THE AL J CoRrpPs

dge Peter Y oung achieved success as a settlement

udge in a highly contested New Y ork Independent
System Operator (NY 1SO) case. The case addressed
significant amendments to 38 pre-existing transmis-
sion agreements filed by the Member Systems of the
New York Power Pool to incorporate various provi-
sons of theNY SO tariff. The presding judge and the
partiesdecided to narrow the scope of thehearing through
pardle settlement judge proceedings.  Throughout the
Settlement judge proceedings, progressive settlement mile-
stones were established and parties focused on business
interests and objectives.

rough an iterative process, these procedures re-
sulted in the submittal of 13 formal offers of par-
tia settlement. These settlements eliminated the vast
majority of the substantive issues, as well as many of
the origind partiesfrom thelitigated proceeding. In addi-
tion, the settlement judge proceedings provided amecha
nismfor variouspartiesto resol ve separate disputes pend-
ing in other Commission dockets.

n another successful settlement judge process con-

ducted by Deputy Chief Judge William J. Cowan in
Docket No. EL00-9-000, a complaint filed by Chero-
kee County Cogeneration Partners, L.P. alleged viola-
tionsof the Federal Power Act by Duke Electric Trans-
mission. The parties met with the Dispute Resolution
Service, and agreed to pursue settlement opportunities
under the aegis of a settlement judge. The parties se-
lected Judge Cowan, who proceeded to convene a
number of settlement conferences and worked with
the partiesto explore adternative approaches that might
resolve the dispute. This case was somewhat unique
in that, in order to settle the FERC-jurisdictional com-

See AL J on page 3
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Why ADR? from page 1

rightsareforfeitedif youuse ADR? Wasit duetothe
need to havethe Commission makeapolicy call? Or
wasit based ondoing thetraditional thing?

Theremay bemany reasonswhy ADRisnot
considered, andin someinstances, ADR may not be
appropriate. But, astheuseof ADR at the Commis-
siongrowsto keep pacewiththechangesoccurringin
theail, dectric, gas, and hydrod ectricindustries, FERC
practitionersarelearning new waysthat ADR canmeet
their clients interestsearlier andatlower costs. They
arelearning that there are fewer reasonsnot to con-
Sder ADR.

Inorder tofoster greater useof ADR andto
provide ADR services(e.g., convening, facilitation,
mediation) at FERC, theCommissioncreatedtheDis-
pute Resolution Service (DRYS). The DRS staff will
answer any questionsyou may haveand will help
screenyour disputeto determineif itisagood candi-
datefor ADR. If ADRisconsidered, the DRS staff
will conveneameeting withyou andtheother parties
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to discussoptionsand help you design an ADR pro-
cessthat istailoredtotheparties specificneeds. Should
thepartiesdecidetouse ADR, theDRSwill assistyou
inbothfindingathird-party neutral for theADR pro-
cessand defining what role thethird party should have.
Experiencehasshownthat ADRismost effec-
tivewhenused early. Therefore, timelinescan bede-
veloped and an ADR processcan be used parallel to
the Commission processing of acase. Remember--
ADRIisavoluntary processwhenused throughthe DRS
and you need not give up your rightsto pursueyour
positionsat the Commissionor the Courtsshouldyou
decidetogoforwardwithan ADR process.

Injust ashort time, new ADR practiceshave
takenhold at FERC. The DRSwantsto spread the
word about those practices and how the public can
takefull advantageof ADR & FERC. TheDRSwants
to share FERC’ s ADR successes and educate the
public FERC serveswhentothink “ ADR.”
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ALJ from page 2

Reprinted with special permission of King Features Syndicate

plaint, other related disputesbetween the partiesneeded to beaired and resolved. After muchwork, a
comprehens ve settlement wasachieved that resol ved problemswith the purchase power agreement governing
the saleand purchase of power from the Cherokeefacility to Dukeaswell aspending court litigation, in
additiontothemattersin disputebeforethe Commission. Theoveral settlement packageresolvedall current
disputesbetween the partiesand modified their on-going rel ationship to minimizethelikelihood of future
disputes. The FERC-jurisdictiona component of the settlement wasaccepted by theCommissionatitsJuly
26, 2000 meeting.
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STOP THE CLOCK! 60 DAY DISPUTE
RESOLUTION

/ N\ .

Through an innovative new approach, certain protested filings may be resolv-
able within the Commission’s 60-day window for electric rate and tariff filings.
If a caseis appropriate for this resolution path, a member of the DRS Staff may
contact the parties to explore the possibilities of settling the case. Or, one of
the parties can call the DRS to express their interest in this option. The DRS
will explain the procedural options to the parties so they can determine whether
an ADR process may be an effective way to resolve their dispute. Experience
has shown that once parties meet face to face it becomes much more feasible
for them to work through their differences-- even during the 60-day period. If
the parties wish to pursue ADR beyond the Commission’s 60-day window, they
may do so, provided they request a delay in the Commission’s statutory dead-
line to act. Of course, Commission review of an agreement may be required.

he FERC' s Office of Energy Projects (OEP) hasanew natural gasoutreach initiativethat may provide

OEP'sOUTREACH INITIATIVE
auniqueopportunity for theeffectiveuse of aternativedisputeresolution (ADR) techniquesintheearly

ADR Opportunities for Pipeline Certificate Proceedings
I stagesof gaspipdinecertificateprojects. Itishopedthat thisinitiativewill nurtureanenvironmentinwhich
pi peline stakehol ders can work together on pipelineroute planning andissueresol ution prior tofiling these appli-

cationswiththe Commission. The Commission hopesthat thisnew initiativewill shorten gasfacility certificate
processing timethrough the appropriate use of ADR methods.

OEP sGasOutreach Initiativeisnew and broader reaching than previousefforts such as the Collaborative
Proceduresfor Energy Facility Application (Order No. 608, issued September, 1999), avoluntary process
model ed after asimilar processfor hydroel ectric licenses. Tointroducethisnew initiative, aninitia outreach
meeting washeld on September 26, 2000in Albany, NY. There, the Commission staff, State and Federal
Agenciesand landowner representatives publicly discussed thechallengesof landowner and agency participation
inproject planning, early collaboration with agenciesand other i ssuesimportant to the pipelinecommunity.

Thenext Outreach I nitiativeisscheduled for December 7, 2000 at LewisUniversity inJoliet, I1linois. Look
for thenoticeinlate October. Any questionsshould bereferred to Rich Hoffmann, at (202) 208-0066.
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norder toachieveoptimumoutcomesin hydropower

licensing proceedings, the Commission devel oped
theAlternativeLicensing Process(ALP)—acollabo-
rativeapproach that combinespre-filing consultation
and environmental review into astreamlined process
for thelicensing and re-licensing of hydroelectric
projects.

he AL P encourages partiesto settle or reduce

the number of contested issuesthat would be
raisedinalicenseapplication. Toachievethisgoal,
the ALP: (1) requirestheapplicant to consult witha
variety of entitiesbefore preparing an applicationfor
Commissionreview; (2) accel eratestheenvironmen-
ta review processhby dlowing theeva uation of project
impacts pursuant to the Environmental Protection
Agency; (3) coordinates Federd and Stateregul atory
reviews; and (4) includesanegotiation processaimed
at expediting theresol ution of disputedissues.

eral licenses have been completed under the
ternative process, and many morearecurrently
underway. Anearly exampleof successful useof a
collaborativeprocessisAvistaCorporation’ s 700-
MW Clark Fork Project |ocated in Idaho and Mon-
tana. InJuly 1997, Avistadecided to useacollabora-
tiveprocessfor Federal, State, and local agencies,
non-governmenta organizations, locd landowners and
others. Themembersof therdlicensingteammet regu-
larly, and Commission staff provided guidanceand
support. A comprehens vesettlement agreement was
reached that resulted inthe protection and enhance-
ment of thenatural and human environment. A license
incorporating Avista ssettlement agreement wasis-
sued by the Commissionin February 2000, only one
year after thelicensegpplicationwasfiled. Waytogo
Rdicensng Team!
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henew Officeof AdministrativeLitigation’s

("OAL")wasrolled out on March 31, 1999.
OAL’ scommitmenttomaximizingtheuseof ADRwas
initiatledwithacomprehensvetraningprogram. OAL’s
ADRtraining beganwithahaf-day programfesturing
leadersinthefield of Federal ADR showinghowand
whyADR makessenseinthecontext of settlement or
litigation of adminigtrativedisputes. Inaddition, al of
OAL’smanagersparticipatedinaone-day ADRtrain-
ing sessionthat was|ater refined and offered tothe
entire OAL saff.

L’ snegotiation and settlement skillshavebeen
greatly enhanced asaresult of thisADRtrain-
ing. For example, inacaseinvolving Iroquois Gas
Transmission Co., OAL staff designedan ADR pro-
cessthat permitted acreative approachtodiscovery.
Thisapproach led to asettlement that expanded the
scopeof theagreement toincludean unfiled ratecase.
Inanother case, Ameren ServicesCompany, the Com-
mission suspendedthestart of thehearingtoalow for
settlement discussions. At theurging of OAL staff,
thepartiescommitted to settlement negotiationsand
agreedthat if they proved unsuccessful, an OAL Jneu-
tral would beused. The caseisuniquebecauseit
involved six separately filed rate caseswhich havebeen
consolidated asaresult of the ADR process.

L will buildonitstraining heldanditsinitial

successeswith ADR toincorporatemoreinter-

est- based negotiationsinfuturecases. OAL will dso

look for opportunitiesto advance novel solutionsto
difficult problems.
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“Most energy companies will conclude that litigation is a terribly inefficient
way to manage and compete, especially when the market moves faster than any
administrative process possibly could. ADR and other collaborative processes
areakey part of the Commission’seffortsto reengineer itself to be‘better, faster,
cheaper.’””

James J. Hoecker, Chairman
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