Attachment 4: Templatefor Biological Assessment
Attachment 5: Template for Programmatic Biological Opinion Compliance L etter

SUmmary

The U.S. Fish and Wildlife Service (Service) will work with Federad Highway Adminigration and Sate
Department of Transportation agencies (Agencies) to expedite programmatic consultations by identifying
procedures and establishing mechanisms for implementing future projects and associated conservation
activities. Through the mechanism of early, coordinated reviews, there will be pardld environmenta
reviews, fewer environmenta conflicts, better species protection, better decision documents, reduced
costs, greater predictability and certainty for al parties, and reduced time to implement needed
trangportation projects. Asthe Agencies, specificaly state Department of Trangportation agencies,
utilize this guidance for projects, they maintain a continuing Federd nexus (i.e., Federd involvement or
funding), therefore, informa or forma consultation under section 7 of the Act will dways be required
when listed or proposed species and/or designated or proposed critica habitat may be affected by
projects. In addition, although a state Department of Transportation agency may be designated asa
non-Federd representative, under 50 CFR 8402.08, to conduct information gathering or preparation of
abiologica assessment, the Federa Highway Adminigration is required to maintain the lead in the
consultation process.

The overdl purpose of these expedited programmeatic consultations is Smilar to that described for early
consultation in 50 CFR 8402.11(a): “to reduce the likelihood of conflicts between listed species or
critical habitat and proposed actions,” thus producing more positive environmenta results and increasing
the efficiency of the consultation process. Thiswill be accomplished through: (1) utilizing gpplicable
plans and guidance to design projects that avoid or minimize adverse effects on listed, proposed, and
candidate species, and reduce levels of incidenta take of these species; and (2) enabling the section 7
review process to proceed quickly and efficiently. This programmatic consultation guidance will facilitate
the implementation of the Transportation Equity Act for the 213 Century.

I ntroduction

Service Fdd Offices (FO), and Regiond Offices, as gppropriate, will work with the Agenciesto
establish agreements to devel op criteriato be used to design and implement projects and associated
conservation actions within a specific geographic areain amanner consstent with requirements of
sections 7(a)(1) and 7(a)(2) of the Endangered Species Act of 1973, as amended (Act). The Service
Director’s Order 108 gives guidance on how to establish these agreements. This Order provides
uniform guidance for implementing reimbursable funding agreements between the Service and State
Departments of Transportation. A critica part of this Order is cooperative Service participation “in the
pre-scoping and scoping stages of trangportation planning, when environmental concerns can be
resolved mogt effectively.” Thus, the Service would be initidly engaged by the Agencies & the earliest
stage of planning efforts and then would remain engaged throughout the process. A key eement to this



early engagement will be the identification of funds that will finance dedicated staff from the various
agenciesto focus on these tasks.

Once these procedures are designed and agreed upon, the Agencies, with the assstance of Service Steff,
will jointly develop biologica assessmentsto be used for the purpose of completing programmatic
section 7 consultations on future projects. These consultations should be completed at the FO levd, if
possible, because the FO possesses basdline information files, biological expertise, and the lead

respong bility for various listed, proposed, and candidate species. Wherethisis not practical, and/or
where the pecies lead is not in a Sngle location, multiple FO's may complete joint programmetic
consultations. In certain instances, it may be appropriate for Regiona Offices to become actively
involved.

Establishing Interdisciplinary Teams. The Service and the Agencies will etablish interdisciplinary
teams for planning and scoping transportation projects as an important initid step in the programmetic
consultation process. A model for establishing these teams can be found in the July 1999, Streamlined
Consultation Procedures for Section 7 of the Endangered Species Act, developed for Regions 1, 4,
5, and 6 of the U.S. Forest Service, the Northwest and Southwest Regions of the Nationd Marine
Fisheries Service, the Cdifornia, Idaho, Montana, and Oregon/Washington Offices of the Bureau of
Land Management, and Regions 1 and 6 of the Service. In this guidance document, Leve 1 tesamsand
Leve 2 teams are formed to expedite the consultation process. The Leve 1 teams are composed of
biologists, botanists, and engineers designated by their agencies. Their role isto design programs and
procedures that minimize adverse impacts to listed, proposed, and candidate species and designated and
proposed critical habitat. Leved 2 teams are composed of mid-level managers or staff supervisors.

Their role is monitoring the performance of the Leve 1 teams, resolving issues, and, when appropriate,
elevating unresolved issues to the Regiona Executive level. The generd role of these interdisciplinary
Leve 1 and 2 teamsisdescribed in Attachment 1. An April 17, 2000 update to these generd rolesis
aso induded in Attachment 1. The findized August 30, 2000 Memorandum of Agreement between the
above agencies that incorporates most of these concepts is described in the “ Other Consultation Related
Processes’ on page 20.

The ability of the Service to provide staff for these teams will be commensurate with funding provided
through reimbursable funding agreements discussed in more detail below.

Expediting the consultation process. Expediting the consultation process involves the following basic
deps.

(A)  Sevice FO and the Agencies participating in early planning, project design meetings,
and the review of prdiminary determinations of effect;

(B) jointly preparing a programmatic biologica assessment to ded with foreseeable projects
in the geographic ares;



(C)  Service preparation of aprogrammatic biologica opinion with the Agencies assgting;

(D)  usng the programmatic biologica opinion as a guidance document for the Agencies
avoidance/minimization of adverse effects of project actions and for implementation of
proactive, off-site habitat replacement/conservation;

(B) the Agencies preparing site-specific project information for determining gpplication to
the programmatic consultation with Service asssting; and, if gpplicable, insarting this
information into atemplate biological assessment; otherwise, a separate formal section 7
consultation isinitiated; and,

() Service FO determining appropriateness of use of programmeatic with the Agencies
assigting; and, if appropriate, using atemplate compliance letter, appended to the
programmetic biologica opinion; otherwise, completing a separate, formd, section 7
consultetion.

Developing programmatic strategies. The Service and the Agencies will develop strategies through
programmeatic consultations to ensure listed species conservation in a particular geographic areawithin
the context of the Agencies future activities. This can be accomplished by implementing the following
key stepsin biologica assessments (expanded guidance for each of these key stepsis provided later in
this document):

@ to the extent practicable, identify likely future needs of the Agencies (e.g., genera
location of future projects, types of future projects, time lines for completion of projects,
timing of project activities, etc.);

2 identify listed and proposed species and critical habitat likely to be impacted;

3 identify published draft and finalized recovery plans, biologica studies, and biologica
opinions (programmeatic or otherwise) conducted within the geographic area that may
help establish range-wide status of the species,

4 identify relevant regiona guidance that has undergone section 7 consultation;

) jointly develop generd strategies for addressing species conservation needs (e.g., if
appropriate, identify goas and objectives to conserve species and/or identify different
biologicd “zones’ where smilar activities may impact listed species differently, thus
resulting in differing conservation actions, or batch projects by biotic communities or
other relevant ecologica delinestion in which they occur where activities may impact
ecological processes affecting a broad suite of habitats and habitat functions);
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(6) jointly identify direct effects, indirect effects, interdependent and interrelated actions, and
cumulative effects to be added to the environmenta basdline;

) jointly develop avoidance and minimization procedures, such as seasond restrictions or
erosion control measures, etc., to remove or reduce the risk of direct impactsto listed
and proposed species and thelr critica habitat;

(8 jointly group actions according to the gppropriate effect determinations: “No effect”
(NE), “Not likely to adversdly affect” (NLAA), or “May affect/likely to adversely affect”
(LAA); adetermination can be made on the need for formal consultation (e.g., activities
having NE would not need any consultation and those NLAA would need informa but
not forma consultation); those projects LAA will need to have a determination on
whether they will jeopardize or not jeopardize listed species,

9 jointly develop methods to offset impacts to listed species and their critica habitat;

(10) if gppropriate, jointly determine limits on levels of alowable impact, numbers of
individuas of alisted speciesthat may be taken, and amounts of habitats that may be
affected or destroyed (with critical habitat, include destroyed or adversely modified) for
agecified intervd (e.g., seasondly, annudly, biennidly, etc.); alimit may be st for the
lifetime of the programmatic biologica opinion on the amount of take for a particular
species or the amount of affected or destroyed (and/or adversely modified) habitat
dlowable; and,

(11) jointly develop monitoring that will dlow project actions (including the implementation of
associated conservation actions) to be tracked and alow detection of adverse effects,
level of incidentd take, and effectiveness of avoidance/minimization messures and
conservation measures.

Where possible, programmeatic consultations should alow for multiple methods of achieving adesired
conservation result. Thiswill provide project proponents with options for project designs that provide
flexibility over time. For example, seasond restrictions may be the most effective means of avoiding and
minimizing direct impacts to alisted species during the time of reproduction, but other factors, such as
suitable weether for congtruction activities, may necesstate carrying out project activities during the
reproductive season. In such situations, it may be appropriate to develop procedures alowing
condruction activities during important listed species reproductive periods, while minimizing impacts on
reproduction through actions increasing reproductive success of the speciesin another area. The limits
identified in (10) above may play an important role in this process. The Service and the Agencies can
refine decision-making on the best gpproach as site-specific information becomes available. Note: as
the number of options and potential combinations of project designs increase, increased future contact
between the Agencies and the Service may be appropriate.



Once programmeatic consultation processes are completed, the Agencies will establish the gppropriate
mechanisms, programs, and reimbursable funding agreements to carry them out (e.g., third-party
agreements, conservation and training programs, joint preparation of biologica assessments). As
projects are developed, these projects will be submitted to the appropriate Service FO for review to
ensure that the project is consistent with the requirements of the programmetic consultation.

Theneed for a programmatic incidental take statement. The criteriafor take to be incidentd is
that it must be incidenta to the action, be alegd action, and must not result in jeopardy. If sufficient
information is available to determine the number of individuals that will be incidentaly taken, or to
quantify the amount of take via other means (e.g., acres of habitat impacted), then an incidental take
gtatement may be written at the programmatic level. Otherwise, preparation of an incidenta take
gatement should be deferred to site-specific consultation when more detailed information is available.

Conserving candidate species. The Service will encourage the Agencies to incorporate conservation
actions for candidates and other declining species into transportation projects.  Initiating or expanding
conservation efforts before a species and its habitat are criticaly imperiled increases the likelihood that
smpler, more cost-effective conservation options will ill be available and that conservation will
ultimately be successful. Ligting species may be unnecessary through implementing early conservation,
or species may be listed as threatened rather then endangered. This alows Federal agencies increased
flexibility in maintaining ongoing and future operations.

In some cases, an Agency may incorporate conservation efforts for candidate or other declining species
in hopes of influencing liging decisons. The Service has recently published a draft Policy for the
Evauation of Consarvation Efforts When Making Ligting Decisons [65 FR 37102]. This policy was
proposed in order to ensure congistent and adequiate eval uation of formalized conservation efforts when
making listing decisons. We have dso proposed this policy to facilitate the development of conservation
efforts that sufficiently improve a species status o as to make listing the species as threatened or
endangered unnecessary. The policy provides guidance only for evauating the certainty of
implementation and effectiveness of formalized conservation efforts such as those contained in
conservation agreements, conservation plans, etc., or incorporated into project descriptions. Should this
policy befindized, and should an Agency desire to influence aligting decision through implementation of
consarvation efforts for candidate or other declining species, the Service will inform the Agency of the
policy’s criteriafor evauating future and/or voluntary conservation efforts. However, we will il
encourage the incorporation of conservetion efforts for candidate and other declining speciesinto
transportation projects even when such efforts do not satisfy the policy’ s evauation criteria or when such
efforts are insufficient to affect alisting decison (see language in policy).

Candidate Conservation Agreements without assurances (CCAS) have been effective mechanisms for
conserving declining species, particularly candidate species, and have, in some ingtances, made listing
unnecessary. The Virgin spinedace (Lepidomeda mollispinis) is an example of a species that was not
listed due to adequate protection provided by a CCA. The Virgin spinedace was proposed by the



Servicein May 1994 for listing as a threatened species, but the proposa was withdrawn in lieu of
implementation of a multi-agency “Virgin Spinedace Consarvation Agreement and Strategy” that will
ensure that the conservation needs of the fish are met. Examples of other withdrawals of proposed
listings or removas of candidate status due to CCAs include: the Pecos pupfish (Cyprinodon
pecosenss), proposed listing withdrawn in March 2000; the Arizona bugbane (Cimicifuga arizonica),
candidate status removed October 1999; the Umpqua mariposa lily (Cal ochortus umpguaensis),
candidate status removed September 1999; and the spotted frog - Wasatch and west desert populations
(Rana luteiventris) -, proposed listing withdrawn April 1998.

The Agencies deliverables. In summary, the Agencies need to supply the Service with the following,
in the order that they are listed here, to complete the programmatic consultation process.

@ Interagency agreement that should include a funding mechanism to accomplish staffing,
training programs, and conservation measures, as appropriate,

2 A request for aspecieslist to alow project effects to be assessed;

3 A biologicd assessment with a determination on leve of effect to determine gppropriate
consultation process (i.e., informa or forma, programmeétic or Ste-specific); and,

4 A request for concurrence on NLAA determinations or initiation of forma consultation
for: (@) programmatic; or (b) independent Site-specific section 7 consultation.

Avoiding irreversibleand irretrievable commitment of resources. Section 7(d) of the Act
requires. “ After initiation of consultation required under subsection (8)(2), the Federa agency and the
permit or license gpplicant shdl not make any irreversible or irretrievable commitment of resources with
respect to the agency action which has the effect of foreclosing the formulation or implementation of any
reasonable and prudent aternative (RPA) measures which would not violate subsection (8)(2).” Thus,
the Agencies must review al actions to ensure that funds are not spent or actions implemented that
would preclude the ability of aproject to offset its effects. Avoidance and minimization of impacts are
the most important methods of reducing project related effects on listed species. Therefore, the
Agencies, particularly the State DOT’ s, should maximize their use of biological information to avoid and
minimize impacts to listed speciesin the beginning of the highway planning process. The Agencies must
not plan, design, fund, or implement actions on highway projects so asto diminish the Service' s
opportunities to examine aternate routes, designs, needs, or methods to achieve project purposes, to
avoid impactsto listed species, or to conserve other important fish and wildlife resources.

Proceduresfor |mplementing Programmatic Consultation Strategies

Egtablishing programs and procedures. Asafirg step, the Service and the Agencies should have an



