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June 9, 2015
VIA U.S. AND ELECTRONIC MAIL
Mr. Joseph H. Boardman

President and Chief Executive Officer

Amtrak
60 Massachusetts Avenue, N.E.

Washington, DC  20002

Ms. Anne Marie Estevez

Ms. Beth S. Joseph
Morgan, Lewis & Bockius LLP
200 South Biscayne Boulevard, Suite 5300
Miami, FL  33131-2339
bjoseph@morganlewis.com
aestevez@morganlewis.com
Re:  
The United States’ Findings and Conclusions Based on its Investigation under Title II of the Americans with Disabilities Act of the National Railroad Passenger Corporation, DJ No. 204-16-128
Dear Mr. Boardman, Ms. Estevez, and Ms. Joseph:

The United States Department of Justice (Department) makes the following findings and conclusions based on its investigation of the National Railroad Passenger Corporation (Amtrak) for compliance with Title II of the Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. §§ 12131-12134, 12161-12165; the Department’s regulation implementing the ADA, 42 U.S.C. § 12134; see 28 C.F.R. Part 35; and the Department of Transportation’s (DOT) regulations implementing the ADA, 42 U.S.C. § 12164; see 49 C.F.R. Parts 37 and 38.  The Department is authorized to investigate compliance with the ADA and issue findings under these regulations implementing the ADA.  42 U.S.C. § 12133; 28 C.F.R. §§ 35.172, .190(e); 49 C.F.R. § 37.11(b).
The ADA and its regulations impose a broad nondiscrimination mandate that no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of services, programs, or activities of a public entity, or be subjected to discrimination by a public entity.  42 U.S.C. § 12132; 28 C.F.R. § 35.130(a).  Amtrak is a public entity subject to the ADA and its regulations.  See 42 U.S.C. § 12131(1)(C); 28 C.F.R. § 35.104.  The ADA and its regulations prohibit Amtrak from discriminating against individuals with disabilities when providing transportation services.  42 U.S.C. §§ 12161(3), 12162; 49 C.F.R. §§ 37.3, .5.
The ADA required Amtrak to make all existing intercity rail station facilities, for which Amtrak is responsible, readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs, by July 26, 2010.  42 U.S.C. § 12162(e)(2)(A)(ii)(I).  Station facilities include the station structure, the platform, and any parking facility.  To date, Amtrak has failed to comply with this statutory mandate and is in violation of the ADA.  
The Department is authorized to file a civil action in federal court if the Attorney General finds a violation of the ADA.  42 U.S.C. § 12133; 28 C.F.R. Part 35, Subpart F.  The Department undertook an extensive review of Amtrak’s internal and public documentation to assess Amtrak’s compliance with the ADA and the ADA regulations, especially as it relates to the key requirement of making all intercity rail station facilities readily accessible.  The Department reviewed Amtrak’s own annual reports and its ADA updates required by Congress, as well as reports on accessibility from Amtrak’s Office of the Inspector General, oversight documents in the possession of DOT
, and over five thousand pages of responsive documents in 15 submissions from Amtrak to the Department.  We also reviewed complaints to Amtrak and the Department related to station facility accessibility, including a comprehensive complaint and report from the National Disability Rights Network.
The Department finds that Amtrak has discriminated against persons with disabilities in violation of the ADA by failing to make existing station facilities in its intercity rail transportation system, for which it is responsible, accessible.  It has also violated the ADA by incorrectly classifying stations as “flag stop” stations and thereby avoiding responsibility to make those station facilities accessible.  In order to resolve this matter, a court-enforceable agreement is necessary to address the Department’s findings.  
This letter constitutes notice of the Department’s findings of fact and conclusions of law that Amtrak has failed to comply with the ADA and its regulations, and of the remediation that Amtrak must undertake to address violations and bring its policies, practices, and procedures into compliance with the ADA.  See 28 C.F.R. Part 35, Subpart F.

I. STATUTORY AND REGULATORY BACKGROUND

Congress enacted the ADA in 1990 “to provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities.”  42 U.S.C. § 12101(b)(1).  In so doing, Congress found that “physical or mental disabilities in no way diminish a person’s right to fully participate in all aspects of society, yet many people with physical or mental disabilities have been precluded from doing so because of discrimination.”   Id. § 12101(a)(1).  Congress further found that “discrimination against individuals with disabilities persists in such critical areas as . . . transportation . . .” and that the forms of discrimination encountered by individuals with disabilities include “the discriminatory effects of architectural, transportation, and communication barriers” and “failure to make modifications to existing facilities and practices.”  Id. § 12101(a)(3), (5).  
Under the ADA, Amtrak is defined as a public entity and the provider of intercity rail transportation.  42 U.S.C. §§ 12131(1)(C), 12161(3); 49 C.F.R. § 37.3.  The ADA requires that all new station facilities for use in intercity rail transportation be built to be accessible, 42 U.S.C. § 12162(e)(1), and that all existing station facilities be made accessible no later than July 26, 2010—twenty years after the signing of the ADA.  42 U.S.C. § 12162(e)(2)(A)(ii)(l); 49 C.F.R. § 37.55.  The obligation to make existing station facilities accessible falls to the “responsible person” under the statute.  42 U.S.C. § 12162(e)(2)(A)(i). 
Whether Amtrak as a public entity is the responsible person for making a particular station facility accessible depends on the ownership of that station facility.  First, if a station facility is more than 50 percent owned by a public entity, such as Amtrak or a local government, then that public entity is the “responsible person” that must make the station facility accessible.  42 U.S.C. § 12161(5)(A); 49 C.F.R. § 37.49(b).  Therefore, Amtrak is the responsible person for station facilities of which it owns more than 50 percent and local public entities are the responsible persons for station facilities of which they own more than 50 percent.
Second, if a station facility is more than 50 percent owned by a private entity, such as a freight company, then the entities providing intercity and commuter rail transportation to the station are the responsible persons, in proportion to the percentage of their passengers boarding at the station.
  42 U.S.C. § 12161(5)(B); 49 C.F.R. § 37.49(c), (e).  At most intercity rail stations only Amtrak provides rail transportation and therefore Amtrak is the responsible person to make the station facilities owned by private entities accessible.  
Third, if no public or private entity owns more than 50 percent of a station facility, then responsibility is divided between the entities providing intercity and commuter rail transportation and any public owners of the station facility.  42 U.S.C. § 12161(5)(C); 49 C.F.R. § 37.49(d), (e). 
The Department has determined that, of the 482 stations served by Amtrak, Amtrak is the responsible person for ADA compliance for facilities at 376 of those stations, as identified in Appendix A.  


The DOT ADA regulation reflects the ADA’s broad nondiscrimination mandate.  42 U.S.C. § 12164; see 49 C.F.R. Part 37.  Beyond station accessibility, Amtrak’s ADA obligations include the following:  
(1) Maintaining in operative condition those features of facilities and vehicles that are required to make the vehicles and facilities readily accessible to and usable by individuals with disabilities.  These features include, but are not limited to, lifts and other means of access to vehicles, elevators, signage, and systems to facilitate communications with persons with impaired vision or hearing; 49 C.F.R. § 37.161(a);
(2) Promptly repairing these accessibility features if they are damaged or out of order, and taking reasonable steps to accommodate individuals with disabilities who would otherwise use an accessibility feature when it is out of order; 49 C.F.R. § 37.161(b);

(3) Announcing stops at least at transfer points with other fixed routes, other major intersections and destination points, and intervals along a route sufficient to permit individuals with visual impairments or other disabilities to be oriented to their location; 49 C.F.R. § 37.167 (b);

(4) Providing a means by which an individual with a visual impairment or other disability can identify the proper vehicle to enter or be identified to the vehicle operator as a person seeking a ride on a particular route where vehicles or other conveyances for more than one route serve the same stop; 49 C.F.R. § 37.167(c);

(5) Permitting service animals to accompany individuals with disabilities in vehicles and facilities; 49 C.F.R. § 37.167(d);

(6) Ensuring that vehicle operators and other personnel make use of accessibility-related equipment or features required by 49 C.F.R. Part 38 (which provides accessibility specifications for transportation vehicles); 49 C.F.R. § 37.167(e);
(7) Making available to individuals with disabilities adequate information concerning transportation services.  This obligation includes making adequate communications capacity available, through accessible formats and technology, to enable users to obtain information and schedule service; 49 C.F.R. § 37.167(f); 

(8) Permitting a passenger who uses a lift to disembark from a vehicle at any designated stop, unless the lift cannot be deployed, the lift will be damaged if it is deployed, or if temporary conditions at the stop, not under the control of the entity, preclude the safe use of the stop by all passengers; 49 C.F.R. § 37.167(g);
(9) Allowing adequate time to allow individuals with disabilities to complete boarding or disembarking from the vehicle; 49 C.F.R § 37.167(i); and
(10) Ensuring that personnel are trained to proficiency, as appropriate to their duties, so that they operate vehicles and equipment safely and properly assist and treat individuals with disabilities who use the service in a respectful and courteous way, with appropriate attention to the differences among individuals with disabilities; 49 C.F.R. § 37.173.

II. STATION INACCESSIBILITY
Amtrak has failed to comply with the ADA.  Amtrak’s own reports and updates to Congress, documentation that Amtrak provided to the Department, Amtrak’s Office of Inspector General’s reports, documentation from DOT, and complaints received by Amtrak and by the Department from people with disabilities clearly reveal that Amtrak has failed to make station facilities, for which it is responsible, accessible to persons with disabilities.
The Passenger Rail Investment and Improvement Act of 2008 (PRIIA), P.L. 110-432, requires Amtrak to report to Congress the improvements required to make each applicable station accessible, any barriers to achieving this accessibility, the estimated cost of this work, and when the work would be completed.  FRA is tasked with overseeing Amtrak’s capital projects and PRIIA requires FRA to monitor Amtrak’s compliance with the ADA.
  On June 30, 2010, FRA requested that Volpe, a component of DOT, provide technical oversight of Amtrak’s ADA compliance program.

A. Amtrak’s Annual ADA Reports to Congress Show that the Overwhelming Majority of its Stations are Inaccessible

1. Amtrak’s 2010 ADA Report to Congress
Amtrak’s plan for ADA station compliance is its Accessible Stations Development Program (ASDP).  On October 27, 2010, Amtrak discussed its ASDP in its ADA compliance report to Congress (2010 ADA report) and at that time projected full ADA station compliance by September 30, 2015.
  Amtrak inaccurately projected to Congress that by the end of 2011 it would fulfill its ADA obligations at more than 100 stations.  Amtrak’s implementation of the ASDP, however, has resulted in only 18 stations reported to be ADA compliant as of April 1, 2015.

At the time of the 2010 ADA Report, Amtrak reported that it had some ADA responsibility for the following station facilities: 236 station structures, 405 platforms, and 211 parking facilities.  The Department’s own determination, based on the criteria outlined in DOT’s ADA regulations, is that Amtrak’s self-assessment does not accurately capture the scope of Amtrak’s responsibility.  In some instances Amtrak has assigned responsibility for facilities to local entities when Amtrak is the responsible person.  In others, Amtrak has taken responsibility for facilities for which it is not the responsible person.  Collectively, Amtrak’s responsibility is slightly narrower than the number of facilities identified by Amtrak.  See Appendix A.
2. Amtrak’s 2011 ADA Report to Congress

In August 2011, Amtrak provided its next ADA compliance report to Congress (2011 ADA Report).
  In that report, Amtrak described steps that it had taken through its Mobility First Program, which was a program designed to address the immediate need for access to Amtrak trains for those passengers who require the use of wheelchairs or who have reduced mobility.  According to the report, as part of the Mobility First Program, Amtrak deployed wheelchair lifts as an interim step to achieving ADA compliance.  Amtrak reported that 231 new lifts were to be used at 193 station platforms that were not wheelchair accessible or that required a second lift.  In that report Amtrak also updated the status of its ASDP and confirmed that the majority of its stations were not ADA compliant.  At that time, Amtrak took responsibility for at least one facility at 398
 of its 482 covered stations and said it would focus its ADA efforts on 104 stations for which it has sole compliance responsibility.  Amtrak’s revised ASDP plan listed what was done in 2011 and projected a timetable for achieving accessibility at those 398 stations, identifying 2015 as the planned completion date:
	ASDP Plan – Stations

	FY
	In Design
	Under Construction

	2011
	100
	0

	2012
	110
	110

	2013
	100
	105

	2014
	88
	105

	2015
	0
	78

	Total
	398
	398


3. Amtrak’s 2012 ADA Reports to Congress
Amtrak did not meet the projections that it made in the 2011 ADA Report.  Amtrak issued two updates to Congress in 2012, on May 11 and August 7.
  Both reports blamed DOT’s “platform rule,” effective October 19, 2011, as the reason for not bringing more stations into ADA compliance and for Amtrak’s suspension of its ASDP.  See 49 CFR 37.42.  DOT’s platform rule requires level-entry boarding at stations with no active freight rail operations when the station platform is altered after February 1, 2012.  Further, for stations that share tracks with freight rail operations, means of equal access must be by level-entry boarding, car-borne lifts, or one of several means approved by DOT.  Amtrak also projected that it would make only 19 stations accessible by 2013.
4. Amtrak’s 2013 ADA Report to Congress
On October 11, 2013, Amtrak submitted its next report to Congress (2013 ADA Report).
  This report detailed its current shortcomings in the ASDP, specifying that a number of projections were not met due to budget constraints, funding limitations, and the complexity of determining station facility ownership and responsibility.  Amtrak’s 2013 ADA Report for the first time failed to provide the number of stations brought into ADA compliance.
B. Amtrak’s Office of Inspector General Reports Confirm Amtrak’s Vast Station Inaccessibility 
Amtrak has an Office of Inspector General (OIG) that oversees Amtrak’s operations by conducting audits and investigations; detecting fraud, waste, and abuse; and providing reports to Congress, Amtrak, and the public.  Since July 2010, Amtrak’s OIG has released two Audit Reports related to station accessibility.  The first Audit Report, released in September 2011, found that Amtrak had made limited progress in meeting the ADA’s requirement.
  That report concluded that, according to Amtrak, as of October 31, 2010, only 48 of 482 stations Amtrak served were ADA compliant.
 

In August 2014, Amtrak’s OIG released a second Audit Report finding inaccessibility similar to that identified in the first OIG report.
  That report found that Amtrak completed 176 ADA surveys and 71 facility ADA assessments, and spent over $20 million on 19 construction projects, but only made three more stations ADA compliant.  The report also specifically identified 17 Amtrak stations with no access to the train for passengers who use wheeled mobility devices and 55 Amtrak stations where restrooms are inaccessible.
C. Reports from Volpe Establish that Most Amtrak Stations are Inaccessible
In June 2013, based on Amtrak’s reporting, Volpe informed FRA that Amtrak’s ASDP, originally a five-year plan, would instead be much longer and cost $2 Billion.  Volpe’s report based on Amtrak’s data confirmed that there were 397 stations located in 46 states that were inaccessible and required ADA remediation.  At that time, Volpe reported that Amtrak planned to make ADA modifications to stations over 15 years as follows:
· FY2014 – 43 stations 
· FY2015 – 37 stations 
· FY2016 – 32 stations
· FY2017 – 19 stations 
· FY2018 – 16 stations
· FY2019 – 24 stations
· FY2020 – 28 stations
· FY2021 – 22 stations
· FY2022 – 23 stations
· FY2023 – 18 stations
· FY2024 – 25 stations
· FY2025 – 18 stations
· FY2026 – 19 stations
· FY2027 – 15 stations
· FY2028 – 14 stations
In total, Amtrak’s ASDP compliance plan covered only 371 of the 397 inaccessible stations and Volpe stated that Amtrak did not report having an estimated completion date for the remaining 26 inaccessible stations.  

Monthly, Volpe informs FRA of Amtrak’s reporting on its ADA construction projects and schedules.  In April 2015, the following was reported by Amtrak to Volpe:
  
· Number of Stations where ADA Survey is Complete: 333
· Number of Stations where ADA Assessment is Complete: 235
· Number of Stations where ADA Designs are Complete: 42
· Number of Stations ADA Compliant: 18
Thus, Amtrak has reported that it has brought only 18 stations into ADA compliance out of 398. 

D. Complaints Received by Amtrak Confirm that its Stations are Inaccessible, Resulting in Injury and Harm to Passengers with Disabilities
Not surprisingly, passengers with disabilities have been harmed by Amtrak’s inaccessible stations.  Amtrak provided the Department with passenger complaints received between January 1, 2010, and April 25, 2013 in a 153-page spreadsheet of ADA-coded complaints.  The Department focused its review on station facilities for which Amtrak is responsible (see Appendix A). 

At least 20 complaints to Amtrak raise accessibility concerns about 15 different stations where Amtrak is responsible for the station structure.  Details of these complaints are limited, however many are from complainants using wheelchairs who could not access elements of the station structure.  Some complain that the station structure is not accessible at all.  Others identify specific non-compliant issues, such as lack of a ramp at the entrance, high ticket counters, or inaccessible telephones.  Several focus on bathroom inaccessibility, including toilet compartments being too narrow, toilet seats being too low, or a lack of grab bars, and another alleges a lack of accessible parking on the shortest route to the station’s entrance.

At least 16 complaints identifying 14 stations allege inaccessibility of the platform and means of boarding or disembarking the train.  Several complaints identify platforms with no accessible route to reach them.  At least three allege that the station’s lift was broken.  Three more complainants allege that the station lacked a lift from the platform to the train. 

These complaints illustrate the burden placed on passengers by Amtrak’s failure to make station facilities readily accessible to and usable by individuals with disabilities in violation of the ADA.
E. Complaints from the National Disability Rights Network and Others Corroborate Amtrak Station Inaccessibility
On October 16, 2013, the National Disability Rights Network (NDRN) released a report, All Aboard (Except People with Disabilities); Amtrak’s 23 Years of ADA Compliance Failure.
  NDRN also filed the report as a complaint with the Department, along with the supporting documentation that formed the basis for the report.

NDRN member organizations visited a total of 105 stations; eleven additional stations were visited but not included in the report.  As outlined in Appendix A, Amtrak is not responsible for all facilities at all 105 stations.  However, our review of the NDRN surveys identified a significant number of accessibility deficiencies in station facilities for which Amtrak is responsible.

At multiple stations, the NDRN documentation shows that no accessible car or van parking was provided due to the following: no accessible parking (2010 ADA Standards for Accessible Design, 28 C.F.R. 35.151, 36 C.F.R. Part 1191, Appendices B and D, § 208)
; no access aisles (§ 502.3); lack of demarcated access aisles (§ 502.3); steep slopes and cross slopes (§ 502.4); material that is not stable, firm, and slip resistant (§§ 502.4, 302); lack of parking space identification signs that include the International Symbol of Accessibility (§ 502.6); and inaccessible routes from parking to other site facilities (§§ 206.2.1, 403.4, 303).  The routes from parking to numerous station entrances are inaccessible because of the following: lack of an accessible route (§§ 403.4, 303); lack of curb ramps (§§ 403.4, 303); inaccessible curb ramps (§ 406); inaccessible ramps (§ 405); ramps that project into traffic lanes (§ 406.5); steps (§§ 206.4, 206.5); and inaccessible thresholds (§§ 404.2.5, 303.4).
At some station entrances, there is insufficient maneuvering clearance (§ 404.2.4); exterior door hardware mounted too low or that requires tight grasping, pinching, or twisting to operate (§ 404.2.7); lack of International Symbols of Accessibility identifying the accessible entrance (§§ 216.6, 703.7.2.1); lack of directional signage at inaccessible entrances to the accessible entrance (§§ 216.6, 703.5); or objects projecting more than four inches into the circulation path at a height more than 27 inches above the finished floor (§ 307.2).  A number of ticket counters are mounted too high (§§ 227.3, 904.4), and some counters project into the circulation path without a cane detectable barrier (§§ 204, 307).  The station in Red Wing, Minnesota, lacked a wheelchair lift from the boarding platform to the train. 

Reports on toilet rooms show inaccessible door hardware (§§ 206.2.2, 404.2.7, 309.4); doors that swing into the clear floor space of the lavatory (§ 603.2.3); lavatories with inaccessible faucet hardware (§§ 606.4, 309); lack of lavatory knee or toe clearance (§§ 606.2, 306); uninsulated supply and drain pipes (§606.5); lack of accessible toilet compartments (§§ 213.3.1, 604.8.1); and toilet compartments that are too narrow (§ 604.8.1) or that lack compliant grab bars (§§ 604.8.1.5, 609).  Finally, numerous items, including mirrors, coat hooks, and paper towel holders, are mounted too high (§§ 213.3.5, 603.3, 308).

The Department has received other complaints of Amtrak stations’ inaccessibility, including an accessible route being much longer than the route used by other passengers and Amtrak personnel’s inability to operate lifts.
F. Amtrak’s Incorrectly Identified Flag Stops Stations are also Inaccessible  
Finally, in regards to station inaccessibility, the Department has determined that Amtrak has responsibility for additional stations.  Amtrak has 25 stations that it lists as “flag stops.”  A flag stop, according to Amtrak and DOT’s implementing regulations, is a historical designation used for stops that regularly do not have passengers either boarding or disembarking.  49 C.F.R. § 37.3.  At a flag stop station, a train will not stop unless the train manifest indicates that a passenger has a reservation at that stop.  If there is no reservation, the train will approach the flag stop at a slower speed and will stop only if there is a person on the platform.  If a passenger on the train wants to disembark at a flag stop, they will inform the conductor who will inform the engineer to stop.  In contrast to the historic flag stop, at Amtrak’s regularly serviced stations Amtrak will stop the train even if there is no reservation, no request to stop, and no one at the platform.  For example, Sanderson, Texas, which is designated as a flag stop station by Amtrak, has an annual ridership of 261 passengers boarding or disembarking.  With six stops per week, Sanderson appears to operate as a traditional flag stop station, as defined by DOT.
The designation of a station as a flag stop is important, because DOT’s regulations exclude flag stops as stations, “i.e., stations which are not regularly scheduled stops but at which trains will stop to board or detrain passengers only on signal or advance notice.”  Id.  Therefore, Amtrak has not included these stations in its assessment of compliance and has not made them accessible. 

Of the 25 stations designated by Amtrak as flag stops, 17 have trains that pass through twice a day, while the remaining eight have trains that pass through only six times per week.  Amtrak does not have daily ridership information, and does not maintain records showing the percentage of times its trains pick up or discharge passengers from these flag stop stations.  When assessing average annual ridership for these stations designated as flag stops, though, it appears that Amtrak trains would, in practice, be required to stop at most times they pass through.  For example, the annual ridership in FY2013 for the Slidell, Louisiana, station was 7,596 passengers boarding or disembarking.
  Across the year, that averages over 21 boarding or disembarking passengers a day, and Amtrak trains pass through Slidell only twice per day.  While there may be low ridership days, it appears unlikely that there would ever be a day without passengers using the Slidell station.  Nine more stations have annual ridership that would result in average daily boarding or disembarking of more than ten passengers per day.

 Consequently, the Department finds that some of the 25 stations designated as flag stop stations by Amtrak should, instead, be classified as stations, as defined by DOT, and therefore are required to be accessible by the ADA.  Based on the lack of information provided by Amtrak, the Department at this time cannot identify all of the stations that are incorrectly classified as flag stops.  Amtrak must properly evaluate the actual utilization of each of these stations and correctly identify which of these 25 are stations, not flag stops.  Amtrak must make the inaccessible facilities at these stations, for which Amtrak is responsible, accessible.  For station facilities for which Amtrak is not responsible, Amtrak must notify the responsible party.

III. REMEDIAL MEASURES 

Amtrak must remedy the violations discussed above, by making changes to its operations including, at a minimum, the following:
1) Make all station facilities, for which Amtrak is responsible, as determined by the Department, compliant with the ADA and its implementing regulations.  Amtrak must also ensure independent monitoring and verification of all accessibility changes.  For station facilities for which Amtrak is not responsible, Amtrak must notify the responsible party of the accessibility requirement.
2) Identify which stations are incorrectly classified as flagstop stations and make the inaccessible facilities at those stations for which Amtrak is responsible accessible.  For station facilities for which it is not responsible, Amtrak must notify the responsible party of the accessibility requirement.
3) Educate employees on the requirements of the ADA, its regulations, and the agreement to resolve these findings.
4) Train all personnel to operate vehicles and equipment safely and to properly assist individuals with disabilities in a respectful and courteous way, and hold those personnel failing to do so accountable.
5) Pay compensatory damages to persons aggrieved in an appropriate amount for injuries caused by Amtrak’s failure to comply with the ADA and its regulations.
IV. CONCLUSION
The Department is committed to working with Amtrak to find a resolution to its non-compliance with the ADA and to resolve the Department’s findings.  Please contact David Knight at (202) 616-2110 or david.knight@usdoj.gov or Felicia Sadler at (202) 353-2289 or felicia.sadler@usdoj.gov within 14 days to confirm that you are interested in working cooperatively with the Department to resolve this matter.  In the event we determine that we cannot resolve this matter to correct the deficiencies identified in this letter, the Attorney General
may initiate a lawsuit pursuant to the ADA.  See 42 U.S.C. § 12133; 42 U.S.C. § 2000d-1.  The Department remains committed to resolving this matter by working cooperatively with Amtrak to negotiate a court-enforceable agreement that brings Amtrak into compliance with the ADA, assures the above-cited violations are resolved, and compensates persons harmed.
Please note that this letter is a public document, and we will share a copy of this letter with all complainants, as required by 28 C.F.R. Part 35, Subpart F.  At any time, the complainants may file a private suit, regardless of the contents of this letter and the Department’s findings in this matter.  42 U.S.C. § 12133; 28 C.F.R. §35.172 (d).
Sincerely,
[image: image1.png]


 
Rebecca B. Bond
Chief
Disability Rights
Enclosure: 
Appendix A
cc:
Sarah Feinberg, Acting Administrator, Federal Railroad Administration

Melissa Porter, Chief Counsel, Federal Railroad Administration

Linda Martin, Office of Chief Counsel, Federal Railroad Administration

Calvin Gibson, Director, Office of Civil Rights, Federal Railroad Administration
� DOT is the agency also designated under the ADA to investigate programs, services, and regulatory activities relating to transportation.  42 U.S.C. § 12133; 28 C.F.R. § 35.190(b)(8).  DOT’s sub-agency, the Federal Railroad Administration (FRA), oversees Amtrak and administers federal financial assistance to Amtrak.  FRA is tasked with overseeing Amtrak’s capital projects and reviewing Amtrak’s compliance with the ADA.  The Title II ADA regulation authorizes the Department of Justice to retain jurisdiction to investigate complaints, and the Department has exercised that authority here.  See 28 C.F.R. Part 35, Subpart F.


� Amtrak has been on notice of the Department’s investigation.  In 2013, the Department met with Amtrak and FRA to discuss the accessibility of Amtrak’s programs, services, and activities.  Amtrak expressed its willingness to identify and make station facilities for which it is responsible ADA compliant.  During these meetings, Department staff informed Amtrak that it appeared to have failed to meet its obligation to be fully accessible to persons with disabilities by July 2010, in violation of the ADA.


� This allocation of responsibility between the intercity and commuter rail transportation providers may differ by agreement.  42 U.S.C. § 12161(5)(A); 49 C.F.R. § 37.49(e).  Furthermore, an owner or entity in control of an intercity station facility that is not the responsible person for ADA compliance must nonetheless provide reasonable cooperation with the responsible person to allow the station facility to be made accessible.  See 42 U.S.C. § 12162(e)(2)(C); 49 C.F.R. § 37.57.


� See 29 U.S.C. § 794; 28 C.F.R. § 35.190(b)(8); 49 C.F.R. Part 27, Subpart C; P.L. 110-432, Division B, Section 220.


� Part of DOT, Volpe is a fee-for-service research and innovation center funded by sponsor projects.  See 49 U.S.C. § 328.


� Amtrak, Intercity Rail Stations Served by Amtrak, An Update on Accessibility and Compliance with the Americans With Disabilities Act of 1990, at 1 (October 27, 2010), available at �HYPERLINK "http://tinyurl.com/2010ADAReport"�http://tinyurl.com/2010ADAReport� (last visited June 9, 2015).  This was Amtrak’s second such report as required by PRIIA.  The first report, dated February 1, 2009, predates the July 2010 deadline and therefore we focus our review on the reports starting in 2010.


� Amtrak, Amtrak ASDP Program Statistics Period Ending March 31, 2015 (Apr. 1, 2015).


� Amtrak, Intercity Rail Stations Served by Amtrak: An Update on Accessibility and Compliance with the Americans With Disabilities Act of 1990 (Aug. 2011), available at: �HYPERLINK "http://www.amtrak.com/ccurl/889/574/ADA%20Report%20AUG%202011.pdf"�http://www.amtrak.com/ccurl/889/574/ADA%20Report%20AUG%202011.pdf� (last visited on June 9, 2015).


� Amtrak’s calculation in 2011, that it bears responsibility for facilities at 398 stations, is slightly more than the 376 stations that the Department has currently determined that Amtrak bears responsibility based on DOT’s ADA regulations.  See Appendix A.


� Amtrak, Update to Accessibility and Compliance with the Americans with Disabilities Act of 1990, May 11, 2012, available at �HYPERLINK "http://www.amtrak.com/ccurl/83/1005/ADA-Accessibility-Compliance-Report-May2012.pdf"�http://www.amtrak.com/ccurl/83/1005/ADA-Accessibility-Compliance-Report-May2012.pdf� (last visited on June 9, 2015); Update to Congress on Amtrak Accessible Stations Development Program, Aug. 7, 2012, available at: �HYPERLINK "http://www.amtrak.com/ccurl/14/262/Congressional-Report-ASDP-Aug2012.pdf"�http://www.amtrak.com/ccurl/14/262/Congressional-Report-ASDP-Aug2012.pdf� (last visited on June 9, 2015). 
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