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2013

Court

United States Court of Appeals for the Second Circuit

Key
Facts

Plaintiff Patrick Cariou published Yes Rasta, a book of portraits and
landscape photographs taken in Jamaica. Defendant Richard Prince was an
appropriation artist who altered and incorporated several of plaintiff’s
photographs into a series of paintings and collages called Canal Zone that
was exhibited at a gallery and in the gallery’s exhibition catalog. Plaintiff
filed an infringement claim, and the district court ruled in his favor, stating
that to qualify as fair use, a secondary work must “comment on, relate to the
historical context of, or critically refer back to the original works.”
Defendant appealed.

Issues

Whether defendant’s appropriation artwork, which incorporated plaintiff’s
photographs, must comment on, relate to the historical context of, or
critically refer back to the plaintiff’s original work to qualify for a fair use
defense.

Holding

The appeals court held that the law imposes no requirement that a work
comment on the original or its author in order be considered transformative.
It concluded that twenty-five of the thirty works at issue constituted fair use.
The court found those works transformative because defendant’s
“composition, presentation, scale, color palette, and media are fundamentally
different and new compared to the photographs, as is the expressive nature of
[defendant’s] work.” The court also found no evidence that defendant’s
work usurped either the primary or derivative market for plaintiff’s
photographs. As to the other five works, the court remanded to the district
court for further consideration under the proper standard.
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