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1. Introduction

The purpose of the Regulatory Flexibility Act (RFA) is to ensure that agencies endeavor,
consistent with the objectives of the rule and of applicable statutes, to fit regulatory and
informational requirements to the scale of businesses, organization, and governmental
jurisdictions subject to regulation. To achieve this principle, agencies are required to solicit and
consider flexible regulatory proposals and to explain the rationale for their actions to assure that
such proposals are given serious consideration. The RFA, with some exceptions, requires Federal
agencies to prepare regulatory flexibility analyses (e.g., initial and final regulatory flexibility
analyses) for each proposed and final rule. These analyses are designed to assess the impacts that
various regulatory alternatives would have on small entities and to determine ways to minimize
those impacts.

In order to assess the continuing effect of an agency rule on small entities, the RFA contains a
provision (5 U.S.C. §610, referred to hearafter as “section 610 review”) requiring Federal
agencies to plan for the periodic review of agency-issued rules that have or will have a significant
economic impact on a substantial number of small entities. The purpose of the section 610
review is to determine whether subject rules should be continued without change, amended, or
rescinded, consistent with the stated objectives of applicable statutes. Federal agencies must,
consistent with the RFA, conduct a section 610 review within 10 years of publication of such
final rules. NMFS conducted a review of its regulations in 1995, consistent with the intent and
purpose of section 610 of the RFA. The procedures described below govern the conduct of
section 610 review for subject rules published by NMFS after 1995.

I1. Rules Subject to Review

NMES considers subject rules to be those for which a final regulatory flexibility analysis (FRFA)
was prepared. All final rules implementing a FMP, Amendment or other management program
and which contain a FRFA are subject to the section 610 review except: (1) annual or multi-year
specifications requiring proposed and final rulemaking; (2) in-season actions requiring proposed
and final rulemaking; and (3) temporary or emergency rules requiring proposed and final
rulemaking. With the exception of multi-year specifications, these actions are effective for one
year or less and are rescinded by default. Multi-year specifications could be effective for longer
periods. However, these are reviewed annually and revised by the Councils or NMFS when
appropriate.

111. Procedure

The initial section 610 review will cover the period January 1, 1996, through December 31, 2000,
with a due date of January 1, 2006. Subsequent reviews will be conducted annually, e.g., the
review for the calendar year 2001 will be due January 1, 2007; 2002 on January 1, 2008; 2003 on
January 1, 2009; and so on. This method will allow adequate time to measure impacts from
previous rules within the 10-year window provided for in Section 610.

The final rules should be reviewed to determine whether they should be continued without
change, or whether they should be amended or rescinded, consistent with the stated objectives of
applicable statutes. Section 610 of the RFA requires NMFS to consider the following factors
when reviewing rules to minimize any significant economic impact of the rule on a substantial
number of small entities:



(1) the continued need for the rule;

(2) the nature of complaints or comments received concerning the rule from the public;

(3) the complexity of the rule;

(4) the extent to which the rule overlaps, duplicates or conflicts with other Federal rules, and,
to the extent feasible, with State and local governmental rules; and

(5) the length of time since the rule has been evaluated or the degree to which technology,
economic conditions, or other factors have changed in the area affected by the rule.

In addition, analysts should describe in qualitative terms the management measures contained in
each final rule and the economic impacts of regulations presented in the FRFA (See SUMMARY
and FRFA for each final rule). Finally, if, in the course of conducting a review, the analyst
determines the rule has been rescinded, the analyst need only identify when the rule was
rescinded.

Section 610 does not require the results of the review to appear in a specific document. However,
to ensure consistency, NMFS has established a standard table for reporting the results of Section
610 reviews (appendix 1). NMFS requires the review of rules to be made available to the
appropriate fishery management councils and concerned individuals.

Please forward a copy of the finalized reviews to the Economist, Domestic Fisheries Division,
Office of Sustainable Fisheries. If you have questions regarding preparation of the section 610
review, please contact the Domestic Fisheries Division at (301) 713-2341.
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