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v

ACME FAST FREIGHT OF PUERTO RICO ET AL
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December 14 1978

The Commission has before it a petition filed by Respondent Capitol Trans
portation Inc Capitol requesting that the Commission reconsider its Order of
August 14 1978 adopting the Administrative Law Judges conclusion that
Capitol violated sections 16 and 18a of the Shipping Act 1916 and directing
that demurrage charges be paid in the amounts found to be due with interest
Capitol asks the Commission to vacate and dismiss its Order In the alterna
tive Capitol asks that the proceeding be remanded to an Administrative Law
Judge other than the Presiding Officer now assigned to the case to obtain the
evidence Capitol deems indispensable to prove it owes any demurrage Com
plainants SeaLand Service Inc Seatrain Lines Inc Transamerican Trailer
Transport Inc GulfPuerto Rico Lines Inc and Puerto Rico Maritime
Shipping Authority replied to the Petition for Reconsideration Capitol filed a
reply to this reply which was challenged by Complainants on the ground that the
CommissionsRules of Practice and Procedure do not allow the filing of a reply
to a reply 46 CFR 50274

The thrust of Capitolscontentions on reconsideration is that in the absence of
bills of lading and arrival notices the record supports neither the finding that
Capitol was the consignee of the containers on which demurrage was billed to
Capitol for which it was liable nor that Complainants had sent the arrival notices
required by their tariffs

While these arguments have already been fully considered on exceptions and
found to be without merit some further comments are proper

Capitolsrequest is not directed at obtaining new evidence discovered after the
record was closed but to evidence which might have been available had a request
been timely made Moreover Maritime Service Corporation MSC invoices
and the Trailer Interchange Receipts TIRs which served as basis for comput
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562 FEDERAL MARITIME COMhUSSION ing demu rage contain sufficient information and offer substantial suppoR tothe findings of the Presiding Officer adopted bythe Commission The TIR swhich served asthe basis for computing demu rage chazges were prepazed bythe ocean carriers inthe regulaz course of business at the time the container and chassis were picked upfollowing unloading from the vessel and subsequenUy completed roshow the date of retum of the equipment tothe water carrier sterminal The evidentiary value of the TTR sisnot limited asCapirol contends toattesflng tothe physical condition of the equipment at pick upor delivery They identify bynumber the vessel and the voyage the bill of lading or freight bill and byname aswell asbynumber the customer cazrier and or lessee of the ocean camers whose taziffs provided that onoutbound shipmenu the shipper and oninbound shipments the consignee was liable for demurrage On inbound shipments therefore these terms can onty designate the consignee or the non vessel operadng common carrier bywater who azranged the transpoRation of the containers with the undedying ocean carriers and could not refer asCapitol argues tothe local huckcnan who picked upor retumed the container The latter would have noauthority tohandle the equip ment inany capacity other than asagent or servant of the designated consignee Furthermore apart from objecting ingeneral tenns without specificiry rothe amount determined tobedue Capitol has not challenged the accuracy of the infonnation contained inthe TTR sand MSC sinvoices The TIR supon which demursage was billed toCapitol show Capirol and noone else asthe custom er carsier or lessee Hence the reference oninbound shipments toCapitol aswstomer caaier or lessee cleazly indicates that Capitol was the consignee of the containers onwhich demucrage accrued That Capitol subsequently delivered the shipments tothe owners of the goods or their representatives isicrevelant Inrelation tothe ocean carriers whose services itutilized Capitol was the consignee and assuch liable for demucrage ibe iovdm prepued byMSC canuin tlmume intamufion AlNOUgh bilb of lading mferted miniiRmming Cepitol ucwwn rmcuriu mCkremieNe recad bilb of IaGne coverinQ shipmenu aRapoiMent Mal beShippin6 PI ceE nevihrce hwtlwMSC invoicu md Ihe curcspo Wing l1Rccun4ly rttlM Me infamu oncmuiveE ioNe rtspec vebills of Iading This roWd IwaoA binAicue Nn ills af lading rae rvailvble pria mNe aroge of recad of mme af Ne Complvivnu followinB orv athe vaperouou bMe Pueno Rico Mariume Shipping AuManty inOciober 194AkUa ham Du Pax Wmo Rico laeAMarch 1193bMr Hiram DGLUU PrceiEem of MSC upports Nis wwo uRmmvvc Ws luve jwl Rccived kvu mn Mr Clurln MDmunin Praidem of Capi dTnmpwuurn Evisin8 at Yaave rtfu eAb caq Nevclckro 318uwedlwuuy ISNin Ne omoumofS160 00fahmumgecherga ccrueObyTrailer SBa86 ibe wo nuam Nted faYar avWmNe meaa m1He uavbucka Wyau can aJY caq WYmem from Ne caniBrce IThc chcct vuoude oul bGulf PRuWmly Muiume Servia Cwp cuocceq paymeM fudemumge upublishcA inwrcObviowly yau mcmen onyaw ucwd euon Ha evm you uedcfini ely nacortttt inuting tluCapibl iruupatatia uwr tructu Thry are ainwin ranpanl aMwYrA aaviBKr inihrir awn ri8ht Our sssigmA inlvW urtier iLuvi Trvcking Buicalir aucYerrill pkkupmnchWive nponuMOeliver WNe canaie vill unlwd adispueoftlecu8aat Neirown emvmimce The canigrce Iwconad aver tlsequipmenl intltis cau Amo inromqnY umuc mae sanp4x ovd requ vnmanY Bemrna beaiM mau Orivacombination Wr mngemew riNCpibl rtquirt WI tlsy benai MUbNe urival oHXG md NtMey pickup aMhliva rhen we wequ st Thc crosi8 vcrnuol dNe eyuipmeo Obvioualy MeAispsitioo dNCequipmcm uuxirelY Nvhands Aepaofolour wemrnu we eMlou phaacapia ofall HHG movn Nry Nvc hnNW faour compoY We hMbrtquest capies homUpitol Eecau eDuPau Mverrtceived bills of IedinB fran Ne oce ncuier FmPN itlhE PaNbil No MInRirMrd mvPrra riCOI USJ89 19711 Ne Cwn hsld Nx ivpxGne uiMcrtlr SaialSauriry Ac uncwraboraud rriveo rcpau of phy iciav vho IuA eumiMd Me claimam rnmtituteE eubsuntiW eviAence upponing Nc AearinB eaomiMr nondiuLiliry fMin odiry tlwheAumam Md ouexercixd Ai rihi bsupoen Me phy iciuu wumluve Nc oppatuniry bcra eamirc Nem COl US4COl 21FMC



SEA LAND SER VICE INC VACME FAST FREIGHT OF PUERTO RICO SG3 CapitoPs reliance onStates Marine lnt Inc vSeatde First National Bank 524 F2d245 9th Cir 975 ismisplaced Whereas the Court inStates Marine nt Inc did advise that rnurts generally look tothe bill of lading todetermine the existence of aconsignee scontractual liability for freight chazges itwe tontocite with approval the Arizona Court oFAppeals holding that the consigna becomes liable when anobligation arises onhis pMfrom presumptive owner sttip acceptance of goods and Ne urvices rcndered and the bmefits conferted bythe cartier for such charga Arizaw Feeds vSou hern Pacific Co 21Ariz App 346 1974 Thus inaddition towhatever Capitol sobligations were under the contracts of affreightment itsacceptance and exercise of conVOl over the containers alone would impose upon Capitol liability for the charges imposed bythe tariff For Ihis reason also the introduction of bills of lading into the record isunnecessary Likewise we see noneed torequest further evidence onthe receipt byCapitol of arrival notices The fact that the TIR sindicate that the containers were infact picked upand returned byCapitol raises the presumption that Capitol actualty received amval notices for those containers apresumption Capitol has not rebutted Finally we find Capitol sallegation of bias onthe part of the Presiding Officer tobewithout merit Conrentions of bias and requests for disqualification should beraised at the time the conduct complained of ocwrs and not after the hearing has been closed and anadverse decision rendered Bethlehem Steel Co vNLRB 120 F2d64DCCir 1941 Inany event we have reviewed the entire record and found the Presiding Officer conducted the proceeding with faimess and impaniality and that the weight of evidence inthe record fully suppoRS the Itimate conclusions asspecified herein Inconclusion Capitol spetition raises nonew issue offers nonew evidence states noother ground which would call for areconsideration of our decisioa of August t4hTherefore the Pedtion for Reconsideration ishereby denied Itissoordered By the Commission SFRANCIS CHURNEY Secretary FUr



FEDERAL MARITIME COMMISSION DoCKET No 7610JOY MANUFACTURING COMPANY vLYKES BROS STEAMSHIP LINES PARTIAL ADOPTION OF INITIAL DECISION AND ORDER REMANDING PROCEEDING December 151978 Richard JDaschbach Chairman Thomas FMoaldey Vice Chairman Karl EBakke James VDay and Leslie LKanuk Commissioners On February 201976 Joy Manufacturing Company Joy filed acomplaint with the Commission allegirig that Lykes Brothers Steamship Company Jnc Lykes overcharged it31463 99inviolation of section 18b3of the Shipping Act 1916 InbisJnitialDecision served March 171977 AlJministra tive Law Judge Charles EMorgan Presiding Officer found that Joy was tile proper party torecover reparations IUld that of the various shipments mentioned inthe complaint some were overcharged some were properly charged and some were undercharged The Presiding Officer sdecision left the proc dings open sothat after the primary legal issues have been resolved specifically whether Joy was the proper party t11e acomplaint and what standard determines the applicable rates tobecharged the parties could submit verified statements contllining computations of the applica lecharges Exceptions tothe Initial Decision were filed byboth parties Lykes filed areply toJoy sexceptions BYTHE COMMISSION BACKGROUND Respondent Lykes isacommon carrier bywater engaged intransportation between New Orleans Louisiana and Mombasa Kenya During the time of the shipments at issue Lykes was amember of the South and East African Confer ence and aparty tothe tariffs filed with the Commission bythat conference Complainant Joy isacorporation whose business isthe manufacture of mining machinery and equipment Between April and December 1974 Joy pursuant toI1bI arIOUnI WII lullIIquendy 8IDIndId InComplaInant Reply Britt 1025994 3110 rtfIect lhI delttion effective AUlUlt 301974 of Ihotlriff Item lied upon byJoy Tho Iai wu not formally moadod
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JOY MANUFACTURING COMPANY V LYKES BROS STEAMSHIP LINES 565

a contract with the Florspar Company of Kenya FCK made 23 shipments of
various pieces of machinery and equipment via Lykes ships On the bills of
lading relating to these shipments the consignee was designated as Order of
Shipper The ultimate consignee as listed on the export declarations and in
fact was FCK

FCK operates a florspar mine approximately 115 miles northwest of Nairobi
Kenya In conjunction with this mine FCK also operates an ore benefication
concentration plant twenty miles away along the Kimwarer River FCK has not
intervened in this proceeding

The equipment involved in the 23 shipments was destined for use at the
Kimwarer processing plant All of the articles shipped were described by the
shipper on the bills of lading as Mill Flotation Machinery Specific descrip
tions were included in parentheses following the general description All of the
equipment was of the type to be used in an ore benefication plant Some of the
equipment were machines designed specifically for recovery of minerals via the
flotation method of ore processing The remaining equipment was designed
either to perform other parts of the ore concentration processie crushers and
grinding rods or were of a general nature ie electrical motors

The shipments were rated on a basis of15225WM under Item 2140 of the
South and East African Conference Southbound Freight Tariff No 1 FMC
No 2 for Machinery Mining and Parts Viz Flotation Equipment Ore In its
complaint Joy asserted that the goods should have been classified under Tariff
Item No 1425 of the same tariff as Flotation Equipment including accessories
and Parts at a rate of 13325 WM

INITIAL DECISION

In his Initial Decision the Presiding Officer found that
1 Joy is the proper party to bring the complaint recover overcharges and be

subject to the payment of undercharges
2 all of the shipments covered by the 23 bills of lading are subject to rulings

as to what are the applicable rates
3 all of the shipments were improperly rated and charged as mining

machinery under Item 2140 of the tariffs
4 some of the shipments made prior to August 30 1974 should have been

rated and charged under Item 1425 of the tariff
5 the other shipments should have been rated and charged neither under

Item 1425 nor under Item 2140 but should have been rated and charged under
various specific items of the tariff
6 some individual bills of lading contain two or more articles which must be

rated and charged under two or more tariff items and that the packing lists of
records contain the separate weights and measurements required to properly
charge the various articles when two or more articles are covered by one bill of
lading and

7 some articles shipped were undercharged that some articles shipped were
incorrectly rated but correctly charged dollarwise and some articles shipped
were overcharged
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566 FEDERAL MARITIME COMMISSION

As noted above the proceedings were left open for Commission resolution of
certain basic issues and the computation of applicable charges

DISCUSSION

Upon careful consideration of the record in this proceeding we conclude that
the Presiding Officersfindings and conclusions 12 5 6 and 7 as set
forth in his Initial Decision are proper and well founded and we accordingly
adopt them as our own Lykes exceptions to finding 1 and Joys exceptions to
findings 5 and 7 have been reviewed and found either to constitute reargu
ment of contentions already properly disposed of by the Presiding Officer or to
be otherwise without merit These exceptions are accordingly rejected Findings
3 and 4 warrant discussion

It is the opinion of the Commission that the Presiding Officer erred in holding
that all of the shipments were improperly rated and charged as mining machinery
under Item 2140 of the Tariff finding 3 The rating of the Denver flotation
machines under this tariff item was proper and Lykes exception to that effect is
well taken The Presiding Officer held that these machines should have been
rated under Item 1425 Flotation equipment including accessories and parts
In reaching that conclusion he stated that Items 1425 and 2140 can reasonably be
construed as covering the same type of goods We disagree We concur with
Lykes that tariff Item 1425 Flotation Equipment refers to articles used in the
process of floating or buoying up generally while tariff Item 2140 Machinery
Mining and Parts viz Flotation Equipment Ore refers more specifically to
articles used in theflotation method of ore processing Lykes in arguing that
only Item 2140 applies noted the several definitions of flotation and submit
ted that the presence of the word ore in Item 2140 Iimited that Item to the sec
ondary use of flotation Under the principle ofnoscitur a socii ie the meaning
of a word is known from the accompanying words this is the proper construc
tion A further consideration adds more distance between Items 1425 and 2140

While we agree with the inherent nature standard utilized by the Presiding
Officer some weight must be given to the function a machine performs
Flotation machines are integrally related to mining as they are part of the overall
process of the recovery of minerals Therefore we find Item 2140 is the proper
rate to be applied to the Denver flotation machines

Because of the distinctions drawn above between Items 1425 and 2140 the
Commission disagrees with finding 4 of the Initial Decision Item 1425
covering Flotation Equipment is not applicable to any portion of the shipments
Lykes exception that the Presiding Officer erred in holding that the bar grizzlies
should be rated under tariff Item 1425 is well taken The transcript of the hearing
at page 80 states that the bar grizzlies were not unique to the flotation process
Accordingly they are to be rated under those tariff items which are appropriate
applying the inherent nature standard

A final point meriting discussion concerns the applicable charge for separate
packages or units of a particular piece of equipment shipped on a single bill of

Namely the separation of the particles of a mass of finely pulvenzed ore according to their relative capacity for floating by
virtue of the surface tension on a given hgmd instead of according to their specific gravities Websters New International
Encaonary Second Edition 1933
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JOY MANUFACTURING COMPANY V LYKES BROS STEAMSHIP LINES 567

lading Official notice is taken of Appendix A page 104 of the applicable tariff
which states that all cargo shall be measured on the overall measurements of the
individual packages Tariff rules applying to weight or measurement of cargo
in a manner which produces the greater revenue are common and have been
applied by the Commission in the past See Orleans Materials and Equipment
Co v Matson Navigation Company 8FMC 160 1964 We find tariff Rule
10a governs the computation of the applicable charges Therefore the individ
ual weighing or measuring of the units or packages of an item in a manner which
yielded the greater charge was proper

THEREFORE IT IS ORDERED That to the extent specified herein the
Initial Decision is adopted as our own and made a part hereof

IT IS FURTHER ORDERED That this proceeding be remanded for determi
nation of the applicable freight charges that the parties shall in the manner and
time set forth in the Initial Decision submit statements concerning such determi
nation and that the Presiding Officer shall reach such determination within 60
days of the date of this Order

S FRANCIS C HURNEY
Secretary



FEDERAL MARITIME COMMISSION

No 7610

JOY MANUFACTURING CO

v

LYKES BROS STEAMSHIP CO INC

Partially Adopted on December 15 1978

Found I that the party Joy which initially paid the ocean freight charges is the proper party to re
cover overcharges and be subjected to payment of undercharges and 2 that of certain
shipments of flotation equipment conveyors cranes crashers electric motors pumps etc
made from New Orleans Louisiana to Mombasa Kenya covered by 23 bills of lading some
articles shipped were overcharged some undercharged and some were charged the proper
dollar amounts Proceeding left open for later computations of applicable charges after
resolution of primary legal issues

William Levenstern for Joy Manufacturing Co complainant
Edward S Bagley for Lykes Bros Steamship Co Inc Respondent

INITIAL DECISION OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGE

THE COMPLAINT This complaint was timely filed on February 20 1976
Joy Manufacturing Co Joy the complainant alleges that it was overcharged in
violation of section 18b3of the Shipping Act 1916 as amended the Act by
Lykes Bros Steamship Co Inc Lykes the respondent a total reduced by
amendment in the complainantsreply brief of2599437 on 17 shipments
generally described on the bills of lading as Mill Flotation Machinery made
on and between April 5 and August 6 1974 from New Orleans Lousiana to
Mombasa Kenya Joy originally sought reparation on 23 shipments

THE ISSUES Joy asserts that this is a rate classification case that Joy paid the
ocean freight charges on the shipments thereby making Joy the proper party to
bring the suit and that Lykes improperly collected charges based on the higher
rate for Machinery Mining and Parts Viz Flotation Equipment Ore
whereas allegedly Lykes should have based charges on the lower rate for
Flotation Equipment Including Accessories and Parts These tariff items and
others referred to herein are found in South Bound Freight Tariff No 1 of the
South and East Africa Conference

llus decision will become the decision ofthe Commission in the absence of review thereof by the Commission Rule 13gRules
of Practice and Procedure 46 CFR 502 227

The original complaint alleges overcharges of 53146399 on 23 shipments Six shipments which moved on and between
September and December 131974 were deleted by Joy in its reply linebecause the tanff item relred upon by Joy was deleted from
Me tariff effective August 30 1974
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JOY MANUFACTURING CO V LYKES BROS STEAMSHIP CO INC 569

Lykes asks that the complaint be dismissed because another party other than
Joy allegedly bore the cost of the ocean freight charges and therefore in the view
of Lykes Joy is not the proper party to bring suit Also Lykes disputes Joys
view of the applicable rates Lykes further asserts that if Joy were the proper
party to assert the claim herein Joy would be liable for substantial undercharges
as a result of misdeclarations made in the bills of lading furnished to Lykes
Further it is asserted by Lykes since Lykes does not have any prospect of
reaching the Fluorspar Company of Kenya Limited the party which allegedly
bore the charges and since Joy is not the proper party that in Lykes view
undercharges are foreclosed

To determine the applicable charges on the shipments herein it is necessary to
determine the true nature of the articles shipped Also if it is determined that Joy
is the proper party to bring the complaint then Joy would be both the proper
party to benefit from any overcharges and Joy would be the proper party to be
subjected to suit for the collection of any undercharges

Furthermore if it is determined that some of the articles shipped were
undercharged also it becomes necessary to look at the applicable rates on all 23
shipments herein because it is the continuing duty of ocean common carriers
under section 18b3of the Act not to charge or demand or collect or receive a
greater or less or different compensation for the transportation of property or for
any service in connection therewith than the rates and charges which are
specified in its tariffs on file with the Commission and duly published and in
effect at the time Thus Lykes has the continuing duty to collect undercharges on
any of the 23 shipments herein

RULINGS ON ADMISSIBILITY OF EXHIBITS AND OF LATEFILED EX
HIBITS During the course of the hearing Joy identified a number of exhibits
but inadvertently failed to move their admission into evidence Accordingly on
brief Joy moves that exhibits Nos 1 to 24 inclusive and Nos 30 and 31 be re
ceived In its brief Lykes replies in view of Joys alleged failure to establish its
right to bring this proceeding and in view of Joys alleged failure to afford
complete discovery that Joys exhibits should not be received into the record

Exhibits Nos 1 to 23 are the bill of lading and attached packing lists for the
shipments in issue They are necessary to an understanding of what was shipped
and to the charges assessed Lykes had ample opportunity to cross examine and
in fact conducted extensive cross examination based on these exhibits Further
more the parties stipulated on page 9 of the record that the packing lists
attached to the bills of lading that will be in evidence in this case show the actual
consist of the shipment under the bill of lading it is attached to Also Lykes
received reasonably substantial responses to its discovery requests Exhibits
Nos 1 to 23 hereby are received into the record

Some of the bills of lading exhibits are partly illegible The bills of lading but
not all of the packing lists are also attached to the complaint Where these
attachments to the complaint are more legible these attachments have been used
to a minor extent to assist in the making of findings herein Also attached to the
complaint is a onepage summary listing bill of lading numbers dates vessels
and charges paid Here again this summary is of some assistance where the bill of
lading exhibits are partly illegible
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S7O FEDERAL MARTTIME COMM1IISSION Exhibit No 24isacopy of awire dated May 211974 sent toMr William IHamm Chairman of the South and East Africa Conference byMr Robert LHillard Cotporate Director of Traffic of Joy This wire confirmed atelephone call made byMr Hil azd onthe same date bywhich heasked Chat the shipments herein made prior tothat datc berated and charged ast7otadon equipment rather than asmining machinery Mr Hiltard asked tha the flotaUon equipment lower rate becharged onboth the past and futuro shipments of Joy Opportunity tocross ezamine Mr Hillatd was afforded taLykes Also Gykes has attached the same wire dated May 2t 1974 aspart of itslate filed Exhibit No 32Exhibit No 24hereby isreceived inmevidence Exhibit Nos 30and 31aze taciff pages pertinent tothe issues herein lfthese pages had not been offered inany event they could have been noticed asparts of taziffs onfile with the Commission Exhibit Nos 30and 31hereby are received into evidence Lykes was given pemussion at the hearing tooffer and has offered some late filed exhibits They are afour page exhibit No 25picturing and describing certain equipment manufactured or sold byloy atwo page euhibit No 25Awhich isasummary of Export Declazations regarding exhibit Nos 1to23and listing schedule Bcommodity numbers and schedule Bdescriptions of the Department af Commerce ClassificaBon of Exports aone page exhibit No 26which isacopy of ahandwritten note of the witness Hillazd and which lists various articles shippui bythe complainant a23page exhibit No 26Awhich consists of the Shipper sExport Declazations telauve tothe shipments inissue atwapage exhibit No 27which isthe Proforma Invoice Quotation made byJoy tothe ultimate consignee of the shipments herein an18page exhibit No 28showing numerous schedule numbers and commodity descriptions of the Classi ficaGon of Ezports of the Department of Commerce afive page echi6it No 29consisting of tariff pages of the Southbound Freight Tariff No Iof the South and East Africa Conference and a25page exhibit No 32which iswhat Mr Hamm would have tes edifcallcd upon with numerous attachments Joy does not object tothe admission of exhibit Nos 2526and 27and they hereby are received into evidence Exhibit Nos 25Aand 2GAare objected wbyloy onthe ground that the Shipper sExport Declaradons texhibit No 26Awere prepazed not byJoy but byJoy sfreight forwazder and accardingly that they arc not proper evidence astowhat was shipped There isnocontenGon that the 23pages of exhibit No 26Aare not authentic bacause ihey were obtained from oybyLykes through the discovery process Certain data onexhibit No 25Aand other data onexhibit No 25Acomes from the Department of Commerce Schedule Bcommodity descriptions ftom ezhibit No 28Exhibit No 25Arelates this data with oysexhibits Nos 1to23The objections toexhibit Nos 25Aand 26Aaze ovetruled and these txhibits hereby aze ceceived into the rocord onthe grounds that they are rdative and material and are entitled tosome weight aspart of the overall evidence intha proceeding On the samo grounds exhibit No 28containing Depactment of COmmetCe wmmodiry numbers and descripbons hereby isreceived into evidrnce Exhibit No 29wntaining certain tariff pages hereby isrueived into evidence



JOY MANUFACiVRING COVLYKES HROS STEAMSHIP Cp pJC S1lExhibit No 32contains Mr Hamm s3pages of testimony and numerous attachments conceming Fiexitloat Equipment Sectional Bazges and FIo ta6on Equipment plus six pages concerning the shipments of Joy herein Mr Hamm was unable tobepresent at the heazing and inlieu of prolonging the hearing Joy getterally waived cross examination of Mr Hamm but at the same time reserved the right toobject tothe relevance and admissibiliry of the tesGmony of Mr Hamm Inparticular Joy now objects wany use of Mr Hamm stestimony insofaz asitmay relate tothe meaning of tariff item No 1425 covering Ftotation Equipment Including Accessories and Parts This isthe item and rate which Joy contends isapplicable toitsshipmenu Joy insists that ihe tariff item speaks for itself and that itisof nomoment why the Conference put this item inthe tariff and that the intention of the framers of the tariff tecaz riers or conference dces not govem loy iscoaect that tariffs must speak for themselves The intenlion of the framers does not matter where there isnoambiguity inthe tariff Where there issome ambiguity inthe tariff itsmeaning generally should betaken inthe usual or ordinary sense understood bythe business and shipping community Of course where there issome ambiguity othet testimony may berelevant toacomplete and fair understanding of atariff item Pages 20through 25inclusive of exhibit No 32and Mr Hamm stestimony relating tothese pages are not objected tobyJoy The other attached pages toMr Hamm stestimony pages 4ihrough 19inclusive and Mr Hamm stestimony insofar asitrelaces topages 4through 9and the rate request of rhe APRobishaw Engineering Inc are not received Exhibit No 32hereby isreceived inpart into evidence that ispages 20hrough 25inctusive and related tesumony This tuting insofar aspact of exhibit No 32isnot received isbased onthe theory that the tariff item 1425 isnot ambiguous Of course ifsaid item 425 isconsidered bythe Commission tobeambiguous then Mr Hamm stestimony regarding this item may beentitled tasome weight THE PROPER PARIY TDBRING THE COMPLAINT On the bills of lading 7oy isisted asthe shipper and the consignee isisted asORDER OF SHIPPER Under the bill of lading caption NOTIFY PARTY islisted RSCampbell and Company 1950 Ltd POBox 9QI53 Mombasa Kenya The bills of lading donot shaw the ultimate consignee Infact ail of the shipments inissue were made inconnection with one convact of sale 6etween Joy asthe seller and the F7uorspaz Company of Kenya Lid POBox 306I0 Naimbi Kenya FCK asthe purchaser FCK isshown onthe ezport declarations ezhibit No 26Aasthe ultimate consignee inalt instances ezcept two dnthese two FCK isshown asthe immediate consignee pages 9and 10of exhibit Nn 26AFCK OftDER NO1168 generally isshown onthe packing ists attachtd tothe bills of ading under the item Packages Iarked The packing lists aiso show that the packages are marked Nairobi Cenya via Mombasa Exhibit No 27the Proforma Invoice Quotation of loy shows that Joy roposed tosell othe Fluorspaz Company of Kenya Limited the articles ippeA herein baseA onaprice FOBvessal closest USAPott plus timated ocean freight and macine insUrance chazges pusmiscellaneous MC



S7Z FEDERAL MARITIME COMMISSION charges for service vips and unforoseen contingencies The total estimated net price shown onthe exhibit is2161 143 of which there was 189 5301isted astotal estimated ocean freight and marine insurance charges The summary attachment tothe complaint indicates that the totat freight chazges paid onthe 23shipments byJoy toLykes was 173 869 15The amount of marine insurance paid isnot oFrecord but itisunnecessary inview of the con clusions below One of Joy swimesses testified that FCK was invaiced onthe basis of oystotal price for the goods shipped plus anestimated ocean freight and mazine insurance charge but this witness who was the Traffic Ivianager of Toy did not know whethet FCK paid rhe invoice asthat was not his responsibil ityAnother wimess of Joy testified that the ocean freight expense that FCK would pay toJoy under their convact of sale was alocked infigure and that Joy was acrually tunning over the estimated locked infigures Itisobvious hat FCK reimbursed Joy for substandal ya11 or inany event the greater part of the ocean freight chazges aspart of ihe purchase price of the goods Nevertheless the bills of lading show that all of the shipments were made with the Ocean Freight Prepaid The record shows that Joy paid the freight chazges through itsfonvarding agent the Lusk Shipping Co lnc of New Orleans LaJoy was the tisted shipper and consignee and the onty bill of lading party dealing with the ocean carrier Lykes Joy had tobethe party who prepaid the ocean freight Joy was the only party which had acontract of affreightment with Lykes for the ocean transportadon of the shipments inissue Of course ifthe ultimate consignee FCK had intervened inthis proceeding ifithad offered proof that itbore the ocean freight chazges and ifithad insisted that FCK and not Joy were entitted rorefund of any overcharges possi6ly adifferent conclusion than the one below may have been reached Sut we aze not faced with FCK asanintervener Soth oyand Lykes see Lykes motion todismiss dated September 9and recerved September 131976rely onDavis vMobite Ohio RCo 194 Fed 37A 1912 tDavis case where at page 37b tAe Court stated Our view of Ne quesUon isthat the party wtw pays the trcight or islixble tor iupayment whether hebehemillowner manufaceura hipper or consignee isthe one injured 6yeneacessive freight charge and inhimalone isvested the right tocover because of the illegal ezacGon The respondent Lykes reads the Davis case tomean that the paRy claiming repazation must berhe one onwhose behaff the freight charges were paid whereas Joy reads the Davis case tomean that the party claiming repazadon can bethe one who acrually paid the freight Joy also contends inthe present proceeding ffiat asbetween the rights and equides between the seller oyand the purchaser FCK that this was and isnoconcem of Lykes InAdams vMills 286 US397 the plaintiffs were certadn commission merchants who asconsignees had paid the Freight chazges and were subsequent lyreimbursed from sales of the livestock The Court at page 407 said Ethe defendents exacted from Nem aeunlawtut chazge the ezaction was atoRfor which Ne plainaffs werc entitlcA astor aha mns wwmpensadon hom the wrongdoec ASthey would have ban llable for anundercIlarge tluy may rccover anovercharge ncomemplation af lawhGdaim for damages arose at the time the extra charge was paid 7hepaintiffs have suSered injury within the mtaning of section Bof Ihe IMerstate Commerce Act and tha purpose ot Nat section 21FMC
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would be defeated if the tortfeasors were pertnitted to escape reparatlan by a plea Nat Ne ultimae
incidence of rhe injury wu rot upon those who were competled in the fust insance w pay Ne
unlaaful charge

In the present proceeding it is concluded and found that Joy paid the freight
chazges in the first instance and accordingly is the proper party to bring the

complaint Likewise for similar reasons it also is concluded and found that if

there were undercharges then Joy is responsible for the underchuges FCK is not

a puty to the vansportapon contract and has not intervened in this proceeding
and therefore all issues in this proceeding conceming overchazges and under

chazges aze matters between oniy Joy and Lykes
THE KIMWARER PLANT Atl of the items shipped were necessary to the

operation of the socalied flotation process plant or mill of FCK located about
ll5 miles northwest of Nairobi Kenya on the Kimware River This Kimwazer

plan is located about 20 miles from the fluorspar mine of FCK The purpose of
the Kimwarer plant is at least twofoldie one to reduce and concentrate the

fluorspaz and two ro separate the tluorspar from the unwanted gangue and
from the other maurials attached to the crude fluorspaz ore as it comes from the
mine The Kimwarer plants function is to processt000 wns ofcrude ore a day

The flotation process at the Kimwazer plant uses water from the river which
has to be pumped filtered sofuned and chamically treated necessiating the use

of various pieces of equipment and supplies including pumps filterers soften
ers and chemical additives
7he crude ore as it comes from ihe mine must be reduced in size uniformly

sized screened and floated necessitating the use of various pieces of equip
ment such as flotation celis erushers screens grinding balls grinding rods
hoist and crane

Also necessary to the overall operauon aze pieces of laboratory Cesting
equipment electric motors electric panels and many others

In brief the flotation process at the Kimwazer plant or ai some other flotation

process plant might be described as being accomplished by floa6ng a particle of
a given siu with a given specific graviry to the sutface and thence the

teclaiming of that particle as a flotapon concentrate

The Kimwazer plant has a number of overall groups making up the total

facility for the recovery of the fluorspaz There is a si2ing and reduction of the
materiat There is a large reagent circuit which handtes the chemica flotadon

roagents There is a fittrauon area which recoven the flotation material from the
water and reduces it from a siurry to a recoverable concentraCe And there is a

waur filtration secrion for the Kimwazet River water which had to be treated so

as to be of a particutar pH acidity or alkalinity and so as to be of a particulaz
clean quality

In iu brief Lykes refers to Hackhs chemica deFinition of flotauon below
and Uris definition also is endorsed by Joy in its nply brief
A met6od of woantrang ora by grinding Nem wirh a trothu as oils or acids end separating t6e

differrntly rtroisuned or wated minsnl particles by loaung Nem upon water usually agitsting the
mixture by compressed air The wet gaague senles out and the conantrated ore is skimmed off

Obviously W accomplish the flotation process a number of pieces of equip
nent are needed inasmuch as the ore must be crushed frothed separated

1 FMC



574 truxm mtwsstov floatcd agitatcd skimmed and dried Also itisnccasary that some pixa of equipment bepowered bymotors THE ART CLES SHPPED While all of the azticles shipped were necessary for the opetation of the reduction and flotation ptocesses at the Kimwarer plant many of the azticles shipped could beused inother types of concentration processing plants Other types of ore beneficiation conceMration equipment incude gavity sepazation jigging equipment adry process spiral classification equipment awet process solvent eatracdon equipment awet process and ion exchange equipment awet process Generaily anore beneficiatlon concentraaon plant would belocated intela fively close prozimiry toamine The Kimwazer flotatioa process plant was erected inconjunction with and for the use of FCK smine The Kimwarer plant dces not perfocm amining function assuch but itdces concentrate the fluorspaz ore sothat the qrined produM isreduced and concentrated toacommercially feasible concentration and size for shipment Inother words the mine and the Kimwarer plant each are necessary adjuncts of the other for the commercial feasibiliry of the overall fluorspar project of FCK Far Uus reason the azticles shipped frequently have been regarded coaecdy or incorrutly asmining ma chinery because of the uuse intreating ore which has been mined Grinding rods listed inexhibit No 1aze used ingrinding mills They could beused inthe solvent eztraction and ion exchange processes aswell asinthe flotation process The vibrating screen and vibrating machine listed inexhibit No 2can beused inother processes other than the flotation process There are certain pueaQs made byihe complainant called Denver pumps which are of various designs The Denver SRL Cpump inexhibit No 2was designed for tlotauon froth handling speciFcatly at the Kimwarer plant The socalled Demer DRfluorspaz type flatation machinery isthe flotation machinery iuelf Itisuniquely apart of the ttotation facility The Denver laboratory jawccusher listed inechibit No 2islaboratory equipment which could beused inany applicaUOn where itwen desired rotest materials byreducing the size This laboratory cnsher dces not have any pazticular application only wthe flotation process Itcould beused inoher facilifies The Denver laboratory batch rod mill listed inexhibit No 2similaz tothe laboratory crusher also could beused inother facilities T6e Denver model 2S2 automaflc sampler mechanism exhibit No 2with some vaziation of itscutters also could beused inprocesses other than the flotauon process Inexhibit No 4then iselectrical substation switch geaz and overload protec6on for this equipment Itiselectrical equipment furnished byGeneral Elutric and could beused inany form of industria plant requiring some degree of elechic power Inezhibit No Sisalink belt sctew conveyor which isnot built bythe Denver Equipment Division of loy This conveyor cauld beused inother ore concentra tion processes ezcept that the conveyor must beadaptable tothe specific gravity of the oro 21FMC
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Inechibit No 6 there is a bridge crane not manufactured by Denver or by Joy
While this crane specifically was necessary to the Kimwazer plant to periodical
ly at least every 18 months lift impellers motor drives and gearing connected
with the siz banks of flotafion cells on the ozher hand the same crane might be
used in a variety of nonmine related nonflotation process related industrial

plans provided tha these other planu requued similar specificaUons for the
crane regarding ifting capacity length of boom and length of travel on the
bridge

In exhibit No 7 there are water filters for the Kimwazet plant The flotafion
process of this plantdeals with a delicatc specific gravity and surFace ttnsion but
the genezal purpose was to filter impuripes and hazdening agents out of the
water Joys wimess was unable to answer whether or not the same process and

equipment might be commoa to smalt community or municipal water plants
because the witness had no background in water utility operations

Inechibit No 8 there were grinding balls for a grinding mill used at the
Kimwazer plant for a rougher stage of flotadon that is where there is a rougher
concentration with fairly lazge paRicles These particles then must be further
reduced in the next stage ofgdnding and mn through a grinding bar mill for finer

grinding These same grinding balls and grinding mill could be used in other
types of ore concentration processes in other manners

In exhibit No 9 the electrical substation could be used io other forms of
industrial plants

In exhibit No 10 Ne grinding balls might be used for other pwposes as in the
case of the grinding 6alls ineibit No 8

Inechibit No I1 the electric motors have many possible uses

Inechibit No 12 there is aIenver filtrate receiver tank with float valves As
laoked upon by a layman it would be just a tank capable of holding liquids and

capable of many other uses

In exhibit No 12 there is a Denver humbolt type lab sample splitter with

hopper which is a piece of laborarory equipment It is used in the laboratory as

disringuished from plant work
In ezhibit No 12 also there is a Joy twist ait compressor It could be used in

many ather ways other than its use at the Kimwarer plant in connection with the
filters

In ezhibit No 13 there are two Worthington vertical four stage submerged
waur pumps used to get the water from the Kimwarer River to the flotaGon
cucuit These pumps could be used in many other applications and aze nat

particularly unique to the floWtion process at the Kimwarer plant
In exhibit No id there are cettain Denver DumFuorspaz Type Drum

Filters They are not unique to the tlotation process and have severat possible
other uses In ezhibit No 14 also aze motor stacters fumished by General
Elxtric which could be used in any form of industrial plant In exhibit No 14
also thete are chemical solution pumps not made by Joy but by Chemcon
These pumps could be used in a variery of other industrial applicauons for
chemical reagenu In exhibit No 14 also there aze indoor load center substa
tions and electrical swiuh gear which could be used in a vaziety of industrial
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applications in other types of plants The same is true for an outdoo pole
mounted Vansformer and other electrical motors listed in exhibit No 14

In exhibit No 15 there is a Denver screen used for sizing analysis to select a

specc particle size This paztiwlaz screen could relate to other sizing tech

niques other than the flotation process
The Symons Type K baz griuly also listed in exhibit No 15 is unique W the

flotation process
The Worthington verGcal water pump also listed in exhibit No 15 could be

used in a number of other industrial applications
The Denver heavy duty thickener also listed in enhibit No 15 could be used

in other processes
Also listed inechibit No 15 is an alarm annunciator panel which could be

used for a variety of other industrial applications
Also listed ia exhibit No 1 S is a Denver laboratory testing sieve shaker which

is a tin can about 12 inches in diameter and IS ioches high with a top portion
having a screen in the bottom of it

Also listed in ezhibit No IS is a Denver ball mill which is a device also used
in other ore concentration processes

Listed in exhibit No 16 are electrical motors which could be used in other

applications Inechibit No 17 are electrical panel boazds which could he used
in a variety of industrial applicadons

In exhibit No 18 there are conveyors which could be used in a number of in
dustrial applicadans Also ineibitNo 18 is a Denver rod mill which could be
used in other concenhation processes The same is We for the Denvet ball mill
lisud in euhibit No 18

Exhibit No 19 lisu a Denver heavy duty thickener a Grieve Lalwratory
Electric Dryiog Oven and a Grieve lazge capacity ShelfOvea These ovens could
be used in many differeat industrial laboratories and the thickener like the one

listed in exhibit No 15 could be used in other processes
The jaw crusher listed in ezhibit No A could be used in a number of other

applications not involving the flotauon process Also listed in ezhibit No 20 is a

Denver typeI Apron feeder which also could be used in processes other than
the flotadon process

In summadon of the uses of the articles shipped as complainants wimess
answered on crossexamination at page SS of the vanscript all the items of

tquipment shipped with the ezception of the tlotadon cells or ftotation machines
in virtualty all instances are pieces of equipmant which have the possibility of

being used in some other type of mill other than the Kimwarer plant concentra

tion and flotation mill In fact the electrical motors switch panel and switch

geaz could be used in a vaziety of industrial applicados having nothing W do
with either ore concentration or the mineral rccovery process

Ofcourse all the pieces of equipment shipped were naessary equipment and
accessories to the reducaon and flotaaon process at the Kimwarer plant and tbis
plant could not have bern operated successfully without these pieces considering
the state of he fluorspaz ore as it was received at the Kimwarer plant

FIIRTHER EVIDENCE AS TO THE ARTICLES SHlPPED The seventeen

shipmenu on which complainant seeks repazation aze as follows
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Bill of Lading No Date Ex Nn

11A 4574 1

iz asta z

124 454 3

125 4574 4

126 4544 S

132 dS74 6

133 4574 7

SS 41274 6

34 41274 9

7s aiza o

164 4254 II

93 4257d 12

94 3394 13

136 54474 14

114 72T4 16

iai 7saTa is

73 8674 17

The shipments were generally described on the bills of lading as Mill

Flotation Machinery ln addition in parentheses on the bills of lading there

were additional descriptions of the shipments as follows

Bill of Lading
No Date Parrnthesia Description Ec No

120 4514 GriMing Rods 1

123 451G Vibrafing Scneos Crusher 2

124 4374 Crusher end Fader 3

123 437d TansFamers 4

126 457d Screw Conveyor 5

132 4574 Hoist and CYane 6

133 4514 FlteringMachines 7

58 41274 Grinding Balls 8

59 41274 Twnstortners 9

3 41274 Grinding Balis 10

16d 42574 Elecuic Motors 1l

93 42574 As Pu Rider Aaached 12

94 3374 13

7Lere was no parenthesis dCSCription on this bill of lading but Ihe attached Packing List also a

paztoeibit No I3 shows 2 only Wmthington Model ISL110 Venical4Swge Submerged
Water Pumps less 12S HP Mawrs

I36 i247d As Per Rider Anached 14

1Te packing lista attached to exhibit No 141ist dfum filters GE motor stanen ne chemicai

solution pumps GE indoor laad center substations awitch gear outdoor polamountcd transfom

en eletaical motors and paddles irn flotation machinaJ

ll9 7204 I6

77urc wat ew parmthesis description on Nis biil of lading bu Ne attac2Kd Packing List also a

part of exhibit No 16 siwws Nrce Geaeal Electric Maon

141 747d IS

7Uere wu no pareeNesis descripion on this bill of lading bm the aaached Paclting listof some

31 paga also part ofexhiMt No 13 ehows pans for 4 x 14 Denva Screen parts tar 8 x 6 Den

vu SRGC Pump puts m2S cell bansDRDenver Flaravon Cell parts for No 24 Flotaflon

Tde complinux ie6encmero n mscanqria tiw Di0Nldiny No 141uoon boord SDIANNAMAN undn ane w

lox w vo vbm me eiu orImng m erideace nhibi No IA sM tlseraxwr o tm
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Machine pMS Cor 5 x 4 Denver SRLC Pumps pazs for 3 x 3 Denvtt SRLV Pumps pazts for

3 x 3 Demer SRL Pumps pans for Duplex Denver Model E ASD Pumps pazts for 254 x 2 Den

vcr SRL Pump parts for 16h Demer Samplers pans for Symons Type K Baz Grizzly parts for

Worthington Ycrtical Water Pump parts for Farwick Air Ciutch for 7 Denver Rod Mili pans for

Farvick Air Clutch foc 6 Denver Hall MiI parts for Speecer Bfowers part5 for Cleaver Brooks

Boilers pazts for oy Twistair Compressors pazts for 6 x 4 x b Wotthington Modd DIQ2A

Pump parts for Wotthington ModelD820 Pump parts or Model D520 Worthington Pumps part5
for ThraTon Dresscr Ctane parts fo l2 diameter x 25 llnk Belt Screw Conveyor pazts for 16

Stephms Adamson Swivelpiler deep Denver Heavy Dutyfhickener rake assemblies cone sttapu

wss type superstrucure comp weld with walkway split in four secions alazm annunciator panel
lamp cabinet Denver Laboratory Tuting Sieve Shaker Denvec Laboraory Flotation Machine
Denver Ball Mill ad various others

73 8674 ra 17

T6ere was no parenthesis descripfion on Nis bili of lading bu tte attached Packing Llst also a

pazt of txltibit No 7 shows Genttal Electric electrical Pancl Boards

1J3 4374 r 1

Thete was oo parenNesis deudption on this bill of lading but ihe attached Packing List a15o part of

exhibit No I8 shows parts For Conveyors 7 diameter x Io long Demer Rod Mill Drum feeder

Spirai screen pazts Cot Denver Ball Mill parts for Dtnver Rod Mill Spare Motors parts for Denver

SRGC Pomps parts for Denver FLuorspar Drum Filers paru For Denver Thickener parts fur

Demer Agicators parts for Fairbanks Morse Order 04148400O15I parts for enver Flotation

Machine and parts for Denver ASD Model E Pump
45 91474 a 19

aThere was no parenthesis description on this bill of lading 6ut the attached Packing Irst also a

part of czhibit No l9 shows parts for Denver Heavy Dury Tiuckeneq Grieve Lab Electric Ihying
Qven and Grieve Shelf Oven

33 101474 b 20

bThere was no parenthesis description on this bill of lading but Nt attached Pxking List also a

part of Ezhibit No 20 shows paets Cor Dcmer Type I law Crvshtt

B 142474 c 21

cThere was no parenthesis description on ihis bitl of Iading but Ne attacheA Paclung List also a

part of exhibit No 21 sAows motor startas safety switches relays DenverIab Pressurc Filteq

paees for Hardinge Siu C Comtant Weight Fteders parts for Wesmrn Filter Company Water

Treatment Equipment parts for water softener parts for chemical feed pumps pazts fa Denver Bali

Mill and patts for Denver 7ltickener

40 114274 d 22

dTherc was no pazrnthesis ducripuon on this bill oi Iading but the adached Packing liR also a

par1 of exhibit No 22 s6ows puts for Denver Rod Mill mastercontrol panels spare motor parts for

Denver fluorspar Drum Filtecs paris for Nardinge Siu C Constant Weight Feeders parts for

Denver SRL Pump parts tor DR Flotation Machine and parts fm Denver Ball MiIL

83 21374 e 23

eThere waz no parenthesis descripeion on this bitl of lading but the attached Packing List also a

part of CxNbit No 23 shows parts for Standard Symons CNSher

Further evidence of the nature of the aRicles shipped aze the items listed in

exhibit No 2b by Joys witness Hillard His handwritten note shows hat

grinding rods were shipped on Apri15 1974 with freight charges of83621
which appazently is bill of lading No 120 exhibit Nn I that vibrating screens

were shipped on the same date with freight charges of 31066b1 which

appazently is bill of lading No 123 exhibit No 2 and that a crosher and feedet

were shipped on the same date with freighC charges of370781 which

appazently is bill of lading No 124 exhibit No 3 Other items listed by the

witness on exhibit No 26 include agitatots and pumps belt conveyors ffans

focmers swivel piler laboratory furnace grinding balls hoist and crane
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OYMA PIUFACTURING COVLYKES HROS STEAMSHIP COINC SZI filtering machines electric motors and screw conveyoc This list referred toshipments uptoand including May 251974 but not later shipments THE RATE CNARGED Joy asadual rate contract signator was entitled tothe applicab ewntract rate or rates onthe shipments inissue All of the shipments were chazged based onthe basic contract rate toCape Town of 127 25per ton WMasprovided initem 2140 of the South and East Africa Conference Sou hbound Freight Taiff No 1FMCNo 12onMa chinery Mining and Parts Viz Flotation Fquipment Ore See exhibit No 3THE RATE SOUGflT BYJDY The complainan seeks tohave the chazges based onthe basic convaci rate toCape Town of 108 25WMasprovided initem 1425 of the above tariff onFlotation Fquipment Including Accessories and Pazts See exhibit No 30THE MOMBASA DIFFERENTlAL AND OTNER TARIFF CHARGES The above rates toCape Town are subject toadded port differendals The differrntial tobeadded tothe Cape Town rates is25for shipments roMombasa There apparently isnodispute between the parties regazding a15percent poR cangestion surchazge applicable afier May 311974 regazding certain heavy lihcharges and regarding abunker fuel sutcharge of 17per ton WIM THE RATES APPLICABLE ASSEEN BYLYKES The respondent contends that the shipments tothe extent that flotation machines and flotation cells were included were properly rated and chazged But the respondent also contends that mosdy all of the pieces of equipment shipped did not fall within the descripdon fumished bythe shipper onthe bills of lading ieMill Flotauon Machinery The respondent also contends that the rate onMining Machinery and Parts Viz Flotation Equipment Ore except inthe case of the tlotation machines was not the pmper applicable rate for most of the pieces of equipment shipped and that these many pieces of equipment were substantially undercharged For examples the respondent states that much of the equipment shipped should have been charged ascazgo NOS at the basic rate of 233 50plus 25Mombasa differenflal or atotal of 258 SOper ton W1M asper item No 630 of the above tariff that the conveyors and cranes should have been chazged at the basic rate of I50 50plus S25 Mombasa differendal or ihe total rate of 175 50per ton WlM asper item No 2ll5 the electric motors at the basic rate of 149 50plus 25Mombasa differential or the total rate of 114 50asper item No 2380 and the Vansformers and spare pazts at the basic tate of 150 50plus S25 Mombasa differential or the total rate of 175 50aspet item No 3S5TNE FLOTATION CELLS AND FLOTAT ONMACHINES Lykes refers toWebster sNew internationa Dictionary Second Edition 1935 giving the definition of flotatiun asfollows 1Act process or state of floating 2Method of floating or buoying up3Com Finance Act of financing or floaung acommercial venture or anissue of bonds stock or the like Weigk tmt rsI2upau uqmeasuremem romve0cubic tMWhicTevtt PoduRS iht grtald rtvenue deermim Ne ppbnMe ms 20FMCZFMr



SSO FEDERAI MARITIME COMMISSION 4Ore Dressing The sepazation of the pazticles of amass of finely pulverized ore according totheir relative capacity for floating byvirtue of the surface tension onagiven iquid instead of according rotheir specific gravities 5Sanitary Engin The collection of substances immersed inaliquid bytaking advantage of variable specific gnvities or of the buoyancy produced bythe evoludon of gas bychemicals or heat Lykes argues that the flotation equipment defined under item No 1425 issimply that equipment which falls within the first and second dictionary defini aons above and that item No 2140 cavers the fourth dictionary definidon above iethe definition which refers toOre Dressing etc Lykes assects that the flotapon cells and flotation machines shipped herein propedy aze Ore Dressing Machinery which isMachinery Mining and Parts Viz Flotation Fquipment Ore Itappears that Lykes places undue stress onthe word Ore Also the tlotadon cells and flotation cells and flotation machines are not inherently mining machinery lnany event tariffs should beread intheir ordinary meanings asunderstood reasonably byalayman Where two tariff items may beread reasonably tocover the same article shipped generally the tariff item with the lawer rate isapplicable lnthe present case itisreasonable toread that item 1425 listing Flotauon Equipment Including Accessories and Parts covers flotation cells and flotation machines Accordingly itisconcluded and found that onshipments of these two articles flotation cells and flotauon machines Joy was overchazged onshipments made prior toAugust 301974 when the rate initem No 1425 was effective ART CLES SHIPPED OTHER THAN FLOTATlON CELLS AND FLOTi1 TION MACHlNES Also Lykes argues that oyisseeking toapply the specific commodity rate initem 1425 onFlotation Equipment Including Accessories and Parts asthough itwere aproject rate and that thus Joy would have all of the materials which were shipped tothe Kimwarer plant included under this single commodity description Incidentally Lykes chazged one rate onall of the different articles shipped But Lykes relied onthe bill of ladings which uniformly described the articles asMill Flotauon Machinery Lykes chazged the rate initem 2140 onMachin ery Mining and Parts Viz Flotation Equipment Ore when infact at least some of the equipment assuredly was not mining machinery Electric motors transfotxners etc are not inherendy mining machinery Item No 1425 listing Flotadon Equipment Including Accessories and Parts was not aproject rate put into the tariff specifically for the Kimwarer plant project This taziff item had been inthe taziff for anumbet of years prior tothe movement of Joy sshipments herein As seen bythe wire dated May 211974 Joy sought tohave itsshipments rated under item No 1425 at that time Ineffect this wire asked Lykes toconsider loy sshipments all asflotation equipment but Lykes rejected the request Lykes argues now because there was nosingle project rate established for shipments tothe Kimwarer plant project that each of the items shipped inissue herein must berated and charged separately according toitstrue nature and descripGon oo



lOY MANUFACfURWG COVLYKFS HROS STEAMSHIP COINC SH1Both Joy and Lykes appeu at least inpart toberelying upon the same lega principle oystates that the pucpose for which athing ismaufactured the wnvolling use deternunes itsclassification taziff wise referring toNaze AtlasGlass Co Misc assification ofGtassTumbters 5FMBS1S 518 and Lykes states that goods are tated asshipped and not with regazd tothe ultimau purpose or end towhich they may beput citing Misctassificatron and Misbitting oJClass Arricles bFMB155 159 whetein itwas said Possible use does not change the asentiat character oPttie articles and isnIX alawful basis fot adif fermce inheigM ifiarges 7heconaoUing uuasadcinking glazi detemtines the carecmus nf the mmbkr classification Also see the initial decision onremand inDocket No 7531adopted bythe Commission onFebntary I51977 wherein itwas stated that The nature and character of each shipment at the time tendered determines itsstatus for rate purposes and the use which may besubsequendy made of the material does not control Sonken Galamba Corporatinn vUnion Pac RCo 145 Fed 2d808 12Itisconcluded and found that each separate article shipped inthe present proceeding must betated and charged separately according toitstrue nature Many articles were shipped byJoy tothe Kimwarer plant Some such aselectric motars transformers etc obviously had many uses and the primary or conaolling use of these electrical motors transformers etc was not asanaccessory toaflotation plant Thus many of ihe artic esshipped are not properly classifiable asflotation equipment Those other articles not properly classifiable asflotation equipment must take other rates These other rates may berhe same ashigher or lowet than the rates sought bythe complainant Acazeful check of the bills of lading attached packing lists and of the applicable tariff rates isnecessary The shipment of 23IOQ pounds of grinding rods inexhibit No 1because grinting tods can beused for various pueposes other than asflotation equip ment isproperly classified asRods NOSunder item No 1875 of the taciff taking the basic contract rate of 69Wplus the S25 differential toMombasa or atotal rate of S92 per weight ton This shipment was overcharged The shipment of 318 cubic feet of vansformers inExhibit No 9because uansformers can beused for rarious purposes othet than asflotation equipment isproperly classified asTransformets and Spaze Parts under item 3885 of the tariff taking the basic contract rate of 150 S0WMplus the 525 differenval toMombasa or atotal rate of 3t15 50WlM This shipment was undercharged The shipment of 1243 cubic eet of transformers and spaze pazts inexhibit No 4likewise was underchazged The shipment of 107 cubic feet of electric motors inexhibit No 11because these motors can beused for vazious pucposes other than asflotation equipment isproperly classified asMotors Electric and Gasoline NOSunder item No 2380 of the tariff taking the basic contract rate of 5149 50WlM plus the S25 differential toMombasa or arotal rate oESl74 50per ton WlM This shipment was underchazged The shipment of 4400 pounds of Worthington submerged water pnmps inexhibit No 13because the pumps could beused for various putposes othCt th2t1 asflota6on equipment ispropedy CI3SSlfied asMachinery Machines and 21FMC



582 FeuERni Mnw 1nrnNn uss oNParts Not Store or Office or Household Labor Saving Devices Viz Pumps NOSunder item 2115 of the tatiff taking the basic contract rate of 127 25WMplus the 25differential roMombasa asatotal rate of 152 25per ton WMThis shipment was neither overchazgeA nor underchazged The shipments listed inexhibit No 3consisted of aDenver whaleback apron feeder loy sItem 002 1Fquipment No 103 and parts for this feeder including chaia case also ajawcrusher Denver Type JJoy sItem 005 IEquipment No 106 Charges wete assessed byLykes anthese shipments partially onameasurement basis for 582 cubic feet and paztially onaweight basis for 21945 pounds The attachment tothe complaint of Joy indicates iniunote 1that the charges would belower onaweight basis and therefore that the chazgzs should beassessed onameasuremeat basis Joy would assess all of the articles listed inexhibit No 3ononly one basis Itappears that Lykes added 21000 pounds and 945 pounds of Joy sitem 051foc the jawcrosher toget 21945 pounds and that Lykes added 370 cubic feet and 68cubic feet of oysitem 002 1for the feeder and 1G4 cubic feet of Joy sitem 005 1for the ccusher toget 582 cubic feet Thus the chazges asassessed seem tobeinco rect because of the mixture of items inthe measurment assessment of chazges and buause all of the crusher items were not assessed oneither aweight or measurement basis Ezhibit No 3shows inthe attached packing list that the various items byskids and boxes were weighed and measured separately As ageneral rule where two or more items listed inone bill of lading aze separauly classifiable inthe tariff itisappropriate that these separate items beweighed and measured separately and separately rated and chazged However where two or moro items inone bill of lading aze classified and rated asone item inthe tariff then the weights and measurements of these items should betotalled and there shauld beone charge either weight or measurement asprovided bythe tariff The shipment of Joy sitem 005 1equipment NO106 which isajawcrusher and pazts inexhibit No 3totals 23170 pounds and measures atotal of 460 cubic feet Itshould have been chazged onthe basis of ineasurement Likewise the feeder and parts inthe same echibit Joy sitem 002 1equipment No 103 totalled 18800 pounds and 438 cubic feet Itshould also have been chazged onthe basis of ineasuttmcnt assuming that arate WJM was applicable The applicable ratc onthe crusher and parts inezhibit No 3because the ccushers could beused for various purposes other ihan astlotation equipment isthe rate onMachinery Machiaes and Par1s Not Store or Office or Household Labor Saving Deviccs Viz Crushing NOSinitem 2115 of the taziff of 5150 50WMplus the S25 diffcrential oMombasa or atotal convact rate of 5175 50Chis shipment of ctus6er and parts was undercharged The fewpages of Uetariff of record inthis proceeding asezhibit No 29donot list any specific rates for feeders Under Lykes theory of the case the rate onCargo NOSunder item 630 of the tariff of E233 50WMplus the S25 differential toMombasa or atotal contract rate of y258 50should beapplied Itisnot necessary tothe resolution of the primary issues herein toresolve all of the applicable chazges onall of the many individual attides ShippCd if1Cot1t1CC 21FMC



OYMANUFACiL RL GCOVLYKES BROS STEAMStffP 00INC S3don with each bill of lading hecein Itisdeemed appropriate toleave this tothe parties at alater time after the buic issues herein have been resolved ULTIMATECONCLUSIONSAND FIND NGS Itisconcluded and foand 1that Ioy isthe proPer party tobring the complaint recover ovemhazges and besubject tothe payment of undercharges 2that all of the shipments covered bythe 23bilis of lading aze subject toiulings asrowhat aze the applicable rates 3that all of the shipments were improperly rated and charged asmining machinery under item 2140 of the tariff 4that some of the shipment made prior toAugust 301974 namely shipments of flotation cells and flotation machines should have been rated and chazged under item 1425 of the tariff 5that the other shipments should have been rated and charged neithez under item 1425 nor under item 2140 but should have been rated and charged under various specific items of the tariff such asitem 1875 for mds item 2115 for cranes conveyors crushers and pumps note that the basic Cape Town rate for cranes conveyors and crushers was 150 50and the coaesponding rate tor Pumps was 3127 25item 2350 for electric motors and item 3885 for ffansformers 6that some individual bills of lading contain two or more articles which must berated and charged under two or more taziff items and that the packing lisu of record contain the seQazate weights and measuzements required toproperly chazge the various azticles when two or more arttcles aze covered byone bill of lading and 7that some azticles shipped were undercharged that some azticles shipped pumps were incorrecdy rated but cocrectly charged dollarwise and some azticles shipped were overchazged This proceeding will beleft open sothat after the primary lega issues have been resolved then the pazties shall submit verified statements containing their computations of the applicable charges the overcharges and the underchazges onthe azticles shipped herein covered bythe 23bills of lading Said computa dons should bemade inaccordance with the resolution of the legal issues and should contain specific references toeach article shipped the tariff item deemed appropriate for each item and the detailed computations of all miscellaneous chazges including port congestion heavy lift bunker fuel and Mombasa differendal chazges The parties need not submit such computaGons unti130 days after this initial decision becomes final Shoutd the parties hen fail toagree intheir computauons of the proper chazges further rulings then may bemade Of course inthe event that this initial decision isoveRUmed inwhole or inpaR bythe Commission further procedures will begovemed bythe order of the Commission SCHARLES EMORGAN Administrative Law udge WASNING20N DCMarch 61977 21FMC





PART328SELFPOLICING SYSTEMS SHS

carriers from countries with blocking statutes to withhold data and othenvise

refuse to cooperate with selfpolicing bodies
5 Section 5281c1 will create pressures on foreign flag carriers ro

withdraw from US conferences and compete as independents
6 Section 5281c1 could result in US flag carriers being unfairly

exposed to enforcement sanctions

7 Selfpolicing may not benefit the public because rebating can be viewed

as a desirable manifestation of price competition between ocean caniers

DtscussoN

The substance of these azguments was presented to the Commission at prior

stages of this proceeding where it was cazefully considered and rejected
A rulemaking proceeding is not invalid because poRions of the regulations

assume final foan only after the agency has considered petitions for reconsider

ation The fact that Petitioners were suiprised by the inclusion of secflon

5281c1 in the September Rules does not mean they were deprived of

sufficient notice of the document productionenforcement of the Shipping
AcP issue These matters were idenafied in the Commissiods October 17

1973 Nodce of Proposed Rulemaking were diswssed in the initial comments

were given further definiaon by the Commissiods Report adopdng the April
Rules and were again discussed in thc reconsideration comments

The September 14 1978 regulations represent a compromise conceming the

method by which the Commission obtains necessary informadon regarding the

ineffectiveness of conference selfpoicing activities A balance has been struck

between roceiving all relevant information routinely in semiannualselfpolicing

repoRS and seeking it only on a casebycase basis Although this balance may

not please Petitioners they have been provided an adequate opportunity to

comment on the subject
THEREFORE IT IS ORDERED That the Petition for Reconsideration of

SeaLand Service Inc and the Petition for Reconsideration of the Faz East

Conference are denied

By Order of the Commission

S FRANCIS C HURNEY

Secretary

21 FMC



FEDERAL MARITIME COMMISSION DoCKET No 7624UNITED NATIONS vFLOTA MERCANTE GRANCOLOMBIANA SAORDER ONRECONSIDERATION December 181978 By petition filed October 161978 the Complainant United Nations requested reconsideration of the Commission sdecision awarding reparation inalesser amount and under adifferent tariff classification that itoriginally prayed for initscomplaint Initspetition the Complainant admits that ithas nothing new toadd tothe record inthis proceeding There being nothing new brought toour attention upon arecord once fully considered we find reconsideration unwarranted The petition istherefore denied The Commission sdecision served Septem ber 181978 isaffirmed ITISSOORDERED By the Conunission SFRANCIS CHURNEY Secretary ISee Rule 261 of the Commission Rules of Practice and Procedure Ao11c
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1Mr 587 FEDERAL MARITIME COMMISSION DOCKET No 7834CONCORDIA INTERNATIONAL FORWARDING CORPORATlON INDEPENDENT OCEAN FREIGHT FORWARDER ApPLICATION AND POSSIBLE VIOLATIONS OF SECTION 44SHIPPING ACT 1916 Concordia International Forwarding Corporation anapplicant for afreight forwarder license found unfit topossess alicense onthe ground that itviolated section 44of the Shipping Act byengaging inthe business of ocean freight forwarding during the pendency of and before approval of itsapplication Edward JSheppard for Concordia International Forwarding Corporation John Robert Ewers and Joseph BSlunt for the Bureau of Hearing Counsel REPORT AND ORDER December 8978 Richard JDaschbach Chairman Thomas FMoakley Vice Chairman James VDay and Leslie Kanuk Commissioners Karl EBakke Commissioner dissenting This proceeding was instituted upon the application of Concordia Internation al Forwarding Corporation Concordia for anindependent ocean freight for warder license Following aninitial investigation the Commission advised Concordia of itsintention todeny the application based upon the investigative disclosure that Concordia appeared tohave violated section 44aof the Shipping Act 1916 onseveral occasions Concordia requested anexpedited hearing before the Commission The proceeding was conducted upon memoranda of lawand affidavits of fact submitted tothe Commission The Commission sBureau of Hearing Counsel isaparty inthis proceeding byCommission Rule The opportunity for discovery hearing and or oral argument was waived bythe parties following the submis sions of memoranda and affidavits BYTHE COMMISSION FACTS Concordia presented the factual case for approval of itsapplication through the affidavits of Paul Emposimato Jr and Kenneth JCarroll President and ISee Rule SIO 8aof the Commission sRules 46CFR510 8a



588 FEDERAL MARITIME COMMISSION Vice President of Concordia respectively Hearing Counsel presented itsfactual case through the affidavit of aCommission investigator Christopher MKane The uncontroverted testimony of the affiants reveals that both Mr Carroll and Mr Emposimato have many years of experience infreight forwarding Mr Carroll has 12years of experience inocean freight forwarding Inhis last employment hemanaged astaff of 46persons for NOVO International Corpora tion initsocean freight division Mr Emposimato has 20years of experience inair freight forwarding Mr Carroll made application for alicense inhis own name onMay 221978 His application was amended onAugust IS1978 deleting his name asthe applicant and substituting the corporate name of Concordia Concordia was organized under the laws of New York onJune 61978 Mr Emposimato owns 50of itsshares Mr Anthony Marano owns 46of itsshares and Mr Carroll owns 4of itsshares Mr Marano isalso aVice President of Concordia and has four years of experience inocean freight forwarding Immediately upon filing his application Mr Carroll received aletter from the Commission sOffice of Freight Forwarders which warned Mr Carroll that engaging inthe business offorwarding during the pendency of his application could result inthe denial of alicense During the first fewweeks of Mr Carroll spending application heand Mr Emposimato were employed byNOVO International Corporation anair and ocean freight forwarding business with offices inNew York City According totheir affidavits NOVO was then infinancial decline Mr Emposimato resigned from NOVO onJune 91978 and Mr Carroll followed onJune 161978 At least seven employees including Messrs Carroll and Emposimato left NOVO and were subsequently employed byConcordia On June 231978 NOVO declared bankruptcy Concordia began engaging inthe business of ocean freight forwarding asearly asJune 161978 the same day that Mr Carroll resigned his position with NOVO and joined Concordia According toMr Carroll stestimony when certain shippers called the office of NOVO and found hehad resigned they contacted himat Concordia request ing Concordia sserVices The only shippers of record during this period were shippers who had previously utilized the services of NOVO The same day Mr Carroll joined Concordia hecalled the Commission requesting that the processing of his application beexpedited Mr Carroll apparently had nointention of operating under anindividual license however Once his license was granted heplanned totransfer ittoConcordia According toMr Carroll his attorney advised himthat this course of action isquite regular 3Shortly after June 16the Commission sAtlantic District Office received reports from scveral carriers reporting the appearance of Concordia sname onocean bills of lading without anFMC number Commission employees located inLetter from Charles Claw Chier Office of Freiaht Porwarden June 71978 SLeaer from Kenneth Carroll toChute Claw June 301978



DISCUSSION CONCORDIA INTERNATIONAL FORWARDING CORPORATION 589 the Atlantic District Office advised them not topay brokerage onthese bills of lading and toprovide the Commission with copies On June 301978 Mr Carroll was advised of the carrier reports regarding Concordia sforwarding activities After several exchanges of communications between Mr Carroll and the Commission sAtlantic District Office Concordia ceased itsocean freight forwarding activities onJune 71978 From that date forward itreferred existing business toKarr Ellis Co KEC alicensed ocean freight fowarder Italso provided KEC administrative assistance and staffing for the business Because we believe that there isinsufficient evidence inthe record toconclude that Concordia was wrongfully using the FMC license of another forwarder this matter will not receive further attention inthis decision The Commission must determine whether Concordia has engaged inconduct violative of the Shipping Act and ifsowhether this conduct precludes afinding that Concordia isfit willing and able tooperate asanindependent ocean freight forwarder Section 44of the Shipping Act 1916 states inpertinent part that aNo person shall engage incarrying onthe business of forwarding asdefined inthis Act unless such person holds alicense issued bythe Federal Maritime Commission toengage insuch business bAforwarder license shall beissued toany qualified applicant therefor ifitisfound bythe Commission that the applicant isor will beanindependent ocean freight forwarder asdefined inthis Act and isfit willing and able properly tocarry onthe business of forwardiog and toconform tothe provisions of this Act and the requirements rules and regulations issued thereunder Section 1of the Shipping Act contains the following definitions carrying onthe business of forwarding means dispatching of shipments byany person onbehalf of others and handling the formalities incident tosuch shipments Anindependent ocean freight forwarder isaperson carrying onthe business of forwarding for aconsideration who isnot ashipper or consignee or aseller or purchaser of shipments toforeign counlries Concordia contends that these sections would exempt from the licensing requirement persons who provide gratuitous freight forwarding services This construction isbased entirely upon the language defining anindependent ocean freight forwarder asone who carries onthe business of forwarding for aconsideration Itignores the plain meaning of section 44asflat proscription against dispatching shipments onbehalf of others without alicense Insupport of the above contention Concordia cites Japan Lines Ltd vUnited States 393 FSupp 131 NDCalif 1975 That case involved freight forwarding under jurisdiction conferred byPart IVof the Interstate Commerce Act 49VSCsection l002 a5which reads The term freight forwarder means any person which holds itself out tothe general public asa4Mr EmposimaCo teldmony chat Concordia had noarrangement of any kind toshare the revenue or epenses with KEC isconIndided byMr KaDe teStimony thai his inveatiption disclosed thai Concordiaemployees remained onConcordia spayroll after aoiIIJ toKEC udtbatConcordia coati aued tobill for certain oul of pocket expenses incurred after luly 7die date Concordia presumably lll erred all of itsbuiaeu toKEC Further KEC revealed tothe Commiuion investigator lhat itwas doing Concordia afavor byserviciDJ these ICCOUOU and wouJd noIactively solicit them



1j590 FEDERAL MARITIME COMMISSION common clll ier for conqnnsallon and which provides certain specified forwarding ser vicesl Emphasis addedl The Interstate Commerce Commission found that Japan Lines inoffering inland freight forwarding service free of charge toall shippers hadncompensated indirectly byreceiving increased business and operational savings The court rejected the ICCsinterpretation finding that compensation asintended byCongress insection I002 islimited toabargained for reward for perfor mance of freight forwarder services Japan Lines 393 RSupp at 137 The court noted that Part IVof the Interstate Commerce Act was expressly designed tocurb the practice bycarrier forwarders who discriminate against shippers byvarying their charges onthe forwarder side of their operations which practice was not revealed bytheir published schedules Prior tothis enactment forward ers were not required toadhere totheir published schedules That case isinapposite tothe instant proceeding First the words compensa tion and consideration are not synonymous The record inthis proceeding reveals very clearly that Concordia was formed asaprofit making corporation The fact that Concordia did not charge afee for these pipeline shipments from around June 161978 toJuly 71978 reveals that they were performing these services without compensation Itdoes not however lead tothe conclusion that they were performing these services without consideration As the court pointc lout inthe Japan Lines case compensation asused inthe Interstate Commerce Act isadirect charge for rendering forwarder services Compensation iswithout statutory color anarrower term than consideration Compensaton isdefined asgiving anequivalent or substitute of equal value As used inthe Interstate Commerce Act itcontemplates the payment of money for services rendered Consideration isabroader term Itencompasses anexpectation of abenefit whether such benefit istangible or not For example itcan involve anagreement toforbear from doing something The court inJapan Lines further notei ltl1at the providing of free forwarding services bycamers whopllrform suchserv ees doeSDOt doany violence tothe regulatory scbeme of the Interstate Commerce Act nor does itviolate the language of the freight forwarder provision of that Act Had the legislative history of that provision revealed adifferent remedial purposeJthe context inwhich the word compenntion was used may have warranted adifferent reading While apurely eleemosynary corpOration may befound toperfotm services without coiIstderationin the context ofthe Shippfng Act ConcoMia ISllot such acorporation The citcumstsnCC80fthis record reveal that Concordia was doing more than acting asagood Wl1lIfitan forsttanded shippers when itundertook tocompl teforwarding services originally cOntracted with NOVO The record revea1s1hat the very day Mr Cam lIleffNOVO and joined Concordia cerWn CooconUIbu olIilf ohIJ1ll111111u plpoUnO IooIuM hlJlllllllllfarwhl k1wI wilIlNOVO Wbo lOUI fboal prIortofulftlU Iiafarwlldiqobllpdoea Aof lba amplo of eodi prior mpIoyoao fNOVO eodi allopdly 1l11td toparform wl1botn Bilek Law D1etioeary 354 4lb Ed1951 fJIIpIIIt Uf1lprG IIp137 BI tLaw D1etioeary 378 4th Ed1951



See footDote number 3CONCORDIA INTERNATIONAL FORWARDING CORPORATION 591 shippers advised NOVO that Concordia would complete forwarding services then inprogress at NOVO This asindicated bythe record was occasioned bythe exodus of NOVO personnel who were then hired byConcordia There isnothing iri the record toindicate that NOVO could not have serviced these accounts solong asithad the employees todosoThe record does reveal that shipper clients abandoned NOVO at the same time asdid NOVO semploy ees The record also reveals that one of the crucial reasons Mr Carroll pressed this Commission for expedited approval of his application for alicense was his fear of losing his accounts toother freight forwarders while awaiting his license That Mr Carroll chose toservice these accounts with the expectation of preserving his accounts constitutes inour opinion consideration asthat term isused insection 1of the Act The affidavits insupport of Concordia sapplication state that these particular shipments were socomplicated that only qualified personnel familiar with these accounts could service them These qualified personnel resigned from NOVO at the time several of the accounts required immediate servicing Mr Carroll anofficer at NOVO was one of these employees His action inresigning from NOVO evidences adisregard for the pipeline notion The fact that hewas willing toservice these clients at Concordia acorporation inwhich heowns aninterest hardly leads tothe conclusion that hewas performing apublic service Ifthese pipeline ship ments represented existing shipper contracts with NOVO Concordia would have had difficulty accepting remuneration bythose shipments without interfer ing with NOVO scontracts The precise meaning of the term pipeline however isnot indicated inthe record Toillustrate Mr Carroll testified that there were several shipments handled byConcordia between June 16th and July 7th that have nodocumentation inwhich NOVO sname appears and further more that itislikely that Concordia and not NOVO received all the documentation relating tothese shipments Nevertheless hethen attempts tocharacterize these aspipeline shipments bypointing out that these shipments moved at the same time asdid shipments that contained documentation onwhich NOVO sname appeared We frankly fail todiscern how the timing of movement brings these shipments into the pipeline category of shipments Section 44of the Shipping Act goes far beyond the freight forwarder require ments of the Interstate Commerce Act Itrequires the Commission tomake qualitative judgments concerning the business expertise and integrity of for warder applicants before issuing alicense Section 44and section 1of the Act when read together cannot reasonably beinterpreted tolawfully permit the activity inwhich Concordia was engaged Subsection aof section 44expressly prohibits aperson from engaging inthe business of freight forwarding without alicense Subsection ballows anapplicant who isor will beanindependent ocean freight forwarder and who isotherwise qualified tobeissued alicense Concordia has openly admitted that ithas always intended tobecome anindependent ocean freight forwarder Therefore even were we tofind that Concordia was not anindependent ocean freight forwarder between June 161978 and July 71978 itwould still be



592 FEDBRAL MARlTIMBCOMMlSSION required toapply for and receive alicense before engaging inthe business of freight forwarding Quite clearly anapplicant who isnot yet anindependent ocean freight forwarder can and will beissued alicense ifthe applicant will beanindependent ocean freight forwarder Between the period of application and licensing anapplicant who will beanindependent ocean freight forwarder shall not carry onthe business of forwarding The language of the statute isnot difficult Itoccurs tousthat anapplicant without any prior experience inthe ocean industry would have little difficulty inascertaining the requirements of section 44Judged byanobjective standard the construction urged byConcor dia strains credulity Subjectively when considered inlight of the applicant sexperience inthe ocean industry and exposure tothis agency sregulatory functions and organic statutes Concordia sarguments must beviewed asaweak post hoc rationalization for willful violations of section 44Mr Carroll readily admits that hescrutinized the June 71978 letterfrom the Commission sOffice of Freight Forwarders He alsO admits that his review came at atime when Concordia was engaging inthe business of forwarding That letter admonished Concordia that ifitengaged inthe business of forwarding before receiving itslicense that itmay prejudice the issuance of itslicense We cannot countenance aflagrant disregard of the statutes we are charged with enforcing Indetermining whether anapplicant possesses the requisite fitness apast violation of the Shipping Act militates against the issuance of alicense Whether the violation of engaging inforwarding without alicense will result inthe denial of alicense depends toagreat degree onwhether there are any mitiglltingcil Cl mstances Whore ashere the violations are committedc bypersons who bytheir own admissionS have many years of experience inocean freight forwarding the attempt tojustify their unlawful activities with 11strained interpretation of the froightforwarder statute must beviewed with extreme skepticism The applicaniknew or shouldbave known that itsactivities wereJn violation of the Shipping Act Mr Carroll did not attempt tojUitify Coneordia sactivities until after Concordia forwarding activities came totile Commission sattention asaresult of inquiricafromcomrnon carriers notwithstandingctho fact thatJiuring this time hehad inhis possession1he Commission letter advisiog himof the consequences that priorforwardins would have onhis request for afreight forwarder license This fact isparticularly damaging toMr Carroll sposition The circumstances of this case reqUire lldenial of Concordials applicatioo Ifwe are toadequately administcr our freight forwarder functions we must look upon anattempt toevade regulation asasignificant act of unfitness CONCLUSION For all the foregoing reasons we find that Concordia isat this time unfit tobeawarded afreight forwarder license THEREFORE ITISORDERED That the application of Concordialntema tional FreighfForwarding Corporation or aDindependent ocean freight fOrwilrd er license isdenied and ITISFURTHER ORDERED That this proceeding bediscontinued



5FRANCIS CHURNEY Secretary CONCORDIA INTERNATIONAL FORWARDING CORPORATION 593 Commissioner Karl EBakke dissenting Iconcur generally inthe factual findings of the majority but dissent from the conclusion that the circumstances warrant denial of the application Inmy view probationary approval would have been amore appropriate sanction since the statutory violations inquestion donot appear toraise serious questions of past or prospective moral turpitude breach of fiduciary duty unsavory associations or adisposition towards business methods from which shippers need tobeprotected
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FEDERAL MARITIME COMMISSION

DOCKET No 7634

TARIFF FMC 6 RULE 22 OF THE CONTINENTAL NORTH
ATLANTIC WESTBOUND FREIGHT CONFERENCE

BY THE COMMISSION

DOCKET No 7636

TARIFF RULES CONCERTEDLY PUBLISHED DEFINING PRACI ICES
OF CONFERENCES AND RATE AGREEMENT MEMBERS REGARDING

THE ACCEPTANCE AND RESPONSIBILITY FOR SHIPPEROWNED
OR SHIPPER LEASED TRAILERS OR CONTAINERS

Tanff rules defining shipperowned or leased tnailerscontainers and establishing uniform confer
ence policy with respect thereto found to be within the scope of Respondents approved section
15 agreements

Tariff rule prohibiting conference members from paying rental or lease charges for shipper
furnished containers found to be within the scope of an approved section 15 agreement

Richard W Kurrus for American Export Lines Inc
HowardA Levy for Continental North Atlantic Westbound Freight Conference North Atlantic
Westbound Freight Association Scandinavia BalticUSGulf Freight Association and their
member lines except American Export Lines Inc

Leonard G James and David C Nolan for North Europe US Pacific Freight Conference Pacific
Coast European Conference and their member Imes

Edward Schmeltzer for Intercontinental Transport ICT BV
Romdd A Capone and James W Pewett for Central Gulf Contramar Lines Inc
Robert J Ables for Institute of International Container Lessors and thirteen shipper intervenors
F Conger Fawcett for Latin America Pacific Coast Steamship Conference Pacific Coast Australa

sian Tariff Bureau Pacific Coast River Plate Brazil Conference Pacific Straits Conference
and their member lines

Edward D Ransom and Barbara H Bugged for Pacific Westbound Conference and Far East
Conference

Gerald H Ullman for National Customs Brokers Forwarders Association of America Inc and
New York Foreign Freight Forwarders and Brokers Association

John Robert Ewers and Carlos Rodriguez for Bureau o Hearing Counsel

REPORT

December 19 1978

Richard J Daschbach Chairman Thomas

F Moakley Vice Chairman Karl E
Bakke James V Day and Leslie L Kanuk
Commissioners
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CONCORDIA INTERNATIONAL FORWARDING CORPORATION S9S

This consolidated proceeding was initiated by a Petition for Declazatory
Order filed by American Export Lines Inc AEL a member of the Continental

North Adantic Wesbound Freight Conference CNAWFC AEL sought a

declaration that CNAWFCs proposed taziff rule relating to shipperowned or

leased containers was outside the scope of the Conferences organic agreement
FMC No 8210 Shortly thereaRer the Commission ordered five conferences

and one independent carrier to show cause why tariff rules similar ro the

CNAWFC rule should not be cancelled as violative of Shipping Act section 15

46USC 814 Several parties were granted leave to intervene Comments to

AELs petition and memoranda in response to the Order to Show Cause were

submitted During the course of this proceeding all Respondents Except
PCEC cancelled the tariff rules in question AEL subsequendy filed a Motion to

Dismiss the Proceeding on the ground that it was moot Additionally two

individua carriers filed motions foi their dismissal as Respondents

BACKGROUND

Immediately prior ro AELs petidon Respondents fied similaz tariff rules

relating to shipperowned or leased containersaThe tariff provision in question
provided
Any trailedconainer mt owntA or leased by a member line or affiliate Aereof prior to its delivery o

a shipper for loading shall be deemed to be a shippervowned or Itased Irailedcontainer for the
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CONCORDIA INTERNAT70NAL FORWARDING CORPORATfON S97 container cargo would have been made Inshort these conferences azgue that the conference system could not function under such arestrictive policy Complainanu contend that the taziff mles fall within our previously announced guidelines concerning azrangemenu requiring sepazate section 15approval because they are 1new courses of conduct 2new means of regulaung and controlling compeation 3not limited rothe pure regulation of intra conference competition but affect third persons and 4activities which aze not set out inadequau detail inthe approved conference agreements TComplainants further argue that the cules ezceed the scope of authority granted bythe organic conference agreements They donot view the rules asinnocuous because inthe context of existing leasing pracdces their effect isroallegedly control and regulate ifnot deshoy the neutral container system They allege various detriments of implementation of the tariff niles including inter aiareduction of shipper flexibiGty maintenance bycarriers of lazge container inventories dependence of NVO supon cazriers tosupply containers for less than container loads LCL and the financial instability of container leasing companies Discuss oxAll Respondenu with the exception of PCEC 1have cancelled the subject tariff rules Some did soprior rothe veffective date while others had the rule ineffect for upto40days The cancellation of the rvles does not moot this proceeding Respondenu published and filed the tariff rules This concerted action was sufficient tobring them within the ambit of section I5regardless of the vsubsequent actions The remaining issue before usiswhether the concerted activity which resulted inthe publication and filing of the tariff rules was taken without prior approval inviolauon of section 15Shipping Act 1916 We hold that itwas not agreeing with Proponents that the rules are routine implementations of authority contained intheir basic conference agreemenu Since 1927 the Commission has recognized that routine conference activities conceming rates and other day today transactions donot require section 15filingandapproval ExParte4 SectionlSlnqurry IUSSB121 125 1927 PWC poima bNc moAel eanferceu gcmem daxbyMe Commiuion ieGeneral ddc i6CFR332 Wmainuin Mr Ycamtlim Movd Ior Maikd ooo ertnce gemmeel Re paedeeb wyyW tlWMc Camieiviae dop IibaJ pdiry akmiins ariRiule Wrteulaioiu wMaiuA byNe geenl Wpuge Nmofereoce gramenU apaullr Ex uxIhe Commiraioe lurulaDk oimeclunismi facutinising uiff ulei qMIhu epvne ectioe ISypwY ieuctiw 16od1ITher ISO aurc NHiimp4menWioo of wiR ule licp uWE br tlKbuiC CmInCMY QCTlC NAehi 11G11W btllt Cd111Mtt ONUNI AYWttCUOVYyblllt publk iI1ttCNCCoovoi Yae cuEiuppore Ihe mNaaae pameM faNsfi rurr unlna cwravve avae uWen JowAgrernvnr far Ean CoNrrrirradiarifirWrn6ouMC rrrcr 8FMC3Jl61119651 obdinpart rev dinpan ParVrWritEa MCmyer xr riNrral Monti nr Canmiuian MOF3dIJ03 Sih Cv 19Inrt GNrd C01 US881 19111 rThr IrnanGWJOwwrd FrNBM Crrrre ABrer ra710 110FMC6t 65U966 IPrni eGulq adnbmnPmiw GWJOwwN frNd Cmrr efrdrral MarLi eCanMi ion J2F7dJ75 IDCCv1Some prue luve unedNu tlti poroetini umaal ubPCEC becau stlert umKuaJ cmimays mmNe Wwt CsW The ecad uiiudrquYe ambrtr wcs corclwioe Sec4a 1wa Tut vaycaomoo sartiaM vmYWI ki nvmarcb wiMNeCammi siov vuem0f NvnPameMVith men uce ania Aapmnee ubjM mecum ISMsol fikd fappwd uuNaHul ermMwgh eoctioe uukee under itMrGtrrn van im4 vnn min 9FMC261 l01 1966 21FMC



598 enBnNtnun cohnvussioN

Moreover secdon 15 specifically exempts from its requirement of prior Com
mission approval tariff rates fares and charges and clasaifications
rulas and regulations explanatory thereof agreed upon by approved wnfer
ences 46USC 814

j The conference agreements involved herein contain general authority to agree
upon and eatablish rates and charges for the earriage of catgo to agree upon and

i establish tariffs and to make rules and reguladons for handling and cazryieg
cargo See egScanBalt AgreemenENo 9982 Article I secdons 1 3 and 4
None of these agreements explicitly atates that the confereece may issue rules

regulaGng the use ofnoncarrierfurnished containers However we view the

general suthorizing language in the basio conference agreements as sufficient

suthoriry for the issuance of theae rules70
The rules define shipperowned or leased containerstrailers and establiah a

conference wide policy concerningnoncarrierfurnished containers They do
not prohibit the use ofnoncarrierfurnished containers Their uldmate effect is
W pmhibit individual conference carriers from assuming rental or delivery
charges A clarifying rule on this important element of cost is appropriate
especially because there is presently no tariff rule which authorizes any Respon
dent conference member to make paymenta for rental or delivery charges on non

i carrierfurniahed containers
A wide variery ofconference acpoas concerning tha pglicadon of rates to the

carriage of cargo have been implemented via tariff rules and regulations We
have consistently regarded them as routine activides authorized by the basic
conference agreements For instance tariff niles relating to the handliag and
diapositioa of pallets were published without the confarncs seeaking or

obtaiaiag specific setioo 15 pgroval VKith the advent of contaiaerization
i conforQncea publiahed tariff ules andreguadons ecocering cargo ahipd in

containeraagiwithet aQOking apacifasstiQn 13aproval Furthermpr
y the Goinmisaion hns notroquirseetion 13appruval for the implemenEetiaRQf
i such technicat innovations as RollOnRollOffRoRo and LASH aervlce and

their attendant tariff rulesI

Complainants reliancon the CQmmiesionadeision inPersiarsGu supra
is ausgleced hecause tha acavity at isaue hen sloea not fall within any ofthe
criteria articulated in that decision The instant conferonce action has geaeral and

proepective applicadon and is not therefore a retaliaWry new courae of
cooduct like that in American Union Transport v River Plate and Brazil
Coryerence et a S PMfl 2t17Jq8dsub non Amercan UnlQn
Transport v UnttPd SFates 25712d 607 DC Cir 1958 rert denied 3S8
US 82S 1458 The rulearequire all confeenrs members toadhere o a

uniforn paeition tharoby minitrrizing thecmmpetitive effects of the neutral
coataiaor systm on a cooference of ocsan cairlsrs The rulea do not limit

wnwaa rooaruo ieamwu aWaa ordax cartsuaw nwa me
PiYPWYaMdWuepPkwYUW tronaanGysqonwUWdOdunbrthnn

aAlluy4lh rlaurd hY apt 6eou NUY deYloped IMPY of wch dWwuka la 1M Wena of ui wMaidna prltf iWe
toaW eamwee 9Npy4y Aet rmtlon IBbX3

leohdip dlokua faf tlM ue ofNppeurdthedp11W
ch M 6e RapoeMro mifb hu ta wm Wro ixluhd pnml mnWnr eula

vun



CONCORDIA IN7 ERNA ITONAL FORWARDING CORPORATION 599 rtonconference competition they merely regulate intra conference comped don EThough the rules may insome way affect third party interests this dces not alter the fact that they are directed solely at intra conference competition Ys All of Respondents conference agreements clearly detail how they work and how the conferences operate thereunder 28Because the authority for the subject tariff rules springs from the basic conference agreements and not from any intermodal authority which confer ences may possess itisunnecessary toaddress AEL scontention that ithas aright of independent action conceming conference adoption of the tariff rules On the basis of the foregoing we find that Respondents were authorized toadopt the subject tariff rules pursuant totheir approved conference agreements THEREFORE ITISORDERED That the Petition for Declazatory Order of American ExpoR Lines Inc isdenied and ITISFJR7 HER ORDERED That the Motions toDismiss filed byAmerican Export Lines Inc Intercontinental Transport IC1 BVand Central Gulf Contramar Lines Inc are denied and ITISFUR1 HER ORDERED That this consolidated proceeding isdiscontinued SFRANCIS CHURNEY Secretary Cmlaeoe ticro providi amvme oeot rcgul 6ag odeootrolliog coo petidan eod oallimircd apurc eguladoo of ipop pppp compehrypp equire upu leetqioo 1ppronl ParlJlc Coatt Pon Equalizattan Rule 7FMB623 1963 tdfu6 nan Anrrimn Ppon dhMan nenW rvPs dMalNme Commireion 334 F2d183 9ih Cv1964 Ciry oJPar land vPatiJ7cWsubaadCoyersu e0FMB664 1933 AwprcvMwly ooled avayWog coofereoadoa inheway Mrne flxing oeaaauily affxu wmethird puty intaeat ippeaururlpeAeQee mesNgaNonofOrt lalWIOCPRwta 12F MC184 212 1969 aj drub wmPonofNewYwkAu fhorlry vPederd MarlNins ComlN rfon 429 P1A663 thCu1970 rrndeMed 101 US909 1971 See Jo4rAgree kfar EmtCaryrrenre adPac 7eWe rfboundCon rrence 8FMC333 381963 requiring Net one muu beabk bdetamine t6e moea aoA affecwalioo of angramenl bymaely rcading it



FEDERAL MARITIME COMMISSION DOCKET NOZSAGREBM NTNOS4O ZHMODIFiCATiON OF THB LBSWARD AND WNDWARD ISLANDS AND GUTANAS COIiFERENCE A6REEMSNT Amendment wconforonce agrament dividing two exiatlng ratemakiqg secuons iuto three ratemat ing aecHoae found lawful and approved Wade SHookcr Jr for Leeward snd Windward Islende and Guianea Caaferonce and itsmember liues Edward MShea and CMichael Tarone for Sea Land Sarvice Inc George FMohr and Anhur LWinn Jr for Treffic BoaM NaYh Atlaadc Ports Asaociation Arthur WJacocks and JRobert Bray for Virginia PtAuthority Shoun OCallaghan and Francis ASrnnlan for Philadelphia Port Corporatlon Delawaro River Port Authoriry City of Plilladelphia Graeter Philadelphia Chamber of Commerce PoR of Phitadel pNa Marine Terminel Aesocietion Philedelphia Marine Trade Aseociatlon and DfsMM Council of the Inrometional Longahommen sAssaiation AFL CIO ohn Robert Ewers end Aaron WReese for Bureau of Heedag Counael REPORT AND ORDER ADOPTING IMTIAL DECISION December 191978 fBYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chalrman Kazl EBakke James VDay and Leslie LKanuk Commissioners This proceeding was initiated byOrder of Investigadon and Hearing Wdetermine whethar Agrament No 7540 28violated aection 203 Merchant Marine Act 1936 and whether itshould beapproved modlfied or disapproved purauant toaection 15Shipping Act 1416 46USC814 Agreement No j7540 28isaproposed modificadon wthe orgaaic conference agreement of the ILeeward and Windward Islands aad Guianas Conferonce The Conference covers the trad betwcen the United States Atlantic and Gulf ports and ports inApqneM No 7Sq0 28wuMed far epp owl onNovanDer 131476 Protnu wNe AQnement udwquau tainvatl4da uid Mieln wen flNd 6ytMNaM Atlantlc Pan AiwclWm IMVIryW Pat AuNMty Pat of PAUedelphie MMne TaMe lMalMlon PNIWIpI MMne hMtoalWm tlie Dlitrlct Councit otlalrttaa tloe lWai hgemen sAuceWka Afti QOPAi4ddph4 Pat CapaMian Dd was Rivp Pat AulAalq Ciq of Phil ilphir md Omt PhIIWdpAi QiwMf dCoromac luroembortlaa mA4mk Wna Ltd pPui AmMcan MWILie Inc doln 6WlaeuuPu tlc4oa 801Md rv1a Immd RoSJ NNhmWd BWm hip Co BaoN 4mWKfU9 mi aMtrom tlwCan enncaAurlni tlii oautte oflM praowdiy TwCaetxaxv Aueximd doce 1915 Wbnk mo vuppvW 19uneOM tQPrmid Tatwo rat wkloi wc tlan tlr AWMIe adQult 9KY uQNrof App ovd af ApNm mNo 7l10 24Aprll 111973 The adNwbwabv elalr duatroc rypaeu hin9lcadnyNoto eui ydnon indwtr411wo ero ipped wudlY haWlldt 600 21RMC



THE LEEWARD AND WINDWARD ISLANDS GUTANAS CONFERENCE GOI the Leewazd and Windwazd Islands excluding Ihe Virgin Islands Trinidad Barbados French Guiana Surinam and Guyana Agreement No 7540 28would 1divide the present Alantic Section inotwo sections the North Atlan icsection and the South Atlantic section while retaining the present Gulf section 2confer rate setting initiative upon the individual sections and 3establish anExecutive Committee roconsider matters affecting the entire Conference The Exewtive Committee comprised of representatives of all members lines would have the authority toovecrule any action aken byindividual sec ions induding raesetting Administrative Law Judge Chazles EMorgan Presiding Officer issued anInipal Decision onJune 261978 holding that Agreement No 7540 28dces not violate section 205 finding that itislawful under Shipping Act section 15and should beapproved pursuant totha section and discontinuing the proceeding Exceptions tothe Initial Decision were filed byTraffic Boazd North Atlantic Ports Association NAPA and the Commissiods Bureau of Heazing Counsel Hearing Counsel POSITION OF THE PARTIES Hearing Counsel and NAPA raise essentially the same points 1the Presid ing Officer eaed inconcluding that the amendmen tothe Agreement meets the standazds of Federa Maritime Commission vAkiebo aget Svenska Amerika Linien SvenskaJ 390 US238 1968 and 2the Presiding Officer failed tofind that the purpose of the amendment istoeliminate nonconference competi tion and that consequently the Agreement cannot beapproved under section 15The Conference concurs inthe findings and conclusions of the Initial Deci sion Itdces suggest however tha the Svenska test iscompletely inapplicable tothis proceeding but alternatively maintains that even ifSvenska does apply the test has been met DISCUSSION The azguments raised onexceptions consist mainly of matters argued before the Presiding Officec Upon review of the entire record inthis proceeding the Commission concludes hat the findings and conclusions set forth inthe Initial Decision are essentially correct Accordingly the Initial Decision isadopted asour own except asitmay bemodified or clazified bythe following discussion Agreement No 7540 28relates tothe concerted establishment of rates However itneither expands nor increases the Conference sexisting previously approved price fixing authority but merely provides for that authority tobeexercised inadifferent manner rebythree sepazate secUons rather than two Covmn pvu farm Faatpon Mairo bWirclWin Gpe Xmeru NaN Cwliiu Corrrinp pau from Cape Hatur wuNrW wnEincluding Kcy Wu Flwida Mti le6ubunim 1of Ne Agrterrcm smm upnifany memba of SenimAiugm wiN nr rimWrn byNu Saianathe ailurt ofNw Savm oute nyation uiWer wbsenion ItNs msmM may rtquirt OwNe mana bertfrneA IoNe Eaaurivs Cmmmina invhic cvem IwComminee slull 6rve uNmry maecim Ne mver 21FMC



GO2 FEDERAL MARITIIvffi COMMISSION Itistherefore appropriate that Amendment No 28inand of itself isnot subject tothe Svenska test aThis analysis of Amendment No 28does not mean that amendments toconference agreements which donot increase existing ratemaking authority will besummazily approved Though the Svenska test might not initially apply opponents of any such agreement could demonshate anticompeutive effects which ifnot outweighed bybenefits of the agreement could besufficient towacrant itsdisapproval Thus the burden of demonstrating the non approvabil iryof the instant Agreement devolved upon itsopponents They did not demon strate however that adverse anticompeative effects aze likely roocwr from the implementation of Amendment No 28and therefore the Agreement will beapproved The rewrd dces not suppoR the position that the purpose of the amendment isrodestroy the competiuon of the independent cazriers inthe vade Theinstant situation istherefore distinguishable from that inFederal Maritime Board vsbrandtsen Co sbrandtsen 365 US481 1958 There the conference employed adual ratemaking system asapredarory device todrive the only independent camerout of the trade Here there isevidence that there will always beindependent cazriers inthis particulaz trade Moreover ifaSouth Atlantic section established rates solowasrobenoncompensatory the nonconference cacriers could obtain redrus under section 15aswell assections 16First and 18b5of the Shipping Ac 1hePresiding Officer concluded that the proposed amendment did not violate sec6on 205 Merchant Marine Act of 1936 10No party excepted tothis conclu sion and the Cortunission agrees that the amendment itself dces not contravene section 205 The Presiding Officer sanalysis that section 205 was not violated because nothing inthe amendment would prevent any member of the conference from serving any AUantic port isincorrect however and isnot adopted bythe Commission Once the amendment isapproved itmay or may not beimplemented inamanner that violates sectioa 205 Further comment isresecved undl such time asthe issue ispresented inamore definite factual framework THEREFORE ITISORDERED That the Initial Deicison issued inthis proceeding isadopted tothe eztent indicated above and Agreement No 7540 28isapproved and ITISFCJRTHER ORDERED That the Exceptioas of Traffic Board North UMCSvriuka m4rcrce mninn rtich vbute Ne antinus hwvill happroved mly ifNe canferzrcsdema uww Na Ne pcmen is1rtquveE Dy eriou tvmpwution rceA Ilasryroacurc imponant public benefu ar 13inunMnMe of vvliC rtiulauey pwpms ot Ne SNWint Svrvka J90 USu215 106 ikuNquc siluatioo preunuA Mciv atronily inlluerceA our decuion Eren NauB viduN eniau will cxuciu memakin8 auUnriry tlrr cauW beovmule0 bYCmfe entt iEsavuveCOmmina compnuEMfcpmscnuYVU ofall membert oNe Cmfcecnce nScnan Np rtads inpaGmn puc nM1all beunlawiul auYcaoman curic byvakr eiNa Aircttly uiedir YYWouBh the medium of anogrcemen confercrce avwcu imuoEastuWiey mphrviu bprcrm amem wprcvem nr dMeuc cuner fmm serving any pan brneE mnYRvvnew projen wNaiaed LyNe ConBros aNr wlne aer wtirh irwgrr ai thr ruarrx pon alrrody rrBhmrd Dr ItUWnacwing wppliM 2FMC





FEDERAL MARITIME COMMISSION

No 77 25

AGREEMENT No 754028 MODIFICATION OF
THE LEEWARD AND WINDWARD ISLANDS AND

GUTANAS CONFERENCE AGREEMENT

Adopted December 19 1978

Amendment to Conferencesbasic agreement which divides Atlantic Coast section of Conference
into two rate making sections North Atlantic and South Atlantic and which provides for an
Executive Committee found lawful under section 15 of the Shipping Act Amendment to
Conferencesagreement approved and proceeding discontinued

Wade S Hooker Jr for proponents the Leeward and Windward Islands and Guianas Conference
and its member lines

Edward S Shea and C Michael Tarone for proponent SeaLand Service Inc a member of the
Conference

George F Mohr andArthurL Winn Jr for Protestants the Traffic Board of the North Atlantic Ports
Association

Arthur W Jacocks and J Robert Bray for protestant the Virginia Port Authority
ShaunOCallaghan and Francis A Scanlan for protestants the Philadelphia Port Corporation the

Delaware River Port Authority the City of Philadelphia the Greater Philadelphia Chamber of
Commerce the Port of Philadelphia Marine Terminal Association the Philadelphia Marine
Trade Association and the District Council of the International LongshoremensAssociation
AFLCIO

John Robert Ewers and Aaron W Reese as Hearing Counsel

INITIAL DECISION OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGE

The subject Agreement No 754028 is an amendment to the Conferences
basic agreement This amendment would divide the present Atlantic section of
the conference into two separate sections namely the North Atlantic Section and
the South Atlantic Section respectively covering ranges of Atlantic ports north
and south of Cape Hatteras The present Gulf Section of the Conference would
be unchanged geographically The amendment also would confer the initiative
for setting rates upon the sections rather than on any member of the Conference
as a whole All rate matters with respect to each such range shall be considered
and decided by the Section covering such range The amendment also would
establish an Executive Committee of the Conference comprised of senior
representatives of all member lines which would consider matters affecting the
entire trade and which could establish uniform rules regulations and practices
applicable equally to all three proposed rate making sections There is a clause in

This decision will become the decision of the Commission in the absence of review thereof by the Commission Rule 227 Rules of
Practice and Procedure 46 CFR 502227

604 21 FMC



THE LEEWARD AND WINDWARD ISLANDS GUTANAS CONFERENCE GOS the part of rhe amendmeni creating the Executive Committee which clause provides that notwithstanding certain other provisions ifany member of aSection disagrees with any action taken bythat Section or the failure of that Section totake action the member may require that the matter berefeaed tothe Executive Committee inwhich event the Executive Committee shall have authority todecide the matter consistent with the preceding sentence which refers tomatters affecting the entire trade One apparent reason for the proposed amendment isthe desire of the Conference tobeinaposition more effectively tomeet the competition of independent ocean carrie soperating out of the general area of the Port of Miami Florida Whereas not asingle independent line operates out of North Atlantic ports inthe trade herein at least six independents operate out of the Miami area Inthis proceeding the Commission ordered aninvestigation and hearing pursuant tosections 15and 22of the Shipping Act 1916 the Act todetermine whether Agreement No 7540 28the amendment between the members of the Leeward and Windwazd Islands and Guianas Conference the Conference isunjusdy discriminatory or unfair asbetween carriers shippers exporters importers or poRS or between expoRers from the United States and their foreign competitors or detrimental tothe commerce of the United States or iscontrary tothe public interest or isotherwise inviolation of the Act or isinviolation of Section 205 Merchant Marine Act 1936 and whether the Agreement No 7540 28should beapproved modified or disapproved pursuant tosection 15of the Act The Conference has been inexistence since 1942 On April 231973 the basic agreement was amended toprovide for two rate making sections namely the Atlantic and the Gulf Section The Conference and itsfour member lines namely Atlantic Lines Ltd Adantic Pan American Mail Line Inc doing business asPan Atlantic Lines Pan Atlantic Sea Land Service Inc and Royal Netherlands Steamship Co were designated asproponents of the agreement inissue inthe order of investigation Booth Lamport Joint Service named asaproponent inthe order of investi gation was dismissed asaparty at the hearing because ithad resigned from the Conference and nolonger operated inthe trade Designated asprotestants were the Traffic Board of the North Atlantic Ports Association the Virginia Port Authoriry and seven Philadelphia or Delaware River port organizations namely the Port of Philadelphia Marine Terminal Association the Philadelphia Mazine Trade Association the District Council of the International Longshoremen sAssociation AFL CIO the Philadelphia Port Corporation the Delawaze River Port Authority the City of Philadelphia and the Greater Philadelphia Chamber of Commerce Hearing Counsel also aze parties tothe proceeding No shipper opposes the proposed amendment One shipper the Union Caz bide Corportion supports the amendment Generally the protestants and Hearing Counsel contend that the amendment isinviolation of secdon 15of the Act and that the pmponents have not shown that the amendment isnecessitated byaserious transportation need necessary toF6A
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secure impoRant public benefits or in fuctherance of a valid regulatory pucpose
Briefs were filed only by the proponents by the Traffic Boazd of the North
AHantlic Ports Association North Atlantic Ports and by Heazing Counsel The
North AUanflc Ports are opposed to the amendment also on the ground that it
would result in disruption of pariry of rates to and from North AHantic and South
AUanac ports

The members of the Conference operate between the AUandc and Gulf Coasts
of the United States and vazious islands in the Caribbean Sea and certain nearby
ports in South America as described below

The trade served by the Conference is between US Atlantic and Gulf ports on

the one hand and on the other parts in the Leewazd and Windward Islands

excluding the Virgin Islands Trinidad Barbados French Guiana Surinam
and Guyana The Leeward Islands are ro the nocth and the Windward Islands are

to the south in the Lesser Antilles TheIesser Antilles aze southeast of PueRo
Rico and the Virgin Islands and notth of South America

The secvices of the four conference member lines vary considerably as to the

ranges of ports served SeaLand Service Inc serves the poRS of Boston
Mass Elizabeth NJ Baltimore Md and Pottsmouth Va in the NoRh
AUandc Chazleston SC and Jacksonville Fla in the South Atlantic and
New Orleans La and Houston Texas in the Gulf Atlantic serves New York
NY and Newport News Va in the Nocth Adantic and Miami F7a in the
South Adantic Pan Adantic serves only Miami Royal Netherlands Steamship
Company serves New York Philadelphia Pa and Baltimore in the North
Atlantic and New Orleans and Houston in the Gulf The Conference member
lines services also vary considerbly as to Caribbean ports SeaLand has a

weekly service to ten Cazibbean ports Adantic has a monthly service ro 15
Cazibbean poRS Pan American offers service every two weeks only between
Miami and St MaRin Leeward Islands Roya Netherlands offers service every
two weeks to Port of Spain Trinidad Pazamaribo Surinam Georgetown
Guyana and Bazbados

The amendment in issue provides that for ratemaking purposes each of the
three Sections of the Conference shall be composed of the member lines serving
a port or ports in the section

Thus the present effect of the proposed amendment would be that in the NoRh
Atlan4c Section the member lines initiadng and voting on ratemaking matters

would be SeaLand Royal Netherlands and AHan6a Pan Atlantic would no

longer participate except to the extent of ExecuUve Committee action because
Pan Adantic serves only the South AUanfic J In the Gulf Section the member
lines acting on ratemaking matters would be SeaLand and Royal Nethedands

only Previously all members could initiate consideradon of a ratemaking
matterJ In the South AUandc sceflon the member lines acting on ratemaking
matters would be SeaLand Aflanuc and Pan AUantic Royal Netherland would
no longerparticipate in the South AUanac since it serves only the North Adantic
and the Gulf

Faminly NeNerhods Cww

FamelrBriah Guiw
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THE LEEWARD AND WINDWARD ISLANDS GUTANAS CONFERENCE GO7 Atlantic and Pan Atlantic are both owned byChester Blackburn and Roder but aze separately operated Both occupy terminal facilities at Dodge Island Port of Miami Biscayne Bay The longshoremen employed bythese two member lines for their services inthe Conference trade at MIami aze union employees of the Intemational Longshoremen sAssociation ILA The Conference assects that the intent and puipose of the amendment merely istochange the procedures for Conference voting onrates charges and other tariff matters No longer will the rates for the entire Conference ranging from Eastport Maine toBrownsville Texas beinitiated bymember lines without regazd tothe ports of the United States which they serve The amendment will introduce regional rate inifiative or regional independent action into the Conference sdeliberations By letter dated November 221976 inreference tothis proposed amendment the General Manager of the Houston Port Bureau Inc stated inpart Wltile we have mixeA feeGngs rcgarding the proposed emendment asaest or pattem for fuure modificadons inothtt ocean confercnces we are not going tooppose Ne trisectional amendmcnt othe Ieewazd and Windward Islands Guianas Confercnce By letter dated November 111976 the General Manager of the New Orleans Traffic and Transportation Bureau stated inpaR Inbrief itisthe opinion of New Orleans Nat atrisecuonal agr ment isnot conducive torctenfion of orderly rate relationships inand betwan poR ranges We believe however that such anarrange mmt under the circumstanees presented isprcfelable roIAe introducuon of separats conferrnce agreemrnts No opposition will beexpresstA byNew Orleans Wthe applicaUOn for sectionaliza onof tAe Leeward Wmdward Islands Guiana Conference This posiuon isappropriate solely rothe particular agrcemrnt and noasarefleMion of funve policy The above two letters were received inevidence without requiring ffie oppoctunity tocross ezamine the writers 1heletters donot introduce factual matter but merely state that these Gulf port interests donot oppose the pazticular amendment There aze noindependent ocean camers operating out of North Atlantic ports inthe Conference hade At least six nonconference independent lines operate inthe Leewazd and Windwazd Islands and Guianas Conference trade exclusively out of southem Florida ports Some of these independents operate out of the Port of Miami Dodge Island and use ILA union labor but others of these indepen dents operate from Miami azea points and use non union labor Miami azea points used bythese and other independents for the voperations include river or lake ports such asthe Miami River and West Palm Beach Fiorida The Conference sChaiiman estimates that the average rate of the independent caaiers operating out of the Miami area iscunsiderably lower than the average Conference nte Protestant Traffic Board of the North AUantic Ports Association disputes this Specific rates are discussed below 1heConference sChairman also estimates that aConferonce line operating out of the Port of New York would have ahandling cost per ton of cazgo considerably inexcess of the cost of aMiami azea independent operator Use of non ILA Iabor would result inlower longshoremen slabor costs for some Miami independent lines Anexac comparison of ILA labor costs per ton of cazgo asbetween Miazni and North Atlantic pocts isnot possible from the data of record herein 21FMC



GUH FPDPRAL MARITlMB COMMISSION The Confereuce Chainnan iscoavinced that the Conference sNew York member lines would beput out of business iftheir Conferenee rates were reduced wthe level of the Miami independents rates What the Conference isiseeking toaccompliah isWenable itsmomber lines operating out of South Adandc ports tobeinaposition tobecompetitive with the Miami independent operators ItfoAows that with asepazate South Adantic secdon of the Confer ence some rates from that secdon would bereduced The Conferonce sChairmaa andcigates that tha rates of the Miami indepen dents always will belower than the rates of the Conference but the Conference hopes that the independent Miami operators will peg their rates at anaverage of five tofifteen percent below the Conferoncds rates from the South Adandc using the Conference srates asanumbrella and asthe Conference srates goupand down hopefully the independents rates will goupand down maintain ing the spnad of five tofifteen percent The Conference further hopes that ifthe subject amendment isapproved some of the arore subatantial indopendents will join the Conference but the Coaference further believea that not all of the independents will ever join the Coaference and that under any circumstances now foreseeable the Conference will besubject tovigorous competition bythe independents 17te Confenence believea that itstype of service frequency documentation given Wshippers and matketing service will enable tho Conference Woffset for example aten percent higher rate of the Conference compared tothe indepen dents lower rates aad less complete services However accordiag tothe Chairman the Conference isfaced with the competition of not only legitimate independent operators who operate under the Confeneace sumbrella but also the Conferonce faces the cutthroat eompeti doa of flybynight independent operators with freight rate differendals iwhich are more like fiffy and sixty percent below the Conference srates jThe member lines have eadmated based ontheir own statistical atudies thatas much as20or 30pecent of the total uade moving out of Miami gas onthe inde jpendeat line These aro 1976 statistics based onBureau of Census data and are hearsay tothe Conference sChairman buE herolies onsuch hearsay The Conferonce itself kepsnostaiiatics and aould not give total tonnages of the Conferonce aor could itgive tonnagos of the non conference competidon initsiuade Thus there are nopreciae tonnage estimatea of record either for the Conference or for the indepenclent linsoperatiag out of the Miami area The indepe rdent cetriera operating inthe Coeferencds trade out of the south aFlorida atroa include some lines of long atandiag some lines which operate jvessels which chartge hartds every six months when the charter paRy expires and some lines which are here today and gone next week Inthis uede the major independents aro Tropical Shipping and Cpnatcuction Co Ltd Tr ical Cacena Llne Ltd Cecena and Nopal Carib Lines Napal Tropical has been inbusiness 3Qor 40yeers and isalegitimate independent On the ather hand Paulrich oip and TEC Shipping Agency operate vesels jwhich change hands every six mon tsand are cosidered tobeflybynight operators On Attachment DtoEulsit 2fhe Coeferonce liats sailings of six independent Ftorida liaes which serve only one Florida port inthe Conferonce s



THE LEEWARD AND WINDWARD ISLANDS GUTANAS CONFERENCE GO9 trade They are Cacena which serves 12Caribbean ports every two weeks Carib Shipping Co which serves three Caribbean ports every three weeks Nopal which serves three Caribbean ports every two weeks Paulrich which serves 12Caribbean ports every two weeks TEC which serves Antigua and Trinidad every two weeks and Tropical which serves Barbados and Trinidad twice every week There are other independents besides the above six operating inthe Conferen estrade from time totime but they aze inexistence perhaps for one voyage at atime and then literally disappears They may leave cazgo sVewn all over the Caribbe anwith the result that ashipper may find himself addressing apost office box inMonrovia Liberia One independent Antillean Marine Line which isacarrier inanother trade operates out of ajunkyard onthe Miami River using uncles cousins and nephews non union labor toload itsships This isnot anextreme example of the way certain independents operate asthis line isthe largest carrier toSanto Domingo Dominican Republic The average ocean freight cost of acontainer inthe Conference suade according tothe Chairman isabout 3000 out of the Port of New York The same container or box out of Miami isestimated bythe Chairman at about 1200 for the ocean charge Sowhen one takes anestimated 900 per box for the movement overland toMiami the total cost tothe shipper isstill almost 1000 less out of Miami than out of New York according tothe Conference Chair man sinformation He relies largely onoral reports from his member lines The chazacteristic operation of aflybynight independent istotake avoyage charter option onaship contact the estimated 120 freight forwarders licensed bythe Federal Maritime Commission inthe Miami area and see what kinds of deals can bemade with each forwazder The flybynight operator will pay six eight ten or fiftrzn percent brokerage tothese forwazders divert any freight that isobtainable fill the ship sail itand then disappeaz with the legitimate independent ocean curiers stamping their feet infrustration After the voyage charter iscompleted the ship used bythe flybynight operator issaid toreveR back toitsowners and the flybynight line nolonger exists From Florida there isavery large movement byrailroad of citrus products toChicago New York and other large centers inthe north northeast and west The railroads move uainloads of citrus products north inrefrigerated railroad boxcars and inrefrigerated trailer wcks onrailroad flat cars Inthe past this railroad equipment returned south toFlorida empry for the most part Inrecent years the railroads began tooffer incentive rates toshippers of cazgo south particularly toFlorida As aresult the Miami area independent ocean carriers can attract expoR traffic byusing the railroads reduced incentive rates south bound toMiami Attachment E3pages toExhibit 2shows asample of the independent ocean cazriers loadings at Miami taken from the Journal of Commerce Export Bulle dns dated November 18and December 161976 ToPazamaribo Surinam port of discharge are shown eight shipments ranging from 12gallons of almond extract and 454 pounds of bandages snd dressings to2503 pounds of piece goods Addresses of shippers are Chicago Indianapolis St Louis Detroit



E1OFEDERAL MAR TIME COMIvIISSION Cedarhurst NYand Staznford Conn ToCayenne French Guiana are shown four shipments ranging fmm 34pounds of 1977 Caterpillar Tractor calendars w14237 pounds which was a1975 Jeep truck with shipper addresses of South Ifield Mass Lansdale FaParis Ill and KeniIworth NJToGeorgetown Guyana are shown thcee shipments ranging from 232 pounds of auto parts toi5114 pounds of cotton thread with shipper addresses of Denver Ctticago and Stamford ToBridgetown Barbados are shown two shipments one of 6792 pounds of white laboracory sinks and one of 64000 pounds of cleaning compounds ToTrinidad and Port of Spain are shown nineteen shipments ranging from 389 pounds of framed pictures to22424 pounds of solvents Shippers addresses include California Canada Ohio Pennsylvania Connecti cut Michigan 3reat Neck and Plattsburgh NYinaddition tonine listings of New York City Shippers serving the Conference strade compete with other shippers located around the world This trade isagrocery store uade anything and everything thousanda of diverse commodities all moving inrelatively small lots rather than atrade which has areladvely fewmajor commodides moving inlarger lots The Conference strade includes both directions but this amendment isnecessitated iand this proceeding isconcemed only with the export uade from the United States Opening of rates asacompetitive device isnot feasible inthis uade because the Conference would have toopen the endre tariff of about 3000 items By conttast the Conferenee operaung inthe long haul Ecuadorian trade was able toopen rates on15commodides and compete effectively One major ahipper WLatin America isDow Chemical Company whioh ahips many of itaproducts ouE of Miami aswe 1asout of New York and Norfalk As adual rate eonferonce signatory inttistrade thTs ftmerican chemical dompatty isloeked into certain rates which result inmaking tfie chemieal company not compeddve with other chemieaF eompenies 1QCatad inJapae and ercriaz yAccording toteCo erance sChaiiman ifthis Amarican ctiemical company could movecargo out ofMiami af comped8ve eonference rates itcould reeapfure some business at destinapon ports inthis uade Unian Carbfde Corpora ion ashipper inthis trad supports the proposed amendment upon the groundg that vbsting rat initiative iethe linea serv ngapaetieular range of ports will benefit shippers bymalcing the mem riinea niore responsive tienoeda otha shippers Union Carbide ashipments inHiis trade average 1306 pounds aeh or buut 30Q 000 pounds ennuallg Union Ca lfide ships inthis trade prhtsipally tFn ough the Port of New lorl and secondatlly through the PoR of Fiamp onoads tJnion Earbide doea not ahip through Miami or other SoutttAtlanUc porte ierthis trade and doea nocanEicipatedcsing aoUeion Cazbide uses the North Atlantic ports because of the more frequent service and because of lnland coata of iransportadon which are related tothe fatthat Union Cazbiile generatly conaolidates sma11 shipments arits warohouse inthe Port of New YoeTE area Union Car6ide supports the Confennce inthe belief Ehat the amendment wilt sftract more ctgo tothe Conference and that asaresalt all sliippets including e



THE LEEWARD 8e WINDWARD ISLANDS GUTANAS CONFERENCE E 11

those in the North Atlantic range will benefit by the spreading ofcosts over more

cazgo
The primary South Atlantic ports in this trade aze Chazleston Jacksonville and

Miami and this is because of railroad patterns among other reasons The port of

Charleston for example is a primary port served by the railroads for exports
and this port has new terminals and other facilities

The Conference believes that its division into three sections is a furtherance of

valid regulatory purposes and is dictated by a number of transportation consider

ations It is consistent with and intended to pazallel the separate treatment

accorded by the US Mariume Administration Marad to the North Atlantic
South AUantic and Gulf ranges of ports in the designation by Mazad of essential

US foreign trade routes The same divisions occur in the scope of conferences

and rate agreements approved by the Commission in the transAtlantic trades

Also port organizations aze aligned in similar fashion their being North Atlantic

ports associations and South Atlantic ports associations

In the Caribbean trade the Conference believes that geographical or mileage
differences are one factor militating in favor of dividing the North Atlantic and

South Atlantic ranges of poRs From New York and Miami respectively the

Port of Spain Trinidad a representative Caribbean port the distances nautical
aze 1939 and 1482 miles with the distance from New York being about 31

percent more than from Miami The mileages from Philadelphia Baltimore and

Norfolk to Port of Spain respectively are 1938 1918 and 1799 miles The

average from New York and these three other North Atlantic ports is 18985
miles From the South Atlandc ports of Chazleston and Jacksonville respective
ly the mileages to Port of Spain aze 1682 and 1685 miles Source US Naval

Oceanographic Office
The average mileage from the three South Atlantic ports to Port of Spain is

16163 miles or an average difference under the four North Atlantic ports

average of 2822 miles The Traffic Boazd of the North Atlantic Ports Associ

ation insists that a difference of 282 miles cannot be chazacterized as great or

even as significant In any event there is no evidence of record as to whether the

mileage differences cause any significant differences in costs on the voyages

The Traffic Boazd of the Plorth Atlantic Ports Association points out that the

proposed amendment cannot be justified on the basis of alleged differences in

port cosu The only port costs referred to by the proponents were at the ports of

New York and Miami These alleged costs of wharfage covering terminal

overhead and of longshoremens union assessments for fringe benefits were

not based on reliable and comparable data Furthermore no costs or data were

offered for North Atlantic poRs other than New York or for South Atlantic ports
other than Miami In addition the critical facts aze not port costs but the net

revenue per ton received by an ocean carrier on the cargo handled at a port

Higher port costs may reflect the handling of cazgo which produces higher
revenues and higher profits

Exhibit 2 Attachment E lists 36 shipments as examples of independent
carrier loadings at Miami Origins or addresses of the shippers are shown to be

New York NY in nine instances Great Neck NY nea by in Long Island

is a lOth instance and Kenilworth NJ in Union County about S miles from



G12FEDBRAL MARIT ME CObAIIS310N Elizabethport or Port Newark isanllth instance Cedarhurst NYnearby Long Island islisted twice Stamford Conn islisted twice Branford Conn inthe New Haven area islisted once Lansdale Panot far from Philadelphia islisted twice Inrecapitulation 18of the 361isted ahipper addresses are inNew York Ciry or close toNew York City or Philadelphia The Traffic Board of the North Atlantic Ports Associadon states that Itremains amystery astohow small shipmencs originating inthe New York metropolitan area can from aneco iomic atandpoint possibly afford topay land transportation costs from Ncw 1York toMiami and ocean rates thonce toCaribbean ports when normal Confer ence service at normal Confemnce rates isavailable from New York and Philadelphia Two exhibits were authorized tobelate filed toclear upthe above mystery Late filed Exhibits No 5and No 6respectively were filed bythe Traffic Borrd of the North Atlantic Ports Aasociadon and bythe proponent Conference and member lines Acloser look at Attachment EtoExhibit 2shows that the eighteen cited shipments consisted of piece goods ruga cotton sewing thread compressors proprietary drugs floor tile concrete hardener cotton yarn tools life saving gear carboard sic carpets printed matter canned meats framed pictures woodworking machinery and prinEing paper Weights ranged from 275 pounds 1box of compressors to22434 pounds SOdrums of concrete hardener The shipment of printing paper weighed 21300 pounds and the averge weight of these 18shipments was 4721 pounds Ihese shipments are liated ashaving been made toParamaribo Cayenne Georgetown Trinided and Port of Spain Exhibit 3pvrports toshow thatthe lower land railroad costs from New York toMiami when added tothe published charges of the independent noneunference carriers from Miami tothe Caribbean inthis trade generally exceed the publiahed Iocoan raus of the Conferonce lines totha Caribbeap from the PoR of New York The Tr cBoaed of the Narth Atlantic Ports Associaaon feels that the independent carriers operating out of Miami are handling generally only small shipmants and that these independent carriers donotgrovide aserious compeU tive ttueat tothe Confennce linsThe Conference disagreea Exhibit 5takes the normnl 877 railroad TOFC charge for asingle trailer maximum weight 38500 pounds assuming aload of 19tons 38000 pounds inthe trailer from New York toMiami snd computes acharge per Wn of 2000 pounds of 46Exhibit Salso takes the incEntivd rate or chazge of 1234 railroad TOFC for Fruit drow ers Expnsa trailers bae ontwo trailers maxi 1mum of 70000 pounda or 33tons and computes anincentive rail rate toMiami fromNew York of 33perton ProtestanYs witness aponsoring Exhibit 3statea that 35isthe amount per ton which would bepaid byafreight forwardeF jtotho railroad for afull trailer load but that infact the ahipper of asmall shipment wnaolidated bythe forwarder into afull trsiler load would pay more than 35per ton tothe forwarder Exhibit Sshows onsutomobile parts via the independoM Cacena Lino for example the incentivd rail rate of 35plus ocoan rate from Miami toTrinidad nner onnnw



THE LEEWARD WDVDWARD ISLANDS 8cGUTANAS CONFERENCE 613 of 7750or atotal of 112 50and compares this with Conference srate from New York of 7750per ton Exhibit 5dces not list freight all kinds FAK rates for Conference lines but shows such FAK rates for some of the Miami independents Exhibit 5shows aFAK rate of 1500 for a20foot container with three or more commodities and nocommodity tobemore than 55percent of the container from one shipper toone consignee for Cacena Line from Miami toTrinidad Note AtoCacena stariff provides that effective October 191977 all commodity rates initstariff aze increased by750WMand containerload rates aze increased by75000 each Cacena scazgces loaded at Miami also aze subject tominimum handling chazges of 675WMand minimum wharfage charges of 80cents Wwith 20foot containers subject toahandling chazge of 65each and wharfage of 10Eahibit 5shows that Nopal Line has a1900 FAK 20foot container rate from Miami toTrinidad subject toahandling and wharfage chazge oncontainerloads loaded byshipper of 95per unit Paulrich Corp of Panama has a1250 FAK 20foot container rate from Miami toTrinidad 20foot container containing 3or more commodities and noone commodiry being more than 55percent of container going from one shipper toone consignee inshipper sown container subject tohandling charge of 675WMand wharfage of 10per unit 1heConference through itssponsorship of Exhibit 6asserts that the conclu sion inExhibit 5isincoaect insofar asitwas concluded therein that the Conference carriers offer from New York lower chazges tothe Caribbean than are available toshippers byland and water from New York via Miami tothe Caribbean Islands 1helowest rate toTrinidad from Miami shown for Tropical Shipping Constntcdon Co LWTropical aslisted inExhibit No 5is65per ton onappliance pazts whereas Exhibit No 6shows that the rate for Tropical from Miami toTrinidad onanimal feed ranges from 24to32per ton Wprovided minimum lots of 1000 tons to80tons are shipped toone consignee Incontrast the Conference srate onanimal feed from New York toTrinidad isbetween 94500 and 147 50per ton WAlso Tropical srate onpet food is47per ton Wcompared with the Conference srate of 104 50per ton WThe differences between Tropical srates and the Conference srates are 5750per ton onpet food and asmuch as6250and more inthe case of animal feed These differences exceed the socalled incentive rail rate of about 35per ton shown inExhibit No 5Thus at least onthese two commodities the combination of rail and ocean rates via Miami isless than the all water rates from New York The Conference asserts inExhibit No 6that the majority of the cazgces carrird inthe Conference strade are rated onameasurement basis and that the assumption made inExhibit No 5that the cazgo inthe trade moves onaweight basis isincorrect Glass bottles move onameasurement basis Household appliances carpets and thread almost invariably move onameasurement basis Many automobile parts such aswindshields fenders and seat cushions move onameasurement basis Ifa40foot trailer were filled tocapacity onameasurement basis the railroad



614 FBDERAL MARITIME COMhIISSION rate from New York toMiami would beabout 1750per measuxement ton of 40cubic feet rather than the 46per ton used inExhibit No 5Inthis trade much of the cargo isless than trailerload LTL which isconsolidated at aport of loading or inland consolidatton point Typically Wmaximize the utilizadon of the container cargo rated onaweight basia will beplaced inasmall part of the container and the remainder of the container will bestuffed with cargo rated onameasurement basis On the average about thrce fouths of the revenue tons of LTL cargo are rated onameasurement basis The freight all kinds FAK rates offerd bythe Miami independent ocean cazriers often result insignificantly lower freight rates onLTL cargo than dothe iindividual commodity rates There isa23percent Trinidad congeation surchazge applied byboth the Conference lines aad bythe independent lines which surcharge applies only tothe oceaa rates This has agreater proportional impact onthe all water rates than onthe combinadons of rail and water rates via Miami The Confereace inExhibit No 6uaes asanexample comparison ashipment of 10Wns of telephone appliances of which 5tons are placed ineach of two 20foot containers inNew York with the remaining space inboth containers filled aequally with thread and carpets The volume of the two containers totals about 50measurement tons with not leas than 20measurement tons each of thread and catpet The Conference inExhibit 6uses the rail incentive rate of 125for two 20foot trailers for the rail movement New York toMiami adds the FAK rate of 1250 per container or 2500 for two containers of the Paulrich Corp from Miami toTrinidad plus aTrinidad congestion surchazge 25percent of 2500 of b25 toobtain awtal charge of 4379 for rail water movement via Miami The Conference inEzhibit 6shows the all water costs toconsiat of 10tona of telephoneequipmertt at 86SOper ton or 863 plus 20tons of throad at 114 per Wn or 2280 plus 20tons of carpet at 123 per ton or 2460 or atotal of 5605 plus frinidad congosdon aurchazge 2of Sfi05 of 1401 for agrand Wtal of 7006 Thus the Conference computes the all water coats onitsexample shipment eobe7006 compared with railwater via Miami costs of 4379 However itappears that the Paulrich rate of 1250 appliea inahipper sown wntainers and amore appropriate comperison might betha FAK rate of Cacena Line Ltd from Miami toTrinidad of 1300 per 20foot container or 3000 for two of theso containers Cacena srates are subjeetto handiing charges at Miami of 63per 2Qfaot container or 134for 2conteiners and wharfage charges ongeneral cargo of 80cents aWn Wwhich onSUtons would amount to40Also effeccive October 191977 Cacena scoatainerload rates were increased by75each or 130 for 2containers Paulrich Cotp likewise subjected itscargoes loaded at Miami toahandling charge ongoneral cacgo of 675aton WMand awhacfage aharge ongeneral cargo of 80cents aWn WTht Conference srates also were subject toaterminat charge of 925per t6n ascargo isfroighted iOn tlsa example shiment of telephone equipment thread and earpets even with adjustments based onCacena svarious FAK chargea ontwo 20foot containers the New York rail Mtami Caeena Trinidad total charge would be



THE LEEWARD WINDWARD ISLANDS GUTANAS CONFERENCE GSabout 5400 which iscoastderably below the Conference total of over 7000 for all water service from Atlantic ports ItisdiFficult tomake any general conclusions and rate comparison asbetween the Conference sall water service and the independents rail Miami water service However considering Attachment EtoExhibit 2and the testi mony of record obviously the independents must beoffering lower total charges for some comn odities including freight all kinds incontainers The principal issue isnot whose total charges aze lower but whether the Conference through itsproposed amendment should beaccorded another avenue of competitive initiative GENERAL DISCUSS ONAND CONCLUSIONS One issue inthis proceeding iswhether the proposed amendment isinviolation of section 205 of the Merchant Marine Act of 1936 which provides inpart that itshalt beunlawful for any common carrier bywaYer toprevent or attempt toprevent any other such carrier from serving any port designated for the accommodation of ocean going vessels within the United States at the same rates which itcharges at the neazest port already regularly served byitNothing inthe amendment would prevent any member of the Conference from serving any Atlantic port Any Conference member may elect toserve or not serve ports inany of the three sections which would result onapproval of the amendment While itwould bepossible for any of the rate making sections toadopt rules or regulations inthe future which could conuavene section 205 should that occur itwould bethat specific action which would constitute the violation and not the proposed amendment The Commission has held that anagreement should not bedisapproved onspeculation or conjecture that the parties thereto could violate the Shipping Act Abaze possibility isnot sufficient On brief noparty alleges aviolation of section 205 Itisconcluded ihat ihe proposed amendment isnot inviolation of section 205 Merchant Marine Act 1936 InFMCvAktiebolaget Svenska Amerika Linien Svenska 390 US238 243 the Supreme Court said that conference resuaints which interFere with the policies of antitrust laws wiil beapproved only ifthe conference can bring forth such facts aswould demonstrate that the rule was required byaserious uansportation need necessary tosecure important public benefits or infurther ance of avalid regulatory purpose of the Shipping Act InAgreement No 5796Paci cWestbound Conference Extension of Authority for Intermodal Services PWB case 19FMC289 serviced July 81975 16SRR 159 169 itwas said Even simple conference rate making arrangements involve the antitrust and public interest consider ations that were present inSvenslcs and give rise tothe doctrine adopted therein because even simple conference rate making arrangements involve the concerted fixing of rates which isper seunlawful under the antltrust laws unless specificalty granted immunity under Secdon 15And like all agraments contemplated bySection 15they must beconsidered individually ontheir own merits based onal1 the available infomiation and facts of record But while all conference rau making agreements are required tomat the standards for approval set fotth inSection 15the extent af the justificatlon that nxd beshown for such approval will of course vary from case tocase with the intensity of the othenvise illegal reshaint involved Thus



616 Feu xac Mntun coNn assiox the kgilimate comm cial obJaative which the Commiesion wlll accept asevidencing the neceesity for the restraint will gmerally bedeterminad bythe type and scope of the agraakat under coneideradon Aaindicat dinSveneka tha scope and depth of proof requircd from oase tocase may vary intelatioa wtledegra of invasion of the antltrust lawa Becauae oPthe intecmadal espaKe of Agroement No 3796the Adminiahadve Lsw udge would require esJuedficadon fiteaprcovat only the most atringent proof of aserfous tranepoRedoa nead We camot agree Agroement No 3796involva aRer all only anaxteasion of the Gonferonce sexisling and approved rate mekiag powaA 77k Cferonce sbasic auth ityWeateblieh mtes pnd charges port wpnrt aswell aeOCP have obviously already ban rnnsi bytdia Commieaion or itspredecesaors and faodfully juatified end wartanted or else itwa ldnot atend approved Sowe are concerned hera only with coaference rate meking aeitappliea tointermodal teriffe and trcSince tluamendment befora usropraeente but anexteneioa of the Confaroace eestablished rate malting auttwrity under itsorgmic aeemart and bacauae intetmudaliem asitrelatea tothe through movement of cazgoas and the altippa beoefita that may bederived derefrom iegeoerelly deaireble we believe thet tha proof thet naed bedemonatretad toeuppat the approvel of Agreement No 5796isconaidewbly leas saiageat tlun t6at the Presidiag OfHar wuuld requira Both tha fraffic Board of the North Adantic Ports Association and Hearing Counsel atgue that the Svenska pdnciple applies tothis proceeding and that propanents have not met their 6urden of proof The Traff cBoazd of the NorEh Atlantic Ports Asaociation contends that we are wholly uninformed astowhether the compatiflon of the Miami independent ocean carriers isminor substandal or major and that the purpose of the Conferortce appears tobethe destruction or elimination of the Miami nnconfer ence compeddon Should the major independents Cacena Nopal and Tropical join the eoaferene ifthe ptoposed amendment isapproved only the less important indepeadents would remain inthe trade Oa the otfier hand the Conference cont nds tltat tha amendment isbasially procedural and that ifithas any competitive effoct itwill betoincrease compeNdon between Confe rrcacarrlers andindependtnts asweli aswcreat apoasibuty for compedttan between the dfferent Confer6nce seedons The Conferonce concludes ttiat such aninarease incompetidon isinnoway contea yWantit ust lawprinciplee Infac tthe Ctference aguea that sinctthera will banoless compedtion the amondment proposed ismore inthe nature of atypo graphical correction than anfajormatter roquiring Svenska type proof How ever inany eventthe Conforenee insists thatSvenska proof has been given The Confemnee insista that the burden of proof inEhis proceeding isonHeareng Eounsel and the proteetants totlie extent that thay seek whave ihe amendment tlisappmv eiEing the terma of section ISof the Aot which inbrief provide that the Comeaissiom affer heariag shatl disapprove cencel or modify any agrament which itfinds tobeunlawful and ehall approve all other agreements Hearing Counael and prouatants inaist that the burden of proof isonthe proponents Since there has bean produced areasonahly substantial recard which pazry has or had the burden of pt wf hecein isssecoadary matter nthis procseding The main quostion inthis prc ceeding iswhether there isenough evidence under the circumstencea of this particular cese Wjustify the proposed amendment Highly stdagent proof aeinthePWB cas ksunnoeassary inthis proceedipg Only arotatively slight change inthe ovorall operation of the Leeward artd



THE LEEWARD 8r WiNDWARD ISLANDS RGUTANAS CONFERENCE G1Windward Islands and Guianas Conference will result ifhis proposed amend ment isappmved This amendment probably will result inlower rates lower Conference rates at least from South Atlantic ports todestinations inihis trade Lower rates aze beneficial generally toshipper and exporters from the United States tohelp them meet the competition of foreign shippers and expoRers One shipper supports the amendment because hesees initmore Conference cargces and the spreading of the Conference scosts and overhead over more shipments thereby enabling the Conference asawhole toafford better rates toshippers No shipper opposes the proposed amendment Iiispossible that with separate rate making actions out of the South Atlantic ranges of ports the Conference carriers can induce more traffic and expand their services from this range of ports Inany event with intermodalism growing the Conference lines should befree tocompete byoffering both all water and rail water services oncompetitive rate bases todestinations inthis trade Certainly expanded rail water services via Miami and other South Atlantic range poRS will bemore likely ifthe Conference lines serving the South Adantic range of ports aze given more freedom toinidate and todecide onthe rates from tteir own range of ports The independent lines operating out of the Miami area are free toset theic own individual rates and itappears that they are moving substantial amounts of traffic not only from areas near the North Atlantic ports but also from other areas across the country Itdces not seem probable that even with lower rates from South Adantic ports that the Conference lines will drive out the independents from this trade especially since some of the independents employ non union tongshore labor enabling these independents tooperate with lower oading costs The Conference sbasic agreement has been approved bythe Commission aswell asanamendment dividing the Conference into two rate making sections Adantic and Gal Obviously this prior agreement and amendment had tobefound fully justified and warranted or else they would not have been approved Now we have afurther amendment which would divide the Attantic Coast into two sections This isnot aserious invasion of the antitrust laws Ifanything more competition not less competition will result from the amendment The antitrust laws are designed topmtect the public interest Here we have anamendment which isreladvely minor and lazgely procedural and the amendment isinthe public interest inthat itwill provide more competition and presumably lower Confetence rates toshippers The amendment islazgely procedural because the Conference already has flagged out certain lower rates asapplying only from certain Florida origin ports Certain sbipments already aze moving from points inand near New York City and Philadelphia via railroad Miami independent ocean carriers The approval of the amendment would make iteasier for the Conference lines tocompete for ttisrail ocean traffic With the Conference offering both all water and rail water services shippers would become better acquainted with the advantages and disadvantages of both of these types of services and make intelligent choices Under all the circumstances of this case the amendment inissue tothe Conference sbasic agreement isfound tobeanamendment which wil not radically alter the present situation from the competitive standpoint of the



G1HAEDERAL MARITIME COMh4SSION Conference Also itisfound that the amendment will permit the Conference ilines tobroaden their competition with the indapendent lines and tosome lesser extent toincrease coFngeddon between lines of the Conference 1his would behealthy normal competition rather than destructive compepGen of the type of rate wars Itisfurther found that the incroased competition of the Conference lines probably will result insQme rtes which will belower than otherwise they would bewithout the approval of the subject amendment Itisfurther found that the overall result of this further competition generally will redound tothe henefit iof shippers and exporters from the United States inthis trade area of the Leeward and Windward Islands and Guianas Conference Itisfurther found that the standards of the Svenska case apply tothis amendment but inanon stringent manner because of the relatively minor and largely procedural effect of this amendment Itisconcluded and found that the said amendment has been shown under the circumstances of this pcceeeding toberequired bgaserious transportauon need that the amendment isneceasary Wsecure important public benefiu and isinfurtherance of avalid regulawry purpose of the Shipping Act Itisfurther concluded and found that Agreement No 7540 28will not beiunjustly discriminaWry or unfait asbct veen catriers shigpecs exporters jimporters or ports or between exporters from the United States and their foreign comgetitors or detrimental tothe commeree of the Uaited States or contrary Eothe public interest or otherwiae inviolation of the Shipping Act Anorder will beentered approving the amendment and diswntinuing the proceeding SCHARLB BMORGAN Administrative Law Judge WASHINGTON DCJune 261978



vFEDERAL MARITIME COMMISSION INFORMAL DOCKET No 439 1MINE SAFETY ApPLIANCES COSOUTH AFRICAN MARINE CORP ORDER ONREVIEW December 211978 The Settlement Officer sdecision inthis proceeding was served June 141978 wherein claimant srequest for reparation for alleged overcharges was denied The denial was based both onclaimant sfailure toprove the claim and itsfailure toname the proper respondent The Commission determined toreview the Settlement Officer sdecision Our determination toreview related tothe issue of complainant sfailure toname the proper respondent This failure presumably was occasioned bythe failure of the carrier or itsagent tofill inthe space onthe bill of lading which would identify the actual carrier Complainant apparently either did not realize the identity of the actual carrier or did not realize that the agent could hot besubjected toCommission process The question tobedetermined iswhether the complainant sfailure toname the proper party respondent should result indenial of the claim under these circumstances We believe that the claim must bedenied for failure toname the proper party Claimant named South African Marine Corporation asrespondent Itisnot clear whether this was meant torefer toSouth African Marine Corporation NYthe agent or South African Marine Corporation Ltd one of three carriers represented bythe agent South African Marine Corporation Ltd answered the complaint and demonstrated that itdid not carry the shipment inquestion thereby precluding recovery under the second alternative The cases cited bythe Settlement Officer clearly preclude recovery under the first alterna tive because they stand for the proposition that acomplaint which fails toname asarespondent acommon carrier or other person subject tothe act isjurisdic tionally defective and must bedismissed Naming the carrier sagent instead of the carrier does not cure this defect Neither can the complaint beamended toname the proper party after the two year period has expired 1While itispossible that inthis case complainant relied toitsdetriment onanincomplete bill of IsDoctets 7625and 7639quoted inthe Settlement Officer sdeision
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620 FEDBRAL MARITlMB COMMISSION lading jurisdictional questions should not turn onsuch equitable considerations However even ifequities could beconsidered they are not one sided Complain ant isrepresented byanFMC registered practitioner who has participated innumerous informal docket proceedings before this agency Aregistered practi tioner isexpected tobefamiliar with the legal requirements regarding the Commission sjurisdiction toentertain aclaim This proceeding raises the further question whether there issomething inher ently objectionable inthe form of the bill of lading used bySouth African Marine Corporation NYasagents The form bill contains the agent sname ontop and has aspace onthe front for designation of the particular one of three possible car riers that isresponsible for the shipment Based onthe evidence before ususe of asingle form of bill of lading applicable toall three carriers represents areasonable business judgment toward achieving simplification and economy inprocessing of shipments Use of this bill of lading should present noproblem tothe shipper ifitisproperly completed toshow the actual carrier involved onaparticular shipment The instant problem arose from failure tocomplete the bill of lading and itappears tobeanisolated incident Hopefully the publicity attached tothis decision will cause those involved tobemore diligent inthe future incompleting the bill of lading and tocause future complainants tobemore diligent intheir filings Also iffuture complaints clearly incorrectly name anagent asrespondent the Commission sOffice of the Secretary will return the filing without prejudice toresubmission within the two year limitation period Accordingly nofurther inquiry into the reasonableness of the form of bill of lading employed bySouth African Marine Corporation NYwill bemade at this time By the Commission SFRANCIS CHURNEY Secretary I76251lld 7639ollld 1ht bill of 1adI was proporly oomplelld Tho dlmcully the WISIIIe lallu 01compIaI ytorocoaoUo Ihalllle opal IIOl 1Ibjool toFedora MlrjUme CmiltIQlHlfO



FEDERAL MARITIME COMMISSION DocKET No 7380CARGO DIVERSION PRACfICES ATUSGULF PORTS BYCOMMON CARRIERS BYWATER WHICH ARE MEMBERS OF THE GULF EUROPEAN FREIGHT ASSOCIATION ORDER January 21979 On December 211973 the Commission commenced aninvestigation Dock et No 7380into port equalization absorption substituted service and similar activities bythe seven ocean carriers belonging tothe Gulf European Freight Association todetermine whether these carriers were unfairly diverting cargo from the USGulf Coast ports of Lake Charles Orange Galveston Freeport Brownsville Beaumont and Mobile tothe ports of New Orleans and Houston Because the iss esinDocket No 7380were similar tothose raised inasimilar investigation concerning the Port of Philadelphia Docket Nos 71707313and 7335several parties tothe Philadelphia proceeding intervened inthe instant investigation and vice versa After three years of pre hearing manueuvering the parties toDocket No 7380concluded that itwould bedesirable toabandon any inquiry into past Shipping Act violations Presiding Administrative Law Judge Norman DKline therefore stayed further proceedings therein and suggested that the Commission restructure the investigation asarulemaking type inquiry designed todetermine standards for future conduct rather than anadjudication of past Shipping Act violations Although the panies are unanimous intheir desire torestructure the proceed ing there islittle agreement between them astothe nature and scope of the restructured investigation especially insofar asitmight result inthe articulation of general principles which could affect the Commission sPhiladelphia proceed ing The parties are particularly divided concerning the need toinvestigate substituted service toupriver ports byLASH barge operators The promulgation of general rules of conduct isaninappropriate solution tothe complex problems of port diversion and intermodal transportation unless there isfirst developed acommon factual pattern towhich rules would apply The Commission srecent decisions analyzing cargo diversion bymeans of mini landbridge service stress the importance of specific evidence of both unjustified competitive methods and substantial injury tolegitimate local interests IFacts ICt JllMiIO NonhAtlanti ShippingAssoC iQtions vAtMriC QnMoil UMS Docket No 733818SRR7A1978 and Board of CommissiOMrs oftM Port ofNtw OIotlS vSotroltllntmlQ ionol SADocket Nos 73420118SRR763 1978
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622 FEDERAL MARITIME COMMISSION 1Iipertaining tolocal conditions are ordinarily best developed inindividual com plaint proceedings or inresponse tospecific rulemaking proposals Accordingly itisconcluded that the continuation of the broad multi party factual investigation represented byDocket No 7380would serve noapparent regulatory purpose at this time Itissufficient that complaining Gulf Coast ports or any other interested person bepermitted tofile such particularized complaints or such petitions for rulemaking asthey believe tobejustified inlight of the Commission smini land bridge decisions supra and the peculiar conditions existing inthe Gulf Coast trades Rulemaking petitions should describe the regulation desired indetail and include athorough recitation of the supporting facts which warrant itsadoption THEREFORE ITISORDERED That Docket No 7380isdiscontinued without prejudice toany party or the Commission later instituting aninquiry into the issue of intermodal cargo diversion from the ports of Lake Charles Beaumont Port Arthur Orange Brownsville and Mobile and ITISFURTHER ORDERED That the Petition for Expedited Handling of Docket No 7380filed February 141977 bythe Ports of Baton Rouge Beaumont Lake Charles and Port Arthur isdismissed asmoot By the Commission 5FRANCIS CHURNEY Secretary eiNewly Inttitul dofd1lo will not 1011wltb tbo pondID PbIlado1phiD dlverl compIDlDII DDeko N71707313101ollflo 10WIllI 111110dial procoedlna



FEDERAL MARITIME COMMISSION DocKET No 7170DELAWARE RIVER PORT AUTHORITY ETALvUNITED STATES LINES INC ETALDocKET No 7313DELAWARE RIVER PORT AUTHORITY ETALvSEATRAIN LINES INC DoCKET No 7335INTERMODAL SERVICE OF CONTAINERS AND BARGES ATTHE PORT OF PHILADELPHIA POSSIBLE VIOLATIONS OF THE SHIPPING ACT 1916 AND THE INTERCOASTAL SHIPPING ACT 1933 ORDER January 21979 On June 181973 the Commission commenced aninvestigation Docket No 7335into various practices other than mini land bridge which may unfairly divert cargo from the Port of Philadelphia toother USEast Coast Ports Over 100 ocean carriers were originaIly named asrespondents but approximately half of them were subsequently dismissed from the proceeding On November 191973 this investigation was consolidated with two previously instituted com plaint cases Docket Nos 7170and 7313dealing with the same issues After three years of pre hearing maneuvering the parties tothe consolidated proceeding concluded that itwould bedesirable toabandon any inquiry into past ITbe iDvestigltion was 10include the practices of all container and lishter or barge operators at Philadelptua since January I1971 Docket No 7170isacomplaint byPhiladelphia port interests against USLines lne Caribbean Trailer Express Line and Spulisb North American Line for allegedly diverting Philadelphia area cargo toother ports byabsorbing overland transportation costs iuuiq PhiladelplUa bills of ladin without caJUn al Philadelphia and Biving special rates among other purportedly anticompetitive activities Docket No 7313isasimilar complaint Isainsl Seatrain Lines Inc
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624 FEDERAL MARITIME COMMISSION IShipping Act violations inthe interest of obtaining full and timely cooperation from the respondents inthe development of acurrent evidentiary record Presiding Administrative Law Judge Norman DKline therefore stayed further activity inthese dockets and suggested that the Commission restructure the proceeding asarulemaking type inquiry rather than anadjudication of past Shipping Act violations Although the parties are unanimous intheir desire torestructure the proceed ing there islittle agreement between them astothe nature and scope of the restructured investigation especially insofar asitmight result inthe articula tion of general principles which could affect asimilar Commission investigation into diversionary activities at certain Gulf Coast ports Docket No 7380The promulgation of general rules of conduct isaninappropriate solution tothe complex problems of port diversion and intermoda1 transportation unless there isfirst developed acommon factual pattern towhich such rules would apply The Commission srecent decisions analyzing cargo diversion bymeans of mini Iandbridge service stress the importance of specific evidence of both unjustified competitive methods and substantial injury tolegitimate local inter ests Such facts are ordinarily best developed inindividual complaint proceed ings or inspecific rulemaking proposals Accordingly itisconcluded that the continuation of the broad multi party factual investigation represented byDocket No 7335would serve noapparent regulatory purpose at this time Instead itispreferable tofirst resolve the two original complaint proceedings aspromptly aspossible Once afinal decision isreached the Commission will then undertake whatever further action either rulemaking or adjudication relating tothe Port of Philadelphia asmay bejustified 8The present parties may of course petition the Administrative Law Judge toamend the complaints inlight of the Commission smini bridge decisions todelete allegations of past Shipping Act violations or towithdraw from the proceeding Itwould however beinappropriate toincrease the number of respondents given the parties interest inexpediting afinal decision THEREFORE ITISORDERED That Docket No 7335isdiscontinued without prejudice toany party or the Commission later instituting aninquiry into the issue of intermodal cargo diversion from the Port of Philadelphia and ITISFURTHER ORDERED That the Presiding Administrative Law Judge proceed todecision inDocket Nos 7170and 7313and ITISFURTHER ORDERED That Dooket Nos 7170and 7313continue tobetreated asaconsolidated proceeding and ITISFURTHER ORDERED That the Petition for Modification of Clarifi No puty now wl bot 10coIlm fJPlU IdORl or ImpolO penaltiel for pul conduce and itilamenl1y qreed that noevidence oj unapproved on1546USC814 acdvitles hbeen uncovered Sevenl panilllo Ibe Owf Caul proeoedIn have InterYentd indle Philadelphia proceedina and viCfVSQCOIIlldl ojNorrhAtlc cShlppi AulaIIOlU vAmicallMailUMs Docket No 733818SRR774 1978 and Board oj CtNMflssicwr rof 1MPort of NftI OrllGlU vSGlrfllrI InMllonal SADocket Nos 7342al 18SRR763 1978 The ptrtill10 DoetotNos 7170and 7313or InY other Inllrelltd may flI peddon for rulemakin or commenet adcUdonal complaint procoedIn lat any dme Such mlUtn will not beCQIIIolldlled with Docket Nos 7170and 7313however and may beheld inabeyance undl final deci ion IIruchld inthll naAny peddon orrulemakinaNwuld deKribe the reJUladon delired indlWl and include thoroup reclladoft of the flldl which wamnrlll adopdon 1RU



DELAWARE RIVER PORT AUTHORITY ET AL V UNITED STATES LINES INC 625

cation of Petition for Rulemaking 14 SRR 631 filed April 8 1977 by six New
Orleans and Texas port interests be dismissed as moot

By Order of the Commission

21 FMC

S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

DOCKET No 7444

AGREEMENT BETWEEN PUERTO Rico MARITIME

SHIPPING AUTHORITY AND PUERTO RICO MARINE

MANAGEMENT INCPUERTO Rico MARINE
OPERATING COMPANY INC

Determination of status of agreement between Puerto Rico Manhme Shipping Authority and Puerto
Rico Marine Management IncPuerto Rico Marine Operating Company Inc no longer
serves a useful regulatory purpose in light of termination of agreement Initial Decision of
Administrtive Law Judge vacated and proceeding discontinued

Donaldi Brunner Charles L Reship 111 and Bert 1 Wemvtein for the Bureau of Hearing Counsel
Mario F Escudero and Dennis N Barnes for Puerto Rico Maritime Shipping Authority
Emmanuel Rouvelas Jonathan Blank and Thomas D Shea for Puerto Rico Marine Management

INC AND Puerto Rico Marine Operating Company Inc
Edward M Shea and Edward A McDermott Jr for SeaLand Service Inc and Gulf Puerto Rico

Lines Inc
John R comer for Caribe Trailer Systems Inc

REPORT AND ORDER

January 3 1979

BY THE COMMISSION Richard J Daschbach Chairman Thomas
F Moakley Vice Chairman Karl E Bakke
James V Day and Leslie Kanuk
Commilsioners

This proceeding was initiated by an Order of Investigation and Hearing
pursuant to sections 15 and 22 of the Shipping Act 1916 46 US C 814 and
821 on September 27 1974 The primary purpose of the investigation was to
determine whether the Management Services Contract between Puerto Rico
Maritime Shipping Authority PRMSA and Puerto Rico Marine Management
Inc PRMMI was subject to Shipping Act section 15 and if so whether it
should have been approved disapproved or modified

The matter was designated for hearing before Administrative Law Judge
Charles E Morgan Presiding Officer PRMSA PRMMI PRMMIswholly
owned subsidiary Puerto Rico Marine Operating Company Inc PRMOCI
and the CommissionsBureau of Hearing Counsel Hearing Counsel were made

A secondary purpose of the investigation was to determine whether the Management Services Contract was pan of another
agreement or series of agreements and if so whether such agreements are suhiect to section 15 of the Shipping Act and ifw whether
they should be approved disapproved or modified

626 21 FMC



AGREEMENT BETWEEN PRMSA AND PRMMIPRMCCI
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parties to the proceeding Seven Petitions to Intervene were filed but only three
intervenors Caribe Trailer Systems Inc Caribe SeaLand Service Inc Sea
Land and SeaLandssubsidiary Gulf Puerto Rico Lines Inc GPRL partici
pated actively in the proceeding

The Presiding Officer issued an Initial Decision concluding that the Manage
ment Services Contract was not an agreement subject to section 15 and that no
other unfiled agreements subject to the Act were shown to exist Exceptions were
filed by Hearing Counsel and Caribe Replies to Exceptions have been filed by
Caribe SeaLand and GPRL jointly and PRMMI and PRMOCI jointly

DISCUSSION

The determinative factor in deciding whether the PRMSAPRMMI Manage
ment Services Contract was subject to the Shipping Act 1916 is the relationship
between PRMMI and its corporate affiliate SeaLand Service Inc SeaLand is
a common carrier by water subject to the Shipping Act 1916 If the Commission
were to treat PRMMI as the alter ego of SeaLandie if the Commission were
to pierce the corporate veil between PRMMI and SeaLand then both parties
to the Management Services Contract would have been persons subject to the
Shipping Act and the agreement could be subject to the Shipping Act If the
corporate veil between PRMMI and SeaLand were not pierced then there
would be no basis in the record for finding that PRMMI is a person subject to the
Shipping Act and the agreement between PRMMI and PRMSA therefore could
not be subject to the Shipping Act under section 15

On January 15 1976 the corporate relationship which represents the central
issue in this proceeding ceased to exist PRMMI was sold by McLean Industries
to an unrelated company TKM Corporation The divestiture by McLean
Industries of PRMMI and PRMOCI occurred after the close of hearings but

during the pendency of this proceeding before the Presiding Officer PRMSA
made a Motion to Discontinue the proceeding All parties to the proceeding
except Caribe supported the motion The Motion to Discontinue was denied by
the Presiding Officer who exercised his discretion to address the merits of the
case rather than dismiss it

On or about June 30 1978 the Management Services Contract that consti
tuted the subject of this investigation ceased to exist In a well publicized action

Petitions to Intervene were filed by the International LongshoremensAssociation AFLC10 Canbe Trailer Systems Inc the
Delaware River Port Authonty Philadelphia Manne Trade Association Port of Philadelphia Marine Terminal Association
Philadelphia District Council of the International ongshoremensAssociation the City of Philadelphia and the Philadelphia Pon
Corporation filing Jointly the Commonwealth of Pennsylvania Sea Land Service Inc Gulf Puerto Rico Lines Inc and the
Massachusetts Port Authority

Apart from its relation to Sea Land PRMMIsfunction as the managingoperating agent of PRMMI a common carver by water or
other person subject to the Shipping Act 1916 PRMMI is merely an agent of PRMSA and does not hold itself out to the public as a
common carrun Agents ofcommon carriers as such are net subject to the Shipping Act United Stares Atlannr and India Ceylon and
Burma Conference Agreement No 7620 2 U S MC 749 1945 This ruleis subject to the caveat not applicable here that two per
sons subject to the Shipping Act may net avoid the Act by having one designate the the other its agent See Puget Sound Tug and
Barge Co v Foss Launch and Tug Co 7 FMC 43 1962 and In the Matter of Agreement 9597 12 FM C 83 loci 1966

McLean Industries was the parent holding company of PRMMI and PRMOCI McLean also owned and derived roughly 90 of
its revenues from SeaLaid Hence the question whether PRMMI should be treated as the alter ego of SeaLand

This fact in addition to being a matter of general knowledge in Puerto Rico appears from the affidavit of Charles F Benbow
President of McLean Industries submitted by SeaLand as a supplement of its reply ih support of PRMSAsMotion to Discontinue

Caribe opposed PRMSAsMoron on the ground that the affidavits and other matter submitted to support of it did net establish to
Canbes satisfaction that TKM Corporation was not another alter ego of McLean Industries Canbe submitted no credible evidence
that TKM was related to McLean

21 FMC



628 FEDERAL MARITIME COMMISSION

PRMSA paid its outstanding obligations under the Management Service Con
tract and terminated the Contract

In view of these post hearing developments the relative staleness of the
record in this case and the fact that the conduct of the parties with respect to the
Management Services Contract does not appear to have involved fraud bad
faith or intentional evasion of the Shipping Act it is the Commissions
conclusion that no useful purpose can be served at this time by attempting to
determine whether PRMMI was the alter ego of SeaLand Because the Com
mission does not necessarily endorse the findings analysis or conclusions
contained in the Initial Decison it will be vacated

THEREFORE IT IS ORDERED That the Initial Decision served August 5
1977 is vacated and

IT IS FURTHER ORDERED That this proceeding is discontinued

S FRANCIS C HURNEY

Secretary

Canbe alleged throughout the proceedings that a conspiracy exists between SeaL and PRMSA and Mantime Adnunistration and
numerous other persons and entities to keepat fromentenng the US Atlantic and Gulf CoastfPuerto Rico trades as a common carer
by water The record does not support Caribes allegations

21 FMC



FEDERAL MARITIME COMMISSION DOCKET NO7176BETHLEHEM STEEL CORPORATION INDIANA PORT COMMISSION Harbor Service Charge levied onvessels for entering aharbor isnot aregulation or practice related toor connected with the receiving handling storing or delivering of property Timothy JMay and Richard AEarle for Indiana Port Commission Paul VMiller for Bethlehem Steel Corporation Eugene TLiipfert for Midwest Steel Division National Steel Corporation Scott HElder for Lake Carriers Association rohn Robert Ewers Joseph BSlunt and Carlos Rodriguez for Bureau of Hearing Counsel REPORT AND ORDER January 81979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners This proceeding was instituted bycomplaint filed August 61971 bythe Bethlehem Steel Corporation Bethlehem alleging that aHarbor Service Charge for the Bruns Waterway Harbor levied bythe Indiana Port Commission the Port violates section 17of the Shipping Act 1916 46USC816 Aprevious Commission decision inthis matter was set aside bythe United States Court of Appeals Indiana Port Commission vFederal Maritime Commission 21F2d281 DCCir 1975 BACKGROUND Bums Waterway Harbor the Harbor islocated inPortage Indiana onthe southern tipof Lake Michigan Itisthe product of years of planning and negotiation among the United States Army Corps of Engineers the Corps Bethlehem the Midwest Steel Division of National Steel Corporation Mid west and the State of Indiana the State and itsinstrumentality the Port The Harbor was originally envisaged asafederal project but the opposition of environmentalists tothe construction of the Harbor frustrated the State initsfforts tohave the Harbor federally funded The Port then began building aKIM
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630 FEDERAL MARITIME COMMISSION Harbor with itsown funds with the understanding that the Corps would reimburse the Port for certain of itsexpenditures Bethlehem and Midwest constructed large portions of the Harbor aswell The Harbor became operational in1970 and onApril 31970 the Port instituted aHarbor Service Charge the charge included asItem Nos 348 356 initsHarbor Tariff No 1The charge islevied onall commercial vessels entering the physical limits of the Harbor and isassessed per gross registered ton of the vessel Most of the vessels entering the Harbor and therefore most of those onwhich the charge isassessed are those utilizing the Bethlehem docking facilities inthe East Harbor Arm Vessels arriving at the Port spublic terminal facilities and at Midwest sfacilities inthe West Harbor Arm are less numerous and account for asmaller percentage of the total assessments Bethlehem and Midwest have consistently refused topay the charge prompt ing alawsuit brought bythe Port instate court onJuly 281971 tocompel payment Bethlehem removed the action tothe United States District Court for Adiagram of the Harbor arms Isincluded inthe appendix The charge isdescribed inthe Pot soriginal tariff isfollows HARBOR SERVICE CHAROE All commercial vessels entering the physical limits of the Pon of Indiena Bums Waterway Harbor engaged inimport export andlorlake traffic shall beaeea sal aHarbor Service ChulA wassist indefrsying the eapenteof the administration anmaintenance of the Pal with the view of preventing colSdoa end lies policing the harbor and dock area aiding inthextinguishing of fhes invassals and disk carpee onwhores and other facilities and equipment HARBOR SERVICE CHAROE PER VuuL size InGras Registered Ton CHARGE Per Gross Registered Ton aVase Vault under 100 Gross Registered Tar 250per vessel per entry Vessels of 100 Ores Registered Tone and Under 500 Graz Regimred Tom 500per vessel per entry Vessels of 500 Gress Regismnd Tom or Oyu 001per Gras Registered Ton Oros regiateredlumospaof avaal will beushown inLloyd sRoghterof Shipping aushownun vessel sregister however the COMMISSION rearm therlghtto edmeoure my vain whadmated wow ryadun each recaamsuts asdwbui of the Naha Service Chirp Every vessel byItsmuterapm erowarshell pay tothe INDIANA PORTC OMUSSIONdm mwuhtdue fathe Haber Ser via Chap upon pnesnsstimn of ainvoice bythe COM689SION Mto Harbor Service Chap applies toall commercial vomit crumia the physical Ikmlt of the Pmt of Igdima Bum Wusaway Hubei engaged Inimport export and or lake traffic with specific exceptloo anoted below aVaals calling at the harbor for the suit purpose of receiving bunker fuel and or ship supplies or changing pilots noremmmng has than tmy four hours inthe harbor bVessels pacing through the harbor and remaining lea than twelve bean and not receiving or discharging cargo cInvestment vessels not empgod incarrying carp troops or supplies dVessels using tieharbor aahetbcr of refuge Ifany of dewvicaaesurmerued sbovechauldbe rwAmW bythis COWURS1ON tevast which hunot eidthEHubc SaaCWrp or toavessel which isexempt from depymemotthe Haber Service Chirp leadaprowdon ofbuLtleWs pin wharves bufldioys appumwtew or other properly of MIN parents such service including the cal of labor ar maalah until dtae hecharged totieveal aaivhrg such twice or charged tothe lava of inch bulkheads plat whwse buildup aplamnaca or other property Inwodamee with print find bythis COMMISSION Nothing heel contained however shall beowent edasobligating We COMMSSION toaides such services or aseating Itliable fatk fmlum or refusal torender such eerrha We talso official notion thmtheabove provisions were superseded byPonTeriff MOM 2effactive May 211976 butthe revL tariff makes nosubstantive champ regarding tieHarbor Service Charge sThe clap isbad upon weight Tie Berhlthem owmed vasslsalen lend tobeof Vomit umwp than ether voids emerhtgtt Harber 11v11e





632 FEDERAL MARITIME COMMISSION the Commission sdenial of the Port smotion todismiss for lack of jurisdiction in1972 DISCUSSION Athreshold issue requiring determination iswhether the charge isrelated toor connected with the receiving handling storing or delivering of property The contention that the lawof the case doctrine bars consideration of Hearing Counsel sexception iswithout merit Section 17applicability was not directly decided inthe previous rulings of the Commission or the Court of Appeals The jurisdictional issue passed upon bythe Commission in1972 was not whether harbor entry was asection 17activity but whether the Port was another person within the meaning of Shipping Act section 18The relation of the harbor charge tosection 17activities was not mentioned byany patty inthis proceeding until raised byHearing Counsel subsequent tothe remand The lawof the case doctrine provides that questions of lawdecided byappellate courts become the lawof the case onremand tothe lower court or agency and upon subsequent appeal Itdoes not prevent administrative agencies from further considering or reconsidering previous rulings and findings The doctrine isonly adiscretionary rule of practice and does not bar anadministrative agency from ruling onunconsidered open questions upon remand United States vUnited States Smelting Refining Mining Co 339 US186 199 1950 See also Southern Ry Co vCliff t260 US316 319 1922 Itdoes not follow that all of the Port sactivities are subject tosection 17simply because the Port isaterminal operator or other person with respect tosome of itspractices and regulations Neither does the issue turn solely onwhether the vessels onwhich the charge islevied enter the harbor for the purpose of loading or unloading cargo The fact that most of the vessels business inthe Harbor iscargo related istaken alone aninsufficient justification for classify ing the charge asone relating toor connected with the receiving handling storing or delivering of property The Court of Appeals has dichotomized the Harbor sfunctions asnavigational onthe one hand and terminal related onthe other The court repeatedly emphasized the distinction between the construction of the harbor itself iethe container for the water toawvigable depth incontrast with the construction of the pier facilities ieunloading cranes warehousing wharfage facilities ontop of the sides of the artificial harbor tndiaw Pori Commis sion supra at 285 Emphasis added Itisundisputed that the Port has the right tocharge for services rendered at itspublic terminal facilities this isthe means bywhich the Port can recoup itsinvestment inthat part of itsconstruction The proposed justification for the charge however isbased upon the Port sinvestment inthe construction of the Harbor asacontainer for water the court stated Mhe only way the Port Commission incontrast tothe private profit making steel companies can The Pan ead wra Nil ddidl out itweampan wbjea mduAnb asaedviWn daat pdu lyridauvaet curlers god tlut thueim Here eaiommcieat eosxcum rith spmmop curlers bytvaer mreader aandad pmao under adim 121FMC



BETHLEHEM STEEL CORPORATION VINDIANA PORT COMMISSION 633 hope toget back itsinvestment inthe construction of the Harbor istocharge vessels coming into the Harbor for the use of the Harbor itself Idat 286 Itisclear therefore that the purpose of the harbor charge isunrelated tocargo handling The charge isbased onthe navigational aspect of the Harbor whereas itisthe terminal portion of the Harbor which the court says does not justify the harbor charge that truly relates tothe receiving handling storing or delivering of property under section 17We conclude that there isinsufficient relation between the harbor charge and the receiving handling storing or delivering of property torender the charge applicable tosection 17of the Shipping Act Itisinappropriate therefore toconsider the reasonableness of the charge under section 17THEREFORE ITISORDERED That the Exception of Hearing Counsel isgranted and ITISFURTHER ORDERED That the complaint of Bethlehem isdenied and ITISFURTHER ORDERED That the Harbor Service Charge bestricken from the Indiana Port Commission sFMCTariff and ITISFURTHER ORDERED That this proceeding isdiscontinued By the Commission SFRANCIS CHURNEY Secretary IGrr



FEDERAL MARITIME COMMISSION DOCKET No 788CIRCLE INDUSTRIES CORP VNORTHEAST MARINE TERMINAL COMPANY INC NOTICE January 91979 Notice isgiven that noappeal has been filed tothe December 41978 order of dismissal of the Administrative Law Judge inthis proceeding and the time within which the Commission could determine toreview that order has expired No such determination has been made and accordingly review will not beundertaken SFRANCIS CHURNEY Secretary 634 21FMC



FEDERAL MARITIME COMMISSION DOCKET No 788CIRCLE INDUSTRIES CORP VNORTHEAST MARINE TERMINAL COMPANY INC DISMISSAL OF PROCEEDING Finalized onJanuary 91979 Complainant Circle Industries Corp alleges that respondent Northeast Marine Terminal Company Inc has violated sections 16and 17of the Shipping Act 1916 bythe improper application of heavy lift charges tocertain of Circle sshipments Circle seeks reparation of 47750 74Circle sclaim for reparation isbased onNortheast sapplication of heavy lift charges tosome 2689 crates of gypsum wallboard and other building materials which were mounted onskids and delivered toNortheast onflatbed trucks The skids ranged inweight from 5700 lbs to7700 lbs Circle claims that Northeast utilized the same type of equipment and the same procedures tounload all the skidded crates Northeast scharges for unloading skidded cargo from open flatbed trucks are graduated according tothe weight of the individual skid As of October 11976 these charges were said tobe239per skid of less than 60001bs 2199per skid of from 6000 to7500 lbs and 2938per skid of 7501 to10000 lbs Based upon itsassertion that all of the skids were unloaded using the same type of equipment and the same procedures Circle says that all of the skids should have taken the 239charge This would itisclaimed have resulted inatotal charge of 5817 26However Northeast assessed heavy lift charges on2434 of the skids which totaled 53568 00Thus the claim for 47750 7453568 005817 26Northeast sanswer tothe complaint denied that ithad violated sections 16and 17and after discovery was commenced aprehearing conference was held at which itwas agreed that agood many of the facts relevant tothe case could prove the subject of stipulation between the parties For anumber of reasons astipulation was never reached and afurther prehearing conference was called 21FMC635



636 FEDERAL MARITIME COMMISSION At the second preheating conference afirmoffer of 35000 was made byNortheast infull settlement of Circle sclaims inthe case On November 271978 the parties filed aStipulation of Settlement and Motion toWithdraw Complaint Itstates infull Complainant Circle Industries Corp Circle and Respondent Northeast Marine Terminal Com pany Inc hereby advise and stipulate that they have achieved asettlement of all claims asserted inthis proceeding Inlight of the settlement Circle hereby moves for permission towithdraw itsComplaint filed onApril 101978 Although the stipulation does not state the amount of the settlement counsel for Circle has informed me that hehas Northeast scheck for 35000 which heisholding pending disposition of the present motion The decision tosettle this case isaneconomic one The proof of and defense against the claim here has already involved some 39pages of interrogatories and threatens tobranch out into the calling of anumber of Northeast personnel aswell asanindeterminate number of expert witnesses Such aproceeding could well cost more than the complainant would get byreparation ifheprevailed and more than the respondent would save ifheprevailed Accordingly inline with the general principle that the lawencourages settlements and the Commission sdecision inRobinson Lumber Company Inc vDelta SSLines Inc Docket No 7522FMC Notice of Determination Not toReview served August 281978 1hereby approve the stipulation of settlement and grant the motion towithdraw the complaint The proceeding isdismissed SJOHN ECOGRAVE Administrative Law Judge December 41978 See Tnmcrip Prebe Cmf Seplemba 271979 AS26Sre Tnna rils Preheerine Coefernwe Segenbc 271978 NM9n I21621FMC



ItC1i17 FEDERAL MARITIME COMMISSION DocKET No 7642HEA vyLIFf PRACfICES AND CHARGES OF HAPAG LLOYD AGTHE NORTH ATLANTIC WESTBOUND FREIGHT ASSOCIATION AND ITS MEMBER LINES AND EUROPE CANADA LAKES LINE ERNST Russ INCERTAIN UNITED KINGDOM TRADES ORDER ADOPTING INITIAL DECISION January 101979 This proceeding was instituted onAugust 41976 todetennine whether certain practices and activities related toheavy lift charges published inthe tar iffs of Hapag Lloyd AGHapag Europe Canada Lakes Line ECLL Ernst Russ Russ and the North Atlantic Westbound Freight Association NAWFA and itsmember lines violated sections 1617and 18of the Shipping Act 1916 InanInitial Decision issued onMay 241977 Administrative Law Judge Norman DKline found and concluded that IRespondents heavy lift prac tices did not violate section 16First section 17First Paragraph or section 17Second Paragraph of the Shipping Act 1916 and 2the publication of atobenegotiated tariff item did not violate section 18bIprovided that rates actually negotiated pursuant thereto were timely filed with the Commission prior toshipment The Presiding Officer withheld decision onwhether Respondents use of atariff provision pennitting them the option of discounting certain heavy lift charges by10isviolative of section 18bIof the Shipping Act because Respondents offered tosettle that issue No exceptions were filed tothe Presiding Officer sdecision but the Commission issued aNotice of Determina tion toReview onJune 241977 On August 251977 the Commission issued anorder declining Respondents offer toexclude the optional I0discount from future tariffs ifthe Commis sion agreed not toseek any civil penalty for Respondents past use of the optional discount clause The Commission suspended further proceedings inDocket No 7642inorder toallow Respondents anopportunity tosettle the optional 10issue with the Commission sOffice of the General Counsel Respondents have deleted the optional 10provision from their tariffs and have now entered into asettlement agreement which provides inter alia for the payment of 1000 incivil penalties This resolves the need tocontinue the 18bInePnwiIioa inquesdon ltates that the carrier shall have the liberty toapply areduction of 10of the freisJlt when three or more lifts of over 10tons are IeDdeted toone veasel bythe same lhipper for tranlportation between the same portS to
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638 FEDERAL MARITIME COMMISSION investigation As tothe remaining issues we have reviewed the Initial Decision of the Presiding Officer and have determined that his findings and conclusions were proper and well founded THEREFORE ITISORDERED That the Initial Decision issued inthis proceeding isadopted and made apart hereof and ITISFURTHER ORDERED That this proceeding isdiscontinued By The Commission SFRANCIS CHURNEY Secretary JII1cj1n111111cj21FMC



FEDERAL MARITIME COMMISSION No 7642HEAVY LIFI PRACTICES AND CHARGES OF HAPAG LLOYD AKTIENGESELLSCHAFT THE NORTH ATLANTIC WESTBOUND FREIGHT ASSOCIATION AND ITS MEMBER LINES AND EUROPE CANADA LAKES LINE ERNST RUSS 1NCERTAIN UNITED KINGDOM TRADES Adopted January 101979 During various periods of tlme inthe past respondents ECLL and NAWFp published intheir tariffs cettain provisions for special types of heavy lift shipments These provisions stated that for shipments over 50tons or 10000 kilos NAWFA rates were tobeagreed and that for ttvee or more lifts over 10tons or 10000 kilos NAWFA carriers have liberty toapply areducUon of 10percent off the freight Furthertnore during the period August 41974 through July 91975 respondent Hapag Lloyd operating asaparty toECLL maintained higher heavylift charges WGreat Lakes ports than roNorth AHantic ports asamember of NAWFA On the basis of the evidence presented inthis record itisfound asfollows 1The tobeagreed provision did not violate section 18b1of the Shipping Act 1916 because itmerely constituted anoffer tonegotiate anacceptable rate with shippers for unusually large shipments and abse tevidence that the rates negotiated were not filed the purposes of section 18biare not defeated 2Respondent Hapag did not unduly projudice anyone or unjustly discriminate inviolation of sections 6First and 17first paragraph bymaintaining higher heavy lifr rates nor did respondents ECLL or NAWFA and itsmembers violate these laws inthe use of the tobeagreed and liberty provisions since the record shows nosimilariry betwcen heavy lift shipments actually moved or competidve relationships among shippers cargces or ports and nomovements of like traffic over the same lines betwan the same points under the same circumstances and conditions 3Respondent ECLL did not violate section 17second paragraph since the record shows that heavy tift charges related toline haul services performed from ship stackle tosltip stackle and not totermina services where such lawapplies Respondents have ronewed their offer toenter into atype of consent order totemtinate this procceding astothe issue conceming lawfulness of the tariff provisions authorizing libeny toapply the 103 odiscount Since the subjeM provision has ban canceleA and was applied only once without showing of harm toanyone and the record shows other equitable factors and since fhis offer raises important policy wnsiderations rogazding the use of consent orders which make rrofirtdiags of violations of lawthe detemiination of this issue isreserved pending Commission consideration of the renewed offer and subsequent insWctions oward ALevy and Patricia EByrne for responden sNoroh AHantic Westbound Freighf Association NAWFA and itsmember lines and for respondent Hapag Lloyd AGfocmer parry torespondent Europe Canada Lakes Line ECLL Verner Scholtz for respondent Ernst Russ now operaung asECLL ohn Robert Ewers Director Bureau of Hearing Counsel andAlan JJacobson asHearing Counscl
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FOFEDERAL MARI1 IME COMMISSION INITIAL DECISION OF NORMAN DKLINE ADMINISTRATIVE LAW NDGE This isaninvestigation instituted bythe Commission sOrder of Investigation and Hearing served August 41976 into practices and activities related toheavy lift charges published inthe tariffs of respondent carriers Hapag Lloyd jAGHapag Europe Canada Lakes Line ECLL ajoint service toGreat Lakes ports consisting of Hapag and respondent Emst Russ Russ until December 311973 thence only Russ and the North Atlantic Westbound Freight Association NAWFA and itsmember lines The Commission sOrder listed 10members of NAWFA asrespondents Itframed four separate issues applicable insome instances Wone respondent inothers toall respondents Inaddidon the time periods under which these issues were tobedetemuned varied from approzi mately one year tofive years The four issues concerned the lawfulness of respoadeats heavy lift charges and practices with respect to1sections 16and 18bof the Shipping Act 1916 the Act 2secdon 17second pazagraph 3section 18b1and 4sections 16and 17BACKGROUND THE ACE MACHINERY COMPANY CASE The issuance of the Order comcnencing this proceeding was anoutgrowth of acomplaint case which had been dismissed InDocket No 765Ace Machinery Company vHapag Lloyd Aktiengesellschaft complainant Ace alleged that ithad imported a44ton knuckle pross carried byrespondent Hapag from Grange mouth United Kingdom toCipcago Illinois during August 1974 Ace alleged violationa of sxtiona 1617aad 18of the Shipping Act 1916 and sought roparation Ace alleged that Hapag sheavy lift charges into Chicago were extraordi arily high atid discriminated gainst Chicago area ports compared toAtlantic Coast ports where heavy lift chacges were much lower that Hapag stariff was am6iguous and pernritted discriminadon among shppors aad Qther athings Hapag moved todiamisa thacomplaint contending that itwas defecdve asamatter of lawand that nparaUon could not begranted The presiding judge granted the modon Complainant moved tha Commission tovacata the presiding judge sorder of diamissal The Commission hQwever refused tovacate the judge sorder fiading Ace sdemands for reparation tobeclearly frivolous Howeve the Commission took issue with the judgds statement that there was noceason for the Commiasion tolauncls itsowrt invesdgaqon into the matters allege dapart from the reperation claim Accordingly the Commission stated that we have this day coeamenced assparately docketed inveedgation into Hapag sheavy lift charges and pracdces inthe United Kingdom UStrade henee the inatitute of thfs invesGga6on SaDocket No 76SAce MachtneryCompany vHapag Lloyd AktiengeseUschaft Ordet IJenying Modon WVacate August 41976 Thl dcbia will brcomelM hchbo ottM CamMnka aWe bwna otrovlewU aeof bytMCammiuion RuN 277 RWa of Pnctla adPropdiro l6CPR l02 337 qSaro tlme dbr Ihls actlae bytlr CanmWbn Ace flid qtldon taecaulderWm avemqloy mroinnW ibcompltlM aeodla tlWltAWa ncudaanotlMwlMrdHecuinibew uchutlwhettlutithedaotpaldtlwMl4htwMnitMdflladin wmpWpt imw 6HludcldmM upndon eotaJy tlr mwnotths havyIlftehorp lavolved t7719 30hut taWMlaht plw



rtYuFresc cr cES nDat ces Crl lTHE IEED TOCLARIFY THE ORIGIVAL ORDER At amee8ng of counsel held inmy office onAugust 271976 the panies expressed difficulties onaccount of ccrtain areas of the Commission sOrdcr which wem subject rodifferent intetpretabons Although the paragraphs framin issues inthe Order did not always refer tospecific subsections of the Act for example issue 1refeaed rosection 16and issue 4tosections 16and 17itwas apparent from the preamble and contezt of the Order hat secvons 16First and 17first pazagraph were intended and Isoculed Sce Rrport of Meeting and Rulings August 271976 However inthe case of issue 1whcre the Commission referred tosection 18bitcould not bedetermined whethcr section 18b1or 18b5was intended from the contezt or oLhcrnix Acwrdingly itbecame necessary toseek clarificauon Inorder topromote ezpedition inresolving this problem Idismissed the particular portion of hepazagcaph containing the ambiguous statutory reference thus gi ing Hearing Counsel anautomadc right of appeal rothe Commission uithin 15days Sce Rule 227 b46CFR 502 227 bFollowing such appeal the Commission secved iuOrder of Clarificadon Txe CoMM ssioN SORDER OF CLARIFICATIO 7heCommission served iuOrder of Clarification onOctobcr S1976 Itessentially cormed my inteipretation of all issues arising undcr sctions 16First and 17first and second pazagraphs Itresolved the ambiguiry regarding the issue azising under section 18bbyspecifying that thc Commission wished todetemune whether all respondents had violated section 18bqof the Act during the period August 41974 through August 201976 and aece violating that lawat the present time bypublishing heavy Gft charges intheir tariffs which were not sufficienUy definite soastomcet the standards rcquired of tariff publicadons bythat lawTHE ISSUES ASCLARIFlED As clazified there are fourprovisions of the Shipping Act under which various respondents heavy lift chazges and practices are tobetested These are section 16First section 17first and second paragraphs and section 18b1More specifically the issues aze whether respondents ECI Land the members of NAVVFA violated secdon 18b1both inthe past period cited and the present byyraavuammpwwdsui ztvixc oor ewwm mun naO01 pfu0 1141tl CIYT i0UIIICIydCOOKi pYqtl 11YepvID1 Iby pvyy dypybXjbsYbjttl llbfuMQ IItigBYW onNCquntiw of rtpnuan See dder mEwe neAnsOcnEC I916 Fafull Gcwioe of Ne pubbeu mvalyd eeRepm of Afayo RWinp ci4d Move Mdiwv edlebv Ns Cammixiae ddv of Cluifiuiw alwnWliilsd flve pnp plu frunini iumwmhrtA u1IqiJao0101 fYlin uuAc Ne fwrdiRaee uwvrprwuidu emimed ecppi 16Fln1 17fimpngr pblxcaed pr ppArW1MIdNe MThry oow cmn foir epwe nme perioQ AepeeEi upoo Ne puuculr iuue Auwl a19IlrwAupw HI 146Auw11 141 Wwep 1WY 9197Auryx I9Itlvw hAuryp l1916ukNe pom odpply arcUma maampoodeH dMumn mteaevs ieFlap FimRuu ECI Loae caui Gn af Hyay oERmvoa oNr of RmWtwmemben of NA0 PAdeaigouN ieAeppeoEia mNe Canmi boiai iiul wdu uwcll uatlditiaW mpcJ wAcurie mem4n of NAWFA vbo mrlure oparN oJC NAR FAUnR duin qeppioA Augw 197 Nrwgh Apu130 19613a ddnW Cl rifra ioe ei4E aDove pJlmm e1121FMC
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publishing heavylift charges in an insufficiently definite form whether respon
dent Hapag violated section 16 First and section 17 first paragraph during the
period August 4 1974 through July 9 1975 by giving undue or unreasonable
preferences or advantages or subjecting any person locality or traffic to undue
or unreasonable prejudice or disadvantage or by charging discriminatory rates
whether respondent ECLL and any member had engaged in similar practices in
violation of section 16 First and section 17 first paragraph during the period
August 4 1971 through August 4 1976 and finally whether respondent ECLL
had engaged in unreasonable practices with respect to the receiving handling
storing or delivering of property in violation of section 17 second paragraph of
the Act during the period August 4 1974 through July 9 1975

Because of the variety of issues arising under different sections of law
applicable to different respondents and different periods of time 1 established a
table in outline form as a convenience to the parties in discussing litigating and
briefing the issues In outline form the issues as framed by the Commissions
Order of Clarification are as follows

ISSUES

Statute Time Penod Respondents

la S I8b1 August 4 1974 August 20 1976 ECLL and members

of NAWFA

b S 18b1 the present ECLL and members

of NAWFA

2a S 16 First August 4 1974July 9 1975 HapagLloyd AG
S 17 first

paragraph
b same August 4 1971 August 4 1976 ECLL and any

NAWFA member

3 S 17 second August 4 1974 July 9 1975 ECLL

paragraph

Note Respondent ECLL consisted of respondents Ernst Russ and Hapag Lloyd prior to
December 31 1975 and solely of Russ after that time See Commissionsoriginal Order Au
gust 4 1976 page 2 footnote 4

DEVELOPMENT OF THE RECORD

Hearing Counsel developed the evidentiary record by means of the discovery
procedures provided by the CommissionsRules of Practice and Procedure 46
CFR 502201 et seq By means of interrogatories and depositions Hearing
Counsel ascertained relevant facts concerning the heavylift provisions and
practices under investigation over the time periods specified above Information
concerning the publication of the tariff provisions in issue was obtained and
specific details relating to shipments subject to heavylift charges was furnished
by respondents After this information was accumulated Hearing Counsel and

There were two tantf provisions now deleted from respondent wens which gave the Commission concern under section
ISIMI I The first provisions as paraphrased in the original Order provided that shipments of 50 tons or more would be charged a rate
to be agreed upon The second provision provided that respondent earners would have hbeny 10 apply a reduction of 10 percent
oft the freight if a shipper tendered three or more liftsof over 10 tons inone vessel from one port of loading to one port ofdischarge See
original Order p 2
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HEAVY LIFf PRACfICES AND CHARGES 3respondents were able tonarrow issues and agree tofacts thereby avoiding the need toconduct atrial type hearing Of the various legal issues set forth inthe Commission sOrder of Clarification Hearing Counsel and respondents reached agreement onall but one that concerning the lawfulness of respondents former tariff provision granting acarrier liberty toapply a10percent discount onceRain types of shipments This provision had actually been removed from the tariff of respondent NAWFA and itsmembers even before this proceeding commenced and was removed from the tariff of respondent ECLL Russ shortly after commencement of the proceeding Respondents removal of this provision generated several requests for settlement and discontinuance of this litigation but under certain conditions These requests will bediscussed ingreater detail below eFACTUAL BACKGROUND The relevant facts necessary toadetermination of the issues which Idecided below are undisputed and were offered into evidence byall parties byjoint motion They consist of facts peRaining tothe publication modification and cancellation of pertinent heavy lift provisions inrespondents tariffs and detailed facts relating toshipments arrived under the pertinent provisions They are presented here briefly asabackground tomy discussion and conclusions regarding the issues RESPONDENTS HEAVY LIFT TARIFF PROVISIONS 1NAWFA stariffs have published aseparate scale of heavy lift charges for cargces between 5and 100 tons later January 1974 between 5000 and 100 000 kilos ie5and 100 metric tons Hapag and Russ have similarly published ascale of heavy lift chazges for shipments weighing between 5and 100 later 50tons inthe ECLL tariff Hapag however discontinued itsparticipation inthe ECLL joint service onDecember 311975 These heavy lift charges are additional tothose provided under the regular commodity rate section of the tariffs and asmore fully described below cover extra costs of loading discharging securing etc The scale of charges per ton or per 1000 kilos ieper metric ton increases asthe category of weights increases For example inthe current NAWFA tariff heavy lift shipments between 5000 and 10000 kilos are assessed 1650per 1000 kilos However at the next category 10000 to15000 kilos the charge is3025per 1000 kilos The Commission soriginal Order acmenlioned above had questioned two provisions inrcspondents ariffs one aprovision ha1 shipments of SOions ar more will htharged atobeag2ed upon rate and ihe oNraprovision ihat for Ihree or morc lifts ofover 10tons inone vesul from one shipper the linshave liberty toepply arcducuon of 10percent offihe frcigh Order p2footnotc 4Hearing Counul mke noissue estoIhlewfulneas ofihe first provision but canlend hat Ne second violates Ne standards of sec ion IbHIof luAct ineny event even at Ne time the Order was served the tari fpage cited bythe Commission shows that noNAW FAcartia had liberty toapply ht diuaunl and inaddiiion NAWFA had converted from tons asshown inihe Order Iokilos See NAWFA FMC TariR No 36Originel page 7etfative April 61976 found inAppendiz Atoihe loint Submission of StipulatW Raord aMProposed Pindings af Fact March I81977 Moreover NAW FAcanceled Me tobeagrced provision effec ivJanuary I1977 See NAWFA TariH FMC No 37Ist Rev Page 7Respondent Russ canceled both hetabeagreed and libeny provisions initslerift ef ecive Seplember I51976 See Europe Canada Lakes Line Tariff FMC 3Isi rcvised page 31found inAppnMix Atoihe Joint Slipuletion cited above Although Russ moved tobedismisud from the procading 6ecause of ihese tariff changes 1denied ilsmaion since ihe Commission sOrder of Clariflcalion made clear lhat ihe question of pas violations was tobedeterntiMd and thal such questions could nol besettled by1he prts mamendmems See Order of Clarificalion p3Motion loDismiss Respondenl Erns1 Russ Denied Oclober II1976





HEAVY LiFT PRACI ICES AND CHARGES CS8From August 41971 throagh December 311973 the NAWFA tariff onfile with the Federal Maritime Commission provided For three or more lifts of over 10tons inone vessel from one Shipper from one Port of Loading toone PoR of Dischazge the Lines have liberty toapply areduction of 10off the freight 9From January 11974 through April 51976 the NAWFA tariff onfile with the Federal Maritime Commission provided For three or rtore lifts of over 10000 kilos inone vessel from one Shipper from one Port of Loading toone Port of Dischazge the Lines have liberty toapply areduction of 10off the freight 10Effective April 61976 the NAWFA tariff asshown inparagraph 9above was amended toread For three or more lifts of over 10000 kilos inone vessel from one Shipper from one Port of Loading toone Port of Dischazge the Lines have liberty toapply areduction of 10off the freight 1I From August 41971 through December 311973 the NAWFA tariff onfile with the Federal Maritime Commission provided For pieces and packages over 100 tons the heavy lift charge istobeagreed 12From January 11974 through December 311976 the NAWFA tariff onfile with the Federal Maritime Commission provided For pieces and packages over 100 000 kilos the heavy lift chazge istobeagreed 13Effective January 11977 NAWFA published specific heavy lift chazges for pieces and packages over 100 000 kilos Facts Relating toActua Heavy Lift Shipments 14During the period August 41974 through July 91975 asframed inthe Commission sOrder of Clarificadon Hapag cazried heavy lift shipments both tothe Great Lakes ports and toNorth Adantic ports under itsECLL and NAWFA tariffs respecdvely The record shows 12shipments toLakes ports and 13shipments toNorth Atlantic ports Almost all the shipments were rated under the Machinery NOScategory inthe respective tariffs and consisted of different types of machinery and equipment For example shipments tothe Lakes ports consisted of such items asBliss Toledo Knuckle Joint Press Horizontal Boring Machine Lancer Bass Heavy Dury Side Loader Helical Gear Units Spindle Bar Automatic Lathe The weights of each of these shipments varied widely All were shipped out of Grangemouth Scotland Hapag sship ments toNorth Atlantic ports consisted of different types of machinery and equipment from that shipped tothe Lakes for example Mining Machinery Milling Machinery Sawing Machinery Pumping Machinery Water Filtering Machinery and acrankshaft Again the weights varied widely All were shipped out of Greenock ScoNand except for one shipment out of Felix stowe England Shippers and consignees involved inthe shipments tothe Lakes ports were not the same asthose tothe North Adantic ports 15Only three shipments moved under the tobeagreed provisions inboth



EGFED6RAL MARITIMB COMbIISSION jthe ECLL aad NAWFA tariffs Hapag carried a129 920 1btransformer and a184 016 1bbookbinding machine from Middlesbrough Bnglattd toDetroit and Cleveland inAugust 1971 and June 1972 respectively Atlantic Coatainer Line ACL carried a174 ton turbinerotor from Liverpool England toNew York inFebruary 1975 for which alump sum total freight of 36000 was filed before the cargo moved See NAWFA Tariff No 343rd revised page 168A 16Eleven shipments moved under the liberty toapply a10discount provision all under the ECLL tariff Ten moved onHapag svessels and one onaRuss vessel The items consisted of different3ypes of machinery mostly moving out of Middlesbrough England but some from Grangemouth ScQtland The machinery consisted nf such items esRotor Milling Machine and Form Gutter Sharpening Machine Crate Machinery Cradle Machinery PPPiece Machinery Skid Machinery offset press Cincinnati Press Brake water filtering machinery Fhe shipments varied inweights and different types of cranes were used tohandle the shipments Ports of discharge incl ded jMilwaukee Chicago and Toledo Ort onlg one Qccasion was the l0discount japplied toaunique shipment of five cases of water flltering machinery packaged infive cases moving from Grangemouth Scotland toChicago inJuly 1974 The shipper and consignee were similarly unrelated toother shippers and wnsignees involved inWo other 10shipments The shipper was Crane Ltd 1and the consignee Crane Co Cochrane Div located inKing of Prussia Pennsylvania None of the 11ahipments moved incontainers i17The record contains the testimony indeposition form of Mr Donald Wierda and Captain Peter Richters both offtcers of USNavigaUon Company general agents of numerous carriers includiag Hapag serving 1Vorth Atlantic and Great Lakes ports having 30and 22years experience respecdvely These gentlemen described the handling characteristics of heavy lift shipments Heavy lift charges ara designed tocover extra costs incuned bythe vessel injloading aad unloading oversized shipments and insecuring these shipments onboard tlie vesssl Because ofthe nafure of these oversized shipments ongoing jatttntion isgiven thsm during tlie voyage toinsure thst the shipinent will not move around during the voyage Caro must betaken tostow Ehe shipment inapropar part of the ahip sact ascenter lower hold and tomaiatain ship ssta6ility Heavy lift shipments can beunloa8ed byship sown gear boom or derrickj but onsome occasions such eswhen fhe cargo cannot bereached bythe ship sgear or the gear isnot ogeradag ptt perly 3hot eside cranes fumished bythe carrier sstevedaro are utiliud Heavy lift ahipments are tenderod tothe carrier invartous ways They can betendeied inagackaged or unpackaged form and inawkwerd shape sfor loading Some types of heavy lift cargo such asmachinery have normally been packagbd inorder toproteot itPackaging of these ahipments isthe reaponsibility of the ahipper not the catrler and movement tieyond ship sjtackle oneither end ogthe vopage islikawise for the sccount of the ahipper not the carrier Heavy Iift hacges accordingly sre eQnsidered tobepart oheIlne hsul uanaportaeiom service peifomied bythe carrier separste and apact romeny handling packaging ar storing perfomied at terminala beyond ship stackle iSuch isthe understartding regarding berth term ietack etotackle service performed inconneedon with heavy tift ahlpments involv dinthis case



HEAVY LIHT PRACTICES AND CHARGES CIDISCUSSION AND CONCLUSION The followi gdiscussion of the issues conforms tothe outline set forth above except that the unresolved issue concerning respondents former liberty provision will bediscussed last The ToBeAgreed Provision Section 18b1The Commission soriginal Order stated that at least since August 1974 the tariffs of respondent NAWFA and ECLL have provided that shipments of 50tons or more will becharged atobeagreed upon rate The Commission questioned the lawfulness of such provisions stating that section 18b1of the Act has long been construed torequire anexact statement of all applicable tariff charges without the possibility of discretionary judgments bythe carriers and that thepurpose of section 18bistoprovide the public wiih advance notice of the rates certain tobecharged and which will bechazged equally toall shippers for the same services Order p3The Commission therefore raised the issue astowhether such provisions informed shippers of the exact charges asmay berequired bysection 18b1InitsOrder of Clarification the Commission amplified the issue todetermine whether the tariff provisions were sufficiently definite and whether respondents had violated section 18b1byoperating without filing tariffs which plainly and precisely stated the heavy lift chazges tobeassessed bythem Order of Clarification p4The Corrunission included ECLL and members of NAWFA both for the period August 41974 through August 301976 and for the present As mentioned this provision has been canceled byal respondents Respondent Russ the only member of ECLL after December 31195canceled effective September I51976 Respondent NAWFA canceled effective January 11977 On and after chose dates respon dent ECLL Russ and NAWFA applied ascale of specific heavy lift charges for cargo over 50tons and 100 000 kilos respectively gHearing Counsel urge nofinding of violation of section 18b1asregards this provision They concede that section 18b1has been construed torequire anexact statement of all applicable tariff chazges soastoexclude the possibility of discretionary judgments bythe carriers referring tothe Commission soriginal Order but contend that common sense indicates that that lawcannot mean that carriers must maintain filed rates onevery imaginable tariff item Hearing Counsel sMemorandum of Law p3They argue that section 18b1issatisfied when acommodity istobecarried ifacarrier fiesanexact and certain rate eaving noroom for discretionary judgment Since heavy lift shipments over 50tons or 100 000 kilos are relatively raze onnon specialized ships carriers ought tobeallowed tonegotiate rates prior toshipment ashas been done inthe past solong asthe carriers thereupon file such rates Hearing The Commissian cited two caus egarding Ihe quslion of exactitude of stalemems and cartiCrs discr Iion namely Enst6aund lnterrons alRuresonSquushSnd IUSSBBJ55 19351andSemLnndSen irenr vTMTTruilerFerry ncIOP MC395 399119671 The ECLL RUSS eritf now provides Nat tor pieces or peckages over SOlons add 375E Wfor evry5tons inexcus of SOons rnfraqion thercof ECLL Tariff PMC3Ist Rev Page JINAWPA starif praviMs that for piaes and packages over IOO IqOkilos add f200for esch addiliona15 000 kilos or pen Ihrcof NAWFA Tariff FMCNa 37ist Rev Page 7Akilo wkilagam equals 22046Ibs I000 kilos amvie ton isherefore 2204 61bs or approximetely one long ton IOO OOO Itiios isthercforc 100 menic ans aoughly 100 long mns
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Counsel cite United States v Columbia Steamship Co Inc 17 FMC 8 9
1973 adopting with approval that portion of the presiding judges initial
decision holding that prior agreement as to rate is lawful provided that the agreed
rate is filed prior to shipment 13 SRR 733 738 Whether to negotiate a rate
prior to booking and file the rate or to establish a scale of rates as respondents
have now chosen to do is argue Hearing Counsel a business judgment best
made by the carriers themselves

Not surprisingly respondents agree with Hearing Counsel They add that it is
impractical for carriers to quote specific rates for every imaginable service
especially when as here the commodity is so extraordinary as to move rarely
For such reasons carriers often usually publish NOS rates This technique
also enables carriers when they do negotiate a rate on any item to establish a
rate that reflects current market conditions

Whatever the requirements of section 18bmay be with respect to exactitude
and prevention of discrimination among shippers the arguments of the parties
that prior negotiation of rates with subsequent filing does no violence to the letter
or purpose of section 18b1 I find to be valid The publication of an exact
agreedupon rate in a tariff certainly prevents discrimination among shippers
since all shippers of the commodity concerned could enjoy the published rate
There is furthermore no evidence presented in this record that carriers using this
infrequently applied and now canceled provision of the tariff have failed to file
an agreedupon rate

As I discuss later the underlying purpose of section 18b1as with all tariff
filing statutes is to prevent discrimination among shippers and enable shippers
to determine their costs of transportation These purposes however are not
defeated if a shipper and carrier wish to negotiate a fair and reasonable rate when
there is no suitable rate published in the carriers tariff

The case of United States v Columbia SS Company cited by Hearing
Counsel is informative In that case the shipper desired to ship unboxed trucks
on the carriersvessel The carrier had no specific rate for this item in its tariff at
the time of negotiation After the parties agreed upon a rate the carrier filed a
specific rate but by error filed a rate lower than that agreed Nevertheless the
carrier charged the higher rate previously agreed upon The shipper sued on the
basis of the lower published rate which had been erroneously filed Although the
Commission found a violation of section 18b3 because the carrier had
charged a higher rate than that on file it refused to award reparation on equitable
grounds considering that the shipper had reneged on its agreement 17 FMC at
p 10 For purposes of this present case the significant fact is that the violation
was not caused by the fact that the shipper and carrier had negotiated and agreed
upon a rate at a time when no specific rate was published in the carrierstariff
Indeed such a practice was specifically found not to be unlawful in the words of
the presiding judge which were adopted by the Commission as follows
The Act does not prohibit agreements between shippers and carriers provided that prior to shipment
a rate is filed in accordance with the agreement which rate is available to all shippers 17FMC at p
19

There are numerous examples of tariff filing practices which have developed
during the years in which negotiations between shippers and carriers have

21 FMC



rrvver ese mc svauecFS 6d9 become anaccepted wstom provided that the specific rates are eventually filed with the Commission For example itiscustomary for the Military Sealifr Command torequest proposals from American flag camers who bid for the carriage of military goods The lowest bid isgenerally accepted byMSC and the rate filed This system issanctioned bythe Commission sregulations See 46CFR536 14NorthAtlanticMediterraneanFreightConjerence 11F MC202 203 1967 RegulationsGoverningLeve ofMi itaryRates 13SRR41l 1972 No one has contended asfar asIamawaze that the absence of the rate inthe car riers taziffs at the time of negotiation isinviolation of 18b1Asimilar custom isfound inthe azea of cazgo NOSraus Numerous carriers file tariffs containing cazgo NOSnot otherwise specified rates usually fixed at rather high levels These rates aze some imes applied toactual shipments but very ofren they merely serve asameans for the camers tonegotiate alower rate with shippers which rate isIhen filed effective immedi ately Cf nvestrgation of Ocean Rate Structure 12FMC34454663641968 Dispositiart oJContainer Marine Lines 11FMC476 484 1968 46CFR 536 5jOther ezamples abound For instance there isthe open rate custom among conferences inwhich tomeet outside competiaon or for some other reason the conferences vote toopen rates ietoallow each member camer tonegotiate and file itsown rates onthe commodity concemed lheconferences tariffs aze not held inviolation of secdon 18b1because they donot specify intheir conferences tariff page any particulaz conference rate Indeed sometimes the Commission itself has ordered conferences toopen rates See mposition oj Surcharge bythe Far East Conjerence 9FMC129 1965 Of course ifany member wishes tocazry the commodiry itmust file the specific rate onwhich the pazties have agreed See 46CFR 536 5n536 5cAvaziation of this pracuce involves discretion granted tomembers of conferences facing outside competi tion at particulaz poRS who aze pennitted todepart from the regulaz conference rate and file lower rates after negotiation with shippers See Rejection oJTariff Fi ings of Sea Land Service nc13FMC200 202 1970 Insome instances discussed at greater length below camers tariffs may not even specify chazges tobeapplied inthe event of extraordinary extemal events which prevent the cazriers from cacrying out their obligations and necessitate extra services See Overseas Freight and Termina Corp All Cargo Line Extra Charges Due toDe ayrnUnloading Caused byLongshoremen Strike 8FMC435 1965 affirmed sub rtom International Packers Lrd vFMC356 F2d808 DCCir 1966 Leave Co vNe enic Lines Ltd 13FMC761969 Finally ifithas not already been established that prior negouation byshippers and camers isperfectly lawful even ifthe cartiers tariff dces not contain the raeultimately agreed upon at the dme of negotiation one can consider the innumerable special docket cases arising under section 18b3See 46CFR 502 92Inthese cues shippers and carriers usually agree upon arate for aspecific shipmrnt but the carrier inadveRently fails tofile the conforming rate inthe tariff Prior tothe amendment of section 18b3in1968 norelief could begranted inshipments moving inforeign commerce because of the requirement of 21FMC
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strict adherence to filed tariff rates See discussion in United States v Columbia

SS Company cited above 17FMC at pp 19 20 Section 18b3however
was amended by Public Law 90298 to relax the inequitable situation The
legislative history of the amendment shows no intention of upsetting the custom
of permitting shippers and carriers to negotiate rates when whatever rates
published in the carriers tariffs at the time of negotiation are deemed
unacceptable to the shipper On the contrary the legislative history
acknowledged the practice of prior negotiations and gave the Commission
authority to effectuate the results of such negotiations by permitting corrected
tariff filings to be applied retroactively See House Report No 920 90th Cong
1st Sess November 14 1967 pp 3 4 Senate Report No 1078 90th Cong 2d
Sess April 5 1968

Accordingly I find that the provisions which formerly appeared in the tariffs
of respondents ECLL and NAWFA stating that for pieces or packages over 50
tons ECLL or over 100000 kilos NAWFA the rates were to be agreed
merely constituted offers to negotiate an acceptable rate and absent a showing on
this record that carriers failed to file whatever rates were negotiated such
provisions did not violate section 18b1 of the Act

Illegal Preference Prejudice or Discrimination
Sections 16 First 17 First Paragraph

As amended by the CommissionsOrder of Clarification the Commission
wishes to determine whether respondent Hapag violated section 16 First of the
Act or section 17 first paragraph during the period August 4 1974 through
July 9 1975 by charging disparate heavylift charges between England and
US North Atlantic ports and England and US Great Lakes ports The
Commission also wishes to determine whether respondent ECLL or any member
of NAWFA has also violated these laws during the period August 4 1971
through August 4 1976 by offering or accepting different heavy lift charges for
similar services from different shippers either under the to be agreed provision
discussed above or the liberty to apply a 10 discount tariff provision which
was in effect during that period of time Section 16 First of the Act prohibits a
common carrier by water from making or giving any undue or unreasonable
preference or advantage to any particular person locality or description of traffic
in any respect whatsoever or to subject any particular person etc to any undue
or unreasonable prejudice or disadvantage in any respect whatsoever Section
17 first paragraph forbids common carriers by water from demanding charg
ing or collecting any rate fare or charge which is unjustly discriminatory
between shippers or ports

Hearing Counsel take the position that no findings of violation of either
section of law can be made on this record They argue that the prejudice or
discrimination must be shown to be undue or unjust that the discrimination must
further be shown to have caused injury to the disadvantaged and that there must
be a competitive relationship between the advantaged and disadvantaged Cited
for these propositions are Port of New York Authority v Ab Svenska 4 FMB
202 205 1953 Philadelphia Ocean Traffic Bureau v ExportSS Corporation
1 USSBB 538 541 1936 Port of Houston Authority v Lykes Brothers

Steamship Company 19 FMC 192 1976 and Nickey Brothers Inc v
21 FMC



HEAVY LIFT PRACTICES AND CHARGES ES1Assocrated Steam rhip Line rManila Conference 5FMB467 476 477 1958 They argue furthermore that asection 16violation requires two or more competing shippers or localities receiving different treatment not justified bydifferences incompetitive or transportation services citingNorth Atlantic Medi terranean Frerght Conference Rares onHousehold Goods 11FMC202 209 1967 reversed onother grounds sub nom American Export sbrandtsen Lines ncvFMC409 F2d1258 2Cir 1969 and Valley Evaporation Co vGrace Lines nc14FMC16211970 For asection 17violation they argue there must betwo shippers of like traffic over the same line between the same points under the same circumstances and conditions but who are paying different rates citing the Household Coods case cited above at p213 Hearing Counsel acknowledge that during the period August 41974 through July 91975 Hapag quoted heavy lift rates toGreat Lakes poRs initECLL tariff which were considerably higher than such rates quoted toNorth Atlantic ports initsNAWFA tariff However Hearing Counsel point toevidence of record showing that the commodities actually carried toGreat Lakes ports via Hapag were not similar tocommodities carried byHapag toNorth Atlantic ports and alack of competitive relationship necessary for afinding of violation of section 16First Furthermore argue Hearing Counsel the heavy lift commodities actually carried were not similar the actual shipments varied insize and weight and were carried ondifferent types of ships container vsbreakbulk using different heavy lift equipment and the shipments originated inand terminated at different places Therefore Hearing Counsel contend that the record will not support afinding that Hapag violated either sections 16First or 17first paragraph As topossible violations of sections 16First or 17first paragraph byrespondents ECLL or members of NAWFA during the five year period cited above under either the tobeagreed or liberty toapply a10lodiscount provision Hearing Counsel submit that the record shows nofacts which would support findings of such violations They contend and Isofind that the record shows that only three shipments occurred under the tobeagreed tariff provisions of any respondent Respondent Hapag asECLL carried two of them a129 920 pound transformer from Middlesbrough England toDetroit inAugust 1971 and a184 016 pound bookbinding machine from Middlesbrough England toCleveland inJune 1972 Respondent Atlantic Container Line amember of NAWFA carried the other shipment a17A ton turbine rotor inFebruary t975 from Liverpool England toNew York These shipments are dissimilar astocommodities and ports Under the liberty toapply a0l0discount provision Hearing Counsel cite evidence that only respondent Hapag has carried more than one applicable shipment having carried 0shipments pursuant tothe subject provision inwhich only one actually obtained the discount sThe shipment afforded the discount consisted of five cases of water filtering equipment weighing 105tons per case shipped from Grangemouth Aclualiy acnaed above Hapag cartied hese 10shipmenl asECLL and Russ cenied one such shipm nl under the ECLL lariff amtal of IIshipments No discount was gramed roihe Ru vsshipmem hercfore only one shipment out of IIwas granmd hediscount under Ne ECLL lari acwrding loNe evidenct pres nled



652 FEdERAL MARITIME COMhIISSION ScoUaad toChicago inJuly of 1974 The otk er nine shipments conaiated of varioua types fmachinery other thart water filtering inachinery eight of which were shipptd from Middlesbrough England toMidwest desdnations nana shipped later than November 1973 The ninth shipment consisted of three caavas covered Cincinnati Press Brakes of 153tons each carried from Grangemoufh toToledo Ohio inNovember 1973 Hearing Counsel again argue that competing shippers were not involved asnquired for afinding of violation of secdon 16First and ttat the shipmenta wero not the same ucover the same litre between the sama points under the same eircumstancea and condi tions asrequired for afleding of unjuat diacrimination under section 17firat pazagragh As toEhtwo shipments moving out of Grangemouth five cases of water filtoring equipment 105tons per case three canvas covered Cincinnad Press Brakes oF153toes each Hearing Counael point todi ferent hendliag characteristics inheront inst ipments of five boxed articles of equipment compared tothreo large unboxed presses Again nof surprisingly respondents agree with Hearing Counsel sargumenta and emphaeize that the facts of record show that the applicable heavy lift proviaions were not applied inamanner having unlawfully prejudicial or discriminatory results iApplicable Principles of Law Inarguing that noviolations of actions 16Pirat or 17first paragraph can befound onthis record Hearing Couasel emphasize thaE case Iawestablishes that some deCee of comparability or cQmpedGon mu tbeshown among other thiags fators which aronot shown onthis reord Uader sections 16Eirst or 17firat pacag aph ithas long baea held diat piejudice isnot ulaiful anless facts show itto6eundue or unroesonable nor diacrimination anlawful unless shown tobeut4juat See egPort of Houston Author tyvLykes Bras 19FMC192 199 197b and the many cases cited therein APSt Philip ncvAtlantic Laad uEprovement o13FIvL C166 174 1969 Agreements 1Kos T2118nnd T2108 A12FMC110 122 1464 The Commission has further emphasized tltat the atistenea of uqjustdiscrimination nprejudi emust bedcmoA tatnd bysubstantial pru Port of Houston Authority vLpk sjBros cited abQVe at p1g4citing Philadelphia Qc@an Trs icBureau vExpnrt SSCorporalion IUS5BB338 541 193b andLake ClturlesKarborand TerminaLpistrict vPotof Beaumont ayigation istrict 12MC144248 1969 Fucthermora toastablish aceae 9f violation qf these laws the GQm mission haa said that here must bnadfinite sho ving of specific effect onthaflow of traffic inyniv dar dan nxisting and offective competitive relatiQq betwcen the projudiced and pnfemd shipgers aaliues or commodities Port of liouato luthQri ryvLpke Br9s aitad above at pZ00 citingPhiladelphia Ocean TrYc Bureau vExport SSCot aration cited a6ove at p541 The Commission has conaistently reiterated these principles InNickey Brothers ncvManila Conference SFMB467 476 477 1958 the Commission stated jInorder toeuefatn tlecharQe oEunJust diee iminatton under these provis ons of the 9hipping Aet compleinant muet prova 1thet the proferted pat caryo or ahipper ieactually competitive with the



HEAVY LIFT PRACTICES AND CHARGES GS3 comptainant 2that the discrimina6on complained of isthe proximate cause of injury tocomplaie ant and 3that such discriminadon isuadue unreasonable or unjust Citations omitted Also inthis regard the Commission stated inSurcharge onCargo toManila 8FMC395 400 1965 1hero can benoundue or unreasonable preferona or advantage toone and noundue or unreasonable projudice toanother person locality or descripdon of traftic absent areal compeddve relationship bwxn the one advantaged and the one disadvantaged Citations omitted Inorder todemonstrate unjust discriminatiod and undue prejudice the evidence must disclose anexisting and effective competidve nlation between the pnjudiced and prefeRed shipper localiaes or commodi des Citadon omiUed Prejudice toone shipper tobeunjust must ordinarily besuch that itconstitutes asource of positive advantage Wanother Citaaon omitted The competitive reladonship isneassary not only Wshow the exteot towitich the complaining shipper was damaged bythe alleged proference prejudice or discriroinapon itsestablishment isalso necessary toprove the violation itself Citadon omitted InNorth Atlantic Mediterranean Freight Conference Rates onHousehold Goods cited above the Commission discussed these principles at great length and for the first time disdnguished between undue preference prejudice etc arising under section 16First and unjust discrimination under section 17first paragraph TheCommission found these provisions of the Shipping Act tobederived from conesponding secdons of the Interstate Commerce Act ICA section 31and section 2respectively Significantly the requirement that one show acompetidve rela6onship toprove acase of unjust discrimina6on under section 17was eGminated The Commission summed upthe distinctions between sections 17and 16asfollows Tornnstitute unjust diac ation aection 17there must betwo sltippecs of like traffic over the same line betwxn the same points under tlie same circumstances and conditions but who arc paying different rates Inauc6 acase itisimmaurial that the shippers aro nMincompetitlon with each other Where the service isdiffereot egdifferont commodides or the transportation isbetween ditierwt localitiea itisacase of uodue or uorcasonable preferonce or prejudice sectlon 16First unless t6e many relevant conaidera6ons ronder We diffbront rates reasonable Oedinarily the sluppers involved must becompetitors 11FMCat p213 Elsewhere the Commission further explained these principles lhus acarrier unjusdy discriminates among shippers ifitchazges different rates although providing alike and contemporaneous service inthe transportation of alike kind of traffic under substandally similar circumstances and conditions IlFMCat p211 However inthe case of undue or unreasonable preference or prejudice ieasecdon 16First violation section 31of the ICA one needs toshow two or more competing shippers or localities receiving different treatment which isnot jusdfied bydifferences incompetitive or transportation condi tions 11FMCat p209 Theallegedly prefeaed shipper must ordinarily As di euued belw tltis 6olding roWdini tleoetd Wehoa acompetltive rcluiooehip incnea involviog unjuat diacrivtination uoder eeaan 17habeen modi udwuwalmi ute 1hu puliculu rcquiremeot See Nonh Arlanric Medirenauan Ca irencr Rmes onHaushdd Goads IIPMC202 1967 rcvaaad onolher grounde bnom American Fpart a6ra drmLirus vFMC09F2d1258 2Cir 1969 Incanain livtitadcircumaWken dwdiacuasM belaw thia requircmed hasban rcluedeven incaeainrdving undue prajudia uad xealion 16Fin Inroveniog tliiadeci ioa ofthe Cammh bntlwCwKaf Appealedid nadiadub the UwrwBA diuueeioo of Uepiociplp Mlaa dcyyt dyy 1heCommi aipp TppCput rovmedbecawe itbeliavedthu the fcnof Ne needid natambluhthumpondentcartim verc apomibk faIhe dLCrimiwfary Yaiovdved The Caut fouod 6W1 wilA the sltipper e1leOog diseriminedon fanaxeking more hroMk tralmmt inadili fuhiao SAme ican 8xpat bbuMUen Li slno vFMC909 P1A1238 2Cu 1969 Fwameo dais wu rtquiring eelawing of similu commoditia under satian 1720FMC496 1977 NouseMld Goads Faxnr4n Arsoc vAmerlran Eport Lilua nr
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be in competition with the allegedly prejudiced shipper 11 FMC at p 210
This is because sections 16 First and 31 are designed to prevent unlawful
favoritism among competitors in the same marketplace 11 FMC at

p 210 A mere showing of lower rates between competing shippers does not
make out a case of undue prejudice 11 FMC at p 210 Many factors may
justify a difference in rates such as cost of the respective services values of such
services or other transportation conditions fair interest of the carrier relative
quantities of the traffic moved situations and circumstances of the respective
customers relative distances competition from another carrier at the allegedly
preferred point of destination or origin etc 11 FMC at p 210

With this legal background in mind it is understandable why Hearing Counsel
do not contend that findings of violations of sections 16 First or 17 can be made
The first of the issues arising under those laws concerns whether respondent
Hapag violated those laws by maintaining disparate rates during the period
August 4 1974 and July 9 1975 During that period of time Hapagsheavylift
charges were considerably higher in movements from English ports to Great
Lakes ports under its ECLL tariff than from English ports to North Atlantic ports
under its NAWFA tariff These charges have since been reduced by ECLL
The mere fact that rates were lower to Great Lakes ports than to North Atlantic
ports however does not establish a case of undue or unreasonable prejudice
preference or advantage as discussed above North Atlantic Mediterranean
Freight Conference 11 FMC at p 210 As Hearing Counsel point out the
heavy lift shipments involved dissimilar commodities and no showing of com
petitive relationship Originating and destination ports differ and there is no
showing that Great Lakes ports were competing with North Atlantic ports for the
particular oversized commodities which moved under heavylift provisions of
the tariffs or that the shippers were competitors There is no substantial proof
nor definite showing of competition and effects on movement which accord
ing to the case law discussed above is required This is not surprising consider
ing the relatively unusual nature of heavy lift items shown by the evidence eg
a 129920pound transformer a 184016pound bookbinding machine water
filtering equipment weighing 105 tons per case Cincinnati Press Brakes a
174ton turbine rotor etc Hearing Counsel submit no evidence nor do they
contend that there was favoritism among competitors in the same marketplace
something which a law like Section 16 First is intended to prevent as the
Commission has stated Not having profferred any such evidence there is no
need to examine whether there are factors which might have explained the large
disparity in Hapags heavy lift charges which existed during the time period
framed in the CommissionsOrder among which could have been different
conditions prevailing as between Great Lakes and North Atlantic ports with
respect to handling of heavylift shipments

For similar reasons Hearing Counsel do not contend that Hapag has unjustly
discriminated between shippers or ports in violation of section 17 first para

According to the tariffs shown in the record effective March 29 1974 ECLLs1 e Hapag and Russ heavylift charges ranged
lrom 1500 W for packages between 5 and 10 tons to 10300 for packages between 45 and 50 tons However at least by September
15 1976 the comparable charges were only 1200 W and 51 75 W respectively To cite one example of the reduction for packages
between 35 and 40 tons the charge had been L8100 W but has been reduced to 44 25 W See ECLL Tanff No 2 FM0 17
Ongmal page 31 and ECLL Ernst Russ Tenit No I FM C 3 1st Rev Page 31

21 FMC



HEAVY LIFf PRACTICES AND CHARGES GSS graph There has been noshowing of two shippers moving like traffic over the same line between the same points under the same circumstances and conditions On the contrary the shippers commodities and ports were different Inthis particulaz issue of course the destination ports are not the same Great Lakes vis avis NoRh Adantic ports and even ifthat fact alone were not enough toremove section 17from consideration there isnoevidence that conditions at Great Lakes and North Atlantic ports aze the same or substantially similar On the contrary the evidence suggests that poRS vary with respect toequipment and conditions asregazds the handling of heavy lift shipments The present case istherefore quite unlike asituation inwhich acarrier imposes ahigher charge at one port than at another without just cause the ports and shippers aze competitive and the commodities aze similaz Insuch cases the Commission has not hesitated infinding unjust discrimination between ports and undue prejudice between exporters of the United States and their foreign competitors SeeSurchargeonCargotoMani a8FMC395 401 402 1965 mposition of Surcharge bythe Far East Conference 9FMC129 130 132 1965 Although inthose cases the Commission seems tohave confused some of the distinctions between discrimination and prejudice which itlater unravelled intheNorth Atlantic Mediterranean Conference case cited above the Commis sion made clear findings of competitive relationships identity of commodities newsprint and similaz transportation conditions between the ports inthese cases all of which factors aze lacking onthis record Accordingly Ifind noevidence tosustain afinding that respondent Hapag violated sections 16First or 17first paragraph when itmaintained higher heavy lift charges from English ports toGreat Lakes ports than toNorth AUantic ports during the period Aug st 41974 through July 91975 13The second of the two issues framed bythe Commission under sections 16First and 17first pazagraph concerns whether ali respondents ECLL and itsmembers and NAWFA and itsmembers violated those provisions of lawduring the period August 41971 through August 41976 inthe use of two heavy lift tariff provisions ierates onlifts over 50tons etc tobeagreed and the car rier shaving liberty toapply a10discount tothree or more lifts of 10tons or 10000 kilos More specifically the Commission questions whether these respondents have offered or accepted different heavy lift chazges for similar services from different shippers As inthe case of the issue pertaining toHapag sdispazate heavy lift charges the evidence presented byHearing Coun sel again shows lack of competitive relationships similarity of commodities or transportation condidons making itimpossible tosustain afinding of undue or unreasonable prejudice under section 16First or unjust discrimination under section 17first paragraph The issue wch asthe one diacussed conaming nle disparities hes usually been litigated under section IBb5af the Act oddefmirowhetlierahighernteshouldbedisapprovedbecauxitis sounreasonablyhigh astobedeuimentaltoNecommerceof ihe Unircd SIa1a 46USC817 bSSte eRvee igafion ojOrean Rates Svurmrcs 12FMC34Q968 ron and Steel Rates Fxport Impon 9FMCI80 1963 OwboundRausAJ aring Esport Hight Pressure Boilers 9EMC44ii966 Insuch cases itcauld belaund Ihat ahigh rete unjusufied bycosts which impeded movement of traffic should bedisapproved Ev ninsuch ceaes howeva Ne canpviwn witli lower retes rePorted wratu onsimilar commodiues intrades having similar vansponation coeditions Inany eent the Commission mede clar Nat sec ion IBbSisnainvolved inthis case and indad since the higher charges inquestion have bten reduced section IBb1f3 which applies toratts currently onfile and atsprospectively could not beinvokW agaiw hox canaled chnrges Cj Commadiry Crrdit Corporarion vAmeriran Export Lines ncISFMC171 191 1972 Prderal Mari ime Commission vCamRhrr 369 F2d709 717 f2Cic 1966



656 FEDERAL MARII7ME COMMISSION During the enpre five yeaz period specified bythe Commission the evidence shows only three shipments inwhich the tobeagreed provision was applied Respondent ACL caaied a174 ron turbine rotor inFebruary 1975 from Liverpool England toNew York and respondent Hapag cazried one shipment consisung of a129 920 pound transfovner from Middlesbrough England toDetroit inAugust 1971 and another shipment consisting of a184 016 pound bookbinding machine from Middlesbrough toCleveland inJune 1972 1hese aze of course three quite different types of commodities involving different ports There isnoshowing that condiuons at these ports were similaz much less that there was competition among the shippers or the poRS concemed for these types of articles Without ashowing of competitive relauonships among ship pers commodiues or ports favoridsm inthe mazketplace preference toone shipper or port and disadvantage toanother etc Icannot find aviolauon of section 16First Similazly there isnoevidence regarding these tluee shipments showing like traffic moving over the same line between the same points under the same circumstances and conditions Indeed considering the significant differ ences inrypes of commodities shipped and the special handling necessary for each shipment the evidence would suggest rather different services provided Accordiagly nofinding of violation of secuon 17Cust pazagraph can bemade onthis record As tothe tariff provision regarding the catrier sliberty toapply a10discount the evidence presented byHearing Counsel shows that ECLL carried 11shipments subjeM tottat provision 10onaHapag vessel and one onaRuss vessel The discount was granted ononly one of the 11shipmenu asHearing Counsel noted eazlier byHapag onashipment of five cases of waur filtering machinery camed onJuly 71974 from Grangemouth Scodand oChicago There isnoevidence presented that any shipments subject tothis partiwlaz taziff provision wcre canied byany NAWFp member during the applicable period of time Reparticular shipmcnt oaahich the discount was granted beazs noresem blance torhe oha10shipments tither intype of commodity packaging or handling characterisdcs The shippers and consignees are different and there isnoshowing that they are compctitive Ports of origin and destination vary aswell Ihe discounted shipment consisted of five cases of water filtering machin ery weighing 105tons per case The shipper was acompany called Crane Ltd and the consignee acompany called Crane Co Cochrane Div located inKing of Prussia Pennsylvania The other shipments consisted of vazious types of machinery such ascrate machinery cradle machinery PPPiece Machinery Skid Machinery offset press Cincinnati Press Brake and Rotor Milling Machine and Form Cl tter Shazpening Machine See Appen diz CtoStipuladon last two pages The shippers and consignus of the other 10shipments are all different from those involved inthe shipment receiving the discount and inonly one instance involving ashipment byRuss of 5cases of aRotor Milling Machine and Fomi Ctter Shazpening Machine carried onJuly 171976 were t6e ports of origin and destination repeaud Grangemouth Scodand toChicago Furthermore different equipment was generally employed onthe llshipments egaLima 200 ton Crawler Crane onseven 21FMC



HEAVY LIFC PRACf1CES AND CHARGES 6S7 shipments aLucas Crane onanother ashore crane ontwo ohers etc Sometimes the shipments were incases or crates sometimes covered bycanvas and the weights all varied substantially Itistherefore impossible onthe basis of this evidence tofind that competing shippers or ports aze involved or that there was favoritism practiced inthe mazketplace because of the one discounted shipment or that the services provided toeach shipper or traffic handled were substantially similaz Absent all of these factors asapplicable case lawshows Icannot find aviolation of either section 16First or 17first paragraph inconnection with respondent ECLL sapplication of the discount provision for merly published initstariff 14The Reasonable Practices Issue Section 17Second Paragraph Under this issue the Commission wishes todetermine whether respondent ECLL has engaged inunreasonable practices with respect tothe receiving handling storing or delivering of property inviolation of section 17second pazagraph during the period August 41974 through July 91975 Initsoriginal Order the Commission explained that the subject heavy lift chazges may have been sohigh astohave been unreasonable within the meaning of section 17but this might besotothe extent aheavy lift chazge isachazge for receiving handling storing or delivery of property Order p2The Order of Clarification made nochange inthis issue The Commission therefore acknowledges that application of this section of lawdepends upon whether the subject heavy lift charges can beconstrued tobethe type of regulation or practice contemplated bythe second paragraph of section 17which states Every such cacrier and every other person subject tothis act shall establish observe and enforce just and reasonable rogulations and practices relating toor connected with the receiving handling storing or delivering of property 46USC816 As Hearing Counsel conectly state therefore itisnecessary todetermine at the tlveshold whether the ECLL heavy lift chazge inissue can beconswed tofall within the purview of this particular provision of section 17Hearing Counsel contend that the Commission had established that the type of practice covered bythis particular lawdces not relate totackle totackle ocean freight service ieline haul transportation but instead refers tosocalled terminal services Terminal services aze such activities ascarloading and unload ing handling of cargo from place of rest toship stackle and the reverse and free 1amawere of hefact thet inaome cues erising under section 16First the Cammission has rclaxed herequircment hat acompaitive rcluionship beshown hiwan shippm 7heSupreme Coun hed nored some of theu cases inVolkswagenwerk vFederal MaritimrCommission 390 US261 279 480 1968 TTe Coun was quick topoim out however hat ihe cesu werc dwu naiovolvingfrcightretesnndtheperticuluiuAaonomicslhetrcsullfromavesul sfinitecer8ocapacity 390U Satp 280 The casea aclually corcemed mninel type xrvica such esstonge trcc Ume end elso fieight forwardas fces ieservias applied sarost Uebpvdrogatdlusof type of cugo Seeteew cited bytht Coun endVialaiions ofSecs 1416ad17ShippingAC6 916 ISFMC929b1972 acne involving aPoel surcherge inwhich the Commission nded thetthe type ofchuge invalved isnot gea Wtotithr Inmpatefion factas of Ihe diflering cherac eris ics of commaditia sina itisimpoud egaMless ot Ihe crommodiry wthe leoglh of hevoyaBe dat p98Stt alro Commodity Crtdi CorO vLYker Broa SSCo 18FMC50541974 and CommadiN CndirCarp vAmeriran Expon s6randtsen ISFMC171 190 1972 inwhich heprcsiding judge observedthat the noocompe iuve rclaionship caxn did nacorcem frcight ntea fatrensponation byaea This backgound expleins why Vaflry Evapora ngCo vGrarr Linr nr 14PMC161970 endGennalMi lancSmte oJHowaii 14RMC11973 wherc nocampetitive rclationship was found necessery under sec6on 16Pirst ere ineppoaice As Ne Commission slated inCommodiry Credit Ca pvLykes Brw SSCa ncciled above Val ryEvaparatin8 byeulogyGeneral Mills did not invoive characleris ics iNw reminperticulu commoditiea Heavy IiRcugaea otoune ueunevoidably conamed wi hpeculiar handliog cherederistics avpsel sfinite cargo capuiry end trareportetion fxtors





HEAVY LIFf PRACCICES AND CHARGES ES9Claims cited above section 17second paragraph not applicable tocarrier imposed rule limiting time tofile daims for rate adjustments DLPiaua Co vWest Coast Line Inc 3FMB608 616 1951 not applicable tocarrier srefusing exclusive use of vessel because of shipper sfailure totender required minima andBeaumont Port Commission vSeatrain Lines lnc 3FMB556 561 562 1951 inapplicable tocarrier sequalization and absorption rates and practices Respondents argue that the common factor toall of these cases isthat practices pertaining tothe transportation portion of acarrier sservice have not been held tobewithin the ambit of section 17second paragraph Finally respondents cite Joint Committee ofForeign FreightForwarder sAssociation vPacific Westbound Conference 4FMB166 170 171 1953 inwhich the Commission squarely faced the issue whether the conference sheavy lift chazges were transportation charges asopposed tocharges assessed byocean carriers toreimburse themselves for actual and indirect expenses incident tothe handling of such shipments 4FMBat p170 The Commission held that such chazges were part of the total from the general category of freight charges where both parts must necessarily bepaid for the transportation of the items of cazgo inquestion and that the special chazges named aze part of the total freight charges 4FMBat p171 Consequently respondents citing the same evidence asdid Hearing Counsel regarding the fact that the subject heavy lift charges related totransportation services and not terminal services submit that section 17second paragraph isnot applicable Inview of the ample case lawcited tome aswell aspertinent facts describing the characteristics of the subject heavy lift charges and for other reasons Ifind that section 17second paragraph whatever itsapplication may betospecial charges inother trades among other carriers isnot applicable toECLL sheavy lift charges As Hearing Counsel have noted at least asearly as1939 the Commission held that section 17second paragraph applied toservices performed at the terminal asdistinguished from the carrying or transporting bythe vessel Los Angeles By Product Co vBarber SSCo Lines nccited above 2USMCat p114 Inthat case complainants had alleged that the charging of aseparate handling charge beyond ship stackle was anunreasonable practice inviolation of section 17second paragraph The Commission held otherwise and insodoing recognized that ahandling service beyond ship stackle was tobedistinguished from transportation services which were performed bythe carrier from ship stackle toship stackle The distinction was preserved even though itwas recognized that consignees could not take possession of their goods at ship stackle and some additional handling service toaplace of rest onthe wharf or onthe dock was necessary 2USMCat p113 1eThe holding of the Los Angeles By Products case has been confirmed bythe Commission inmore recent cases InTime Limit onthe Filing of Overcharge Altlaugh ndfinding hat rcspondem cartiers had violetcd ucuon 17ucond paregraph heCommission did suggest Nat the mtal tharges ieocean line haul retes plus hendling charges could heve beninvesligaled under uction ISof the Act asbeing sounreasonably high eatobedeUimentel toNe commertt of the United States since rcspondents were organiud wMer contercnces agreemenu However this maner was nainissue end norclev nt evidence was consequently oHered 12USMCat p114 Similady inihe ins ant case sec ion ISisnainvoived allhough rcspondent ECLL operated asajoint srvice pruumably wi hsection 5approval



GGO FEDERAL MARIT ME COMMISSION Caims cited above the Commission cited Los Angeles By Products and stated that the applicauon of section 17second paragraph has thus been confined toforwarding and terminal operadons 10FMCat p7The Commission found that lawinagplicable tocarriers pracdces inprocessing claims for the adjustment of freight charges ieovercharge claims Inacase which could hardly bemore specific for our purposes the status of heavy lift chazges was determined bythe Commission tobepart of total freight charges rather than charges for recovery of expenses iacident tothe handling of shipments Joint Committee of Foreign Freight Forwarder sAssociation vPacific Westbound Conference cited above 4FMBat pp170 171 InBill of Lading ncorporation of FreightCharges cited above moreover the Commiasion again carefully spelled out itsholding that secdon 17second pazagraph isconfined totemriaal type services tothe exclusion of transportation and rates fare and charges inconnection therewith 3USMCat p113 The other cases cited byrespondents and referred tobriefly above futther confirm this holding Of special significance perhaps isthe case of Beaumont Port Commission vSeatrain Lines Inc cited byrespondents Inthat case the Commission held secdon 17second paragraph inappli able toacarrier sequalizadon rates although such rates included chazges for the services at the receiving and at the deliverin end of the voyage 3FMBat p561 What isentightening isthe Commission srationale for this holding The Commission held that ifitchose toapply secdon 17second paragraph this action would betantamount todetenninadon of reasoaable rates inforeign commerce anauthority which existed only with respecc tocenain domestic offshore carriers Inthis regard the Commission sfated The ratet uuder the circular wbeaueinclude cheryea for aervices et tha receiving and et the delivering end of the voyege uiatrue anually of treiyhf retee oPwater cazrters Ifwe were tosay thu auch iocidental ekma tiathe rues Qave usfull juriediction Wenforce reaeonable reta for certiero infaai mmcumnwr aWO BIfOY dbDfI16 QQ8 4Upg GIQdI P0I0R OE4Y8111hQFlUy DVOF 8UCY1 caerlet aie ysecliQas 16an17of the Adfmm ouejutledicflon ovcettain offshore cacriere iaiatantate comperce where undec astion 180th4Act aasmended we ars authorized toanforce rasonable ntae 3FMBat ppShc 16Of couc aubaegaent t4ehe Bepumvnt Fort Gommession case wMich was decidadin 1951 Con ress amnded tha Shipping Ant 1416 byenacdng sectipn 18bn161which dpos gkve the atmisainn soeno authority over reason ablenesa of rates iaforoign eommocee HQwaver asthe ingislative history tothe atnendment indicetas Congtes had nointention tothrust tha Commission into dom atiatype rate cases Thua the poneor of the amendmoot which bec me section 18Senator Kefauvert atateds Itisaathe toteation of thiremertdmp tminedtuta aratamaltlea scheme achaethet of thelntsratete Commerce Commiesion or that of aome of the other roguletocy aQenciq Llex tothe Legislati eHietory of tlw3tapmehip CoefQrensdDua flate Law 87th CoaQ 2dSese Document No IUO p424 Inresponse toaquestion bySenator Eagle astowhethet the amendment was desi ned wauthorize the Commiesien Wgointo aratesettlag procedure or aFats eking pms dure Senat rKafauvEr etaced Itisnathe intention of the amendment waatho izb the fammisaion to1ry wflxapeci6c rates ldlex cited above P47b



HEAVY LIFI PRACTICES AND CHARGES 661 Therefore the Commission still dces not have full blown ratemaking author ityinforeign commerce similaz tothat which itpossesses indomestic offshore commerce Section 17second pazagraph authorizes the Commission once ithas found apractice tobeunjust and unreasonable todetecmine prescribe and order enforced ajust and reasonable regulation or practice Therefore the use of secaon 17second paragraph against caniers heavy lift rates and chazges which aze tacked onto base ocean rates and sometimes even included inalump sum negotiated total freight chazge asfor example the ACL shipment of the 174 ton rotor inwhich anegotiated rotal chazge of 36000 was filed Stipula tion Appendix Cwould mean that the Commission would bedetermining prescribing and ordering ajust and reasonable rate inforeign commerce Such authority may well becontrary tothat intended byCongress asseen fmm the legislative discussions of Senators Kefauver and Engle since itresembles domestic ratemaking authority asthe Commission noted inthe Beaumont Port Commission case cited above As torates inforeign commerce of course section 18b5only permits the Cortunission todisapprove rates which itfinds tobesounreasonably high or owastobedetrimental rothe commerce of the United States 1Of course ifthe facts inthis case established that heavy lift chazges were inreaGry applicable otemunal type secvices one could argue that section 17second pazagraph could beinvoked However the testimony of Mr Donald Wierda and of Captain Peter Richters both officers of USNaviga ion Com pany general agents of numerous carriers serving North Atlantic and Great Lakes ports having 30and 22years experience inthe shipping business respecdvely establishes the line haul non terminal nature of heavy lifr services and chazges According totheir tesamony heavy lift chazges donot extend beyond ship stackle oneither end of the voyage and are designed tocover extraordinary ezpenses incucred bythe vessel inloading and unloading and sewring the cazgo onthe vessel includiag the utilizadon of special cranes when necessary Packaging isthe responsibility of the shipper not the carrier See Depositions pp5131725272932333538404158596368These facts chazacterize all camers heavy lift operations during the subject period tothe ports mentioned Depositions p33Accordingly Ifind that the subject heavy lift chazges of respondent ECLL were not charges for the receiving handling storing or delivery of property within the meaning of secdon 17second pazagraph and therefore that respon dent ECLL sapplications of such chazges during the period August 41974 Hvough July 91975 could not have wnsfimted unreasonable practices innlTe limiutiau aeheCommiuiae auhwib mdemeine hwiuLw af nta ufaei8 canme ceuwmP mAeCwemi ws uem kio mbwi YmAmnCC cmwaa romroiNssC byMe Jdnl @ommit Commitln of thBAE Cmgrcu rAics ievneYrd di aimivuary fartiin tiaoAMl nndPf eRoblem 7Te Camminn abvve3 I7AeSNppio Aadm oowefa upoe 1be FsMY Muiume Commi ioo pwmfixrtuauble nwinfartige mde Itmyuede uutia noma uepw ai aimiwuoo wa umi aceMCmmmatim eumry aupprove vmwt uahiW aobwrmeambN Mrimee mcmmvn MAne oeertova odnYauoeaaci dpavm ihfct rtvuim EwNey fdl mukeAl Nmof uue Iuevul inindameauc ewpuuum DimMimenry 0amn FniBhrRwsi aMIuBdrvrs aJPaynvw AReparr cJMr Jdiv Eoroini Canwinee 89N Con 7dwAuun1966 P19Ianivrotipum inb Ibe rtuooWle dMe levd of EC11 buvy 4fl rlur avwe vammeE uIluve oaM urould Eepouibk bievake Miw ISaecum IbNn Mow eva Ibe pvOCWU ehv pmuwe Wve bry wse hse rtduud



662 FEDERAL MARITIIvIE COMhIISSION violation of section 17second paragraph onthe evidence presented inthis record 19Section 18BIThe Pravision Regarding Liberty ToApply A10Percent Discount Inow turn tothe only matter inwhich the parties are at issue that regazding the iawfulness of provisions which formerly appeazed inthe tariffs of respondents ECLL and NAWFA which had provided that ifashipper tendered three or more lifts of over 10tons and later of over 10000 kilos NAWFA from one port of loading toone port odischarge the lines have liberty toapply areduction of 10off the freight The Commission sOrder stated that these provisions have appeared at least since August 41974 Actually they have appeazed prior tothat time according tothe evide sce admittad at least since Apri14 1973 for ECLL and since August 41971 for NAWFA Of course asalready mentioned this liberty provision was canceled byNAWFA effective Apri16 1976 that isprior tothe commencement of this investigation Russ presently the only member of ECLL canceled che provision effective September 151475 The record furthermore shows noevidence that any member of NAWFA carried any shipments under ffie liberty provision during the time period framed inthe Commission sOrder under this issue and even prior tothat time dating back toAuust 41971 the first time inwhich she record shows the provision tobepublished byNAWFA At present therefore the tariffs have removed the liberty provision NAWFA now seems tomake the discount mandatory stating the Lines toapply areduction of 10off the freight assuming of course that the proper tender of three or more lifts ismade As mentioned above inconnection with my discussion of the tobeagreed provision the Commission questions the tawfulness of these canceled provi sions onthe grounds that they mighc have been insufficiently definite not plain or precise and therefore might not have met the tariff filing standards of section 18biof the Aci The Commission amplified onthe purposes of section 18bithat istorequire anexact statement of all applicable tariff charges without the possibility of discretionary judgments bythe carrier and toprovide the public with advance notice of the rates certain tobechazged and which will becharged equally toall shippers for the same services Order p3Alrhough rwt conclusiwe one other tact suggestt Nat ucion 17ucond paragraph was intendetl tobelimited tottrntinal rether Ihan IiMhaul Vansportation urvi sThus seciion IBaof heAct has acomparable requircment iha cetriers indomestic commerct shall establish obsme and mforce just and reazonable regulations and practices mlating toor connccted with Ne rcceiving handling transporting stortng or defivenng of property 77rc use of rhe word transportin8 suggats aninttnded distinnion betwan line haul urvices and the other acivities Note however ihat Ne word transponing isorttitted from section i7ucoM paragropb Heanng Counsel has cited three casu inwhich Ne Commission has entended the concept of trnninal operotions toareas which otherwise might beconsidtted robepart of acarrier soansponation xrvic Howe er Iagrte wi hHearing Counsel Ihat becaust of the peculiar eircumstancu involved Ihese cases donot contraveM my findings iFat non ferminel activity isout5ide euope of section 17suoeM parzgwph InAPSr Philip Ina vAr aluie Land aId Improvemrnr Co 13PMC166 1969 rcspondent tttminaf operzar gantW exclusivc righu toprovide mgboat serv ces for cariers roone oyeratm depriving cartiers of frce choice The Commission tound Ihat wgboat servi edid not orUinarily consfitute amrminal urvia but hert ihe tetminel opttator had muryed Ux carrier srttdom of choice and maCe Ihe vryaccess toAeterminal facilities dependent upon use of the favored tugboat operator The wgboat serviCt aceaNingly became intimately relattd totemiinai services 13FMCet p172 Likewiu inTrurk andLighfer Loading ard UnloaQing Pra tins at New York Nar6or 9FMC505 p966 the Commission fouod Ihat aerminal operator had usmped the carrier sobligations of loading and unlosding which are normally not teminal furctions Set a1SO 13FMCat p112explai ing Ncasa InCalifornia Ste edore anGBallus Co vStxkron Porr Disfrict 7RMC75Q962 Iwo tetmi loperefas established astevedoring monopoly for the unloading of bulk grain Again the Commission found thet cartiers werc dprived of frcedom ofchoice of smvrAores 7flMCat p82No ofthe unusua circumstarues ofthe thttecases ispesent inthinsrantcase 21FMC



HEAVY LIFf PRACfiCES AND CHARGES 663 Heazing Counsel contend that the libeRy provision constituted avioladon of secuon 18b1They state that ifamotphous tariff provisions such asthe 9iberty pcovision here are permitted toremain intariffs the purpose of tariff filings expressed above the goals of uniformiry of chazges and rates preve tion of discriminadon and stability inrares cannot beachieved Hearing Counsel urge the Commission tomake afinding that tariff provisions allowing disccetion ary judgments bycarriers aze violaflve of the Shipping Act However Heazing Counsel point out that the tariff provisions inquestion have been canceled that the provision was used ononly one occasion during the five year period invesdgated and without proof that such use resulted inunjust discriminadon and that respondents state they have nointention of reinsdmdng the provision and are willing toenter into abinding agreement tothat effect Hearing Counse note furthertnore that there isnoevidence that respondents acted inbad faith or had evil motives inmaintaining the libecty provisions or derived any benefit from the violation of lawand that respondents have offered toprove that these provisions have appeazed inrespondents tariffs for at least half acentury Furthermore state Hearing Counsel other cazriers have published the same provisions which respondents have canceled SOHearing Counsel therefore strongiy urge that the Commission not pursue the matter of seeking civil penalties considering all of these factors and the lawsabhocrence of selective lawenforcement citingPacificFarEasttines vFMC409 F2d257 259 DCCu I969 Ineffect Hearing Counsel urge the Commission toaccept respondents offer of settiement find that the past publication did not meet the standazds required bysection 18biof the Act and discontinue the proceeding Respondents mount numerous azgaments tosupport their position that the subject liberty provision cannot befound asamatter of lawor asamixed matter of fact and lawtohave violated section 18b1They azgue that aviolation of section 18b1can befound only upon afinding of failure tofile atariff rate rule or regulation As they say there were noun6led or secret tariff provisions inthis case They take issue with the use of what they call non statutory criteria toprove unlawful conduct specifically the reliance upon the words exact and certain sufficiently definite plainly and precise or discretionary judgment todetecmine whether the requirements of sec ion 18bIare met Respondents contend that they have found noprevious Commission decision holding aviolaflon of section 18b1inreliance upon such words and find nothing inthe Commission spertinent regulations GO13suggesting that these words consUtute valid criteria Respondents contend also that there isnoevidence that shippers were confused bythe language of the subject provision and that they can prove that the provision was sufficienUy definite and plain tothe shipping Qublic Fucthermore respondents point out that they have filed the subject provisions with the Commission without adverse aWiW rnpeN mtlie mhra0 aumilv pmisiom ofkriny mnfotiaa nWfammved FevYlirt nipmeMS curwry YtvC Of 1YQt WflkIN1 1LoI1110ifY0G11Y ShOw O11K NLLI Sti11 CIM1pvCV f11YVt WIIA IIWNCo11RCY IHV11iCh Wd WMi 6ed Lbvry provubv ini4viRwnelY BJ4c SAipyin6 CampnY kdNh provision SaBillic Shippin Campey Wa16auM FttiyMTriHNO 13FMCNo IS7dRev Age 6eauveOclaberL 1476 fwno wmol nyaMUr iRRYcawiNni puioe WMre ben unWk bfind nYucbV sioni fullowiny penonil uuveY MunRs sovain evcY EiRertot adewmune me na21FMC



FEDERAL MARITIME COhA IISSION comment or rejecrion bythe Commission for many yeazs and should therefore not befound tobeaviolator of lawinthe past citing NLRB vGuy FAtkinson Co 195 F2d141 9Cir 1952 Inoher more serious cases of violations azising under section 15respondents noetha reliance onpast administrauve prac ice has been found tobeavalid defense toachazge of past violations ci ing Mediterranean Pool lnvestigarion 9FMC264 1966 and nvestigation of Overlartd OCP Rates and Absorptiarts 12FMC184 1969 Respondents assert finally that there aze iterally thousands of tariff filings ineffect which could bedeemed roflunk the per selitmus tests which aze described inthe Commission sOrder of Clarification and Hearing CounsePs Memorandum Respondents Joint Memorandum p21The Oer of Setrlement Inview of respondents renewed proposal todispose of this proceeding byentering into atype of consent order my lack of authority toaccept the proposal and the impoRant policy considerations which relate tothe matter of pleas for settlement byconsent order Ifeel obliged toadvise the Commission and request instructions before proceeding todecide the issue involved Both Hearing Counsel and respondents see noputpose inexpending further time and expense onlitigaflng this case Respondents have gone sofar astowaive their procedural rights and appear even willing toacquiesce inafinding of violauon of sec ion 18b1ifnecessary and enter inro abinding agreement not torepublish the subject taziff provision onthe condition that Aearing Counsel join intheir plea that nocivil fine or penalty should beimposed inthe event avio lation isfound and the Commission adopts the joint plea However ifthe Cortunission dces not accept this plea ieifpenalties aze tobesought espondenu request the opportunity of presenting full evidence and legal argument onthis pazticulaz issue As respondenu note memorandum p9the Commission has ordered that adeterminatlon astopast viola8ons of section 18b1bemade regardless of the fact that respondents have canceled the tariff provisions inissue and has furthetmore stated that each issue cannot besettled merely because of these tariff amendments Order of Clarification p3Noimally Iwould proceed tomake the determination However there are critical considerations which per suade me that Iought topursue analtemative course and seek Commission inswctions Legal and Policy Maners Concerning Senlements Itisaziomatic that the lawand Commission policy favor setflements See egConsolidated nternationa Corporationv ConcordiaLine 18F MC180 183 1975 Merck Sharp Dohme InternaJiona aDivision of Merck Company Inc vAtlantrc Lrnes 17FMC244 24I1973 Rule 9146CFR 502 91Furthennore ithas been recognized inadministrauve lawthat apazty has the right toseek settlement and thus avoid the expense of trial byentering into consent orders Inmany cases the agency may issue anorder even Ihough the parry has not admitted toviolations of lawand nofindings of violation are made Anagency may noberequired toaccept anoffer of settlement but at least should consider such anoffer and ifitwill result inanaction which was all that could bezi FMc



HEAVY LIFf PRACfICES AND CHARGES 665 compelled bythe agency had the proceeding gone forwazd totrial itisespecially desirable Inthe Final Report of the Attorney Genecal sCommittee onAdministrative Procedure Q941 which repoR was considered later byCongress informulating the Administrative Procedure Act APA the Committee commented favorably upon the practice of several agencies inaccepting setde ments and issuing consent orders sothat long and expensive trials could beavoided and the agency could obtain the result desired byconsen instead of litigation The Committee commented From the paintof view of both hcpublic and the priva4 intttes itseems highly desirable incases of this sort Wpemtit consent tothe enhy of anenforcedble otder withoul requiring admissions Report p42The Committee noted furthermore that the validity of consent orders and their enforceability had been emphatically upheld bythe Supreme CouR cipng Swift Co vUS276 US311 1927 Idp42The right of parties toseek settlement was codified inthe APA Section 5b1now USC554 c1states The agrncy shal give all in4rested parties opportunity for 1Ne submission and considera4on of offen of settlement or proposals of adjustment whm ume the naNm of tht proceeding and the public incerest pemit The Attorney Generat sManual onthe APA 1947 discusses this provision of Ihe lawasfollows Agencies must insomt way provide opportuniGes for info mal dispasiGon of contro ersies However ihe pacise manner inwhich schopportunities are tobeafforded 6as been delibuately Ieh byCongmss todevelopment 6yt6e agencies themselves Refettnce omit edAGManual p48The Manual proceeds todiscuss procedures bywhich the agency may consider oflers of settlement but states that these procedures should enable parties topresent their proposals for settlement toresponsible officers or employees of the agency Manual p49The use of consent decrees orders or stipulations tocease and desist isespecially encouraged asfollows InNe settlement ocases pursuant Wsation 3bagenciu Ruy asheretofote requirt pariics toener inmconsent decrees or orders or supulations tocease and desist asapart othe settlement As Reptesrntative Wal ttsWted The setdemen 6ymnsent provision iteztremety importan berause agencies ouglu not roengage informo proCeedings whnr the partiet are perfrctly wiUing toconsmt tojudgmentr or adjusf situations informafty Reference omittedJ Emphasis added Manual p49The Manual discusses instances when agencies may properly reject anoffer of settlement such aswhen aparty declazes that hedces not intend tocomply with anagency requirement or aninformal setUement will not insure future compli ance with lawManual p49However the quoted statement makes clear apolicy not toengage informal proceedings needlessly when pazties aze willing tomake adjustmenu desired bythe agency Moreover the Commission has adopted arule implementing the settlement policy embodied inthe APA virtually copying the language of secuon 5bSee Rule 9146CFR 502 91Inaddiuon the Commission srule states that parties have the right tosubmit offers of settlement without prejudice tothe rights of the puties See AMmm trtive hadura ANReport of tlie Commi sonthe ludiciuy No 733 7AA Can INSaes NwemDer 19iat vso21FMC



666 FEDERAL MARITIME COMMISSION

In view of the foregoing statements of law and policy and the Commissions
rule cited I feel obliged to call the Commissions attention to the fact that

respondents aze again offering a settlement and hat because of certain facts
which have now been established bu which he Commission did not know when
it issued its Order of ClarificaAOn the Commission ought to have me oppoaunity
of ronsidering the complete terms of respondents offer in he light of those facts
and of detecmining whether this proceeding should continue FuRhecmore the
entire matter of the Commissions issuance of consent orders to terminate
contcoversies is in my opinion one of policy Should he CAmmission decide
that it should embazk upon a policy of settling cases under certain circum
stances by means of consent orders withou seeking to make findings oE
violations of law a policy which the Attorney GeneraPs Committee favored this
might serve as a means to expedite and conclude Commission investigations
promptly 7he Commission has been especialy interestcd in streamlining its

procedures and has expressed concem over the length of time consumed in

hearings as seen in the numerous changes which che Commission has made to its
rules of practice over the past seyeral yeazs If ffie Commission wishes to follow
such a policy a decision on the particular issue involved which respondents
again offer to settle may discourage any future respondents from offering to
enter into consent orders to avoid needless litigation since even if they are willing
to cease and desist from any questionable practice they run the risk of adverse

findings and possible penalties We are lherefore in an area of policy making
which may have great significance in the conduct of future Commission investi

gations Therefore I feel bound to certify the maner to the Commission and
await its instuctions

ULTIMATE CONCLUSIONS

Provisions forneriy appeazing in respondents tariff which stated that for

shipmenu over a ceRain weight 50 tons or 100000 icilos rates were to be

agreed upon did not violate the tariffFling requirements of section 18b1 of
the Act These provisions merely notified the shipping public that for such

unusually heavy shipments the carriers and shippers could negotiate a mutually
acceptable rate Absent evidence showing that the rate actually negotiated was

not published and thereby made available to all similarly simated shippers the

purpose of section 18bI regazding unifonnity prevention of discrimination
and ability of the shipper to determine his costs of transportation are not
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HEAVy LIFI PRACfICES AND CHAAGES EGIdefeated Both case lawand various other rypes of negotiated tate systems such astha pertaining tomilitary rate tenders NOSrates conference open rates and special docket proceedings further establish the lawfulness of the practice The rewrd does not establish that respondent Hapag unduly prejudiced or unjusUy discriminated against any person cazgo or port inviolauon of sections 16First or 17first paragraph bymaintaining higher heavy lift chazges toGreat Lakes ports than toNocth Atlantic ports during the period August 41974 through July 91975 Nor does the evidence of record show that any other respondent violated these laws during the period August 41971 through August 4976 byassessing different heavy lifr chazges for similar services todifferent shippers under the tobeagreed or IibeRy toapply a10discount pcovision farmedy published intheir tariffs The basis for these findings ishefact that heavy lift shipments moving under these provisions were highly dissimilaz and nocompetitive relationship was established between shippers cazgoes or ports asrequired for afinding of violation of section 6First at least when cazgo characteristics and vessel capacity are critical elements asthey are inhandling heavy lift shipments For similaz reasons noviolations of section 17first paragraph can befound onthis record since thece isnoshowing that shippers of like vaffic moved cazgo over the same line between the same points under the same cirwmstances and conditions As for the tobeagreed upon provisions furthemtore the evidence shows that only rhree shipments moved during the entire five year period of investigation consisting of three highly different types of equipment varying substantially inweight As for the liberty provision the evidence shows that only 1shipments were carried during the five yeaz periad none bymembers of NAWFA These shipments likewise varied inrypes sizes packaging and ports and the discount was granted toonly one shipment of aunique type of machinery carried onbehalf of aunique shipper and consignee The record will not support afinding of viotation of section 1Grst para graph byrespondent ECLL during the period August 41974 through 3uly 91975 because inpracace heavy lift charges aze considered part of the line haul freight and relate roservices performed between ship stackle oneither end of the voyage Ample case lawhulds that the reasonable regulations and practices requirements of section 17second pazagraph refers toszrvices pedormed at terminals beyond ship stackle Only under unusual circumstances not present here where terminal operators have usurped functions of carriers or have established restrictive conditions goveming access totheir facilities have other than svictly terminal type services been found subject tothis pazticular Law The attempt toutiliu section 17second paragraph asameans todetermining the level of aheavy lift rate or chuge furthermore could beanimproper extension of authority beyond that conferred inthe Commission byother provisions of Ihe Shipping Act dealing with unreasonably high rates inforeign commerce namely SeCilon 18b5and could thrust the Commission into ratemaking inthe area of rates infareign commerce anactivity which Congress specifically intended the Commission not todowhen enacting section ISb5The parties disagree astowhether respondents former tariff provision allowing cacriers liberty toapply a10discount off the freight under certain zi FMc



668 FEDERAL MARPC ME COht1 4SSION conditions violated secaon 18b1Hearing Counsel contend that such aprovision isinsufficiently definite and permits unlawful discrimination among shippers although none infact occuaed while the provision was ineffect Responden sazgue hat filing of heprovision saesEed the requiremen sof section 18b1and offer topmve that the provision was well understood bythe shipping public Inview of respondenu renewed offer rosetfle byentering inoatype of consent order the cancellation of the subject provision the fact that itwas applied only once many equitable type factors developed onthe record and the significant policy matters tobeconsidered bythe Commission regarding the use of consent orden toterminate proceedings without findings of violabons decision onthis particulaz issue wil bereserved pending Commission instruc ions SNORMAN DKLINE Administrative Law Judge WASHINGTON DCMay 241977 21FMC



21FMCQFEDERAL MARITIME COMMISSION DOCKET No 7845MATSON NAVIGATION COMPANY PROPOSED DELETION OF REFRIGERATED CHRISTMAS TREE RATES USWEST COAST TOHAWAII NOTICE January 151979 Notice isgiven that noappeal of the Administrative Law Judge sorder of discontinuance inthis proceeding has been filed and the time within which the Commission could determine toreview that order has expired Determination toreview has not been made and accordingly review will not beundertaken SFRANCIS CHURNEY Secretary
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MATSON NAVIGATION COMPANY 671 of the Commission or otherwise for good cause shown the prehearing confer ence will bedeemed cancelled 2By Motion dated November 151978 the respondent has moved that the presiding Administrative Law Judge issue anOrder Iauthorizing Matson toissue a3dRevised Page 163 and a2dRevised Title Page toMatson Westbound Container Freight Tariff No 14FFMC FNo 167 onshort notice with aneffective date one day after filing with the Commission for the purpose of republishing the material found onIst Revised Page 163 and cancelling Suspen sion Supplement No Itotariff FMC FNo 167 and 2anOrder dismissing the investigation and discontinuing the investigation As mentioned above the intended reinstatement of the original Christmas tree commodity rate would moot the subject matter of the Commission sordered investigation and ineffect grant the protestants the relief they requested Accordingly Matson smotion for authorization tofile and issue new tariff pages asset forth above isgranted subject of course toMatson scomplying with the Part 531 Special Permission Application requirements inmaking such formal request tothe Commission 46CFR 531 183Provided that the respondent execute the tariff actions set forth above and initsmotion dated November 151978 the investigation will then bedeemed DISMISSED and the proceeding DISCONTINUED Inview of the fact that with the Christmas tree season already upon ustime isof the essence and the nature of this proceeding calls for prompt action the usual 15day rule for replies has not been followed and the action taken herein will besubject toreconsider ation inthe event that any forthcoming timely replies tothe subject motion establish good cause for such reconsideration WASHINGTON DCNovember 21978 STHOMAS WREILLY Administrative Law Judge
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DocKSr No 7836

IN RE BALTIC SHIFPING COMPANYRATES ANU PRACTICES

IN THE US GULF COASTAIORTH EUROPE TRADE

ORDER AND NOTICE OF DEFAULT

January 17 1979

On October S 1978 the eommisaion issued W respoadent Baltic Shipping
Company Baldc an Order to Show ause why it should not be found to be in

j violadon of secUOn 21 of the Shipping Act 1916 46USC 820 by reasQn of

its failure to comply fully with the Commisaions Orders of April 17 1978 and

May 26 1978 The proceeding was limited to the submission of affidavits of

fact and memoranda of law addressing foreign Commissions Orders On

I October 23 1978 Beltic filed its Anawer to iht Commissions Order to Show

Cauae The Commissfons uresu of Hearing Counsel fHearing Counsel sub

i mitted a Tegly fo Baltics Answer on November 9 1978 and Baltic fled a

reaponsE to Hearing Connsels repy on November 2Et 1978

1ha pwptsse of the Shaw Cauaeprae8iegwastogive Baltieaopportunity
to artialate more foty fti foretgn las o6jection ic hatl is somowhat

obliqueydringteerlir stages of tIE Comrnissions invtigaEion Im ita

Anawer W the Show Cauae Order Belib refeired to its previoas foreign law

objection as condiEional inficeted that its reaponse W the Commissions

Orders has not beoarbectad lty considerations of forzign law and stated that

thee6ndiEioaald6cticirmgde by Baltia is not pplicable and is ithdrawn

a
In light of theae assertiona by Baltic and the lackof any evidence wthonrary
in this ptoeending thn Cotnmisaion coacltules that navalid excuse or afflrmative

defonae of foroiga lauexists ia this case and that Balflc has in any event chosen

a W waive any such excuse or defensee

ILepONmMnWuedWati4oiufamYfonavdlWbbthtCannJairnanlyNrwyhBducuWuwn114roUrComminloa
inquiryamBdUcpctlcainUrlodooommacuflheUnad8ulxThelnquiryweeprompdbyintameqonuMiadnyaN
CanNxlaothuBNUomYamYluwbenmdlacaunofopMuctvldWveofixtlanlS1617andl8ottAeShlp
pi Act 1916 p6 USC 8t4 Bli wd B16

TM otlntyofBNlo ar1iKPr ro adiuIr vu tuad ia lb Npl abJectlau fiW 4n June 131978 u tollavn

a To tlratat topuiadasnptla Intonotlunn9 bY tlrComnJxlo eaitwd ue le IMcre amtadY a mrttro

of BYtk awide IM UMYQBWa IMRo wah daeumm9 u burod hYtlw lowe ot Ihe couirorlia In wpkh rva

dacumm4 a iefarmtlon u loemd
nr aAkrN a ur WvtliNba es rvmmWua naa aIa

Id4knla Nw abpaUm wOIWWly WNW to Ylletametlon bcahd aualdatla UNted Suw eauyht by IM Commiaian

OAa of Aprll 17 1978 Ap110rda la ib Anwrbtlr Slww Guw adm Bdpc Indicopd Na In rnnMqaW ladyn la

obJwllm lurnd aul nal b be pplkabM Wdlmnt pW of IM Comminlona Aprll OAer m dlfPmal rowiu

3
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RATES AND PRACTICES IN US GULF COASTMORfH EUROPE TRADE 673

Instead of addressing in any detail the foreign law issues which were to be the

sole topic of diswssion in the Show Cause proceeding Baltic reiterated in its

Answer to the Show Cause Order and in its response W Hearing Counsels reply
the nonforeign law legal objections it previously had raised for Commission

consideration The Commission previously gave full consideration to these

objections and rejected them in its Show Cause Order 1hese azguments aze

again rejected for the reasons previously stated in the Show Cause Order

In iu Answer the Baltic also demands its right toafull hearing on its scope

of authority objection Baltic seeks an evidentiary heazing on this matter I the

second ordering pazagraph of the Show Cause Order Baltic was advised that

Should any party feel that an evidentiary hearing is requued that party must

accompany any request for such heazing with a statement setting focth in detail

the facts ro be pmven theu relevance to the issues in this proceeding a

description of t6e evidence which would be adduced to prove those facts and

why such proof cannot be submitted through affidavit The purpose of this

requirement was to pemrit the Commission co determine ffie necessity and

appropriateness ofan evidentiary hearing Baltic has made no serious attempt to

comply with this requicement and has not established the need for an evidentiary
hearing The roquest therefore is denied

Baltic has been afforded at least two hearings to dau 1 on une 13 1978 it

submitted legal argumenu concerning the scope of the Commissions authority
under Shipping Act section 21 followed by a response on July 12 1978 to

Hearing Counsels reply to its azguments and 2 it reiterated these legal
arguments in lieu ofaddressing foreign law in detail on October 25 1978 in its

AbpnpapMlNl WwgL UMJ ud HJ WwyA CIS MMe April ONer Balic wuA Ntt Nwsartnodumenu tt

inumuon rtyueud br Ne Commiuim u b vhich capia Ao m cciH in Me Unircd Suiet In in Sbw Guu ONer hc

CavuNViw foun0 WBaltic mpaue eotlneP6aPN vu AequYeITeeefine ihe fareign lavquuuon oeva vu posN anC

eua u mron in wtin mr meuuev iemvkm

A bqnppbBN I Mmugl BX3 Bahic iu4A iv iU Amva tlut n hu ew ban ucenuMd 16u Me m nd nr documenn

wuiAe beUtidSYVS mWuveto MeARQrAUIibu u wBaltic ucaroctiouutingtlutCe9usitionMfaeiB mw

Exs m riMlt shaulA be med bweva tlulBtie mva b puapapli BNI tlvou8h BNaNe Apnl Odv b he eRect

IW pp pyUplv AOL1mEEY OiN witltip Q W4i 160 UNId 51a1H Y OollQWb beCue 11 NII IW nct bK0 VMfiM bY

QIIOC O BVOC tltpCIICVr KQYRCd 11L Cp111NYlOYtY7 0 QQS NQ tl hOV US Qdl
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It ru vule ckar u tlie Apil qder od gaie in IM SMw GWe0Ca M1 tlwe pnPepu du m WpIY y umrnu nd

iecuM bq all fatlie podictioo otdl iofavuoaeYa4k b HJric vM1wa m it u io Ne wm M Wsims recads Baltic 0iA

ndrcpelenminAmvaNUrtAOeavapoeaatlsinfamumwu8hinMexpanpsplubulurcdnthaAU otM1eex

1ee WuqnOpdUNJNCI ed C11WI fQ Ne fYbeiuiv of i0lmu4oo iwt fw in Btlict rtcaH Bd11C RMWS iu

objectiovtlm wcYn21 EaunataUWVvebeCammisioobdemndM1e wbvtiuw0oinfomurion rNcE u neitlrrCOnWVedin ny
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Answer to Show Cause Order and again on November 20 1978 in its response
to Hearing Counsels reply In the latter hearing Baltic was given the opportu
nity to demonstrate the need for a further evidentiary hearing of which it chose

not to avail itself Baltic will not now be heard to complain that it has not been

affordedafull hearing with regard to its objections to compliance with the

Commissions investigatory Order of Aprii 17 1978 as modified by its Order of

May 26 1978

It should ba noted that atthough Baltic has at least twice been afforded a

hearing on its legal objecdons in accordance with the Administrative Procedure

Act APA the procedural requirements of that Act probably do not appiy to this

proceeding The CommissionsOrders of April 17 1978 and May 26 1978
were investigative acts of the Commission seeking information from Baltic

concerning its activides in the foreign commerce of the United States These
Orders are subject ony to the lawfulness requirements of APA section 5558The

Show Cause Order is merely an attempt to enforce these investigatory Orders
which are analogous to subpcenas Accordingly any further rights toafull

hearing must yield to the manifest and historically recognized need for

agencies to be able to issue subpcenas and conduct othec investigative activides

without constraint of the procedural requirements that the APA established for

essentially regulatory actions9

Subseguent to the issuance of the Show Gause Order in this proceeding Baltic

submitted supplemental responses to the Commissions section 21 inquiry On

January 12 1979 Baltic submitted additional voyage manifests ta clarify the
extent of activities of its vessel the S VUCHETICH On January 15 1979
Baltic submitted a further response which contained the follow items 1 a

partial list of tariffitem numbers and tariff suthority for certain manifost items in

response to paragraphA3e of the Commissiods April 17 1978 Order
an affidavit from its US agent concerning tha difficulty of providing all the
tariff information requested in paragraphA3e and 3 an af6davit from its
US agent in responsotQ pazagraphsB1throughB3 of the Commissions

April 17 1978 Order TheJnuary 15 1979 respons also contained certain
unswom reprosentation by counsel with respectto paragraphsC1 andC2
of the Commissions Order and a motian to discontinue this proceeding

Item 1 is not a fup and completc list as required 6y the April 17 1478 Order
item 2 is not responsive to Ehe Gommisaians orders and item 3 still is not

verified by a principal of Baltic as required by the CommissionsOrder of May
26 1975 Repre9entations by ounsel are not evidence and therefore Baltic has
not yet complied with paragraphs C1 andC2 of the April 17 1978 Ordee
Baltic still is in default of paragraphsA3eB1 through B3C1

i Wh conxtltwes tull heedn in e panicular caae may vary dependino upon the iamaa involved md dher aGSnAant
circumunroc The CommlRSion mpy exarcfce Yome flexibility in swcluriny ihe hearins 6eforc it SreVnind Srutra Lines lnr v

Federul Muriiimt Commisaian tl4 F2d 0191DC Cir 197tl

USC 333

Guurdiun FtAsrul Suvlnps und LounAawrluNon r Fedaul SavlnNx und Loun lnvurunn Corporullom 389 F 3d 6781DC Cir

19781SIIp Op at 81 Srr also Monahlp Llnia Ld r FrdrrulMurlilmt Baurd 293 F2d 147 I410en Rr F7CLlnr qf
BudnserReportUrlguHan595fl1A68NDCCin197RwherethecourloburvedNattheiuumeeofeQeyardenweanpel
Ne Niny of informtional rcponx wea pldnly roparded en imesUgalivea6t by Ihe dretterx of tha APA no o mle m adjudionUanr
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andC2 of the Commissions Order of April 17 1978 as modified by its Order
of May 26 1978 Balticsmotion to discontinue this proceeding accordingly is

denied

DISCUSSION

Baltic Shipping Company has failed to provide any adequate justification or

excuse for its failure to comply fully with paragraphsA3eB1 through
B3C1 and C2 of the Commissions Order of April 17 1978 as

modified by iu Order of May 26 1978 Baltics noncompliance is unlawful It is

found and concluded that Baltic is in default of the Commissions Order of April
17 1978 as modified and has been in default of this Order since June 30 1978

THEREFORE IT IS ORDERED That Baltic Shipping Company is hereby
notified that it is in default of the Commissions Order of April 17 1978 as

modified and that it has been in default since June 30 1978 in violation of

section 21 of the Shipping Act 1916 and

IT IS FURTHER ORDERED That the requests of Baltic Shipping Company
for a further evidentiary hearing in this matter to present oral azgument are

denied and

IT IS FURTHER ORDERED That Baltic Shipping Companys motion to

discontinue this proceeding is denied and

IT IS FURTHER ORDERED That Baltic Shipping Company shall comply
forthwith and fully with the Commissions Order of April 17 1978 as modified
and that Baltic Shipping Company shall cease and desist immediately from its

failure and refusal to comply with said Order

By the Commission

S FRANCIS C HURNEY

Secrerary



FEDERAL MARITIME COMMISSION DocKBT No 7743AGREEMENT NO10286 ITALY USANORTH ATLANTIC POOL AGREBMBNT I1Revenue pooling apmenl foundlawM un40r section 1Shipping Act 1916 and approved ifmOdified 88provided herein Stanley OSher andJohnR Attanasio for American BxJl lrt Lines lne now Farrell Lines Inc Black Sea Shipping COIllpanY Cosla Annatori SpAItalia SpAJugolinija Turkish Carao Lines and Zim18J 8e1 Navigation Co Lid Paul JMcElligott John Mason and Donald JBru rfor Sea Land Service Inc Jomes PDnvir Paul AMapes Janic MReec and Dani 1FVanHorn for United Slates Dep8rtmenl of Justice Antitrust Division John Rober Ewers PauU Kaller Ben Wilns lnand Dana ERose for Bureau of Hearing Counsel 1I1cj 1REPORT AND ORDER ADOPTING INITIAL DECISION January 261979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay Commissioners and Leslie Kanuk Commissioner concurring This proceeding was initiated bythe Commission todetennine whether Agreement No 102861 should beapprovect disapproved or modified pursuant tosection 15Shippina Act 1916 46USC814 Agreement No 10286 isarevenue pooling agreement covering all cargo carried westbound from Italian ports toUnited StateaAtlanticCoast ports north of Cape Hatteras 1Membership inthe pool isopen tomembers of the West Coast of Italy Sicilian and Adriatic Ports North Atlantic Range Conference WINAC anexisting rate making body jj1I1IcKIn totollow No 10000wulnlUII yftfodfll Jlllll OYAl bMry 141977 yfifodbytho UDI SolDOI tho NlClooll of toINBI tho Wlnoo SpiriII of 1wsw ollowlq looofthoCommluloo 12I977On1oroflovtllltlodoo lIIorlq NBI wsw did pullolpolt tho 1110 ortaJlIII of tho ABopon LiIIII AIL 101 AJlL BlIot SaShlppl Campony BIIdl SaCooII Uno CooII ludll Sp1liiio JIoIJo Soo Lud ISaLoncI DBTurklIII Caqo LiIIII TurlUoh Ca1ol IIIlI ZfmNovlpl oaCo LId 11m AJlL wu d1miIlfd fnlm IhiI pnlCOIdI Ptbruor 11971 IIIIoIlho IIIllIUI fnmthol lbjocl Bopon wu ocquIrId byIILiIIII Ilho olooo 01tho nhWI wlll OI ref toAIL tho pooI llIIIIIobvlouoly betoIIIIo 676 tRU



3WlNAC carriers who are not pool members indude Conc ordia Line Constellation Line Egyptian Navigation Company Hansa Line Hellenic Lines Ltd and Seatrain International SAAll exc ept Seall 8in are breakbulk caniers and donogenerally compete with the pool members for cargo Seatrain only recently entered die trade The Italian freighl forwarder acts 85abroker for United Shies importers byselecting andobtaininB commodities forthem The for warder also acts asthe shipper controlling routing of the carBO and the seleclion of the ocean carrier 1be forwarder receives renumeration from the shipper and from the carrier inaddition toany rebate received Approximately 81percent of cargo originating inItaly ishandled by12major forwarders Rpon onMOc onFuighl ndustry Antitrust Subcommittee of the Committee onthe Judiciary House of Representatives HDoc No 1419 81th ConB 2dSess SgPrOC Iicsof Fab Un sand Gulf Mdit ran anConf unu 4FMB611 1955 Mdittrran anPools nwsI gar on9FMC264 1966 nsligalion OPractie sOfnrat amACliom andAgr mtllu WsCoas oj taly Sicilian and AdI iDiePam North At alllie Rang Trath 10FMC951966 Adantica left even though ilW85 the luesl carrier inthe trade and W85 operatin almost full ships 11Iough 42SOTEU sper month would accommodate the carBO inthe bade approximately 7SOOTEU sper month are offered by1I eporties the pool Black Sea ltalia Juolinija Turkish Carlo and ZimItalia reportedJy 1051 20000 000 in1917 even after receivin agovernment subsidy of about 20000 000 IIApproximately 10percent of aUItalian exports are handled byNorthern European pons Much of this cargo consists ofhia Jtly rat edindusa ial commodities ori inatiRJ inthe north of Italy IIThe Basic Pool Shares are AEL Black Sea COlla 19126821204AGREEMENT NO10286 ITALY USANORTH ATLANTIC POOL AGREEMENT 677 operating under FMC Agreement No 2846 Not all conference members are parties tothe pool agreement however The pool iscomprised of WINAC members which carry cargo only incontainers and some which have both container and breakbulk capability 3BACKGROUND From itsinception in1934 the WINAC trade has experienced overtonnaging Vessel capacity has traditionally increased faster than available cargoes This inturn has spawned various malpractices the most serious and prevalent being rebating These problems are insome measure traceable tothe unique role of the Italian freight forwarder inthis trade The trade has been the subject of Congressional scrutiny and Commission investigation During the 1960 sthe Commission approved apool inthe trade Agreement No 8680 but the pool dissolved after only afewyears of operation Inthe spring of 1976 AEL Sea Land APL and Prudential left WINAC but rejoined itayear later More recently Atlantica APL and Prudential left the trade entirely 7Containerized cargo inthe WINAC trade has increased dramatically inthe past decade Presently 85percent of WINAC cargo iscontainerized However the trade remains overtonnaged with anexcess capacity of approximately 76percent 8Many WINCAC carriers are owned or controlled bytheir govern ments and may not respond tomarket forces during adverse conditions inthe same manner asmight aprivately owned carrier ISince 1972 cargo growth has been minimal and isnot expected toincrease inthe near future WINAC carriers face outside competition through Northern European ports and from noncon ference carriers serving the Middle East trade but returning empty tothe United States Under the pool agreement each carrier isallocated amaximum and minimum market share Ifduring any yearly accounting period acarrier exceeds itsshare 21FMC



678 FEDERAL MARITIME COMMISSION penalties are imposed and the proceeds therefrom distributed among the other carriers The Agreement also establishes minimum port call requirements but allows carriers tomake asmany calls asthey wish at loading ports 13These service obligations are expressed inboth yearly and quarterly requirements The theory of the pool isthat byallocating shares and providing penalties ifthey are exceeded itreduces carriers incentive toplace excess vessel capacity inthe trade and discourages malpractices necessary toobtain additional cargo tofill underutilized vessels Administrative Law Judge William Beasley Harris Presiding Officer issued anInitial Decision onAugust 311978 approving Agreement No 10286 onthe condition that lthe WlNAC neutral body police all aspects of the pool 2the Commission beincluded among those towhom certain items shall bemade available 3acopy of all records concerning the pool and itsmembers bekept inthe United States 4the Agreement belimited toaperiod of two years and 5any modifications occasioned byAPL swithdrawal from the pool beexplained Exceptions tothe Initial Decision were filed bySea Land seven proponent carriers 14and DOJ The Commission sBureau of Hearing Counsel Hearing Counsel Sea Land and Proponents replied toDOJ sexceptions Oral argument was heard onNovember 221978 POSITION OF THE PARTIES Proponents agree with the Presiding Officer sultimate conclusion that Agree ment No 10286 should beapproved They disagree however with several of his proposed modifications stating that Ithe requirement that the neutral body police all aspects of the pool isunnecessary and redundant because the WlNAC tariff towhich all pool members are subject isalready poliCed bythe confer ence neutral body 2the reporting requirements are burdensome and unneces sary and 3the two year limitation isunfair and unsupported bythe record OOJ contends that the Initial Decision isincorrect and the Agreement should bedisapproved because Ithere isinsufficient evidence toconclude that the WlNAC trade isplagued byserious malpractices or economically meaningful overtonnaging and 2even assuming malpractices and overtonnaging apooling agreement isnot the least anti competitive means of correcting those problems Hearing Counsel opposes DOJ sexceptions concluding that the record supports the Presiding Officer sultimate conclusions Inaddition Hearing Counsel supports conditioning the Agreement upon policing bythe WlNAC neutral body They would modify the reporting requirement slightly and would limit the pool toathree year term with noautomatic extension ltalla 19121IOUnlja 1204SoI Land 1912Turkl hCarlo 262mIIIAppendix Aof the Pool AJftOIIMInl require llleuI360cllI per yearalltalian ports Carrion are not requlredlocallallny par ticularpoft 14AEL Blaek Sea Costa ltalia Juollnija Turkish Carao and Zlmhereafter Proponents lSea Land excepted only 10modincation No 4the 2year IImJtadQft onthe Agreemenl with noautomatic renewal Sea Land exceptions and reply 10exceptions will besubsumed within the dilcuuion of Proponents pollllons



AGREEMENT NOt0286 tTALY USANORTH ATLANTtC POOL AGREEMENT 679 DISCUSSION The arguments raised onexception are largely matters previously presented toand disposed of bythe Presiding Officer Upon review of the entire record inthis proceeding the Commission concludes that findings and conclusions set forth inthe Initial Decision are essentially correct Accordingly the Initial Decision will beadopted asour own except asitmay bemodified or clarified bythe following discussion The proposed pooling agreement isper seviolative of the antitrust laws and istherefore subject todisapproval under the public interest standard of section 15unless sufficiently justified The Agreement can bejustified byshowing that itis1required byaserious transportation need 2necessary tosecure important public benefits or 3infurtherance of availd regulatory purpose of the Shipping Act Federal Maritime Commission vAktiebolaget Svenska Amerika Linien Svenska 390 US238 245 246 1968 Athorough review of the record indicates that Proponents have offered sufficient evidence toestablish the existence of serious overtonnaging and widespread malpractices thereby justify ing the pool Proponents established the existence of malpractices primarily through the sworn testimony of two witnesses with over 60years combined experience inthe WINAC trade Both stated that malpractices have historically plagued the WINAC trade and are continuing todosoTestimony of direct payments or receipts of rebates or participation inother forms of malpractices was not necessary toestablish the existence of anunstable competitive environment The propriety of using hearsay evidence inanadministrative proceeding iswell settled Cohen vPerales 412 F2d445th Cir 1969 rev donother grounds 402 US389 1970 One court has even held that hearsay standing alone can constitute substantial evidence inadministrative proceedings School Board of Broward County Florida vHEW525 F2d900 906 75th Cir 1976 Hearsay testimony of individuals knowledgeable with the trade constitutes sufficiently probative evidence of malpractices This isespecially true when that evidence which was introduced was not rebutted OOJ concedes that 4250 20foot equivalent units TEU sper month would besufficient toserve the WINAC trade but that 7500 TEU sare offered Itargues however that this overtonnaging isnot economically meaningful because the excess capacity isthe natural result of the WINAC trade sheavy imbalance onitseastbound leg This argument runs counter tothe Presiding Officer sspecific finding of fact that cargo eastbound toItaly isless than the westbound cargo IDat 5This finding issupported bythe record and will not beoverturned IfDOJ seriously wished toadvance itseconomically meaningful overtonnaging argument itshould have offered the necessary facts upon which tosupport this position IIInMalpracties Braz iifUnirt dSlates Trade 15EMC551971 uncorroborated hearsay was found toconstitute substantial evidence tosupport the administrative finding that rebates were paid and sections 16and 18b3of the Shipping Act were violated We note also that inthe instant case the record reveals that several United States flag carriers withdrew from WlNAC in1976 because of alleged malpractices and that malpractices were cited asthe cause of Prudential ssubsequent withdrawal from the trade We further noted that DOJ has instituled acivil artion against Atlantica Lines for engaging inmalpractices inthe WlNAC trade Unit dStat svDutscM Dampfschiffahrts SDNY77Civ 2737 11ooJ nlies heavily onthe Presiding Officer scommenl inafOOlnote thai Ihese figures of 4250TEU sand 7SOOTEU sdonot settle the queslion of whether overtonnaging exisls 10al 5fn4



680 FEDERAL MARlTIME COMMISSION As discussed above the record incthis proceeding reveal overtonnaging and vessel unlerutilization inthe WINAC trade resulting inllvarietyof malprac tices Implementation of tho proposed Agreement No 10286 should eliminate these malpractices prevent the withdrawal of private carriers fromcthe trade thereby pnwidiQg the shipping public with arange of competing carriers and alleviate overtonnaging byencouraging carriers towithdraw some of their excess capacity without fear that this will result inadiminution of their share of cargo For these rea8 ons wetlnd Agreement No 10286 justif1edunder the Svenska stan and tIwefore approve itsubject tocertaIDccanditions The Presiding Officeuequired that Agreement No 10286 bemodified tocontaiI IlIIIJUlI ewhich obHaale81he W1NAC conferencneutral body topolice all aspects of the Pool and which obligates the Pool members tobesubiect toenforcement authority of the conference tIjProponeJlts are all WINACmembers and are already subject toself policing bythe WIN ACneutral body Nathing inthe record indicates that anextension of self policing toall aspects of the Pool isnecessary or desirable At the most such anextension would cover the distribution of proceeds from overcarriage something we can assume the carriers involved will closely monitor We will not therefore condition approval onthis particular modification ISArticle 43of the Agreement provides that all manifes tsaswell asany supporting documents wherever located shall bemade available tothe Pool Administrator and Pool Auditor ondemand The Iresiding Officer includedtlw Commissioo among thosett whomthis information shall bemade available He also required that all records inconnection with the pool and itsmembers beckeptin the Unit lStatllt We tlndthese requirements tobeanunnecessary PfCClIutiGA Clllpacially inclight ofour recent self policing require ments for HOlian 1qreements 46CFRS28 et seq Wllhave accordingly adopted the reportin 1eqUiremontlllggcsted byHearin Counael modified ArticleS 3wlhBYe olarlfiu thd1residingQfficer sordering language con cemingJ rtiole 43ofcthec poDl aaroemem The Presiding Officer stwo YAlU limitoMhe existence of the pool agreement appears tobo UBdulybrtefinthilcparticulll1 CueAthree ycarperiodwill allow the parties suffiQient ttmuohqinpool operations and todevelop infonnation which may establish itsptOdictACl effi ywwill accordillily approve the Pool for ayearterm witll DOcautoJUatic renewal DuriDgtho cou of gPropenentScintrodWled exhibit which modified the pool aarcemont toretlecfchanges occasioned byAPL swithdraw aI Mo wever noamendod llgreementhu beenfiled with this Commission asisrequirecLbyuction 15ThoUlh ponents need nof explain modifications brought aoout byAPL swithdrawal or byAEL sacquisition hyFarrell Linel Inc they must submit anamended agreement whfeflects the present agreement among the parties iiiWwl iIIIponoJII haIIbaIlldJh IllI omal iIllh W1NAClDl bUl JhoIllI Uq WlNAC IIlf poUciq irranpJnent hhid 1It11e IUQCelI indlacovfrin luoh lpdClIl orin IIpol tina thtrn lQtMGornmlion Wwill dluerOl ldirt9l ChI CotnmiIIioJI ataf ttoJytltiplelheopentiolll otWI NAC Itlf pgUeift All Involved persolllll tepeoMIlOCooperate fully with OWInveidplion Failure JOigut Ji uUllillO lotoIiri rtcomme ndal lolll could fIlult indiHpproval or applJuble aareemenllIUbjecl10 IKtion 15of the Shlppin Act



SFRANCIS CHURNEY Secretary AGREEMENT NO10286 ITALY USANORTH ATLANTIC POOL AGREEMENT 681 THEREFORE ITISORDERED That the Initial Decision issued inthis proceeding isadopted tothe extent indicated above and made apart hereof and ITISFURTHER ORDERED That Agreement No 10286 isapproved upon the condition that 1The parties toAgreement No 10286 modify their agreement toread asfollows Article 43Each member line agrees that all manifests aswell asany suppol1ing documents wherever located shall bemade available tothe Pool Administrator the Pool Auditor and the Federal Maritime Commission or their representatives ondemand inorder topermit verification of the accuracy of any data report or manifest Article 53The Pool Administrator shall submit tothe Federal Maritime Commission copies of all Final Statements issued inaccordance with Article 52At the same time the following information shall besubmitted tothe Commission total number of sailings total revenue tons and total gross revenue computed for each Member Line during each Pool Period Article 141This Pool Agreement shall commence onthe first day of the month following itsapproval bythe Federal Maritime Commission and shall continue for three years 2The parties toAgreement No 10286 modify their agreement toreflect all changes due tomembership activity since itsoriginal filing and 3The Commission receives onor before April I1979 acomplete copy of Agreement No 10286 modified asrequired inclauses 1and 2of this paragraph and signed byall parties thereto and ITISFURTHER ORDERED That the approval contained herein shall become effective onthe date all of the conditions set forth inthe above ordering paragraphs are met and ITISFURTHER ORDERED That the Exceptions of the United States Department of Justice bedenied and the Exceptions of American Export Lines Inc Black Sea Shipping Company Costa Armatori SpAItalia SpAJugolinija Turkish Cargo Lines ZimIsrael Navigation Co Ltd and the Exceptions of Sea Land Service Inc are granted tothe extent indicated above and denied inall other respects and ITISFURTHER ORDERED That this proceeding isdiscontinued



FEDERAL MARITIME COMMISSION No 7743AGREEMENT NOIOZ8G ITALY USANORTH ATLANTIC PQOL AGREBMENT Adopted January 261979 The proponents of the Pool Agrament have failed Wproduce direct evidence of serious malpracuces existing inthe WINAC trade and thare isabsolutely nodata inthe record toahow whethu rebates ere infact being paid The record shows only rumars estomalpractices including rebating ltisinthe public interest Wridthe W1NAC trade of oveROnnaging robadng end all malpractices Having noted that positive proof onvarious aspects of the case astomalpractices including robaung was simply not available one way or the other that baaed oninferonces generally or ashue onthe Commission sspecial familierity with the WINAC trade inthe shipping indusay inferonces onthese points may beand arc drawn from heincomplete evidence that wae available The Pool Agreement iswbemodified aaprovided hare tnand upoo proof thereof sadsfactory tqthe Commission the Pool Agreement will stand approved and thia procading discontlnued Stanley0 Sher andJahn RAtranpsla forpartiea WAgramant 10286exceptSea Land Service Inc Pau JMcEI igotr John Mason and Donald JBrunner for Sea Land Service Inc eparty toAgrament 10286 Bert Weinsteln Deana ERose Pau JKafler and John Robert Ewers Deputy Dinctor end Dirxtor reepectively of heCommisaiort sBureau oEHeering ounael for Hearing Counsel James PDenvir Paul AMap aJanice MReece and Danle FVanHorn AndSrust Diviaion Department of Jusdce for thc DepaRment of Juatice IAiITIAL DECISION OF WILLIAM BEASLEY H4RRIS ADMINISTRATIVE LAW JUDGE This proceeding pursuant tosections 15and 22of the Shipping Act 1916 asamended istodetermine whether Agreemcnt No 1028fi isunjustly discriminatory or unfair aabetween carriers shippers exporters importers or ports or between exporters from the United States and their foreign competitors or tooperate tothe detriment of the commerce of the United States or tobecontrary tothe public interest or tobeinviolation of the Shipping Act 1916 and whether Agreement No 10286 shou dbeapproved disapproved or modi fied pursuant toSection 15of the Shipging Act 1916 The underlying conference formed in1934 serving inthe trade involved inthis proceeding the West CQast of Italy Sicilian and Adriatic Ports North Atlantic Range Conference WINAC isFMC Agreement No 3846 Thia decieion will buome Ilwdecisioo of ihe Commision intAe ebeence of rcview ihereof byNe Commisaion RUIe 227 Rulea of Ru ioe aMProceduro 46CFI 302 227 Commiscion sOrder of InveaGgelion end Hearing herein served Auguel 111977 mimeo p3Ipubliahed inFederal Rrgis er August 171977 Vol 42No 1l9 page 41473 and 41474
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ITALY USANORTH ATLANTIC POOL AGREEMENT 683 InanAppendix Athe said August 121977 Order of Investigation and Hearing named asproponents signatories toAgreement No 10286 the following American Export Lines American President Lines Black Sea Shipping Company Costa Line Italia SpAJugolinija Sea Land Service Inc DBTurkish Cazgo Lines ZimIsrael Navigation Cu Ltd Protestants were listed inAppendix Btothe August 121977 Order asfollows National Associa ion of Alcoholic Beverage Importers Wines and Spirits Wholesalers of America Inc Donald IBaker Assistant Attomey General onathan CRose Depury Assistant Attomey General Donald LFlexner Attorney Antitrust Division Elliott MSeiden Attomey Antitrust Division Janice MReece Attorney Antiwst Division Department of lustice BACKGROUND Pursuant tonotice served August 251977 aprehearing conference was held inthis proceeding onSeptember 121977 The official stenographic transcript of that prehearing conference consists of pages 1through 62Hearings began herein onFebruary 141978 and the official stenographic transcript of the proceedings tota1597 pages The transcripts of the hearings were identified asfollows Date of Hearing Vol No Pages February 141978 Vol 1Pages 1thru 199 February I51978 Vol 2Pages 200 thru 335 March 211978 Vol 1Pages Itlw90March 221978 Vol 11Pages 91tFw 242 March 231978 Vol 3Pages A3thru 264 For clarity transcript references herein will bepreceded bydate of hearing During the course of the hearings three 3witnesses were presented two 2witnesses were presented bythe proponents Captain Luigi Scaffardi who has been inthe WINAC trade 16years February 141978 TR33and Dr Inamotion for dismissal of ifrom this proceeding served January 2019ieAmerican Praident Linu Ltd IAPL stamd inrei alin tha itdiscontinued isItaly USA service inJuly of 1977 onOctober 41977 ilsubmitted itsrcsignalion roWINAC and aid revignation became etfa ive December 41977 On lanuary I1978 APL and Ihe United Stalu of America asrepresrn eAbyheMari ime Subcidy Board and the Assis ant Secretary ol Commerce lor Maritime Aftairs enttred imo aMwlong term Operating DiO erential Subsidy Agreement This agreement does not provide for subsidiud service from Itely toheUnited Slates which was amhotiuA under previous subsidy agreements accordingly APL has noiNention of opereling anunsubsidized service inthis Irade within 1he oreseeable fuWrc lhet ifAgreemenl No 10286 isapproved bythe Commission APL will rot beapany tothe agr ment hat APL isnolonger imrested in1he agrcemem or 1he Commission sprocadings rcgarding approval pursuant Ioseaion ISof the Shipping Acl 1916 asamended The motion for dismi sal of APL Irom his procuding was granttA Pebruery I197d APL sPool Share was Iohave ban only 444percent Inview oYsuch asmall shere the pool agreemrnt was not sent back for anew beginning See lnlerAmerienn Feighf ConJerenee Cnrgn PanlinX Agreemente Nas 96U2 96tl3 and 96N4 Docke No 681014FMCSBU970 Did na1 pae cpate inNis praceeding



684 FBDSRAL MARITIMB COMI IISSION Francesco Pracendni Manager othe Cargo Department of Costa and apartici pant inconference and pool matters during the past 25or 30years Exh 3p1One 1witness Dr Edwin GDolan aneconomist Exh Swas presented bythe Department of 7uatice Five 5exhibits were introduced and all five were received inevidence 1The paRies astobriefing agreed tofile opening briefs simu taneously onor before May S1978 and closing briefs onor before June 21978 March 23j1978 TR263 Opening and closing briefs were filed bythe proponents Hearing Counsel and the Department of Justice Sea Land filed only anopening abrief and inaletter dated June 61978 said itwould not file areply brief asitsviews were expressed bythe other proponents The official stenographer sreport of the hearings held herein asindicated above the exhibits and documents received inevidence asstated Wgether with all papors and requests filed inthe proceeding constitute the exclusive record for the facts found herein and the deeision made The proponents except Sea Land Service Inc inanopening brief of 66pages used 46of these pages topropose 86findings of fact Sea Land Service initsopening brief proposed 10findings of fact inaddiflon toocrestatementa of the ones proposed bycounael forproponents footnote 1page 2of Sea Land brie which Sea Land supports Hearing Counsel initsopening brief proposed i37findings of fact The Depardnent of Juatice initsopening brief denominated Inidal PostHearing Briefl pmpoeed 23findings of facks The Presiding Adminis trative Law Judge has consideeed all of the pmposed findings nf facts and acted upon them bygrandng or granting insubstance or denying them asthe facts found and decision made heroin nveals 1Fncrs 1The basic pmblera inthe WINAC trade isovertonnagin Exh 3p44250 twenty foot eqairalent units TEUa container slots per month would accommodate the entire WfN 4Crade Exh 2p24At the present dme approximauly 7300 containeF alots of TEUs are being offered eaeh month inthe WINAC uade bid p21Cargo eastl ound toItaly isless than the westbound cargo February 131978 TIt 204 Thero isnopooling agreement out of the UnitEd States only inttie Mediterranean area lbid TR207 2Na individual or rept esentative of any line has teatified that their line was aactually engaged iaamalpract ceinthe VINRe trade bid TR212 3The atated purpose of the instent pool agreemen istoestablish and maintain superior cQmmon carrier shipping servicea from Italian ports toUnited jStates North Aklandc porta and toensarethat such services will beprovided tothe shipping public from and toall areas cove edbythis Agresment with frequentandrogular sailinga consistent witlrthe raqulrements of the trade at FaiF reasonable and stable tatea Exh 1p277r etlure 0370 TBU nd7lOOTBU donol udle tlequa dun of wMlhm ovqtp uuyiny ezi ultlevyued 6ywew 11ut tleIWy mNqth Amerlca trede dow naexln inIwlnlon 6uf leope put of ewald Ide kanepwUtlon newark Eh4p2Some wy ilinfunl for Ihero tobealowerdeyra ocpeclly utllfution onthe wast6ound raulae This Isnat ovMOnnepiny ineneconomicdly meWn4ful wnu Itietomuye tMet lathero end ehauld heNax aeabyproducl of necessary xrvice mother puu of Ne warld wide oran pMNion eyetem Ilbid p31



685ITALYUSA NORTH ATLANTIC POOL AGREEMENT

4 The stated duration of the Pool Agreement is that it shall commence

on the first day of the month following its approval by the Federal Maritime
Commission and shall continue until the December 31st following the third
anniversary date of such approval Thereafter it will be automatically extended
for one successive additional threeyear term Exh 1 p 32

5 Membership in this Pool Agreement is open to any line which is or
becomes a member of the underlying conference serving in this trade FMC
Agreement No 2846 West Coast of Italy Sicilian and Adriatic Ports North
Atlantic Range Conference WINAC August 12 1977 Order of Investigation
and Hearing herein p 1 Exh 1 pp 1 3 All of the members of the WINAC
conference are not members of the Pool Agreement See September 12 1977
Prehearing TR 9

6 There are at present 13 members of WINAC of whom 8 are parties to the
Pool Agreement The members of the Pool Agreement the flag of vessels
operated and type of service are

Flag of Vessels
Name Operated Type of Service

American Export Lines United States Full Container and RoRo
Black Sea Shipping USSR Full Container

Company
Costa Line Italy Break Bulk and Container
Italia SpA Italy Full Container Ro Ro and

Break Bulk

Jugolinija Yugoslavia Full Container

SeaLand Service Inc United States Full Container

Turkish Cargo Lines Turkey Break Bulk and Container

Zim Israel Navigation Israel Full Container

Company Ltd

Exh 1 p 1 Exh 2 p 15

Besides US flag lines American President Line referred to in note above another US
flag line Prudential Line discontinued service in the WINAC trade Exh 2 pp 34 40
43 as did Atlantica

Carriers in the trade not parties to the Pool are
Flag of Vessels

Name Operated Type of Service

Concordia Line Norway Break Bulk
Constellation Line Greece Break Bulk

Egyptian Navigation Egypt Break Bulk
Co

Hansa Line Germany Break Bulk

Hellenic Lines Ltd Greece Break Bulk

Exh 2 p 15 February 14 1978 TR 135

Other carriers have recently come into the WINAC trade Some are Govern
mentally owned or controlled such as Black Sea owned by the Russian
Government and Italia Line owned by the Italian Government Jugolinija
Lineowned indirectly by the Yugoslavian Government February 15 1978
TR 250 Seatrain has come into the trade Ibid p 203

7 SeaLand in 1969 was the first container operator to enter the WINAC
trade February 14 1978 TR 33 Today approximately 80 of the WINAC

21 FMC





ITALY USANORTH ATLANTIC POOL AGREEl1 NT68conditiona tythat isthat approval of the pool beconditioned upon amending Agreement No 10286 tocontain language which obligates the WINAC confer ence neutral body topolice all aspects of the pool and which obligates the pool members tobesubject tothe enforcement authority of the conference sneutra body Opening Brief of Hearing Counsel p24The Department of Justice would have approval of Agreement 10286 denied because Justice says 1the Agreement has not been shown toberequired byaserious transportation need necessary tosecure important public benefits or necessary tofurther avalid regulatory purpose and 2the Agreement iscontrary tothe public interest Opening Brief p30The Department of Justice contends the proponents have not met the propo nents burden of adducing factua evidence inthe record of this proceeding demonstrating aserious transportation need for the agreement substantial enough toovercome the suong presumption that the agreement iscontrary tothe pubGc interest Opening Brief p12Itissubmitted bythe Department of Justice that inCanadian American Working Arrangement Docket No 755616SRR 733 1976 the Commission set forth indetai the type of evidentiary record itwould insist upon asasine qua non for the approval of ananticompeti tive agreement such asthe one at hand The DOJ argues that Canadian American Working Arrangement says there must exist aserious transportation need or animportant public benefit further the agreement proffered for Com mission approval must benecessitated bythat important public benefit Ibid p737 The proponents intheir reply brief p4assert they have come forwazd inthis proceeding with massive produclion of evidence citing Exh 2and itsAttach ments Athru Msubstantiating the view that the Pool Agreement isrequired byaserious transportation need They argue that the WINAC trade isAoverton naged Ibld pp10to17Bunprofitable pp17to28and Cplagued bymalpractices pp2833The proponents intheir opening brief too pp4749assert the Pool Agreement isnecessary tomeet aserious transporta tion need without saying specifically what the need isbut arguing the trade isovertonnaged vessels underutilized byabout 50and the trade isplagued bymalpractices The Department of ustice onthe other hand counters the proponents have failed toshow that serious malpractices exist inthe WINAC trade and that there Anathments Aihru Mshow ACargo IondM al ltalien pohs for irensportation roUnited States NoM Atlantic Range pons byartier byyesr 1972 1977 469 379 weight tons I000 kilos in1972 468 q4M1 weight tons U000 kilos in1977 BGross Freight amed at lulian Pons inNe WINAC tnde 1972 1971 534 866 481 p972 556 093 864 1977 CMarket Sharc of USFlag articrs inthe WINAC tnde bytonnage loeded I972 I977 Weight ons of 1000 ftilos all cartiers 464 579 UScarriers 189 660 wket sharc 40851972 all certiers 468 0q4 UScarriers 147 386 merket sharc 3197h1972 DMarket Share of USlagoerriersinNe WINACVedebyGrou WeightProigh eametl 1972 1977 e11 wrtiersS54 866 481 UScartiers522 825 729 nalket shew 41601972 all curiers 556 93884 UScertiers 516 563 177 market shere 283SE1977 ETonnages oeded inWINAC trede byleading commodi4es 1972 197 7weight tons of 1000 kilos Qeeden ptomataes 44445 1972 9088 fIff77 2wims 38937 U972 3B737 977 31shoes NOS 34997 1972 8461 197A 42trigerarors 5611 1972 Atires 19693 1972 6242 1977 FCergo loedpl inheWINAC trade byPon byyear I972 1977 weight tons f1LpOkUos 1972 Genoe 188 743 4ghom 183 340 Naples 71556 other Itelian pons 2074p tae1464 579 1977 Genoa 79940 Leghom 143 487 Nepla 48706 dher lulien ports 93911 toel 468 044 GValue of IWian Lire Lira per pollar H1merican Ezpon Lines p2sent Ilat urvicing WINAC trade Wtel conteintt cawiry6782 TEU trcquency of service at Ialian ons every 7days H2Biuk Ses Shipping Co sprcmnt Flac servicing W1NAC trede tolal container capacity 1488 TEU xquency of urvice at Ialian pons every 10days H3Costa Line spresmt Flat xrvicing WINAC Irede total container apacity 600 7EU flequency of service et Ialian ports every 14days



GHS FEDERAL h1ARITIME COMMISSION isabsolutely nodata inthe record toshow whether rebares ueinfact being paid Opening Brief p22and itsoat what evels and with what frequency Sea Land Service Inc opening brief p6says the record isreplete with references tomalpractices which aze common inthe trade True there isnohard evidence ofmalpractices sufficient tofind acazrier or shipper invioladon of the Shipping Act Emphasis supplied Hearing Counsel Reply Brief p17says that inthe present proceeding although direct evidence of rebating was not available emphasis supplied wimesses who were directly involved with the WINAC trade for many yeazs were certainly qualified tooffer reliable hearsay evidence of proba6ve value Further according toHearing Counsel iishighly untealisuc toexpect lines inthe trade toacmally confess toillegal rebadng inthis proceeding and DO1 could not present any evidence torefute the existence of malpcactices Hearing Counsel says the cumulauve consistency of the history inthe vade the testimony of two knowledgeable witnesses aze sufficient tosupport afinding that malprac pces are aserious problem inthe WINAC Vade p17The instant record astodirect evidence of malpractices and rebates inthe WINAC trade leads the Presiding Administrative Law Judge tofind and con clude heagrees with the DepaRment of Jusdce that the proponents have failed toproduce direct evidence of serious malpractices ezisting inthe WINAC trade and that there isabsolutely nodata inthe record toshow whether rebates are infact being paid The record dces show that inaddition toSea Land sassertion there isnohard evidence of malpractice sufficient tofind acamer or shipper inviolation of the Shipping Act wimess Scaffardi when asked Has anybody arepresentative of aline ever told you that their pazticular line pays rebates or engages inany other soR of malpractices February I51978 TR212 replied Yes inthe fonn of mmors Iunderstand that one fonvarder says that one line says that another agent isbeing told but always inthe form of rumors and the only two basic cases which everybody seems toknow pretty well ishecase of AUantica Lina which isthe case pending with the FMC now and the other isthe Sea Land case Wimess Piacentini tesflfied that the type of malQractices inthe 1960 siemisdeclaratioas misdescriprion of cazgo cazgo rebates servias rendered and not paid exist today TR306 Hearing Counsel saying malpractices represent avery serious problem dces not point toany paR of the record inthis proceeding which substantiates malpractices Hearing Counsel saying evidence of rebating was not available resorts tousing the 1962 Celler Committee report and The nvestigation Practrces erc WlNACINorth Attanric Range Trade Docket No 916 10FMC951961 and asseRS Reply Brief p16Rumors of malpractice can beprobative evidence citing Malpractices BrazillUnited States Trade Docket No 684415FMC551971 fLe QAsmrinueG Qpura kmr ifLeSnIaeAcue invdvep pymeou intlxIWimTMel lhWly uevol fuoiiiv riMNe SeWO aee ANo QYwAonY kror AIOon tknov pBWnucmM mNYvibul uepuenuu eolirc bub1E yau Nu Ne vlizIwceWly eyged inulp cti eAAMdWeIY nooa21F MC



ITALY USANORTH ATLANTIC POOL AGREEMENT 689 Hearing Counsel reply brief p14contends that malpractices have existed for many yeazs inthe WINAC trade exist now aze likely tocontinue unless checked and represent avery serious problem The conditions inthe WINAC trade which have permitted malpractices and rebates toflourish have been the object of concern bythe Commission for many yeazs and were investigated bythe Celler Committee In1962 the conditions of the Italian trade were described and reported bythe Celler Committee InItaly throughout modern time Hearing Counsel azgues the rebate and special discount has been atypical lawful and proper way of conducting business that Inlnvestigation Practices etc W1NAC North Atlantic Range Trade supra the Commssion investigated the practices of the WINAC trade and described itasfollows quoting from 10FMC95at 97Despite the fact that the W1NAC Conference Agrcemen forbids discounts payments or retums toshippers without unanimous consent of all parties and provides that tariffs shall bestricUy observed concessions and rebates of one type or another have consistenUy plagued the WINAC trade 1heCommission inapproving the prior WINAC pool in1966 found these same condiuons persisting inthe trade quoting from Mediterranean Pools Invesrigation Docket No 1212 9FMC264 270 1966 Since World War IIrobates and special concessions have inthe opinion of the wimesses bcen perpetuated bythe seriously overtonnaged state of the V17NAC trade With every line seriously short of sufficient cargo tofill the available space the pressures toward rebates and other concessions wero fomtidable Those pressures toward malpractice were made almost irtesista ble bythe power of the Italian forwarder who tlvough his control over the booking of the cargo sought and ofren obtained rate concessions from the camers inhis efforts toremain competitive with the forwarders Anadded impetus towazd malpractice was alack of wnfidence among the ines The wimesses testified that when aforwarder undertook toplay one line off against another his statement of concessessions offered would ordinarily beaccepted assubstantially true Hearing Counsel also argues that the present conditions of the WINAC trade asdescribed byproponents witnesses reflect and are acontinuation of itsturbulent history that Documentation of incidents of rebating which DOJ requires isnot necessary tomeet that standard of proof which the Commission has required onprevious occasions that Rumors of Malpractice can beprobative evidence Hearing Counsel cited inMalpractices Brazi United States Trade supra the Commission found sufficient reliable evidence tocorroborate hearsay evidence supporting afinding of malpractices inthe Brazii uade The Commission stated that hearsay evidence must bejudged bythe convincing quality of the particular hearsay the opposing evi dence or lack of itand the circumstances 1heSupreme Court inFMCVAktiebolaget Svenska Amerika Linien 390 US238 19LEd2d1071 88SCt 1005 1968 suggested amemorandum of justification berequired tobesubmitted with each agreement fled for Commission action toprovide abasis for itsevaluation under the antitrust test vis avis the public interest standard and that such memorandum shall demon strate that the agreement isrequired byaserious vansportation consideration Unfortunately inthis proceeding nosuch memorandum was required



690 FEDERAL MARITIME COMMISSION The Presiding Adminis rative Law Judge fahoms from the azgumen sof the proponents of the Agreement and their asseRion that Rumors of Malpractices caa beprobative evidence that the 1966 decision inthe WINAC Vade and the 1962 Celler Committee RepoR assertions astomalpractices continue roday etc that the serious need inthe WINAC Vade isinthe public interest toridthe WNAC trade of oveROnnaging rebating and all malpractices Itisdeemed that this record shows only mmors asrorebating and malprac tices Itisdeemed that the Department of Justice Opening Brief p24iscoaect instating that rumors donot constitute substantial evidence quoting fromNLRB vRemington Rand 94F2d862 873 CA21938 inwhich Judge Leamed Hand wrote That does not mean tha mere mmor will strve tosuppoR afinding but hearsay may dosoat least ifmore isnot conveniently available and ifinthe end the finding issupported bythe kind of evi dcnce onwhich responsible persons arc accustomed torely inserious affairs As orumor and subs antial evidence see Schoo Board of Broward Counry Forida vHEW525 F2d900 CA51976 Richardson Seeretary of HEWvPerales 402 US389 1971 The proponents contend that serious problems threaren the future of the WINAC trade that the problems aze myriad and serious opening brief p47including oveROnnaging asaresult of Italy sgeographic location excessive service competition underudlization of vessels noexpectation of cazgo growth inthe future malpractices etc Itisazgued that byreducing wasteful competi 6on including oveaonnaging and malpractices apool will alleviate the revenue and cos squeeze byreducing cacrier costs yet not increasing rates bid p49that approval of the present Pool Agreement would beconsonant with the public interest inthat any compe68on which would becurtailed bythe Agreement isdeswctive and wasteful and initself tends rowork hazdship onshippers through discriminatory rebates and the creation of rate instability pbid p50The proponents asseR that Apool isthe only means bywhich overtonnaging can beeliminated without at the same time eliminating the service inthe trade of arange of compedng carriers pbid They contend the Pool Agreement would infact preserve the necessary competition of awide range of caniers inthe trade byreducing excessive competition which only serves tomake service more costly than necessary and unpro5table pbid p54The proponents besides azguing l6id p56that the pool isnecessary and will beeffective toeliminate malpractices inthe trade urge that apool isthe onty satisfactory answer because itprovides the only mechanism for eliminating the incentive toengage inmalpractices pbid p59And the Pool Agreement will have noadverse effect whatsoever onthe shipping public bid and compedtion would not becompletely eliminated under the proposed pool pbid p60nor have anadverse effect onrates pbid p62The Depaztment of Justice onthe other hand argues that apool isnot the least andcompedtive way toeliminate malpractices even assuming arguendo the existence of malpractices inthe WINAC trade or reduce overtonnaging DOJ opening brief p25The DOJ suggests that instead of taking measures designed roincrease the rigidity of the conference rate structure asthe pool isintended todogreater scope should begiven for price flexibility Through 21FMC



ITALY USANORTH ATLANTIC POOL AGREEMENT 691 such action itwould beeasier for prices toreach the mazket clearing level and once that level isachieved one can expect the demise of any malpractices which may exist bid The DOcontends that approval of the pool would not provide important public benefits or further valid regulatory purposes p6id p27nor assure shippers adequate service bid p29Hearing Counsel takes heposition that pool benefits outweigh anticompeti tive effects inrehabilitating the WINAC trade opening brief p18Hearing Counsel asserts that byeliminating the incentives for malpractices reducing excessive loading calls inanovertonnaged trade and bringing abou raesability the WINAC pool may produce benefits which outweigh the anticompetitive effects pbid p19Further says Hearing Counsel the incentive torebate for the purpose of obtaining or keeping cargo which another cazrier could carry iseliminated when acamer isassured apercentage of the trade pbid But inorder tobring integriry tothe WINAC trade Hearing Counsel sees itasessential that the pool and the self policing system work inconcert and bedependent upon each other bid p24Much argument ismade that fortner Commission approval of apool agree ment inthis WINAC trade was of great benefit inalleviating similady claimed problems referring toDocket No 916 nvestigation ojPractices Operations Actions and Agreements West Coast of mly Sicilian and Adriatic Parts North Atlantic Range Trade 10FMC951966 which case isalso cited for the presence of malpractices inthis Vade Among the facu stated inthat case isfound From the very beginning of the WINAC Conference in1934 the trade has been characterized byunrest The source of this unrest stems from rebating and continuous rumors oj malpractices bid p96Traditionally rebating and other concessions are widely employed Italian lawspecifically sanctions such practices pbid Forwazders are induced toseek reductions and concessions from carriers and have maintained such measures aze necessary inorder tostay inbusiness pbid p97Rumors circulated conceming 10percent rebates and other concessions offered bythe smaller lines bid p99Widespread rumors regarding continued malpractices per suaded resignations from WINAC bid p102 Emphasis supplied Patently inapproving the Pool inthe previous attempt toaid the WINAC trade direct hard evidence of serious problems of overtonnaging unprofita bility rebating and myriad malpractices similaz tothose problems claimeA inthe instant case was lacking and rumor prevailed Approval of the Pool was inthe best interest of the public Possibly italso may beinthe best interest of the public through this similarly proposed Pool Agreement roprovide another chance tothe W1NAC trade tomeet serious problems claimed soastobring about the kind of utilization of the carriers inthe trade that ismost efficient profitable and useful roshippen and carriers inthe best public interest Tothat end and for those reasons the pool agreement possibly should beapproved after certain modifica tions hereinafter noted Insaoomin Ne mvke IwinB kvel isAefiMd uhin8 kvel of rmvNC Ne yuetiryof urvitt demaiMeE vuequJ wNe9u ntiry ofwvia wpplied At Nx nudwNen woulEh equel oNe mvBinol can ariMrcmen lcosto poviGnp servitt Mvch 31198TRl3 21FMC



692 FEDERAL MARITIMB CUhIlNISSION iWith the modiflcations We pool agreement would conform with secdon 15of the Shipping Act 1416 pmvisions othere having been filed with this ICommission anagreement pooGng or apportioaing eamings losses or itraffic that afteF nodce and hearing and modification the agree ment would befound not tobetunjuatly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between exporters jfrom the Uniud States and their foreign competitora or 2Woperate tothe detrimene of the commerce of the United States or 3tobecontrary tothe public interest or 4tobeinviolapon of this Aet Numbers supplied Sea Land Sewice Inc argues Opaning Brief p7that not only will approvat of the pool benei tUSflag carriers inthe trade but itwill also beneFt shippers that the plaaning and rationalizedon of service whieh will result from Ithe pool will eliminate the incentive torebate and Wparticipate inmalpracaces bid PP781The proponents assert Opening Brief pSOthat approval of the present Pool Agreement will beconsonaat with the gublic interest inthat any compedtion which will becurtailed bythe agreement isdestrucdve and wasteful and initself tends towark hardship onshippers thtoagh dlscriminatory rebates and the croadon of rate instability The preponents say pS3there isnoreasonable alternawe toapool for bringing capacity inine with cargo availabiliry inthe iWII iAC trade Further pp5960that tha Pool Agreement wi11 ave no1adverae effect whatsoever onthe shipping pubflc that service will remain more thaa adequate tomeet tttc needs of thtrade and rates will beuneffected bytha jPool The proponents atate that The fact that not asingle shipper or port has pre asented any evidence invgposidon toappronal of dePoal Agreement speaks for itself jiearing ounsel Fteply Brief p18submi vthat approval of tho Pool fsinjthe pubUc laterast iecause contro hseveral iesofatt Extensive portion of our com teree may indoed bedetrimental tuthis nafion scommerce espeoialty when somany are ownect or contr lled bygovernments ofattier naUons Arci iHa ring Couasel ur esthis itrue whatfi4r the peivatzly owned carriers of ottr commeree who are handicapped bythe arFangement are 4mericar or of any other flag Therefore approval of the WtNAC pWl wauld serve tomcrease the ability of Utrited St tes catriers eswell eeother privately owned cariers tocompete inthe trade with state conte 1t Aarriers whose preaence ceptesents a1thre tWihEfJScommerce iThe Department of Juetice contends ttraE We proponents have failed toshaw that the pool iaconsiatent witG tiEpul licinterast Upon consi ratton of the above and the record hnroin thtProsiding Admirt ishativt Law Judge frnds and concludes having nQted that poaitive proof onjvarious espects of thQease astomaiprsctieas tneluding rebating waa simply not avatlaTile one way othe other heiepereuadad bythe srgumen of the proponents aswpuhlic intar tand that based oninferem asgenssai yor ashero ontho Commission sapecial familiarity with the WINAC trade inthe 1shipping iadustry hamay and dnes draw inferen esonthese points from the incomplete avidence th8t was availahle See svenska supra 394 US8t p248 The inferoncea include the aerious problems envisioned bythe pmponents



ITALY USANORTH ATLANT7C POOL AGREEMENT 693 and those brought about inasimilaz setting asthose claimed inthe WINAC trade Itisreiterated that the instant Pool Agreement isnot contrary tothe public interest ifmodified ashereinafter provided As modified the Pool Agreement would befound tobeinthe public interest inhelping tosolve the problems of the WINAC trade and thus should beapproved The modifications uedeemed necessary because asMr Justice Black wrote inSvenska The conferences had abused their power inthe past and might dosointhe future unless they were sub jected tosome form of effecdve govemmental supervision Firsfly Hearing Counsel srecommended modification that the Pool Agreement No 10286 bemodified tocontain language which obligates the WINAC Conference neuval body topolice all aspects of the pool and which obligate the Pool members tobesubject rothe enforcement authority of the conferences isdeemed reasonable and isaccepted Secondly aspart of effecave govemmental supervision itisdeemed that the pool Agreement Article 43Exh 1p11aswell asany other pertinent azeas should bemodified toinclude the Federal Mazitime Commission among those towhom the items referred toinArticle 43of the Pool Agreement shall bemade available ondemand inorder topemrit verification of the acwracy of any later report or manifest Thirdty asapaR of effecdve govemmental supervision itisdeemed that acopy of all records inconnecdon with the Pool Agreement and itsmembers bekept inthe United States available for inspection bythe Commission Fourthly upazt of effecfive governmental supervision that the existence of the agreement aspmvided inArticle 141Exh 1p32bemodified toprovide for only atwo year period with noautomatic renewal Fifthly the Pool Agreement explains any and all modifications brought about bythe withdrawal of American President Lines from the Pool Agreement Wherefore itisordered APool Agreement No 10286 shall bemodified asfollows 1tocontain language which obligates the WINAC conference neutral body topolice all aspects of the Pool and which obligares the Pool members tobesubject tothe enforcement authoriry of the conference 2toinclude the Federal Maritime Commission among those towhom the items referred toinArticle 43of the Pool Agreement shall bemade available 3tokeep acopy of all records inconnection with the Pool Agreement and itsmembers inthe United States available for inspection bythis Commission 4toprovide that the ezistence of the Pool Agreement shall befor only atwo year period with noautomatic renewal 5toexplain any and all modifications brough about bythe withdrawal of American President Lines from the Pool Agreement BUpon notice satisfactory tothis Commission that the modification inocur



94FEDERAL MARITIME COMMISSION Aabove properly have been made the Pool Agreement asmodified will stand approved and this proceeding discontinued SWILLIAM BEASLEY HARRIS Administrative Law Judge WASHINGTON DCAugust 311978 2t FMC
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pVERAGE VALUE OF RATE BASE 697 end of the yeaz shall bereported and the arithmeric average thereof shall beallocated toThe Service and toThe Trade inthe same proportion asisthe cost of the vessel inSchedule ISubdivision iiisamended byadding anew sentence at the end reading asfollows The reserve for depreciation upon which the deduction iscalculated shall bethe average of the reserves for depreciation at the beginning of the yeaz and at date of disposal Anew subdivision iii isadded asfollows iii Foz any vesse sacquired during the period anaddition shall bemade representing one half of the reserve for depreciation onthat vessel at the end of the yeaz Insection 512 7b3ithe following three sentences will replace the first sentence Actual investment representing original cost tothe carrier or ioany related company inother fixed assets employed in7heService sha21 berepoRed asat the beginning of the yeaz Acwmulated reserves for depreciation for these assets shall bereported asat both the beginning and the end of the year The azithmetic average of the reserves shall also beshown and shall bethe amount deducted fmm original cost indetertnining rate base The following sentence istobeadded tothe end of the existing section 512J b6Where other assets aze subject todepreciadon the amount of the reserve tobesubtracted from the original cost indetern ining the component of rate base shall bethe arithmetic average of the reserve for depreciaflon at the beginning and the end af the year The following sentence will beadded between the existing second and third sentences of section 512 7b7Incalculating depreciated costs the reserve for depreciauon tobededucted from the original cost shal bethe arithmeGc average of the reserve for depreciation at the beginning and the end of the yeaz By the Commission SFRANG7S CHURNEY Secretary 21FMC



TITLE46SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTERBREGULATIONS AFFECTING MARITIME CARRIERS

AND RELATED ACTIVITIES

DOCKET 785 GENERAL ORDER 11 AMDT 5

PART512Financial Reports By Common Carriers By
Water in the Domestic Offshore Trades

SubpartAVessel Operating Common Carriers

Balance Sheet and Income Statements Reports
Capitalization of Interest During Construction

January 29 1979

ACTION Final Rule

SUMMARY The Federal Maritime Commission is revising its regulations
which govern the financial reports by common carriers by
water in the domestic offshore trades This change will

require common carriers by water in the domestic offshore

trades to capitalize interest incurred during a period of

construction in determining the value of an asset to be

included in rate base The capitalization of interest incurred

during construction will assign a more accurate cost to the

asset and permit a carrier to earn a rate of return on rate base

which is more conceptually correct

EFFECTIVE DATE This amendment shall be effective thirty 30 days after

publication in the Federal Register and shall be applicable to assets the construc

tion of which was completed after December 31 1977

SUPPLEMENTAL INFORMATION

Pursuant to the authority of sections 18 21 and 43 of the Shipping Act 1916

46USC 817 820 and 841 sections 2 4 and 7 of the Intercoastal Shipping
Act 1933 46USC 844 845a and 847 and section 4 of the Administrative

Procedure Act 5 USC 553 the Federal Maritime Commission hereinafter

referred to as the Commission is authorized and directed to make rules and

regulations affecting Vessel Operating Common Carriers in the Domestic Off

shore Commerce of the United States

Part 512 of the Commissions regulations requires the filing of rate base and

income account statements from vessel operating common carriers These

statements aid the Commission in the discharge of its duties by providing data

used in evaluating the reasonableness of rates for the carriage of cargo and insure

that the level of the rates which produce profits are commensurate with the
tamers cost of capital
698 21 FMC



CAPITALIZATION OF INTEREST DURING CONSTRUCTION 699 This proceeding was instituted byNotice of Proposed Rulemaking published inthe Federal Register onMarch 241978 toamend section 512 3of the Commission sGeneral Order 1146CFR Part 512 byadding anew paragraph jThe purpose of this amendment istorequire domestic offshore vessel operat ing common carriers tocapitalize interest during aperiod of construction The capitalization of such interest will result inthe inclusion inrate base of amore accurate cost of assets employed and allow acarrier torecover this cost infuture rate structures Comments were received from six interested parties one of which merely endorsed the proposed rule Two commentators advocated the use of interest rates other than the prime rate asproposed One suggested the utilization of the weighted average of rates paid bythe particular carrier onall of itsoutstanding long term issues The other proposed using actual rates for borrowings and the prime rate for equity funding Initsreply Hearing Counsel recited anumber of reasons against adopting either of these proposals Long term debt averaging isnot totally without merit but not all financing comes from long term debt Loans repayable within one year may contribute tofunding construction Furthermore since such amethod would not take into account equity financing the average could beskewed byrates onfunds not used for construction The use of actual rates iseven less attractive Funding may come from several sources such asbank borrowings general purpose bond issues and equity Identification of aspecific amount from aspecific source with aspecial asset may prove impossible Also the classifica tion of aborrowing from arelated company asdebt or equity may prove difficult Inaddition tothe foregoing carriers building identical assets may becharged different rates based oncredit rating Thus the less efficient carrier inall likelihood would achieve ahigher rate base than the more efficient one The Commission believes that lacking conclusive arguments infavor of analtema tive the ease of administration of the prime rate makes itsadoption appropriate Itmay benoted that one commentator specifically endorsed utilization of the prime rate for that reason Comments received also recommended broadening application of the rule both astocost and period covered Itwas suggested that all costs which are capitalized under generally accepted accounting principles should beincluded within the scope of the rule Itisthe Commission sunderstanding that certain of these costs are significant sums and result inanumber of payments over aperiod of time which are readily identifiable Others involve smaller amounts may result inasingle payment and or present difficulties inverification Having given due consideration tothis matter the Commission finds that periodic payments toafirmunder contract toperform such services asasset design engineering studies and performance inspections may appropriately betaken into account incomputing the cost of funds during construction However broadening the application of the rule toinclude the multitude of items which may beappropriately capitalized would result inadministrative complexity without significant benefit tothe carver 21FMC



700 FEDERAL MARITIME COMMISSION One commentator questioned the nature of the rule raised several procedural questions and equated treatment under the proposed rule toincome tax treat ment The proposed rule will affect the computation of rate base and will impact onall matters which involve rate base including the evaluation of ratemaking bycarriers The rule issubstantive and isintended toprovide for amore accurate computation of the value of assets devoted tothe domestic offshore trades Also the Commission believes that income tax treatment should not beanoverriding consideration inregulatory ratemaking Itisthe Commission sresponsibility todevelop aproper basis for the evaluation of the propriety of carrier rates irrespective of how certain items are treated for tax purposes Several comments received were considered tohave merit Itwas suggested that the calculation of capitalized interest beshown only once and beincorporat edbyreference insubsequent reports Recommendations were also made toinclude assets constructed byrelated companies and toconsider only those strikes which delay construction incomputing the 12month period Hearing Counsel recommended substitution of the term carrier for company and making captilization mandatory These comments have been taken into account inthe composition of the final rule Therefore section 512 3of the Title 46CFR isamended byadding anew paragraph designated section 512 30and reading asfollows 512 30Interest During Construction Interest shall becapitalized onall funds including the carrier sown funds actually employed inthe design engineering study performance inspection construction reconstruction or reconditioning of acapital asset Such asset shall beowned inacarrier sown name or inthe name of any of itsrelated companies Should carrier capitalize such interest onassets of related companies said companies shall produce any information related tothe assets upon request of the Federal Maritime Commis sion itsemployees or agents Interest during contruction shall beeligible for capitalization when all of the following conditions and requirements are met 1The construction period must be12months or greater For the purpose of this part the construction period begins when construction work commences onthe asset and ends when the asset isready for use bythe carrier Strike periods during which construction isdelayed for eight consecutive days or more must beeliminated when determining whether or not the 12month requirement ismet 2Payments must bemade onaperiodic basis during the period of design and construction 3Interest shall becalculated starting with the first payment and oneach payment thereafter The rate employed shall bethe average prime rate for the month inwhich the payment ismade asset forth inthe Federal Reserve Bulletin 4Adetailed description of the interest calculations made including the name of the construction company employed and firmor firms performing design engineering and or inspection services shall beset forth onaseparate schedule for each capital asset included inarate base of the carrier inthe first year of such inclusion for which interest capitalization has been employed Such capitalized interest shall beincluded inrate base when the asset isincluded inrate base inaccordance with section 512 7band inthe same allocable amounts asthe asset Aschedule shall beprovided with each rate base statement setting forth 21FMC



CAPITALIZATION OF INTEREST DURING CONSTRUCTION 701

the year in which an interest calculation statement was submitted for each asset
which includes capitalized construction interest in the rate base The following is
a simplified example of the interest calculation

ABC COMPANY INC
December 31 1979

Description of Dates of

Asset 55 Steamship Construction 517743079

MONTHS
FROM

PAYMENT PRIME PAYMENT TO

DATE PAYEE PAYMENTS RATE DELIVERY INTEREST

103176 J J 25000 70 30 4375
043077 JJ 25000 80 24 4000
050177 CONSTRUCTION COMMENCED

103177 XYZ 25000000 7 0 18 2625000

043078 XYZ 25000000 75 12 1875000
103178 XYZ 25000000 80 6 1000000
043079 XYZ 25000000 7 0 0

Design engineering and Inspection services performed by Jones and Jones PC JJ
Constructed by XYZ Construction Co XYZ

5 The effects of the interest during construction provisions shall be calculated on work com
pleted after December 31 1977

By the Commission

21 FMC

100050000 5508375

S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

DOCKET NO 7412

AGREEMENT No 99391

MODIFICATION AND EXTENSION OF A POOLING SAILING
AND EQUAL ACCESS TO GOVERNMENT CONTROLLED CARGO

ORDER OF CONDITIONAL APPROVAL

January 30 1979

This proceeding was initiated on April I 1974 to determine if Agreement
No 9939I a pooling sailing and equal access agreement between Prudential
Lines PLI and Compania Peruana de Vapores CPV should be approved
disapproved or modified pursuant to section 15 Shipping Act 1916 Thereafter
the parties withdrew Agreement 99391 and filed Agreement Nos 99392 and
99393On November 3 1976 the Commission conditionally approved Agree
ment Nos 99392 and 99393 pendente lite and ordered Agreement 99392 to
be set down for investigation and hearing

Agreement No 99392 is in effect a completely new agreement between the
parties as it provides only for equal access and not pooling of revenues
Agreement No 99393 is an interim arrangement providing for the suspension
of the overcarriage penalty provisions of Agreement No 9939 pending final
action on Agreement No 99392

Subsequent to our interim approval of Agreement No 99392 Westfal
Larsen Line WL the sole protestant withdrew from the proceeding This
prompted PLI to move that this proceeding be discontinued and that Agreement
Nos 99392 and 99393 be finally approved On May 24 1977 the
Commission denied PLIs request

P11 then petitioned for modification of our amended Order of Investigation
November 3 1976 Order and reconsideration of our May 24 1977 Order
denying PLIs motions to discontinue the proceeding

Thereafter CPV by letter of July 11 1977 advised that it will no longer
participate in Docket No 7412 involving Agreement No 99391 because
1 The proceeding has been in a dead center position without reason

2 The only protesting parties have long since withdrawn
3 The discovering sic procedures initiated by Hearing Counsel presumed to question the

Agreement No 9930 the basic agreement was approved by the Commission through March 22 1974 In Docket No 71 71
Agreement No 9939 Pooling Sailing and Equal Access to Government Conirollyd Cargo Agreements 16 FM C 293 1973
Agreement No 99391 modified the basic agreement by rarer alia extending the Agreementsterm

Our action been effectively resolves the mantis raised by P11 in its petition to modify and reconsider Accordingly except to the
extent granted herein PGs petition is denied

702 21 FMC



MODIFICATION OF EQUAL ACCESS TO GOVERNMENT CONTROLLED CARGO 703

shipping laws and policies of Peru a sovereign nationSuch discovery requests go far beyond any
rational bounds involved in the proceeding

In response to CPVs correspondence Administrative Law Judge Seymour
Glanzer Presiding Officer sua sponte discontinued the proceeding The
Presiding Officer viewed CPVswithdrawal from the proceeding as a request
for dismissal of the application for approval of Agreement Nos 99392 and
99393 under section 15 by one of the two parties to the submitted agree
ment Although the Presiding Officer recognized that the question of Peruvian
sovereignty is the motivating factor for CPVs withdrawal the Presiding
Officer felt constrained in view of CPVs lack of participation to discontinue
this proceeding

PLI has appealed from the Presiding Officersorder of dismissal and urged
approval of Agreement No 99392

21 FMC

DISCUSSION

A Agreement No 99392
As we have indicated Agreement No 99391 has been superseded by

Agreement No 99392 which is now before us on PLIs motions In our
consideration of these motions we have determined to examine Agreement No
99392 in Tight of our recent decision in Docket No 74 Agreement No
10066Cooperative Working Arrangement 21 FMC 1978 served
November 17 1978

Agreement No 99392 as interimly approved by our Order of November 3
1976 provides that
1 CPV and PLI maintain regular maritime service between ports in Peru and ports on the West
Coast of the United States and that these parties declare their intention to cooperate to the extent al
lowed by this Agreement for the purpose of ensunng that commerce moving in the southbound trade
is served regularly and efficiently

2 CPV and PLI will have free access to the cargo carried to Peru from United States West Coast
ports and that the spirit of reciprocity must be maintained regarding participation by both lines
3 The parties agree that if one of them cannot accommodate a shippers request for space that
party will advise the shipper that service may be available on the vessels of the other party and will
further advise the shipper to contact the other party The parties agree to exchange such information
as to the schedules of each others vessels and to the type of cargoes that may be accommodated

4 Cargoes will be carved in accordance with the tariff rules of the Latin American Pacific Coast
Steamship Conference

5 CPV and PLI shall become associated companies insofar as the transportation of cargo to
connection with paragraph 2 is concerned

6 The Agreement shall be submitted for approval in accordance with the legislative requirements
of Peru and the United States

7 The Agreement shall be of indefinite duration

The Agreement as submitted by providing for equal access coordination of
sailing and cargo referral is at the very east a combination in restraint of trade
violative of section 1 of the Sherman Act As such the Agreement is prima facie

The Presiding Officer advised that the question of Peruvian sovereignty is an additional factor motivating this order



7O4 FEDERAL MARiTIMS CpMMISSION subject rodisapproval under the public interest standard of sec6on 15unless justified PLI has argued and the Commission has foued when Agreement No 9939 iwas originally approved inDocket No 7171supra that the impetus for the equal access ageement at issue here isthe Peruvian cazgo preference decrees The other altematives available toPLI woutd require insofar aswe aze aavare retaliaWry acdon such asthose permitted under secNon 19of the Merchant Marinc Act 1420 with itspossible resultant inter governmental conflict When acommercia arrangement such asAgreement No 9939 2provides ameans toreconcile the conflict between the laws and policies of the United States iand itstrading partners the Agreement clearly yields important public benefits through the avoidaace of disruptive retaliatory aation and the resultant inter governmental conflict Inaddidon tothe extent Agreement No 9939 2allows United Staus tlag carriers access toasignifcant portion of government controlled cargo that would otherwiae not beavailable thereby also improving common carrier service toshippers and consignees itprovides addidonal impor tant public benefits Any reduction of United States flag liner service inour trades would bedetrimental tothe commerce of the United States We realize of course that section 15requires that the Commission consider tha effects of anagreoment onthird flag carriers inthis case avessei flying the flag of other than the United States or Pen Thus we are requ ued todisap prove cancel or modify any agreement that isfound tobaunjustly discrimi naWry or uafair asbetween carriera But before we may disapprove anjarrangement that dces not provide for participadon byal carriers serving the iuade asbeing discriminatory and unfair we must first find that such discrimina don or unfairnesa isuust AlWough the Agreement dcea nQt groviCle for participauon hyttitdflag lines we cannot find asamatter of lawthat the Agreoment itself isunjustly 1disariminatnry or unfair Tha Agreement at issue wasnegotiated and cxecutad byanUnitod States flag caRier inrasponse tovarious legislative enacunents of tho Peruvian Covernment which reatrietas cettain Penwian impo tsWeruvian flag vessels or itsassaciates Because tha Femvian Govemmene and CPW desired togain asr eatoUnited States cacgoea that are reatrictad toUnited 3tates flag vessels PWwas able Wnegotiate Agroemont 9939 2Thus this arrangemen provides PLI access toPeruvien cargo that isrostricted byPcruvian awtcPeruvian flag vessela or their associatos Theceforo itisnot the Agreement itsel which rostricts tlutd flag participadon inthe carriage of Pruvian sargo burather the ut derlying Peruvisn eerees Absent PLI snegotiadon af this arrange mont PLI could well have sodght rotaliatory action from itgovarnment Thi acGon intumcould well have rosulted ininter governmsntal conftict and thidisruption of transportation saevice inthe uade DatM No 747 Adanwr No 100Q6 Coqvfre lwWpkMr Armny ienu 21tMC14781 wrv 4NoWmb r17I97B PMC vAb7H oHSwuFaAnwMka GMin 790 US77B 18MMlqrrunn Pool ewiqgaHap 9PMC2H190 19i9i61 AartinvM Na lOOQ6 tupra Mwfoued laApwmentNo 9939 iyra mb6 CPV Wtlr Pwuvlu 0ov ennrnt ordl IMpw uqpupow repir uk



MODIFICATION OF EQUAL ACCESS TOGOVERNMENT CONTROLLED CARGO 7OS Inthe United States Peru trade third flag carriers donot find themselves inthe same position asUnited States tlag cacriers with regazd togaining access roresVic edPecuvian cazgoes For hird flag carriers canno insofaz asthis trade isconcemed offer the Peruvian Govemment and Peruvian flag vessels recipro cal carrying righu toUnited States restricted cazgoes Accordingly itisnot our approval of this Agreement which burdens third tlag carriers but rather the status of third flag carriers themselves and the Peruvian decrees which ineffect res rict third flag pazticipation inPeruvian commerce Although the stams afforded third flag carriers bythe Peuvian Govemment may beinconsistent wi hUnited States policies the Commission may not ignore the duly enacted lawand philosophies of other sovereign nations merely because they may not bewholly consistent with our own Such inconsistencies aze best resolved through com mercial azrangements such asAgreement No 9939 2inorder toavoid retali atory action international conflict and the resultant disruption of United States waterbome commerce Accordingly we cannot find asamatter of lawthat Agreement 9939 2isunjustly discriminatory ot unfait BModificarions Required Our finding that Agreement No 9939 2isinthe public interest because itconfers impoctant public benefits does not however conclude our inquiry We must inconsidering anantitrust exemp ion for the Agreement make certain that the conduct legalized dces not invade the prohibitions of the antiwst laws any more than isnecessary tosecure the purposes of the Shipping Act 1916 and the legitimate objective of the Agreement itself With this consideration inmind and inlight of our recent decision inDocket No 745Agreement No 10066 supra we find that certain provisions iePazagraph 1the cooperatiod provision and Paragraph 3the cazgo refeaal provision exceed the legitimate objectives of the Agreement rothe extent ithas been justified Accordingly the deletion of these provisions isbeing made acondition tothe approval of the Agreement We are also requiring asacondition of approval that aprovision beadded tothe Agreement which allows for the admission of other United States flag cacriers As afurther condidon of approval we shall require the parties tomodify the tecm of the Agreement Adiscussion of each of the required modificaaons follows 1The Cooperarion Provision Pazagraph 1provides that the pazties shall cooperate tothe extent allowed bythis Agreement for the purposes of insuring that commerce moving inthe southbound trades from the Pacific Coast of the United States toPeru beserved regulazly and efficiently While PLl advises that this language isintended only asasWtement of the parties commitment toengage inthe activides permitted elsewhere inthe agreement the pazties have failed tojustify the sweeping moeuveaaaartweatlucniyranr emwnyuihVStrde hrembd impaemeen riNwme SauN Aoini miutioiul fllimMEic yMtprefineEbe med faNua nrtinf inNe trddht xeSwlh Amerin uWNe vova twMie ABrrrmrN Na 93Q aid 981d Rrvmur Padt USBraiil TaAr 1FMC119 nIbIIoNi rtudilmu IhrtmembnedNUOfnece siryNeUNVdSUwfaei nmmmerceudwthefuei ncommncsaf ndM waei niutloe 21FMC



OFEDERAL MARITIME COMMISSION language used inFaragraph 1Paragraph 1could beread toauthorize coordina tion of sailing space chartering or other anticompetitive activifies under the guise of assuring that commerce moves inthis uade Inshort the language of Paragraph 1has not been adequately justified and isnot sufficiently precise topermit interested parties taasceRain the scope of the Agreement without recourse tooutside sources As we have explained inthe past itwould becontrary tothe putalic interest toapprove anagreement whose coverage issovague that the public and the Commission cannut ascertain the coverage byreading the agreement BAccordingly we shall require asaconditioo of approval that the pacEies delete Paragraph 1of Agreement No 4939 22Cargo Referral We likewise find thc AgreemenYs cargo refeaal provision tobevague and unjustified onthe record Paragraph 3of the Agreement provides that ifone of the parties tothe Agreement isunable toaccommodate ashipper srequest for space that party will beadvised tocontact the other party asthe requested service may beavailable onthe other party svessel The authority contained inthis paragraph would appear tnbind ashipper tothe services of both the parties tothis Agreement irrespective of shipper preference The potential for unwarranted unjustified anticompetitive astivity presented bythis provision istao great tomerit our approval under section 15As we stated inAgreement No 10066 supra itwould beanomalous toapprove such ananticompetitive provision inanagreemant the approval of which has heen sought onthe basis of increased competition with respect togovernment enntrollod cargo Inseeking approval of this Agroement PLI has alleged that the Agreement isrequired toallow the paRies tocompete for governrttent concrolled cargo partic larly with espeet toPentvian nont lled eargo that may oth rwise not beavailahlo toPLI Paragra h3of Agc ement FVo 9939 2wQUid apgear tounjustifiably eliminate all vesuges of cotnpetition 6etween the parties asitrequires ineffect thatthe pacties exhan ecargo offerings of controlled aswefl asnoncnntrolled catga Inthe absence of ashowing that chis proyision isrequired byaserious transportation need necessary tosecure important public benefits or infurtherance of avalid regulatory purpose wq find Paragraph 3contrary tothe public interest Approval of Agreement No 9939 2istherefore icondiuoned upon the deletion of this provision 3National jlag Partielpation As we have heretofore mendoned Agreement No 9939 2provides only for 1access togovernment controlled eargo byPLI and CPV Tlre Agreement as1submitfed does not allow for participatron byother United States flag lines that may enter ttistrade InAgreemenfNo 10066 supra we ouncFthat thefailure toprovide for additional United States flag participation inanequak access agree ment could preclude aUnited States flag carrier from entering the trade covered bythe agre ment artd that such arasult would becontraty tothe gublic int test and detrimental tothe commerce of the Uttited States Accordingly we shsp ARKnr Nn 9I18 Nnth ANunrldOwrbaund Eur ran Trudr 10FM0299 307 U967 Agrrrmrm Nn 0066 axpru



MODIFlCATION OF EQUAL ACCESS TOGOVERNMENT CONTROLLED CARGO IOIrequire asafurther condition of approval that the Agreement bemodified toprovide for participation byother United States Flag lines that may enter the vade covered bythis Agreement 4Term of the Agreement Although heAgreement assubmitted provides for anindefinite etmwe are requiring haitbelimited oahree yeaz term Not only have Proponents failed tojustify anindefinite tenn but bylimiting the term of the Agreement the Commission and the parties will at the time any extension issought beinaposition toreevaluate the need for heAgreement inview of the circumstances then existing inthe United States Peru Vade Inview of the nature of the Agreement the trade involved and the potential for modification of hecargo preference decrees we believe that athree year tenn isreasonable Therefore this Agreement isapproved onthe condi ion hat the Agreement bespeciFically limited toatetm of three years from the date of this approval CStarus of PLOn May 91978 Delta Steamship Lines Inc Delta and PLI advised the Commission haDel awas acquiring PLI and would beassuming itsMexican Caribbean Central and South American operations Delta further advised that itwished oassume all of PLI srigh sand liabili ies under herespec ive section 15agreemen stowhich PLI ispresen lyaparty including Agreement No 9939 On May 231978 we served notice 43Fed Reg 27074 of Delta sintent toassume the rights and liabilities of PLI under the respective section 15agreements inthe Irades concemed and advised Ihat Delta would besubsti uedfor PLI aspazty tothese agreemenu No comments or protests rosuch notice were filed Accordingly asafurther condition of approval we shall require the Agreement tobemodified bysubs iNing Delta Steamship Lines Inc for PLI DPresiding Ocer sOrder ojDismissa The Presiding Officer inhis October 51977 Order of Dismissal found that CPV had ineffect requested withdrawal of Agreement No 9939 2byitscoaespondence of uly 111977 CPV predicated itsrefusal toparticipate primarily onitsobjections tothe scope of discovery initia edbyHearing Counsel The Presiding Officer agreed holding that the question of Peruvian sovereignty isanadditional factor prompting this order of discontinuance IfCPV had valid objections rothe scope of discovery being pursued byHearing Counsel inthis proceeding itshould have followed the procedure provided inthe Commission sRules of Practice and Procedure However we note asdid the Presiding Officer hat CPV sJuly 111977 leter was not written byalawyer 10Inany event we believe that CPV scorrespondence reflects aconcem for the integrity of Peruvian sovereignty rather than arequest towithdraw Agreement No 9939 Accordingly and because we believe that Agreement 9939 2should now beapproved we are vacating the Presiding Officer sOrder of Dismissal As oluty II19LCPV ras ndrtprcsen dbycwnxl inNis OMNa np2I FMC



IOH FEDERAL MAR1TIhiE COT4IISS10N CONCLUSION For reasons stated above we find that Agreemen No 9939 2ifmodified asprovided herein confers important benefits and isinfurtherance of the regula tory purposes of the Shipping Act Moreover the extent of the anticompedtive activity being approved isnot sufficient tooutweigh these benefits and wazrant the Agreement sdisapproval Futher we find that the Agreement ascondition ally approved isnot unjustly discriminatory or unfair detrimental tothe commerce of the United States or otherwise inviolation of the Shipping Act 1916 THEREFORE ITISORDERED That Agreement No 9939 2isapproved pursuant tosecdon 15of the Shipping Act 1916 onthe condition that 1The preamble and Pazagraphs 24and 5beamended bydeleung Rudential Lines and subsumdng therefor Delta Steamship Lines Inc 2Pazagraph 1the cooperation provision and Pazagraph 3the cargo refecral provision bedeleted 3Anew Pazagraph 1beinseRed asfollows Inthe event ihat anaddiuonal United States tlag line senters the trade covered bythis Agreemen itismuNally agreed byNe signaWries heroW Nat such additional line sshall upon application and notice toIhe Federal Maritime Cortunission become signawry ies and participa efully intltis Agreement Inthe event that any oNerparty becomes signatory Wthis Ageement participation shall beeffective upon applicafion and notice tothe Federal Mariume Commission 47hat Paragraph 7the term provision bedeleted and replaced byanew pazagraph reading asfollows The ttttn of this Agreement sAali betlvee years from the effective date of the Federzl MariGme Cortunission sapproval of Nis Agreement provided however Nat eithtt pany may tefminaa the Agreement onsixry days notice 5The Commission receive onor beforo Mazch 261979 acomplete copy of Agreement No 9939 2modified inaccordance with subpazagraphs 123and 4signed bythe pazties ITISFCJRTHER ORDERED That the approval contained herein shall beeffective onthe date the above conditions aze met ITISFIJRTHER ORDERED That the Presiding Officer sOctober 51977 Order of Dismissal bevacated ITISFIJRTHER ORDERED That this proceeding bediscontinued Commissioner Les ieKanuk dissenting Irespectfully dissent from the action of the majoriry adopdng the Order of Conditional Approval The issue properly before the Commission iswhetherthe presiding officer was cocrect indiscontinuing the proceeding His action was taken after one of the two parties toAgreements 9939 2and 9939 3advised that itwould nolonger pacticipate and was withdrawing from this prceeeding The Administrative Law Judge faced with this notification and lack of response todiscovery requests and amotion tocompel determined that Compania Peruana deVapores CPV had effectively requested dismissal of the application for approval The record before uscontains noindication that CPV disputes the Administradve Law Judge sperception of events The remaining pazty rothe Agreement filed an21FMC



MODIFICATION OF EQUAL ACCESS TOGOVERNMEN fCOMROLLED CARGO JOI appeal of the Administrative Law Judge sOrder and itisthat appeal which isbefore the Commission The Commission action reflected inhemajority repoR goes faz beyond the narrow question of the effect of CPV swithdrawal onthe proceedings below Ins ead the Commission has ruled favorably onthe approvability of the Agree ment Insodoing the Commission has acted inafactual vawum and the result isnodoub defective Were Iinclined toagree with the majority scursory Veatment of the CPV withdrawal Order at 1314Iwould urge aremand of the proceeding tothe Adminisvative Law Judge for development of afactual record None of the issues upon which the Commission directed the development of arecord initsOrder of Investigation have been addressed bythe pazties We have before usvirtually noevidence onthe following quesuons 1What aze the exact provision of the cazgo preference laws of Peru at this time 2What effect have these cazgo preference laws had onpast and present camers serving the USPeru trades 3What has been the history of the competitive impact of Commission approval of predecessor agreement toAgreement 9939 24What are the present capaci ies of catriers serving the USPeuVades inrelation tothe overall volume of the vade These aze all matters which the Commission ordered the parties todevelop inthe course of hearings See Order of Investigation p9These are among the many legal and factual questions which must beanswered before Ican vote onwhether the Agreements should beapproved 7hese issues aze nomore close toresolution than they were when the Commission refused todiscontinue the proceeding at PLI srequest inMay 1977 The practice of hasdly catapulting ourselves into considerauon of the merits of agreements filed for approval pursuant tosection 15of the Shipping Act 1916 isone which serves noone well However sound our policy judgments however well motivated our actions we quickly find our work undone when we dispense with the process of building arecord 1his state of affairs iseasily avoided byinsisting onat least asubmission of affidavits of fact prior toconsideration of the merits of anagreement Iamnot prepared tovote for approval of anagreement backed only byprocedural motions of counsel for one of the two signatories On the matter that issquazely before the Commission Iamindined tosupport the Administrative Law Judge sinterpretation of events This support must however becazefully qualified The notifiction byCPV of itswithdrawal from the proceeding isambiguously worded The CPV letter of July ll1977 expresses icritation with discovery requests byHearing Counsel asone of three reasons for withdrawing from this proceeding and the decision tonolonger participate Counsel for PLI was granted time toobtain clarification from CPV 1mqniss NYPnden4J limlmPIl imludeC iniYppsal rtquesl fawmmuy ppord oihe Apremenl lviev such rcqueu uNe mnifnu rnof ggruvve AeeminA Ovoc cynNer tlun iuwaly menaiMA convictian tluMe Cwnmi siao caulE summuilr approve Mis Agreemen ihe AockelN inrp iBnof vhich lud morc hYORM nwe7Taeissuaueircludedei herapresslyaimplici lYlnNespeci cueasdesignatedby heCommissiai sOrderoflnvesligation md Heuin6 didNovcmhr 196PLI humoved fanwAifc iov of Ne OrJa of Invwig uon WNn mariov vupeMin befare Ne gercy Ne Ume Ne Commissbn vard toappove Ne Agramem Sufoomae page 3of Nc Qder of CoMitlanal Apmovd Thn maian vae consiEtteA Dy Ne mjorimy wave Esen aubsumed Uy itsEecisian bpprove Ne Agreemem 21FMC



71O FEDERAL MARITIME COMMISSION astothe intent of the notificadon and was unsuccessful See Adminisaative Law Judge sOrder at 6Even after the issuance of the Order of Dismissal CPV has not informed the Commission that itsnotice of withdrawal was misinterpret edbythe Administrative Law Judge Iwould expect some utterance of protest from CPV had their notificadon of withdrawal been meant toconvey anything other than anabandonment of the Agreement byCPV For this reason Isupport ithe conclusion of the Administrative Law Judge that CPV has walked away from this proceeding Iqualify my suppoR for the Administrative Law Judge sconclusion byobserving that there isnorequirement that all parties toanagreement submitted for secdon 15approval actively participate inaproceeding The obligadon of going forward with jusdfication of anagreement can insome circumstances befulfilled byone paRy acting onbehalf of others However itisnot unreasonable for the Commission toinsist that itbeclearly advised bythe parties when this approach isbeing employed Moreover such aprocedure must bepermitted only under condidons which donot thwart the rights of protestants or Hearing Counsei toengage ineffective discovery Here there isreason tobelieve that CPV swithdrawal was viewed bythat carrier asameans of avoiding inquiries from Hearing Counsel Inthis instance we are presented with asomewhat ambiguous notification of withdrawal coupled with conduct byCPV which less ambiguously indicates that the carrier has little or nointerest inthe fate of the Agreement For these reasons Idissent from the majoriry sdecision tooverrule the Adminisuadve Law Judge sdismissal of the prceeeding Even ifIsupported the majority sanalysis of the withdrawal of CPV Isubmit that the proper action was toremand the proceeding tothe Adminisuadve Law Judge for development of anevidentiary record The absence of any such record compels me todissent from 1the majority sdecision toapprove Agreement 9939 2Due tothe absence of any meaningful factual evideace and because of the procedural nature of my dissent Iwill not addresa at this time the problems Ihave with the Order of Conditional 1Approval sanalysis of the public interest issue See Order at 58Idonote however that the state of the record isnot such that Iamcomfortable with the majority sassumption that the mere existence of Peruvian cazgo reservation decrees will necessarily result indisruptive inter governmental conflict absent approval of Agreament 9939 2Commissioner Karl EBakke dissenting Iagree totally with the views of Commissioner Kanuk that are separately expressed herewith and join inher dissent onthe stated ground Inaddition two further aspects of the majority sposition inthis case are cause ifor grave concem and also militate strongly infavor of having proceeded with anevidenGary invesUgation aspreviously ordered bythe Commission before acdng onthe proposed agreement The Peace inOur Time Rationale The majority state Order p5that When acommercial egrament such esthis provides ameans toroconcile the conflict betwcen I



EQUAL ACCESS TOGOVERNMENT CONTROLLED CARGO AGREEMENT I1the laws and policies of the United States and itstrading partners the Agrecment clearly yields impottant public benefi stlvough the avoidance of disruptive mtaliatory acdon and the rcsul anl in4r govemmen al contlicL Beneath the veneer of the platitute inthat observation lies the premise that the Commission issuscepuble tointimidation inthe face of which judicial objectiv itywill give way toexpediency How my colleagues reconcile that premise with their oath of office istheir concem Iammo econcemed with the insdtutional implications IceRainly donot advocare picking regulatory fights but anagency canno regulam effectively or credibly bymnning away from them either LePs not lose sight of the fact that whatever inter govemmental contlicP might azise from lapse of the agreement inquestion would necessarily require affirmative action onthe part of the govemment of Peru resulting inconditions unfavorable tothe ocean foreign commerce of the United Sta esThere isnot one probative scintilla of record inthis case tosupport the conclusion that this would happen toassume that itwoufd istoassume that another sovereign govemment would act irresponsibily indisregard of our legitimate interes inthe reciprocal trade Itisat least astenable anhypothesis that the existence of 19of the 1920 Merchant Mazine Act and the Commissiods demonstrared willingness touse itwould have amoderating influence onthe prospect of Peruvian retaliadon and lead all concemed roseek amicable altematives toaping pong game of action and reaction Inumational comiry isafter all atwo way street On the other hand ifthe rational regulatory decision todisapprove the argreement based onfailure of proponents tocarry their burden of proof under 15pursuant tothe orderly procedures provided under USlawshould precipi tate retaliation bythe government of Peru rather than search for aworkable modus vivendi the Congress has provided the mechanism for redress inthe form of 19and mandated itsuse For the Commission tocede that jurisdictional option at the outset inacase such asthis simply does not make sense oneither policy or pragmatic grounds IPs not even good statesmanship The Thrrd Flag Issue The majority have for all practical pucposes written off third flag interests asarelevant consideradon inevaluating approvabiliry of pooling sailing and equal access agreements implementing foreign govemment decrees despite the mandate under 15rodisapprove any agreement that isunjusHy discriminatory or unfair between cacriers inthe USocean foreign commerce They reach that result inthis case bythe bootstrap argument that since the agreement inquestion merely implements Peruvian lawand the role of third flag carriers inthe Peruvian vades isfixed bythat lawthe agreement itself cannot beunjustly discriminatory Of interest inthis connection isthe fact that Peruvian lawhas not excluded third flag camers from the liner vades here involved aswimess participation unul recent years of Westfa4t arsen Line aNorwegian flag operator Thus the legitimate question dces remain open whether the tecros of accord between the IuieNficwmedctlu Mem jan7 even44mqmciamyeviCerceofrecwdinNi procadin8wwppantAiaf MinB bumerelyrt abimiW findinym deiedAvcueontiReremevihrce lltiaharAlY Nertqu uemenuofNeACmiNstranve PraceAUrtAn Wt gercyfMinB baudupao ubswtialeviAeMe aotAe Svcnalu raseNUproporonbofmmucompetiuve pmneM cvry Ne Euden ofpmJ rorcemine krd faMe eemen 21PMC



12FEDERAL MARITIME COMMISSION parties tothis agreemant arc or may beimplemented inamanner soastobeunjusUy discriminatory or unfair with respect Wany other carrier inthe same trades Peruvian Ministerial Resoludon No 0011 75TCACdated Apri128 1975 which accorded approval of the Peruvian govemment tothe agreesment here under consideration bythe Commission contains aninteresdng commentary onstate of mind of the original paRies tothia agreement concerning the purpose and effxt of their contractual reladonship The esolution inquestionY refeaed tothe predecessor agreement ent red into between CPV and PLIe inthe following tetms Tfro expeciepx acquired during fulfillment of the aeid Agreement hae led the contractlng partiea tocoasi rthaz itwould bepreferable from the atendpoint of the seid nade wenter inWanAgreeawnt oaEquel Accese wthe said Cargo inlieu of aPool Agreement whose objes twas the Joinr handfing thereojby the parNes hereto inorder tatUminate the competition oQered byathird Jlag viz Wes al Larsen whichhas atelybeenseentodecreaseappreciably Emphasisadded Somuch for the majority sconclusion that any discrimination against tltird flag carriers inthese trades muat necoasarily beattributable toPeruvian lawaad not tocompetidve design of the parties toanagreement such asthis The Perovian government has unequivocally conceded the contrary True Westfal Larsen isnow gone from tha uades for whatever reason and approvability of this agreemont must bejudged inlight of present and prospec dve competidve coaditiona inthe rades TEUe also isthe fact that there isasuccessor ininterost WPLI asacontract paRy tothia agreament However what spaet may beprologue not only inShakespearean drama Given the foregoing suggesdon of pcedatory pucpose and effect of the pcedecessor agree ment apcudent rogulawe shnuld inmy opinion require tha dovelopment ef at least some evidense onthe Fecord befQre making the cridcal finding under 15that the proaeat agnement wQUld not beujustly discriminatory or unfair astoother carriers CONCLUSION At steke horo isthe ommisaion sorderly discharge of ajudiciat function Itmay we 1bethata proper tecQrd wQUld sugpart approval of the agreement onthe merits Uafortunately tho majQrity have piecluded the opportunity tofind out SFRANCIS CHURNEY Secretary namoiwaiewanwraamoaaaAppovad bypr CommiWm inDockx No 7i 7116PMC M19731



FEDERAL MARITIME COMMISSION TITLE 46SHIPPING GENERAL ORDERS I3AND 38DOCKET NO7830Chapter IVFederal Maritime Commission Part 531 and 536 Time Limit for Filing of Overcharge Claims ACTION SUMMARY DATES January 311979 Adoption of Proposed Rule inPart This rule amends the Commission stariff filing provisions by1requiring all ocean carriers topublish anotice intheir tariffs advising shippers of their right tofile with the Com mission overcharge claims for reparations pursuant tosec tion 22of the Shipping Act 1916 46USC821 and 2requiring all ocean carriers torespond toall overcharge claims within twenty days bynotifying the shipper of the applicable provisions of the freight tariff and the Shipping Act The purpose and need for such rule are tobenefit the shipping public byadequately informing claimants of their rights under the Shipping Act and encouraging carriers torespond timely toovercharge claims Effective astoboth new and existing tariffs March 11979 SUPPLEMENTARY INFORMATION This proceeding was instituted byNotice of Proposed Rulemaking published inthe Federal Register onSeptember 51978 43ER39399 toamend the Commission stariff filing regulations byadding provisions which would aprohibit ocean carriers from limiting the time for filing overcharge claims with carriers toless than two years from the date of payment of freight charges brequire ocean carrier tariffs toinclude anotice tonotify shippers of their right tofile overcharge claims for reparations with the Federal Maritime Commission pursuant tosection 22of the Shipping Act 1916 the Act and crequire ocean carriers toacknowledge within ten days all overcharge claims filed bynotifying the claimant of the governing and pertinent provisions of the applicable freight tariff 1I1be IICIUaI text of the published rule reads asfollows NotmtrlbalJ coata iUD provision which limits toless than two years from the date of pay men Ioffreighl charges the time with ill wbicb lbipper IIlUII submit claim toatarrier inorder torecover ovcrchar esbased onerror inweight measurement or
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714 FEDERAL MARITIME COMMISSION

The stated purpose of this proposal was to clarify the statute of limitations and
limit the number of adjudicatory proceedings resulting from restrictive over
charge claim rules contained or found in many carriers tariffs

Comments to the proposed rules were received from 52 different parties
Shippers or persons representing shipper interests favored the proposed rules in
their entirety while ocean carriers and carrier conferences either opposed the
rules in their entirety or accepted paragraph b while objecting to paragraphs a
and c

POSITIONS OF THE PARTIES

Shippers generally alleged that the proposed rules would benefit the shipping
public by providing notice that the statute of limitations governing shipper
overcharge claims is the twoyear period specified in section 22 of the Shipping
Act This group of commentators also stated its belief that the proposed rules
would reduce the number of formal and informal complaints filed with the
Commission It was suggested that current tariff rules force shippers to resort to
administrative adjudication because the time period for filing overcharge claims
under many carrier tariffs is limited to six months and some carriers use such
tariff provisions as a device whereby legitimate claims are ignored for six months
and then refused on the basis that the claim is time barred

Shippers also suggested numerous modifications in the proposed rules The
most frequent suggestion was to broaden the scope of the proposed rules to
include all overcharge claims and not just those resulting from errors in measure
ment weight and description

All parties opposed to the proposed rules criticized their probable effects
alleged that the Commission was without jurisdiction to promulgate such
requirements and defended current carrier tariff practices as legal and practical

The basic criticisms addressed to proposed paragraph a included the follow
ing allegations 1 overcharge claims are a result of initial shipper misdescrip
tions and later attempted reclassifications consequently a rule aimed at carriers
behavior is unfair 2 a twoyear period of claim consideration will only

descnption No tariff shall contain any provision which limits the earnersability or obligation to consider claims submitted which are
within the twoyear penod

b Every tariff shall container rule which clearly advises shippersconsignees of their rights to file claims for reparations within two
years with the Federal Manume Comnussion pursuant to Shipping Act section 22

c Within 10 days of the receipt of such a claim the earner shall forward a written nonce to the claimant advising of the governing
and pertinent provisions of the applicable freight tariff

Parties filing comments were Sea Land Service Inc Crowley Maritime Corp Kraft Inc Military Seah ft Command E 1 Du
Pont de Nemours and Co Shippers National Freight Claim Council Caterpillar Tractor Co PPG Industries Inc U S Department
01 Agnculture Traffic Service Bureau Inc WarnerLamben International Ingersoll Rand International Amencan Importers
Association Allied Chemical Uniroyal Eli Lilly and Co Singer Company National Retail Merchants Association Frank 1
Hathaway and John Strauss Comments were also received from members of and lines of the following steamship conferences and rate
agreements Far East Conference Pacific Westbound Conference Latin Amenca Pacific Coast European Conference Pacific Coast
European Conterence Pacific Coast River Plate Brazil Conference North Europe Conferences Associated Latin Amencan Freight
Conferences American West Alrican Freight Conference 8900 Lines and the Menoillea North Atlantic USA Freight Con
ference Med Gulf Conference US Atlantic and GulfAustraliaNew Zealand Conference U S North Atlantic Spain Rate
Agreement US South AtlanticSpanish Portuguese Moroccan and Mediterranean Rate Agreement North Atlantic Mediterranean
Freight Conference Atlantic and GulfIndonesia Conference Atlantic and GulfSmgapore Malaya and Thailand Conference
JapanKoreaAtlantic and Gulf Freight Conference Philippines North Arnenca Conference Trans Pacific Freight Conference of
JapanKorea and Agreement Nos 10107 and 10108

All comments whether or not specifically descnbed or discussed herein have nevertheless been carefully reviewed and considered
by the Commission

21 FMC



TIME LIMIT FOR FILING OF OVERCHARGE CLAIMS 715 aggravate current problems and 3the proposed rule would encourage such varied activities asunequal treatment of shippers indirect rebating and ineffec tive self policing Objections toproposed paragraphs band cwere of amore general nature Both sections were considered burdensome tocarriers and superfluous Com mentators pointed tothe absence of support for allegations that carriers attempt toscreen reparation rights under section 22from shippers and that carriers respond slowly toclaims Itwas claimed that the tariff publishing requirements of sections 18b1and 2and the availability of the booklet Ocean Freight Rate Guidelines for Shippers already give shippers adequate notice of tariff provisions and statutory rights with regard toovercharge claims Carrier interests also claimed that the Commission iswithout jurisdiction topromulgate the proposed rules absent afactual showing that existing carrier practices are inviolation of the Shipping Act further they stated that noviolation of section 14Fourth was indicated either inpast Commission reparation decisions or inthe evidence gathered inprevious rulemaking propos als onthis subject Commentators opposed tothe rules claimed they were based onamisreading ofthe court sdecision inKraft Foods vFederal Maritime Commission 538 F2d445 DCCir 1976 Intheir opinion that decision merely struck down the Commission sfinding that the carrier custody rule prevented Commission con sideration of claims filed after the goods had left the carriers custody Finally all parties opposed tothe proposed rules defended existing carrier tariff practices onthe basis that current limitations onclaim rules require shippers toprove their claims while the carrier isinaposition toindependently verify the validity of the claim The carrier interests also suggested modifications tothe proposed rules Two particular suggestions are addressed below DISCUSSION Several parties raised the issue of the Commission sjurisdiction topromulgate these rules The argument advanced isthat the Commission must find aviolation of asubstantive provision of the Act before itmay promulgate the proposed rules Insupport of this allegation the parties quote from and occasionally misconstrue previous decisions inwhich the Commission refused topromulgate rules similar tothose inthe instant proceeding 4However rulemaking proceedings subsequent tothese previous proceedings have firmly established that the Commission may promulgate rules absent afinding of aviolation of the Act The broader interpretation of the Commis sion spowers has twice been upheld bythe USCourt of Appeals Docket No 712 Carri mposedTime Limits onPresmtation of Claims or Freight Adjustments 4EMB291952 Docket No 655Pmpoud Rull Covl ring Time Umit ontht Filing afOvercharge Claims 10EMC11612EMC298 1969 SSet Docket No 6758Compen wllion and Freight ForwlIrder Ct rtijication 10SRR201 1968 Docket No 7366AutlUiu Container Efprt UPouihle Violation IafSection IHhItmd General Order J1977 Docket No 7355UniflJrm Rllft 1and Rt Kulutions Gmernin Free Time onImport Containeriud Cargo at the Port of New YorK 1978 New YnrK Fouign Freight Forward sand Srobrs Association vUS337 F2d289 DCCir 1964 cert dn380 US910 1964 Nt wYork Fouign Fuight Forwarders and Srolct rsAssociation vFt deral Maritime Commission 384 E2d 979 2nd Cir 1967
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In a proceeding involving the Commissionsrulemaking authority Pacific
Coast European Conference v FMC 376 F2d 785 DC Cir 1967 the court
after noting that section 43 of the Act clothesthe Commission with a broad
authority going well beyond what it has possessed before further
explained that

the Commission in rulemaking is not confined to the redress of demonstrated evils as distinct
from the prevention of potential ones 376 F2d at 790

Under current rulemaking standards agency regulations must be reasonably
adapted to the accomplishment of the Congressional objectives embodied in the
agencys enabling statutes The objectives of the Shipping Act include the
proscription of carrier practices which result in unfair treatment of shippers
Prior to proscribing such practices and prescribing alternative rules the Commis
sion need only find that the operation of carrier rules either treats shippers
unfairly or can reasonably be expected to treat shippers unfairly if left
uncorrected

Carrier commentators argued that neither section cited by the Commission in
its Notice of Proposed Rulemaking ie section 14 Fourth and section 22
supports the promulgation of paragraph a Upon consideration of these com
ments the Commission has decided not to adopt paragraph a The adoption of
paragraphs b and c however with the modifications described below
should significantly alleviate the problem addressed by this rulemaking and
encourage the prompt handling of shippers claims

As noted by several shippers filing comments the rules as published were
limited to overcharge claims based on errors in weight measurement or descrip
tion At the present time carrier tariffs generally limit the time for filing such
claims to the period during which the goods are in the custody of the carrier All
other overcharge claims are usually limited to a six month filing period It was
suggested that the proposed rules by broadened to include all overcharge claims
and the Commission has concluded that the purpose for which these rules were
proposed would be better served if they were so modified

Several carriers filing comments suggested that the proposed ten day time
period providing for carrier responses to filed claims was unrealistic given
the complexity of carrier operations Consequently the rules were modified to
extend the time period for carrier response to filed claims to 20 days

Finally carriers requested clarification as to the effects of proposed paragraph
c on future litigation between a shipper and a carrier It is our intention that the
carrier be bound in future litigation by the tariff provision cited to the shipper
pursuant to paragraph c To do otherwise would be inconsistent with the
purpose of the proposed rules

THEREFORE IT IS ORDERED That pursuant to section 4 of the Adminis
trative Procedure Act 46 USC 553 and sections 14 Fourth 22 and 43 of the
Shipping Act 1916 46 USC 813 821 841a Parts 531 and 536 of 46
CFR are amended by adding new sections 5315b8xvi5315b9
5365d20 and 5365eas follows

See Pacific Coast European Conference supra

Promulgated as sections 5363dX2OXi and 5315bX8XxvXA in Ordering Paragraph

Promulgated as secnons 3363dX20uand 5315b8XxiiXB in Ordenng Paragraph

21 FMC



SFRANCIS CHURNEY Secretary TIME LIMIT FOR FILING OF OVERCHARGE CLAIMS 717 531 5b8xvi Overcharge Claims Tariffs shall contain arule which states that shippers or consignees may file claims for the refund of freight overcharges resulting from errors inweight measurement cargo description or tariffapplica tion This rule shall clearly indicate where and bywhat method such claims are tobefiled and shall contain at minimum the following provisions AClaims seeking the refund of freight overcharges may befiled inthe form of acomplaint with the Federal Maritime Commission Washington DC20573 pursuant tosection 22Shipping Act 1916 46VSC821 Such claims must befiled within two years of the date the vessel sails or the date the disputed charges are paid whichever islater BClaims for freight rate adjustments shall beacknowledged bythe carrier within 20days of receipt bywritten notice tothe claimant of all governing tariff provisions and claimant srights under the Shipping Act 531 5b9Additional rules which affect the application of the tariff shall follow immediatley the rules specified above and shall benumbered consecu tively commencing with number 17536 5d20Overcharge Claims Tariffs shall contain arule which states that shippers or consignees may file claims for the refund of freight overcharges resulting from errors inweight measurement cargo description or tariff application This rule shall clearly indicate where and bywhat method such claims are tobefiled and shall contain at minimum the following provisions iClaims seeking the refund of freight overcharges may befiled inthe form of acomplaint with the Federal Maritime Commission Washing ton DC20573 pursuant tosection 22Shipping Act 1916 46VSC821 Such claims must befiled within two years of the date the vessel sails or the date the disputed charges are paid whichever islater iiClaims for freight rate adjustments will beacknowledged bythe carrier within 20days of receipt bywritten notice tothe claimant of all governing tariff provisions and claimant srights under the Shipping Act 536 5eAdditional rules which affect the application of the tariff shall follow immediately the rules specified above and shall benumbered consecu tively commencing with number 21ITISFURTHER ORDERED That sections 531 5b8xvi and 5b9and sections 536 5d20and 5eshall take effect onMarch 11979 Ocean carrier tariffs which donot contain arule inconformity with these sections onthat date shall besubject tocancellation or rejection By the Commission



FEDERAL MARITIME COMMISSION

DoCKET No 78 38

IN RE BALTIC SHIPPING COMPANy RATES ON BUSES
IN THE U S GULF COASTINORTH EUROPE TRADE

ORDER OF DISCONTINUANCE

February 5 1979

On April 17 1978 the Commission pursuant to section 21 of the Shipping
Act 1916 issued to Baltic Shipping Company Baltic an Order to furnish
certain specified information concerning the transportation in February March
1978 of approximately 25 buses from Bremerhaven Germany to Houston
Texas aboard Baltic s vessel MAGNITOGORSK As a result of Baltic s

failure to comply fully with this Order the Commission issued a second Order
on October 12 1978 requiring Baltic to show cause why it should not be found
to be in violation of section 21 and in default of the Commission s April 17 1978
Order On January 8 1979 Baltic submitted a supplemental response to the

Commission s original Order Baltic s reply to this Order is now adequate and

complete
THEREfORE IT IS ORDBRBD That this proceeding is discontinued

By the Commission

S FRANCIS C HURNEY

Secretary
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TITLE 46 SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTER A GENERAL PROVISIONS

DOCKET NO 78 56

PART 509 Actions to Adjust or Meet Conditions

Unfavorable to Shipping in the United States Atlantic

and GulflEuropean Trades

February 7 1979

Final Rule

The Federal Maritime Commission has adopted this Rule

pursuant to section 19 I b of the Merchant Marine Act of

1920 46 U S C 876l b in order to adjust or meet

conditions unfavorable to shipping in the foreign trade of the

United States which may have arisen from possible illegal
acts rates andor practices of the Baltic Shipping Company
a foreign flag common carrier by water in the foreign com

merce of the United States This Rule would suspend reject
or cancel tariffs filed with the Commission by Baltic Ship
ping Company upon the Company s failure to provide cer

tain information to establish that these possible acts rates

andor practices do not exist and do not constitute conditions

unfavorable to the foreign trade of the United States

EFFECTIVE DATE March 9 1979

SUPPLEMENTAL INFORMATION

Pursuant to section 191 b of the Merchant Marine Act 1920 46 U S C

8761 b as implemented by Part 506 of the Commission s Rules 46 C ER

Part 506 the Federal Maritime Commission is authorized and directed to make

rules and regulations affecting shipping in the foreign trade of the United States

in order to adjust or meet general or special conditions unfavorable to shipping in

the foreign trade of the United States which arise out of or result from foreign
laws rules or regulations or from competitive methods or practices employed
by owners operators agents or masters of vessels of a foreign country

The types of conditions which the Commission has found to be unfavorable to

shipping in the foreign trade of the United States are set forth generally in 46

C ER 506 3 Among these are conditions which preclude or tend to preclude a

vessel in the foreign trade of the United States from competing in the trade on the

same basis as any other vessel those which are discriminatory or unfair as

ACTION

SUMMARY
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between carriers and those which are otherwise unfavorable to shipping in the

foreign trade of the United States 46 C ER U506 3 a c and d

A Background
On April 17 1978 the Commission issued an Order to the Baltic Shipping

Company Baltic an ocean common carrier to produce certain information

pertaining to its rates and practices in the foreign commerce of the United States

This Order was issued pursuant to the Commission s authority under section 21

of the Shipping Act 1916 46 U S C A 820 to investigate the following
suspected activities of Baltic I massive misrating in the United States Gulf

CoastINorth Europe trades 2 entering into unfiled agreements with other

ocean carriers pertaining to equipment sharing in violation of section 15 of the

Shipping Act 1916 46 U S C A814 1 and 3 improperimplementation of its

tariff provisions concerning space charters These activities were suspected on

the basis of information received by the Commission from various sources

including a staff examination of documents relating to Baltic shipments from

United States Gulf coast ports
The section 21 Order originally called for Baltic s response to be completed no

later than May 30 1978 Pursuant to Baltic s request an extension of time was

granted by Commission Order dated May 26 1978 This Order set forth an

extended timetable for compliance with Baltic s response to be complete by
August 30 1978 Despite this extension and the passage of five months beyond
the Commission s deadline Baltic still has complied only partially with the

Commission s April 17 1978 Order Baltic has provided piecemeal responses to

various portions of the Order but it does not appear that full compliance is

forthcoming
Although Baltic has now provided at least facial compliance with the other

sections of the investigative Order Baltic has submitted only a portion of the

information sought under paragraph A 3 e of the Order This paragraph
seeks the key to understanding the remainder of the raw data Baltic has submitted

I
Miuatinl of car o especially if II un intentionally and On a Jar scale can be an effeollv formor iIIepl rebatin 1O shippers

in violation of aection 14 16 and 18 orlh Shippin ACI 1916 46 U S C 11812 815 and 817 IfIOMlltUppln 111I0 orpol1l are

favored with lower ratel throuah milratin while other similarly Ituated Ihlppen CillO or ports are nOC undue preferencel or

advanta el may resull in violation of seelion 16 of the Shlppin Act and unJlIII diserimillllioaa mayIIIIll io violation of ItCIlon 17

or Ihe ShippiACI 46 U S C IBI6
t To the flUent lb 8allle hu enlertd inlet 8J11C1menll orCooporaIivl workinllltllllJlmentl with othI carrien lubjeel to 5tCtlon 15

of the ShippiDJ Acl 1116 without fint filln luoh aareemenll or 1lIItI menta for approval by tha Commilllon Balllc has violllted

seclion 15 of the Shipping Act

NoncompliWt with hUirf provisions ill violative ofcllon 18 otthe Shippin ACI 1916 46 U S C 1817 and can also reaullln

undue preferencea or Idvanta es in vlolallon of NCtion 16 and unjust dlKrimlnations bftwtenlhippers In vlol llon of seclion 17 of
the Shippln Act

4 Of the 179 rated billll of ladin examined 45 appeared 10 be mlsJlIed and II to 9 additional bills of ladin the tarlff item number or

other tariff luthority for the rate cbar ed coUld not be a ertained

I Ballig s mosl rectnllUbmisliion wurecelvtd on January 1 9 and conlalned a racially IUffiClien1 NSponllt to paragraphll an l
throush 83 C IJ Ind C 2 Qf the investigalive Order denin the existence of andocumenll or tnformlllion respolllivc IQ

Iholie paraJlapM beyond thai already filed with the Commission

After Caftliidmng Baltic s legal otljectlnns o fun compliance wi1h 1he Order and notlfylni Baltic on tlCveral occlliionli Ihat its

objectives are witbpw merit tht Cnmmj sinn on Janullf17 1979 servod illllinlll 01 and Vmirl nfOt luJt lindiRa B J1lc to

he in default of the Order Stt In Rt HtllliI ShiJJpinJ Cnmpcmy Rtllts md Prtlrtiu in th U S auIjCoo tINoTth Eu opr Trudr
Me Docket No 78 6

On JanurllY I 1979 Baltic ulHnilled u lilil tltintt the tariffiauthority it relied on with respect 10 789 of the rouihll OOObillIOf
l ulint IIr mllnifcslK II had previously Illed Baltk hll not provided tariff authority for the churae rellected on the remlliniRS aroup of
over 2 200 hills of ladinB and manifests
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by calling for the tariff authority described by tariff item number or otherwise
relied upon by Baltic in assessing the rates under investigation Without the
information sought by paragraph A 3 e the data provided by Baltic is

virtually useless The data provided discloses only that Baltic carried certain

cargoes and assessed certain charges but leaves open the question of what tariff

authority if any Baltic relied upon in assessing the charges The focus of the
Commission s investigation is on whether Baltic has misrated its cargo and this
cannot be determined if the Commission has no idea what rate Baltic used 8

The Commission s investigation of Baltic s rates and practices is a broad one

covering a major portion of Baltic s activities in the foreign commerce of the
United States These activities are on a large scale and would cause significant
harm to the public shippers and the merchant marine of the United States if they
involved widespread violations of the Shipping Act or other laws designed to

protect those entities Baltic s failure to provide the information sought by
paragraph A 3 e of the Commission s Order of April 17 1978 prevents the
Commission from determining whether or to what extent the wide range of
Baltic s activities under investigation is unlawful Efforts to obtain a diplomatic
resolution of this problem through the Department of State have been unavail

ing
o This situation gives rise to two major concerns on the part of the

Commission I That Baltic is withholding the information sought in paragraph
A 3 e because this information would disclose that Baltic in fact has been

engaged in widespread violations of the Shipping Act 1916 and 2 That Baltic

by consistently refusing to provide information pertaining to many of its
activities in the foreign commerce of the United States is effectively placing
itself beyond regulation by the Commission

To alleviate these concerns the Commission proposed this Rule pursuant to

section 191 b of the Merchant Marine Act 1920 46 U S C 876l b to

require Baltic to provide the information sought in the Commission s section 21

Order as well as similar information for a future twelve month period so that the

Commission can monitor Baltic s activities more carefully Comments were

received from the Baltic Shipping Company the United States Department of
State and United States Lines

B Statutory Authority
1 Section 19 Merchant Marine Act 1920

a Legislative History
At the end of the First World War Congress was forced to consider how to dis

pose of the large merchant fleet the United States had acquired during the War

As a result of its wartime experience Congress was convinced of the value of

Baltic has sU8lesred that the Commission s staff using the raw data already provided by Baltic is in as good a position as Baltic

to determine what tariff authority if any Baltic relied upon in raLing its cargoes Bailie argues thai this task is properly that orlhe Com

mission Baltic apprllm1t1y overlooks the facl thai the Commission is ROC interesred in bow Irs own staff miahl have assessed the cargo

except in comparison to how BalticlnjoC1 assessed it Moreover the basis for Baltic s rate assessments cannot be determined with cer

tainty by the Commission s staff because I Bailie s Wifr structure often does not allow precise classification of commodities from

their descripcion on bills of lading or manifests 2 rites assessed are sometimes hidden in unrelated special rate sections and 3 rites

assessed are sometimes included in mixed commodilY groupings that do nol consist of analogous commodilies

C In R BalrlShippinR Company Rar s on Suus in rh U S Gulf Coasr North Eurnpt Trodt FMC Docket No 78 38

which involved a Commission investigallon of apparenl miSfaling of a single commodity buses

I S note 31 infra
II The proposed Rule was noticed at 43 Ftd R R 60966 December 22 1978 FMC Docket No 78 56
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maintaining an adequate merchant marine for defense purposes and to meet the
needs of American shippers but was concerned about the ability of this merchant
marine to compete on equal terms with established foreign fleets such as those
of Great Britain Congress having plenary power to regulate or exclude
completely foreign commerce and to delegate such power where appropriateg
recognized that it lacked the flexibility to respond quickly and effectively to the
actions of foreign countries in the commercial field which adversely affect the
oceanbome commerce of the United States Section 19 of the Merchant Marine
Act 1920 contains broad language indicative of Congress intention to bestow
the widest possible authority upon the Shipping Board now the Federal Mari
time Commission in shipping matters As indicated in the Senate committee
report accompanying the Actt

Far reaching power is placed in the Shipping Board to make and control rules and regulations
affecting shipping and to meet foreign competition We must do something of this kind if we are to
meet the practices and methods of other countries Through their orders in council and other
semilegistative acts of administrative bodies they interfere with and handicap our merchant marine in
many different ways This must be met in a similar way

Section 19 of the Merchant Marine Act contains no restrictive language with
regard to the measures that the Commission may take to meet adverse conditions
created by foreign carriers or governments Rather that section contemplates
that the Commission will take whatever action is necessary to meet or counter
balance conditions unfavorable to shipping in the foreign commerce of the
United States Congress has taken no action since the passage of the Merchant
Marine Act 1920 inconsistent with the Commissionspresent application of that
Act in its Rule

See e9 Unie States v CurussWnght FrporrCoq 299 U 5304f 1936 and the Export Control Act 1949 a mended 50
U S C App 62021

The Commission eaercoeodekgekd Congressional power ever lorngn commerce 0 carefully circumscribed by section 56 1301
the Commission Rules 146 CER 4506 13 which requires that the Commission postpone or discontinue any actions taken by 11
under action 19 01 the Merchant Marine Act if the President inform the Commission that postponement dneontinumce ni
suspension n required for reasons of fmngo pokey or national ecority

46 U 5 C 5876 provide in penanent pan

1 The board is authorized and directed in aid oI the accomplishment m the purposes 01 tho Sat
lb To make all rules and regulations affecting shipping in the Ioreign trade not in conllici with lax and order 1 adiust or

meet general or special condition unfavorable to shipping In the foreign trade whether in any p macula trade or upon any
panieular route or m commerce generally and which arise out of or result Imm Ieireign laws rules el reFulmon or from
competitive methods or practices employed by owner opeodon agent or aIawers M vessel of a foreign ow nary

SENATE COMM ON COMMERCE PROMOTION AND MAINTENANCE Of 111E AMERICAN MERCIIANl SARI NI
ITo accompany H R 103781 S REP NO 573 66th Cong 2d Sess 5 May 4 1920 Comm Pont

Bolt argue that an implied limitation should be read inmcction 19 nl the Merchant Marine AG a result of the legoLUive ho
tory al section 20 of that Act 46 U S0 5812b which added section 14a to the Shipping An 1916 ta6 S C 6813i Baltic contends
that section 19 doe not authorize the suspension 01 wilt because tams cuspensionistantamount m denying atsveweis entry to United
States pins a step which may be taken only after notice and hearing pursuant to section 14a 01 the Shipping Ail 1916
ELMAS ergumemn levity Thebearmgregmrement was inserted m section 14a bemuse of disputed Issue 01 tact noeld neceanly be
adjudicated In date mining whether section 14 ha been violated Sri 59 CON0 REC 68596860 1192 01Senate debate Ilan 509
by contrast does not adluoicdte any disputed tactual issue but merely require the tunas suhm own of amormation to correct the
present undrpmed fact that there is a lack oI information Additiowdlyeenon 509 21a1 of this Rule pros ides nalhi m adequate
opponunny to be heard prior to any tariff suspension

Baltic suggests that Congress recent passage et the Anti Rebating Bill 1H R 95181vetoed by Ike Prewdend nevadenee to the
contrary H R 9518 would have specifically empowered the Commnwon 10upend tariff 0t tcrew weer Ih r refuse topros ide
mlormaecn concerning illegal rebating Baltic assenion that this spec fn proposal negates any o1 the Commission general
authority under existing law represent an improbable and unconvincing form 91 statutory construction Addmmnally m rclerring to
penutem pans of the legislative history of HR 9518 h e HOUSE COMM ON MERCHANT MARINE AND hISHFRES
REBATING PRACTICES IN THE UNITED STATES FOREIGN TRADE To accompany H R 95181 H R REP NO 95922

21 F M C
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2 Authority Under the Shipping Act 1916

Among the statutory bases cited by the Commission for issuing Part 509 of its

Rules is its rulemaking power under section 43 of the Shipping Act 1916 46

U S C I841a Baltic challenges this authority and maintains that the Commis
sion has no power under the Shipping Act to suspend tariffs or assess other

penalties not specifically provided for in the Shipping Act
This Rule does not constitute a penalty for past conduct and Baltic s argu

ments addressed to penalties are therefore inapposite The Rule prescribes
future conduct in the form of production of necessary information by Baltic
Tariff suspension is invoked only as a last resort in the event of noncompliance
by Baltic to avoid complete frustration of the Commission s regulatory efforts
and disruption of United States ocean trades

Section 43 of the Shipping Act has been interpreted as giving the Commission
added powers to enact rules regllding matters not specifically covered by
substantive provisions of the Shipping Act Further it appears that measures as

stern as tariff suspension are allowable where information vital to effective
Commission regulation is being withheld and no appropriate alternative exists

C Administrative Due Process

1 The Administrative Procedure Act
This Rule bas been promulgated in accordance with the rulemaking provisions

of section 4 of the Administrative Procedure Act APA 5 U S C 1553 The
basis for the Rule s informational requirement is the Commission s need for
certain information presently in the exclusive control of the Baltic Shipping
Company which is essential to the effective regulation ofBaltic The basis for the
Rule s tariff suspension provision is the Commission s conclusion that noncom

pliance with the informational requirementwould give rise toadverse conditions
in the foreip trade that can be avoided throUJh no other means It is thus

apparent that theRuledoes not rest in any manner upon contested issues of fact or

upon undisclosed information in aamey files
Most of Baltic s legal arsuments concerning its rights under the APA derive

from its claim that Part 509 whicb judges Baltic s past conduct determines
Baltic s future rights and obligations and imposes sanctions againstBaltic is an

adjudication underA P A 1 Implicit in this claim is Baltic s apparent belief
that a requirement that it produce before a regulatory agency pertinent Informa

tII tiJ 1 MorlIiC 19Z f Sopp 795 ID D C 19751lor Il1o
1IIIl1llo CaonaoIuklo IlwtiboulllJllll4l1rilll ol I i ouriIn 1IIl 1 1IIo MlyInIo

Il1o qlIUIt IIlINIy tIto ComalIuIaII I lIIIIlb bIIL Illb olJhoShlppl46
V S C 1 7 lorIlptIlrlIl JMMIuonolill I did 1IClI llriflOllpoQliol

1JpO pnMdId by ddt R

SN NIW rMl f1or11p f1l1fAlf B Au f1141TG1 MIltIimI C I 117 fU 289 IU Clt
1964 r 380 U S 910 IOdAIS C fldml MorIUC nl 3016 f Zcl756 761ID C Clt 1965

SN C IoI C til U SA C 1 MorIUC 399 fU 994 998 D C Clt
19611 lOll 1lIfI ioOcooll SlIIppios 78 H L R 63S 64241 I965

C H OJfIrli lor f11dm1 C C IiDO 567 fU 9 D C Clt 1m

ddtclll 1IIIlMillIIIIdIdIOd lllrIJhI iIari 5U S C 15S4 u

ol5 U S C ISS4dollCllopply lbll pnlIIdi SN 26 lrtro dd1dcUy
ioli ol IlclIbIl ioddtpnllldi il lUmctomClppClll1ll1lbobludhy

1509 2 0 RuII
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tion concerning its activities constitutes a penalty and implies an adjudication
The informational requirement of the Rule is reasonable in furtherance of the

Commission s regulatory functions and is not an adjudication or penalty as a

matter of law The application of the tariff suspension provision of the Rule

would not require the deciding of any contested issue of fact Baltic s position
with regard to the applicability of the APA s adjudication requirements 5

U S C 554 therefore is without merit Baltic s objection that it has been

denied an opportunity to be heard is met by section 509 2 c of the Rule

2 Due Process of Law

Baltic complains that the Rule by suspending its tariffs upon nonproduction
of information deprives it of an opportunity to seek in good faith judicial
review of the legality of the informational requirement Citing Ex Parte Young
and its progeny Baltic contends that it is entitled to immunity from the tariff

suspension provision of the Rule until judicial review of the informational

provision of the Rule is complete Absent such immunity Baltic contends that

the Rule represents an unlawful deprivation of due process of law

Baltic s contention is infirm for the following reason Baltic s legal objections
to the informational provision are obviously devoid of merit and therefore do

not present a colorable legal dispute for judicial resolution s It is noted that

t bere is no automatic right to interlocutory relief in the law Even in the highly sensitive First

Amendment area a persuasive demonstration of likely success on the merits is a necessary

predicate to obtaining a preliminary injunction Particularly where the public interest may be

sacrificed by the grant of a preliminary injunction courts of equity require a substantial showing by
the moving party of the strength of its claim

Having weighed Baltic s asserted interest in a stay of this Rule against the

regulatory and public interests in its adoption the Commission has determined

that a stay of this Rule is unwarranted

Baltic s remaining due process objections concern its right to a full and fair

hearing These due process objections suffer the same infirmities as Baltic s

APA objections Because the APA fully protects Baltic s due process rights in

proceedings before the Commission Baltic s due process objections add nothing
to its APA objections

S UttitdStous v Morton Salt
Co

338 U S 632 1950 and In Re FTC LiIW ofBus MSS Report Utigation F2d

D C Cir No 77 1728 decided July 10 1978 slip op at 33 43 S also GUilrdiun Federal Savings and Loan A uoc l

FednaISavi BsandLlnlnsuranaCorporation F2d D C Cir No 17 1 50 decided November 13 1978

slip 01 at 7 8

I 209 U S 123 1908

Baltic s IepI objectioas ad their merits Ire discussed more fully in the Commission Orders appearing in In Rr 8alliShipping

COIItptlIf1RtU s aNll rat1lIII 1M U S GIIIf Coast North EurlJlW Trath FMC Dockcl No 78 36 The reasoning of the

CommisIion Orden iIllbolle cues is adopted here

Ford Motor CDIIfIKUfY CoI WJQn 402 F Supp 475 487 D D C 197 oDirmtd 42 U S 927 S r also Virginia P roltum

JoiJIMnv F ralPmHrCtJlNflilliotl 259F 2d921 D C Cir 1958 Washinglon MtlropolilanArM TratIJitCommission v Holiday

TOWs I 59F2d84J D C Cir 1977 UnitftlSta s v GrMral Motors Corp 56 F2d 754 D C Cir 1977 5t Rrgis PafHrCo

v UnitftlStat 368 U S 2081961 and G tudM Parts Co v F dtral Tratk Commission 44 F 2d 1382 1394 5th Cir 1971
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PART 509 ACTIONS TO ADJUST OR MEET CONDITIONS
UNFAVORABLE TO SHIPPING IN THE UNITED STATES

ATLANTIC AND GULFIEUROPEAN TRADES

727

Authority Part 509 is issued under the authority of Commission General

Order No 33 46 CFR Part 506 section 191 b of the Merchant Marine Act

1920 46 U S C 8761 b section 4 of the Administrative Procedure Act 5

U S C 553 section 43 of the Shipping Act 1916 46 U S C 841a and

Reorganization Plan No 7 of 1961 75 Stat 840

Section 509 1 Conditions Unfavorable to Shipping in the

Foreign Trade of the United States

The Federal Maritime Commission has determined that the Baltic Shipping
Company also doing business as Baltic Atlantic Line Balt Gulf Line and

Baltic Middle East Line hereinafter referred to collectively as Baltic will have

created conditions unfavorable to shipping in the foreign trade of the United
States by I engaging in certain activities in the United States Atlantic and Gulf

European trades hereinafter also meant to include the United States Atlantic and

GulfMiddle East trades violative of section 14 16 17 and 18 of the Shipping
Act 1916 and 2 placing itself beyond effective regulation by the Federal

Maritime Commission upon failure to provide information in accordance with

section 509 2 of this Part

Section 509 2 Production of Information
Pursuant to section 506 11 of this Chapter 46 CFR 506 11 the Commission

has determined that receipt by the Commission of the following information is

necessary in order for the Commission to determine whether either or both of the

conditions described in section 509 1 of this Part exist in fact or may be

developing
a The information sought in paragraph A 3 e of the Commission s Order

of April 17 1978 as modified by its Order of May 26 1978 conceming Baltic s

rates and practices in the U S GulfNorth Europe Trade

b Duplicate bills oflading for all cargo carried by Baltic to and from United

States Atlantic and Gulf ports for a twelve month period commencing May I

1979 Such bills oflading shall indicate on their face or on an attached sheet the

tariff and tariff item number or other specific tariff authority used to determine

the rate assessed each item of cargo reflected on the bill of lading Such bills of

lading and tariff authority shall be filed quarterly in accordance with the

following schedule

i For cargo delivered in May June and July 1979 filing is due no

later than September 15 1979

ii For cargo delivered in August September and October 1979 filing
is due no later than December 15 1979

iii For cargo delivered in November and December 1979 and January
1980 filing is due no later than March 15 1980 and

1be suspected activities consislofthe intentional8Jld widespread misrating o cargo canied 10 and rrom U ted tates AtI tic and

OvIl ports in order to provide unlawful inducements or advantages to fcrtain shippers or classes of cargo an vlolabon of sectiODS 14

16 17 ODd 18 of he Shippi 8 Ad 1916







FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO 580

DF YOUNG INC

V

COMPAGNIE NATIONALE ALGERIENNE DE NAVIGATION

Gull Metlnerranenn Pon Tar No 1 IIMC 16

ORDER ON REVIEW

February 8 1979

The Commission determined to review the Initial Decision of Administrative
Law Judge Charles E Morgan in which he granted permission to Compagnie
Nationale Algerienne de Navigation CNAN to waive collection of131896
in freight charges on five shipments of powerded milk in bags carried tram New
Orleans Louisiana and Pensacola Florida to ports in Algeria at various tines
between December 21 1977 and January 24 1978

The applicable rate in effect at the time of shipment was 59675 per long ton
not subject to discounts NSD free out EO It appears that sometime in
November 1977 CNAN negotiated with the shipper the World Food Program
a rate of 9600 per long ton NSD FO However due to a clerical or
administrative error CNAN failed to timely request the Gulf Mediterranean
Ports Conference Conference ofwhich CNAN is a member and to whose tariff
it is bound to publish the negotiated rate As a consequence freight charges
were assessed at the 9675 rate The Conference subsequently on Febraury 2
1978 published a new tariff showing the 9600 rate The requested vaer
represents the difference between freight charges computed at the 596 75 rate
and charges based on the 9600 rate

DISCUSSION

Section 18b346 USC817b3of the Shipping Act 1916 i the Act
as amended by PL 90298 provides in part
That the Federal Maritime Commission may in Its discretion and for good cause shoo n permit 1
common carrier by water in foreign commerce or conference of such camera to refund a portion of
freight charges collected from a shipper or waive the collection of a portion of the charge from a
shipper where it appears that there is an error in a tareofa clerical or administrative nature en WI
error due ro inadvertence entailing tofile a new tariff and that such refund or waiver will not result in
discrimination among shippers Provided further That the common tamer by water in foreign
commerce or conference of such carriers has prior to applying for authority to make refund filed a

730 21 FM0



DFYOUNG INC VCOMPAGNIE NATIONALE ALGERlENNE DENAVIGATION 731 new tariff with the Federal Maritime Commission which sets forth the rate onwhich such refund or waiver would bebased Emphasis added The legislative history of Public Law 90298 clearly indicates that the purpose of that amendment was toallow acarrier tomake avoluntary refund or towaive the collection of aportion of the freight charges where asaresult of abona fide mistake the shipper ischarged more than heunderstood the rate tobeFor example acarrier after advising ashipper that heintends tofile areduced rate and thereafter fails tofile the reduced rate with the Federal Maritime Commission must charge the shipper under the aforementioned circumstances the higher rates The Senate Report insetting forth the Purposes of the Bill explains Voluntary refunds toshippers and waiver of the collection of aportion of freight charges are authorizedl where itappears that there isanerror inatariff of aclerical nature or where through inad vertence there has been afailure tofile atariff reflecting anintended rate Thus provided the statutory requirements are met the Commission may at itsdiscretion permit acarrier torefund or waive collection of aportion of the charges payable under the tariff ineffect at the time of shipment The application here does not involve anerror due toinadvertence infailing tofile anew tariff because the Conference was not requested byCNAN tomodify itstariff before the shipment at issue moved and thus could not form anintent tofile the 9600rate negotiated byCNAN Section 18b3however also provides aremedy ininstances of errors of aclerical or administrative nature Such errors inthe tariffs may result from legitimate bona fide mistakes of conferences or of carriers bethey independent or members of aconference The remedial provisions of section 18b3are intended tocorrect not only the errors of independent carriers or conferences but of individual members of such conferences aswell Tohold that section 18b3allows aremedy for errors of independent carriers or conferences of carriers but not for erros of conference members isanunduly strict and unreasonable construction PL90298 isaremedial statute enacted torelieve shippers from the economic consequences of acarrier serror inthe filing of tariff rates Too narrow aconstruction of the statute would defeat the legislative intent Where ashere anerror inthe tariff of aclerical or administrative nature iscaused byaconference member and the conference recognizes that error byfiling the requested rate modification we will grant the relief requested Ratification bythe conference isindispensable The member carrier may apply for awaiver or refund only ifthe conference agrees topublish anew tariff upon which the waiver or refund will bebased before the application for relief isfiled with the Commission House Report No 920 November 141967 Toaccompany HR9473 90th Congress 1st Sess 1961 3Senate Report No 1078 April 1968 Toaccompany HR9473 onShipping Act 1916 AuthoriudRefundonCt rtain Freight Chdrgrs under Purpost of the Bill 90th Cong 2dScss 1968 4111e statute inreferring tocommon carrier bywater inforeign commerce makes nodistinction between independent carriers or conference carriers Assuming that anindependent carrier or aconference files a57rather than anintended 75rale or amember oflhe conference inrequesting the conference tofile the same rate makes tile same error there isnorational reason why ashipper utilizing the conference member should not beentitled tothe same remedy asthe shipper utilizing the independent carrier or the conference fHouse Report No 920 note 2supra Oakland MOlor Cur Co vGreat Lakes Transit Corporation IVSSBB308 311 1934 Hmann Ludwig Inc vWatt rman Steamship Corporation 17SRR1532 1978 21FMC



732 FEDERAL MARITIME COMMISSION IIThe holding inMunaz yCabrera vSea Land Service Inc 17SRR1191 1977 does not call for adifferent conclusion Inthat case the tariff upon which the waiver was tobebased showed arate never considerecior agreed before bythe parties The Commission held that arate sought tobeapplied retroactively must beaprior intended rate and not arate agreed upon after the shipment Inthis instance the 9600rate was negotiated before the shipments Because of CNAN srate was negotiated before the shipments Because ofCNAN serror the conference members were not given opportunity tovote the proposed rate change However upon learningofCNAN serror the Conference promptly agreed tothe 9600negotiated rate and filed the tariff modification before CNAN applied for awaiver 7We find therefore that there was anerror of aclerical or administrative nature inthe tariff Section 18b3also provides that the carrier or conference agrees that ifpemUssion isgranted bythe Federal Maritime Commis sion anappropriate notice will bepublished inthe tariff or such other sleps taken asthe Feder8I Maritime Commission may require which ive notice of the rate onwhich IWllrretimd or waiver would bebased and additional refunds or waivers asappropriate sball bemade with respect toother shipments inthe manner prescribed bythe Commilsion initsorder approving the application The Conference which alone can publish the required notice inthe tariff has not concurred inthe application Therefore CNAN will begranted permission towaive collection of 1318 76of the freight charges provided the Conference publishes within thirty 30days from the service of this order the followina notice inthe appropriate pages of itstariff Notice ishereby given asrequired bythedeciaion oHhe Federal Maritime Commi ion inSpecial Docket No 580 that eYeber 171977 and cOJltinuiJ athroup February 21918inclusive the rate for powdered Rimm111l inafrom United SQuIf of tiellicoporlS including Brownsville Texas but not includlllS KeX Weal F1oridi tOAI erianports for ef JlUI POHS Is9600per lOIYof 2z400pOuncls nol IUbjecl 10discount andtre Out and subject 1Oall appllcabluules regulalhlns tmnj and tlonutthlUarifff for purpIlHItlf1eflmcl CII waw of freiahl charpa onanyshlpmen whieh IIay bav trenshipped during thIa period of time Should the Conference decline topubllsh the notice initStariff permission towaive aportion of the freight charges will bedenied Itissoordered Commissioner KarlE Bakke Dissents By the Commission IIj1jj111ISFRANCIS CHURNEY SeCretary 1c1lITIle of IhB 611I of IIdIoi 201 I97S 1lI41hB1I8wI8ri1l wpublllbBd OIl Jlslltusry 2I97S AI1I8IIdsd RIIIo S02 92IloflhB CaoonlIoaloD RoJsool and JIll join 18appIiGaIIcloI for wBi nJacl byIll ban TIle hawIv Jhs awna 2IF MC



SFRANCIS CHURNEY Secretary FEDERAL MARITIME COMMISSION INFORMAL DoCKET No 571 FJOSEPH PSULLIVAN COMPANY vSEA LAND SERVICE INC NOTICE February 141979 Notice isgiven that noexceptions have been filed tothe January 51979 initial decision inthis proceeding and that time within which the Commission could determine toreview that decision has expired No such determination has been made and accordingly review will not beundertaken 1M711
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FEDERAL MARITIME COMMISSION INFORMAL DOCKET NOS1FJOSEPH PSULLIVAN SLCOMPANY VjSEA LAND SBRVICE INC jFinalized onFebruary 141979 Reparation of 3327 21awarded John FManning export coordinaWr of loseph PSultivan 8cCompany for Complainant Shipper Frank AFleischer Registered Practitioner Manager Foroign Commerce of Sea Land Service Inc for the RespondanaCarrler INITIAL DECISION OF WILLIAM BEASLEY HARRIS ADMINISTRATIVE LAW JUDGE 1This proceeding seeks reparation for ovetcharge bythe carrier for the uans iportation of 13Y container loads of apples from Boston tothe United Kingdom between January 201977 and March 141977 7ltiadeeieiona illheometlwdaciciaiofllaCommiseioninlheebwnceofroviewtheraofbytiwCommiealon Ru1e318 Ruleao Praetlee end Procaduro 46CFR 502 118 iBLNumber md DroCutona Ovarchuye 700 332 611 PoII Me 120177 238 helf cmc 730 60701 380 370 NII cwiI2N77 330 del clnc 707 J0704 310 609 full cw137177 133 haf clne 168 7A70SII S7B PoII clne 1277729half clns 217 13704 313 603 full etna I27772MMlf cros 176 90700 339 611 NII clna I3177278h IPctnc 6330701 372 319 PoII cm1J3 77412 hdf ctnc 298J0 706 07378 full Ms 17771911u1f Ms 113 13704 111 488 NII Me 117177 74MIf Mt 343 61aenscv rurnu vsm3ixn umxwzo701 486 61NII cwYISl77 200 helf Me 130 701704 7l4 473 PoII M3147700MIt ems 747 73704 776 373 full ctne 7IM7 304 half clnc 1AS 63331l21Toul 1CMr

MHARRIS
Typewritten Text
734



IOSEPH PSULLIVAN COMPANY VSEA LAND SERVICE INC J3S Beginning with and including aMazch 141977 letter from the International Apple Institute toheNorth AUantic United Kingdom Freight Conference relative rothe Institute srequest that two half boxes of apples beconsidered apackage whether bundled together or not there aze 141etters anent the problem The said letters include one dated May 251977 tothe Conference from the Commission sBureau of Compliance expressing agreement that half cartons not bundled together should take ahalf carton rate The Conference inresponse tothe above May 251977 letter stated inpart of ihe Nirtem container loads inquesuon two are covered bybills of lading dated March 141977 On ihese wo Ne mcrchant appears tobernutled roadjustmen asper Cof heAppendix and should sosubmi tothe cartier sinvolved The mmaining eleven con ainer loads may best bedealt wi hbysingling ouone of them asbeing typical ofthe oher ten 1Blading 704486 dated Febmary IS1977 covers ahouse tohouse container said Wcontain 615 full canons under 22each and 200 half cartons under 12each the half canons not bundled two wgether 2As we understand itMr Burtows Execufive VPIntematlonal Apple InstiNte contends that the rating should have been 5290tacA toc ihe 615 PoII cartons md f145each for the 200 half cartons 3The member lincs disagrce because aihe tariff al Ihe ume contained nosmice Iany quantity rate onfull cartons and bNe uriff at the time contained noprovisions which would allow Ne carrieds lowaive ihe minimum 725 packages per containu asarequirement for the E290each incendve rate 4Furlher Ihey hold Ihe view ihat nowhere did the lariff provide that wo half cartons not bundled two WgeNer may beconsidered asingle package 5ItisNe view of ihe carriers tha the rating for blading 704486 should have been E290tach for 723 packages and SL45 tach for 90of the Aalf caROns Any adjusUnenis in@eight charges onNe deven rontainer loads inques6on using any othtt rationale would intheir view becontrary othe provisions of hetariff The Commission sBureau of Compliance inanAugust 291977 reply tothe above menuoned July 31977 letter stated inter alia Iet ustake the example which you used of Bill oLading No 704486 dated February 15I977 of 613 full cartons of apples and 200 half cartons not bundled lwo ogethu TAe commodity description ineffect al Ne time stated the foilowing Apples Temperaturc Conhrolled InWooden Boxes or Fibreboard Cartons or inCMOns Bundled Two Togethec We need gonofur her ihan this todemonstra ethat Aalf cartons need nIX bebundled two togethec toreceive ahalf carton rete Ihe lut phrase of the sentence stares or incartons bundled wo together not thal hey mus bebundled togettier Ifitisthe intention oIhe member carriers Wrcquirc hat hal cartons of Woodcn Boxes Fbrcboard Cartons and Cartons bebundled wo togethtt Ihen Nis must bespecifically stated inthe ariff The commodity descripuon asitstands now isquite ambiguous and must bechanged torcflecl Ne wishes of the member carriers The above gives background information towhich follows further background AppeMia CIemOSI CWI Ibs per muiner Appb PckN Tempvauee Cwo olled Minimum UIaORb lmr 3019Ra 6b1iNN ER3IKS135 WSmice 121FMC



736 FEDSRAL MARl7 IME COMl 9SSION FURTHER BACKGROUND Thecomplaint inthis proceeding received inthe Commission onor about August 251978 sought treatment under Subpart SInformal Procedure for Adjudication of Small Claims 46CFR 502 301 The complaint was served September S1978 bySettlement Officer Putnam Respondent Carrier Sea Land Service Inc wouid not consent tothe informal procedure Pursuant toSeedon 502 311 the Secretary of the Commission inamemorandum dated October 231978 refared the matter tothe Office of Administrauve Law Judges for adjudicadon ander the provisions of Subpart TiSea Land initsSeptember 281978 letter also asked for anextension of time topermit ansuditof the freight bills soitcould then respond whether itcon sents tothe claim being informally adjudicated By letter dated October 41978 ISettlement Officer Pumam granted the extension toOctober 201978 Sea Land initsOctober 161978 letter took the position thet ipformal doclcet 571 Ishoutd bedismiseed because nodecision can berendered for the followin reecona 1During the period the alleged violations took place See Land wes amember of agreemant 7100 Nocth Atlendc United KinQdom Froight Conferonce NAUKFC 27heNAUKFC agr ment 7100 Article VIII stipulatee All freighta end ot6er cherges for or inconnection with the transportedon of cargo shall bequoted cMarged and wllected bythe Mmnbere strictly inaccordenco witN the Conferonce Tariff No part thereof sdell badiroctly or indirectly rofunded or romitted inany maaner or byany device I3Sea Land billed the freight cherges inwnfomtity with the NAUKPC teriff and Agroement 7100 4Sea Land did not violate 3action 18b3of the ShippinQ Act bycharging moro than the ratea onfikwith fhe Commisaion 3Sea Land did nat violate any provielon of the Shipping Act I6Compldnant has nocauoe of action ageimt Sea Lend individually aeSea Land did not individ ualiy publiah the rate provision iadiapute On October 301978 tha Presiding Adminiatrative Law Judge received alettsr dated October 27I978 from Sea Land Service Ine reiterating itsOcWber 161978 letter referred wabova Latter did not ititecopy was sent wcomplainant Commission Rules require all parties wbesupplied with copies 1of all matters filed inapracQeding hePresiding Adminiatradve Law Judge treated that response of Sea Iand Sen ice Inc asamotion apd denied the modon wiehout projudice inanOrder served October 311978 Sea Land IService Inwas roferred toRule 7346CFR 302 73astowhat amotion should contain Topermit consideration of thia proceeding ehe parties wero asked toprovide the answers the Formal Procedure for Adjudication of Small Ciaims 45CFR 502 311 et seq indieate Under date of November IS1978 the respondent Sea Land Service Iac served received November 201978 amotton seeking reconsideradon of the October 311978 deniai of motion wdiamisa complaint The respondent sirt ply InMllmdmd Spamb r2B 197B wdOcMbn 16191B mprctlrdY mtla 9NINmemOQlar Sa4nd9avia lnc Wvix WMitdwr nor rau nr toinfm Wdocka 3711U MIN Nfa mdly WJudkNW inecoNuw wiN tlFdrMarltl Cdnmiulon Rub NII JWwnvn



JOSEPH PSULL VAN COMPANY VSEA LAND SERVICE INC 73Ireiterated that which ithad previously filed and ignored the suggestion inthe October 311978 Order toconsult Rule 7346CFR 502 73astowhat amotion should contain There was nosupport for the original motion or the modon for reconsideration bystatutes Rules or cases but complaint was made that the October 311978 Order denying the motion todismiss recited nogrounds and that the Judge made enors of fact which led toenoneous legal conclusions There was nocitation astowhat those enors are The respondent failed toobserve Rule 7346CFR 502 73that all motions shall state cleazly and concisely the purpose of and the relief sought bythe motion the statutory or principal authority relied upon and the facts claimed toconstitute the grounds requiring the relief requested Toget tothe merits of the proceeding the Presiding Administrative Law Judge suggested inthe Order served December 71978 denying reconsideration there should bethe answer and memoranda asisprovided inSubpart Taspointed out inthe Order served October 311978 that the parties ifpossible should agree astowhat isor isnot indispute For example even inthe motion for reconsideration itisstated Sea Land has deteimined that the foltowing freight bills were rated incorrectly and provided Sea land receives authorization permitting Sea Land towaive the six month rule con tained inRule 9of the North Atlantic United Kingdom Froight Conference Tariff Sea Iand will upon receipt of aproperly documented overcharge claim refund all monies overcharged 704 232 704 280 704 754 704 756 The Presiding Administrative Law Judge pointed out that the Conference Rules donot supersede or preclude the two year statute of limitations provided for insection 22of the Shipping Act 1916 asthe time within which actions must bebrought DISCUSSION The respondent carrier inthis proceeding byitsanswer served December 131978 received December 181978 substantially admits the material allega tions of the complaint The respondent carrier admits that the wording inthe North Adantic United Kingdom Freight Conference Tariff FMC 3Item No 0514004 479 Apples Fresh inWooden boxes or fibreboard cartons or incartons bundled two together did not justify the carrier chazging the full rate 5290onthe number of half cartons that were shipped ineach container Furthe the respondent carrier submits there are nocontroverted issues of fact or lawinthis proceeding Inregard tothe allegadon inparagraph III of the complaint astoalteration of bilis of lading the answer stipulates that the aveaed alteration of the bills of lading were simply Supplemental Bills of Lading issued Sea Land believed at the time inorder tocoaect the original bills Sea Land notes that the claim aileges noviolation of the Shipping Act 1916 or of the Intercoastal Shipping Act 1933 and that Sea Land byitsadmissions dces not admit toany violation of either Act Upon consideration of all the aforesaid the Presiding Administrative Law Judgefinds and concludes inaddition tothe findings and conclusions hereinbe fore stated



73H FEDERAL MARITIht6 CpMMISSION The complaint inthis pmceeding was filed within two years after the causes of action accrued asprovided insection 22of the Shipping Act 1916 and sohas been filed timely Documents covering the transportation of the 13containers of apples involved from Boston tothe United Kingdom support what was shipped The letters submitted and filed suppoR the ambiguity of the tariff which coupled with the respondent carrier sadmission warrants the granung of the relief sought The claimant did not total upthe amount of overpayment The Presiding aAdministraGve Law Judge using the figures submitted finds the overcharges total 3327 21Upon consideradon of the above the Presiding Administrative Law Judge finds and concludes that there was anambiguity inthe tariff involved which should beand isconstrued against the carrier who isamember of the Conference whose tariff isinvolved The admissions of the carrier and the supporting evidence entitle the complainant toanaward against the carrier asreparation inthe amount of 3327 21Wherefore itisordered AThe complainant beand hereby isawarded reparation inthe amount of 3327 21against the respondent carrier 1BIhis proceeding beand hereby isdiscontinued SWILLIAM BEASLEY HARRIS Administrative Law Judge WASHINGTON DCJanuary S1979



RULES OF PRACfICE AND PROCEDURE TITLE 46SHlPPING Chapter IVFederal Maritime Commission SUBCHAPTER AGENERAL PROVISIONS GENERAL ORDER NO16AMDT 28DOCKET NO7847PART 502 Rules of Practice and Procedure Final Rules Part 502 of the Federal Maritime Commission sRules has been revised toenable the Commission tocomply with the requirements of Public Law 95475 anamendment tothe Intercoastal Shipping Act 1933 This new statute isintended inpart toexpedite the Commission sdecision making pro cess initsregulation of the domestic offshore trades PL95475 imposes adefinitive procedural schedule upon Com mission consideration of matters arising under the 1933 Act The new Rules effectuate the legislative intent byestablish ing detailed guidelines for participants inproceedings under the Act topermit prompt adjudication bythe Commission EFFECTIVE DATE February 141979 SUPPLEMENTAL INFORMATION This proceeding was initiated byaNotice of Proposed Rulemaking published inthe Federal Register onNovember 241978 43FR54960 62The Federal Maritime Commission proposed torevise itsRules of Practice and Procedure inorder toenable itto comply with the requirements of PL95475 92Stat 1494 1978 which amends the Intercoastal Shipping Act 1933 46USC843 et seq InitsNotice the Commission indicated that inorder toeffectuate the legislative intent toexpedite the Commission sdecision making process strict procedural guidelines for participants inthe proceedings under the Act were required These Final Rules establish such guidelines Comments were received from six parties They addressed avariety of issues raised bythe Proposed Rules All comments received were carefully reviewed and considered The various objections raised and the revisions made inthe Proposed Rules are discussed below 1Section 502 67aCrowley Matson and Sea Land expressed concern astothe confidentiality of the underlying workpapers filed concurrently with ageneral rate increase or decrease The Commission agrees that the confidential ityof particular financial data submitted byacarrier must beprotected Allowing ACTION SUMMARY IComments were submined byCrowley Maritime Corporation Crowley Matson Navigation offipany Matson The Military SeaJiffCommandCM SCJPuerto Rico Maritime Shipping AutborilytP RMSASea Land Service Inc Sea Land and Totem Ocean Trailer Express Inc TOTE
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740 FEDBRAL MARITIME COMMISSION acarrier scompetitors tohave unlimited access tothis information could cause undue harm tothe submitting carrier without significantly advancing any regulatory purpose Therefore the Commission has incorporated into the Final Rules anumber of specific controls onthe distribution of the material file pursuant tothe Rules Unless authorize4 byanorder of the Commission or aPresiding Administrative Law Judge the contents of the underlying workpapers are not tobedisclosed However inorder toprovide the public with the information necessary toevaluate general rate increases or decreases copies of this information must bereadily accessible prior tothe institution of formal investigations Therefore carriers will berequired topromptly furnish their underlying workpapers tothose persons who have requested their release and submitted acertificate indicating that the data issought inconnection with protests related toand proceedings resulting from the carrier sgeneral rate increase or decrease This method of distribution will limit release of the data tothose persons having aninterest inthe rate action and will enable the carrier tobeinformed astothose people who have bad access toitsworkpapers Acopy of the testimony and exhibits filed at the Federal Maritime Commis sion bythe carrier must also bemade available at every port inthe relevant trade at the offices of the carrier or itsagent The Commission agrees with Matson that the inclusion of the phrase or itsagent clarifies the nature of the requirement However the Commission cannot endorse Sea Land ssuggestion that the avail ability of the direct testimony and exhibits sbould berestricted tothe offices of the Commission The public sneed for information must beweighed against any burden imposed upon the carrier Making the testimony and exhibits available only at Commission offices would unduly weight the scale against those seeking access tothat material The Commission believes there ismerit inSea Land ssuggestion that copies of testimony exhibits and underlying workpapcrs sbould beserved only onthe attorney general of eacb noncontiguous State Commonwealth Possession or Territory baving ports inthe relevant trade served bythe carrier Service onofficials of cntiguou8 States would beunwarranted and unnecessarily burden some tothe submitting carrier Under tbe Final Rules carrierswillbe required tocertify thauD of the designated materialbll8 been served simultaneously onthe appropriate attorney general The concern here isthat inthe absence of such arequirement timely service will not bemade upon officials inthe more outlying regions Another comment whicb the Commission bas incorporated into the Final Rules isMatson sproposal that the word workpapers besubstituted for the words underlying data Underlying data Istoo broad and too vague and the use of this term migbt Impose upon acarrier the burdtln of providing aquantity of material unnecessary toananalYAisofa rate action Both Crowley and TOTEurged tbattbe requirement that acarrier submit itsentire direct case concurrently with the filing of ageneral rate increase or decrease imspective of wbether the filing issubsequentlypr0te8ted imposes anundue and unnecessary burden onthe carriero The Commission cannot agree with this assessment of the Rule Inorder toeValllate the justness and reasonableness of the rate and toexpedite Commission decision making itisimperative that III



RULES OF PRACflCE AND PROCEDURE 741 carriers make the designated material available at the time of their initial filing The Commission firmly believes that this requirement isnecessary tomeet the procedural schedule imposed byCongress Further inresponse toaninquiry bySea Land the filing of certain past and projected financial data aspresently required byGeneral Order IIwould not constitute aprima facie direct case under section 502 67As istrue incurrent rate actions afar more comprehensive submission would berequired MSCurged that the testimony and exhibits filed bythe carrier should beexecuted under oath The Commission agrees that this suggestion has merit MSCalso proposed that carriers berequired toserve their entire direct case onmajor ratepayers who have requested such service prior tothe filing of the rate increase or decrease The Commission believes that such arequirement would impose asubstantial and unnecessary burden upon carriers The material isreadily available tothe ratepayer at the offices of the carrier or itsagent at every port inthe trade served bythe carrier Requiring ratepayers toinspect this material at these locations clearly will not substantially disadvantage their participation inany proceedings under the Act The substance of Sea Land sproposal that aprovision beincluded inthe Rules which would set forth the Commission sauthority toreject tariffs and establish anearly deadline for the exercise of that authority has been incorporated inthe Final Rules 2Section 502 67bSea Land recommended the inclusion of aprovision mandating that protests which address only the effect of general rate increases onspecific commodities should not beentertained The Commission concurs Ifindividual commodity considerations were tobesuperimposed ongeneral rate cases itisdoubtful that proceedings could becompleted expeditiously 3Section 502 67cThe Commission has not adopted Sea land sproposal that the provision mandating that replies toprotests shall befiled nolater than fif teen days prior tothe effective date of the proposed changes Section 502 74Rule 74provides adequate guidelines for the timely filing of replies toprotests while allowing adegree of flexibility absent inthe Sea Land proposal 4Section 502 67dBoth Matson and MSChave urged the Commission toinclude aprovision inthe Final Rules concerning the filing requirements for other than general revenue changes intariffs made pursuant tosection 3of the Intercoastal Shipping Act 1933 MSCargued that the requirement for concur rent filing bythe carrier of itsentire direct case should beexpanded toencompass all tariff changes Matson has contended that the direct cases of all parties including the carrier should befiled twenty days after aproceeding isinstituted which involves less than ageneral rate increase We believe there isadistinction which must berecognized inevaluating these comments Ageneral rate increase or decrease isfar more likely toevoke aprotest than are other kinds of tariff changes The greater likelihood that ageneral rate action will beprotested justifies the imposition of astringent filing requirement onthe carrier submitting such achange Therefore the Commission endorses Matson sproposal that the carrier Hearing Counsel and all protestants berequired tosimultaneously serve testimony exhibits and workpapers onall parties and lodge copies of testimony and exhibits with the Administrative Law Judge nolater than twenty days after





RULES OF PRACfICE AND PROCEDURE 743 inanaction under the Rules The Commission believes that section 502 241 adequately addresses this issue and renders additional guidelines inthe Final Rules unnecessary PRMSAurged that the procedural regulations mandated byPublic Law 95475 should not beadopted prior tothe issuance of the substantive guidlines required bythe amendment tosection 3of the Intercoastal Shipping Act The Commission agrees with PRMSAthat itwould beadvisable toawait the adoption of the substantive guidelines Unfortunately itisimperative that the procedural rules beissued immediately inorder tocoincide asclosely aspossible with the effective date of the Act We anticipate that the procedural rules will evolve based onour experience inprocessing general rate changes under these procedures Therefore pursuant tosection 4of the Administrative Procedure Act 5USC553 section 2127and 43of the Shipping Act 1916 46USC820 826 84I aand section 3of the Intercoastal Shipping Act 1933 46USC845 Part 502 of Title 46Code of Federal Regulations isamended asset forth hereinafter Section 502 67isrevised asfollows Sec 502 67Proceedings under section 3aof the Intercoastal Shipping Act 1933 aIiThe term general rate increase means any change inrates fare or charges which will Aresult inanincrease innot less than 50per centum of the total rate fare or charge items inthe tariffs per trade of any common carrier bywater inintercoastal commerce and Bdirectly result inanincrease ingross revenues of such carrier for the particular trade of not less than 3per centum iiThe term general rate decrease means any change inrates fares or charges which will Aresult inadecrease innot less than 50per centum of the total rate fare or charge items inthe tariffs per trade of any common carrier bywater inthe intercoastal commerce and Bdirectly result inadecrease ingross revenue of such carrier for the particular trade of not less than 3per centum 2No general rate increase or decrease shall take effect before the close of the sixtieth day after the day itisposted and filed with the Commission The carrier shall file under oath concurrently with any general rate increase or decrease testimony and exhibits of such composition scope and format that they will serve asthe carrier sentire direct case inthe event the matter isset for preparation of the testimony and exhibits The carrier shall also certify that copies of testimony exhibits and underlying workpapers have been served simultaneously onthe attorney general of every non contiguous State Common wealth Possession or Territory having ports inthe relevant trade that are served bythe carrier The contents of underlying workpapers served onattorneys general pursuant tothis paragraph are tobeconsidered confidential and are not tobedisclosed tomembers of the public except tothe extent specifically authorized byanorder of the Commission or aPresiding Administrative Law Judge Acopy of the testimony and exhibits shall bemade available at every port inthe trade at the offices of the carrier or itsagent during usual business hours for inspection



744 FEDERAL MARITIME COMMISSION and copying byany person Inaddition the underlying workpapers shall bemade available promptly bythe carrier toall persons requesting them for inspection and copying upon the submission of the following certification under oath tothe carrier CERTIFICATION Iof Name and Title ifApplicable having been duly sworn Full Name of Company or Entity certify that the underlying workpapers requested from Name of Carrier will beused solely inconnection with protests related toand proceedings resulting from general rate increase or Name of Carrier decrease scheduled tobecome effective and Date that their contents will not bedisclosed toany person who has not signed under oath acertification inthe form prescribed which has been filed with the carrier unless public disclosure isspecifically authorized byanorder of the Commission or aPresiding Administrative Law Judge Signature Signed and Sworn before me this Date Day of Notary Public 4My Commission expires 3Failure bythe carrier tomeet the service and filing requirements of paragraph a2may result inrejection of the tariff matter Such rejection will take place within three work days after the defect isdiscovered bIProtests against aproposed general rate increase or decrease made pursuant tosection 3of the Intercoastal Shipping Act 1933 may bemade byletter and Jhall befiled with the Director Bureau of Ocean Commerce Regula tion and the carrier nolater than thirty 30days prior tothe proposed effective date of the proposed changes Inthe event the due date for protests falls onSaturday Sunday or national legal holiday protests must befiled with the Director Bureau of Ocean Commerce Regulation andthe carrier nolater than the last business day preceding the weekend or holiday Persons filing protests pursuant tothis section shall bema parties toany docketed proceeding involving the matter protested provided that the issues raised inthe protest are pertinent tothe issues set forth inthe order of investigation Protests shall include iIdentification of the tariff inquestion iiGrounds for opposition tothe change



RULES OF PRACflCE AND PROCEDURE 745 iii Identification of any specific areas of the carrier stestimony exhibits or underlying data that are indispute and astatement of position oneach area indispute ivSpecific reasons why ahearing isnecessary toresolve the issues indispute vAny requests for additional carrier data vi Identification of any witnesses that protestant would produce at ahearing asummary of their testimony and identification of docu ments that protestant would offer inevidence and vii Asubscription and verification 2Protests against other proposed changes intariffs made pursuant tosection 3of the Intercoastal Shipping Act 1933 shall befiled nolater than twenty 20days prior tothe proposed effective date of the change The provisions of paragraph bIrelating tothe form place and manner of filing protests against aproposed general rate increase or decrease shall beapplicable toprotests against other proposed tariff changes cReplies toprotests shall conform tothe requirements of 502 74Rule 74dIInthe event ageneral rate increase or decrease ismade subject toadocketed proceeding Hearing Counsel and all protestants shall serve under oath testimony and exhibits constituting their direct case together with underly ing workpapers onall parties and lodge copies of testimony and exhibits with the Administrative Law Judge nolater than seven 7days after the tariff matter takes effect or inthe case of suspended matter seven 7days after the matter would have otherwise gone into effect 2Ifother proposed tariff changes made pursuant tosection 3of the Intercoastal Shipping Act 1933 are made subject toadocketed proceeding the carrier Hearing Counsel and all protestants will simultaneously serve testimony and exhibits constituting their direct case together with underlying workpapers onall parties and lodge copies of testimony and exhibits with the Administrative Law Judge nolater than twenty 20days after the tariff matter takes effect or inthe case of suspended matter twenty 20days after the matter would have otherwise gone into effect eISubsequent tothe exchange of testimony exhibits underlying data and prehearing statements byall parties the Administrative Law Judge shall at his discretion direct all parties toattend aprehearing conference toconsider iSimplication of issues iiIdentification of issues which can beresolved readily onthe basis of documents admissions of fact or stipulations iii Identification of any issues which require evidentiary hearing ivLimitation of witnesses and areas of cross examination should anevidentiary hearing benecessary vRequests for subpoenas and vi Other matters which may aid inthe disposition of the hearing 2After considering the procedural recommendations of the parties the Administrative Law Judge shall limit the issues tothe extent possible and establish aprocedure for their resolution



746 FEDERAL MARITIME COMMISSION 3The Administrative Law Judge shall whenever feasible rule orally upon the record onmatters presented before himtIItshall bethe duty of every party tofile aprehearing statement ondate specified bythe Administrative Law Judge but inany event nolater than the date of the prehearing conference 2Aprehearing statement shall state the name of the party or parties onwhose behalf itispresented and briefly set forth iIdentification of issues which can beresolved readily onthe basis of documents admissions of fact or stipulations iiIdentification of any issues which require evidentiary hearing together with the reasons why these issues cannot beresolved readily onthe basis of documents admissions of fact stipulations or analternative procedure Hi Requests for cross examination of the direct written testimony of specified witnesses the subjects of such cross examination and the reason why alternatives tocross examination are not feasible ivRequests for additional specified witnesses and documents together with the reasons why the record would bedeficient inthe absence of this evidence and vProcedural suggestions that would aid inthe timely disposition of the proceeding gThe provisions of this section are designed toenable the Administrative Law Judge tocomplete ahearing within sixty 60days after the proposed effective date of the tariff changes and submit aninitial decision tothe Commis sion within one hundred twenty 120 days pursuant tosection 3bof the Intercoastal Shipping Act 1933 The Administrative Law Judge may employ any other provision of the Commission sRules of Practice and Procedure not inconsistent with this section inorder tomeet this objective Exceptions tothe decision of the Administrative Law Judge filed pursuant tosection 502 227 Rule 227 shall beserved nolater than fifteen 15days after date of service of the initial decision Replies thereto shall beserved nolater than ten 10days after date of service of exceptions hIntervention bypersons other than protestants ordinarily shall not begranted Inthe event intervention of such persons isgranted the Administrative Law Judge or the Commission may attach such conditions or limitations asare deemed necessary toeffectuate the purpose of this section By the Commission SFRANCIS CHURNEY Secretary



FEDERAL MARITIME COMMISSION SPEC ALDOCKET NOSS6 PAN AMERICAN INDUSTRIES INC vSEA LAND SERVICE INC TranspoRation under athrough bill of lading from Toronto Canada toSan Juan Puerto Rico via Elizabeth New Jersey tound tobeinhedomestic offshorc commeme of the United States Application for permission towaive collation ot undercharges onashipmen of mal inbags denied REPORT February 4979 BYTHE COMMISSION Richazd JDaschbach Charrman Thomas FMoakley Vice Chairman Karl EBakke and ames VDay Commissioners Sea Land Service Inc Sea Land applied for permission towaive collection of aportion of the freight charges onashipment of malt inbags from Toronto Canada via Elizabeth New Jersey toSan uan Puerto Rico The application was filed under section 92bof the Commission sRules of Practice and Procedure 46CFR92bwhich governs the filing of applications forrefunds or waivers bycarriers engaged inthe domestic offshore trade Administrative Law Judge Charles EMorgan denied the applicacion onthe ground that the shiQment moved inforeign commerce and the application eceived at the Commission more than 180 days after the date of shipment Ywas untimely fiedThe Commission determined roreview the Initial Decision The taziff applicable tothe shipments isSea Land sTariff No 243 FMC FNo 30filed inthe Domestic Tariff Branch Under satim 9Zbi pWuion irvea c0like acqnDl inndmYbsfIed wiNiv two Yeus flaNe uwe oonim crned ather Wve JI80 dayaprmi4d iosa4on IBIbNJ of Ne Shippin An1916 d6USCBID farshipmem inorsiBa commertt The yylicatinnw urceeiveE uNsCanm ssionon December 1319Ne bili of bmnQ vnAa edJuae I1996 Ne shipmen vutlelivercd Mvem Iune IBnEluir I196Secuon 1bNb of Ns Spping AnI91b fJb USCBI IN3p rtquves dmeppliauam of mmmoo urtien 4Yvatu infueign commertt mpermissioo wrtfuM avive mlla ion of pution of Ue rtig tcharges feom shpper hfled riAin 180 mys ot thAaa or snipmem 21FMC747



74FEDERAL MARITIME COIvIlvIISSION DISCUSSION The shipment which forms the basis of the waiver application moved bymotor cacrier from Toronto roElizabeth New Jersey and thence bywater toSan Juan under Sea Land sthrough bill of lading The tariff sets forth the joint through rate and the ocean poction Nereof Sea Land first filed the tariff under secNon l8b1of the Shipping Act 1916 the 1916 Act but the fiGng was rejected bythe Commissiods Bureau of Comp iance onthe ground that the transportation involved was inthe domestic offshore and not inthe foreign commerce of the United States 1heBureau took the posifion that when read inight of the definition common camer bywater inforeign commerce insection 1of the 1916 Act the provision transportation toand from United Sates ports and foreign ports insection 18bImust beread tomean transpocta4on bywatec Because inthis instance the only movement bywater was between the poRs of Elizabeth and San Juan itwas determined that the vansportation subject tothe Commission sjurisdiction was inthe domestic offshore trade regulated under the Intercoastal Shipping Act 1933 the 1933 Act This detecmination which was affitmed bythe Commission onJune 41975 govems the matter before ushere Accordingly we find that the shipment at issue here moved inthe domesdt and not inthe foreign commerce asthe Presiding Officer held Therefore the applicatian which was filed within the two yeaztime limit set forth insection 22of the 1916 Act must bedecided onitsmerits onthe basis of the provisio sof the 1933 Act 7hematerial facu asstated inthe Initial Decision are asfollows Sea Iand seeks authority towaive 51778 22of the total applicable freight charges of 16843 70onashipment of ten containers of malt inbags from Toronto Canada toSan Juan Puerto Rico The shipment moved roSan Juan under Sea Iand stluough bill of lading dated June 171976 Total freight chazges collected from the shipper complainant Pan American Industries Inc were 15065 48The difference between this amount and the chazges of 16843 70wmputed at the rate ineffect at the time of shipmen is1778 22the amount sought tobewaived Sea Land alleges that onApril 121976 itsCazibbean pricing division requested the Menlo Park Tariff Publication Coipora eTraffic Division of Sea Land topublish arate for malt inbags of 289 cents per 100 pounds tomeet the competition of PRMSA Paa American Industries Inc the shipper was informed that the rate would beeffective onJune 11976 Upon discovering that the request for the filing had not been received bythe traffic division of Sea Land anew publication request was made which included anincrease inthe trucking rate of about 10percrnt and resulted inthe publication of arate from TaIhpon of bdv uMiyeYN uTwoero vi ElinbeM kaVw 1mA mpuC Ihrrmcamivao artia Yrrc ieaei ecmmmus mew caomw urtic mPied ioIAe trwpautiao EYrwer of pueegen wpapeny Earaa Me Uaud Swd Wfaei ncaueo y6USCe0t Ss tiae 1NI rtQu vaevmr cmie bYvpp ivfaeiyn caemnn roikwiNIMCammi iae miR hoVio JI ihe eue Welivyn otuchcmien forn nyv auovb Whao UtiW Smnporo odfweipn pau Meetll poiob oeiuove miq odmmy tlwui muk rltic6 hu4mau4lialid 6USCBI1l M1 71r rtfaerce ppeeYy unPumu Airo FLntime SNppiny AuMairy 21FMC



PAN AMERICAN INDUS7RIES INC VSEA LAND SERVICE INC 749 ronto toSan Juan of 299 cents per 100 pounds The rate became effective onJuly 81976 Complainant who had advised the consignee that the 289 cents rate would beeffective onthe date of shipment paid freight chazges computed onthe basis of the 299 cenu mte Section 18aof the 1916 Act requires common carriers bywater ininterstate commerce rofile with the Commission just and reasonable rates and charges Under section 4of the 1933 Act the Commission upon finding that arate isunjust ur unreasanable may determine and prescribe ajust and reasonable maximum or minimum rate Neither section 18aof the 1916 Act nor the 1933 Act provides for the issuance of waivers or refunds based solely oneaors inthe taziff or onafailute topublish anintended rate Therefore the pernussion towaive collection of aportion of the freight charges may not begranted unless the rate duly published and ineffect at the Hme of shipment isfound tobeunreasonable Applicatinn The East Asiatic Co Inc 9FMC169 172 1965 Davies Turner and Co vANantic Lines Ltd 13FMC270 1970 Reai Fresh Inc vMatson Navigarion Corr pany 16SRk1174 1976 Sea Land sadmission standing alone isnot sufficient tosupport afinding that the applicable rate was unreasonable Neither would adesire tomeet competitionT justify the retroactive appGcation of anew rate unless the rate onfile with the Commission isfound tobeunlawful Sea Land has not alleged or shown that the 335 cents rate ineffect at che 6me of the shipment was unjust or unreasonable Inthe absence of evidence tothat effect peanission towaive collection of 1778 22of the freight chazges must bedenied Itissoordered Commissioner Kanuk concumng Iconcur inthe majority sconclusion denying pemussion towaive collection of freight chazges Insodoing ldonot reach the quesaon of whether movements onathrough bill of lading between aforeign point and adomestic port are domestic move ments when the water portion of the movement issolely domesric SFAANCIS CHURNEY Secrerary 11r qqliraum dou opmrn4ae hsros cM1U WbyPRMSA



FEDERAL MARITIME COMMISSION DocxET No 7453AGREBMENT NO134APPLICATION OF THE FAR EAST CONFERENCE FOR INTERMODAL AUTHORITY Propoaed canferonce intem odal agreement found not justlfitd and diaepproved purauant toShipping Act secrion 13Elkan Turk Jr for Uie Far Eest Conferonce Pau MDonovan and Somue HMoermon for the Port Authority of Naw York and Naw 7ersey George FMohr and Martln AHeckscher for th0 Delaware River PaR Authority JRobert Bray and AWJacocks for the Virginia Port Authority Neal MMayer for Seatrein Lines Ine Edward DRansom and Donovan DDay Jr for the Pacific Weatbound Canference Michae Cruaher Jonathan Bank and James DDwyer for the Port of Seattle Greg BPerry for the New Orleens Traffic and ransportadon Bureau JAllles and Roland Ronshausen for Outboard Marine Corporadon CDMiller John CCunningham and Donald JBrunntr for the Bureau of Haaring Counsel REPORT AND ORDSR ADOPTING INITIAL DECISION February 231979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman James VDay and Leslie Kanuk Commissioners The Commission initiated this proceeding todetermine whether Agreement iNo 1734Agreement among the member lines of the Far East Conference FEC should beapproved modified or disapproved pursuant tosection 1Sof the jShipping Act 1916 46USC814 The Agreement would extend the geographic scope of FEC sratemaking iauthority byextending the FEC sexisting port toport service toinclude all USinland points and ports via Atlantic and Gulf porta toall points or ports inJapan Okinawa Koroa Taiwan Siberia Manchuria China Hong Kong the Philip pines Vietnam Cambodia and Laos The FEC would thereby beable toCommiuiomr ICuI EBakke Nwnu He would approve Aanement No 1774fmaperiad of izmonNa Ayreement No 1734wu Ned for eppmvd onPeMuery 141973 Aproteet wtMeyrcemeat wu flIWbySeotrein Linea luAnOrdar of InvnU edon end Hevina wu hued onDecsmher 101974 Pallowlny Ne HaWey Or rtlwOelawerc River Pon Aut6ority New Orkens Traffte nd74en pmuqon Buraw Oulboard Mrhro Carporatlon Puific Waetbnu Crnlennce Pmt AutAorlty af New York and New lereey Pat of Seutle wd IMVtrylnl Pat AuUwAry wera pnntad lava mintervene 71u iaaearip aUa prapaed ayrammt waro Amaicen Bxpat Lina Inc Amaicon Praidmt Li eL1d Ber6er Linea N5 Blue Seo LimJainl Service Jepan Lhu L1d ICewwYl Klwn ICelehe L1d Lykec Broa SWmehip Compeny Inc Muitlme Company of Ne Philippinae lne Miuui OSICLinee LWAPMollar Munle Llne Nippon Ywsa Kaieha Sea Land Sarvlce Inc SuW Mariro Linea Thd Mercondle Mvine Limitad UN1ed Philipplpe Linaa Inc Udkd Su1ee Lina Inc Wetemun Swmehip Capaetion Yameehito ShinMhon Skamehip Co LWead ZimIrwl Naviyatlon Co Id

MHARRIS
Typewritten Text
750



APPLICATION OF THE FAR EAST CONFERENCE FOR INTERMODAL AUTHORITY 7S1establish port toport port topoint or point toport rates for these trade routes Administrative Law Judge William Beasley Harris Presiding Officer issued anInitial Decision onFebruary 201976 disapproving the Agreement onthe ground that the FEC had failed tomeet itsburden toadduce evidence justifying the need for the Agreement under Commission standards articulated and approved inFedera Maritime Commission vAktiebolaget Svenska Amerika Linien et al 390 US238 1968 The FEC the Pacific Westbound Conference the Delawaze River Port Authority and the Port Authority of New York and New Jersey Proponents filed Exceptions tothe Initial Decision Replies toExceptions were submitted bySeatrain Lines Inc Outboazd Marine Corporation and the Commission sBureau of Hearing Counsel Protestants POSITION OF THE PARTIES Proponents allege that the Presiding Officer erred inthe following respects 1Astrict Svenska standard was incorrectly applied toanagreement which would merely extend port toport conference rate making authority toinclude intermodal ransportation Proponents azgue that the Commission has previously announced that certain factors favoring approval of such agreements will sub stantia llyreduce the quantum of proof necessary tojustify such agreements These factors aze that 1intermodal amendments are merely extensions of existing conference rate making power 2such agreements are generally acceptable 3intertnodalism istobeencouraged and 4the conference system isthe most effective means of developing intermodalism 32Under any standazd the Proponents of the Agreement have sustained the burden of justifying itsapproval 3Certain proposed findings of fact supported byunconuoverted evidence inthe record were not ruled upon Inreply the Protestants contend that 1There were facts suppoRing approval of the Agreement inPacific Wes bound that are not present inthe instant case 2Each proposed section 15agreement that isviolative of the antitrust laws must withstand scrutiny onitsown merits under the principles enunciated inthe Svenska decision supra 3The FEC has failed toestablish aneed for the Agreement and 4The Presiding Officer isnot required tomake aseparate ruling oneach proposed finding lhedecision issufficient ifitsets forth the Presiding Officer sfindings and the underlying reasons therefor Since tAe date ihe Agrament was filed Ne FEC smembenhip hes dttlined Itscurtent member lines arc Barber Blue Sea Lin Galieon Shipping Cmporalion Japan Line Ltd KLint Mari ime Company of the Philippines Mi sui OSKLin sMoller Maersk LiMNippon Yusen Kaisha UnittA Stetu Lines Walerman Steamship Coryoralion and Yamashila Shinnihon St amship Co Ltd As auNoriry fmNt proposilion PropoMnu cileAgreemenrNn 57A6Parifio WesrboundCnnferenre Exfension oJAUrhnriry fnr lmermndo Srrvirea 19FMC 289 16SRR159 1975 Prdesunu also ergued 1hatPucifir Wea bnund should noi berelied upon esaWhority for any pmposition because ihe Commission decision intha case hed been stayed pending appeal Because Ihe appeal inNal case has been withdrawn and Ihe Commission has vacated itsstay Na argument isnow moot



SZFEDERAL MARITIM6 COMMISSION DISCUSSION IStandards for Approval We find the Presiding Officer sultimate conclusion tobecoaect and shall adopt the Initial Decision except asmodified bythe following discussion The Proponents failed toadduce suf6cient evidence of probative value that would justify approval of Agreement No 1734but were for the most part content toargue that approval was mandated byCommission policy asreflected inPacific Westbound bContrary toProponents assertion they have failed tosustain their burden of justification under any recognized standard InPacific Westbound we held that the Svenska standard isapplicable tointermodal rate making agreements stating Here applying the standarda of aectlon l5asinteipreted inSvenska we find onthis record that the approval of Agrament No 5796isrequired byaserious tranaportation nead and will serve tosecuro importent public benafits 16SRRat 171 Such ananalysis dces not represent at policy of automatically approving intermodal service agreements byocean carriers Infact Pacific Westbound isexpress authoriry for the proposition that there isnopresumptive validity tointermodal agreements Were the Proponents toinuoduce evidence demonstrating that the conditions existing inthe Atlantic Gulf Far East trade are the same or substantially similaz tothose that existed inthe Pacific Coast Far East trade at the time of the Paciftc Westbound decision then adifferent result might follow The record inthe instant proceeding isdevoid of any evidence of trade conditions or aprobability of trade conditions that would serve tooutweigh the Agreement santicompeti tive features Acomgarison of the findings inPacific Westbound and the instant case will iillustrau the point InPacific Westbound the Commission found that the stable developmont of intermodalism inthat particular uade could bemost effecdvely accomplished through the conference system eSeizing onthis finding the FEC inthe instant proceeding contends that approval of the Rgreement will likewise foster quicker and more stable development of intermodalism The primary support inthe irecord for this assertion isthe testimony of Mr Raymond Frias Vice President of Barber Steamship Lines and Mr Douglas WBinns the Traffic Manager of the Port Authority of New York and New Jersey Mr Frias testified that his company had not introduced inurmodal service because of afear of precipitadng excessive competiUOn Upon cross examina While we heein sft51m out deci ian inPulJir WrnMwnd we donot Md 1htitmmdatee approv lot the imunt ayroement The Proeiding Officer incortectly foundthu UwCommiecion had naapplledSvenska inNeParIJIrW sr6nund caee when hesleted 4ot 1Minsunt oaw isnapovemed byDool et No 7206tlwPur 7r Wratbound decldon and Ihrefine ehould beheld to1he undoNi of Svenaka IDel 137Le fommfeeion Uwrein eutad Withoul confuciny euqelice with Ihe lewesPWC eppean bheve doro hero we would point out thet Ihe Commisaion hes infecl wMte approved numeroue Uraemenu yrentlnQ conleranca Inemwdpl retemeking autl ority Whlle Nle fallo far ehat of cldh nyauch yrcemenu wiN apro umqive validily I1dae IndleaN Natlh Commlrrlnn has gnemllyfnundthrm fobe Inthr pwblir intrrar IBmphaaie addedl At 16SRR171 172 ThI wae chvaclerized bythe Cammlxion ecIAe einyla mat Imponant public benefit 1he Ayeement Na 37con beeRpected wprovi4 16SRRat 17Y



APPLICATION OF THE FAR EAST CONFERENCE FOR INTERMODAL AUTHORITY 7S3 tion Mr Frias admitted that the reason Barber Lines has not become involved inminibridge or interior point intermodalism isthat there has been insufficient shipper demand for such service and Barber Lines believes that itcan effectively carry cazgo using all water rates without having topay any division tothe railroads Mr Frias aiso testified oncross examination that of the more than fourteen minibridge tariffs westbound inthe Far East trade the bulk of those tariffs aze identical there being afewinitiators whose tariffs have been copied byother carriers According toMr Frias because of the tendency of individual carriers tofollow the lead of the innovator the multiplicity of minibridge rates has not resulted inrate wars inany trade Mr Binns testified that individual cazriers have been reluctant tomake the necessary investments intime effort and money tofully develop intermodal ismUpon cross examination hecould not identify any carrier that has been expressly unwilling tomake such aninvestment nor did heexplain why carriers aze reluctant tomake these investments Statistical evidence inthis record indicates that of the thirty two intermodal amendments toconference agreements approved bythe Commission only six have even filed intermodal tariffs Of those six five conferences did not file tariffs until after individual members had instituted intermodal service Overall this evidence shows that conferences generally have not acted quickly todevelop intcrmodal services after approval of their intermodal amendments and the majority of those which did implement intermodal service did soonly after anindividual member pioneered inthe field The record here therefore tends torun counter toprevious Commission findings regazding the expected public benefit of promoting intermodal development under conference rate authority Afurther distinction between Pacific Westbound and the instant proceeding isthat at the time of the Pacific Westbound decision the PWC had aninterior point ratc system inthe fornt of overland common point rates overland rates 10The PWC soverland rates tariff quotes all water rates from Pacific ports tothe Faz East for cazgo originating east of the Rocky Mountains The Commission has consistently viewed these rates asalogical and efficient use of available overland and water transportation facilities for cazgo moving tothe Far East from interior points inthe United States 12The FEC dces not have nor has there been shown any shipper demand for any type of interior point system from Atlantic or Gulf ports tothe Far East We reject the FEC sformalistic contention that the PWC soverland rates aze without logical comparabiliry tointerior point intermodalism because they are merely port toport rates Todifferentiate overland rates and interior point intermodal rates onthe basis that the first moves onsepazate bills of lading and the latter moves onthrough bills of lading ignores the overriding similarity of the InPaelJc Werrbound Nerc was nodireet evidecee rcgarding shipper demend fmintertnodal urvices 7LPWC has oHereA ovaland reWfrom Pacific pona btleFer East sintt 1923 Sina 1973 tl1e PWN huhed duel nte ovttland aufhority See Parifir WJ6ound ConJam eApp ieation roxfeld rsExAurive Parronagr Dual Rara1 Contraet Syrfem ronrludr rsOCP Territory 18BMC308 i975 lonvatigation oOverland OCP Rates and Abrorptiona 12FMC184 223 1969 the Commission said Bvm eince Ihe tranuonunentai railroeda were built lhe Peci Coest hes offered Ihe ahortest route inGme aMmiles betwan Ihis tertitory cmtral Uniled Suta uWthe Orimt



JS4 FEDERAL MARI fME COMMISSION competitive purpose and effect of the types of rates Inthe case of the Pacific Westbound Conference trade both overland and interior point intermodal systems are intended toaddress the shipping needs of aparticular class of shippers ieMidwestem shippers and each isdesigned oathact inland cargo away from more geographically proximate ports of exit byfumishing analtemative and more direct transportation route InPacific Westbound the Commission found that atranspoRa ion need existed romove cargo originating ininterior USpoints and moving westwazd roaFaz East destinauon lhat finding having been made all that remained tobedecided inthat case was whether the PWC proposal would fulfill that needed transportation service Here the record dces not establish the threshold need for aninterior point intermodal service The alleged availabiliry of anunmeasured quantiry of anundefined nature of cazgo at points inexcess of 200 miles from the Port of New York isnot aneed for transportation services exceeding those presently available inthe trade much less aserious need partiwlarly inlight of the admittedly nonexistent demand for those services InPacific Westbound evidence of overtonnaging inthe trade served bythe PWC presented aprobability that malpractices and rate instability would azise inthe Pacific Coast vade Inthe instant proceeding there isnoevidence of overtonnaging There isnoevidence of record that trade conditions have significantty affected the FEC sability tocompete Theexistence of competition inand of itself will not justify the approval of the proposed agreement Granted that the FEC sall water service tothe Faz East from AUantic and Gulf ports must compete with minibridge service tothe Faz East offered byindependent caniers and the PWC the fact isthat this competition has not been shown tobedisruptive or othenvise devimental tothe commerce of the United States Inconclusion the FEC has failed toshow even the possibility that any of the conditions existing inthe Pacific Westbound vade at the time of the Pacific Westbound decision will ensue inthe Faz East vade ifAgreement No 1734isnot approved As we stated inAgreement 8765 Order toShow Cause 9FMC333 335 336 1966 Bah initial and continueA approval of any agramen under section 15are dependent upon adetecmination Ihat Ne agreement approved isnot wntrary tothe public interest Ihus one prcmquisi efor approval of anaeement isthe acNal existence or immedia eprobability of Vansponation circumstances inthe Vade covercd byNe agreemenf which wartant approval IIPresiding Ocer sFai ure toRule onEach Proposed Finding of Fact Neither the Presiding Officer nor the Commission isrequired tospecifically AaCammissioar Hean canm lyoservM inhis opinion inlmeniRa nnrJOvrdundlOCYRmrr aMAbrwp inmIAat 326 Tledcvelopmem of Ne OvMandOCP system vualso thc geMSix oNe imermadalism rhunEeRi smnymadcrn vansponaGan smims 8cauu all Ne members of Ns FEC malso memben of Ne VWC we M1ave rcserva ions rtgWing Ne enismntt of any mal cmmpetiuon Eeveen Neu con crcnces inmy wem Nar Cid we hpan frmm Na sm0ud me rlwmMesse inrccmaInshm Ne conAiuom anA cirtums nmwp hhrvs hisbrically led minsubili yanA rcsuliing malpru ica intrade vepesem hert iMre ismimony inNn acard of ered bysevenl wimnses Nn Ne vade arreE byPWC isorenanmged anE iisgennlly ckiwwl Eged Nat or nonmgmg invviably gnn nre mnie insu ility md malpru itts uiM1e nmim inNe trah aompea fmNe avail blscvga AnE rMn ane cmuiders Ne number of inAiviAual mimMiEge ortmrs Nat uecompennE fNe rvabAle uga ehr pmrmiul rniveuAJ ry6rrnmm vwruindrrd Iemp asis aEAeE I16SRR11t IJ21FMC



APPLICATION OF THE FAR EAST CONFERENCE FOR 1NfERMODAL AUTHORITY 7SS rule oneach proposed finding of fact Itissufficient ifthe Presiding Officer or the Commission states the reasons for itsdecision and find facts supported bysubstan ial evidence inthe record which support those reasons Mediterranean Pools nvesNgafion 9FMC264 267 1966 citing NLRBvSharp ess Chemicals nc209 F2d645 6th Cir 1954 III Disn ssion Agreement Alternative Aserious concem voiced bythe opponents of approval of the Agreement isthat itdefies meaningful analysis because the FEC has failed topresent even askeletal rate strucmre for itsproposed intermodal service The FEC responded that itdoes not know wha itsrare strucmre will bebecause itsmembers cannot discuss the subject without section 15approval Because the FEC has not done any preliminary work inthese areas the best estimate itcan give astowhen anintertnodal tarifF can befiled isaminimum of six months 1hetestimony of Mr Frias reveals that negotiations with almost any and every one of the railroads that serve the United States Seaboard Ports and Gulf Ports would berequired inorder toinstitute aninterior intermodal service Todate tha has not been done Mr Flynn heChairman of the FEC testified that heConference had not even attempted todefine the meaning of port areas or points asused inAgreement No 1734Mr Flynn also testified that hebelieves the FEC should enter into ajoint agreement with Ihe PWC before filing atariff under the Agreement 1Cteady there are preliminary matters that the FEC must resolve before itcan implement any intermodal amendment Because the FEC has expressed afear that itmay violate section ISifitdiswsses these matters prior tothe Commis siods approval itmay wish tofile for our consideration adiswssion agreement sufficient inscope toallow ittodiswss aproposed intermodal amendment THEREFORE ITISORDERED That the Initial Decision served February 201976 asmodified above isadopted and Agreement No 1734isdisap proved and ITISFURTHER ORDERED That this proceeding isdiscontinued SFRANCIS CHURNEY Secretary Apeemem No 8300 lvhich wauld eFpanE Ne all wata imttmnftrcmm mfxing uNwiy bnwan the FEC WPWC wiMludt Ov lland PMi11 Cf111CdY1 n4fAillg b111 FYEYSI utGYICQ NN11CCOIIIm135100 r1shwid also benaed Na Agrttnam No INuuNimiud inHrogaphic uape wiNin tLe Uniud Suiu 9yitavery iemu minibndge nies Irom Pxd Cwa paru veu0iaiuq Nhile imakn onomic senu facvgo mmove merbnA romNer Qle nsbSuFr rcisco Nence ricntrnspona mb VokaLam iAmwppeu omkeao nic uuewmove rgo lrom San Fnrcisca overlaM oNev Orleans Ne evi aran vanspwtation Wwgp Ne pauma uul wYokoluma uMtt wCinary cvamsuntts The Propoienu of naBr meK auNonzin6 such amovemem alike mavsmen mue cvry ihe bwden ofjusnfying ibrceC 21FMC





APPLICATION OF THE FAR EASI CONFERENCE FOR INTERMODAL AUTHORITY 7SIINITIAL DECISION OF WILLIAM BEASLEY HARRIS ADMWISTRATIVE LAW NDGE PROCEDURAL BACKGROUND The Commission served itsOrder of Investigation and Heazing inthis matter December 101974 published inthe Federal Register December 131974 FRDceket 7429082p The Commission ordered inrer alia that pursuant toSections 15and 22of the Shipping Act 1916 itbedetermined whether Agreement No 1734isunjusUy discriminatory or unfair asbetween camers shippers exporters impoRers or ports or between exporters from the United Sta esand their foreign competitors detrimental tothe commerce of the United States contnry tothe pubGc interest or isinviola6on of the Shipping Act 1916 and therofore whether itshould beapproved disapproved or modified By notice served December 201974 the presiding Administrative Law Judge pursuant toRule 6dof the Commission sRules of Practice and Procedure 46CFR 502 94called apreheazing conference for January 281975 Ihat preheazing conference bynotice served anuary 141975 was postponed until further notice The FEC onJanuary 01975 had filed apetition for Reconsideration of the Commission sDecember 101974 order of Investigation and Heazing On February 131975 the Commission denied FEC spetition for Reconsideraaon Aprehearing conference called for April 11975 bynotice served February 141975 was held asscheduled and the official transcript therwf consists of 71pages PETITIONS FOR IN7ERVENTION DATED ACf ONFILED BYWFIOM TAKEN DATE 1ON73 Port of SeaWe Seattle ganted 12775107l75 Outboard Marine CoryoraGon OMC7 gramed 12775116r75 Port Authority of New Yorlc and New Jusey PAof NYNn Branted 114 73326l75 Delawarc Rivu Pmt AutAority DRPA granted MI 73328r15 Pacific Watbound Conkrence PWC grented ains 331f75 Vvgioia Port Authority VPA gron edans709l73 New Orleans TcTransportation Bureau NOT1granted 81375Heazings herein were held Sepumbet 9and 101975 inWashington DCAtotal of five witnesses were presented ietwo bythe respondent and one each byintervenor PWC intmenor PAof NYNand intecvenor DRPA Theofficial stenographic traascript of the heazings consists of two volumes totalling 3tlpages Exhibits roceived inevidence are numbered 1234SASB788A8Band 8CEzltibit No 5for identification was not offered inevidence Tr 308 Exhibit No 6for identification was withdrawn Itisfrom the official stenographic transcript of the hearings exhibits and all papers and requests filed inthe proceeding the presiding Administrative Iawludge finds the facts hereinafter designated ITi hi ios rill becanr Me deci ios Mtlr Cwnmiuirn uNe Merce af eaaqiau tlwelo artview Nneof YMe Caeunnaiae IRuk INtl of Me Camminiop iRWn MPncUCe WPraceCUrt 16CFR SU7 3111 cn



SgFEDERAL hARITIME COMMISSIQN Opening Briefs insupport of the applicaNon were filed between Qctober 311975 and November 41975 bythe PAof NYNJ FEC PWC and the DRPA Reply briefs opposed tothe application were filed between December 2t975 and December 41975 bySeatrain Lines Inc Seatrain Hearing Counsel and OMC Closing briefs were filed byIntervenor PAof NYNJ and the Respondent FEC onDecember 241475 and January 21976 respectivety Fncrs Between January 1969 and October 1974 34Conferences including FEC have filed 37conference agreements or amendatory agreements providing authoriry for the conference toestablish port topoint point toport and or point topoint intermodal rates Ex No 5BOf the 37agreements filed Investigation and Hearing Docket Numbers were assigned only to12of them of Ithe 129together were assigned Docket No 6933Atlantic Gulf West Coast of South America Confe nce Agroement No 2744 30Docket No 693313FMC 121 1969 Two were pending 15approval PWC inDocket No 7246and FEC inthis Docket No 7453One Docket No 7247was discontinued byorder served October 1974 Ibid The yeazs inwhich the above 37agreements were 61ed for Commission approval and the years Commission approval was granted are asfollows Yeer Flled Quantity FUed Yeaz Approved Quantity Approved 1969 101969 11970 11970 91971 S1971 11972 131972 91973 31973 l21974 31974 31975 01975 0335Peading 2TWaI 37Individual carriers intcrmodal tariff onfile prior toiniNal approval of agree ment totalted 519were without aprior tariff onfile Exh SAAgreement No 1734acopy of which offered for the convenience of all was received inevidence asSxhibit INo 1entersd into January 191973 was filed with the Commission onJanuar 241973 for approval On September 31973 the Commission served notice fhat pursuant toSection 15of the Shipping Acr 1916 the Commission intends toapprove Agreement No 1734wndi uoning such approval upon 1Limitadon of the agreement toaperiod of 18months 2The rrCtquirement that any confennce uniform bill of lading shall befile with the Commission for review 30days prior tothe effective date oi implementadon 3The fumislilag tothe Commis inn of quarterly reports setting forth aadescription of the intermodal services offered bythe Conference asothe close of the repoRing period



APPLICATION OF THE FAR EAST CONFERENCE FOR INTERMODAL AUTHORITY 759

b a description of actions taken during the reporting period to implement
or further develop such intermodal services and

c the volume of cargo carried in each of the following categories
i intermodal cargo moving under a through bill of lading
ii intermodal cargo not moving under a through bill of lading and
iii all other cargo carried by the conference members

4 The requirement of notification to the Commission at least six months prior
to such termination date together with a full report setting forth the extent to
which the intermodal authority granted under the agreement has been imple
mented and the positive transportation needs and public benefits which have
resulted from operation under the agreement

Agreement No 1734 would amend the preamble to FMC Agreement No 17
to read

That the parties hereby associate themselves together in a Far East Confer
ence to promote commerce originating withinUSAcontinental limits moving
directly by transshipment or intermodally from or via Atlantic and Gulf ports of
the United States of America and via inland carriers of any mode as initial
carriers and from any US inland point including points at US Pacific Coast
ports emphasis supplied with loading aboard ocean vessels at Atlantic and
Gulf ports of the United States to Japan Okinawa Korea Taiwan Formosa
Siberia Manchuria China Hong Kong Republic of the Philippines and the
territory formerly known as Indochina namely Vietnam Cambodia and Laos
for the common good of shippers and carriers by providing just and economical
cooperation between the steamship lines operating in said trades and between
said steamship lines and inland carriers in one or more of the aforesaid geo
graphical areas

Currently there is no interior point intermodal tariff in effect via Atlantic or
Gulf Ports to destination countries served by the Conference Tr 33 The FEC
tariff presently on file with this Commission is for all water porttoport rates of
the conference members Tr15

It would take a minimum ofsix 6 months to publish effectively a meaningful
tariff under the hoped for authority Tr 71 for the type of service the FEC is
seeking it would require a series of serious discussions among the members as to
the manner in which they would implement such authority if granted Tr 34

The member lines of FEC as an alternative could establish individually the
same method of pricing that the FECis endeavoring to secure collectively within
the conference structure Tr 35 However none of the member lines of FEC
have filed interior intermodal tariffs Tr 61

Many of the member lines of FEC operate fully containerized ships and
breakbulk ships A number of the members of FEC provide minibridge service
Agreement No 1734 does not cover what is commonly known as minibridge
traffic via the West Coast Tr 54 The minibridge introduction of rate systems
has not caused any rate dispute between PWC and FEC Tr 297 did not per se
create a rate war in any trade Tr 127 While the FEC has lost cargo to the inde
pendent minibridge operator by virtue of the introduction of these minibridge
services and by indirection has lost cargo to the conference members of the
PWC because some of the independent minibridge carriers are also members of

21 FMC



7GO FEDERAL MAR1TIIv1E COhU11SS10N PWC Tr 298 and there isnon conference all water competition inthe Far East trade Tr 08The FEC all water vade isreasonably stable Tc129 There aze over fourteen 14minibridge ariffs wes bound inthe Faz Eas Vade TcI10 Barber Steamship Lines through itsules and interior offices has received information which ihas passed onoheconference that there isagrowing pressure for interior intermodal people realizing itseasier todobusiness tosatisfy the need of penetrating and expoRing toapartiwlaz market bybeing able tolay cazgo down inaninerior point and have one bill of lading the banking of documents through their facilities etc Tr 137 Issues Whether the FEC has met itsburden of coming fonvazd with evidence toshow that the resVaint isnecessitated byaserious transportation need necessary tosecure important public benefits or infurtherance of avalid regulatory purpose of the Shipping Act which need benefit or purpose isgreater than the restraints invasion of the antitrust principles Whether Agreement No 1734isunjusdy discriminatory or unfair asbetween caniers shippers exporters importers or ports between exporters from the United Stares and their foreign compedtors detrimental tothe com merce of Ihe United States contrary tohepublic interest or isinviolation of the Shipping Act 1916 and therefore whether Agreement 1734should beapproved disapproved or modified Whether asHearing Counsel has posed itthe development of intermodalism necessitates the approval of this agreement HOLDINGS The FEC has not met itsburden of showing aserious or compelling transporta don need necessary tosecure impoctant public benefits inconformity with the Svenska case which isfound controlling inthis instance rather than the Agreement No 5796case Docket No 7246The FEC not having proved Agreement No 1734serves aneed towarrant 15approval itdces not become necessary todetermine whether Agreement No 1734isunjusUy discriminatory or unfair asbetween carriers shippers expoaers importers or poRS between expoRers from the United Stares and their foreign competitors detrimental tothe commerce of the United States cor trary tothe public interest or inviolation of the Shipping Act 1916 because the basic foundation onwhich tobuild towazrant approval of the agreement ismissing The development of intermodalism dces not necessitate the approval of Agreement No 1734Dtscuss oNThe FEC asserts the record inthis proceeding demonstrates that Agreement No 1734more than satisfies the public benefit and serious transportation need standards of Docket No 7246Agreement No 5796Pacific Westbound Conference Extension of Authority for Intetmodal Services Initial Decision 21FMC



APPLICATION OF THE FAR EAST CONFERENCE FOR INTERMODAL AUTHORITY 7E1served July 181973 holding Agreement 5796should not beapproved Commission Report Decision served July 81975 granting approval of Agreement 5796pursuant toSection 15of the Shipping Act 1916 subject tocertain conditions and limitations Commission order served September S1975 suspending July 81975 order until further order of the Commission Thus FEC and proponents of approval of Agreement No 1734namely PWC PAof NYNJ and DRPA would dispose of the issue astowhat isthe compelling transportation need for Agreement No 1734and the resulting public benefits On the other hand the opponents toapproval of Agreement No 1734Seatrain Hearing Counsel and OMC tackle the application onthat issue inanother manner Seatrain says itopposes approval of Agreement 1734because the record demonstrates there isnotransportation need for the agreement asrequired under the teachings of the Supreme Court inFMC vSvenska Amerika Linien 390 US238 1968 and asreiterated bythe court initsMay 141973 decision inFMC vSeatrain Lines nc411 US726 1973 Hearing Counsel contends that under Svenska Agreement No 1734may beapproved only ifFEC has brought forth such facts aswould demonstrate the agreement isrequired byaserious transportation need necessary tosecure important public benefits or infurtherance of avalid regulatory purpose of the Shipping Act This Svenska test says Hearing Counsel isnot met bythe agreement ItisHearing Counsel sposition that there has not been advanced sufficient proof of the necessity for this agreement toachieve the benefits claimed byFEC and the other proponents Therefore Hearing Counsel also says the Agreement dces not meet the Svenska test arguing that since byitsanti competitive nature the Agreement ispresumed tobecontrary tothe public interest itshould bedisapproved And Hearing Counse states itsopposition toapproval of Agree ment 1734holds even ifthe Commission appiies the lesser standard of proof found inDocket No 7246Agreement 5796OMC says the FEC and itssupporters have failed toshow any serious transportation need which the approval of Agreement No 1734islikely tomeet The features of Docket No 7246present inthe instant case according toFEC aze namely 1eliminating the multiplicity of tariffs which shippers would have toconsult ifindividual carriers rather than the conference inaugu ated intermodal service 2the providing of aforward looking service inaccordance with the admonition inthe case of Disposition of Container Marine Lines Through Intermodal Containers Docket No 68811FMC476 1968 Freight Tariffs No 1and 2FMC Nos 10and 11and 3the probability that inthe absence of Conference intermodal authority rate instability would ensure OMC submits that proponents reliance onFMC Docket No 7246iswholly misplaced inthat the decision there iscompletely distinguishable from the instant case According toOMC inDocket No 7246PWC sought byAgreement 5796toadd intermodal authority toitspre exisGng power toquote rates oncazgo from interior points of the United States commonly refeaed toasOverland Common Points territory OCP No idenrical or even similaz pre 21FMC



JGL FEDERAL MARITIME COMMISSfON existing power omake interim poin rates isheld bythe FEC nor has aneed for such authority been shown The FEC points out tha OMC incorrectly referred roOCP for ovedand rates and disagreed wi hOMC and Seatrain tha Docke No 724bisdistinguishable FEC quoted from p16of the Commission sJuly 81975 decision inDocke No 7246AgreemenC No 5796involves after all only anextension of heConference sexis ing and approved ratemaking powers Since the amend men before usrepresen edbuanextension of heConference sesablished ratemaking auhority under itsorganic agreement and because intermodalism asirelates tothe through movement of cargoes and the shipper benefits that may bederived therefrom isgenerally desirable we believe hat the proof need bedemonsVated osupport the approval of Agreemen No 5796isconsiderably less sVingent than that hePresiding Officer would require FEC stated all that isneeded tomake this statemen applicable tothe present case isrosubstitute 1734for 5796Theapplicant FEC and suppoRers apparently did not deem Svenska appli cable inany way because none save the FEC even mentioned Svenska The FEC only men ioned hecase of Svenska p2FEC opening brief p3FEC closing brie inreciting Commission action inthis Docket onitsNotice of Intention toApprove Application and inDocket No 7246respec ively The presiding AdminisVative Law udge agrees with the opponents toapprov al of Agreemen No 1734and herefore finds and concludes for hose reasons and others indicated hat the FEC has failed tomeet itsburden of coming forward with evidence toshow hat Ihe resVain isnecessita edbyaserious transportation need necessary rosecure important public benefits asdirected bythe Svenska case The Presiding Adminisvative Law Judge cannot agree with the FEC position Ananalysis of the facts inDocket No 7246asreflected inthe Commission sJuly S1975 opinion hereon supports OMC sposition hat hefac sinDocket No 7246are completely distinguishable from the instant case For exampte FEC publishes atariff naming local rates only ieport toport rates Opinion Mimeo p2From itsinception PWC has published both local and overland rates initstariff The local tariff of PWC covers all cargo byPWC members inthe PWC trade not covered byoverland rates Ibid p3And Agreement 5796would permi PWC obroaden itsgeographic scope oinclude inland points inthe United States and inland points invarious Asian Nations Ibid p6There isovertonnaging inthe PWC rade noovertonnaging was shown here We agree with the Commission hatatt conference raemaking agreements are subject othe approval standards of Section 15of heShipping Ac 1916 Ibid p14and that all agreements contemplated bySection I5must beconsidered individually ontheir own meri sbased onall the available confirma tion and facts of record Ibid p18The Presiding Administrative Law Judge consequently finds and concludes this apptication isnot govemed byDocket No 7246and therefore should beheld tothe standards of Svenska The FEC asserts animportant carrier member of the Conference testified that aprincipal motivating fac or for agreeing roAgreeinent Na 1734was the desire 21FMC



APPLICATION OF THE FAR FAST CONFERENCE FOR INTERMODAL AViFIORITY 7G3 torender aforwazding looking service for which there has been some shipper interest expressed 7heFEC says itiscarying outhe admonition contained inthe Container Marine Lines case that The Conference asthe dominant commercial uniu inthis vade should beat the forefront instimulating and encouraging improvements ivansportation Hearing Counse isinfult agree ment with proponenPs contention that the Commission has historically favored and urged the development of intermodalism and has opined that intennodalism would bebest developed under the auspices of the conference system rather than byindividual lines 1hequestion iswhether the development of intermodalism necessitates the approval of this agreement The answer rothat question says Heazing Counsel isNo And says Heazing Counsel approval of the agreement would paradoxically contravene the policy of the Commission asexpressed inDisposition of Container Marine Lines FEC argues that ifthe Conference isdeprived of authority toestablish interior point intermodal rates and such rates aze established oanindividual basis bythose cacriers amultiplicity of taziffs will ensue ToFECs argument onmultiplicity of tariffs Hearing Counsel responds that cazeful analysis reveats the contention rests upon atriple hypothesis three interdependent conditions which aze necessary before such apotential multip iciryof taziffs could actually come about and could actually cause shipper inconvenience 1More than one individual carrier would have toestablish interior intertnodal tariffs 21hose tariffs once established would have rodiffer substantially from one another interms of rates and rvles and 3Itwould have tobeacmal shipper pnctice toconsult all existing tariffs before choosing acazrier Hearing Counsel azgues since the elemenzs aze interdependent ifthe result of the analysis isnegadve astoany one of them the entire hypothesis must fal1 As tothe matter of potential rate instability FEC asserts the Commission dealt with similar contentions inthe Agreement No 5796case and refused toaccept azguments which would fead ittorefuse toauthorize locking the bam door until after the herd had been ong gone According toFEC the record inthe present case amply justifies the anticipation that without Conference authoriry over intertnodal rates here will beinstability byreason of the efforts of successive carriers toobtain cazgo for intermodal services byrate reduction alternate routings etc and the likelihood that all water route carriers will attempt tomaintain their cazgo cazryings intteface of loss of cazgo tointennodal services byrate actions which can only result inhazm toa11 the carriers and indeteriora tion of service for all of the merchanu FEC Opening Brief p16Heazing Counsel says the agreement isnot necessary toavoid hypothetical rate instability that again close examination teveals three interdependent condi tions are necessary before potential rau instability could actually come about inthe vade 1Moro than one individual camer would have topublish interior intecmodal tariffs 2These taziffs once established would have todiffer substantially from one another interms of rates and 3There would have tobeasignificant level of cargo moving inthe vade via interior intermodalism inorder that the quality of competidon between the individual carriers would besuffi ciently intense soaztoraise the possibility of rate instability lieazing Counsel 21FMC



JCFEDERAL MARITIIvtE COMhIISS10N asseRS the mazket area from which FEC sinterim intermodal service would draw itscargo has ahistory of rate instability inisminibridge and all warer service and there isnofacmal evidence inthe rewrd tosupport the proposition that inrerim intertnodalism has special potential for rate instability Citing the hypothetical naNre of the azguments of the proponents of the agreement Hearing Counsel argues since nocarrier isoffering inrerior inter modal service through Atlantic and Gulf Coast Ports at this time the Agreement can only provide rate stability and shipper convenience ifthe vansportation circumstances predicted bythe proponents actually come topass However Hearing Counsel says itisnot asking the Commission toabandon the proposition that anagreement can bejustified under section 15onthe basis of ashowing that the agreement ismeant tomeet apotential transportation need or toavoid Potential rate stability thus isnot expecting the Commission toawait the actual advent of instability malpractices and the institution of ahodge podge of differing interior intermodal tariffs before itcan act However Hearing Counsel thinks the Commission was correct instating One prerequisite for approval of anagreement isthe actual esistence or immediate proba6iliry of uanspoaation circumstances inthe trade covered bythe agreement which wazrant approval Emphasis supplied byHearing Counsel Agreement8765 Order toShow Cause Docket No 65429FMC333 335 336 1966 Hearing Counsel asserts that FEC did not and could not provide facts that more than one camer was offering or other camers were about tooffer interior inrermodal service with substantially different tariff rates and rules and hence was forced toattempt tojustify this agreement with acase consisting of predictions conjecture and promises about the form and manner of the devetop ment of interior intetmodal service and that the arguing byFEC of purely hypothetical rate instability and shipper inconvenience justifies approval of the agreement does not conform rothe standuds of Agreement 8765 Hearing Counsel says potential for regulatory purposes tofocm the basis of aregulatory orderapproving aoandcompeGtive agreement seeking toremedy or pmvent such potential should beapotential that isreasonably imminent or solikely tooccur astobedeemed toexist The FEC contends that the language inthe Commissiods September 121973 published Notice of Intention toApprove Application of the FEC for Agreement No 1734means that asof that time the Commission was satisfied onthe basis of the infonnation then before itthat Agreement No 1734would invade the antitrust policy of the United States nomore than was necessary toaccomplish the public benetits countenanced bythe Shipping Act which would flow from the approval ot the agreement all subject toenumer ated conditions inthe notice Further the approval of the agreement was tobefocthcoming unless any party should come forwazd with astatement of facts material tothe issues astowhich itdes ued toproduce evidence The FEC contends there has been norebuttal evidence whatsoever and accordingly ontechnical procedural grounds anorder of approvalshould bemade forthwith InitsFebruary 131975 order Denying FEC spetition for reconsideration of the Order of Investigation and Hearing inthis matter the Commission respond 2t FMC



APPLICATION OF THE FAR EAST CONFERENCE FOR INTERMODAL AUTHORITY 7GS ing tosimilaz contentions byFEC astothe effect of itspublished intention toapprove agreement No 1734said inter alia the conference has the burden of coming forwazd with evidence toshow that the restraint isnecessitated byaserious uansportation need necessary tosecure important public benefits or infurtherance of avalid regulatory purpose of the Shipping Act which need benefit or purpose must begreater than the restraint sinvasion of the antitrust principles Suffice ittosay that such prior statements or expression bythe Commission donot mandate our approval of anagreement without anadjudica tory hearing where there are material factual matters indispute Order of Feb 131975 p4Inthe adjudicatory hearings herein the FEC presented two witnesses 1itsChaitman and 2the assistant Vice President Barber Steamship Lines agents for Barber Lines ASwho are the managers of Bazber Blue Sea which isatri nation consortium made upof aNorwegian Company aSwedish Company and aBritish Company The Chauman of the FEC gave notestimony astothe transportation need for Agreement No 1734He did testify that itiscontemplated that the conference onapproval of Agreement No 1734would continue topublish all water port toport rates and when they get atariff then develop interim point intermodal tluough rates too Tr 52The witness was of the opinion ifAgreement 1734isapproved there would beanorderly progression of the institution of anew type of placing and movement of cargces for merchants inazeas and points beyond the seaboard which isnot available today Tr 302 The steamship representadve witness did testify information had come tohimof growing pressure for interior intermodal service He admitted oncross examination that minibridge was aconcept of anindividual carrier aswas containerization The Intervenor PWC insupport of FEC presented asawitness the Chairman of the PWC whose Written Testimony isExhibit No 7who expressed his philosophy that the conferences ought tobegiven the authority tocontrol intermodalism because there would not berate competition but just competition within the members of the conference Tr 180 Intervenor PAof NYNJ presented itsTraffic Manager insupport of FEC sapplication who opined that ifinthe tariff for intermodalism the rates aze equalized among the ports asthey are with minibridge then New York isgoing tohave abetter competitive position inthe North Atlantic and would benefit from intermodalism Tr 228 but not ifNew York were placed inrate disadvan tage Tr 230 The Intervenor DRPA presented itsManager of Regulatory Matters asawitness who felt ifthe FEC istoremain competitive for cazgo originating at or destined toinland USpoints itisessential that the FEC have the same authority asPWC inDocket No 7246DRPA submits that Agreement No 1734should beapproved because itisinthe general public interest and isnecessary toprevent unjust or unfair discrimina tion between the Port of Philadelphia and USWest Coast ports 1hePAof NYNJ supports approval of the application of the FEC asdces DRPA PWC and of course FEC



766 PHDSRAL MARITlME COMMISSION Itisnot necessary toreiterate further the eontenrions of the proponents and opponents oPAgreement No 1734FEC argues that the only opponenta of approval Soatrain and OMC FEC Opening Brief p14towlsich should beadded Hearing Counsol produced noevidence whatscever Nevertheless the burden isupon the proponent and that biuden asindicated has not been met FEC sreliaace ontho Docket 7246Agreement 5796cas asbeing onall fours with this case and aleaser burden of proof for approval isregarded asnot weU taken Under Facts the statement including points at USPacific Coast ports was underacored tofocus attention thereon because that appears toberather inclusive and extensive point within which FEC would operate Perhaps inasubsequent application or inthis one ahould the Commisaion overturn this decision further serudny should bemade of that provision PYNDINGS AND CONCLUSIONS Upon consideration of all the aforesaid the Presiding Administrative awJudgefinds and concludes inaddidon Wthe findings and conciusions hereinbe fore stated Agreement No 1734should not beapproved Whereforo itisordered subjact toreview bythe Commission onappeal or upon itsnwn mo4on asprovided inthe Commission sRules of Practice and Proceduro that AAgreement No 1734beand hereby isdisapproved BT6is proceeding bendhereby isdiscontinueA SWILLIAM BEASLBY HARRIS Administrative Law Judge WASHINQTON DCFebruary 201976



FEDERAL MARITIME COMMISSION Docxer No 7324AGREEMENT NOT263S ZPACIFIC MARITIME ASSOCIATION FINAL PAY GUARANTEE PLAN NOTICE February 26199Notice isgiven that noappeal of the January 191979 order of discontinuance inthis proceeding has been filed and the time within which the Commission could determine toreview has expired No such determination has been made and accordingly review will not beundertaken SFRANCIS CHURNEY Secretary 21FMC767





PACIFIC MARITIME ASSOCIATION FINAL PAY GUARANTEE PLAN 769 agreement was approved No T2635 1was approved bythe Commission onJanuary 41973 The assessment formula was submitted byPMA members for investigation and recommendation of afinal formula toMr Kagel anationally known labor arbitrator and conciliator Kagel recommended adoption of the interim formula Itwas adopted byPMA members onDecember 131972 and was designated T2635 2Wobtrans acarrier of Volkswagens protested The Commission entered itsorder of investigation inNo 7324onMay 41973 and byanother order gave itsinterim approval of T2635 2On February 61974 Administrative Law Judge Bryant inhis initial decision approved Agreement T2635 2Said initial decision was adopted bythe Commission onAugust 141974 Itwas appealed tothe Court of Appeals for the District of Columbia byWobtrans The Commission requested remand The matter was remanded tothe Commission and itissued itsreport onremand onJune 241975 On August 251977 the Court of Appeals issued itsdecision and order which order was amended bythe Court onOctober 51977 The Court then again remanded the matter todevelop areasonable and understandable comparison between the benefits accruing toother cargoes including breakbulk and those realized byautomobiles The Commission sorder reopening the proceeding was served onDecember 291977 and the matter was assigned toAdministrative Law Judge Morgan onJanuary 31978 Two prehearing conferences were held byAdministrative Law Judge Morgan inwhich the opposing parties PMA and Wobtrans were encouraged tocooper ate intheir discovery efforts todevelop data concerning whether the assessment charges imposed onautomobiles and other cargoes were fairly and reasonably proportioned inrelation tothe benefits received bythese cargoes Also bearing inmind the long history and expense of the proceeding and the earnest and sincere efforts of the able counsel for PMA and Wobtrans toavoid any further expensive and unnecessary litigation the parties were given additional time for discovery and for possible resolution or settlement of some of the issues The comparison sought bythe United States Court of Appeals for the District of Columbia initsremand of August and October 1977 has been provided through the efforts of PMA Attached toPMA spetition for discontinuance of this proceeding and for approval of Agreement T2635 2isastatement insupport of itspetition On page 19thereof there isshown for breakbulk automobiles and container cargoes productivity at the beginning of the pay guarantee plan in1972 productivity in1977 and percentage gains inproductivity This comparative table tends toshow that assessing containers at 710ths of breakbulk proved tobereasonable and that automobiles benefits exceed their burdens and that automobiles are not disadvantaged inrelation toeither breakbulk or containers Any tonnage assessment formula for the future necessarily isanestimate or guess But for the past experience has shown that the Kagel formula adopted byPMA and given interim approval bythe Commission has worked out inafashion 21FMC



770 FEDERAL MARITIME COMMISSION which reasonably compares benefits toburdens inthe manner which the Court of Appeals has suggested As seen Wobtrans asthe only protestant has withdrawn itsprotest and consents todiscontinuance of the proceeding and final approval of Agreement T2635 2Hearing Counsel the only other party intheir reply toPMA spetition state that the data developed byPMA makes the comparison sought bythe Court of Appeals that the data shows nounlawful discrimination asbetween automobiles and other cargoes that tocontinue this proceeding would beprohibitively expensive not only tothe private litigants but tothe USGovern ment aswell and that there isnopublic interest or regulatory purpose tobeserved bythe continuation of this proceeding Accordingly itisconcluded and found that good cause has been shown togrant the petition of PMA and hereby itisgranted Agreement No T2635 2isapproved and the proceeding inNo 7324isdiscontinued SCHARLES EMORGAN Administrative Law Judge



SFRANCIS CHURNEY Secretary FEDERAL MARITIME COMMISSION DOCKET No 7858CONDITIONAL ApPROVAL OF AGREEMENT No 5600 36ORDER OF DISCONTINUANCE February 271979 Agreement No 5600 36would have amended the existing organic agreement of the Philippines North America Conference and itsmember lines PNAC byestablishing aneutral body self policing system By Order dated April 261978 the Commission approved Agreement No 5600 36oncondition that 1PNAC agree tokeep onfile with the Commission acurrent copy of itscontract with the neutral body plus astatement of the neutral body squalifications and 2the agreement bemodified toprovide that nothing initshall prohibit the release of confidential information bythe neutral body tothe Commission pursuant toanorder or subpoena On May 301978 PNAC filed aPetition for Reconsideration of the Commis sion sconditional approval By Order dated September 281978 the Commis sion denied PNAC sPetition for Reconsideration affirmed itsApril 261978 Order and notified PNAC that Agreement No 5600 36would bedisapproved unless PNAC either met the conditions of the April 261978 Order conformed itsAgreement toPart 528 of the Commission sRules or requested ahearing within 60days On November 271978 PNAC requested ahearing Ahearing inthe form of aproceeding requiring PNAC toshow cause why itsAgreement No 5600 36should not bedisapproved was directed byOrder of December 291978 PNAC was tofile itsopening response tothe Commission sShow Cause Order nolater than January 231979 On January 231979 PNAC notified the Commission that ithad withdrawn Agreement No 5600 36On the basis of this action PNAC filed amotion todiscontinue this proceeding Because Agreement No 5600 36nolonger exists nouseful purpose would beserved bycontinuing the proceeding THEREFORE ITISORDERED That this proceeding isdiscontinued By the Commission
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FEDERAL MARITIME COMMISSION

DocKeT No7836

IN RE BALTIC SHIPPING COMPANYRATES AND PRACTICES
IN THE US GULF COASTNORTH EUROPE TRADE

ORDER ON RECONSIDERATION

February 27 1979

I Proceeding to Date

On January 17 1979 the Commission served the Baltic Shipping Company
Baltic with a final Order and Notice of Default January Order finding Baltic
to be in violation of section 21 of the Shipping Act 1916 46USC 820 This

finding was based upon Baltics continuous failure since June 30 1978 to

comply with pazagraphsA3eB1 hroughB3C1 and C2 of
the Commissionssection 21 imestigative Order ofApril l7 1978 April Order
as modified by its Order of May 26 1978

On January 26 1979 Baltic filed a Petition for Reconsideration Petition of
the Commissions January Order rogether withaVerified Supplemental Re

sponse Response to the April Order The Response constitutes a facially
adequate reply to paragraphs B1 through B3C1 and C2 of the
Commissions April Order Therefore as to those paragraphs Baltic is no longer
in default of the April Order

The Response did not address pazagraph A3e of the April Order and

Baltics reply to that paragraph remains substantially incomplete This para
graph seeks the key to understanding the remainder of the raw data Baltic has
submitted by calling for the tariff authoriry relied upon by Baltic in assessing the
rates and charge under investigation Without the infortnation sought by para
graphA3e the other data provided by Baltic is virtually useless The data

provided discloses only that Baltic carried certain cargces and assessed certain

charges but leaves open the question of what tariff authority if any Baltic relied

upon in assessing the charges The focus of the investigation commenced by the

April Order is on whether Baltic has misrated its cargo and this cannot be

detertnined if the Commission has no idea what tariff authoriry Baltic used
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BALTIC SHIPPING COMPANYRATES AND PRACTICES 773

II BalticsPetition
A Burden of Proof
In its Petition Baltic argues that the Commissions staff using the raw data

already provided by Baltic is in as good a position as Baltic to determine what

tariff authority if any Baltic relied upon in radng its cazgces Baltic azgues that

this task is properiy that of the Commission3 Baltic appazently overlooks the fact

that the Commission is not interested in how its own staff might have assessed

the cargo except in comparison to how Baltic in fact assessed it Moreover the
basis for Baltics rate assessments cannot be determined with certainty by the

Commissionsstaff because 1 Baltics tariff structure often dces not allow

precise classification of commodides from their description on bills of lading or

manifests 2 rates assessed are sometimes hidden in unrelated special rate

sections and 3 rates assessed aze somedmes included in mixed commodity
groupings that do not consist of analogous commodities For the foregoing
reasons the Commission finds Baltics azgument to be without merit

B Possibiliry of Compliance
Baltic complains that as to paragraphA3e it cannot comply with the

April Orders requirement that all responses be submitted under oath Baltic

states that any reconstrucdon of the tariff authority it relied upon in assessing
the rates in question necessarily depends upon speculation and3 Baltic could

never verify as a matter of fact or as a matter of personal knowledge of an

individual affiant that any tariff item numbers submitted were the ones which

were applied Pazagraph A3e requires oniy that Baltic utilizing the

resources and procedures it employed in assessing the rates and chazges in

question determine to the best of its knowledge recollection and belief what

tariff authoriry was relied upon in arriving at the rates charged If no tariff

authority can be found Baltic may so state The requirement that Baltics

response to paragraphA3e be verified under oath is not an unreasonable one

under these circumstances

Baltic indicates that because tariff items aze not numbered in its westbound

tariffs it cannot comply with paragraphA3e but could provide the tariff
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under which suthority the shipment was rated or carried ln the absence of a

tariff item number Baldc could comply with paragraphA3e by providing
the FMC tariff numbcr and tariff page number for the westbound commodiGes

moved Balpcs explanation of its ittability to provide reaponses as to westbound

shipments therefore is uncoavincing and is rejected
C Right ofAppea
Finaliy Balqc asserts that the Gommisaion cannot hold it in default ofthe

April Order while it is challnging the legal validiry ofthat Order Baltic seema

to suggeat that the Commission cannot find Baltic in default until Baltic has

obtaiaed final judicial review of the Commissions April Order This argument is

somewhat puzzling for without a final Commiasion finding of default it is

unelear how Baltic could obtain judicial reviewefheCommissions finding of

dofault is based upon Baltics repeated refusal to comply with the Commiasions

April Order and the Commisaion sees no reason to withdraw that finding

III Conclusion

Baltic ceased being in noncompliance with paragrapha B1 throughB3
C71 and C2 of the CQmmisaiods Agril Order on Ianuary 26 1979 by
submitting its supplcmental Rasponse Baltic has not curad its default of

paragraphA3e of the Apri1 Order Thia is a significant dafault and Baltic

has preaented no perauasive matter of law or fact to alter the Commissions

determination that Baltic is in default of the April Order

THEREFORE IT IS ORDERED That thaPetition for Reconsidexation of the

Baltic Shipping Company is denied and the CommiasionsOrder and Notice of

Default is affirmed and
IT IS FURTHER ORDERSD That Baltic Shipping Company is herehy

aotified thatita default ofgaragraplsB1 throu6B3Cj1andC2o

the ConnmisaionsOrdar ofApcil 171f8 ceased on anuary261974fbut that
ita subatantiel defautt of that Order continuea to ruh from Jane 3Q 1978 by
roeson of ite wntinuing failure to comply with paragraphA3e therecf

By tha CommissiQn

S FRANCIS C HURNflY

Secretary
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FEDERAL MARITIME COMMISSION DOCKET No 7614AGREEMENT No 101l6 IExTENSION OF POOLING AGREEMENT INUSPACIFIC COAST JAPAN TRADES AGREEMENT No 101l6 3REPORT AND ORDER ADOPTING INITIAL DECISION AND CONDITIONALLY APPROVING EXTENSION AGREEMENT March 61979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners This proceeding was commenced March 51976 toinvestigate the approva bility of Agreement No 1016 1Agreement under section 15of the Shipping Act 1916 46USC814 The Agreement would extend for three years anexisting pooling arrangement between Japan Line Ltd Kawasaki Kisen Kaisha Ltd Mitsui OSKLines Ltd Nippon Yusen Kaisha Showa Lines Ltd and Yamashita Shinnihon Steamship Co Ltd inthe USPacific Coast Japan import and export trades All six parties Proponents are Japanese flag containership operators providing common carrier service inthe foreign com merce of the United States Under the Agreement Proponents pool the revenues earned bytheir port toport and overland common point operations Intermodal and transshipment cargoes are not included inthe pool 2Costs are also shared except that each of the proponent lines isresponsible for itsown marketing expenses and issues itsown bill of lading By Supplemental Order served March 71977 the Commission rejected certain allegations raised bythe Marine Cooks and Stewards Union but referred further questions of anevidentiary nature toanAdministrative Law Judge Upon completion of hearings Administrative Law Judge Norman DKline Presiding Officer issued anInitial Decision finding adequate justification for the anticom petitive aspects of the Agreement and recommending itsapproval Commissioner Bakke and Kanuk concur inthe result only Their separate opinions are anached IThis pooling arrangement has been ineffect since March 7t975Agreement No 10116 was effective between March 71975 and March 61976 Pndnle lit approval was given tothe subject Agreement 10116 1from March 71976 through December 31t978 Agreement No 10116 2was approved asaninterim measure until March 311979 The Proponents recently filed Agreement No 10116 3which seeks approval until March 311982 tMail and bulk liquid cargoes are also excluded
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776 FEDERAL MAR1TIMB COMMISSION The Commission sBureau of Hearing Counsel Hearing Counsel opposed approval and filed exceptions tothe Initial Decision Proponents also excepted tocertain findings and conclusions of the Presi jing Officer AReply toExcep tions was submitted byboth Proponents and Hearing Counsel POSITION OF THE PARTIES Both parties would have the Commission inteIpret the evidence differently than did the Presiding Officer Hearing Counsel contends that the ultimate conclusion reached bythe Initial Decision iserroneous because the public benefits found therein are either unsubstantiated bythe record or result from related cross chartering agreements already approved bythe Commission 3Proponents endorse the Presiding Officer sfindings that public benefits exist but contend that the record requires anadditional finding that Agreement No 10116 has been and will continue tobeeffective inreducing nupractices inthe USPacific Coast Japan trades Proponents further except tothe discussion onpages 698Sof the Initial Decision wherein the Presiding Officer concluded that the burden of going forward with the evidence was upon Proponents whether or not the Agreement isper aeviolative of the antitrust laws DISCUSSION Upon review of the record the Commission has concluded that the Presiding Officer sfindings are substantially correct and the Initial Decision streatment of the facts and applicable lawadequately disposes of the contentions raised byboth sets of exceptions The Commission isof the view however that portionsof the Initial Decision and especially pages 6985discuss matters which range unneeessarilybeyond the questioll ofwhothercAsreement No 10116 should bapprovedfol afurther tenn Accordingly the Initial Decision wlll beadopted but only tothe extent Itisconsistentwitlund directly supports the following summary of itssalicnHeatures IThe purpose of Agreement No 10116 1istoreduce competition between the six proponent linea bydividing revenues and expenses Suchan agreementis anticompetitive regilrdless of whether itisper seviolative of the antitrust laws Itwas necessary therefore for the Proponents toproduce evidence measuring thepnictical effects of their proposal upon competition and todemonstrat4 that any anticompetitive impact would beoutwelgheCI bypositive public interest factors IIProponents met their burden of justifylnt Agreement No 10116 1Other liner operators inthe USPacific CoastlIapan trades wiU not bemeasurably injured bythe reduction of competition between Proponents The record shows that the Agreement will not beemployed Inca predatory fashion Itwill instead IINoo 9835 397IB 59731 7f11CQnunluion huIOIIJ recoanIztd poollna lINIments IIbeina andcompelldVl anIheir taee MIdI rra1I Pools Itlv Itlllon 9PMCaM29Z91 1966 11II AllilrlC llr1rt COII 14RMCS8721970 SQllo Cltluns Publj AuCo vUnI HSIO 3MUS131 1969 pldl dIojlfr 01pooIi IIIlO ProponenII pQleadal markIt sham conlroned bydMl capacity Umllldonl of their PMC ppprovtd IpICe ehanerina PudIoif priclq poIleleo are Bemod bydIo Peclnc Wea bouncl Conle PMC No 57and Ibey rcompetition from over 20ocher liner opmton r



SFRANCIS CHURNEY Secretary EXTENSION OF POOLING AGREEMENT INUSPACIFIC COAST JAPAN TRADES 777 make ameaningful contribution towards needed stability inthe trade Moreover Agreement No 10116 provides for separate marketing bythe Proponents apractice which will preserve the trade name and good will of each participating line and thereby facilitate whatever independent activities asmay subsequently become feasible for one or more of the proponents III Anextension of Agreement No 10116 will serve avalid regulatory purpose byhelping eliminate excess tonnage inanovertonnaged trade reducing Proponents incentives torebate and encouraging anoverall environment of fair competition among all carriers inthe trade The Agreement will also create public benefits bypermitting cost savings and efficiencies inthe use of capital equipment inanindustry where fixed costs constitute the majority of acarrier sbusiness expenses and the need tocover these high fixed costs isthe major cause of malpractices Moreover byfacilitating high levels of efficiency and mini mizing risks the Agreement will encourage Proponents toprovide high levels of service tothe shipping public egthe attractiveness of vessel calls at ports with smaller cargo offerings will beenhanced Although extension of Agreement No 10116 1iswarranted under Shipping Act section 15Agreement No 10116 1has expired and Proponents are operating under Agreement No 10116 2onaninterim basis until April I1979 Extension of the pooling arrangement beyond March 311979 can only beaccomplished bytaking action onAgreement No 10116 3which proposes athree year term commencing April 11979 Public notice of Agreement No 10116 3spendency was given onJanuary 221979 44Fed Reg 4540 and noprotests or comments were received Because the benefits of the instant pooling arrangement depend largely upon the existence of space chartering agreements which expire onAugust 221979 No 9835 3and August 221980 Nos 9718 5and 9731 7respectively efficient regulatory oversight of Proponents activities requires that any exten sion of Agreement No 10116 becoordinated with the space chartering agree ments aswas suggested bythe Presiding Officer This can beaccomplished byapproving Agreement No 10116 3until August 221980 THEREFORE ITISORDERED That the Exceptions of the Bureau of Hearing Counsel are denied and ITISFURTHER ORDERED That the Exceptions of Proponents are denied and ITISFURTHER ORDERED That the Initial Decision served November 211978 isadopted tothe extent indicated above and ITISFURTHER ORDERED That Agreement No 10116 3isapproved upon the condition that 1the Proponents modify Article 14thereof toprovide for anexpiration date of August 221980 and 2the Commission actually receive acomplete copy of Agreement No 10116 3assomodified signed byall parties thereto onor before March 311979 21FMC





EXTENSION OF POOLING AGREEMENT INUSPACIAC COAST JAPAN TRADES 779 unlikely that any efficiencies achieved bythe six carriers inthe pool will manifest themselves ascost benefits accruing tothe public Ialso question whether this approval will serve toencourage Proponents tochange their port call patterns infavor of smaller ports and donot see this approval asameans of reducing Proponents incentives torebate The most effective deterrent torebating isastrict enforcement program vigorously admin istered bythe Commission With these observations and qualifications Iendorse the Initial Decision and concur inthe majority sapproval of the Agreement 21FMC



FEDERAL MARITIME COMMISSION No 7614AGREEMENT NOlOlIG 1EXTENSION OF POOLING IAGREEMBNT INTHE EASTBOUND AND WESTBOUND TRADES BETWEEN IAPANESE PORTS AND PORTS INCALIFORNIA OREGON AND WASHINGTON Adopted March 61979 Six Jepanese certiers are requesdng condnued approval of anagreement bywhich they esaentiatly shere equally innvenue they earn oncarrying certein cazgo inthe JapanN SPacific Coast treThe carziers argue that this pooling agreement has helped tocurb malpracGces and provides eddidonal cnst savings and other benefits with noharm rosulting toother carriers The cemers believe that the Japenese trade isend will continue tobeovertonnaged thus casing melpractixs sothat condnued approval of their agreement isnecessary primarity for that reason Hearing Counsel disagra seeing nopublic benefits or need for the egrament Itismy opinion that the agrament does provide certain banefits and thereforo deserves continued approval and that the propoiderence of the evidence shows the following facts 1The continued addidon of container capacity tothe Japan and Far Eeat trades will not bematched byaargo growth therefore overtonneging will continue asaproblem 2The main reason for malpracticea inthe Far Eest tradea has ban overtonnaging caupled with the peculiar pressurea oncontainerized cerriers tomeintain high load factors although nonconferonce competition certainly contributes tothe problem 3The pooling agreemant appeazs tohevo hed only minar effecla at bsst onreducing 1malpractices since malpractias condnued for well over ayear and onahalf after the agreement had ban approved bythe Commisaion inMerch 1973 other factors were far moro importent inreducing malpractices such asthe admonition of the Japanese Govemment increase incargo volume after 1975 increased action bythe USGovemment this Cammis sion and the conferenas aelf policing body commitment bycerriera owners roclean upthe aade etc i4Notwithstanding ihe above facts the pooling agrament dasarves continued approval Ibecauae itproduces benefits mainly with rogard tocost savinga and assists inNmetelyrolated lapaneea space chertering agrcementa which this Commisaion has found tobebeneficial tothe commeme of the United States solong eathe apace charuring agreements continue wbenefit the commerce of the United Stetes the auxiliary pooling agreement deserves approval 5Pooling agreements dointheory help curb malpractices but particular facts inatrade may work tofmstrate the theory asmay have happened here 6There isnoevidence of any roal harm toother carziers asaresult of the pooling agrament among six cartiers out of over 26cartiera operatinQ inall nor should the benefits of the iagreement bethrown away 6ecause a1126 or more carriers aro not partiea tothe agrament nor islhero pereuasive evidence that the lapanese cacriers have failed tosupport efforts tostrengthen the conferonces self policing system which has been considerably improved and has become more effective Proponents of eny ograment submitted for approval under section ISof the Shipping Act 1916 must show entitlement wapproval byshowing need or benefit or valid regulatory purpose because vinually all aection ISagreements are contrary tothe national policy favoring free 760 21FMC
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EXTENS ONOF POOLiNG AGREEMENT 1compeddon The primary standards for determining approvability aze however Shipping Act nMShecman Ac standards and neither Hearing Counsel nor the Commission have toprove aviolation of the Sherman Act before anagreement can bedisapproved 1heCommission has responsibiliues different from those of the Department of Justice or the Federal Trade Commission The subject agcement dces resaain competition tosome extent but asmen tioned produces offsetting benefits and noreal hazm toother carriers Charles FWarren George AQuadrino and John EOrmond Jr for proponents John Robert Ewers and Pau JKaller for Bureau of Hearing Counsel INITIAL DECISION OF NORMAN DKLINE ADMINISTRATIVE LAW JUDGE IHISTORY OF THIS PROCEEDING AFirst Commission Approval This proceeding isaninvestigation ordered bythe Commission todeternune the approvability of apooling agreement among six Japanese carriers pro ponents The agreement designated asAgreement No 10116 was originally filed with the Commission onJanuary 311974 The six Japanese carriers Japan Line Ltd Kawasaki Kisen Kaisha Ltd KKK Mitsui OSKLines Ltd Mitsui Nippon Yusen Kaisha NYK Showa Lines Ltd Showa and Yamashita Shinnihon Steamship Co Ltd YSsought tohave their agreement approved for aterm of three years commencing from the date of the Commis sion sapproval 1heagreement very simply called for the six carriers topool the revenue earned bythe carriage of certain cargo eastbound and westbound between ports inJapan and ports onthe Pacific West Coast of the United States including inland moving cazgo known asoverland common poinY cargo The filing of Agreement No 10116 initsoriginal form resulted inaprotest filed bySea Land Service Inc anAmerican carrier which urged the Commis sion togive the agreement limited approval of one year sothat the effects of the agreement couid bemonitored The Commission however did not grant such approval but instead set the matter down for full investigation and commenced aformal proceeding for that purpose namely Docket No 7447Agreement No 10116 Pooling Agreement inthe Eastbound and Westbound Trades Between Japanese Ports and Ports inCa ifornia Oregon and Washington October 221974 This proceeding was aborted however Proponents petitioned the Com mission toreconsider the order of investigadon and noone replied tothe petition Thereupon the Commission approved Agreement No 10116 for aterm of one yeaz through Mazch 61976 sothat itseffects could bemonitored See Docket No 7447Order Vacating the Investigation and Hearing and Discontinuing the Proceeding March 191975 BThe First Extension of Approva On January 201976 proponents filed Agreement No 10116 1amending Agreement No 10116 toprovide that the agreement continue ineffect uptoand including December 211978 This agreement was protested byatrade union consisting of employees of American carriers operating onthe West Coast 7Tis decision wili 6ecome Ihe decision of heCommission inthe ebsence oreview ihercof bythe Commission Rule 227 Rules of Pncutt and Proccdurc 46CFR 502 227



782 P@DERAL MARITIME COMII IISSION known asthe Marine Cooks and Stewards Union the Union The Union urged disappmval of the agreement onthe grounda that itwas unjustly discriminatory and unfair asbetween carriers and contrary tothe pu6lic interest The Union furtherrr ore argued that approval of the agreement would condnue aserious anticompeative measure because thes revenue sharing features would alisged lypermit the strongest Japanese carriers tosustain the weakest eliminate competidon among themselves and concentrate thair forces onnon Japanese carriers serving the subject trade for the purpose of enlarging the pool of revenues which they would shara fhe Union also argued that the agreement was unfair because non Japanese carriers were not included initProponents replied tothe Union sargumenu bycontending that the Union was making undocumented and unascertainable allegadons that there was nobasis infact toconclude that the approval of the agreement would increase proponents ability toconcenuate their competitive efforta against non Japanese carriers that there was norequiremenf inlawthat all carriers inauade must leallowed topar ticipate inpooling agreements that noAmerican or third flag carrier had protested continued approval of the agreeme tand that there was noautomatic illegality attached toapooling agreement because aweaker carrior cQUld conceivably besustained byastronger one under such anagreement The Commission found the Union sarguments Wbegenaral innature and devoid of factual support or tobsotherwise refuted byevicience submitted bythe proponents The Commission also acknowledged that the agrcement was apparently directed bythe Japanese Government inorder todiscourage malprac tices which have been reported tobeprevalent inthese trades Ordec of Investigation March 51976 p4The Cnmmis ion furthermore noted with particular interest the absence of protest 6yany carrier dp4However the Commission ezpressad cQncern ovec poasible anticomp tiive implications T6erefore the Commisgion extended thperiod of agtoval of the pooling agreement fQr another year untik Mare6 51977 and sefthe cnatter of appcpval for the remaining peri of time desi edbypropnnents ieuntil December 311978 for formal investigati The Gotnmiasion directed proponertts tofurnish additional factual eYidenc tashaw that thagieea nf isjustit edbyaserious transp9rtadon need secures impoctant pul lic6en tor isinthe furthorance of avalidrogulatory purpnse Idp5Hsaring Counsel and t6e Uion ver elso provided anoppottuatiy tosubmlt relevantlnformadon inreply CThe Second Extension of Approval and the Fresent Phase of theProceeding InitsSupplemental Qrder SOserv March 71177 the Commission igranted asecond extension of approval of the agre ment bey ond Ivph4177pending ehe final order of the Commisaion inthe proceeding insNtuted herein Supplemental Order p10Proponants thersfora are operatin under tbe agree iment and wip cQntinue todooat least until DecembeF 311978 which igthe date they had requested when filing Agreement No 1Q116 1vhich sme ded the original agreement toextend itsUfe until that date and possibly beyond that Inropeolinp the insvuc ion topraponent Waubmh addilionol informetion Ihe Commiaion INp iutad thn praponenu submil mch nemonnda oPlewefidvilc ol fact and euch alwr matedal wwould demomaMe We naed tor epprovd of Agrxmem No 10116 Iunder Ne tendoMs ot section I3Shippiny Acl 1916 dp621FMC



EXTENSION OF POOLING AGREEMENT 783 date 3Inaddition however the Commission ineffect found that the Union sprotests were without merit iethat the agreement was not unjustly discrimina tory or unfair or otherwise harmful inthe manner argued bythe Union or that the Union had actually been injured bythe agreement However because the evidentiary record did not fully illuminate ali of the possible ramifications of the agreement the Commission decided torefer the matter tothe Office of Adminis trative Law Judges for afull investigation inorder tosatisfy the Commission that itsdecision will most fully serve the public interest SOp7As discussed below the Commission specified itsazeas of concern and instructed the parties todevelop particulaz evidentiary matters during this phase of the proceeding DDispostion of the Earlier Issues Raised bythe Union The Union scontentions regazding alleged discrimination competitive harm and unfairness have been summarized above The Commission found against the Union inevery regard inthese matters onthe basis of the evidence submitted bythe paRies inaffidavits the evidentiary record inDocket No 7530Agreements Nos 9728 3and 9731 5November 11976 inwhich the Commission approved related space chartering agreements among these Japanese carriers and matters officially noticed bythe Commission SOp3Briefly the Commission disposed of the Union scontentions asfollows The Union had contended that continued approval of Agreement No 10116 1was unjustly discriminatory and unfair asbetween cazriers because itpermitted proponents toperpetuate amonopoly of the USPacific Japan trade achieved bymeans of proponents other agreements namely terminal and space chartering agreements inthe subject trades However the Commission found that the Union had failed toprove that any of the three space chartering agreements gave proponents amonopoly See Agreements Nos 9713 3and 9731 5Docket No 753016SRR 1553 November 11976 Agreement No 9835 2Order of Approval November 11976 There being nofurther evi dence offered bythe Union onthe subject of monopoly or unfaimess the Commission therefore found that the Union had failed toprove Agreement No 10116 1tobeunjustly discriminatory or unfair asbetween carriers SOp4The Commission found against the Union sclaim that the pooling agreement permitted sttonger carriers Wsustain weaker carriers inthe subject trade byshowing that the Japanese carrier which had carried the least amount of cazgo actually contributed the most money tothe pool and that the carrier which had received the greatest amount of money from the pool inthe first yeaz of itsoperation Mazch 71975 through March 61976 had nevertheless grossed inexcess of 33000 000 SOp5The Commission found against the Union sclaims that the agreement was having the effect of promoting adisproportionate share of the mazket for proponents sothat byJanuary 1976 proponents mazket share was 655percent higher than at any time during the preceding 22months The Commission found initsSupplemmW Ordet emed March 71977 Ne Commission appears whave extended approvai of Agrcement No 1011 1pmdipgtl e6eJorder otthe Comminirn inUepracading irotiwted huein SOpIOItiaunalw whdhertAe Commission imended WQael pproval beyond Dc ember 3i I978 in1he evmt tlul the procading could wt befinished byhatdete Proponenu ndteking mychances heve flled Agro mem No 011 2seeking enextension Uvee yeen beyo MDeambtt3l 1978 7at maner isbefae 1he euff for wnaidenuon



4PBDEItAL MtR114MB COMA SSION however that the percentage Qf each year scazryings iaoacb m4ath of 1974 and 1975 was not signifieantly different from tho cargo eatrying patterns of nther conference carriera Furthermore the Commiasian found tha4 hyFebruary of 1976 proponenta share had alceady dropped tofi04percent and that the data before the Commiasion would not auppnrt aninferep ethat pFtponenta had increased their share of the inbound conference scargo for all of 1976 SQp7EThe ssues Remaining inThis Phase of the Proceeding Although the Commission has largely disgosed of the issues cegarding mn nopoly market sharea disr rination and unfairness among carriers strongor carriers sustaining weaker etc there remain other issues which were raised bythe parties during the eaelier phase of the proeeeding and whioh were set down for further inveatigation inthe Commiasiods Supplemental Order The main issues which the Contmisaion indic tEd that itwi had toaxplorn fucther ver those relating tothe poasibleaxiatence of ovsrtonnaging and iteoffects ifanonthe commission of malpractices Febadng and sacondly aesumingthat oveMon naging exiats and t6at itteads Wmalprac iees whethar the agceemont caa bejus edonehe ground that ithelgs toreduce the ineidonee of malpractices Thn Commissiods Supplemental Drdar also added anQther aroa of inquiry namely the quesuon whether the conferences self golicing systen habeen ffective incombatting malpracdces and ifnot why not SOp9FThe 8arlier Arguments of the Parties During thE eaclier phass of this procceding when itwa before the ommis sion onaffidavits memor nda of lwetc proponents had arguad that contle uad appmvel of thaagreement was necossary becau oecictus overtonnagin and consequent presa rton the gcaponenEa ocemEai malpractises Pr@nta did not claun that the agreament ras tha olymeana tacombat melpractices but atated fhat itwas Qlyone fseveral rtaaeuEes nec sayfor ehe ashi vems itwf yimpravadt destabiliE3 Respondant Msmotendumlo Suppor ofContiflu lApp nvIof Agreee ent No 101 16aanten dMey T196pp23Proponents acl nowledgod that othec moesu eanuld eof vital impoxtan smentioning their space chartoning sgceemanta strengthening oEself potieEng soelcing adiasions of fltlter carriers into Qn aronca membe igand cont auance of diecuasiort vithather Fareiera seaking nwveytoimpravs the trada poature ldp3The EEmoe int6e eaclier phas uthe grocsading had rsEute props3nentt contantiaea byazguiag that ths agreame cmiaht intheory a4Ixat on4y hipeliminate malpraetisea among proponants themeel ssaincs lhyei thaot Iyparties tothe agreemeAt iawkvort the Inl epint dciut tthar oed athet timadid not even eatsh ishthat amy pt penontshad beencommttfing mal rdeee aad thaF pre anents had nQt givee tha Commission inconfhie queseion Petitioner sMemaraad maf Law SQpfembQC 27t 1976 p23leUnion consequently argued that pro tonenEs had not shown eny need for the agcament and asmendoned argu that substential hacm wouldre ulCfrom aRp oval of the agc ant Hearing Counael during this earlier phase of the proceeding had statedthat ni vn



EXTENSION OF POOLING AGREEMENT 7gS matpractices inthe trade apparently exist and that apooling agreement such asthis would seem toalleviate such malpractices at least between the members of the pool and the Japanese Ministry of Transport apparently believes this agreement isthe best way toalleviate such malpractices Hearing Counsel sMemorandum September 271976 p7Hearing Counsei also acknowledged that intheory pooling agreements remove the incentive for member lines totake cazgo from each other through the use of rebating and other malprac tices Idp7However infaimess toHearing Counsel Imust add that they were operating under alimited evidentiary record which was later more fully developed that they did contend that the record did not show whether the agreement had been effective inreducing malpractices and that they specifically called attention tothe need for evidence showing what had happened inthe trade regarding incidence of malpractices after the agreement was approved soastobeable todetermine whether the agreement had any effect onreducing malprac tices Idpp78Finally Hearing Counsel commented onthe role of the Japanese Government inthe formation of the agreement bystating that ifthe directive of that Government toform this pool will beeffective incurtailing malpractices then the Commission could legitimately consider the public interest ingiving regard tothe policy of another nadon with which this country dces business ldp9Hearing Counsel did however azgue that the agreement divided markets and would beaper seviolation of the antitrust laws therefore requiring offsetting evidence of need benefit etc tobefurnished bythe proponents dp7IIRESOLUTION OF THE MAJOR FACTUAL ISSUES REMAINING 1NTHIS PROCEEDING After the issuance of the Commission sSupplemental Order served March 71977 the Union ceased being anactive participant inthis proceeding Therefore the only remaining party now actively opposing continued approval of this agreement isHearing Counsel Having the benefit of amore fully developed record Hearing Counsel have continued topress for disapproval of the agree ment essentially onthe grounds that the record dces not show that there ispresently overtonnaging inthe Japanese trade or that the agreement has been effective inreducing malpractices or even that overtonnaging isthe primary cause of rebating Furthermore Hearing Counsel argue that there are either nobenefits resulting from the agreement or that the socalled benefits are only private iethat they assist only the parties tothe agreement not the public Essentially then Hearing Counsel argue that there isnoneed for the agreement nopublic benefit and that novalid regulatory purpose would beserved byitsapproval They conclude that the agreement ismerely the instrument of Japanese Govemment policy topromote the best interests of the Japanese merchant mazine Proponents of course vigorously dispute each of these contentions Since the ultimate decision inthis case must largely hinge onaresolution of these tkaring Caumel and Ihe penia developed ihe retord byuuof 1he Canmissian discovery procedurt 46CF7t 302 2111 nxe4 linwhic6 IOdepmilions werc taken end edmitted into evidentt byintertogatoriea and requau fainamation and byatrial tYpe hearing ahieh eanumed six deys eanelWing onPob uary 0I978 AYer Ne hearing wu concluded addilional eviden iary mnleriala were admincd inb cvidence byegreement of ihe yarties and with my approvel
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factual disputes it is best to proceed immediately to discuss them and despite the
wide disparity separating the parties seek to elicit as far as humanly possible
what the true facts and correct conclusions are

A There Is and Will Continue To Be Overtonnaging in the Japanese Trades in
the 19771978 Period

Hearing Counsel contend that the relevant Japan trade is not nor will it be
overtonnaged They contend that proponents never compared vessel capacity
allocated to the Japanese trade as opposed to the entire Far East trade area with
cargo growth in the same Japan trade Nor was there a similar comparison
between total Far East trades capacity with total Far East cargo growth
Furthermore proponents utilization rates ie the proportion of cargo that
occupied capacity improved from 548percent and 503 percent for the full year
1975 in the inbound California and Pacific Northwest trades respectively to
utilization of 869percent and 889percent respectively for the first nine months
of 1977 Ex 2 App 4 In 1977 furthermore the Japanese lines experienced
utilization factors in excess of 90 percent during February July and September
in the inbound California trade and in the Pacific Northwest these carriers exceed

90 percent utilization in five of the nine months of record for that year reaching
966 percent in July Ex 18

Hearing Counsel criticize proponents expert witness Mr Douglas Tuckers
who projected overtonnaging on the basis of total trans Pacific vessel capacity
measured against dollar growth in the Japan trade as a measure of expected cargo
growth Ex 6 p 7 and Appendices Again Hearing Counsel comment that Mr
Tucker compared total Far East vessel capacity with Japan cargo growth only but
additionally they criticize Mr Tucker contending that he estimated cargo growth
on the basis of estimated dollar growth They also criticize Mr Tuckersanalysis
on the grounds that he ignored growth in other Far East trades besides the
Japanese such as Korea Hong Kong and Taiwan inbound to the Pacific Coast
which trades from 1971 to 1976 grew at 281 percent 218 percent and 222
percent annually in long tons respectively Ex 6 Table 4 Therefore Hearing
Counsel conclude that much of the additional vessel tonnage that has been added
to the Far East trade area was in direct response to growth of cargo demand in the
non Japanese trades Finally while not seriously disputing witness Tuckers
estimated growth in vessel capacity for the entire Far East from January 1 1977
to December 31 1978 which was 64 percent Hearing Counsel argue that
while a forecast of increased tonnage of this magnitude might be cause for
alarm such is not the case here because Trade Route 29 ie the entire

Far East trade area is not only the largest trade route for liner cargo but is also
the fastest growing In tonnage terms liner imports on TR29 grew by 3969
percent during 1976 Ex 19 Table 2 This rapid growth in liner cargo moving

Mr Douglas C Tucker is President oI D C Tucker and Company a Washington D0 based economic research firm Hen also
Managing Director of TRGIWaMmgton Group Inc which often management counseling services to industry and government He
has been an economic or management consultant since 1967 and before that time a transponauon facilities planner with the Pon ot
New York Authority His pnncipal work throughout the last 14 years has been as a transportation economist with particular
specialization in the maritime and mtermodal transponaton fields He has landed before this Commission as well as hetore Inct
Interstate Commerce Commission and the Postal Rate Commission Ex 6 pp 121Healso holds a mastersdegree from New York
University in industrial management and economics

21 FMC



EXTENSION OF POOLING AGREEMENT 7g7 onTr 29continued in1977 albeit at aless torrid pace than in1976 with TR29liner imports registering a2461percent rate of growth Answering Brief of HCpp3940The latter figure isderived from liner cargo data prepared bythe Maritime Administration of which figure Hearing Counsel request that Itake official notice eHearing Counsel conclude that all of the added capacity which privately owned carriers are wilting toplace inthe Far East trades demonstrates ineffect their belief that the cargo demand will bethere and that there will benoserious overtonnaging Proponents rebut the above contentions of Hearing Counsel indetail Al though there ismerit tomany of Hearing Counsel scriticisms of Mr Tucker sanalysis Ifind that his analysis ascorroborated byother evidence contains sufficient merit tolead me tothe conclusion that there isacontinuing danger of overtonnaging inthe relevant Japanese trade Itmust beremembered that both Hearing Counsel sand proponents expert witnesses were offering predictions and that any prediction isof course only anestimate The problem istodetermine whether the prediction isbased upon reasonable data reasonable methodology logic and therefore has probative value As inmost cases of this type furthermore precision isimpossible Before discussing the merits of Hearing Counsel sanalysis and proponents predictions astooveRonnaging perhaps itwould bewell tobear inmind abasic underlying fact that isthat under prevailing lawany carrier can enter any USforeign trade at will Any list of carriers and their vessel capacities isthus not frozen or engraved instone for all time but issubject toconstant changes upor down For example the record inthis case shows that there were supposed tobesomething like 26carriers offering service inthe Far East trades at the end of 1978 See Table below But even after this list was compiled more carriers were expected toenter the Far East trades For example the following carriers announced pians toenter the trans Pacific trades inaddition tothe 26estimated at the end of 1978 Malaysia lnternational Shipping Corporation with 41500 TEU vessels Neptune Orient Line with 41700 TEU vessels Korea Shipping Corporation with 141700 TEU vessels China Merchant Steam with 61500 TEU vessels and Taiwan Navigation with 21100 TEU vessels Total increased capacity from these carriers alone isexpected tobearound 200 000 TEUs annually Ex 2pp1516Tr 628 On top of that still another new carrier Ro LoPacific Line has advertised inthe Pacifc Shipper that itisoffering service toKorea and Japan and Seatrain has also advertised the addition of aneighth vessel Whether proponents expert witness should have estimated Proponenfs have objected tomy taking officiel nolice of various deta uud byHearing Counul which werc campiled bythe Maricime Administration Howevtt bdh sides seem lauiliudaU rnmpiled byMARAD or byaher govemmenlal organiza ions wheneva they see ISaegMr Tucker auuof dete compiled by1he Depenment of Commerce ihe Intemational Monetary Fund and the Survey of Curtent BusiMSS Ex 6Appendix Tablea Thia being Ne case and since 1donot Md against propoMna when 1oiWly ndice Ne MARAD dnn lsee nahnrm done intnking omcial wlice Irccogniu of course asdoboth parties that MARADdala Iwlimiutions eglintt dtfinitions uud mey irot bethe seme aathose used byhis Commission This Commission has alsornmmenled onIhese limiulions onMARAD detn The Commission hawever elso commen4d hst iomcial natice istaken itshould bedone io6me forother puties wcomment or rcbut 16SRR at p1369 Comments onthe MARADdafa have been made byproponeats ilrc dyntMcan bemede inexttptions Wmy Initiel Decision itproponents wish lodoso elthough my finding isintheir favor lmigM edd that under 1he new libenl Fedenl Rula of 8vidence Rule 703 28USCAdata such asMARAD data which are nuomarily uxd byexpens inthe fietd may beadmined into evidenoe even ifthey suffer from hearsay and othtt limitations One mey argue lsuppoae Net mere advertiument does ndmean tla1Ihe cerrier isutuelly providing eservitt Of cnurse tMRo LoPecific Line advMisemmt which Iofficielly noice end which isaneched esAppendix 2toProponents Opening Brief only sares thn Ne servia will bestaning Mey 23in1978 Perhaps ithusince terminated or perhaps the owners of Ne IiMreconsidered and nevercomme ued tAe serviu Ioniy teke amiel naice of the fect thet still anaher new cerier has advenised aservice AlNough



78g FEDERAL MAR1TiME COMMISSION only Japanese trade capacity rather than total Faz East capaciry therefore we should remember that there isnoshortage of carriers offering service inthe trans Pacific uades and tltat they come and goasthey please This climate alone can hardly befound tobeconducive totranquiliry unless the carriers operating inthese trades are firmly convinced that cargo volume will continue toincrease indefinitely at equivalent high levels tomeet the added capacity Although there isconsiderable cargo growth inthe Far East and Japanese trades Iagree with proponents that the rate of growth isnot equivalent tomatch increased vessel capacity or sufficient toconvince any reasonable observer that the Japanese trades will not experience some degree of overtonnaging diffiwlties BVesse Capaciry Will Outrace Cargo Growth inthe Japan and Far East Trades inthe 1977 1978 Period Abasic fact which was not seriously diaputed byHearing Counsel or their expeR witness was that total container capacity was expected toincrease by64percent during the two year period from January 1197through December 311978 The actual growth was expected tobefrom approximately 725 000 TEUs tonearly 1200 000 The following table shows each carrier and itsexpected capacity byDecember 311978 expressed inTEUs 20foot equivalent contain er units ANNUAL CAPACITIES OF MAJOR TRANS PACIFIC CARRIERS INUSDBCBMBER 3198Capacity Certier TEU sAmerican Preaident Line 142 104 Sarber Blue Sea 4200 CSC Line 19199 East Asiaac 9960 Evergran 40800 FESCO 3812 Hapag Lloyd 72000 Japen Six Agrcemant 9833 101 088 Japan Four Agreement 9718 83640 lapen Two Agrcament 9731 47196 Knursen 7200 Maerak Line 66640 Neptune Orient Line 34580 OOCi1KSC 75281 OOCL 8392 PFEL 51480 Phoenix 16204 Sea Land 124 800 Seatrein 76350 Sesway Bxpress 16536 States 30324 USLines 62400 ZimIarael 40038 TOTAL 1191 424 1believe illibly Nu the ervke uwlly wmmenad lcannd OWNu nfut Ths minpolm howaver ia11ut any curier canna only adveniee bul elan upanew amke inUwPv el trade my tlme Itwiahp and eimlluly wiWdraw from Ne tredea ifilannm canpele pra0ubly 77q Seatrdn advmUfemenl oppeving in1hePar lrShlpper iealwwn onAppendla AaPraponenb Reply Brief



EXTENSION OF POOLING AGREEMENT 7H9 As noted this table issubject tofurther change because of the expected addition of azound 200 000 more TEUs of ered byfive more carriers and the table dces not include whatever TEUs might have been offered bythe carrier known asRo IoPacific Line which advertised inthe Pacific Shipper nor appazendy does itshow the effects of the new Seatrain ship which was also advertised On the other hand asHearing Counsel note the bankruptcy of PFEL would result inthe deletion of 51480 TEUs shown inthe table sothat the final figure should beadjusted tobe1139 444 or only a57percent projected increase But ifwe add inthe 200 000 TEUs for the new carriers this would result sin1339 444 TEUs again not counting Ro LoPaciSc Line or Seauain snew ship This last figure would result inaprojected TEU capaciry growth during 1977 1978 inthe amount of 85percent Since both witnesses Ellsworth and aTLcker essenrially concuaed inthe origina164 percent figure at the close of the hearings let ussdck with that number for purposes of analysis and because of the fact that noprecise prediction ispossible inany event aEven utilizing Heari gCounsel sargument that we should compare total Far East capacity with Far East cargo growth or similazly Japanese trade vessel capacity with Japanese cargo growth toarrive at ameaningful conclusion capaciry growth inthe neighborhood of 64percent would require cazgo growth during the same period 1977 1978 at anequivalent level Otherwise the utilizadon or load factors which were at the 8688percent level at the beginning of 1977 could not bemaintained Both expert wimesses agreed tothis Ex 6pp1314Tucker Tr 641 Ellsworth But where does the record show such anenormous expansion of cargo inthe Faz East trades On the contrary evidence which Hearing Counsel themselves introduced showed that from 1971 1976 average annual cargo increase was only 66percent for Trade Route 29Ex 19Table 2How could there besuch anenormous growth after 1976 during the 1977 1978 period sofar above the average of 66percent Hearing Counsel attempt toexplain Hearing Counsel contend that the total Far East trade area experienced cazgo growth inthe order of 74percent thus explaining why somany carriers added vessels namely tomeet the demand The problem with this contention isthat the 64percent vessel capacity increase covered the period 1977 78but the 74percent figure even ifreliable covered aneazlier period namely 1975 1977 and isderived from extra record MARAD data which asboth expert witnesses explained have shortcomings See also above discussion onthis point Just asHearing Counsel contended that proponents should have compared Far East capacity with Faz East cazgo etc Hearing Counsel should thave compared cazgo growth for the period 1977 1978 with vessel capacity for the same period The trouble with using the earlier period aside from the fact that itdces not match the same time peried relating tocontainer capacity growth isthat asproponents show the year 1975 from which the growth was measured was amiserable depressed yeaz because of worldwide recession and indeed MARAD liner figures show cugo levels inthat yeaz tobeat the lowest level during the period 1971 1976 Even Hearing Counsel switness Eilsworth con ceded that point Ex 19Table 2When one begins at such alowlevel any upwazd surge will appeaz tobelarge Thus the 39percent growth incazgo from 21FMC



79O FEDERAL MARI17 tECOMMISSION 1975 to1976 probably indicates recovery from the recession and isnot typical of the average annual growth inthe Faz Eas Vades which asnoted was only 66percentforthe 1971 1976 period Thisfacts appeazsto bereasonableinference since asHearing Counsel themselves stated the rate of cazgo growth from 1976 1977 dropped to2461percent from the 39percent figure But ifwe tumour attention rothe contendon tha Faz East cazgo grew by74percent during the eazlier period 1975 1977 we find oncloser analysis that the figure issomewhat doubtful and of limited reliability In1975 MARAD data used bywitness Ellsworth show TR29cazgo inlong tons tobe2557 513 Ex 19Table 2ln1977 MARAD data which Hearing Counsel wish tohave officially noticed show 4486 632 tons anincrease of 7465percent bymy reckoning Ihave already noted that the yeaz 1975 was unique because of the worldwide recession and that the rate of increase incazgo was atready beginning todedine substantially afrer 1976 Afurther problem with the figure showing asurge of cazgo volume onTR29for the yeaz 1977 isthe fact that there occucred alongshoremeds strike which closed East Coast ports during the last four months of 1977 with the result asthe record shows that West Coast traffic levels were artificially inflated Even with such intlated figures however cazgo had already begun asubstantial decline inrate of growth for the yeaz 1977 over 1976 2461percent ascompazed othe rate of growth for the yeaz 1976 over 1975 39percent One wonders what the decline would have been in1977 without the East and Gulf Coast strike which propped upthe 1977 figure As afurther matter conceming the doubfful validity of Hearing Counsel s74percent cargo projection applied tothe yeaz 1977 78Imight add that other tesdmony inthe record fails rocome anywhere near such anestimate 10Witness Tucker had estimated 12percent Wimess Yamada proponents chief cazrier wimess predicted a35percent growth United States Lines anticipated aone percent annual growth rate through 1980 APL thought there might beaslight decline ineazly 1978 Sea land anticipated overtonnaging by1978 and wi ness Ellswotth sponsored byHearing Counsel apparenUy did nostudy of Faz East For 196MARAD Ma Yw1600 618 buEx 19plIn19MARAD Awihow 866J30om 7Mrate of gowh fmn 1416 m197vab oul wbe2061percem Praporcw evefullr hmautrated Nia Mfmm evidrocs MrccaA priwnly from Fihibib I8R2R3uMTr 680 686 7Ai svideon Mv IIWtMe xwe ubwiN incrcun ioOCP mini laodbridge MLB rartyin8 fapmr19lrompued oeMia mmoike perioN ILese rypes Mcugo OCP and IABmove minlvM USAafimtiom Wivdeed inMe MLB cvsn Ne Canmuiao uwre IlwFiu Cwn pvu rompde faMLB wBa Imr iiga ion oJOvrrlaM OCPRa ei ardAbswpiau IFMCIN191969 a1Ri med ueM Ne mmePortoJNewYw4Amho iryvFMCQ9 F2d66J 3Cv190md DockeNO 1338CONASA vAML Gd IBSRR AfI48Qui1e obviously clming ofNe FistCau prcU cuxE Wppen buGliu curien cYling rtWev Can pdu vho oRUW MLB uMOCP ervice Toa4 er figum vhik Rcific Can bul crya incwN only bY1percem inSepemWr 19TI owNe maotAly ven8e far lnuuy AuunOCP ndMLB cugo ioaeaxA 383iM3pacen mpctivclr owASumccme EaR3Raponrnu uulivuao fievaincmiseA fmm 809percrnt inAugus119 m9perttnl ivSepemM Popaoenu luve moJe hMVCwnpu aaeinAppendia BaNe vReply Brief sMrinB tIuA OCP roa Lff BwBod naincreuM ivSepember MemiKd sqwl bNe vmge bcWPacific Cdu urgo prix bSepemM I3perttnll TaW nYutiliutiao voWA mMve Dxo 93fpercem duoNy B16pecmt leroueh mp m4viu wmeaMrmew MpojecUnB FvPsn cugogrow haNe pcrid 19Bromaah Ne Wpacem cywcity powh fi81wed Heuing Cauiuel rtcommenCM fi8abniugee Eerived fmm MARAD Mu faNe Yean 196oA1977 rltics NovM pwM of 261pecem fiom BW6Bie196ma 186 631 mo in19Ti nCwumeCNU Ne wrc we ofpowM wWA perul inb 19BtlNOUgb ituqwauoiuEk vhelha wc high nrcof pmM rwld oawbenux afNC inaeued cugo bau in19odNe decline mnaof gwN from 39b346i paan Nerenheku ifvewume tlut cvgo vould grov in19BbSl90 793 mmaNC u2461pernnl mae NnIhe 197fi8wa Prol 1918 figure uoolr 73pccem avaNe 196fiurt NJb00 618 7Ltl fipue fill fuMn of Ne 74peraM figure vhit Heuio Cauiuel a4maW fu191918 ucar opoW faIhe Fr Fin ude 21FMC



EXTENS ONOF POOLING AGREEMENT I91 cargo trends and professed noidea astothe level of future cazgo increases Tr 641 670 As afinal test todetermine whether the increase incontainer capacity during 1977 1978 resulted inovertonnaging Hearing Counsel submit various argu ments showing utilization ieload factors of various carriers tobequite high during 1977 Therefore azgue Hearing Counsel despite the increase incapacity which had increased by125 000 TEUs byOctober 1977 over the total capacity at the end of 1976 evidence of record shows that carriers in1977 were quite able tomaintain high load factors iethat cargo was rising tomatch the increase incapacity Once again however the argument dces not stand upvery well under analysis asproponents show Hearing Counsel contend that anincrease of 125 000 TEUs byOctober 1977 which was actually a17percent increase should beannualized soastobecome 207percent Hearing Counsel then contend that the record shows that this increase whether 17percent or 207percent annualized caused noadverse effects oncarrier utilizadon for various carriers For the non Japanese carriers some of these utilization factors for 1977 were ashigh as113 percent eastbound Others showed 90percent 8595percent 90percent omore since 1976 9095percent etc HCsAnswering Brief proposed finding of fact PFF 3The Japanese lines had increased utilization from the miserable yeaz 1975 when they had suffered with utilization factors of 548percent toCalifornia and 503Nercent tothe Pacific Northwest tofactors of 869and 889percent respectively ior the first nine months of 1977 Ex 2App 4Infive of the first nine months f1977 furthermore these carriers had exceeded 90percent reaching 966percent inJuly Ex 18How then asks Hearing Counsel can itbesaid that the mcrease inTEU capacity in1977 could not bematched byincrease incazgo volume iehow can one say that the trade was inthe process of becoming overtonnaged HCAnswering Brief p37Proponents quibble over the annualized figure of 207percent calling itaaheoretical exercise and perhaps itisHowever the more important figures are hose relating toutilization What iswrong with them and with Hearing ounsel sarguments One of the problems with the udlization figures of the various non Japanese arriers asproponents point out isthat the evidence onwhich Hearing Counsel elies with some exceptions consists of data covering only the rst four months f1977 Tr 576 Infact they were derived from depositions all of which were oncluded before the end of June 1977 Even Hearing Counsel sexpert witness Hllsworth when asked whether hewas aware of utilizations of these carriers fter April 1977 answered that hehad noidea and had not seen figures ontilization rates for these carriers meaning from the context of the question fter April 1977 Tr 477 How then can one say that the 17percent capacity inrease tluough October 1977 was well absorbed bycarriers when we donot now what happened totheir udlization factors after April 1977 Aside from one other carrier whose utilization figures were provided through iune 1977 the only later utilization figures inthe record aze those of the 7Tis ras t6eeartia whmewWwnd udliutian faclor wu 113 percent But aRtt June this certier increaaed ifsflat substentlelly daccurAing mwimess 811ewaN likaly xwiuutilizaUan decline
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Japanese carriers for the period JanuarySeptember 1977 These figures were
rather high as Hearing Counsel argued Proponents admit that they average 875
percent for the eastbound California and Pacific Northwest trades combined
Proponents reply brief p 4 But they had also slipped to 809 percent in
August 1977 their lowest level since January In September they sharply
increased to 935percent Ex R5 But as I have discussed earlier this later in
crease in September was most probably attributable to the longshoremensstrike
which closed East and Gulf Coast ports

Furthermore making a comparison of non Japanese carriersutilization based
only on the first four months of 1977 as compared to increase in container
capacity extending over 10 months in 1977 does not enable me to find that these
carriers were able to maintain high utilization for the full 10 months period As
for the Japanese carriers despite previous high utilizations shown by Hearing
Counsel they had dropped in August to 809 percent before the effects of the
strike could be felt Proponents have further calculated that by removing the
effects of the strike and calculating the September increase in OCP and MLB
cargo at rates of growth equivalent to local Pacific cargo which had essentially
been the history in 1976 utilization would have been only 836 percent in
September 1977 Perhaps it is important at this time to emphasize that both
proponents and Hearing Counselsexpert witnesses emphasized that container
ized carriers must maintain load factors in the neighborhood of 85 percent to
break even Tr 73 Ex 6 p 4 Tr 56465

Finally we must consider that Hearing Counsel was only contending that the
increased capacity which had occurred by the end of October 1977 had caused no
bad effects because utilization had remained high for carriers although as seen
this conclusion is not sustainable For the remaining 14 months from the end of
October 197710 December 31 1978 both expert witnesses acknowledged that a
further 40 percent increase in container capacity to1191424 would probably
occur As proponents correctly point out how can one logically conclude that
because a 17 percent increase was matched by cargo growth for the first 10
months of 1977 again assuming that Hearing Counsel was correct then it
follows that an additional 40 percent increase in container capacity would be
matched by a corresponding growth in cargo during that remaining period

C Proponents Estimates Regarding Capacity and Overtonnaging Are Not
Perfect but Have Probative Value and Together with Other Evidence Point
to Overtonnaging in 1978

Having shown that Hearing Counselsvrious contentions regarding overton
naging and the continued danger of overtonnaging are replete with deficiencies
and do not enable me to rely upon them to make any reasonable conclusion in
their favor 1 now turn to proponents predictions which also have deficiencies

u in addition to my previous discussion of this subject l add the following remarks First Hearing Counselswitness Ellswonh
conceded or acknowledged that even though the stake closed East and Gulf pons at the end of September there is a lag time of perhaps
2Odays between the time the Japanese shipper bads cargo in Japan and the hoeof discharge in Me t15 port TherNmetheJapanese
shipper aware that a strike might occur on October L 1977 would have to consider the wisdom of booking cargo on a ship bound for
an East or Gulf Coast port leaving Japan in Sep ember when the cargo might not be discharged on arrival at the port Tr 685 It is
reasonable to infer that die Japanese shipper would transfer the booking to a ship discharging on a West Coast port under a mini
landbridge ML tariff thus inflating load factors ofcarets operating between Japan and the Pacific Coast ports As noted above
evidence shows that MLB and OCP traffic did increase drastically in September thereby confirming my conclusion

21 FMC
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Proponents expert witness Mr Tucker as noted estimated total container
capacity growth for the Far East trades but as compared to only Japanese
cargoes Hearing Counsel have a right to criticize this method Ideally we
should compare Far East container capacity with Far East cargo growth or
Japanese capacity with Japanese cargo growth Hearing Counsel contend that
they were able to determine Japaneseonly container capacity But things are not
that simple

The major problem is that it is extremely difficult to allocate what portion of
total container capacity should be allocated to the Japanese trade for future
estimate Witness Ellsworth Hearing Counselsexpert admitted not only the
extreme difficulty of the problem of future allocation but when asked is there
any valid way any dependable method to determine what the estimated growth
in TEUsdevoted to the Japan trade is going to be answered 1 dontknow of
any if there is one Tr 667 Further on witness Ellsworth explained why the
problem is so difficult It relates to the fact that carriers other than the Japanese
which are restricted to Japanese ports call at other Far East ports eg Hong
Kong Taiwan Philippines and would adjust their space allocations when
arriving at Japanese ports if they had picked up less cargo at the earlier ports of
call and were trying to fill space at the last Japanese ports before sailing across
the Pacific Tr 662 663 Similarly suppose it is possible that if more cargo
developed at the earlier ports less might be allocated to the Japanese ports
Perhaps current or historical experience could have been used to determine
roughly what the Japanese portion of container capacity is Hearing Counsel
state that they obtained such information However we are attempting to predict
future space allocations for Japan which is another matter Absent anything
better perhaps past experience could have been utilized but it is understandable
that proponents did not make such an attempt This is so not merely because of
extreme difficulty and possible unreliability but for other reasons as well

Therefore we are left with a projection of 64 percent in total Far East capacity
which might really be much higher in the neighborhood of 85 percent as noted
earlier and a projected growth ofJapanese eastbound cargo volume at a rate of 12
percent in 1977 before resuming a normal 89 percent rate in 1978 and beyond
according to witness Tucker Actual evidence from the inbound conference
showed an 116 percent rate of increase for JanuaryAugust 1977 above 1976
levels thus somewhat corroborating Mr Tuckerspredictions Ex R1 Other
evidence submitted by Mr Tucker shows the Japan trade expected to increase by
215 percent in cargo volume during the 197778 period ie during the same

The wane lull name is lichen A Ellsworth who is Chiet 01 the Commission Office m Economic knalysn Bureau of
Industry Economic He hold BS and Ph D degree In economic nom the Umwrety of Utah recenmg the Inner degree in 1974
During Ne academic year 197174 Mr Ellsworth served on the tactile or the Department orEconomc at the umeray From April
to October 1974 he was also employed by die Bureau of Economic and Business Research at the University of Utah which compile
data on the economic activity of the State of Utah and Jets as a consultant agency for the State Disiaon of Planning Mr Ellsworth has
testified in previous Commission proceeding and ha preparedanus report dealing with vanou meet of the ocean ransponaunn
industry 1Ex 19 pp I 2

In Agreemenr No 9955 the Star Shipping curet 18 F M C 426 1975 the inbound conference attempted at last day 01
hearings to Introduce current capacity allocation 1 excluded them for several reason but primarily because of die remote heanay
nature of the allocations and consequently their unreliability in making reasonably precise ewmates 18 F M C m p 430 The
Commission upheld my ruling Nevertheless had the clime been made in No case not on the last day id the hearings when there was
no opportunity to crossexamine I might have admitted such evidence at least if nothing hener were available But proponents
counsel could hardly be expected to read my mind in this case after their experience in the Star case

21 FMC
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period of time that total Far East container capacity is expected to increase by 64
percent or more The Japan trade it should be added is and is expected to remain
the dominant Far East trade enjoying a consistent 60 percent share or better in
tonnages and something like 64 percent in value in the eastbound trade In 1976
for example Japan represented more than 60 percent of the total Far East market
accounting for nearly 5 million out of the 8 million long tons carried Hong
Kong the second leading market accounted for only 988000 tons In dollar
values Japan occupied 64 percent of the total market Hearing Counsel contend
that the Japan trade is in relative decline compared to total Far East trades citing
facts that from the years 1971 to 1976 imports from Korea Hong Kong and
Taiwan destined for Pacific Coast ports grew at 281 218 and 222 percent
annually in long tons respectively Ex 19 Table 4 Thus argue Hearing
Counsel much of the added container capacity on TR29 is in direct response to
cargo growth in those non Japanese trades Here Hearing Counsel have scored
some points

Evidence of record Ex 19 p 8 and attached tables does indicate that for the
period 1971 1976 Japans share of US liner imports to Pacific Coast ports
compared to total JapanKorea Taiwan and Hong Kong has declined from 82
percent in 1971 to 644 percent in 1976 The larger rate of growth of the non
Japanese trades however is explained by Hearing Counselsown expert witness
Ellsworth who stated To some extent the larger growth rate in the non
Japanese trades is a function of the comparative smallness of the trade volumes
visavis the USJapan trade Ex 19 p 8 Mr Ellsworth therefore states
that the magnitude of the liner trade between the US and Korea Taiwan and
Hong Kong should not be underestimated Id He does not flatly state that
this non Japanese trade growth accounts for much of the increased container
capacity in TR29 as does Hearing Counsel but only thatclearly these other
Far Eastern countries are playing an increasing role in the fleet serving the US
West CoastFarEast eastbound trade and any discussion of the growth in the fleet
serving the US West CoastFar East trade must take this fact into consider
ation Id He criticizes proponents witness Tucker for comparing Far East
capacity with Japanese cargo growth However he adds How much of the
prospective growth in tonnage is due to expansion in the trade between the US
and these other countries is extremely difficult to calculate Id Also 1
might add in the table on which Mr Ellsworth relies to show the decline in the
Japanese trade share during the period 1971 1976 it appears that during the
period 19731976 the decline was only from 683 to 644 percent Ex 19
Table 6 Again a measure starting from an abnormal figure such as 821 percent
in 1971 can be somewhat deceptive

So where are we in this battle of the experts Certainly the non Japanese
trades cannot be discounted but can we attribute a 64 percent or perhaps as much
as an 85 percent growth in container capacity primarily to these non Japanese
trades Just to confuse the reader a little more I might add that Table 7 of Mr
Ellsworthsexhibit 19 shows that in terms of dollar values the Japanese share

Thisofounce is the same pnnciple 1 was trying to make when discussing Hearing Counselsuse of 1975 as a base year to mea
sure rate of growth of the Far Eas trades namely that when one starts with small volume and there is an increase the rate of increase
will appear to be large

21 FMC
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has not done badly at all at least 1973 to 1976 when it declined only from 682
percent to 658 percent The percentage figure for 1971 that strange year in
these tables was 794 percent Is not value of goods shipped of interest to
carriers since as we know rates and consequently revenues are usually
correlated to values of commodities On the basis of all of these facts l cannot
conclude that the large increase in container capacity in the order of 64 percent
85 percent or whatever is primarily the result of growth in the non Japanese
trades 1 can only conclude that these non Japanese trades have played some role
in container capacity expansion to a degree no one can determine or as Hearing
Counselsown witness admitted how much of this increase in container capacity
is due to these other trades is very difficult to determine and no one has done it
on this record

Therefore we are left with a 64 percent or much greater container capacity
increase in the Far East trades maybe even 85 percent during 197778 as
compared to an estimated 215 percent growth in tonnages in the Japanese
trade or as earlier noted as compared to total Far East tonnage growth figure
nowhere near 64 percent Furthermore despite high utilization factors enjoyed
by the Japanese and other carriers during parts of 1977 which were at the 8688
percent level at the beginning of 1977 both expert witnesses agreed that these
high factors could not be maintained by the end of 1978 without a 64 percent in
crease in cargo volume during the 19771978 period Ex 6 pp 1314 Tr
641 Perhaps this entire overtonnaging discussion can therefore be summed up
merely by saying that since there is no showing of anything like a 64 percent
increase in cargo volume for either the Japanese or Far East trades the high
utilization factors will decline and since they only have to decline slightly to
85 percent or below before the carriers fail to break even a figure on which both
expert witnesses could agree the weight of all of this analysis definitely points to
the danger of overtonnaging and consequent pressures on carriers by the end of
1978 and probably much earlier

D Overtonnaging Is the Primary Cause of Malpractices Rebating Although
Non Conference Competition Is a Significant Contributing Factor

As I mentioned above Hearing Counsel not only do not agree that the
Japanese trades are or will become overtonnaged but they contend that overton
naging has not been the primary cause of rebating Rather they say that the
presence of non conference competition is the real reason But Hearing Counsel
also state that overtonnaging in a trade provides a climate in which malpractices
and rebates may flourish 1 certainly do not disagree with this latter statement

As proponents remark another reason why n is unrealistic to conclude that the reason for the 64 percent capacity increase was the
growth of O0Japanese trades is fan that Nest other trades would hase to increase at a somewhat phenomenal rare m over 125 per
cent if overall Far East cargo growth were to match the 64 percent growth in container capacity This calculation is based an the tact hat
the Japanese trade occupies roughly 60 percent of the Far East market and is expected to expand by only 21 5 percent during 197778
Ropooenn do not furnish theirmethcd of darning the 125 percent figure Actually I derive 128 percent under the following formula
40k times X 60 times 215 64F X 128

Heanng Counsel alsodispute witness Tuckerspredictions as to the 215 percent growth in cargo volume in the Japanese trade on
the grounds that n was based on dollar growth which may not be related to containerizedtraffic increase However witH uiucker es
plained that he determined a trade growth index by considenng a number of factors such as historic trade panems during the penod
19651976 and study ofcurrent trends m the Japan and U S economies Tr 348 3493541 He did study dollar statistics which he ex
plained to be competc and accurate for the JapanUS trade but stated that his forecast has been based on the maaacrononurs of
trade between the two countries Tr 351352 The forecast was in terms ofphysical trade not mrrease mdollar amounts ITr
354

21 FMC
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But if overtonnaging provides such a climate it must follow that overtonnaging
to some extent promotes malpractices Furthermore the record in this case and
numerous other cases demonstrate that it is virtually axiomatic that overtonnag
ing produces pressures on carriers to engage in malpractices in an effort to seek to
reach a reasonable level of utilization of space in their ships One does not need
to read treatises on economics to realize that if a seller or producer has an excess
ofgoods or services which are not being purchased and a continuing need to meet
costs which run regardless of sales such as rent overhead etc the seller or
producer will seek some way to push his goods or services onto the buyer If there
are many competitors in the market and comparatively few buyers the pressures
to sell are obviously more intense But enough of obvious principles What other
evidence is there that overtonnaging promotes malpractices

In this record there is the testimony of Mr Donald G Aldridge Executive
Vice President of US Lines an official having considerable experience in liner
operations He was asked by Hearing Counsel as to what are the primary reasons
that lines rebate in the subject trades He mentioned several possible cures for the
problem such as closed conferences independent action stronger dual rate
contracts pooling But he concluded by stating
But in our view none of the cures reach the cause of rebating The cause of rebating is overtonnage
and the proportion relationship between the amount of tonnage available and the amount of cargo
available And American trades are open They are a dumping ground for the rest of the world Ex
16 p 73

This view is confirmed by numerous decisions of the Commission and by the
views recently expressed by the House Merchant Marine and Fisheries Commit
tee In Mediterranean Pools Investigation 9 EMC 264 270 1966 the
Commission stated

Since World War II rebates and special concessions have in the opinion of witnesses been
perpetuated by the seriously overtonnaged state ofthe WINAC trade With every line seriously short
of sufficient cargo to fill the available space the pressures toward rebates and other concessions were
formidable

In Agreement No 10000 14 SRR 267 287 1973 involving a pooling
agreement in the North Atlantic trades which was ultimately withdrawn the
presiding judge had remarked
As noted earlier one of the reasons given by the pool members as justification for their agreemnt is
that it will eliminate malpractices which cause rate instability The true cause of this turmoil was
overtonnagingeach carrier doing its utmost to fill its ships

Recently the House Merchant Marine and Fisheries Committee reported out
the socalled antirebating bill HR 9518 and stated
With excessive overtonnaging in our trades many carriers have been offering secret kickbacks
commonly called rebates to attract more cargo for their ships HR Report No 922 95th Cong 2nd
Sess 1978 p 3

Elsewhere in this Report the Committee commented on FMC testimony
regarding the problems stemming from present shipping regulatory laws which
permit free entry in our liner trades The Committee concluded
The result is that our liner trades tend to be overtonnaged even in good times and absent an effective
mechanism to stabilize the linercargotonnage ratio a climate conducive to rebating often prevails in
the ocean trades of the United States ibid p 10
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An obvious measure of overtonnaging is utilization or load factors expe
rienced by carriers Utilization of 90 or 100 percent indicates that there is
sufficient cargo volume in a trade to match capacity whereas when utilization
plummets to the 50 percent range as it did in the terrible year 1975 in the Far East
trades there is an obvious serious overtonnaging problem Low utilization
figures by themselves might indicate overtonnaging but not the extent of the
pressures on carriers to engage in malpractices unless we know what level of
utilization a carrier has to maintain before the carrier experiences financial
difficulties This record enlightens us on this point

Both economic witnesses Tucker and Ellsworth generally agreed that fully
containerized carriers on the dominant leg ofa trade in this case eastbound from
Japan to the US West Coast must maintain utilization in the neighborhood of
85 percent as a breakeven point Hearing Counselswitness Ellsworth conceded
this point and stated that it is usually cited in literature on the subject Tr 564
565 Witness Tucker found 85 percent to be marginal and any level below that to
represent a financial danger sign to carriers Ex 6 p 4 Below 80 percent
according to Mr Tucker clearly reflects existing chronic overtonnaging
Ex 6 p 4 There is thus a constant pressure on containerized carriers to
maintain rather high load factors Furthermore as both witnesses recognized
the vast majority of ocean carriers costs 85 percent are fixed or constant ie
they continue to run regardless of whether the ships operate This fact intensifies
pressure on carriers to operate their ships as full as possible and seek new sources
of business This fact might also explain why carriers in the Far East trades other
than the Japanese who are restricted to Japanese ports have gone into other Far
East markets especially on the westbound leg of the Far East trades where the
record shows chronically low utilization factors one carrier 3339 percent from
the Pacific Northwest and 5060 percent from California from period July 1
1976June 30 1977 6075 percent for three other carriers westbound as
examples

On the eastbound dominant leg utilization figures are much more favorable
at least into part of 1977 as I have discussed earlier exceeding the 85 percent
level for non Japanese carriers albeit the evidence was confined to the first four
months of the year before the bulk of the container capacity increase took effect
The Japanese carriers utilization had declined to 809 percent in August 1977
for the combined eastbound trade As found previously there is no way in which
1 can find that cargo growth in the Far East trades would match the 64 percent or
higher container capacity growth for the period 197778 The prospect of
carriers maintaining utilization factors at 85 percent or above for the year 1978
in the eastbound leg is therefore subject to legitimate doubt

Finally Hearing Counsel contend that it is non conference competition that is
the main reason for malpractices I cannot agree As seen above it is almost
universally conceded that overtonnaging is the prime culprit that fosters mal

Witness Tucker had estimated that eastbound load factors for all transPacific carriers would decline to approximately 719
percent by the end of 1978 assuming a 47 percent ncrease to container capacity during 197778 and growth in cargo of only 21 5 per
cent Ex 6 p 13 On bnef proponents state that the load lectors would decline to 65 percent assummg percent increase meast
boond Fax East capacity and assuming that the load factor was 87 percent at the beginning of 1977 Load tactors may well decline but
them precise conclusions are not ufficiently reliablesince they are based upon a 215percent growth in the Japanese trade only rather
than the total Far East wade area
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practices together with the peculiar economics of containerized carriers which
have to maintain load factors of 85 percent Certainly non conference competi
tion adds more tonnage and helps depress utilization factors But as the record
shows malpractices were at their worst in 1975 the recession year when non
conference competition was at its lowest point Malpractices declined in 1976
and in 1977 yet in 1977 there were five major non conference carriers all fully
containerized Seatrain Evergreen PFEL FESCO and Seaway Express which
were not present in 1975 were conference members or were much smaller
operators in 1975 Some carrier witnesses testifying in depositions
acknowledged that nonconference carriers contribute to the problem of
malpractices and cause problems See HC Answering Brief pp 69
However the weight of the evidence tends to support proponents contention that
overtonnaging not non conference competition was the primary reason for
malpractices Even Hearing Counselswitness has authored a statement which
seems to corroborate proponents contentions Confidential Ex R11
Moreover even Hearing Counsel concede that an overtonnaged trade provides
a climate in which malpractices and rebates may flourish HC Answering
Brief p 40

I conclude therefore from a preponderance of the evidence and from the
conclusions of the authorities cited that overtonnaging coupled with the peculiar
economic pressures on containerized carriers to maintain high load factors are the
primary reasons for malpractices and that non conference competition is only a
contributing factor albeit a significant one

III THIS POOLING AGREEMENT HAS NOT SHOWN

ITSELF TO HAVE BEEN GREATLY EFFECTIVE IN
REDUCING MALPRACTICES OTHER FACTORS

HAVE BEEN FAR MORE EFFECTIVE

Given the strong probability of an aggravation of the overtonnaging problem
some time prior to the end of 1978 and the fact that overtonnaging is the primary
cause of malpractices does it follow that pooling agreements and more specifi
cally Agreement No 10116 will be an effective deterrent to malpractice
Hearing Counsel cite at least seven factors that they believe were the true reasons
why rebating declined after 1975 none of which factors related to the subject
pooling agreement Hearing Counsel also state that even if the subject pooling
agreement assisted the Japanese carriers to reduce malpractices this would not
help the whole trade unless there were a tradewide pool of all carriers or unless
the primary reason for malpractices happened to be Japanese malpracticing
Hearing Counsel contend that carrier witnesses furthermore failed to corrobo
rate proponents claim that their agreement was effective in reducing
malpractices

Proponents contend on the contrary that there is evidence in this record
showing that their agreement has been effective in reducing malpractices They

Further refutation of Heanng Counselsargument is shown by the facts that malpractices have been a most senous problem In the
westbound trades than eastbound yet two of the largest nonconference carriers eastbound arc or were conference members westbound
Scatrmn and PFEL In the westbound trades the evidence shows lower utilization factors ie more serious overtonnaging This
would further indicate that overtonnaging notnonconference competition is the primary reason for malpractices
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EXTENSION OF POOLING AGREEMENT 799 donot con end that their agreement was the sole reason for the decline inrebating acknowledging other factors but emphasize that the very reason for apooling agreement istomake rebating uneconomical and therefore todiscour age itThey also acknowledge that rebating occured after the Commission approved Agreement No 10116 inMazch 1975 but explain that itnevertheless declined and that rebating could not beturned off overnight especially when the first year sresult of the pool were not known sothat amember line of the pool did not know whether itwould beliable asanovercarrier or entitled toadded revenue asanundercarrier Reading the evidence asawhole Ibelieve that afair conclusion isthat the Jap anese and Faz East trades which admittedly became cleaner after 1975 did sofor anumber of reasons and that the subject pooling agreement while intheory discouraging rebating had at best only minimal effects There were asHearing Counsel contend many factors which occured after 1975 which point tothe conclusion that these factors rather than the pooling agreement were the real causes for reduction or elimination of malpractices Furthermore although pooling agreements intheory aze supposed todiscourage malpractices the facts surrounding aparticular pooling agreement are more important when determin ing whether the pooling agreement will really work theory or notheory First there were events which occurred after 1975 which any reasonable observer must conclude tohave had suong effects inreducing malpractices Hearing Counsel list seven factors HCAnswering Brief p31Among these iactors are the following increase incargo volume increase inaction bythe USGovernment against carriers found toberebating adirect admonition or arder of the Japanese Government tostop rebating issued onNovember 161976 improved self policing bythe neutral body system serving the confer nces commitment bythe owners of the carriers toclean upthe trades the 3evelopment of mini landbridge services and the lowering of certain rates byehe Pacific Westbound Conference PWC As Hearing Counsel point out these actors donot appear torelate tothe pooling agreement Furthermore ask Hearing Counsel ifthe agreement was really soeffective asproponents aintain why was itnecessary for the Japanese Government todirect Japanese arriers toclean things upaslate asNovember 161976 ieover ayear and nehalf after the pooling agreement had been approved bythe Commission Ihave studied the arguments of proponents who attempt toexplain these facts ndtopersuade me that the pooling agreement was effective inreducing alpractices However here the preponderance of the evidence points tothe onclusion that proponents pooling agreement did not infact have agreat deal toowith the improvement inthe rebating situation inthe trades Consider these acts more closely and remember that although intheory pooling agreements are upposed todiscourage malpractices much depends upon the facts of aparticu azpool or trade Itisstipulated that the yeaz 1975 was the worst inthe Faz East trades interms frebadng and that rebating declined in1976 and stiil further in1977 Yet 1975 Has the worst year interms of cargo volume since asnoted that year was iiazked byaworldwide recession Recovery began in1976 and continued hereafter But at the same time rebating aiso declined Itmust bemore than mere



FBDBRAL MARITIME COMNIIS310N icoincidence that with the increase of cargo volume there came adecrease inrebadng As more cargo became available the need torebate toamact cargo obviously subsided Even proponents took pains toshow that small volume of cargo inrelation tolarge container capacity causes malpractices asIhave discussed above Furthermore addidonal testimony of record confums that animportant reason for reduced malpracdces isthe availability of cargo Ex 16p37Ex 23pp3536Ex 1pp6162Another important factor which helped clean upthese trades isthe activity of the Commission and other USGovemment agencies ineliminating rebadng and the improvement inwnferences self policing Even proponenta donot deny the effects of these actividea stating that theinvestigadons byvarious United States government agencies egFMC Securiues Exchange Commission Department of Justice nodoubt had agreater impact onUSflag carriers than onother There isalso testimony that conference self policing impacts moro strongly onUSand Japanese carriers than onthird flag carriers whose records may bephysicially less available Proponents Reply Brief pp5839Proponents were trying toassert that this inereased activity bygovern ment and conferencs aganciea was not uniformly ffective However testimony aof various carrier witnea esondeposition acknowledged the importance of this Ifactor One wimesa attested tothe fact that reducNon of malpractices began in1976 coincidental with the application of pretty heavy fines against conference members who had beon found inviolation Ex 8p32Other witnesaes ivouched for the incroased effectivenes of Freight Conference Services Inc FCS the conferences self policing body Since the Commission sSupplemen tal Order directed speeific inquiry iato the acGvities and effectiveness oFE3 Hearing Caunsel devEloped facta onthia subjectin gr ater detail than they ctight otherwise have donE Thevidenae regarding FCS ahnws that ithas been effective and iscausirtg areductiort melpractice inEhe ar East tradea Ex 7pp463839This evldeac clescrihes how more efective PCS has become with incressed txpedence artd how highly regarded itisalthcsugh itshow Ehat FES has perhaps been lesa affecttve ngainst actual rebating than againsrnon robating malpracticeaf0 and that USand Jspanese carriers are more vulnerable toFCS tha conferonae thlyd flsg liaes because othe sacessilsility of corpvFate ioffices irt datwQ countries lteverthelees PC3 has acceas tonlevant dacumcnts conducts thorough inveaugations and eraploys anef cienC conssientious staff of investigaWrs Both conferenoes Qast6ound and westbound have invested heavily inFCS inthe hope of atabi iiing the Faz East trades Other testimony bycerrier witr sees poinE tosti Iother fast6rs ashartgbeneficial effects ontharatiating problem namely the commitment byowners of carriars of all flaga tocleamup thatredes pro pted hylncrease governmental iand FES setivity iacnsase incaovolume attracted bynew mini landbridge services and certain rate reductions byPWC inthe westbound trades The eaMr molp aeticm dacdbedu apmtlaW mdpnedea wiuiat oPtuch tfili suawtplion oPMya aMnAllny meaMWner hal pt aWloe ehvYM hal eu6luY 1ewlyhl Vrod dei bilb dladtuirwelviny MYnUon ehv4w adnnurtye clqrca 7Mwm Igceo PPmUymmonPmnlmt mbu nJBx l3P3344HCAmt ainYBrlsf V13Tha opirtlon JWPCS myAt Mlae eNaciiva atalntl ra6uln4 tlun yain iuperW mufmalpnc lca wae expreued byMr Oaa Ymdeprgpmww mdn eurim wimeu plrxWtot Mipul 09KLlna FAd ataNrlYhCen9 prwnaQk mUmmond wilnae SBa iiPill
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All of the above testimony was given by officials of carriers operating in the
subject trades Proponents do not seen to deny that these factors helped to reduce
malpractices but insist that such facts do not mean that the pooling agreement
was not also effective in achieving the same objective However one significant
fact does undermine proponents argument regarding the effectiveness of their
agreement That is if the pooling agreement was so effective why did the
Japanese Ministry of Transport MOT issue instructions on November 16
1976 to the Japanese lines to discontinue malpractices Tr 2223 25 Ex 1
pp 4547 And if the agreement had been so effective why is there testimony
that after these instructions were issued by the Japanese Government the
Japanese lines began to reduce intentional malpractices Tr 2526 91 101
Ex 12 Ex 1 p 47 Also why were strict instructions to employees and agents
of the six Japanese carriers to comply with applicable laws conference agree
ments and tariffs not given until after the Government directive to stop rebating
Tr 139140 Ex 1 p 159

Proponents counter these facts by stating that the carrier witnesses who were
deposed did not definitely relate the decline in rebating to the instructions of the
Japanese MOT Proponents are generally correct since the deponents acknowl
edged the issuance of the MOT directive but did not deny that other factors were
at work and did not assert that the decline in malpractices was traceable to the
MOT directive except for one deponent who admitted he had no definite proof
Indeed another carriersdeponent believed that the pooling agreement should be
having an effect upon Japanese malpractices Ex 16 p 89

Mr Yamada chief witness for the Japanese carriers a forthright gentleman
acknowledged the existence of the MOT warning but testified that the pooling
agreement was a much more important factor Ex 1 p 46 He also testified
that malpractices had stopped largely because of the pooling agreement Ex 1
p 46 Tr 25 He also acknowledged that malpractices did not stop immediately
after the Commission first approved the pool on March 7 1975 but stated that
some reductions in malpractices began to occur three to six months following
approval of the agreement Not until the latter part of 1976 did Mr Yamada
believe that malpractices had been substantially reduced August September
through December Tr 101 Since 1977 Mr Yamada believes that Japanese
malpractices have been virtually nonexistent Ex 1 pp 67 68 However he
candidly asserted that nothing can be stated absolutely Ex 2 p 20

Proponents explanation as to why it took so long for the pool to cause
reduction in Japanese malpractices would have seemed plausible but for a certain
inconsistency Thus he stated that the pool did not have effect for some time
after approval to any substantial degree because the parties to the agreement did
not have their firstyear report and make their cash settlement until some time
after September 16 1976 Tr 92 He testified that monthly reports were issued
but that they did not allow a party to know what its potential was ie no line
could tell for sure whether it would be an overcarrier or an undercarrier at the end

of the accounting period Under the theory of pools an overcarrier surrenders
all of the revenue derived from carriage above its share Tess certain costs
Therefore in theory no carrier wants to become an overcarrier and thereby
retain no revenue above costs But then proponents argue inconsistently that
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OZ FED RAL MARI7 iME COMMISSION there was some reduction inmalpractices three tosix months following the pooPs implementation in1975 asthe monthly reports were inTr 100 acondition the Stare Line deponent also confirmed Ex 8p62Sowhat isitDid the pool help reduce incentives torebate and acmally reduce rebadng during the three tosix months following approval because the monthly reports were inor was there noreal incentive todiscontinue rebating until the final report was circulated and the cash settlement took place onSeptem6er 161976 when Mr Yamada testified that the cazriers now know how big the out of pocket means Tr 93Itisthis kind of inconsistency that undermines proponents contention that the agreement really began rohave much of aneffect onreducing rebares shonly after isapproval Fur hecmore even Mr Yamada candidly acknowledged that during the latter pazt of 1976 when rebating had been substantially decreased there was also anincrease incazgo and this was part of the reason for the impmvement inthe rebating situation Tr 102 Hearing Counsel rely heavily onconfidential exhibit Ex 24relating orebates toone important shipper insupport of their contendon that rebating actually increased during the year and one half afrer the pooPs approval Proponents rebut this con ention byshowing that the exhibit relates toone shipper and refers toshipments occurring considerably earlier iname than September 1976 and that one cannot tell from the exhibit whether rebates were paid oncargo moving tothe West Coast under the pooling agreement either inpart or inwhole Proponents also explain that old habits die hard and could not bereadily cut off Nevertheless rebating did apparen8y occur with regard tothe one shipper involved during much of 1976 terminafing bySeptember 1976 Furthemiore some shipments did occur in1976 and aslate asJuly 1976 intwo instances Old attitudes or not itisdisconcerting tofind that shipments onwhich rebates were paid occu red at all more than one year after the agreement had been approved bythe Commission Itisnot necessary nor indeed would itbesound toconclude that rebatlng had been increasing uptoSeptember 1976 onthe basis of experience with only one shipper prominent though that shipper might beHowever itisnot nacessary torely onexhibit 24since even Mr Yamada acknowledged that rebating had continued into the year 1976 Ifone considers all of the other factors which somany wimesses cited ashaving beneficial effects other than the pooling agree meat and the need of the Japanese MOT toissue itswarning aslate asNovember 1976 one cannot really conclude with any degree of confidence that the pooling agreement played much of arole inreducing malpractices Rather asIdiscuss below the main reason for the pooling agreement ismore probably the fact that itworks closely with the Japanese space chartering agreements helping tomake them more effecflve There isalso the possibiliry that since the space chartering agreemen sdepend upon the continued presence of all six lapanese cazriers tomaintain frequency of service apooling agreement which can help anundetcaz rier byinfusing itwith pool revenues helps ensure the continued effectiveness of the space chaztering agreements As Ialso discuss below furthermore insread of swggling toprove that the pooling agreement was the main factor or amajor factor incleaning upthese trades inthe face of somany facts showing somany other reasons for the decline inrebating pcoponents should have concentrated on21FMC



EXTENSION OF POOLING AGREEMENT HO3 showing how the pooling agreement works intimately with hethree space char ering agreements which the Commission has emphatically found tobebeneficial tothe trades and inthe public interest Itisthis last factor that finally persuades me that the pooling agreement which does not really harm any other carrier should beapproved 21IVWHY POOLING AGREEMENTS MAY NOT WORK WELL INPRACTICE TOREDUCE REBATING ALTHOUGH INTH80RY THEY ARE SUPPOSED TOProponents assert the standard theoretical framework which all proponents of pooling agreements believe toshow irrefutably that such agreements discourage rebating The theory isthat with aguazanteed proportion of revenue why should any carrier wish toincur the extra cost of rebating Furthermore since all revenue received byany member of apool must beshared with the others iesince each member retains only asmall share of the revenue why should hepay arebate and ifthe carrier turns out tobeanovercarrier hesurrenders all the revenue tothe other members thus incurring costs of rebating without any compensating revenue Ex 2pp2323Proponents illustrate this theory byahypothetical situation Thus ifinasix carrier pool such asAgreement No 10116 acarrier keeps only one sixth of each 100 revenue oncargo subject tothe agreement ie1667why would the carrier pay out say a10percent rebate The answer should beobvious Under this set of facts the carrier retains 1667and pays out only 10Infact the carrier could even rebate uptoazound ISpercent iepay out 15and still come out ahead Remember also that the pooling agreement allows each carrier tokeep other revenue for certain direct costs called allowances Thus at best all the pooling agreement would dowould betokeep the size of the rebates down inthis instance tosomething under 16percent or soItwould not necessarily stop the rebate Itiscritical tobear inmind that inthe economics of ratemaking for containerized carriers 85percent of their costs are fixed and indirect such asoverhead depreciation etc This means that ifthe carrier can get some revenue over and above direct costs such asstevedoring itmay still beeconomical toget that revenue soastomake some contribution toward indirect costs Solong asthe revenue dces not fall below direct costs the carrier does not really lose any money for each ton of cargo itcarries Therefore apool member may feel itworthwhile toretain only 1667per 100 plus the pool allowances for costs which the agreement lets himkeep and still pay out IS1believe Uut Nc above discussion illustrales amply that the rccord shows many rcasons for the decline inrcbating oNrhan the pooling agrament Heving Caunxi add uveral oUwr vguments inIhis rcgard They ontend that Ne Karean trade cl ared upwi hout any pooling agramen and Neteight carier deporonu did ndatoribute daliM inrcbeting toNpooling agreemen inquesGon 7Mre issuggeslive asumony that malprectices heve dulined inother Par Fast vedes such asKorea slthough perhaps naasfast asNry have declined intAe lapaneu aadea 8x13pp99100 102 However ttnain malpreclitts continue inthe Korea trade aswell asinHong Kong and Taiwan kwwn askamoney which ismoney peid tolowerclerks inIhe shippers mganization Ex Ip3Purv tAemiore ihere isteslimony that ihe Kaea trade westbound isessentially military aswell esbeing absolutely clean Ex 16p72As atAe eight cartitt deponent witnesus ilisnaquiu accurak tosemthat naa of hem saw any rcal rcle ionship beween the pooling agramenl and ihe decline in1ebeting AltAough hey meiniy rccogniud anumber of factors at wak inrcducing rcbaGng some of IAem did acknowlrAge ihat apooling agramem should or possibly did hevt some beneficial effect inhelping Wreduce rcbaGng See egEx ep72Ex ISp57Bx I3pp117 118 Ex 9p87Ex 16p89This asGmony ismainly opinion based aMnot eapressiy rclamd rohcrd facts bminsome instances ilwes ihe opinion of Ihwilnesses that the pooling agrammt hed beneficial etfects byitxl See Ex I3p57Ez 13pp117 IIB



HO4 FEDERAL MARITIME COMM1SS10N inarebate All of the above discussion isnot mera daydreaming This Commis sion and authorities onthe economics of transporta6on have long recognized the fact that for some shipments any revenue over direct variable costs isworth having and itisfurther recognized that carriers may set rates lawfully anywhere between direct variable costs and fully distributed costs plus profit See egInvestigation of Increased Rates onSugarlPuerto Rico Trade 7FMC404 411 412 1962 Matson Navigation Company Reduced Rates onFlour 10FMC145 148 149 153 1966 Gulf Westbound ntercoastal Sova Bean Oil Meal Rates 1USSBB54560 1436 nvesrigarion of Ocean Rate Structures 12FMC34371968 cited above For afuller discussion of the principle that itmay pay acarrier tocarry acommodity at arate which barely exceeds direct costs of handlieg since such arate will contribute to6xed costs see Locklin Economics of Transportatton 6th Ed1966 Chapters 8and 9But argue proponents ifthe pool member becomes anovercarrier ieifheexceeds his one sixth share at the end of the accourtting period does heaot surrender all revenue tothe other members and ifsowhat revenue can hekeep tomeet direct costs which must bemet or else the carrier suffers anet loss every time itcarriers aton of such cazgo First remember that even ifall of the revenue must besurrendered tothe other five carriers because the first carrier exceeded itsone sixth shaze of pooled revenue the first carrier under Article 4of the agreement isallowed tokeep acertain portion of the revenue which will cover at least the cost of terminal and handling plus surcharges and even such other special allowances asmay bedecided Ex 2ppltr 12Proponents Opening Brief p4By not keeping any other revenue tocompensate for arebate of 10or 15per 100 of revenue of course this overcarrier will have suffered the cost of the rebate without compensation unless fhere are special allowances asmay bedecided There ishowever noevidence that the special allowance provision has been ased inany improper way However the overcarrier dces n9t know how muck of anovercarrier heisuntil the inat accounting and cash seEtl ment Meanwhile during the praceding year ifthere has been enaugh ravem eand ttie camer has been keeping clo etQhis predeter mined ono sixth share hemay have netted auf cnough revanue tocover rebates plus keeping the other allowanees sothat the final accounting might not offset the earlier net roturns over direct costs Of course ifthe carriZr isanundercar rier and tro1 suhject tothe Erenalty clause oftFu agroement for failure tomaiqtain 83pefcenCof itspoal share this carrier wi8 eot lose all of itsrevenue tothe other members onwhich revenue rebates had 6eert paid All af the above does rtot mean tosay that there isabsolutely noincentive torestrict or eliminate rebating under apooling agreement tmeroly means that the disincentivafactor may sometimes beexaggerat dand thqt the facts of the trade number of pool merobers and oth rconsiderations may well interfere with ttie theory that pooling agroements causo eliminetiQn of rebadng Then hubNn noprabinl of Mprapoima whnaia aconOrm my mdyai Praponmu xpen whneu meralyolvo ypMMtlaal el unbn Inwhkp Mcld IMFII waWd ndMsmolbM ropeY ou111vo oiaUw Mnwnw fa1MHk uf poyln aIOpr amroUtte IXcaune IfIMn wraIOpool mmb nuMUCh cartlam inWunty qNqmh MJM nvnwartecouldWm rywIlumy aMN ovrS10 perS100otnvmw would Mdl munqd 8lnc Uwn hoe lomy knowled enever bean apollcinaa moniwrim Mpaalle oytaam nubyIhe Cmmmixiort wreifluuUcanflrm hol iFhunabpn monomlyd terobpla Invlew of cuaelllamemc ond mntribullmu wluolly moM noone huolawn Nat curiarx hava cdNinued toroMte umpoollna yrwmrM 91GMf



EXTENSION OF POOLING AGREEMENT HOS Lest the reader believe that the above analysis ismerely theoretical and the reader asks for some concrete evidence that itmay indeed pay for acarrier member of the pooling agreement tocontinue rebating under certain circum stances despite the supposed disincentives torebate built into the pooling agreement Mr Yamada aforthright and candid witness for the six Japanese carriers acknowledged that under some circumstances sizeable rebates could continue tobepaid byacarrier member despite the pool when itappeazed that alarge volume of cargo was obtained and that the carrier was anundercarrier See Tr 102 105 cited inHCsAnswering Brief pp1920VCERTAIN BENEFITS WILL FLOW FROM CONTINUED APPROVAL OF THIS POOLING AGREEMENT Although proponents concentrate heavily ontheir claim that the main benefit of the pooling agreement has been toreduce malpractices aclaim which Ihave seriously questioned and found not tohave been proved there are anumber of other benefits which proponents contend tohave stemmed from the agreement For example they contend that the following benefits have resulted cost savings better utilization of vessel capacity reduction innumber of carrier solicitors increased number of vessel calls at Portland Oregon and Nagoya Japan greater implementation of certain provisions of the Commission approved space chartering agreements relating tocontainer interchange and subchartering reduction of pressures toraise rates expansion of the range of commodities carried and maintenance of slower vessel speeds with consequent fuel savings Proponents Opening Brief pp5560Hearing Counsel refute proponents byazguing that these benefits ifthat iswhat they are are only private tothe pool members alone are not the result of the agreement or that some of them namely the greater use of the interchange and subchartering agreements actually work tothe detriment of non Japanese carriers Ifind that there issome merit toproponents contentions regarding these additional bene fits although they vary inquality and inevidentiary support There are sufficient benefits moreover especially inrelation tothe furtherance of the three Commis sion approved space chaRering agreements topersuade me that the pooling agreement merits continued approval and furthermore that because of the intertelationship between the pooling agreement and the space chartering agree ments approval should becorrelated with approval of those agreements aswell that isthat the Commission should eventually consider all of these agreements asone and detertnine whether the benefits flowing from ail of them outweigh any detriment There can belittle doubt astothe close interrelationship between the pooling agreement and three space charter agreements approved bythe Commission inDocket No 7530Agreement Nos 9783and 973 516SRR 1553 1976 and byseparate order Agreement No 9835 November l1976 bsceuae rcbating hainfacl still peid ofThix record however nhows Ne rcbating did continue afler appravel of heagreemem and Na oWer taclas were effative ineliminating rcbelinp aIhave dixcu sed Finally 1tully rccogniu tha nocerritt can opente pr ubly ifitmne ynetx ousome rcvenue above dirat cwu under my analysis aMve nnalt nf i4i shipmem There must besome canmoNties onwhich Ne nei rcvenue mwms aprofit above all coxu dircct and indirec But this saement epplies wlklher Nerc isapooi or not aMeven where lherc inorcbating xome commadilie cemwt pay eil caas plus mum aprafil



XFEDERAL MARITIME COMMISSION The Commission itself has several times recognized the connecGon between the space chartering and pooling agreements InitsSupplemental Order inthis proceeding the Commission directed the parties toconsider the quantitauve and qua itadve effect of Agreement No 10116 either alone or inconnection with Agreement Nos 9718 9731 and 9835 upon overtonnaging and malpractices SOp9Similazly inDocket No 7530the Commission stated initsModified Order of Investigation October 161975 at pp34Proper consideration of Agraements 9718 and 9731 may not beaccompliahed ifthose two Agreements are viewed inavacuum Ifthare isevidence which shows the interrelationship betwcen Agreementa 9718 and 973 and other agreements inthose trades or which shows the effect of any such intecrelatlonship that avidence isrolevant wthe iseuea pnaented inthis invesrigation Tltis issobecause the anticompetitive effect ifany of Agreements 9718 and 9731 might well besubstendally diffaront ifthoae two Agraments wero the only agramenu inthe USWest Coasd apan vadea towhich the Respondent Carciers were party then ifthe Respondent Cartiers are party toother agreementa inthose tredes which interlock with the Agraments under investigation Evidence shows that the space chartering and pooling agreements are indeed interlocked All of the six Japanese carriers who are members of the pooling agreement are members of one or more of the space charteriag agreements All of the cargo subject tothe pooling agreements also moves under the three space chartering agreements All of the space chartering and pooling agreements have the impetus direction and backing of the Japanese Minisdy of Transport and represent the Japanese GovernmenYs long range plans for itsmerchant marine which assume that the space chartering and paoling agreements together will help restrain excessive competition and eliminate malpractices f9Indeed asthe Direcwr General of the Japanese MOT advised onNovember 71977 My Minietry edll believes thet the pooling ertangement incombination with the space chartering aarrongement isineWmental inavoiding excessive competition and inelimineting malpractice allhough itisnot the total solution Wthe problem Ex 2App 3Emphasis added JAs ifthe foregoing facts were not enough toillustrate concluaively that the space chartering and present pooling agreements are inextricably interrelated Article 5of the present psoling agreement No 10116 indicates that the very shares which each party will enjoy are based upon the vessel contributions made under the three space charter agreements Whatever benefits have benshown tohave resulted from approval of the three space chartering agreements and the Commiasion has emphatically found inDocket No 7530and byseparate otder that impoRant benefits doflow from ithose agresments any auxiliary agreement such asthe present pooling agree Adeuiled demrfpdon of Ihe Ihrae pKV ehutarina aytaem nuiconW ned inDacWt No 7330Aprameni rNns 9783und 97J1J 16SRR 1087 Iniud DeCidon whlch ocatluw fcuwaa namodilLd byUwCommiecion cfinal deeiaioN The CanMuim huinoluGd tMweard InNo 7l 30Intliiproceediny umemionad evliar Brlelly IMracad intlut ewudl cwedinIMIeiUd Dlal ioa 1aa httlie 7mwMOfeuperviwd effmu of heeix Japuie enMm 1ocanven tomuWemUip inhstrd6qw mlopm end UwPeci eCout of Nanh Amarice Mene ware mads toconevuct cmhlnenhiq dlocua IMm enan hedxcanim udertange for rociprocd e4uiny of cuyo aqa onihe raawl hWnQ of conlairors uMtermin b7Mfint two pcehvln saroemenu wero dstad Moy 9end Juna 61968 uWrolatad toIhe Cdlfmnie aade Athird aeemmt eHactlve elnce 1971 roleqdto tMPoeiOc Nalhwa ttrWe 71ro Flnl lwo aaramenh hrva been ineffact ever iros 1968 In1973 the lywnew MOT dirocnd Ne fMmuledoe of the prewnt parlin ayraemem 8z2P3App 3Tkrofara Ns pool pNa here nvmw InNe NoMwa uid Weitic Southwe ttrada uone elxN fmach certia exupt inthe Pecifk SoutAwae pade lMeMa of NYK eao Show usrppmtloned uope fiMand two fiflanNe rospeclively NYK end Sdowa ere Ne only pniee aAarwmmt No 9771 lathe Rcifle Southwat wheteos Gunther four Jepenae cerlen ere mem6en of the other wo spwchuterina oyroemem 9718 uM9837 notn



EXTENSION OF POOLING AGREEMENT HO7 ment will assisi the basic space chanering agreements and thus help the Japanese carriers toprovide more frequent service toimprove utilization and tokeep down the overtonnaging problem asthe Commission found and the record shows inDocket No 7530Thus any auxiliary agreement bound tothe basic space chartering agreements asthe pooling agreement isdeserves continued approv al The Commission can hardly find somuch merit inthe space chartering agreements and little or nohazm resulting from them asitdid inNo 7530and then find the auxiliary pooling agreement which isdesigned tosome extent toimprove the workings of the space chartering agreements tobedetrimental tocommerce and contrary tothe public interest Of course ifthe space chartering agreements when next submitted for continued approval aze nolonger found tobeproviding benefits the intimately related pooling agreements may have tobeconsidered inanew light Inapproving two of the space chartering agreements Nos 9718 and 9731 the Commission specifically found that the agreements permitted proponents tooffer aservice which they deemed competitively necessary but without increas ing the number of ships inthe trade The Commission also found that the space chartering agreements helped tokeep ahigh number of carriers inthe trade These facts were deemed tobebene6ts bythe Commission Inthis regazd the Commission stated These agrcements permit Respondents tooffer the level of service which they consider competitively necessary adetertnination not unreasonable onthis record with substantially less capacity than would berequired for each Respondent toindividually offer that level of service The agreements therefore tend toameiiorate the overtonnaging problem inthe transpacific hades and tend tokeep ahigh number of common carriers inthose trades Both of those results are beneficial tothe public and outweigh the anticompetitive effects of these agreements demonsvated onthis record sufficiently tojustify the continued implementation of these agreements until August 221977 the date upon which Agreement Nos 9718 and 9731 will tertninate inaccordance with the amendments now before the Commission for approval Docket No 7530cited above 16SRR at I567 sThe Commission had similar remarks tomake when approving the third space chartering agreement No 9835 inthe Pacific Northwest asfollows Quite obviously the agreement affords vansportation benefits including among others the regularity of service and the efficient utilization of high cost equipment which far outweigh any relevant antiuvst considerations which could bemarshalled against itsapproval under section 15Agreement No 9835 14FMC203 207 1971 Cf Ciry ojPortland Oregon vFederal Maritime Commission 433 F2d502 502 DCCir 1970 which had commented onthe beneficial services provided under Agreement No 9835 The record inDocket No 7530supports the Commission sfindings regard ing improved efficiencies better service and reduction of pressures tooverton nage which resulted from the space chartering agreements See discussion inthe Initial Decision 16SRR at pp1113 1115 The above benefits itshould benoted were precisely those that the framers of section ISof the Act had inmind As the legislative history tothat Act shows inthe socalled Alexander Report 28frequent regular service elimination of wasteful competition and even the protecton of weaker lines sothat they might As noted wrlieq 1hseagreem nts and Agrament 9835 have continued ineffect tohepresent time They are due toexpirc inAugust 1979 and August 1980 unless ihe Commission granis xtensions Houu Comminee onMerchanl Marine and Fisheries Repon onSeamship Agreemems HDoc No 803 63rd Cong 2dSss1914
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condnue serving a trade were considered 6enefits which the Commission should

consider when detertnining whether to approve agreements Alexander Report
pp 295303 Of more recent interest are similar recommendations of the

Antitrust Subcommittee of the House Committee on the Judiciary Report No

1419 87th Cong 2d Sess March 12 1962 the socalled Csller Report
After a thorough study of the ocean shipping industry the Celler Raport found

advantages plus some disadvantages to pooling agreements Among the advan

tages were greater efficiencies and better senice The Report stated

7here ere undoubtedly economiaeeaeona which compei stearnehip lines W enter into one or more of

the types ofpooliqg agreements outlined above Eliminadon ofoverlapping and duplicating transport
faciliues the benefit derived from offering m0 quent sailings and diatribudon of the riske of the

trade are but e few of the advantages accndng io paRicipants in pooling arrangements Celler Report
p 71

i 7he Celler Report also cited an earlier decision of this Commissions prede
cessor agency which commented on advantages flowing from pooling agree
ments such as increased frequency of service at principal ports adequate
coverage at lesser poRs increased earnings by the carriers from maximum
utilizadon of vessel space better balanced cargces LykesHarrison Poo

ing Agreement 4FMB 515 S20 1954
Of course the Celler Report was not talking about the present pooling

agreement and had also been discussing different types of pooling agreements
such as those which are reactions against restrictive foreign cargo preference
decrees and are designed to comhat discriminauon Also the Report mendoned

disadvantages that could also result sueh as attempts to monopolize discour

i agement of vigorous solicitation of cargo or of furnishing additional services to

shippers Celler Repor pp 171192 pp 157 et seq However neither the

record in Docket No 7330 as the Commission found nor the record in this case

shows the present pooling agreement as designed to seek a mQnopoly oc to

restrict cargo to any nations oarriers or to result in curtailment of the frequent
I services offered under fhe apace chartering agreemeots although the agreement

is supposed to restrin competidon among its members There is no persuasive
evidence that the present pcwling agreement nor Ihe sgace chactedng agreements
were designed to hatm any outside party as the Commission found in Doclcet
No 7530 and in the Supplemental Order in this proceeding Although Hearing
Counsel oppose approval of the present pooling agreement which as I have

found is auxiliary to the space chartering agreements Hearing Counsel whole

heartedly endorsed omplete approval of the two space chartering agreemenES in
Docket No 793U Hearing ounsel contended that eontinued approval of those
agroements would resulE in substantial benefita to the trade and rroted that onlya

small union with an extremely narrow concern saw fit to protest the continaed

approvxl HC Brief in No 7530 p 17 Hearing Counsel also nofed
that American carriers svoh as APL Seand and United States Lines could nat

detect a negafive impact from the agreoments and Ehat thc agreements produced
benefits such as providing modern effictent coordinated containership service
without burdening an oveRonnaged trade See discussion in Docket No 7530
Initial Decision 16 SRR at p 1107 Of Course at that time Hearing Coudsel
werc working with a recoFd which they believed to show dangers from overton



EXTENSION OF POOLING AGREEMENT HO9 naging which they nolonger perceive However the space chartering agree menu were the major agreements which enabled the Japanese carriers toimprove service introduce new containerized ships and gradually gather agreater share of cazgo inthe subject uade at least inthe first fewyeazs after approval Yet Hearing Counsel found benefits of the agreements clear urging total approval The present pooling agreement anauxiliary spinoff from those agreements isnot presently protested byany other carrier byashipper or byanyone other than Hearing Counsel Yet inthe last analysis all that ishappening isthat six Japanese lines wish toshare revenue among themselves when there aze over 20other carriers inthe trades and more probably coming inand when there isnoshowing that the pooling agreements are causing atrend toward monopoly or rise inthe Japanese carriers share of the total relevant market which the Commission inDocket No 7530defined toinclude both conference and non conference carriers 16SRR at p1559 But now Ireturn tothe benefits which Hearing Counsel dispute As noted Hearing Counsel contend that the benefits offered byproponents iftheir pooling agreements continues tobeapproved are only private are not caused bythe agreement or are even harmful toother camers Proponents contend with some merit that Hearing Counsel are wrong Most of the benefits listed byproponents relate tocost savings and greater efficiencies of one type or another Thus witness Yamada proponents chief spokesman testified that the pooling agreement had acted asadisincentive against resuming faster vessel speeds thereby maximizing fuel savings Ex 2p23He also testified that the number of solicitors employed byeach of the pool members had not increased since 1972 although votume of cargo has increased bymore than fifty percent since 1975 Thus costs per cargo would decline Hearing Counsel sexpert witness Ellsworth did not dispute proponents contention that efficiencies and cost savings occured Indeed heconceded that Thecost savings that might arise from this revenue pool are not tobeignored Ex 19p32Witness Yamada further testified that the pooling agreement had had the effect of increasing the number of vessel calls at Portland Oregon and Nagoya Japan bythe carrier members of the pooling agreement Proponents state that since all parties share inrevenue generated at all poRS camers having little cazgo at Portland nolonger oppose calls at Portland byany pooling member Another claimed benefit isthe holding down of vessel speed which saves fuel This isclaimed tobearesult of the pooling agreement which issupposed toencourage cost hold downs Another claimed benefit isthe expan sion of each camer sefforts tosolicit lower rated commodities The theory isthat while the space chartering agreements alone would not encourage aJapanese carrier toseek out lower rated cargoes the pooling agreement would remove any carrier sreluctance tocarry such lowried items since itwould share revenue from the other members of the pool Note that this appears tobeasimilar Of courx Mr EII woM did noherca mr uppon rhe ngreemem Aespi eadmining hut cos nvings could nol lxignnred He wem onwmtify Nat whamver bene6a migM roult Irom cotsaving wnuld beoilset mdilut dbythe luct that only Ihe Jupnnese members o1the pooling agreemem denved such benelit Nut iwoWd grve ihem ncnmpetiliv advamag ovrnher cartiers und Ihut utlimete benefin mshipperc wnulE beminimaL Ex 19p311huve discusaed heetnmentions inthma nl my decisinn und lind them oluunpenua ive 21FMC



IOFEDERAL MARITIME COMMISSION conclusion tothat made bythe Alexander Report namely that pooling agree ments tend tohelp maintain service byweaker carriers Alexander Report pp300 301 The Union inthe earlier phase of the pmceeding had argued that the pool would enable stronger lines toQrop upweaker ones The Commission had found nofacts tosupport such aconclusion onthe basis of the earlier pool reporls and proponents have resisted the conclusion Nevertheless why should any carrier beless reluctant toseek out lower rated cazgoes unless itknew that itwould begetting revenue from the other members of the pool ifitwere anundercarrier 2Ali of these costs savings are supposed tohelp Iapanese carriers keep rates down inconference meetings since these carriers aze soefficiently operated The above factors are certainly benefits Greater efficiency inutilization of equipment haS long been recognized tobeabenefit The Alexander Report recognized that anticompetitive agreements could reduce wasteful competition thus reducing the aggregate cost of service of all the lines Alexander Report p302 Furthermore the Celler Report and the case cited onp171 of that Report29 atso demonstrate the belief that efficiencies and elimination of wasteful duplication are certainly benefits Pinally the Commission has often recognized that the financial soundness of carriers serving the commerce of the United States isanecessary consideration since carriers aze the instrumentalities of that commerce See egRegu ations Coverning Leve of Military Rates 13SRR 411 412 1972 Seas Shipping Co vAmerican South African Line nc1USSBB568 583 1936 Secretary ofAgriculture vNAt antic Continental Freight Conference 4FMC706 739 1955 Investigation of Rates inthe HongKong UnitedSratesA lanricandGulfTrade 11FMC168 174 1967 Hearing Counsel sattacks onthese benefits donot make them disappear Thus inarguing that cost savings and greater efficiencies are really only private benefits tothe Japanese carriers this overlooks the above findings and conclusions expressed insomany decisions including that inDecket No 7530that such benefits are also public benefits As noted furthermoce even Hearing Counsel sown expert witness testified that the pool scost savings could not bedisregarded Hearing Counsel sclaim that other carriers held their sales force instatus quo although not entering into any pooling agreement isonly partially accurate Other carriers USL States PFEL and FESCO appear tohave increased their sales staffs See Ex 16p6Ex 8p29Ex 9p29Ex 23pp1718Ex 15p21The additional calls at Portland and Nagoya may have resulted from increased cargo at those ports not because of the pool asHearing Counsel argue However witness Yamada could not say that cargo The Alexander Report believed that pooling agrcements helped kup weaker lines inatrade The Commission had agreed with proponentsearlierinthisproceedingthanhepoolingagreementwasnadesignedto propup weakerlapaneselinessinceevidentt ofreco ddidnotsuslaintheideathatanylapanexlinewouldbelikefyrol aweanimponanUapanesetradeor0 alanylinehadfinam cial difficulties Nev rtheless proponents pram argumem 1ha the pooling agreemrnt enwurages service at Portland and Nagoya and encourages members of Ihe pool tosolicit lower raedcargoes while not signifying tha any certier isbeing proppedup does signifythalNeAlezanderComminee sbasicideawasvalid namely Natasharingofpoolingrcvenuamightwellinduc apanicular rline rooffer aservice or asalogical eztrnsion othiz idea tocarry lowrated cargoes For eaample asIhe Union had poiNCd oWearlier inthis praeeding during his fnt yeaz of ihe pool period ending lanuary 311976 lapan Lin anundercarrier which had made Ne poprest showing under Ihe pool recerved pool revenues amounting o5105 656 per voyaga Petitioncr sMemorandum olLaw September 27I976 pI4Of coune his das not mean 1ha lapan Line would have withdrawn from 1htrades involved andthe vpopling agreemeN provides penalties and Iimitaiions onsharing of rernues loensure Ihal each cartier will maintain eviabl smitt Opening Case of Respondents Nay271976 pp1214FY31Lrke Nnrrisnn Pnnling AKreemeRt 4FMB415 420 11954 2FMC



EXTENSION OF POOLING AGREEMENT H11increased at Portland anyway regardless of the pool or because the Japanese ships were operating under the space charter agreements Tr 126 127 The encouragement tosolicit and carry lowrated cazgo because of the pooling agreement isunrefuted and accords with the theory of pools What isproblematic about all of the above benefits isnot that they exist more or less but whether they were brought about bythe space chartering agreements rather than the auxiliary pooling agreement under investigation inthis case The same proponents of the space chartering agreements argued and showed that cost savings greater efficiencies and utilizations improved service downward pressure onconference rates and the like would result from the space chartering agreements They might well also flow from Ihe pooling agreements since these agreements are spinoffs of the main space chartering agreements all of which agreements were more or less directed bythe Japanese Government However one of the above benefits namely the tendency tosolicit lower rated cargoes appears toberelated more tothe pooling agreement rather than the space chartering agreements Nevertheless since even Hearing Counsel switness acknowledged that the pooling agreemenYs cost savings features could not beignored some portion of the above benefits seem attributable tothe pooling agreement Perhaps the most important single benefit which can besaid toresult from the pooling agreement and not from the space chartering agreements however relates tothe fact that the pooling agreement works tomake the subchartering and container interchange provisions of the space chartering agreements more effective Since the Commission and Hearing Counsel have overwhelmingly approved the space charter agreements because of their many benefits itwould appear that anything that would help those agreements towork more effectively should beencouraged Testimony of Mr Yamada which was not refuted shows that without the pooling agreement the six carriers who are parties tothe space chartering agreements soresembled each other byusing space onthe same ships and offering the same frequency of service that pressure toengage inexcessive competitive practices resulted aseach carrier attempted todistinguish itself toshippers Ex 2pp1314This factor intensified the situation inwhich Japanese carriers were their own most direct and serious competitors Ex 2p14Tr 2729Ex 1p106 This highly competitive situation interfered with the workings of the space chartering agreements under which any member could subcharter needed space onanother member svessel ifcargo became available tothe first member But the second member would not charter the space out The second member sspace might even gounutilized With the pooling agreement ineffect the second member would have anincentive tocharter the space needed tothe first member because the second member would ultimately share inthe revenue 30Thus asproponents stated the pool makes possible more efficient operations under the space chartering agreements inthat itpermits optimal employment of capital investment Proponents Opening Brief p57Hearing Counsel sanswer tothis statement isthat itwas anafterthought 0The samt beneficial ffecls asIoIhe conteiner bortowing provisions of Ihe spece chertering agreements should 6efell However Mr Yamada rcstified ihat hecould nol rpon frce interchenge of onlainers had occurted because somany of hecontainers gointo oth er trades Tc118



12FBDERAL MARiTIME COMMISSION made upbyMr Yamada after his earlier deposition There was nocontrary itesdmony which would undermine the logic of Mr Yamada stestimony and the record shows that Mr Yamada had tesGfied at the deposition astothe intensity of compedtion among the Japanese carriers under the space chaRering agreements See Ex 1pp7273Hearing Counsel also azgue that thia particulaz negative aspect of the space chartering agreements was not brought upbyproponents inDocket No 7330and they should either beprecluded from raising itnow or else such negative features should beconsidered bythe Commission when next considering whether tocontinue approval of the space chartering agreements HCAnswering Brief p32Afact isafact nomatter when itappears sHowever asIremarked earlier Hearing Counsel scontention that this particular Ifact regarding the tendency of the space charter agreements toencourage malpracdces should beconsidered when those agreements next come upfor continued approval confirms my cortclusion that the space chartering and pooling agrcements should not beconsidered apart from each other since they obviously are inter dependent Also Inote that the Commission when approv ing the space chartering agreements inDocket No 7530knew full well that the compeddon among Respondents although diminished isstill real iAgreement Nos 9718 3and 9731 5cited above 16SRR at p1566 The Commission found further that the space chartering members were not only engaging instrong competition among themselves despite the agreements but Ieven resisted allotting toany of the other members any additional space onvessels and were also rosisting use af each other scontainera 16SRR at p1567 These findings bythe Commission inDocket No 7330conoborate Mr Yamada stestimony that intense competition among the Japanese carriers conUnued despite the space chartering agreements and that the provisions of those agreemonts rolating tosubchartering of additional vessel space and interchange of containers sce 16SRR at p1567 were not working because of such competidon All of these facts were Icnown some time ago during the proceedings inDocket No 7530and could not have been made upnow FurEhermore since asIhave discussed above verioua authorities Alexander and Celler Reports etcJ and evidence inthis rocord have shown that poolirtg aagreements encourage gteater service bycertain carriers who might not other jwiae believe ittobeecononSisal tooffer sucfi service itisentirely Iogical tofind ithatEhis pooling agreement asAIrYamada testified eneoursges eaeh Japanese carrier when necessary tocharter additional vessel space toanother Japanese cazrier anactiviry which the space chartering agreement was supposed topermit InDocket No 7530the Commission therEfore realized that there were some negative competitive features Felating tothe space chartering agreements whic were nevertheless approved because of their benefits Therefore itmakes nosense todisapprove the pooling agree rtent which will offset thseregative features and help the space chartering agreements work more effectively As nMed helow Ponhermme lhe Commin inn wus nwam oi such negmive enmpe itive uspects of the xputt chunerinp agreement when approvin ihe aprcememr inDocket No 7330oi cn



EXTENSION OF POOLING AGREEMENT 813

VI THERE is NO EVIDENCE OF

REAL DETRIMENT TO OTHER CARRIERS

Hearing Counsel contend that the auxiliary feature of the pooling agreement
that would improve the workings of the space chartering agreements would
cause harm to non Japanese carriers operating in the subject trades Hearing
Counsel contend that the six lines would be fused into a single service enjoying
over 50 percent of conference cargo using joint solicitation Furthermore if a
potential overcarrier under the pooling agreement feels free to relinquish cargo to
another pool member and can reduce its sales efforts Hearing Counsel argue that
this permits the potential unutilized sales staff to be devoted to other trades to
the disadvantage of carriers in those trades HC Answering Brief p 44 I
find almost all of these contentions of Hearing Counsel to be reruns ofarguments
made not even by Hearing Counsel but instead by the protestant to the space
chartering agreement in Docket No 7530 the Union and to have been
thoroughly rejected by the Commission in that case Furthermore as noted
Hearing Counsel rather than calling the Commissionsattention to allegedly
harmful effects from growth of the six carriers share ofconference cargo or from
multiple solicitation urged the Commission to approve those agreements in
Docket No 7530 without reservation of any kind Why then do Hearing
Counsel now raise rejected arguments from the past at this late date especially
when there is no new evidence which would tend to support the idea that the
Japanese carriers would employ joint solicitation efforts or would gobble up
conference cargoes out of proportion to the carriers size As to the argument that
a potential overcarrier might reduce its solicitation efforts in the subject trade and
turn such efforts over to another trade why does it follow that tamers in those
other trades will be at a disadvantage Is it unlawful for any carrier to intensify
its solicitation efforts in any trade and can the Commission make such a finding
when Hearing Counsel do not even specify who are the carriers or what are the
other trades where this alleged disadvantage would occur

Virtually all of these arguments were carefully considered by the Commission
in Docket No 7530 and found to be without merit Thus the Commission
found that there was competition among the members of the space chartering
agreements Indeed the very space chartering agreements forbid multiple
solicitation Article 3 of the space chartering agreements dearly specifies
The parties shall solicit and book such containerized cargoes for their own separate accounts and
there shall be no joint solicitation andor booking between or among them

The Commission also expressly found that
solicitation by each Respondent is only for the account of the Respondent performing the

solicitation for example Mitsui is only seeking to fill that quarter of the JAPAN ACE which Mitsui
has chartered Agreement Nos 97183 97315 16 SRR at p 1562

The Commission therefore refused to characterize this situation as multiple
solicitation Furthermore the evidence shows that each party to the space
chartering agreements maintains its own solicitation force office and agents
books its own cargo and issues its own bills of lading All that will happen with
continued approval of the present pooling agreement is that a second party may
be encouraged to subcharter additional space on its vessel to a first party which

21 FMC
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space the first party needs but the second does not But each party still solicits on
its own issues its own bills of lading maintains separate offices and agents etc

The idea that the six Japanese carriers will be operating as a dangerous block
which will gobble up increasing shares of cargo from non Japanese lines was
considered and rejected in Docket No 7530 If this event were to occur it
would more likely have occurred as a result of the space chartering agreements
which enabled the six carriers to offer the most frequent service of all carriers in
the trades and not because they have tacked on an auxiliary agreement to share
whatever revenue may be derived under the space chartering agreements

In Docket No 7530 the Commission found that the six carriers in the

aggregate had only increased their share of inbound conference cargo from 567
percent in 1968 to just 593 percent in 1974 16 SRR at p 1564 The Commis
sion stated that all the Japanese carriers had done under the space chartering
agreements was to have brought themselves back to the approximate position in
the conferenece which they enjoyed in 1968 prior to the addition of the new fully
containerized vessels That position in the trade alone does not render these
agreements unfair 16 SRR at p 1565 Remember too that the figures related
only to the inbound conference share of the total market whereas the Commis
sion emphatically stated that the relevant market to be considered must include
non conference carriers as well thus further reducing the Japanese carriers
share 16 SRR at p 1559

In Docket No 7530 the Commission could find no support for the allegation
made by the Union similar to that now made by Hearing Counsel in this case that
American flag carriers will suffer harm presumably because shares ofconference
cargoes had declined because of the Japanese space chartering agreements or
will because of the pooling agreement Indeed the Commission had found that
one American line SeaLand Service Inc had acquired the greatest single
share of the inbound conference market 16 SRR at p 1566 Other American
lines which had experienced declining shares were shown primarily to have
brought these problems upon themselves because of improvident management
decisions not because of the Japanese space chartering agreements and also
declined because of the increase in the share carried by SeaLand 16 SRR at
pp 1565 1568

The Commission took pains to explain that in the space chartering case it was a
mistake to characterize the proceeding as a conflict between US flag carriers
and Japanese flag carriers 16 SRR at p 1566 In both that case and in this one
no American carrier or any other non Japanese carrier intervened and remained
in opposition to the agreement

If the pooling agreement were enabling proponents to usurp a disproportionate
share of the market certainly statistics should bear that out since the pooling

Hearing Counsel seem to imply that the lack of expressed opposition by American carrier witnesses to the paling agreement was
motivated by reluctance to antagonize the Japanese Government We have been through this son of argument in Docket No 75 30 in
which there was little or no testimony by non Japanese carriers against the space chartering agreements Hearing Counsel believe that
the Japanese Government has taken action which has alfected American nag lines refemng especially to SeaLand and PFEL Neither
of these two carriers witnesses opposed the pooling agreement in their depositions Funhennore Sea Landswitness testified that
nem restrictions imposed by the Japanese Government on container sizes applied equally to all camels even to the Japanese K
Line Est 13 pp 121122 Ex 13 p 80 PFEL might have had some apprehensions but it testified in Docket No 7530 Tr 578
in that case record and yet since 1976 PFEL states that is ships had been running full Ex 23 p 13 As for other camer witnesses
APL testified that APL had nothing against revenue sharing Ex 14 p 81 and States witness could not identify any specific
impact that Japanese revenue sharing had made upon States Ex 8 p 75

21 FMC
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agreement was first approved in 1975 However there is evidence to the contrary
showing that proponents share at least of the inbound conference market has
declined to somewhere around 50 percent while American and thirdflag carri
ers shares have increased Indeed even Hearing Counsel cited evidence of
record to indicate that from 1974 to 1977 the Japanese lines inbound
conference trade share has decreased from 59 to 54 HC Answering
Brief p 23 PFF 14 K Ex 2 Appendix 7 Hearing Counsel add thatthis has
been due to improved service rebating and added capacity by competitors and
that Japanese capacity is fixed by the space chartering agreements l1 p 23
Hearing Counsel attributes the Japanese decline mainly to increase in non
conference competition

Even later data based on inbound conference statistics show a continued

decline in the Japanese share of conference carrying declining to just over 51
percent for the period January September 1977 Confidential Ex R10 The
evidence also shows corresponding increases in American and third flag carry
ings from 1974 down through JulySeptember 1977 In the inbound conference
the Japanese declined from 588 percent in 1974 to 511 percent in that last
quarter cited See Table II in Proponents Opening Brief June 29 1978 p 24
derived from conference statistics If one accepts the opinion that the inbound
conference carries about 70 percent of the trade Ex 2 p 19 this means that the
Japanese carriers account for about 357 percent of the total relevant Japanese
market as defined by the Commission in Docket No 7530 This continued
decline and resulting smaller share has happened since the record was closed in
Docket No 7530 when the Commission found no monopoly or harm
caused by the Japanese lines Such facts hardly persuade me that the Japanese
carriers are now endangering other carriers in the trade or are causing them harm

I find no new evidence therefore which would lead me to disagree with the
Commissionsconclusions in Docket No 7530 when the Commission rejected
allegations that the Japanese lines agreements were concentrated against US
or any other flag carriers and that the agreements were discriminatory or unfair
among carriers In these respects the Commission concluded
There is no evidence that Respondents concentrated their competitive activities upon US Flag
carriers 16 SRR p 1566

Petitioner has not proven on this record that Respondents agreements have been unjustly
discriminatory or unfair as between carriers 16 SRR at p 1568

Heanng Counsel also argue that the Japanese lines enjoy great power to cause detriment against other earners because they
usually vote as a bloc at conference meetings and even when one pool comer relinquishes cargo became n u a potential overcomer n
knows that 6070percent of the time the cargo will be earned by another Japanese earner member of the pool The fan that thesecarn
ersotxen vote as a bloc does not prove that harm has resulted to the conference or any member There is no evidence as there was the
Travel Agents case invesngaronof Passenger Travel Agenrs 10FM0 271966 affirmed under the name FM0 v Svenska
Amenka Lunen 390 U S 238 19630 which clearly showed that voting by members of conferences under the conferences
unanimous voting rule had m fan caused the amers competitive harm Furthermore unlike the Johnson Srunnar case On Re
Agrimew No 99133 Docket No 775 August 15 1 978 the record in this case shows no Joint service but rather separate offices
separate bills of Iadmg separate solicitation separate agents do

The fan that Japanese shippers night prefer another Japanese carrier member of the pooling agreement if a member gave up cargo n
not the fault of the pooling agreement 11 a the shippersdecision Ex I pp 102 100 American consignees similarly may prefer
American camera when shipping FO inbound Tr 33 35
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VII MISCELLANEOUS CONTENTIONS THAT ONLY A TRADE
WIDE POOL IS THE ANSWER THAT THE COMMISSION SHOULD

NOT APPROVE THE POOL MERELY BECAUSE OF JAPANESE
GOVERNMENT POLICY OR THAT PROPONENTS HAVE NOT COOPERATED

WITH THE CONFERENCES NEUTRAL BODY HAVE No REAL MERIT

As a windup to the miscellaneous arguments which Hearing Counsel have
employed in an effort to persuade me that the pooling agreement provides no
benefits and does not deserve continued approval Hearing Counsel offer the
following arguments 1 if we assume that the trade becomes overtonnaged the
present pooling agreement limited to only 6 carriers out of 26 plus countless
other carriers will not effectively curb malpractices but must include all carriers
especially nonconference carriers who according to Hearing Counsel are the
real cause of malpractices 2 the Commission should not continue its approval
of the pooling agreement merely because it is the product of Japanese Govern
ment policy as there will be no governmental confrontation and the Commission
has exclusive responsibility to administer section 15 3 the six Japanese lines
have not cooperated with the conferences neutral body in its self policing
efforts Each of these arguments on close analysis fails to stand up

As to a tradewide pool even Hearing Counselswitness Ellsworth testified
that he had no knowledge of such a pool that the Commission had ever approved
Further consider the difficulties in organizing and allotting shares to 26 plus
innumerable other carriers which keep coming and leaving the Far East trades
Countless pools approved by the Commission have not included every carrier in
pools Finally in Docket No 7743 Agreement No 10286 Initial Decision
August 31 1978 Hearing Counsel take an opposite position in the inbound
Italian WINAC trade In that case Hearing Counsel are urging approval of a
pooling agreement which is limited to only certain carriers in the trade and even
omits six conference members from the pool besides omitting non conference
lines That pool not only has non conference competition but other competition
caused by a drain of cargo to North Europe ports away from Italian ports Yet
Hearing Counsel urge approval of that pooling agreement as proponents in this
case point out by arguing that the pool in combination with self policing
should prove to be a a hybrid method for eliminating malpractices and restoring
integrity to the WINAC trade HC Opening Brief in Docket No 7743 pp
1718 May 5 1978 Proponents Reply Brief in this case p 49 Perhaps
Hearing Counsel believe there is not much non conference competition in the
WINAC trade and that there are other distinguishing facts in the WINAC trade
but certainly this opposite position does not enhance Hearing Counselsconten
tion that only a tradewide pool including all carriers is the solution to the
rebating problem in these trades In any event even if the testimony in this
record which seems to lend support to the idea and there is such testimony see
H0 Answering Brief pp 2425 1 have already found that the chief benefits
from the subject pooling agreement relate to its effects in assisting the space
chartering agreements while also providing cost savings although only having

See eg Wert Coact bne Inc r Grace Line Inc 3 F MB 586 59611951

21 FMC



EXTENSION OF POOLING AGREEMENT 817

minor effects at best in curbing malpractices among the Japanese lines them
selves These benefits ought not to be thrown away merely because some
observers believe that a tradewide pool consisting of 26 plus countless other
carriers should be sought instead

Hearing Counsel argue next that the Commission should not approve the
pooling agreement merely because the Japanese Government wants approval as
part of Japanese national policy Hearing Counsel urge the Commission not to
defer its decision to the Government of Japan I1C Answering Brief pp
44 45

This argument assumes that the pooling agreement cannot stand on its own
feet ie that it has no merit and furnishes no benefits I have already found to
the contrary Furthermore the Commission has not shown that it is about to
abdicate its responsibilities to a foreign government In Docket No 7530 for
example the Commission noted the receipt of aid memoires transmitted by the
Government of Japan through our State Department The Commission disposed
of them quickly by depositing them in the docket file and refused to consider
them as part of the record for decision as provided by Rule 170 46 CFR
502170 See Agreements Nos 97183 and 9731 5 16 SRR at pp 15701571

In the past the Commission has believed that if governmental confrontation
was likely it would be in the public interest to avoid such confrontation See
Agreement No 9932 Agreement 9939 16 FMC 293 306 1973 Even
Hearing Counsel had supported the pool in that case which involved a Peruvian
equalaccess pooling agreement In a later case involving an Argentinian
equal access pooling agreement Agreement No 10056 17 SRR 1323 1327
1977 the Commission departed from the belief expressed in the Peruvian case
but only to the extent of requiring proponents of agreements to establish a clear
likelihood that governmental confrontation might occur The Argentine case is
presently under reconsideration so that present Commission policy has not been
clarified However both the Peruvian and Argentine agreements involved
restrictive foreign cargo preference decrees unlike the present case Further
more proponents have shown benefits to have resulted from the subject agree
ments and need not rely upon arguments that approval would avoid
governmental confrontation In any event present Commission policy is in a
state of flux but whatever emerges from the Commissionsreconsideration of the
Argentine case it is not unreasonable to suppose that absent showing of any
harm and with a showing of benefits an agreement mandated or desired by a
friendly foreign govemment may be entitled to consideration as being in the
public interest in promoting a friendly inter governmental climate

The last argument of Hearing Counsel that proponents have not cooperated
with the conferences self policing neutral body does not seem particularly valid
or fair Hearing Counsel base this argument on a tabulation of how many

Although not stated in a Commission decision Chairman Da chbaeh in a prepared speech to the Georgia Foreign Trade
Conference m Savannah Georgia November 1 1978 supponed the idea of accommodation to the legitimate desires of our trading
partners to protect their own national interest promme their own national flag fleets and serve the interests ofthenshipping public
Prepared text p 6 This speech seems to indicate a return to the ideas expressed in the Peruvian case However the Commission has
not yet issued its decision on reconsideration in the Argentine caw The Chairman also seemed to support the idea of rationalization
including closed conferences which would be followed by pooling agreements bilateral or multilateral or varmus combinations and
permutations of the above Prepared text p 4
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complaints have been filed by other carriers with the neutral body ie they
measure the seriousness of a carrierscooperation with the neutral body by the
number of formal complaints filed This analysis does not prove too much in my
opinion Though one carrier testified that it filed as many as 4050 complaints
per year and another 10 or 15 since the end of 1976 other carriers filed two or
no complaints at all But the Japanese carriers have increased their tiling of
complaints to a yearly average of two per line by 1976 Ex 5

What is more significant if we assume this whole argument has any relevance
to the merits of the pooling agreement is that the neutral body FCS as I noted
earlier has been considerably strengthened In the westbound conference
furthermore according to proponents this would require unanimous voting
Therefore the six Japanese lines who are members of the conference must have
given their support and thus cooperated in helping to strengthen the confer
encesself policing system See Proponents Opening Case May 27 1976 pp
67 It is somewhat ironic for Hearing Counsel to accuse the six Japanese
carriers of not cooperating in strengthening self policing efforts when Hearing
Counsel earlier argued how powerful the six lines were in voting as a bloc in
conference meetings If so powerful couldnt they have defeated efforts to
strengthen the conferencesself policing neutral body if they had really not
wished to cooperate

VII PROPONENTS OF ANY ANTICOMPETITIVE AGREEMENT

SUBMITTED UNDER SECTION 15 OF THE ACT MUST SHOW

ENTITLEMENT TO APPROVAL BY SHOWING NEED OR BENEFIT
OR VALID REGULATORY PURPOSE THE ANTITRUST POLICY

OF FREE AND OPEN COMPETITION MUST BE CONSIDERED BUT
THE PRIMARY STANDARDS ARE THOSE OF THE SHIPPING

ACT NOT THE SHERMAN ACT AND THE FAMILY OF ANTITRUST LAWS

It has become customary for parties in section 15 proceeding to recite the
famous Svenska case and others which cite that case and cease bothering further
as to whetherSvenska states the complete law on the subject In this case for ex
ample Hearing Counsel argue that the proponents have not satisfied the Svenska
test and therefore recommend disapproval Proponents on the other hand
believe that the Commission must always make a finding in violation of the
standards of section 15 of the Act before it can disapprove an agreement
However they further argue that the burden of going forward with justification
for their agreement shifts to proponents only after some type violation of the
antitrust laws appears in which event Hearing Counsel or the Commission could

Mention should be made of Heanng Counsels request for sanctions because proponents did not answer certain interrogatories
regarding abating so that a detemonation could be made whether rebating actually declined during the operation of Agreement No
101160i C Answering Brief p 42 As a sanction Hearing Counsel request a finding that 1 reject proponents opinion testimony
that rebating declineddunng the operation of the agreement and find that it increased by Japanese lines until terminated by order of the
Japanese MOT in November 1976 Proponents argue that Heanng Counsel have contended that the rccord already contain probative
evidence showing that the agreement did not cause reductions in rebating that Hearing Counsel have stipulated that rebating declined
after 1976 and that in Docket No 7743 Heanng Counsel acknowledged that it unrealistic to expect canters to confess to rebating
in Commission proceedings To a large extent this matter is academic since 1 have already agreed with Hearing Counsel and found no
evidence that the agreement had much effect on reducing rebating and 1 have recognized that a major mason ifnot the main one tor
termination ofrebahng was the order of die Japanese MOT There is no need to rely on sanctions therefore although had there been a
close question adverse inferences might have been employed against the proponent
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find that the agreement violates the public interest standard added to section 15 in
1961 Proponents claim that their agreement does not even facially violate the
antitrust laws but even if it did that they have shown offsetting benefits
Proponents Reply Brief p 78 et seq 1 believe that some clarification of the
complete standard to be applied under section 15 is necessary although 1 believe
that proponents have shown benefits and purposes which offset any possible
harm that may result from the limited restraints on competition inherent in the
pooling agreement 1 believe this clarification to be necessary because of
proponents argument that they need offer no justification at all until Hearing
Counsel or the Commission make out a finding of violation of the antitrust laws
either because the agreement is per se violative of antitrust laws or is an
unreasonable restraint of trade in violation of antitrust laws In my opinion any
anticompetitive agreement and virtually all section 15 agreements are anticom
petitive requires a showing of entitlement to the exemption from antitrust laws
which approval by the Commission confers to the exemption from the national
policy of free and open competition The degree of proof may vary depending
upon how much harm may actually result from the restraints on competition but
to argue that proponents need do nothing until protestants of agreements can
show violations of antitrust laws in my opinion goes too far In fairness to
proponents however they went forward with proof of benefits even though they
believe that Hearing Counsel had made out no case of violation of antitrust Taws
or other harm

The case which has dominated and driven out all other thinking in this area is
Federal Martti2ne Commission r Aktiebolaget Svenska Amerika Linien
Svenska 290 US 238 1968 In that case the Court stated the oft quoted
words

The Commission has formulated a rule that conference restraints which interfere with the policies of
antitrust laws will be approved only if the conferences can bnng forth such facts as would
demonstrate that the rule was required by a serious transportation need necessary to secure
important public benefits or in furtherance of a valid regulatory purpose of the Shipping Act See 10
EM C at 45

Notice that in the above quote there is no mention of a requirement that the
Commission must first find a violation of the Sherman Act or any other antitrust
law only at best that the burden would shift to proponents of agreements if their
restraints interfere with the policies of antitrust laws Yet later on the
Court confused matters to some extent by remarking

but once an antitrust violation is established this alone will normally constitute substantial
evidence that the agreement is contrary to the public interest unless other evidence in the record
fairly detracts from the weight of this factor 390 US at pp 245 246

Does this mean that the Commission or Hearing Counsel or protestants must
first put on a fullblown case to show unreasonable restraint of trade sufficient to
support a finding of violation of the Sherman Act or other antitrust law before
proponents need do anything This might be no easy matter when we depart from
the obvious per se category of violations of the Sherman Act such as rate fixing
group boycotts market divisions or tying arrangements Other restraints of

US v Soo

vorons Panama
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Vaeuum Oil Co 310U S 150 1940 price fixing US v Topeo Assonates 405 US 5961972 market di
viam es LarryCorp r US 2820 S 3019316 group boycotsUn redSmres General Motors 384 US 127
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trade must be shown to be unreasonable and undue and such cases involve

considerations of relevant markets shares of the market structure of the market
and other complicated matters Then if Hearing Counsel succeed in showing that
proponents have unreasonably restrained trade or have acquired monopoly
power under the many interpretations of that term in antitrust law what then if
proponents do nothing so that the Federal Maritime Commission a shipping
regulatory agency makes a finding of violation of section I or 2 of the Sherman
Act and consequently finds that the agreement is contrary to the public interest in
violation of section 15 do the proponents challenge the antitrust findings in the
courts This seems to make this Commission an antitrust court or the Federal
Trade Commission and turn Hearing Counsel into the antitrust division of the
Department of Justice Furthermore if Hearing Counsel cannot make out a case
showing violation of the Sherman Act does this mean that the Commission must
then approve the agreement even if no benefits have been shown at all Is this
what the Court in Svenska intended 1 think not and neither did the Commission

See Travel Agents 10FMC at pp 34 35
It is first critical to understand that the socalled standard was not created by

the Supreme Court but by this Commission The Court after all only approved
the test which the Commission had formulated in Commission decisions such as

the very case on appeal Investigation of Passenger Travel Agents 10FMC
264 1966 cited by the Court and even earlier in Mediterranean Poos
Investigation 9 FMC 264 1966 which the Commission had cited in its
Travel Agents decision In turn the genesis of the doctrine of showing some
purpose because agreements were anticompetitive occured in another famous
caselsbrandtsen Co Inc v UnitedStates 211 E 2d 51 57DC Cir 1954 All
that this lsbrandtsen case had said was in another often quoted statement
The condition upon which such authority ie section 15 approval is granted is that the agency
entrusted with the duty to protect the public interest scrutinize the agreement to make sure the
conduct thus legalized does not invade the prohibitions of the antitrust laws any more than is
necessary to serve the purpose of the regulatory statute

Although this Commission has followed this Isbrandtren rationale in several
section 15 cases unfortunately after the Svenska decision there has been an
undue concentration on the antitrust violation question rather than on merely the
prohibitions of the antitrust laws Cf eg Canadian American Working
Arrangement CAWA CADA 16 SRR 733 1976 These cases such as
CAWACADA however were usually dealing with per se violations of antitrust
laws ie price fixing or market divisions so that there was no difficulty in
shifting the burden of showing need benefit put etc to proponents
Again there is little problem in requiring proponents to show justification when
it must be balanced against aper se violation of the Sherman Act which is clearly
contrary to the public interest standard under section 15 The problem is what
happens when an agreement is submitted which is not per se violative of the

f 1966 group boycotts Inrernanonal Salt Ce v Untied Scorer 332 US 39211947 tying arrangements A so called per se
violation of the Sherman act are those types ofagreementsswhich became of their pernicious effect on competition and lack ofany re
deeming vi nue are conclusively presumed to be unreasonable and therefore illegal Northern Panne Rv v OwedSutter 356

USl5 1958 lMSe types of agreements are considered so bad and harmful to competition that no mtification is permitted and it
does not matter what benefits are claimed to result U5 tt SpumyPat uum Oil Co cited above US i Trenton Pntterie 273 U 5
3 1927
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Sherman Act but may be shown to be an unreasonable restraint of trade in
violation of that Act after an involved and complex antitrust trialtype hearing
Or what happens if the agreement is per se violative of the Sherman Act such as

pricefixing but the impact on a trade is microscopic for example if two carriers
out of 20 in a trade decide to 5x prices but they only carry 2 percent of the entire
trade between them Do we throw the book at them and order them to carry a

heavy burden of proof showing serious need important public benefits etc In
other ords what is the Commission an antitrust agency or a shipping agency
Dces the Commission carry out the purposes of the Sherman Act or the Shipping
Act

Considering the background of the Svenska case which incidentally involved

tying rules and other things which were eitherper se violations of the Sherman
Act or virtually so and certain language elsewhere in that decision I do not

believe the Court intended this Commission to emulate the Department of Justice

by forcing the Commission to prove violations of the Sherman Act Despite the
Courts language in Svenska that once an antitrust violation is established
proponents of agreements would have to put in evidence to detract from the

weight of this factor elsewhere the Court spoke not aboat violations of the
antitrust laws but about the policies of the antitrust laws For example on p
243 of its decision the Court stated as I quoted above that the Commission had
formulated a rule regazding conference restraints which interfere with the

policies of antitrust laws Emphasis added Also on page 243 the Court
described the issue arising out of respondents challenge co the Commissions
reliance on antitrust policy as a basis of disapproving these rules Emphasis
added The Court also reversed the Court of Appeals which had specifically
held thatwe do not read the statute as authorizing disapproval of an agreement
on the ground that it runs counter to antitrust principles 390 US at p
244 Emphasis addedJ Furthermore the Court approved the Commissions test
under secdon 15 as the type of accommodation between antitrust and regula
tory objectives approved by this Court in those cases Indeed we have stressed
that such an accommodation dces not authorize the agency in question to ignore
the antitrust laws Eg McLean Trucking Co v United States 321 US 67
7980 1944 390 US at p 245 n 4

I detect in the above words of the Court something other than a requirement of

findings of violations of the Sherman Act I detect approval of the Court in this
Commissions giving due consideration to the policies and purposes of the
antitrust laws and in accommodating them with the purposes of the Shipping Act

This of course is the original balancing test enunciated by the court in the
Isbrandtsen case cited above By citing McLean Trucking furthermore the
Court emphasizes that a uansportation regulatory agency is not the tribunal
which is supposed to make findings ofvialations of the Sherman Act or any other
antitrust law and indeed is not really competent to do so

In McLean Trucking Co v United States cited above the Supreme Court

ultimately upheld a decision of the Interstate Commerce Commission which had

approved a consolidation of seven large motor carriers under section 5 of the

Interstate Commerce Act 49 USC 5 This law beazs some resemblance to

section 15 of the Shipping Act It authorizes theICC to approve a consoida
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tion if it finds that it will be consistent with the public interest and exempts

parties operating under approval of theICC from the antitrust laws The

Commission is also supposed to consider such things as the effect of a consolida

tion or merger on adequate transportation service to the public see 321 US at

pp 7477 and if a railroad is involved to find that the merger wiil not unduly
restrain competition Id

What the Court emphasized in McLean however is that theICC must

apply the standards of the Interstate Commerce Act ICA ultimately that it is not

really expected to nor is it competent to make definitive finds of violations of

antitrust laws but that it should considet the policies of the antitrust laws ie

protection of competition when determining if there are overriding benefits

under the policies of the ICA which justify approval of the consolidation In

other words theICC balances ihe purposes of the ICA against the purposes of

the antitrust laws and accommodates the two purposes but in so doing theICC

remains a transportation agency and does not become the Department of 7ustice
an antitrust court or the Federal Trade Commission

To illustrate that the Court did indeed establish the preceding guidelines for a

transportation agency like theICC consider the following quotations from the

Courts opinion in McLean Trucking
To secure the coneinuous close and infoaned supervision which enforcement of legislative mandates

frequentty requires Congress has vested expert administcative bodies such as the Interstate Com

merce Commission with broad discretion and has chazged them with the duty to execute stated and

specific statutory policies That deegatiors does not necessarily irsclude either the dury or the

aurhority to execute numerous other laws Thus here the Commission has no power to enforce the

Sherman Act as such t cannot decide definitively whether the transactron comtemplated constitutes

a restraint of trade or an attempt to manopoiZe which is forbidden by thai Act The Commissions

task is to ersjorce the nterstate Commerce Act and ather legislation which deals specificay with

rransportarion facilities andprobenis That legislation constitutes the intmediateframe ofreference
within which the Commissiort operares and thepoicies ezpressed in it must be the basic determi

rsantsof rts action 32t US at pp 74 80 Emphasis added

Elsewhere the Court stated

The Commission is not to measure proposals fot allrail orallmoor consolidations by the

standards of the antiws laws Congress authorized such consolidations because it recognized that

in some circumstances they were appropriate for effecuation of the national transporation poli
cy And in authorizing those consolidauonsst did not importthe general policies of theanuwst

laws as a measure of their permissibility It in terms relieved pazticipants in appropriate mergers from
the reqairements of those laws Section 5ll ln doing so it presnmably took into account the fact

that the business affected is subject to strict regulation and supervision Against Utis background
no other inference is possible but that as a facror in derermining he propreery ofmotorcarrier

corssolidation the preservation of competition among carriers although still a value is significant
chieJly as it aids in he attairtment of the objective of the national transportation poticy Therefore
the Commission is not bound as appeffants urge to accede ro the policies of the antitrust laws so

completey 321 US at pp 8586 Emphasis added

The Court stated the same doctrine as did the court in the lsbrandrsen case

regazding the fact that the Commission cannot ignore the policies of the antitrust

laws but must engage in a balancing exercise weighing the purposes of the

ffansportation statute as against the purposes of the antitrust laws Thus the
Court stated

Congress however neither has mxde the antihvst Laws wholly inapplicable to the transportation
industry nor has authorized the Commission in passing on a proposed merger to ignore their

policy The preservation of independent and compeang motor carriers unquestionably has
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bearing on the achievement of these endsie promotion of economical vansportaion services and

encourage reasonable chazges etc Hence the fact that the camers participaUng in a propedy
authorized consolidation may obtain immunity from prosecution under the antitrust laws in no sense

relieves the Cortunission of its duty to consider the effect of the merger on competitors and on

the geneial competitive situation in the indusay in the light of the objectives of the nadonal

aanspoRatioa poGcy In short the Commission must estimate the scope and appraise the effects of

the curfailment ofcompeiion which will result from the proposed consolidaionand consider them

along with the advantages of improved service safer operaaon lower costs etc to determine

whether the consolidaflon will assist in effectuafing the overall transportauon policy 321 US pp

8687

Earlier ehe Court had indicated that the cases of this type involve an accommo

dation stating that such a case poses a problem of accommodation of the

Transportation Act and the an6trust legisladon 321 US at p 79

Significandy not only did the Court cite McLean Trucking in its Svenska

decision as noted but the Court inSvenska recognized that this Commission had

made findings striking down the obnoxious conference rules on Shipping Act
not 5herman Act grounds although the Commission had not ignored the policies
of that antitrust law In this regard the Court stated

Under these circumstances the Commission concluded that the unanimity rule was devimentat to

commerce by fostering a declice in travel by sea and conrary to the public interest in the

maintenance of a sound and independent merchant marine The Commission also found the rules

conirary to he public interest in dtat it invaded theprinciples oftheAntitrust laws more than was nec

essary to fiuther any valid rogulatory purpose 390 US at p 247 Emphasis addedJ
r

These cucumstsnces taken together provide substantial support for all Uvee of the Commissions

findingsthat the tying tule is detrimental to the commerce of the United States by injuring
passengers agents and nonconference lines that the rule is unjustly disriminatory as between

conference and nonconference camers and that the rule is contrary to the public interest by
unnecessarily invading t6e policies of the antitrusr laws 390 US at p 252 Emphasis added

Note very cazefully that even with regard to the tying rule which is probably a

per se violation of the Sherman Act the Court did not require the Commission to

strike it down by finding that it violated the Sherman Act The Court most

significantly endorsed the test in the sbrandtsen case cited above namely
unnecessarily invading thepoicies of the antitrust laws Emphasis added

More recently in FMC v Pacic Maritime Association 15 SRR 353

1978 the Supreme Court held approvability of section 15 agreements deter

minable under Shipping Act standazds by the Commission not by courts Thus

the Court stated that it is appazent that the Congress assigned to the Commis

sion not to the courts the task of initially determining approvability under the

general statutory guidelines and that the regulation of competition in the

shipping industry is to be an administrative function 15 SR at pp 362363

Note further that I am not saying that the Commission is free to disregard the

purposes and policies of the antitrust laws None of the cases cited above says

that Indeed in Mediterranean Pools Investigation cited above where the

Commission first formulated the balancig test as well as in the Travel Agents
case rmed by the Court the Commission had balanced benefits against
invasions of the purposes and policies of the antitrust laws The decision of the

Commission in Mediterranean Pools deserves rereading The Commission

established the balancing test by citing the Isbrandtsen case cited above and

then stating
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Thus the questin of approval under secuon IS requires 1 considerauon of the public interost in the

preservadon of the competirive philosophy embodied in the antitrust laws insofar as consistent wit
the regulatory pucpose of the Sltipping Act and 2 a consideradon of the circumsfaoces and
conditions exiSNng in the pazdculaz trade imolved which the antlwmpetidve agreeent aeeks t
emedy or prevent The weighing of these two factors determinea whether the agrcement is to bg
approved 9FMC at p 290

The Commission discused the need to obtain information as to the probable
future impact of the particular agreement upon our commerce 9FMC at

p 290 It then instructed the agreement members to come forard with the

inforrnadon because they were seeking exemption from the antitrust laws d
1he Commission earlier in its deciion had gone to great pains to explain that

section 15 represents a depazture from our national policythepromotion of

competition and the fostering of mazket rivalry as a means ofensuring economic

freedom 9FMC at p 288 The Commission found this policy as well as the

policy againstundue limitadons on competitive conditions to be embodied in

the andtrust laws 9FMC at p 289 The Commission emphasized the public
interest in the promotion of free and open competition which Congress recog
nized when enacting seetion I5 Id the Commission concluded

We think it now beyond dispute that the public interest within the meaning of secton 15 includes
the national policy embodied in the anutrust laws d

Since the Commission felt that the pooling agreements in that case intruded

upon the national policy favoring free and open competition it found those

agreements to be prima facie contrary to the public interest thereby requiring
jus6ficadon 9FMC at p 290 Then the Commission stated that

presump6vely all anticompetitive combinations run counter to the public interest in free and open
competition and it is incombent upon those who scek exempdon of anticompetitive combinafions
under section I S to demonstrate that the combination seeks to eliminae or remedy conditions which

preclude or hinder the ahievement of the regulatory pucposes of the Stupping Act 9FMC at p
290

Interestingly to illustrate further than the Commission had no intention to

become an antitrust tribunal which must make findings of violations of the
Sherman Act the Commission cited two decisions of the Civil Aeronautics

Boazd arising under section 412 of the Federal Aviation Act which was modeled

after section 15 In those two cases the CAB had required proponents of

andcompetitive agreements to show need or benefit or valid regulatory pur
pose not because theCAB had first found a violation of the Sherman Act but
because the Agreements were piainly repugnant to established antiwst prin
ciples or that they inhibit competition to any significant extent 9FMC at

p 291 citingGocat Cartage Agreement Case ISCAB 850 852 1952 and
SrCarrier Mutual Aid Pacr 29CAB 168 at 175 actually found at p 174

In several decisions since Svenska involving pooling agreements the Commis
sion has engaged in a balancing test weighing benefiu of the agreements against
the invasions of the antitrust tribunal For example inAgreement Nos 9847 and

9848 14FMC 1491970 a case which involved a more common type of

pooling agreementie a pooling agreement tacked on to a more basic equal
access agreement by which both the nationalflag Brazilian and American lines
would be given preferential rights to certain Governmentcontrolled cazgces
obviously a really restrictivetype agreement in its totaliry the Commission
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interpreted the Svenska decision to mean a weighing of need benefit or purpose
as against invasion of the policies of the antitrust laws not as a requirement that
the Commission actually find a violation of any antitrust law Thus the Commis
sion stated

Again in 1968 in FMC v Svenska Amerika Limen 390 US 238 1968 we required that those
proponents seeking to impose restrmnts which interfere with the policies of the antitrust laws must
demonstrate that the restraints are required by a serious transportation need necessary to secure
important public benefits or to be in furtherance of some valid regulatory purposes We now affirm
those standards and base our approval herein on findings consonant with those prior decisions 14
FMC at pp 155156 Emphasis added In accord Travel Agents case 10FMC at 34 35

In Inter American Freight Conference 14FMC581970 a case involving
the pooling not of revenue but of cargoes stemming from Brazilian decrees
favoring the Brazilian merchant marine the parties ultimately withdrew from the
agreement rendering the case moot However the Commission issued guide
lines again emphasizing the same interpretation of the Svenska decision ie
weighing need benefit or purpose against invasions of the prohibitions of the
antitrust laws or the policies of the antitrust laws 14 FMC at p 61
However since in that case it appeared that the percentages of carriages were
dictated by the Brazilian government ie that carriers were coerced into joining
the agreement the Commission denounced such a practice stating that tibere
is simply no room under section 15 for the approval of a pooling agreement
which embodies discriminatory or unfair quotas dictated by governmental law
regulation decrees ukase or fiat 14 FMC at p 72 In that case the
Commission illustrated that there were standards under section 15 other than the

public interest seeing that the policies of the antitrust laws were not invaded more
than necessary to serve the purposes of the regulatory statute for example
standards like unjust discrimination and unfairness among carriers It bears
reminding that in this Japanese case there is no Japanese government decree
ukase or fiat which requires that any line Japanese or otherwise obtain any
fixed percentage of the entire trade to the exclusion of any other line At best the
six lines must compete for whatever share of revenue they can earn and simply
apportion that share among themselves essentially equally

In Agreement Nn 9835 14 FMC 203 1971 the Commission approved
the Pacific Northwest space chartering agreement among the six Japanese lines
stating as did Svenska that if the Commission were to disapprove an agree
ment it must find substantial evidence that the agreement violated one of the
standards set forth in section 15 of the Shipping act 14 FMC at p 207
However the Commission also applied the balancing test first enunciated in the

In Thal case furthermore the Commission slated that bdalerahsm is a policy to be formulated by agencies of the government
other than the Commission which is a quawjudicial tribunal admimsrcnng the standards onhe Shipping Act 14 F M C at p 73
As discussed above this area of policy and accommodation to the desires of a friendly foreign government is presently in a stale of
flux awaiting reconsideration in the Argentine equal access and pooling case Docker No 7372

I agree with proponents that the Commission disapproves an agreement it must do soon the basis of evidence showing that the
agreement violates one of the standards et forth in section 15 See Svenska cited above 390 US at p 245 1 also agree that if the
agreement has minimal anticompetitive effects or minimal intrusions on the policies of the antitrust laws the depth and scope ofproof
required to justify approval might be relatively light My disagreement with proponents is with their contention that there is no
requirement that they go forward with evidence to rystify approval unless protesnncs or Hearing Counsel fist make out a case of
violation of the antitrust laws or Mow a facial violation as proponents would call n When anempting to restrain competition
proponents automatically fen counter to our national philosophy and accordingly they should show evidence of need benefit or

regulatory purpose at the very outset of the proceeding If Hearing Counsel or protestants have nothing more to show than a mere
restraint of competition to support their contentions for disapproval then proponents may then have shown on balance that the need
benefit em outweighs any possible harm detnment or invasion of the national policy favonng free and open competition
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Isbrandtsen case by finding transportation benefits which far outweigh
any relevant antitrust considerations which could be marshaled against its
approval under section 15 Id Citations of the Travel Agents case and
Svenska decision omitted

More recently the Commission has followed the above interpretations of the
Svenska decision approving the six lines space chartering agreements in Docket
No 7530 cited above In its decision approving the six lines space chartering
agreements the Commission stated
By the means of Agreement Nos 9718 and 9731 Respondents have reduced the level ofcompetition
among themselves As such the agreements run counter to the policies enunciated in the United
States antitrust laws in favor of free and open competition in the marketplace It is necessary
therefore to examine what benefits if any these agreements confer upon the public for the
Commission will not approve an agreement if it invades the policies of the antitrust laws more than is
necessary to serve the regulatory purposes ofthe Shipping Act Agreements Nos 9783 and9731
5 cited above 16 SRR at p 1566

This last statement is a pure reiteration of the original balancing test enunciated
in the Isbrandtsen case cited above which in turn was the genesis of the
Commissionstest in the Mediterranean Pools and the Travel Agents cases as
ultimately endorsed by the Supreme Court in Svenska

In its recent decision in the socalled EuroPacific case United States
Lines Inc v Federal Maritime Commission DC Cir July 28 1978 a case
involving an agreement to operate a joint service including agreement to fix
rates share profits and losses rationalize services and employ common
agents Id at pp 4 5 the Court remanded the proceeding to the Commission
with instructions to consider the antitrust implications Id p 46
Throughout its opinion the Court emphasized the duty of the Commission to
consider antitrust implications or aspects The court cited its own earlier
Isbrandtsen decision as well as other decisions of the Supreme court in which
that Court had recognized the duty of the Commission to study antitrust
implications The Court concluded
Under the Shipping Act then the FMC has the responsibility to consider carefully the antitrust
aspects of all agreements submitted for approval Id at p 15

But the Court did not say that the burden of going forward with evidence
showing need benefit or purpose shifted to proponents of agreements only
when the Commission has first found a violation of the antitrust laws or that an

agreement facially violates the antitrust laws as proponents would argue
The Court felt that the Commission had not explained why the public interest
supports approval notwithstanding antitrust implications Id p 20 However
the Court went on to say that before finding an agreement to be in the public in

O Another reason forclarification of the Svenska test may be the Commissionsproposed mlemating proceeding Docket No 76
63 Filing of Agreements by Common Carvers and Other Persons 41 Fed Reg 51622 November 23 976 The Commission n
proposing to require proponents of most types of agreements to submit evidence of need benefit or purpose For other types of
agreements such evidence is necessary only if the agreement appears to be violative of0c antitrust laws The Commission did not
explain he w it would derennine the status ofany agreement under the antitrust laws No final rules have Issued awl the Commission
may clanfy simply by requiring submission of evidence for all agreements because they all run counter to our national philosophy
favoring free competition as the cases I discuss show Furthermore section 15 does not distinguish between agreements which axeper
se violative of antitrust law or otherwise violative See Volkswagenwerk v EM0 390 US 5261 274277 1965 FMC v
Seamain Lines 411 US7267391973Agreement No 74F M0 521531 0965 Of course R there is relatively little impact
on competition the burden of justification may be lighter than otenvse See Agreement Nn 8760 17 FM0 61 62 1973
Agreement No 5796 16 SRR 159 170 1975
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ierest Yhe Commission must make some positive findings showing benefits of
the agreement which outweigh tha hann that results from any form of anticompe
titive arrangement not merely arrangements which are per se violative of the
antitrust laws In this regard the Court stated
The responsibility delegated to the Commission by Congress is no simply to guard agains per se

violations of the anawst laws it is to protect the public interest which may be adversely affected by
all forms of andcompelitive azrangements ld p 20

Finally the Court came back to the fact that after the antiuust implications are

considered the Commission must ultimately base its decision on Shipping Act

standazds stating
ln this case the FMC simply faied to address itself in any way to one of the factors specified by Con

gress in the Shipping Act Id p 20

The proceeding discussion of the EuroPacific decision summarizes my
entire discussion in this section of my decisionie 1 that proponents of any
anticompetitive agreements submitted for approval under section 15 of the Act
must show entitlement to approvai by showing need benefit purpose or other

jusitification and must do so at the outset of the proceeding whether the

agreement is per se or facially violative of the andtrust laws 2 that the

Commission will balance the need benefit etc against the invasion of our

naaonal policy favoring free and open competition and 3 that the ultimate
standazd for approval will be a Shipping Act not a Sherman Act standard

IX IN THE LAST ANALYSIS THE SUBJECT POOLING AGREEMENT

PRODUCES BENEFITS MAINLY RELATED TO 7HE ALREADY

APPROVED SPACE CHARlERING AGREEMENTS WTHOUT ANYSIOWING
OF HARM DETRIMENT TO COMMERCE OR INJURY TO OTHER CARRIERS

This record shows that after balancing the benefits flowing from approval of

the pooling agreement against its effects on commerce shippers or outside

carriers or the policies favoring free and unrestrained competition the benefits

outweigh any possible harm and the agreement deserves continued approval
The effect of continued approval of the agreement is to allow six Japanese

carriers to shaze aznong themselves whatever revenue they aze able to earn in the

total markei which is a minority share perhaps in the area of357 percent Such

Adopting the principle Uat any anticompeiive agreementrquires proponens to go forwerd with proof of need berolits elc

regarWess ot Ne staws of the agrxmen under the Sherman Act avoids the Aifficultpoblem of detumining exactly whn the

agraments would be considered undW he Shttman Ac or other antitrust law For example ihe pure pooling agreemem in ihis caFe

may oi maynot beperse violative ofthe Shttman Act Nocase ci4d to me by any pany a any case thst I have seen ciled by the Depan
menoflusticeinothercasesseemstoanswerthisquadonThevariascasescitedinvarablyinvolvemorothenpoolingagreements
for example lhey usualiy include price fixing exclusive righ4s to krtitories uc lt is not even clearihat pooling agreamenualoucon

stimte market divisions which ere pn se violeuvt af Ne Sherman Acc In ttw only shipping eese involving pure pooling o rcvanue

erisinundertheShemanAOtlhelowercourthadfoundtheagRementonbelaenaiobeanunrcasonablercstreintoftredethusnot
viola6veofWeShmmanActeitherperseorotlerwiuHOwevermeSupremeCourtdismissdthecesemmoolonappeWSeeUnUed
Smtes v HamburgAmeianSS Line 216 Fed 971SDNY 1914 vaca4A as mod 239 US 466 19161 Alfhaugh merke
divisions are considered pe se idative ot ihe Sherman Act US v ToDo Associates 405 US 596 1972 the vWoua

marletdivisioncausalsoinvolvekriaialrestrictionsacustomerallocaircufegUSvConsoliduredltunddesCory29tFZd
5632Cir196UAlsosomeamhori6abelievepodiqgagreementsarenotnecessarilymarketdivisionsSalocklinEronomfttof
TranvpnrwtionlSNFA1960pp292293n11SetalsoCellerRepmtPI38IlisnotnetESSUylowriteatrleduOrttNsyuecY00
My oNy pan is het the Commiuion should avoid Ne Shertnan Act thicket anduuW nol attempt to puule out WhNher pooling
agreemenlsareorarenotpeseviolativeofiheSheemanACtinthiscauapeciallywhCrotheroarewezclluivetertitoridrcatricliont
w divisions of cucWmers but mercly s sharing ot some venues eamed in he Wtel marke Aa disCUSSed in nOte A0 above
furthertnme section 15 does no distinguish agremenLC under antitrus riteria
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revenue sharing improves certain features of the lines space chartering agree
ments by encouraging the lines to charter out additional space and containers to
any other carrier operating under the space chartering agreements which have
already been found to be beneficial to commerce by the Commission The
pooling agreement together with the space chartering agreements also assists
the carrier parties to reduce costs and better utilize space on their vessels
Because of its revenue sharing features furthermore the agreement encourages
any carrier to solicit lowerrated cargoes at ports the carrier might otherwise find
unattractive economically This feature of pooling agreements namely encour
agement of additional service which might otherwise disappear because of
relative economic weakness of carriers was specifically recognized as a poten
tial benefit of pooling agreements by the legislators responsible for section 15 of
the Shipping Act as shown in the Alexander Report and confirmed by the later
Celler Report p 171 Other benefits of pooling agreements such as restraints
on excessive competition and malpractices have been recognized by the Com
mission in previous cases although to the extent these benefits as to malpractices
have appeared here they seem to have been minimal at best since malpractices
continued long after approval of the agreement and terminated because of several
other critical events unrelated to the agreements The agreement however did
place some curb on competition among the Japanese carriers which competition
had interfered with the effectiveness of the space chartering agreements

The space chartering agreements which have been exhaustively studied and
found to be beneficial by the Commission are the basic agreements which are
assisted by the pooling agreement At least so long as the space chartering
agreements continue to provide firstrate service help curb overtonnaging and
contribute to better utilization of vessels as they have been found to do the
pooling agreement which makes these space chartering agreements even more
efficient deserves continued approval Furthermore since the space chartering
and pooling agreements are all directed by the Japanese Government as part of its
policy to help improve the performance of its carriers and since these agreements
are inextricably interrelated disapproval of the pooling agreement while the
space chartering agreements continue in operation would be illogical Ultimate
ly the periods of approval for all these agreements should probably be coordinat
ed so that all of them can be considered as the unified whole they appear intended
to be

For ready reference a brief narrative description of the various articles of the
pooling agreement is shown in the appendix

WASHINGTON DC
November 15 1978

S NORMAN D KLINE
Administrative Law Judge
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APPENDIX

829

Under Article 1 of the Agreement the pooling of revenues is restricted to
cargo of the parties moving in the trades between ports in Japan and ports in
California Oregon and Wasington including cargo originating or terminating in
OCP territory Under Article 2 minilandbridge transshipment mail and bulk
liquid cargo are excluded from pool cargo Pool cargo is defined as cargo loaded
ordischarged to or from the parties containership vessels operating in the trades
The parties may elect to include as pool cargo cargo moving on their semi
container or conventional vessels Under Article 3 revenues derived from pool
cargo are defined as the basic ocean freight and the applicable currency and
bunker surcharges less the allowances as permited under Article 4 Under
Article 4 compensation equal to ten 10 percent of the freight including
surcharges and compensation covering the cost of terminal and handling
charges also such other special allowances as may be decided are authorized as
deductible allowances Under Article 5 the pool share of each party is divided
equally into one sixths for each the Pacific Northwest and the Pacific Southwest
trades except in the Pacific Southwest trade the share of NYK and Shawa are
apportioned as onefifth and two fifteenth interests respectively Under Article
6 the pool period on a calendar year basis is fixed except for the initial year and
under Article 7 pool revenues are to be apportioned and settled among the parties
at the close of each pool period but limited to fifteen percent of each partyspool
share if its contribution is less than its pool share Should there be a surplus it
shall be apportioned among those parties whose contributions range from 85 to
115 percent of their respective pool shares And under Article 8 a penalty shall
be assessed in the case of a party whose contribution does not attain eightyfive
percent of its pool share but not to exceed fifteen percent of the share The
amount assessed shall be apportioned among the parties whose contributions
range from eightyfive to one hundred and fifteen percent Other provisions deal
with the quantum for voting Article 9 attendance at meetings Article 10
arbitration in case of dispute Article 10 reporting Article 12 withdrawal
Article 13 and duration Article 14 Since the Agreementsapproval there
has been no occasion to include other cargo Article 2 agree upon other special
allowances Article 4 or resort to arbitration Article 11 Ex 2 pp 1012
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FEDERAL MARITIME COMMISSION TITLE 46SHIPPING Chapter IVFederal Maritime Commission SUBCHAPTER AGENERAL PROVISIONS PART 502 Rules of Practice and Procedure DOCKET NO7850GENERAL ORDER 16AMDT 291 PETITIONS FOR DECLARATORY ORDER March 71979 ACTION Final Rule SUMMARY The Commission srule governing issuance of declaratory orders isrevised todefine the limits of applicability of the rule and toadopt procedures governing notice participation of persons not named inthe petition referral toaformal docket availability of discovery and evidentiary hearing and timing and limits of submissions indeclaratory order proceedings The changes are necessary because of prob lems encountered inthe above specified areas due tolack of guidance inthe current rule The amendments will serve toprovide uniform guidelines and eliminate current confusion inprocessing of petitions for declaratory orders DATES March 131979 SUPPLEMENTARY INFORMATION The Commission bynotice published December 51978 43FR56921 proposed toamend Rule 68of the Commission sRules of Practice 46CFR 502 68which provides for issuance of declaratory orders The proposal indicated that experience has shown that the current rule isdeficient due toitsfailure tooutline procedures governing processing of petitions for declaratory orders and itsfailure todefine limits of matters for which itisappropriate toinvoke the declaratory order procedures Specific areas of confusion under the current rule include whether tonotice the filing of the petition whether and towhat extent participation bypersons not named inthe petition including Heating Counsel will bepermitted when referral toaformal docket isappropriate towhat extent discovery and evidentiary procedures should beavailable and whether the parties submissions onthe merits must accompany the petition and reply 830 21FMC



RULES OF PRACTICE AND PROCEDURE 831 The proposed rule was designed toremedy these deficiencies No comments were directed tothe substance of the proposed rule Accordingly we have decided toadopt the rule asproposed with minor language changes The legislative history of the Administrative Procedure Act indicates that Congress recognized that anecessary condition of the ready use of adeclaratory order isthat itbeemployed only insituations where the critical facts can beexplicitly stated without the possibility that subsequent events will alter them Initsorder denying apetition for declaratory order inDocket 7660served August 91978 the Commission also recognized that declaratory orders are not suited todispose of contested factual issues Accordingly itwill usually not benecessary toresort todiscovery procedures or evidentiary hearing indeclaratory order proceedings For this reason we are adopting afiling schedule limited topetitions and replies with such filings tobeaccompanied bythe party scomplete legal and actual presentation astoitsdesired disposition of the merits of the petition Relief from this schedule would beavailable only ifthe party could clearly substantiate itsneed for discovery or evidentiary hearing Under this amendment all petitions meeting the requirements of the rules will bereferred toaformal docket and notice of filing thereof will bepublished inthe Federal Register The notice will indicate towhat extent replies are permitted Inthe case of petitions which are not of general public interest but which involve matters limited tospecifically named parties replies bypersons other than those named inthe petition will bepermitted only upon grant of intervention bythe Commission under Rule 7246CFR 502 72Participation bythe Commission sBureau of Hearing Counsel will begoverned bythe same standards asother persons Inaneffort toclarify the circumstances under which petitions for declaratory order are not appropriate our new rule recites the recognized limited purpose of declaratory orders viz toallow persons toact without peril upon their own view The rule further distinguishes between declaratory orders and coercive orders and refers tothe appropriate sections of the rules under which the latter are tobesought Finally the rule makes itclear that declaratory orders are tobelimited tomatters involving conduct or activity regulated bythe Commission under statutes administered bythe Commission Pursuant tosection 4of the Administrative Procedure Act 5USC553 and section 43of the Shipping Act 1916 46USC841 asection 502 68of Title 46CFR isrevised toread asfollows 502 68Declaratory orders aThe Commission may initssound discretion issue adeclaratory order toterminate acontroversy or toremove uncertainty Petitions for the issuance thereof shall state clearly and concisely the controversy or uncertainty shall name the persons and cite the statutory authority involved shall include acomplete statement of the facts and grounds prompting the petition together with full disclosure of petitioner sinterest shall beserved upon all parties named therein and shall conform tothe requirements of Subpart Hof this part Attattrey Oenaal sManual onthe Administrative Prooeduro Ace USDepuumnl of Justice 1947 p60Anatomy General sManual cited above p5921FMC



832 FEDERAL MARITIME COMMISSION bPetitions under this section shall belimited tomatters involving conduct or activity regulated bythe Commission under statutes administered bythe Commission The procedures of this section shall beinvoked solely for the purpose of obtaining declaratory rulings which will allow persons toact without peril upon their own view Controversies involving anallegation of violation byanother person of statutes administered bythe Commission for which coercive rulings such aspayment of reparation or cease and desist orders are sought are not proper subjects of petitions under this section Such matters must beadjudicated either byfiling of acomplaint under section 22of the Shipping Act 1916 and section 502 62of this part or byfiling of apetition for investigation under section 502 69of this part cPetitions under this section shall beaccompanied bythe complete factual and legal presentation of petitioner astothe desired resolution of the controversy or uncertainty or adetailed explanation why such can only bedeveloped through discovery or evidentiary hearing dReplies tothe petition shall contain the complete factual and legal presentation of the replying party astothe desired resolution or adetailed explanation why such can only bedeveloped through discovery or evidentiary heating Replies shall conform tothe requirements of section 502 74of this part eNo additional submissions will bepermitted unless ordered or requested bythe Commission or the presiding officer Ifdiscovery or evidentiary hearing onthe petition isdeemed necessary bythe parties such must berequested inthe petition or replies Requests shall state indetail the facts tobedeveloped their relevance tothe issues and why discovery or hearing procedures are necessary todevelop such facts fAnotice of filing of any petition which meets the requirements of this section shall bepublished inthe Federal Register The notice will indicate the time for filing of replies tothe petition Ifthe controversy or uncertainty isone of general public interest and not limited tospecifically named persons opportuni tyfor reply will begiven toall interested persons including the Commission sBureau of Hearing Counsel Inthe case of petitions involving amatter limited tospecifically named persons participation bypersons not named therein will bepermitted only upon grant of intervention bythe Commission pursuant tosection 502 72of this part Petitions tointervene shall besubmitted onor before the reply date and shall beaccompanied byintervener scomplete reply including itsfactual and legal presentation inthe matter gPetitions for declaratory order which conform tothe requirements of this section will bereferred toaformal docket Referral toaformal docket isnot tobeconstrued asthe exercise bythe Commission of itsdiscretion toissue anorder onthe merits of the petition By the Commision SFRANCIS CHURNEY Secretary



FEDERAL MARITIME COMMISSION DocKEr No 7610JOY MANUFACI URING COMPANY vLYKES BROS STEAMSHIP LINES ORDER ONRECONSIDERATION March 81979 By petition filed January 111979 the Complainan Joy Manufacturing Company requested rewnsideration of the Commission sOrder of Decem ber 151978 partially adopflng the Inipal Decision and remanding the proceed ing tothe Presiding Officer for adetermination of the applicable freight chazges The Complainant spetition fails toraise any allegations of fact or lawnoalready fully considered There being noetror found inour decision onthe existing record and nothing new roadd that would affect our decision reconsid eration isunwazranted The Petition istherefore denied The Commissiods decision served Decem ber 151979 isaffirmed ITISSOORDERED By the Commission SFRANCIS CHURNEY Secretary See Ruk 261 NYeCanmis ios Ruln MNr inodRxcdurz 91QM
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PACIFIC WESTBOUND CONFERENCE INVESTIGATION OF RATES 835

Recycling Industries Inc NARI the party which carried the burden of proof
for this particular proceeding

Administrative Law Judge Seymour Glanzer Presiding Officer issued an
Initial Decision on August 15 1977 in which he found PWCs ratemaking
practices concerning woodpulp and wastepaper in violation of section 15 and in
contravention of section 18b5As a result he directed that PWCs Agree
ment No 57 be modified by eliminating the conferencesrate fixing authority
over wastepaper thereby declaring wastepaper rates open Exceptions to the
Initial Decision were filed by NARI PWC the Commissions Bureau of
Hearing Counsel Hearing Counsel and American President Lines Ltd APL
and SeaLand Service Inc Sea Land NARI and PWC filed replies to excep
tions Oral argument was heard on September 14 1978

Though environmental evidence was received during the hearings the Presid
ing Officer issued his Initial Decision based solely on the economic record The
CommissionsOffice of Environmental Analysis OEA considered the environ
mental ramifications of this proceeding and prepared a draft environmental
impact statement DEIS pursuant to the National Environmental Policy Act of
1969 NEPA 42 USC 4321 et seq Several parties filed comments to
OEAs completed DEIS A Final Environmental Impact Statement FEIS
incorporating and responding to comments in the DEIS was served on Novem
ber 29 1978

BACKGROUND

Woodpulp a commodity used in the manufacture of paper and paper products
is produced from primary materials mainly residues from the manufacture of
other forest products Wastepaper a secondary material obtained through recy
cling can also be used as a raw material in the manufacture of paper and paper
products though not necessarily in the same manufacturing process as wood
pulp Only specific grades of wastepaper can be used to make specific grades of
pulp Both in the United States and in the Far East woodpulp has consistently
remained the more highly valued commodity

Since 1967 PWC rates on woodpulp have been open thus allowing
individual members of PWC to set their own rates for woodpulp Since 1970 the
PWC rate for wastepaper has been incorporated into one line item The PWC
contract rate for wastepaper during the period covered by the record in this
proceeding was higher than representative open rates for woodpulp Though
PWC originally carried more woodpulp than wastepaper it now carries a greater

Hearing were conducted which resulted in almost COI pipe of to nmony and the introduction M 109 e5hibu
See Commission order dated October 28 1978

An earner prepared DEIS we thus comidered a threshold emessment survey

Comment were received trom Hearing Counsel PWC NARI EPA Garden State Paper Co Inc 1st Department 01 Energy
U S Dcpanmenr of Commerce 0 5 Manitmc Admmrudmn and h S Department of Interior

PWC fled a motion to strike the DEIS on asanal or ground TM motion was dented FA Commission order on September 8 1978
PWC tied a Renewed Motion to Strike the 115 For reasons which Iollow this motion will be denied

Approximately 125 tens of wastepaper are needed to produce one ton ot cellulose Ether 1TR 2512

The dtpdnty of rates Iscrwcen wastepaper and woodpulp has decreased markedly since the close of the record Woodpulp rate
have increased egmticamly so that presently the rate ddrerencc between the two commodore A neglieihle to Korean pons and has
been considerably narrowed to Japanese pons Wastepaper the highest volume commodity moving it Japan and Korea via PWC
cunera has a rate well below the average height rate ot the 113 highest tonnage volume commodities moving to the Far Eat

2 1 FMC
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volume of wastepaper Moreover its wastepaper volume has continued to
increase steadily and at times dramatically

PWC members carry virtually all of the wastepaper shipped to the Far East
from West Coast ports However PWCsshare of the export woodpulp in this
trade has been decreasing due primarily to the strong competition it receives
from non conference carriers liners tramps and specialized breakbulk
vessels

The Presiding Officer found that PWCs rates on wastepaper violated section
18b5by 1 measuring the rate for wastepaper against that of a similar
commodity woodpulp 2 concluding that wastepaper rates did not conform
to the normal ratemaking factors of cost value of service or other transportation
conditions and 3 concluding that wastepaper dealers were harmed by PWCs
wastepaper rates ie export wastepaper movement was inhibited and dealers
thereby lost profits The Presiding Officer also found that PWCs ratemaking
practices violated section 15 because 1 PWC misused its conference agree
ment to contravene the regulatory purposes of section 18b5in fixing its rates
so unreasonably high and 2 PWCs ratemaking practices were unjustly
unfair as between wastepaper and woodpulp shippers exporters and importers
He declined to rule on any possible violations of sections 16 First and 17
however deciding that to do so would serve no useful regulatory purpose

POSITION OF THE PARTIES

NARI supports the Presiding Officersultimate conclusions but offers two
exceptions concerning the form of relief First NARI believes the Commission
should actually prescribe what is reasonable and fair for future wastepaper
rates Secondly in determining what is reasonable and fair NARI suggests that
the Commission consider PWC members rates on competing woodchips

Hearing Counsel excepts to the Presiding Officers finding of Shipping Act
violations With respect to section 18b5Hearing Counsel specifically excepts
to the findings that

1 PWCs wastepaper rates have adversely affected the volume of wastepaper movement
2 PWCs wastepaper rates have caused a reduction of profit to wastepaper dealers

3 The effect Commission incentives for expanded wastepaper exports will have on domestic
wastepaper users need not be considered by the Commission

As to section 15 Hearing Counsel excepts to the finding that
4 By fixing wastepaper rates so unreasonably high as to be a detriment to commerce PWC

misused its conference agreement and operated beyond the scope of the Commissionsgrant of
partial immunity from the antitrust laws

Hearing Counsel does not argue that PWC rates on wastepaper are or are not
unreasonably high for purposes of section 1865but rather contends that
NARI has failed to establish that these rates are detrimental to the commerce of
the United States

Like Hearing Counsel PWC argues that the Initial Decision errs in finding
that wastepaper dealers are harmed by PWCsrates on wastepaper Additionally
PWC contends that the Presiding Officer erred in finding that

In 1971 PWC carried 92 3 o1 the exports to Japan and in 197295 2 In percentage al the tonnage to Korea for thaw vme
years was even higher

21 FM0
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1 Non conference competition from carriers of woodpulp is not a legitimate ratemaking factor
justifying the open rates on woodpulp and

2 PWCswastepaper rates were unreasonably high

In support of its second exception PWC further submits that a wastepaper
and woodpulp carried by PWC do not compete with each other b PWC
woodpulp rates were not shown to be profitable and c any difference in rates
between the two cdmmodities is justified by a number of transportation factors
Finally PWC argues that its rate actions have neither violated section 15 nor
caused a loss of antitrust immunity

APUSeaLand adopt PWCs exceptions concerning the reasonableness of
wastepaper rates for purposes of section 18b5They then proceed to argue
that even if these wastepaper rates are condemned by section 1865section
15 was not thereby violated and PWC was not operating outside the grant of
immunity from the antitrust laws

21 FMC

DISCUSSION

Regulatory Issues
After thoroughly reviewing the exceptions and replies together with the entire

record we are compelled to reverse the Initial Decision and find PWCs rates
and practices concerning wastepaper lawful under all applicable sections of the
Shipping Act We do so for the reasons set forth below

The Order of Investigation which initiated this proceeding raised possible
violations of sections 15 16 First 17 and 18b5 The Presiding Officer
decided that no useful regulatory purpose would be served by determining the
sections 16 First and 17 issues in Tight of his finding violations of sections 15 and
8b5Initial Decision at 99 Our disposition of this proceeding however
requires a brief consideration of these two sections

Section 16 First proscribes rates which result in undue or unreasonable
preference or prejudice Section 17 prohibits unjustly discriminatory rates
between shippers In North Atlantic Mediterranean Freight Conference
Rates on Household Goods 11 FMC 202 213 1967 the Commission
distinguished these two sections

To constitute unjust discnmination section 17 there must be two shippers of like traffic over the
same line between the same points under the same circumstances and conditions but who are paying
different rates In such a case it is immaterial that the shippers are not in competition with each other
Where the service is different g different commoditiesor the transportation is between
different localities it is a case of undue or unreasonable preference or prejudice section 16 unless
the many relevant considerations render the different rates reasonable Ordinarily the shippers must
be competitors

Any specific exception or reply notcprely addressed hay nonetheless been fully considered by the Commission
Section 16 states in pertinent pan

that It shall be unlawful for any common carrier by water

First To make or give any undue or unreasonable preterence or advantage to any particular person locality or descnpuon of
traffic to any regard whatsoever or m subject any pamcolar person locahiy or description N traffic to any undue or
unreasonable prejudice or disadvantage in any respect whatsoever

Section 17 states m pertinent pan

that no common earner by water in foreign commerce shall charge any rate which is unjustly discriminatory
between shippers or pons
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Section 17 is clearly inapplicable to this case Wastepaper and woodpulp are
not like commodities nor are they transported over the same line between the
same points The majority of wastepaper carried by PWC to the Far East
originates in and is shipped from California ports Woodpulp is manufactured
almost exclusively in the Pacific Northwest and consequently is shipped from
ports in that area Initial Decision at 55

Three elements must be present before a carriersrates will violate section 16
First I there must be a competitive relationship between the commodities 2
the complaining party must be actually disadvantaged and the other party unduly
favored and 3 the difference in rates must be undue or unreasonableie not
justified by other factors Household Goods 11 FMC at 209 Nickey Broth
ers Inc v Associated Steamship Lines Manila Conference 5 FMB 467
47677 1958 We need only consider the first of these elements to find that no
violation of section 16 First is presented

NARI has failed to establish that the particular grades of wastepaper moving to
the Far East are competitive with the particular grades of woodpulp which move
in the same trade While it is no doubt true that both commodities compete in cer
tain end usesLe that both can be used as a raw material for the manufacture

of paper or paperboard specific grades of wastepaper can only be used to
produce specific grades of pulp of a like kind and quality The table below
indicates specific grades of woodpulp exported to Japan in 1972 and 1974s

TABLE I

Imports in tons

Commodity 1972 1974

Dissolving pulp 206880 216784

Bleached sulphate 151251 269386

and sulphite pulp
Unbleached sulphate 16388 4136

and sulphite pulp
Groundwood pulp 37 7

TOTAL 374556 497268

Japanswastepaper imports for the same years were 69413 tons and 184214
tons respectively

Dissolving pulp which accounted for 552 of Japans total pulp imports in
1972 and436in 1974 is used in the manufacture ofnonpaper products eg
rayon No type of wastepaper can be substituted for it The next highest volume
woodpulp grade bleached sulphate and sulphite pulp could only be compatible
with tab cards as a raw material Tab cards however constitute only about 10

Among the factors mentioned by the Commission in Household Goods Mich would work to make a preference or prejudice
reasonable or due are carrier competition the convenience of the public the fair interest of the carrier the relative quantities of the
traffic moved the relativecost of the service and profit to the carder and the situation and circumstances ofthe respective customers
Household Goods 11 EM0 at 210

Japan is the only Far East country for which detailed statistics were Introduced It is however the largest Far East mponer of
woodpulp and wastepaper and s therefore representative for purposes of analysis

1972 data from entire United States Ex 92 p 177

1974 data from West Coast only Attachment to Response of NARI dated March I8 1976

An addmonal 6955 tons of semibleached sulphate were Imported in 1974 but no comparable figure exists for 1972

Exhibit 22 and Attachment 3 to Reply of Heanng Counsel dated March I 1976
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PAC FiCWESTBOUND CONFERENCE WVESTIGAi10N OF RATES 839 percent of the wastepaper movement tothe Faz EastiO Unbleached sulphate and sulphite grades of pulp make upaminor percentage of woodpulp exports toJapan less than 1percent in1974 These are the only grades with which 50of the wastepaper exports could compete new corrugated cuttings old coirugated bag waste and grocery bags Virtually nogroundwood pulp isexpoRed toJapan However this isthe grade of pulp with which old newsprint one third of the wastepaper exports could compete These figures indicate that for 1972 more than 83of Japan swastepaper imports from the United States could not compete with more than 95of itswoodpulp exports For 1974 more than 99of the woodpulp could not compete with 90of the wastepaper moving inthe trade Moreover even the theoretical compatibility between tab cazds and bleached sulphate and sulphite pulps was not established asfact onthis record Section 18b5contains two elements 1isthe rate unreasonably high or lowand 2has the unreasonableness of the rate caused detriment rocom merce Investigation ofOcean Rate Structures 12FMC34551968 Anunreasonable rate isone which does not conform tothe ratemaking factors of cost value of service or other transportation conditions nvestigation of Ocean Rares 12FMCat 56Because the PWC rates at issue even ifunreasonable have not been shown toresult indetriment rocommerce itisnot necessary todiscuss the reasonableness of PWC swastepaper rates Our decision turns onthe detriment tocommerce standazd of secuon 18b5The Commission has had occasion todiswss detriment tocommerce inseveral cases Arate which handicaps tonnage from moving or which impairs the movement of goods has been found detrimental rocommerce ron and Steel Rates Exporo lmport 9FMC180 191 192 1965 OutboardRaresAffecting Export Hrgh Pressure Boilers 9FMC441 458 1965 InRates Hong Kong United States Trade llFMC168 174 1968 the Commission held that acomplaining carrier makes out aprima facie case of detriment rocommerce ifitdemonshates anadverse economic impact upon itself Ultimately the Commission decided not torestrict the meaning of detriment tocommerce torates which prevent acommodity from moving Accordingly detriment was chazacterized assomething harmful and was not limi edtoBauCUpontesrimaoYOfNARi ariam RichudP Smvrort hepercenm8eofvazapapmexpwu romNeWa Coutheati dowe ufollon Old mwsprint 317Nev DouUle lircd KMcartuga sdcuning 16OldcmuB teA IlBag Wn 1009b Gocuy bay 100TEcuN 100pry 61samNexA aw7Le Cammiuion IW16vppwe nYnaaclurge fled bycommoo curiv byrWinNe faeigo commertt Mthc UniteA Suw awofertow Mcunm wEich flubeuin ilfiMeb bew YvsuauLlyNH Rbw nbbeEmimenW bNe cao mntt of Me UuYd Swn 7Tc PruiCiN Oldr fouoEU MtlutPWCv neP Wmn vae eaubiwu eEwvaBeously tigItitiW Decbiov tl27 He fwAacaeclu0ed IbY tliue mn ven uveuau4k lbycompvin9 Ne n4favosteppa 6IwMimilv eommadi YPR61deutmiuo tlul PWC ruu 9oW ntea we oaNufled br the ewmJ mem kiee fcmMCp1 YVYL OI MIYItt QM1CIMSp01 Y100 C0114140N NhV LYIOO tl2NQ4J01wu ewYuevhich prevevn cui from movuP uAenimenW bcmun ce21FMC





PACIFlC WESTBOUND CONFERENCE INVES77GA770N OF RAfES H41 1973 145 554 98530 264 153 1974 190 793 100 887 327 303 1973 126 096 124 804 283 207 I976 132 179 132 329 285 950 As this table indicates wastepaper exports toJapan and Korea increased steadily and dramatically from 1971 through 1976 with aslight decrease in1975 coinciding with aworldwide recession This ocwcred despite PWC freight rates which NARI contends are ouvageously high These export trends completely belie any azgument that PWC wastepaper rates aze inhibiting the expoR of wasrepaper Far East demand for wastepaper continues togrow regardless of the freight rate onthis commodity i9Based upon this record we aze unable tofind any harm towastepaper dealers which amounts rodetriment rocommerce under section 18b5The Presiding Officer found PWC sratemaking practices violative of section 15intwo sepazate ways JOFirst because the Presiding Officer reasoned that PWC fixed wastepaper rates sounreasonably high astobeadetriment tocommerce incontravenfion of section 18b5itsconference agreement operated rothe detriment of the commerce of the United States and conVary tothe public interest Secondly hefound PWC sratemaking practice unjusdy unfair asbetween wastepaper and woodpulp shippers exporters and importers Initial Decision at 96The first finding neccssazily rests upon his prior finding that PWC swastepaper rates were sounreasonably high astobedevimental tocommerce iethat these rates insome way hazmed wastepaper shippers As discussed above however such afinding cannot bemade onthis record Nor can any finding bemade of unfaimess between wastepaper and woodpulp ship pers or exporters and impoRers solely onrather dated requests from shippe sand receivers of wastepaper that PWC lower itsrates Again there isnotimnEPaccAne 6CFRl03 TtU Asimilu treeA isrt11a eEincapau Mruepper fmm Ne murc Unikd SusSrr UNted Smn Depunmem MCamm ePWp PaperandBmrd 01SprinB 199Wblicvian of which vetlwu1tinB offcial nauce lofr1Ihc eapon vdume oruerypa ie19vuaoall ime rtcwd wryusiny Ne prcviow hiBh of 19l 7be 191imsavu iovntepvpercurying aeurtMerrn NauB Craised tAe frcigM1tclurBe fawas paper wice dunn6 ivpvioE EaIArtacluoenu BuMCRichud Pbvroll PmiAeM of Caiualida cdFiben lrcrcslifiedanlulr 33IffiJ Nal fIrtawn ble equil llefrti6hl nu5 vereandislied farueppeNiqrcnu bNC FvEwviNin 12monN period ruiepaper hipmenu aboerd PWCvesuls would inneaie IODpaum viNin 36monW NeY ldinaa ebppro ima ely 300 OOO auper yeu aMbY19lBNeY ould mach lOp 00pbes perrm freM7Lia predictim wu ubsun ally md witlww nYrtMNOn ivPWCa clullen6 19Ileapans wert 33paado 1913 uMLy19epau ludrtacMd Ne 300 OOObn kvel Mareave faIff combinE wu paper cxpwb blapan luuTuvan Wdie Philipqm maclKA 617 OOOwns UNted SnDepanmemof Cammercc Pulp Paprr undBw dISpind 19iBl Satioo ISnanmpatimn VnMCommissioe slWl Gwppov cuul amoditY NYa8ramem NtifMs whunjustly dscnmire ayar uiJair ubaveee cvrien Mippus sapmm impmen apau abeMae expwten from Ne Uni cdSum aMIeir fwei8ecampetiwn nboperae mMeAmimemofNe cwnmeRe of Ne UNicd SusabEeconwy oNe public inurex amhinvid tioe of WAaY Wslull ppove IIoNer 6rnb mdifco ion acmlla iov He Wsn yvtedNU IIIOempl0yfn 1gmemmt winlYmusly PWC ope teA hY4Xope OItAe Commi55fai 3gnnl Of pniY immuury 4mNe uxiwu tiIINJDauiao 96We unMgrteviM Ni wlYSis PWC ruopa tin8 unEer nyproved eonfererce pmimv Apeemem No SrhicA gvenuNanty mMaauMchuga far Ne nrtiege of eoods Evcn naumin PWC nua onvueryper rae wuve we blr hiYh umDe Oevimrnul brnmme aNercbr canmveNng seaian 1bNNe propumrcAy vou10 hbdiuppeoretlaee eua Only Wmivinud erexe bNsdi appoveA necoulE PWC EemriderW ievidatiood Mioe 1b1u0peWmiouA FrdrrolMari imeCannii iion vCa aRr76F3d09IIB119b6 VaRry Ewpa eind Co vGrarr Onr 1r UFMC1623119 OPWC auld mlure openad hYaM Nc acape of Ne Cammivioe iuuof pwd immuitiry fiwn tlr niouuIwwNvc rial uduction ISsimplr Lxauu npuLLsAW Wclurgd oumsuwbly high nrc 71ti doea mmcm Nu Ne Commission upovuleu roJla Ne kvel af nvNCh fiMuneuaublY Iti86 UMa inSercN upmisary utlwmy ova atiw 1grtsmmb Me Commi sion cauld canAirimcllY frconfennoe uctiw 1pamem beuurt tlwNe mEemrcA neintlmasovbk kvel SaodMe 3iupra



H4Z FEDERAL MARiTIM6 COMMISSION

evidence of record from which to conclude that the PWC rate structure on

woodpulp and wastepaper in any way inhibited the expoR of wastepaper thereby
operating to the detriment of the shippers or receivers

Environmental lssues

The National Environmental Policy Act of 1969 reflects a national concern for
the quality of the human environment It sets forth a number of environmental

goals33 and also directs that to the fuliest extent possible the public laws of the
United States be intarpreted and administered in accordance with its policies 42
USC 43321 To accomplish these goals and implement these policies
Congress has established certain procedural requirements with which all Federal

i agencies must comply 42 USC 43322 The most significant of these

procedures is the preparadon of an environmental impact statement for every
Federal action significantly affecting the quality of the human environment
42USC43322c By requiring an impact statement Congress intended that
Federal agencies consider environmentai issues at the same time they consider
other matters within their mandates in a balancing process84 Calvert Cliffs
Coordinating Committee v Atomic Energy Commission 449 F2d 1109
11121113 DC Cir 1971

The potential environmental effects of the Commissions final decision have
permeated this proceeding from its inception During the hearings evidence was

introduced relating to both the environmental and economic issues After the

i close of hearings however the Commission instructed the Presiding Officer to
issue his Initial Decision solely on the ecnnomic record before him without

considering the environmental evidence96 The OEA subsequently prepazed a

DEIS in which it concluded that the final decision in this proceeding was a major
Federal action hich had the potendal for yielding several important environ
mental benefits The OEAsFEIS reiterated this conclusion but noted that it was

based upon certain assumptians which must be determined by the Commissionin
its final resolution of this proceeding88 We nd certain of these assumpdons

Among tleae Qaals ia tAat of enchancjiny tlw quetlty of enawable rceourcec end approeehing tha maximum eneineble
reeycllny of deplauble raourca 42 USC 4331b96

77wuhNBPA policiee and galo are upplementery to our eziuin eulhmiuqom 42USC1333 and in no wey rcpeei he
namtewhiah we rdauleu N8PA9 pplleability a proceediny undertlw Shippiny Aet ho never 6een eldarly rctolvedOM wuM1 hes
concluded thu NBPA doas nd npand tha Commiuions power m rqect tuitf punuant W eecdon 18b on nonaututory
envlronmenql rounM Commruwrallh oJPenniylvpnia v Pederul MaNtleu Cammisslan 393 F Supp 793 80LDDC 1975Jt
would ppeei Nat Ihe Cammltelone powm lo Nxpprova e nte punumt to eecuon 18b miQht imllvly not 6e expanded by
NBPA We mnclude Nat NEPA applia W our eQludicatory prxeeNnye if al ell under Ihe public inlmeat provieion of aecUon 1
We will eccordinply conai4r the environmenW effecu of thia ecdon undar Nis aectlon

Commiselonordarof Octa6mt81975 The ComManlon had wrveda Naioe of Iment a Maka en 8nvironmenml Ascasment
an Septembr Y6 1475 In whieh it nated Net Ilw flnal rowWon oP ths iuum mqy comtlWla a maJm Poderel ution sfynlfloenUy
dfMinQ Ne qulity of the humm enviranment

The P81S eoncludee tht Ne envlronmenW ly preferebla elternedve In Nie proceedinQ is to deelere PWCa ntemaking preclicec
uNewful uM order i1s member linet to flle ud obwrve feir wutepoper retee P813 at 18 Ifthe Commleeirn foilowa this rnuna of
uUonlhe followiny environmeolal6snefile w pndlated far he Udud Suw I lower eolid wWa management coedl2 leu fwl
cauumed3 Ips ImdPlll ueed 6 Iw proceeewroruwdA and 6 Iae eir uW wabrpolluume produced7haeeImpactt ero baead
upon a hypdMllcd inenaee In exparq of wutpwper to lapen end upon tAs following wump4one

I lawer wuppepm nta wlll geaaate yroetm demend

2 demend will raquin increeead expmc oP approImeWy 20000 wne of wuupoper per year

J wuleppar ie en adequale eub4Nte in papermloinp fm waodputp in Iepen an9 competltlve In Nat mvtet with
woodpulp and woadeMpa end

4 increaud ezpone o wwleqper will roplacro a Iite emounl ot waadpulp fran 6eln produced in Ne United Suroe Por

chipment lo lapm PEIS at 3
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PACIFIC WESTBOUND CONFERENCE INVESTIGATION OF RATES 843 unsupported bythe primary economic record Consequently the environmental conclusions of the FEIS which are premised onthese assumptions are of novalue tousinour final decision Our earlier discussion indicates that the record isdevoid of evidence that wastepaper isanadequate substitute for woodpulp inpapermaking and competi tive with itinJapan 37Moreover only asmall fraction of the wastepaper exported toJapan via PWC carriers could conceivably besubstituted for alike grade of woodpulp moving inthe same trade and there isnoevidence that even such limited substitution could or would take place Because of the limited nature of the substitutability of wastepaper for wood pulp itisinconceivable that increased exports of all wastepaper grades would replace alike amount of woodpulp from being produced inthe United States Moreover ifwastepaper and woodpulp were directly competing with one another inJapan then anincrease inthe exports of one should bematched byacorresponding decrease inexports of the other Such isnotthe case 38TABLE III PWC Wastepaper and Woodpulp Carriage toJapan 1967 1976 short tons 30Wastepaper Woodpulp 1967 34718 137 210 1968 27580 91936 1969 43421 105 638 1970 61942 10t 588 1971 62638 49334 1972 70449 79207 1973 145 554 132 382 1974 190 793 142 524 1975 128 096 63720 1976 132 179 89413 This table indicates that from 1967 to1976 woodpulp and wastepaper exports onPWC carriers moved inconjunction when one rose sodid the other and when one declined the other followed 40Finally the assumption that lower freight rates for wastepaper will result inincreased demand for and exports of this commodity was not established Wastepaper expoRS toJapan and other Faz East countries have increased steadily even inlight of the allegedly high rate onwastepaper Hazd evidence that Japanese receivers would increase their demand ifrates were lowered was simply not presented byNARI or any other party Japanese demand for The FEIS also assumes Nat wastepeper iscompe iive wiN woodchips inJapan Woodchips are beyond 1he scope of his procading Though lerge volumes of woodchips ere ezported tolapan Ney dosoonspecialized non common carriers undcr long lemcanvacls end are not subjal toour jurisdiction Waadchip exports are thus immaterial NARI sown wiNUS meded lhat additionel expons awastepaper would not necessarily rcsult inadecr ase inheaports of woodpulp Tr 231 Sdutt Exhibit 71Attechment AAppendix AtoPWC Ezceptions To1a1 Uni edSueaupons of wastepeper and woodpulp Por Ihis period rcFlect the same trend United Slates Depanmmt of Commertt Pulp Paprr and Board 41Spring 1976 Thet theu two commodilies donol move rcciprocally ismost naicwble for 1970 Nrough 1971 Woodpulp decreased fmm 101 338 mns W49334 ons yet wastepeper increased only merginelly There are lerge numben ofexclusive agents for foreign peper mills operaling inNe Uniled States Tr 1384 NoM was called asawimess tusuppmt Nis essumption



QQFEDERAL MARITIME COMMISSION wastepaper will most likely reain at high levels inthe future regardless of the freight rate component of itslanded price THEREFORE ITISORDERED That the Excepuons of Pacific Westbound iCanference Bureau of Hearing Counsel American President Lines Ltd and Sea Land Service Iac are granted tothe extent indicated above and ITISFURT HER ORDERED That tha Inidal Decision served August 15I1977 isreversed aad itsorder vacated and ITISFURTHER ORDERED That Pacific Westbound Conference sRe newed Motion toStrike isdenied and ITISFJRTHER ORDERED That this proceeding isdiscontinued IISFRANCIS CHURNEY Secretary




