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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 551

EUROPAM PAPER FIBRE CORP

v

SEA LAND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

December 28 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on December 28 1977

IT IS ORDERED That applicant is authorized to waive collection of
1 300 00 of the charges previously assessed Europam Paper and Fibre

Corp
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 551 that effective July I 1977 for purposes ofrefund or

waiver of freight charges on any shipments which may have been shipped during the
period from July I 1977 through July 12 1977 the rate on Paperwaste is 50 00 per
2 240 lbs Minimum 20 WT per container subject to all applicable rules regulations
terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That waiver of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARTTIME COMMISSION

SPECIAL DOCKET NO SSl

EUROPAM PAPER BG FIBRE CORP

v

SEALAND SERVICE INC

Adopted December 28 1977

AppGcation to waive collection of poction of freight charges granted

INITIAL DECISION OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Pursuant to Rule 92a of the CommissionsRules of Practice and

Procedure 46 CFR 50292aand section 18b3of the Shipping Act
1916 SeaLand Service Inc Carrier has filed a timely within 180 days
ofJuly 6 1977 the date of the involved shipments application for
permission to waive collection of1300 aggregate freight charges from

he shipper Europam Paper Fibre Corp The aggegate freight charges
actually collected were 26000 II not waived the1300 would have to

be paid as he 408 Bales of Wastepaper under SeaLand Bdl of Lading
9757180096dated July 6 1977 and the applicable rate would be 13650
and the 425 Bales ofWasepaper under SeaLandsBill of Lading
9757180856dated 7uly 6 1977 and applicable rae would also be

13650 a total of27300 The 26000 were paid and bome by Europam
Paper Fibre Corp who attests o same as well as concurring in this

application by affidavit executed September 30 1977 attached to this

applicaUon
SeaIand Service Inc Tariff No16BFM73is the applicable

tariff The application for waiver states these facsin support
Effective May 9 1977 special rztes were estabGshed onRastepaper in both Section
IFrnnce and Italy and Section2Spain of SeaLand Tariff 16B Special rate was

350IX1 W minimum of 20 WT per container through June 30 1977

On June 28 1977 it was SeaLandsintent to extend this special rate in Section 1

only through July 7 1977 However due to a clerical eaor this extension was made in
Section 2 on proposal 4482

TM1is decisian bccame he decisian of the Cammission Decmber 28 191
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EUROPEAN PAPER FIBRE CORP V SEALAND 3H1

On July 13 197 we realized our error and immediately publisheda5000rate in
Section 1 through August 11 1977

The shipper on whose behalf we aze fiGng this applicaion moved their shipment on

July 6 1977 and would have been afforded a5000rate had it not been for ourerror

The freight under BLreferred to above shipped from Charleston SC
to Livorno Ita1y on SeaLands vessel SSBaltimoreMarket 083E the
rate applicable at the time of shipment was 5250 per 2240 lbs
minimum 20 WT per container SeaLand Tariff 168BFM73 Item
5860 the rate sought to be applied is 5000 per2240 Ibs minimum 20
WT per container

Attention is called to page 2 paragraph 3 of the application There
are additional shipments which moved via respondent during the same

period of time at the rates set forth in 1 above Special Dockets
Applications will be fiied for relief concunent with this application

Upon consideration of the above the Presiding Administrative Law
Judge deems the application for permission to waive collection ofportions
of the freight changes comports with Rule 92 Special Docket Application
Rules of Practice and Procedure and section 15b3 of the Shipping Act
referred to above and the enor is one within their contemplation

Therefore upon consideration of the documents presented herein it is
found

1 There was an error ofa clerical or administrative nature corrected
by effective tariff before this application was filed which resulted in
having freight charge due if not waived

2 The waiver requested will not result in discrimination as between
shippers

3 The application having been timely filed and having shown
acceptabie cause should be granted

Wherefore it is
Ordered
The application be and hereby is granted

S WILLIAM BEASLEY HARRIS
Administrative Law Judge

WASHINGTON DC
December 5 1977
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 550

U S INFORMATION AGENCY

v

SEA LAND SERVICE INC

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 28 1977

No exceptions having been tiled to the initial decision in this proceeding
and the Commission having determined not to review same notice is

hereby given that the initial decision became the decisiop of the

Commission on December 28 1977

IT IS ORDERED That applicant isallthorized to refund 2 84138 of

the charges previously assessed the U S Information Agency
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 550 that effective March 28 1977 for purpoSes of refund
or waiver of freight charges on any shipments which may have been shipped during the
period from March 28 1977 through Apri114 1977 the rate on Scenery and Wardrobes
Theatrical is 98 51 cm subject to all applicable rules regulations terms and conditions
of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be

effectuated within 30 days of service of this notice and applicant shall
within 5 days thereafter notify the Commission of the date and mannerof

effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 550

U S INFRMATION AGENCY

v

SEA LAND SERVICE INC

Adopted December 28 977

Application granted

INITIAL DECISION I OF WILLIAM BEASLEY HARIS
ADMINISTRATIVE LAW JUDGE

Sea Land Service Inc Sea Land makes a timely within 180 days
from April 4 1977 the date of the involved shipment application for

permission to refund 2 84138 a portion of the 12 008 00 aggregate
freight charges actually collected to the complainant U S Information

Agency
The involved shipment was of Scenery Wardrobes Theatrical in

four containers weighing 25 987Ibs measuring 86 51 cm on April 4 1977
from Portland Oregon via Houston to Antwerp Belgium The rate

applicable at the time of the shipment was 131 35 cm Group 2 Service A
Eastbound Pacific Coast European Joint Container Freight TariffNo I
ICC No 1 FMC No 1 Item 655 4670 The rate sought to be applied is
the 13135 less 25 98 51 cm

The 25 reduction as set out in the circumstances in the application in

support of refund was agreed to at a March 17 1977 meeting of

Agreement 10052 and PCEC for the U S Government Bicentennial
Exhibit effective March 28 1977 through June 30 1977 The PCEC

published the new freight rate effective March 28 197but due to an

Agreement 10052 staff administrative error the change was not issued and
made effective in the Eastbound Pacific Coast European Joint Container

Freight Tariff No I until April 15 1977 Second Revised Page 264 of the
said tariff on file shows the change effective April 15 1977

It is deemed the application for refund comports with Rule 92 Special
Docket Applications Rules ofPractice and Procedure 46 CFR 502 92 a

1 ThiS decision became the decision of the Commission December 28 1977

20 F M C 383
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and section 18 b 3 of the Shipping Act 1916 46 D S C 817 as amended

by Public Law 90298 The administrative error recited in the instant

application should be accepted as warranting granting the application
Therefore upon consideration of the documents presented herein it is

found
1 There was an error of an administrative nature corrected by

effective tariff before this application was filed which resulted in the

failure to apply the discount now sought to be applied
2 The refund requested will not result in discrimination as between

shippers
3 The application having been timely filed should be granted
Wherefore it is
Ordered
The application be and hereby is granted

S WILLIAM BEASLEY HARRIS

Administrative Law Judge
WASHINGTON D C
December 1 1977

20 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 541

A E STALEY MFG CO DECATUR ILLINOIS

v

MAMENIC LINE

NOTICE OF ADOPIION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on January 11 1978

It is ordered that the application herein for permission to waive
collection ofa portion offreight charges is denied

It is further ordered that Mamenic shall file an affidavit of compliance
with the terms of the initial decision within thirty days of service of this
order

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S41

A E STALEY MFG CO DECATUR ILLINOIS

V

MAMENIC LINE

Adopted January Il I978

AppGcation denied Respondent ordered to collect balance of freight charges

INTTIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE

By application filed August 15 1977 z respondent Mamenic Line

requested permission to refund a portion of the freight charges collected

on a shipment ofDextrine in bags from New Orleans Louisiana to

Puerto Limon Costa Rica The shipment weighing 20200 pounds and

measuring 600 cubic feet was shipped under a bill of lading dated March

11 1977

The appfication states that the taziff rate applicable at the time of

shipment was 70 weight or measurement M whichever yielded
the geaer revenue There was alsoa375bunker surcharge applicable
to either W or M depending on which of thosesandards was used in

rating the commodity The freight charges paid by he complainant
shipper A E Saley Mfg Cos was computed on he measurement

basis because measurement yielded the greater revenue and amounted

to1106256
The rate sought to be appGed is 70 W plus bunker sureharge of375

Thie daieion bccame lhe decision of Ihe Commission muary 11 1918

The Sccrctaryof Ne Commivion remmed en incom0e461in vuAe May 1977
Wper tan of2000pound
M per unit o CO cubic feet

DaniN FYoung aGcensed dgh foewarder Dvd lhe 6eipht etugn uagenl for and oe behalfof SWey

TAe celcWauoe fdlowa

ISwita zS0 SIO50

IS unih z S3 5625

row sonss
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ABIKATH EXPORT CORP V SEALAND 3H9

the Shipping Act 46 USC 821 setting forth a violation of section
18b3 misclassification or any other provision of the Shipping Act

Therefore it is ordered that
1 Mamenic shall collect the additional amount of 615 from Staley

for the shipment
2 Mamenic sttall 51e an davit of compliance with the terms of this

order within thirty days The affidavit shall state whethe the addiional
freight charges have been collected or shall describe the steps taken to
effectcollection

S SEYMOUR GLANZER
Administrative Law Judge

WASHINGTON DC
December 19 1977

nsm wnH anneemosanss e oamm wmnmawesiu wrta noamv

ciurpee oSI2832Hut Ne lauer unouot includee a fiyure ofSI0 rcprtxminp wharhge charees wharfage
charyq mwlinGuded in Mamenic uriH Howeveq S MameNC edvucWwharage chaB for SWey uM M1aa not

been repaid Mamenic sha0 collect tM1ou chargee a we0 om Staley
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 543

HENRY IDATY INC

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this
prQceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on January 11 1978

It is ordered that the application herein for permission to refund a

portion of freight charges is denied

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

390 20F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 543

HENRY IDATY INC

v

PACIFIC WESTBOUND CONFERENCE

Adopted January 11 1978

Application denied

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE 1

The Pacific Westbound Conference PWC and its member line
Yamashita Shinnihon Line Y S seek permission to refund a portion of
the freight charges on a shipment of Clay N O S Ground from
Savannah Georgia to Tokyo Japan The shipper who paid the freight
charges was Henry IDaty Inc Daty The application was ftled August
24 1977

According to the documentation furnished by PWC 46 822 kilograms
103 224 pounds of ground clay in 3 containers 2

was delivered to
Southern Railway System at Savannah on April 20 1977 3 and was

transported by railroad surface carriers to Oakland California where it
was loaded aboard a Y S vessel on May 6 1977 The applicable tariff is
PWC Westbound Intermodal TariffNo 8 4

The aggregate freight charges collected from Daty by Y S were

4 58856 The basis on which those charges were collected was Item
276 210050 ofthe tariff which carried a rate of 98 00 per 1 000 kilograms
The rate sought to be applied is 56 per 1 000 kilograms Thus Y S seeks

I This decision became the decision of the Commission January II 1978
2 The railroad waybill shows a weight of 141 000 pounds for the 3 containers The weight discrepancy is not

explained but probably reflects the weight of the clay containers and bogies However the application places reliance

on the weight which appears on the Y S bill of lading that is 103 224 pounds As will be seen Daty confirms the
latter to be the correct weight The size of the containers is not disclosed in the application but as also will be seen

the containers were 20 footers

The application states that the date of delivery was April 6 1977 but the date shown on the railroad waybill is

April 20 1977
4 IC

C
No I F M C No 15
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1

to charge 2 622 03 for the shipment and to refund 1 966 53 5 The reason

given by PWC in support of the lower rate is oversiaht in increasing the

rate on less than 30 days notice
The application recites that there are shipments of others than Daty of

unknown quantity of the same or similar commodity which moved via

PWC carriers during approximately the same period of time at the 98 per

1 000 kilograms rate The record does not indicate whether the other

shippers were notified Although section 18 b 3 does not appear to

require that notice be given individually to all shippers similarly situated

prior to filing an application to make refund appropriate notice is required
only if the application is approved elementaHairness dictates that PWC

members should notify similarly situated shippers who paid charges based

on rates which were increased on less than 30 days notice
PWC furnished the following statement in support of the application to

refund charges
Effective February 21 1977 second revised pase 374 Pacific Westbound Conference

Intermodal Tariff No 8 FMC No IS contained a rate for clay N O S Ground of

S6 OO Wt to Group I Ports in special rate Item 276 2100 60 This rate was subject to a

minimum weight of 4S Ooo pounds per 40 ft container when shipped by American
President Lines and a minimum charge of 1300 00 per 40 ft container when shipped by

Nippon Yusen Kaisha In aU other instances regardless of container size the applicable
rate to Group 1 ports was S6 00Wt This condition prevailed unmMarch 23 1977

when in fourth revised page 374 issued March 22 and effective March 23 Conference

adopted the previously independent S6 00 Wt rate and 40 container minimum of

4S 000 Ibs This action however caused the rate previollsly applicable for cargo loaded
in 20 and 3S foot containers to increase from S6 OO to 98 00 Wt on less than 30 days
notice as required by the Federal Maritime Commission This condition through
oversight continued until May 20 1977 with the effectiveness of seventh revised pase

374 Revisions two through seven of pge 374 are attached to thia application
Through this application the Pacific Westbound Conference is respectfully seeking

permission to refund a portion offreight charges to Henry I Daty Inc in the amount of

I 966 S3 the difference between the rate of 98 oolkilo ton improperly contained in the

tariff and 6 oo kilo ton tile rate which should havebeeaauessed for Ground Clay
N O S in other than 40 ft containers betweenMarch 23 and May 20 1977

Also attached is a copy of Yamashita Shinnihon Line on Board BiIl of Lading
SVOT S07 indicating the charge of 4 S88 S6 was paid by the complainant on June 6

1977

The Commission s authority to permit caniers to refund a portion of

freight charges collected from shippers or to waive the colleCtion of a

portion of freight charges where it appears that there is an error in a tariff
of a clerical or administrative nature or an error due to inadvertence in

failingto file a new tariff is derived from the provisions ofsection 111b 3
of the Shipping Act 1916 46 U S C 17 b 3 6 After stating the

requirement that common carriers by water in foreign commerce or

conferences of such carriers charge only the rates and charges specified

1

I
1

J

The railroad waybill shows apercontalnerratofot 3 cont en on Oat canand totalrailrQad charps of 1 764 00
Ms Flo ofY S informed me by telephone that theamount ihown is incorrect The amount Paldto the ri1road by y
S was 1 614 S 38 percontainer

6 The Commission s regulatlons ImplemenUna section 18b 3 appear In Rule 92 a of the Commission s RUles of
Practice and Procedure 46 CFR 502 92a

20 F M C



HENRY IDATY V PWC 393

in tariffs on file with the Commission section 18 b 3 provides as

pertinent
Provided however That the Federal Maritime Commission may in its discretion and

for good cause shown permit a common carrier by water in foreign commerce or

conference of such carriers to refund a portion of freight charges collected from a

shipper or waive the collection of a portion of the charges from a shipper where it
appears that there is an error in a tariffof a clerical or administrative nature or an error

due to inadvertence in failing to file a new tariff and that such refund or waiver will not
result in discrimination among shippers

Provided further That the common carrier by water in foreign commerce or

conference of such carriers has prior to applying for authority to make refund filed a

new tariff with the Federal Maritime Commission which sets forth the rate on which
such refund or waiver would be based Provided further That the carrier or conference
agrees that if permission is granted by the Federal Maritime Commission an appropriate
notice will be published in the tariff or such other steps taken as the Federal Maritime
Commission may require which give notice of the rate on which such refund or waiver
would be based and additional refunds or waivers as appropriate shall be made with
respect to other shipments in the manner prescribed by the Commission in its order
approving the application And providedfurther That application for refund or waiver
must be filed with the Commission within one hundred and eighty days from the date of
shipment

This application turns on the second proviso ofsection 18b 3 which

requires the carrier prior to applying for authority to make refund to file
a new tariff with the Commission which sets forth the rate on which such
refund or waiver would be based This proviso is jurisdictional and
cannot be waived Louis Furth Inc v Sea Land Service Inc 17 SRR
1171 1172 1977

The record reveals that PWC failed to file a new tariff setting forth a

rate which would permit the requested refund to be made prior to

applying for authority to make refund Although the explanation offered

by PWC appears to imply that seventh revised page 374 a new tariff

provision filed prior to the filing of this application sets forth a rate on

which refund would be based in fact the new tariff provision does not

Accepting as correct that second revised page 374 effective February
21 1977 contained a rate of 56 00 weight regardless ofcontainer size
for all PWC members except American President Lines APL and

Nippon Yusen Kaisha NYK 7 and giving effect to the candid admission

by PWC that fourth revised page 374 issued March 22 1977 effective as

to ground clay on March 23 1977 caused the rate previously applicable
to that commodity to be increased on less than 30 days notice when

applied to 20 foot containers 8 it is nevertheless clear that insofar as this

7 I do not intend this to be afinding that 56 00was the rate in all other instances ItemNo 276 2100 60 on second

and third revisedpages 374 was published as aspecial rate of 56 00 and issusceptible of being construed as applying
independently only toNYK and APL Should it be determined in a later proceeding if one is instituted that Item

276 210060 applied only to NYK and APL shipments the applicable rate would appear to be the rate shown in Item

No 276 2100 50 in effect on the date the shipment was made As noted earlier it is not clear whether the shipment
was made on April 6 orApril 20 1977 On April 6 1977 the effectiverate was 85 00 per second revised page374

Thinrevised page374 became effective Apml5 1977 and it shows arate of98 oo for Item 276 210050
8 Section 18b 2 ofthe Shipping Act 1916 46 V S C 817 b 2 prohibits rate changes which result in an increase

of cost to the shipper in less than 30 days after filing unless Commission approval is obtained There is no evidence

that such approval was either sought orgiven

20 F M C



394 FEDERAL MARITIME COMMISSION

shipment is concerned Item No 276 2100 50 on seventh revised page

374 which became effective May 20 1977 does not satisfy the jurisdic
tional requirement that anew tariff set forth a rate on which the proposed
refund could be granted

Item No 276 2100 50 on seventh revised page 374 shows two rates for

ground clay The first is a rate of 98 per 1 000 kilograms and the second

is a rate of S6 per 1 000 kilograms As pertinent the 56 rate applies
only to shipper stuffed containers subject to a minimum weight for 20

footers of 40 000 pounds per container
As indicated earlier the documentation accompanying this application

shows the total weight of the clay in all containers to be 103 224 pounds
From this alone it is manifest that the minimum of 40 000 pounds could

not have been reached by each container in the shipment
To supplement the record and to ascertain the actual size of the

containers and the weight of the contents of each container I spoke to

representatives ofY S and Daty by telephone
Ms FIo of Y S advised that each of the containers was a 20 footer Mr

Daty stated that the weight of a bag of clay was50 6 pounds His records

showed the following
NYKUl89730670 baas33 90l pounds
NYKUl900l7 700bags3S 4l0 pounds

NYKUl78610670 bags33 90l pounds
Tota1l 040 bags103 ll4 pounds

Obviously none of the 3 containers met the 40 000 pounds minimum

weight requirement for the 56 rate appearing in seventh revised page 375

for Item No 276 2100 50 9

Ifind that the jurisdictional requirement for Special DOcket relief under

section 18b 3 has not been satisfied in that neither PWC nor Y S filed a

new tariff setting forth a rate which would Permit the requested refund to

be made prior to filing this application for authority to make refund 10

This finding necessitates denial of the application to make refund
The denial of the application is without prejudice to Daty the nOIninal

cOInplai1UUlt in this proceeding filing a complaint pursuant to section 22

of the Shipping Act 1916 46 U S C 821 setting forth a violation of

section 18b 2 or other provisions of the Shipping Act 1916 and asking
reparation for the injury if any caused thereby However because thei

9 Althouah not referred to in the Application it Is noted that in 8th vised peae 374 fftectlve June U 1971 and in

subsequent revSiODS effeotivepriQr to the fiUn of this application the 20 foot container minimum weiaht was

reducod to 16 783 kUoa percontainer 36 999 8 pounda Even withthis reduction noneof the contaitieis would

qualify for the 6 rate It has been IUlPlted by PWC that for the purpose of this applicatlon the shipment could

still be rated at 56 by computina charps on the buls of the minimum containor welsht shown in the tariff PWC

means by this that under oiahth revised pqe 374 charpa could be computed by multiplyina Sl6 timos 30 349 kilo

tons 3 x 16 783 kiloarams Thll approach suffers from twodefocta At the threshold there mUlt be an enablina tariff

provision authorizina thl8 method ofcomputation However no loch tarift provisionbas been eited Second even if

the tariff did contain sueh enablina provision the resu1dnl challes would be areater than the shlppcr should have

paid a88umina that Oaty was entitled to a 6 rate based on the actual weiabt of the shipment a8 the application
recites

10Therefore it is not nece8lary to decide whether orunder what circumstances reliefmay be afforded pursuant to

section 18 b 3 to shipments made under intermodal tariffs See Judp Kline s diaeussion of this i88ue in Special
Docket No 3 Parr Co v SeatrolnLines Initial Decision issued December 14 1977 at pp 1011

20 F M C
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record before me in this proceeding is incomplete nothing contained in
this decision should be construed as a finding that there has been a
violation of section 18 bX2 or any other provision of the Shipping Act

Accordingly permission is denied to PWC and Y S to refund a portion
of the freight charges collected from Daty

WASHINGTON D C
December 15 1977

S SEYMOUR GLANZER
Administrative Law Judge

20 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 553

ABIKATH EXPORT CORP

C O FRANLlG FORWARDING CO INC

V

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITIING REFUND OF CHARGES

January 11 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on January 11 1978

It is Ordered That applicant is authorized to refund 80354 of the

charges previously assessed Abikath Export Corp
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby aiven as required by the decision of the Federal Maritime

Commission in Special Docket 553 that effective July I 1977 for purposes of refund or

waiver of freillht charaes on any shipments which may have been shipped durina the

period from July I 1977 throuah July 12 1977 the rate on Paper Waste is 50 00 per
2 240 Ibs Minimum 20WT per container subject to all applicable rules reaulations
terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 553

ABIKATH EXPORT CORP
C O FRANLIG FORWARDING CO INC

v

SEA LAND SERVICE INC

Adopted January 11 1978

Application for permission to refund a portion of freight charges granted

INITIAL DECISION 1 OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Sea Land Service Inc pursuant to Rule 92 a Rules ofPractice and
Procedure 46 CFR 502 92 a and section 18b 3 of the Shipping Act
1916 as amended has filed a timely within 180 days of July 6 1977 the
date of the involved shipments application to refund an aggregate of

803 20 a portion of 16 867 04 aggregate freight charges actually
collected by Sea Land on September 26 1977 from Franlig Forwarding
Co Inc

Sea Land s Bill of Lading No 9757181254 dated July 6 1977 shows
the shipper Abikath Export Corp the freight forwarder Franlig Forward

ing Co Inc and the shipment freight prepaid of nine 9 35 ft
containers said to contain 288 bales Waste Paper for Recycling gross

weight 405 040 Ibs as 406 060 Ibs on Sea Land s vesselBaltimore Market
083E from Charleston S C to Naples Italy The rate is shown as 5250

per 2 240 Ibs for 406 060 Ibs and the charge is shown as 9 517 04 The
arithmetic of the situation is 406 060 Ibs 2 240Ibs 18127 18127 x

5250 9 516 67 a difference of 37 cents

Sea Land s Bill ofLading No 9757181136 dated July 6 1977 shows
same shipper and freight forwarder as above shipment freight prepaid of
seven 7 35 ft containers said to contain 203 bales Waste Paper for

Recycling gross weight 305 230 Ibs as 313 600 Ibs on Sea Land s vessel
Baltimore Market 083E from Charleston S C to Leghorn Italy The
rate is at 52 50 per 2 240 Ibs for 313 600 Ibs and the charge is shown as

I This decision became the decision of the Commission January 11 1978
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7 350 00 The arithmetic checks 313 600 Ibs 2 240 Ibs 140 140 x

5250 7 350 00

The application submitted the following facts in support
Effectiv May 9 1977 special rates were establish d on Wastepaper in both Section

1 France and Italy and Section 2 Spain of Sea Land Tariff I63B Special rate was

50 00 W minimum 20 Wt per container thru June 30 1977
On June 28 1977 it was Sea Land s intent to extend tbru special rate in Section 1

only thru July 7 1977 However due to a clerical error this extension was made in
Section 2 on proposal 4482

On July 13 1977 we realized ourerror and immediately published a 50 00 rate in
Section 1 thru August II 1977

The shippers on whose behalf we are filing this application moved their shipments on

July 6 1977 and would have been afforded a 50 00 rate had it not been for ourerror

This application was concurred in by FranIig FOIwarding Co Inc as

agents for Abikath and in the affidavit executed October 21 1977
attached to the application Franlig Forwarding certifies that charges of

16 867 04 on the shipments involved herein werepaid and borne by it as

agents for Abikath Export Corp
The application also states There are additional shipments which

moved via respondent during the same period of time at the rates set
forth in 1 above Special Dockets applications will be filed for relief
concurrent with this application

The tariff applicable herein is Sea Land Tariff 168BFMC73 Item
5860 Under that tariff and facts similar to those herein see Special
Dockets No 551 and 552 in which Initial Decisions were served
December 5 and December 7 1977 respectively

Under B L No 9757181254 correction oferror becomes 181 27 x
rate of 50 00 9 063 50 Under B L No 9757181136 correction of
error becomes 140 x rate of 50 00 7 000 00 Total 9 063 50
7 000 00 16 063 50 The actual amount paid for freight charges was
16 867 04 Amount to be refunded 16 867 04 minus 16 063 50 is

80354

Upon consideration of the documents presented herein and of the
above the Presiding Administrative Law Judge deems the application for
permission to refund aportion now shown to be 803 54 ofthe 16 867 04

freight charges collected comports with Rule 92 Special Dockets Appli
cation Rules of Practice and Procedure and section 18 b 3 of the

Shipping Act as amended referred to above and the error asserted is
explained within the contemplation ofRules and statutes applicable

The Presiding Administrative Law Judge finds and concludesdn
addition to the findings and conclusions hereinbefore stated

1 There was an error ofa clerical or administrative nature corrected

by effective tariff before this application was filed which resulted ill

payment ofan overcharge
2 The permission to refund requested will not result in discriminatior

as between shippers
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3 The application having been timely filed and having shown
acceptable cause should be granted

Wherefore it is
Ordered
The application to refund a portion of the freight charges be and hereby

is granted The amount to be refunded is 803 54

WASHINGTON D C
December 12 1977

8 WILLIAM BEASLEY HARRIS
Administrative Law Judge
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 549

U S POST OFFICE

v

SEA LAND SERVICE INC

Adopted January 11 1978

Application to waive collection of a portion of freight charges granted

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

On June 22 1976 the Commission issued Arndt 6 to General Order
13 exempting mail rates from the tariff filing provisions of the Shipping
Act

By reason of inadvertence and administrative error the Pacific West
bound Conference Local and Overland Freight Tariff No 5 FMC No
13 was not amended to conform to General Order 13 Arndt 6 until

August 10 1977

During the period April 18 1977 June 1 1977 the United States Post
Office made three mail shipments aggregate weight 54 460 lbs from
Oakland California to Bangkok Thailand on ships of Sea Land Service
Inc FIB 993 730733 FIB 993732075 FIB 993 732583

The tariff in effect at the time of shipment 2nd Revised Page 748 Item
983000200had an applicable rate of 16 cents per pound At such rate

the aggregate charges would total 8 713 60

By 4th Revised Page 748 effective August 10 1977 the tariff was

revised to conform to the General Order 13 Arndt 6 whereby it provided
that member lines could contract with the Postal Service rather than by a

tariff rate The Postal Contracting Manual provides that contracts for the
carriage of mail for Distance Nautical Miles 75007999 shall be at the
Rate clb 10 8 cents

At such rate the 54 460 lbs carried in the three shipments would be

charged 5 882 01

The application for waiver of freight charges requests permission to

I This decision became the decision of the Commission January II 1978
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waive 2 83159 being the difference between 8 713 60 oharges at 16
cents per pound and 5 882 01 charges at 10 8 cents per pound

Section 18bX3 of the Shipping Act 1916 46 use 817 as amended by
Public Law 90298 and Rule 6b Special Docket Applications Rules of
Practice and Procedure 46 CPR 502 92a set forth the applicable law
and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for lIood cause shown permit a

common carrier by water in foreijn commerce to retuDd a portion of freijht charlles
collected from a shipper or waive the collection of a portion of the charlles from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in fallinll to file a new tariff and that such
refund or waiver wiu not result in discrimination amons shippers Provided further That
the common carrier bas prior to applyinll to make refund tlIed a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The administrative error of not promptly conforming the tariff to the

regulations is an appropriate basis for waiving the tariff rate and permitting
the lower rate to prevail

It is therefore found that
1 There was an error ofan administrative nature in failing to delete the

rate in question
2 The waiver of a portion of the freight charges will not result in

discrimination among shippers
3 Prior to applying for authority to waive a portion of the freight
claraes the Pacific Westbound Conference filed a new tariff which sets

forth the basis by which such waiver would be computed
4 The application was filed within one hundred and eighty days from

the date of shipment
Accordinay permission is granted to Sea Land Service Inc to waive

a portion ofthe freight charges represented by 2 83159

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON D C
December 12 1977
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 548

NAN FUNG TEXTILES LTD

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on January 11 1978

It is ordered that applicant s request for permission to refund a portion
of freight charges is denied

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

The Administrative Law Judge by order served January 5 1978 reiterated his initial decision This order was

prompted by aletter from the agent of NYK Line requesting reconsideration by the Administrative Law Judge of the
initial decision Nothing in the January 5 1978 order serves to alter our determination here We note however that
the appropriate avenue of seeking relief from an initial decision would be to file exceptions to the Commission and not
to petition the Administrative Law Judge for reconsideration See 46 CFR 502 227
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SPECIAL DoCKET No 548

NAN FUNO TEXTILES LTD

v

PACIFIC WESTBOUND CONFERENCE

Adopted January 11 1978

Application for permission to refund a portion of the freight charges denied

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

Pacific Westbound Conference has filed an application for permission
to refund 752 54 being a portion of the freight charges totalling

66 59184 on 8 shipments of Raw Cotton Other Than Linters totalling
1 012 298 lbs from Galveston Texas to Hong Kong during the period
April 13 1977 June 5 1977 carried on vessels ofNYK line

The freight charges were collected pursuant to Item 265 100021 of
Pacific Westbound Conference Westbound Intermodal Tariff No 8
F M C No 15

On January 28 1977 NYK by letter confirmed to the Pacific Coast
Traffic Bureau its intent for the Bureau to file the lowest independent
rate on our behalf in the new P W C Intermodal Tariff Number 8 This
action is only on rate that will be filed in new tariff between February 1
1977 through February 4 1977

However by teletype TKSK 1918 dated February 3 NYK advised
we finally came up with a conclusion to file additional items in addition

to 52 items previously fded per TKSF 13621715 1728 as our independent
rate matched with the lowest filed rates rather than to give blanket
authority to PWC bearing in mind the climate surrounding us In
accordance with above conclusion please file following rates at the lowest
level Emphasis added

The items instructed to be filed at the lowest level did not include item
263100021

The specific instruction in TKSF not to give blanket authority thus

1 This decision became thedecision of theCommission January II 1978
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replaces and withdraws the intent set forth in the letter of January 28

1977 to file the lowest independent rate

NYK contends that they had a letter on file from PWC showing that

the NYK rate level should have been at the lowest filed rate as of

February 4 1977 Significantly however no such letter is supplied by
NYK in support of the application

Even if such letter exists it is difficult to understand how PWC could
have considered it had blanket authority in view of the TKSF 1918

specifically negating blanket authority and filing only for specified items

The narrative setting forth the basis for requesting permission to refund
is as follows

On February 4 1977 NYK informed the Pacific Westbound Conference that they
intended to follow the lowest filed rate in the new pwe Intermodel TariffNo 8 to all

port areas other than Japan These rates would be effective on February 21 1977 The
lowest rate shown for cotton 263 1000 0121 on February 4 was 4 60 CWT to Hong
Kong NYK negotiated their business informing the Consignees that on the 21 st of

February ourrate would be 4 60 eWT We carried ourfirst shipment in April We also
had further shipments in May and June We were informed by the PWC in June that
NYK was not a party to the 4 60 The rate that should be charged is 4 65 eWT NYK

protested this ruling to the pwe stating that they had a letter on file from us showing
that NYK rate level should have been at tbe lowest ftIed rate as of February 4 1977

NYK feels that the Consignees since they paid the charges are entitled to a refund of

752 54 which is the difference between the 4 60 rate and the 4 65 rate For your

ready reference we are attaching copies of the bill of lading plus ourletter to the PWC

showing the action we wanted them to take on ourbehalf

It is noted that on February 4 1977 communication is included with

the application for permission to refund a portion of the freight charges
The letter of January 28 1977 is time stamped received by PWC January
31 1977 The teletype is dated February 3 1977 Ifthe date February 4

1977 is intended to refer to the teletype of February 3 1977 the

teletype still does not support the statement that NYK intended to

follow the lowest filed rate in the new PWC Int rmodal Tariff No 8

inasmuch as the teletype specifically rescinds blanket authority and
is for the lowest filed rate for items specifically dated therein which

list does not include Item 263 1000 01 21

Section 18bX3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90 298 and as further implemented by Rule 6 b Special
Docket Applications Rules of Practice and Procedure 46 CFR 502 92 is

the law sought to be invoked Briefly it provides
The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to

file a new tariff and that such refund or waiver wiD not result in discrimination among

shippers Furthermore prior to applying for such authority the carrier must have filed

a new tariffwhich sets forth the rate on which such refund or waiver would be based

The application for refund must be filed with the Commission within one hundred and

eighty days from the date of shipment Finally the carrier must agree that if permission
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is granted an appropriate notice win be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

Thelegislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 2 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake was particularly discribed

Section 18 b appears to prohibit the Commission from authorizing relief where
through bona tide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to lile a reduced rate and thereafter fails to lile the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report 3 states the Purpose ofthe Bill
Voluntary refunds to shippers and waiver of the collection of a portion of freight

charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to tile a tariff reflecting
an intended rate

The statute while forgiving is to be strictly construed lest there by any
suspicion that it could be utilized as a vehicle for improper rebating

The evidence supplied in this application does not sufficiently warrant

granting the application
Permission to refund a portion of the freight charges denied

WASHINGTON D C

December 12 1977

S STANLEY M LEVY

Administrative Law Judge

House Report No 920 November J4 1967 era accompany H R 9473 on Shipping Act 1916 Authorized Refund
of Certain Freight Charges Statement of Purpose and Need for the Bill to Amend Provisions of the Shipping Act
1916 to Authorize the Fedeml Maritime Commission to Permit I Carrier to Refund aPortion of the Freight Charges

3 Status Report No 1078 April j 1968 fo accompany H R 9473 on Shipping Act 19 6 Authoriud Refund of
Certain Freight Charges underpurpose of the Bill
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FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 428I

KRAFT FOODS

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

January 12 1978

Notice is hereby given that the Commission on January 12 1978
determined not to review the decision of the Settlement Officer in this
proceeding served January 5 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 428 1

KRAPf FOODS

v

SEA LAND SERVICE INC

Reparation Denied

DECISION OF JUAN E PINE SETTLEMENT OFFICER 1

Kraft Foods complainant claims 159 38 as reparation from Sea Land

Service Inc respondent for an alleged overcharge on a shipment that

moved from New York New York to Port au Prince Haiti via the S S

HOUSTON on bill of lading 289604 dated December 12 1975 Complain
ant specifically alleges a violation of Section 18 b 3 of the Shipping
Act 1916 Complainant submitted the claim to respondent on April 4

1977 On May 12 1977 respondent denied the claim citing Item 45b of

the United States Atlantic Gulf Haiti Conference S B HTI9 Freight
Tariff F M C No I ie

I

Claims by shippers for acjustment of freight charges will be considered only when

submitted in writing to the carrier within six months of date of
shipment

2

The shipment consisted of

Chill Cargo 35 to 40 degree F
750 Ctns Proc Cheese
75 Ctns Cream Cheese

825

24 000 12 wt tn

1 500 75 ft to

25 500

458 eft 1145 mt

55 eft 1375 mt

4

I 80th parties havina consented to the informal procedure of Rule 19 of the Commission s Rules of Practice and

Procedure 46 CPR 502 301 304 this decision will be final unlell8 the Commission elects to review it within 15 days

from thedate of service thereof

Note Notice of determination not to review January 11 1978

1 The complaint was filed with this Commission within the time limit specified by statute and it has been well

established by the Commission that carrier s so called six month rule cannot act to bar recovery of an otherwise

legitimate overcharge claim in such cases
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Geneml Cargo
70 Ctns Proc Cheese FD

5 Ctns Salad Dressing

f95

2 465 1233 wI to
275 138 wt to

80 eft 2 mt

7 cft 175 mt

2 740

Respondent rated the shipment as follows

825 Ctos Refrigemtor Ca18o N O S 25 500 or 12 75 wt to 146 00
195 Ctos Canned Goods N O 87 Cft or 2 175 mt 86 00

1 86150
187 95

Port Improvement Charge 600 Cft or 15 mt 171
Wharfage 600 Cft or 15 mt 457

Landing Delivery to Customs 600 Cft or 15 mt 2 00
Customs Handling Charge 600 Cft or 15 mt 4 11

2 048 05
25 65

6855
30 00
6165

Total 2 23440

Complainant s claim is directed solely to the 825 cartons weighing
25 500 pounds of processed cheese and cream cheese which moved as

Refrigerator Cargo N O S at a rate of 146 00 per weight ton

1 86150 It alleges that the charges should have been 13350 per 2 000

pounds per Item 294 14th Revised Page 21A or 1 702 12 An overcharge
of 159 38 is claimed However complainant errs as the rate in Item 294
on Refrigerated Cargo N O S is 146 00 per w ight ton of2 000 pounds
or 13350 per measurement ton of40 cubic feet whichever produces the

higher revenue

Respondent counters by stating that the ocean freight of 1 86150 on

the 825 cartons of processed cheese and cream cheese moving under

refrigeration was based only on the measurement instead ofweight or

measurement whichever produced the greater revenue Recalculation
showed that the 750 cartons ofprocessed cheese should have been moved

on a weight basis while the remaining 75 cartons ofcreamcheese should

have moved on a measurement basis Referring back to the first

description ofcargo at page 2 herein it will be noted that the 750 cartons

of processed cheese Refrigerated Cargo N O S weighed 12 tons of

2 000 pounds and measured 1145 measurement tons of 40 cubic feet
Therefore the weight basis rate of 146 00 per ton of 2 000 pounds was

correct However the 75 cartons of cream cheese Refrigerated Cargo
N O S weighed 75 tons of2 000 pounds and measured 1375 measure

ment tons of 40 cubic feet Therefore the measurement basis nite of
13350 per measurement ton of 40 cubic feet would have applied only on

the 75 cartons

3 There is no disagreement on the rate assessed the 195 cartons of processed cheese and salad dressing The rate

assessed thereon was the Canned Goods N D S Class 5 rate found on 8th Revised Page 31 0 86 00 per ton of 40

cubic feet or 2 000 pounds whichever produces the greater revenue This portion of the shipment weighed 2 740

and measured 87 cubic feet 80 was properly rated on the higher measurement ton basis
4 Transportation charges appearing on freight bill However in computing total transportation charges respondent

used the sumof 2 048 55
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Respondent alleges that the transportation charges that should have

been assessed were
5

750 Ctns Refrigerator Cargo N O S 12 wt tn 146 00

75 Ctns Refrigerator Cargo N O S 1375 mt 133 50

195 Ctns Canned Goods N O S 2 17 mt 86 00

1 752 00
183 56
187 05

Total 2 122 61

Complainant paid transportation charges of 2 048 55 therefore respond
ent is correct in its position that an undercharge has been assessed Le

Revised computation 2 122 61

Original transportation paid 2 048 55

Balance due respondent 74 06

This undercharge of 74 06 should be promptly adjusted between the

parties with evidence ofsuch adjustment furnished the undersigned to

complete the record

8 JUAN E PINE

Settlement Officer

5 The 750cartons ofproccssed cheeseweigh 24 000 pounds 12 weiaht tons of 2 000 pounds and measure 458 cubic

rect 11 45 meaaurement tons of 4Q cubic feet As the 12 weiiht tons produce the hilher revenuethereon aweiah
basis rate is assessed However as the service charies found in Item 11 at 14th Revised Pale 8 and Original Faae S

A of the luUect tariff are based on a ton of 2 000 pounds 12 weight tons or ameasurement ton af 35 cubic fcet 45a

3513 086 measurement tons said service charles arc all asseslcd on the hlaher revenue measurement baais Iten

11 coverina the various port charaes indicates a charia per 35 cubic feet or 2 000 pounds and a hilher equivalen
charge per 40 cubic feetThe balance of the commodities on the bill of ladina are assessed atransportation rate pc

measurement ton of 40 cubic feet therefore service charaes on these commodities are also assessed permeasuremen

ton of 40 cubic feet
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 535

FARR Co

v

SEATRAIN LINES

NOTICE OF ADOPfION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on January II 1978

It is ordered that the application herein for permission to waive
collection ofa portion of freight charges is denied

It is further ordered that Seatrain shall take steps to recover the full
amount of the lawful applicable rate which applies to the shipment in
question

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S3S

Fnan Co

v

SEATRAIN LINFS

AdoptedJanuary 11 1978

Application for waiver of a portion of eight denied

A misquotation ormisreading of a lawfully filed tariff by a cartiersrating clerk gives
rise to no cause of action under PL90298 amending section 18b3of the

Shipping Act 1916 since it constitutes neither an ecror in a filed tariff nor an

inadvertent failuro to file an intended new rate in a tariffconorming o an

agreement beween wrtier and shipper
Tariffs have the force and effect o law and must be adherod to stric8y unless the

Gmited type of mistake or failufe to file a tariff envisioned by PL90298 appGes
under Ne cucumsances

Such applications involving a jointinermodal landbridge tariff must show that he

requested refund or waiver will apply only to the water portion of the ttvough ratc

and should also indicate whether any other shippers of the same or similar

commodities are imolved

INITIAL DECISION OF NORMAN D KLINE ADMINISTRATIVE
LAW JUDGE

This proceeding was commeaced by an application filed by Seatrain

Lines SApursuant to section 18b3of the Shipping Act 1916 the

Act 46 USC 817b3 as amended by PL9298 and to Rule 92a
of the Commissiods RlesofPractice and Procedure 46 CFR 50292a
In its application filed August I2 1977 Seatrain states that it wishes to

waive collection of a portion of freight charges on a shipment of

mechanical air cleaners which were transported under a bill of lading
dated March 28 1977 from Los Angeles California to Bilbao Spain

The subject shipment moved underalandbridge tariff from Ios

Angeles to Charleston South Cazolina and was rated at 8325WMper

cubic meter as provided in the taciff in effect at the time z Seatrain wishes

to waive collection of a portion ofthe freight and wishes instead to apply

Sltie decision became the dedsion of he Commissiov Jmuary I I 19Ie

SeavunInmatlonaiSA Eastbowd Pscilx Coat Eumpem loint Contaner FrtiyhtTariHNO 70 FMCNo

2ICCNo 7 31st Revised Page 92 eRecfive Mah3l 19T1
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a rate of4300per cubic meter If its application is granted the amount

which Seatrain would forego would be111354 according to its
application For reasons discussed below this waiver cannot be allowed

As Seatrain states the matter on or about Mah22 1977 a Ms Ruth

Odian assistant export traffic manager of the Farr Company the

complainant in this case called Seatrainslocal office asked to book a

container of inechanical air cleaners and inquired about the applicable
rate Seatrainsrate person quoted her a rate of 4300per cubic meter

This rate was published in the Eastbound Pacific European Joint
Container Freight Tariff FMC No 1 on 3rd revised page 296 This

tarifPpgbore an effective date of March 28 1977 on the upper right
hand corner of the page However at the bottom of the page appeared a

notation indicating that the rate would not be effective as to Seatrain untIl
April 1 1977 As Seatrain states Our rate person apparently referred

to the effective date at the top of the page March 28 without referring to

the small print at the bottom April 1
Ott the basis of this quotation according to Seatrain Ms Odian loaded

the container and tendered it to the inland carrier at Los Angeles on

March 28 1977 receiving a bill of lading issued by Seatrain bearing that
date However when the container reached Charleston it was inspected
by an independent cargo inspection entity known as TAG which

determined that the 43 rate was incorrect A corrected invoice based
upon the 8325rate was then submitted to the Farr Company the

shipper on the bill of lading TAG indicated in its corrected invoice

that the proper tariff rate effective at the time of shipment was the 8325
rate published in the Seatrain tariff cited above which bore an effective

date ofMarch 23 1977

DISCUSSION AND CONCLUSIONS

Seatrain acknowledges that its rating person erred by misreading the

tariff in effect at the time ofshipment Seatrain acknowledges furthermore

that the shipper booked and shipped its container on the basis of what

this person told the shipper Seatrain obviously has no desire to capitalize
on its agenYs mistake and wishes to assess only the 4300rate Indeed
some time after the shipment moved the shipper requested a tariff change
wMch was published in the pertinent Conference tariff effective June 17
1977 for shipments occurring on or after that date at the rate of 4300
However despite the obvious mistake and the fact that the shipper had

been misled Seatrainsapplication cannot be granted under the special
docket procedure established by PL90298 and Rule 92a because the

The notation at the botWm of the tariffpage reads as tollows

Issuedby R AValez Secretary AGREEMENT FMC 10052 4l7 Montgomery Street San Francisco California

94104 for pariicipating carriers Ialian Line SeaLandService Inc Sealrain InternatiortaySAFom April 1

977 United Staes Lines Inc and Zim Isroel Navigation Co Lid firom Apri1 7 1977 Emphasis added
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mistake involved in this case wae not an error in the tariff or an error on

the part of the carrier in inadvertenfly failing to file a new tariff
It has long been establishad that tariffhavo the force and effect of law

and that carriers must adhere to them strictly Muellerv Peralta Shipping
Corp 8FMC361 365 1965 and cases cited therein Penna RR
Co v Inrernational Coal Co 213 US 184 197 1913 State of lsrael v

Metropolitan Dade Counry Florida 431 F 2d 925 928 Sth Cir 1970
Valley Evaporating Co v Grace Line Inc i4FMC16 1920 1970
In recognition of tlie fact tltat thia hard and fast doctrine could result in
inequities and hardship on strippers who may have relied upon a carriers
representation that an agreedupon reducsd rate would be assessed
Congress passed PL90298 See discussion in United States v

Columbia SS Campany 17FMC8 19201973 The legislative
history to PL9a298 illustrates the type of mistake which the statute
wasdesigned to remedy as follows

Section ISb appeara to prohibit the Commieaion frocrs authorizing relief where
through bona Sde mistake on the part of the carrier the shipper ia charged mreWan he
understood the rate to be For example a carrierafter sdvisinQ a ehipper that he inteada
to file a reduced rate and thareafter fails to file the reduced rate kvtth the Federal
Maritime CQmmisaion must charga tha ahipperunder the aforementioae@ciumstances
the higheriatea

j The Senate Report states the Purpose of the Bill
Voluntary tefunds to ahippera and waiver of the collection of a portion of fmiht

charges are authorized where it appears that thera is an arror ia a tariff of a cleripal
naturo or where through inadvertence there has been a failure to file a tariff reflecting
an intended rau

Accordingly section 18b3 of the Act 46 USC817b3 was

amended in pertinent part to read as follows

j The Commission may in ita diacretion and for good cause shown permit a

common carrier by water in the foroign commerce of the United States to refund a

portion of the freight chargea collected from e ahipper or waive the collection of a

portion of the cfiargea from a shipper where it appears that thero is an error in a

taziPfof e claricaior adminiatrative nature or an error due to an inadvertence in failinQ to
file a new tariff and that such rafuad orwiverwill not reaultiridiacximinatioa among
shipgera FuRhermore prior to apglyipg for aucfi authority the canier must have filed
a new tariff which sets forth the rate on which euch rafttnd or waiver would be based
The applicability for retUnd must tie filed with the Commission within one hurtdred and
eighty days from the date of shipment Finally the carriar must agree thatif permiesion
is granted an appropriato notice will be published in its tariff or such other stepa taken
as may be required to give notice ofthe rate on whieh auch refund or waiver would be

1 based

The question to be decided in this case ie whether the type of mistake
committed by Seatrains raWig person was th type contemplated by the
above statute In my opinion it was not

It may be true that Seatrains iating person misled the slupper and that

House Aeport No 920 90th Cong lat Sees Novembar t4 1967 ro eccompany HR90737 pp 3 4

Senate Repon No 1078 90th Cong 2d Seea Apri S 1968foaccompenyHR9A73 p t
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both parties thought that the applicable rate woutd be only 43 However
to be subject to the remedial provisions of PL90298 more is required
than merely a mutual misunderstanding It is not every case of mistake
which this statute is designed to cover Rather the statute is designed to
cover only two situationsiwhere there is an error in a tariff of a
clerical or administrative nature or 2 where there is an error due to
an inadvertence in failing to file a new tariff The legislative history
iilustrates the types of mistake contemplated in the first category for
example when a carrier publishes a new tariff page which through
typographical error changes a37 rate to a73 rate House Report No
920 90th Congr lst Sess p 4 Another example which might fall under
the fiist category if not the second is the example ofa tariff republication
which unintentially deletes a specific commodity rate thereby causing a

shipper to be assessed the usually much higher general cargo NOS rate
Senate Report No 1078 90th Congr 2d Sess p 4

The example of the second category of error relating to inadvertent
failure to file a new tariff is that situation in which acarrier after
advising a slupper that he intends to file a reduced rate and thereafter
fails to file the reduced rate with the Federal Maritime Commission must
charge the shipper under the aforementioned circumstances the higher
rates House Report cited above pp 3 4 The critical elements
surrounding the second category of error contemplated by the statute

appear to be a mutual understanding between the shipper and carrier prior
to the time of shipment that a different lower rate will be charged which
will be filed in a new tariff and that the new tariff rate is intended to be
filed by the carrier prior to the shipment As noted above the Senate
Report in stating the purpose of the bill which became PL91298 refers
to the situation where through inadvertence there has been a failure to
fde a tariff reflecting an intended rate Senate Report cited above p 1
Emphasis added

In this case there is no mistake in the tariff which Seatrainsrating
person consulted thus eliminating the first category covered by PL90
298 Nor is there any showing on the facts submitted that Seatrainsrating
person after mistaldngly quoting an incorrect rate intended to fde a new

tariff reflecting the lower rate and advised the shipper ofsuch intention

Indeed there would be no such advice from the rating person since he
thought that the applicable rate was already on fileInshort the error

committed was simply amisquotation or misreading of a correctly filed
tariff Ihave searched the legislative history to PL90298 and can find

absolutely no mention ofany congressional intention to apply this law to
such misquotations by rating clerks Not only is there nothing in that

history regarding such mistakes or misquotations by rating clerks but
there are indications that the types of mistakes contemplated by the
framers ofPL90298 were limited to such things as typographical errors

in tariffs inadvertent deletions of lower rates in republished tariffs and
failures to consummate agreements for lower rates between shipper and

20 FMC
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carrier by neglecting to carry out the intended tatiff filings Furthermore
there were definite warnings exgresscd to Coagressthat PL4029
should be used by the Commissian with great care so that the anti
rebatingpovisions of section 1b3 would not be subverted and that
the carriers inadvertent failvre to file a new tariff would be tnily related
toagoodfaith promise to ashipper made prior to booking the shiptnent
which the carrier intended to honor by fiitng anow tariffcontining the
aeed owet rate prior to the date oE shipment6

Consistent with the above the Commisaion has specifieally refused to
grant specialdocket relief in cases in whict the error is meroly one of
misquotation of rates regarctless ofreliance by shipperaon the rating
clerks errors In Commodiry Credit Gorp v Delta Stearnship Llnes
Inc 14 SRR 1207 1974the carrier had enoneously quoted a32 rate
instead of the properly applicable 36 rate on file at th time of shipmant
When notified of the misqu9tation Delta attempted to make good on the
mistake by ling a conforming tariff The Commisaion denied the
application stating

Wa do not betieve this to be an error in a tariff of aeerical or administrative
nature or sn anor due to inadvertence in failing to flleanew tariff Rather it
appears that what is involvad here is an erronenus quotation of a rate not an error in
the tariff of a vlerical oradaiiniatretive nature or iaadvertartt failuraW 61e an anticipated
tariff 14 SRIt et pp 1208 1209

See alsoPerkinsGoodwin Co Inc vLykes Bros Steamship Ca
Inc 16 SRR 1975 whare the presiding officor denied the apglicatioa
beause it involved a misquotation This ase however also involved a

jurisdictiQnal defect regarsiing failure to fde a conforfnigtariff within the
statutorily prescribed time period and was affirmed onthose grounds 16
SRR 444 1975

Both the 9enate aid Houae Aaporte citai abtive provtde iltuetredorte of typo4raphtcel eriora ia teri@eerrora jn
republiahed tariffe aMinndvartent failuroe to fi1a epread ratee iq new t4rifi whioh eoUcton Iyd promieed to do prio
to ahipmont Tlwaq nituationa aro dieaueeadturtperporeby eaveral wlWeewo whu eDPoamd at tdewnaraeeipnWcommittee hearirtaA 9w Hearinya bePoce ehe Subeommitlee on Mere6snt Madne of the Commlttee on Maichant
Merine andFSeherlee 9UthConpr Gt 8see AuQuat IS 1617PP71t0COGfB111IpQ 6fY001001d0A0lIIIDppy0Chairman Hariiea oP the FMCend Mr lohn Mehonay MrMahonsy pcovided illuetfNpaa of the type mendonad
abov0pp104104 and tLrther cauUoaed the wmmittee eyaFrtet yttina rotief too4FOadIy teet tha antirobetinQprovleions oPeecNon 1B6K be eubvertad For example Mrb1qOney wamed aypjUe meloue cartie oolicitoreyhomade promieea to aNppere on tha eolicitore own idHative whero there wse no iptenHon by the cartier to 91e a
conforminp tazift and coneequenUy no Hyht oP the eM1ipper to dsgwM the lower promieed eaw under aepecieldodketPracedum HeadaQtP109 Mr MphopY cwtiqpad the commiteeea follawa

We can wethe poeeibitlty tAat rolief inthe6advertpne4 ceeee snWd beuead to eubvert the royeepmvteiont aWrecoQnlm that the Commiaslon hae to EyedqQdmt tNe TWe ponibItyarlaea becawe in the Inedvorlence csaeethe queedon otrclief ewine on theqiroetlon oftfntant oPtltapatieularoaeeier aadtSseNpperapplyin4 Por ro11eP
Ifthe CompieeionyeU tAte power it muet be mede cleac tdec cnrtien end elJpppn ttlke wi have avory heavy6urden to ehow yood cauee tor rUieYundor theee cendidone ldp 103 9ee also p 95

Chsirman Hprllee aproed with F1C Mahoney on the need to limlt opacialdoetet roliefceeee to elerlpal or
adminiateative error or InadverWntdiuro fa 01a end tLCldetearoad to the Omi4nYlappueye euyYeetad byMrMehoney which beceme pazt pP PL90248 7p pp 09U0 Cheirman Harilea alao nauUoned eoeinet perm4tiey
rcbeNnpmdawdthat the eituqdoneW 6a coverod by thaetatute relatedatypotrophical erroi oraPailure on tde
part of acerierto eubmit atariff which hey intendad to euhmit and Rromlwd thoshippa they would euhmit
ldPP8788

There iea cudoue coMuion in 9eatreincappliceHan roperdinythenew tadledto oonec the mlequotetlon
prohlem Irt ita eppliaatian Seatrain atatee thatit wlohac to epply the Inwa 43 rak buteletea hatthe wnfotmiAa
tarUF which muet be on Hla with the Commyeion prior to applicaUon ie the 9oetrsin TaHB No 704 FMC 23Hut
this nemed teriftcontaine thahipher 58323 rate which Seatrein doee mt wieh to eueae Tha 643 ratewhich 9eetrain
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carrier publiehing a jointFMCICCintermodal tariff seeks special
docket relief

Had Seatrain otherwise qualified under PL90298 and provided
water portion breakout of it through joint rate as the Commisaion
General Ordsr 13 had reqnired 46 CFR 53616b it might have be
posaible to verify thatthe amount of the waiver applied only to the watei
portion of the through movement However Seatrain has not provide
such a breakout nor fumished proof that the waiver would apply only t
the water portion It is therefore impossible to determine whether th

i waiver would affect the inland portion as well It is recognized that thi
Commission will not interfere with inland rates which are under th

jurisdiction of the Interstate Commerce Commission9That Commissia
has no specialdocket procedure permitting the filing of retroactively
effective tariff pagea designed to remedy inequities Since the applicetio
must be denied in any event however there is no point in seeking furthe
proof from Seatrain on this garticular matter

However for future reference Seatrain should take care to show tha
any desired refund orwiver pertains to the water portion of the join
FMCIGC tariffo

Finally since PL90298 permits a waiver or refund to be grante
where it appears that such refund 4r waiver will not result i
discrimination among shippars Seatrainsapplication should have con

tained a atatement as to whether any other shippers of the same or simila
commodity were involved around the time of shipment The application
makes no reference whatacever to the exiatence of any such shippsrs on

the standard form aubmitted pursuant to Rule 92a 46 CFR 50292a

S NotauvD KLINE
Administrative Law Judge

WASHINdTON DC
December 14 1977

T6e Nted roQUletlon whtch appara to have 6aen n effea at the Ume ofMipment dudny ff17 requiree apotUU
port brakout oYathrouph intermodd rqteThe repdaGoe a4tee thet thi broakout wi4btroated peprogortioei
retoeubJaot to theprovleione ot the 9hippin4 Act 1916 Tfie Comeileeian exQlairted whee ieeWna tha repWaUon tu
iajuriedietloa over retee did not extend bsyond port aieae 9ae Fln8WThrouyh Rares and ThrorBh Routra 1
SRIt 174 379 1970 8tnce thet dme t6ero hee been m uodeptandino betweeq thit wenay and the L0CthaCeac
aimroy woutd MnGrro lu raQualNoa to 1Gropeotlve epAeree See CommomveaUh a Pennaylvaniq vl0CD
Cir 7me 20 197n etlp opiNon pp 2729Ez Pare261 331 L0C490 1976 nferprefatlarta andSqtementa a

Pd7cy PMCAprU 12 1976 Orde ApRronRules of the nreraataCommerce Commiaaian acFMCAq
l2 IF76 ReyuleGon of eeveraleapciea ovuthe eame perty undar tbeluapactlveaetutae in wltich the rcautadon
conMad to eaeti apective epheroofJudedictlon ienot unpeocadeatdCt Baron Rpuge Port CommisabnuUNte
States 287 P 2d 86 92 3 Clr 196 cert den 368IF9963 Muntclpal EIecAcUt111Nea AaaocatlonvFPC4
F 2d 967 411 DC Cir 1973 Modern lntermodal Trqpic Carporat7nnInvesNgaflon 3MI00557 56SSI
p973 Amerlean Export 116randhen L7naa Inc 14FMC82 89 1970

i
10 In previou epectaldocketproeeeWny tnvotvtaa joint lend6rldye tazitCe the carhr hea ateted thet thewstv

orroNnd wodd eHaot oNyi6e aeaeo caniereportlon 9peeial Doclcet No 492 Toei Kogyo Co Ltd vSeoLan
Servlce nc 17 9RR 427 197q9pedd DocFet No 493 Unlveroal Molln vSaLand Service nc 17 8AR 43
451 197pSpeqd Docket No 705 Kuhne @ Nugel vStaLond Service lne 17 SRR 383 388 1977
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3781

LORD EXPORT CO A DIVISION OF LoRD CORP

v

UNITED STATES NAVIGATION INC

NOTICE OF DETERMINATION NOT TO REVIEW

January 13 1978

otice is hereby given that the Commission on January 13 1978
Ietermined not to review the decision of the Settlement Officer in this

proceeding served January 6 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARTIIME COMMISSION

INFOxMn DocerNo 378n

LORD EXPORT CO ADVISfON OF LARD CORP

v

UNITED STATES NAVIGATION INC

Reparaion Awarded

DECISION OF JUAN E PINE SETTLEMENT OFFICER

Lord EzpoR Company a Division of Lord Corporation complainant
alleges hat it was overeharged 44550by United States Navigation Inc
General Agent for Marina Memante Nicaragaence SA respondent as a

result of misdescripion of cazgo on the bill of lading for the subject
shipment z Complainan staes that on July 21 1975 respondent issued ets
bill of lading 12 covering the movement of5PALLETS 50 PCS
SHOCK ABSORBERS 12735 5777K from New York New York to

AcajuUa El Salvador on the vessel COSTA RICA
The applicable aziff is the Atantic Gulf West Coast of Central

America and Mexico Conference SBCA Freight TariffFMCNo 1
Respondent assessed the CargoNOSHarmless Class 1 rate of
15250per ton of 40 cubic feet or 2000 pounds whichever produces the
geater cevenue The shipment weighed 12735 pounds and measured 396
cubic feet as indicated on the bill of ladingfreight bi1L Therefore the

weight was 12 6368 weight tons and the measurement was3
99 measurement tons the latter being the higher applies Respondent
assessed the tate and charges as follows
5 Pallets CagoNOS

Bunker Surcharge
Manifest Fee

99mt 15250 150975
99mt 700 6930

50

157955

Barh PsM1avine conmmd ro reinfwmnl procedum of RWe 19 0 he CommissionsRWn of Pncuu and

RocWUre a6 CFit 50230130a tM1isdcision wdl be fnal unlese the Commisilon elem to reviwit witlJe IS tlap
homhe dnm M service herto

NOte Noice of Eetcrmination rot toreview lanuery U IYBJ
Although no violation of Ihe Shipping Act 1916 is alleged it ie azeumed to be avolation ot section IBb3

IAcreof
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Complainant alleges that the correct rate should have been that for

fenders ship or dockClass 7 at a rate of 30750per 40 cubic feet as

contained in tNe same tariff plus surcharges for a total of113405The

overcharge claim was filed with respondent on September 21 1976 who

refused to honor the claim stating that the shipment was rated per the

description pn the bill of lading and export declaration and that the claim

would be considered only when submitedwithin six months per Item 7b

of the tariffie

Caims by shippers for adjustment of freight charges will be considemd only when

submitted in writing to the calrier within six months of date of shipment Adjustment of

freight bases on alleged error in weight measurement or description will be declined

unless appGcation is submitted in wriing sufficientty in advance to permit reweighing
remcasuring o verification of description before the cargo leaves the carriers

possession any expense incucred to lx bome by departy responsble for the error or

by the appGcant if no error is found

In its claim to the Commission complainant alleges that the shipment
consisted of 5 Pallets Fenders or Bumpers Boat or pock Rubber OP

cu from Old Rubber Tires and Steel Comb as shown on the original
collect bill of lading motor carriersbill of lading

With regard to claims involving cazgo misdescripdon past Commission

policy and judicial precedent have unquestionably declared that a ship
pers misdescription ofcargo can still afford abasis for laer reparation
relief and that in cases involving alleged overcharges under section

18b3ofthe Act the controlling test is what the complainant shipper
actually shipped and is not limited to how cargo was described on the

bill of lading Union CarbideInterAmerica v Venezuelan Line 17

FMC 181 182 1973 Abbott Laboratories MooreMcCormack

Lines Inc 17FMC 191 192 1973 wherethe shipment has left the

custody of the carrier and the carrier is thus prevented from personally
verifying the complainant shippers new description the Commission
has held that the complainant hasaheavy burden of prooP and must

establish with reasonable cectainty and definiteness the validity of the

claim Western Publishing Co v Hapag LloydAG 13 SRR 16 17

1973 Johnson Johnson Irttl v Venezuelan Lines 16FMC 87 94

1973 Colgate PalmoivePeet v United Frurt Co 11 SRR 979 981

1970
It is usually the case as it is here that the carrier in classifying and

rating a shipment must look to the information supplied him by the

shipper or freight forwarder Accordingly one cannot faulY the carrier

for relying on descripiions set foRh on the bill of lading However in

determining whether reparation should be awarded in agiven caseie
whether section 18b3 has been violated visavis Ihe filed tariffs a

ihe complant wu fJeE with Nia Commission within tM1e time limit spcified byaazute enA it hea been we1F

established by Ne Commissiov Ihat carrierb w calkd bix month rWe cuinol act m bv rccovryof m otM1Cwiu

legitimaeoveicbarge tlaim io auc6 caus

zo FMc
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tariff is a tarifP and the controlling test is finally what the complainant
shipper can prove was actually shipped

Complainan had the shipment transporedfrom Erie Pennsylvania via
motor carrier to a freight forwazder in New York New York prior to the

porttoportmovement The moor carriersbill of lading dated July 15
1975 describes Ihe cargo as

5Pallets Fenders or Humpers Boat orpock RubberOT cut Gom Old Rubber Tires
and Steel Comb 12735

It was fudher indicafed on the motor carriersbffi of lading that the dock

receipt described the cargo as 5 PALLETS 60 PCSSHOCK
ABSORBERS 12735 and contained a further paztial clarification
UNHARDENED VCJLCANIZED RUBBER ARTICLES NECAS
SHOVVN ABOVE

Complainant also submitted its Invoice No 55002 dated July 15 1975
covering the shipment From the above submissions it did not appeaz that
a definite description of the commodity moved could be developed On
Jue27 1977 in response to my request of June 7 1977 complainant
submited acopy of the export declaration and an advertising brochure
Bullefin No 80D covering the subject commodity

The export declazation contained the same commodity description and
dcation as the dock receipt The Schedule B Commodity No thereon
was 6299860 which covers

Unhardened vulcanized rubber articles necincluding plaes sheesand srips
cut to nonrectangular shapes andor worked more than sudace worked and profile
shapes worked more than sudace worked except specially fabricated for vehicies and
airaftfomedy 6298850 and pan of 6298869

Complainants invoice covers the shipment of 60 items of Lord Part
Number 1F4 180 Part 1F4 180 is shown on page 6 oF complainants
advertising brochure and is described as a marine fender The item is
further described on the title page ofthe brochure as

Highstrength bondedmbber fenders bring gmater shockabsorbingefcienty and
economy to marine fendering systems FaciGtate smoother berthing with optimum safety
to both vessel and pier Permit lighter constmction in new faciGties and adapt easily to

existing piers increasing their capabilities for handling todayshlghesPtonnage ships

Respondents allegation that the shipment consisted ofFenders Ship
or pock at the Class 7 rate as indicated on lOth Revised Page 46 of the
subject tariH7 has been verified It has been verified singulazly by some of
the documentation and collectively by some of the documentation 3aid
documents consist of the original motor carrier bill of lading the dock
receipt the expoR declaration the invoice and the advertising brochure
The proper rneand charge assessment thereon is

NeiNer misGke inadvcrnce convary intcntlon of the panies herESipnorprinciplsof eQUiry pcrmit a
devialion 6omhe raes rWq aM rcgulationa in he carierefilrA tantP Brafi Foode vMoareMcCOrmork Lines

N C320 l23 fn 0I96
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5 Pallets Fenders Ship orpock

Bunker Surcharge
Manifest Fee

99mt 10200 100980
99mt 700 6930

50

5107960

The difference between what respondent paid and the applicable
chazges is 49995

Trensportation rate and charges paid
AppGcable rate and harges

Overcharge

157955
107960

49995

Complainant alleged a lower overchargeof445505However this was

based on aClass 7 rate of 10750which did not become effective until
Macch 15 1976 per 9th Revised Page 31 ofthe subject tariff According to

complainant as verified by the dock receipt respondent received the

shipment on July 21 1975 The Class 7 rate then in eflect was 10200per
8th Revised Page 31 of the subject tariff effective January 27 1975

Complainant has furnished documentation enabling ascertainment of
the actual commodity that moved II has borne the heavy burden of

proof Reparation of 49995is awazded complainant

S Junr E PNe
Settlement Officer

ComDananPS compumlion of a lower overcharge follows

Transportauonra endcharga Od
S Palleu FenEen Ship or Ooct 99mt EIO50 1106423

Bunker Surchaege 99 mt fW 6930

Meniest Fee SO

Ovemarge elleged by complvnant

f5955

IUt03

S aassa
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 540

SALENTINE Co INC

v

EUROPB CANADA LAKES LINES

NOTICE OF ADOPTION OF INITIAL DECISION

January 11 1978

No exceptions having been fded to the initial decision in this proceed
ing and the Commission having detennined not to review same notice is

hereby given that the initial decision became the decision of the
Commission on January 11 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 540

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

Adopted January 11 1978

Application withdrawn Respondent ordered to collect balance of freight charges

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE I

By application fIled August 4 1977 respondent Europe Canada Lakes
Line by Ernst Russ North America Inc its general agent requested
permission to waive collection of a portion of freight charges for the
benefit of Salentine Co Inc in connection with a shipment from
Hamburg Germany to Milwaukee Wisconsin

The application recites that under bill of lading issued June 18 1977

respondent carried a shipment consisting ofone case of M hine Bottle
Labelling weighing 600 kilograms and measuring 139 cubic meters The
application goes on to say that the rate applicable at the time of shipment
was 9150 per 1 000 kilograms or cubic meter and that the rate sought to
be applied is 63 per 1 000 kilograms or cubic meter Respondent
collected charges of 87 57 from Schenker Co Hamburg and
permission is sought to waive the amount of 39 62 representing the
difference between what was charged and what should have been

charged 2 The application also states that there were no shipments of the
same or similar commodity for shippers other than complainant during
approximately the same period of time at the 9150 rate

The following explanation was offered

1 This decision became the decision of the Commission January II 1978
2 Thecomputation follows

I 9150 x 1 39 127 19

2 63 00 x 1 39 87 57

39 62

20 F M C 425
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We received Telex instructions from Ernst Russ Europe Canada Lakes Line on June
16 1977 to file on that day TariffAmendments with the Federal Maritime Commissions
to become effective on June 16 1977 until July 16 1977 Unfortunately the clerk in
challle of the telex machine misplaced the telex from Ernst Russ Hambulll and we only
located it after Ernst Russ Hamburg sent another telex on June 21 1977 asking for
confirmation of the filing with the F M C The rate was then filed on June 21 1977
copy of Bill of Lading and telex exchanges are attached hereto

Contrary to what was said in the explanation no documentation was

attached to the application
The Commission s authority to permit oarriers to refund a portion of

freight charges collected from shippers or to waive the collection of a

portion off ight charges where it appears that there is an error in a tariff
of a clerical or administrative nature or an error due to inadvertence in

failing to IDe anew tariff is derived from the provisions of section 18b 3

of the Shipping Act 1916 46 U S C 817 b 3 3 After stating the

requirement that common carriers by water in foreign commerce or

conferences of such carriers charge only the rates and charges specified
in tariffs on tile with the Commission section 18b 3 provides as

pertinent
Provided however That the Federal Maritime Commission may in its discretion and

for good caule shown permit a common rlier 1y water in foreian commerce or

conference of such carrIers to refund ajor1ion of fnllght charges collected from a

shipper or waive the collection ofa portitln of the charges from a shipper where it
appears that there is an elTOr in a tariff of a clerical or administrative nature or an ewr
due to inadvertence in taiHng to tile a neW tariff and tIlat such tefund or waiverwiU not
result in dlacrimlnationlIDOng shippers Provided jur lier That the common carrier by
water in foreian commerce or conferenceotsUllh carriers hat prior tll applying wr
authority tOlllake refund fil a new tariff with the Federal MaritimCl Commission
which setS forth the rate on which such refund or waiver would be based Provided
further That the carrier or conference agrees thilt if permission is granted by the Feaetal
Maritime ComlJIisslon alupproprlate notice will bepublishCld i1lthll tariff or such other
steps taken as tMcFedcra1 MaritimeCol1Ulliaaion may roquio whjch givenotico of the
rate on whiCh such refund or waiver would be bailild aridaddltiolial refunds orwaivers
as approprlate sliall be made with reSPect to other shipments In the Ilianner prescribed
by theComml8ion lneits order approving the IippllOtitionhAnil provided further That
application for refund orwailer muatbe Bledwith the Commiialon withinol1e lIundred
and eighty days from the date sblpmlnt

PurSuant to Rule 92 c 46 CPR S02 92 c I telephoned Ernst Russ
requesting othe documentation referred to in the application Werner
Scholtz President ofErnst Russ agreed to furnish the missigk material
He also agreed to submit copies of the tariff pages showiig the rate
applicable aHhe time ofshipment and the rate sought to be applied as

required by the second proviso of section 186 3 4

Inasmuch as the nominal complainant i e the partyfor whose benefit

3 The Comml8lion s reauIadons implementing 8 ction
18b l appear In Rule 92a of the Comml88lon Rule
of Practiceand Procedure

4 The application did not specify the tariff pages appli
cable to the shipment There was only a Icnetal reference
to a taritfpublication FMC IO
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the freight charges were sought to be waived is Salentine Co Inc

but the freight charges were actually paid by Schenker Co I also
asked Mr Scholtz to supply documentation showing Salentine s entitle

ment to benefit from the waiver or in the alternative to substitute
Schenker as complainant Mr Scholtz declined to do either stating that it
was not worth the effort in view of the small amount involved to
communicate with Schenker Instead he asked that the application be

dropped
Under the circumstances Imust consider the application to waive a

portion of the freight charges to be withdrawn However the matter does
not end there

A tariff has the force and effect of law Pennsylvania R R Co v

International Coal Co 213 U S 184 197 1913 The tariff rate in effect

and having the force and effect of law at the time the shipment was

made was 91 50 M Europe Canada Lakes Line and Schenker Co
must comply with the law s Therefore Europe Canada Lakes Line is
ordered to collect the additional amount of 39 62 from Schenker for the

shipment
The respondent is further ordered to file an affidavit of compliance with

the terms of this order within thirty days The affidavit shall state whether
the additional freight charges have been collected or shall describe the

steps taken to effect collection

S SEYMOUR GLANZER
Administrative Law Judge

WASHINGTON D C
December 15 1977

S Because Schenker is not a party to the proceeding
the principles of res judicata to enforce repose Cf

StJir v Gibson 432 F 2d 137 142143 2 Cir 1970 may

not be applicable to a subsequent proceeding in another

forum This of course hiBhlights the vice of failing to

have the real party in interest submit itself to the

jurisdiction of the Commission in a Special Docket

proceeding

W F M C



FEDERAL MARITIME COMMISSION

INFORMAL DocKET No 41l F

SUPREME OCEAN FREIGHT CORPORATION
FMC1331

v

ALL CARIBBEAN INC

ORDER ON REVIEW OF DISMISSAL

January 24 1978

An order of dismissal was served November 28 1977 by the

Administrative Law Judge in this proceedina Dismissal was based on the
fact that settlement has been reached and counsel for both sides have

jointly moved for dismissal ofthe proceeding
The Administrative Law Judge stated that the Commission is without

power to force acomplainant to litigate his claim We note however that

Rule 93 of the Commission s Rules of Practice states that satisfied

complaints will be dismissed in the discretion of the Commission The

parties here apparently feel that settlement is more prudent than bearing
the expense of further litigation Considering this fact and the fact that it

is not even clear that respondent is subject to our jurisdiction we have
detennined to uphold the order of dismissal

The terms ofthe settlement have not beenfurnished to the Commission

Accordingly our action should not be construed as a determination

regarding the propriety of these terms However section 18b 3 of the

Shipping Act 1916 requires strict adherence to pUblished tariff rates of

common camers and parties who settle section 18b 3 rate disputes are

charged with knowledge of the requirements of that section and the

penalties for violation thereof
By the Commission

j
I

SEAL S FRANCIS C HURNEY
Secretary
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DocrNo 7618

INDEPENDENT OCEAN FREIGHT FORWARDER LICENS6 NO 1GIJT
STEEB Rt COMPANY INC

ORDER OF DISCONTINUANCE

January 30 1978

This proceeding was instituted by Commission Order to Show Cause

requiring respondent freigh forwazder to demonstrate why its license
should not be revoked because of the existence of a shipper relationship
prohibited by section 44 of the Stupping Act

Subsequently the shipper relationship was severed by transfer of

ownership Transfer of the license in yuestion was then approved by the
Managing Director under delegated authoriyOn this basis Heazing
Counsel have now moved for discontinuance of the proceeding

Transfer of ownership has rendered the issues herein moot Accord

ingly the molion to discontinue is hereby granted
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

zo FMc 429
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SPECIAL DoCKET No 517

TEXACO EXPORT INC

V

AMERICAN WEST AFRICAN FREIGHT CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION

March 1 1978

No exceptions having been tiled to the initial decision in this proceeding
and the Commission having determined not to review same notice is

hereby given that the initial decision became the decision of the

Commission on March 1 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S17

TEXACO EXPORT INC

v

AMERICAN WEST AFRICAN FREIGHT CONFERENCE

February 2 1978

Application denied

INTTIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW 7UDGE

By this application the American West African Freight Conference
seeks to refund to Texas Export Inc456955as an overcharge on a

shipment of Lubricating Oil and Grease from Port Arthur Texas to

Conakry Republic of Guinea The shipment weighing2250258 Ibs and

measuring 53918 cubic feet was carried aboazd Delta Lines Del So
under a bill of lading dated December 20 1976 On January 14 1977
Delta colected 16504721 in aggregate freight chazges from Texas

Export under the ConfecencesEastbound Tariff No 15 FMC No 16
The rae applicable at the time was 10375WMThe rate sought to be

applied is a 15 discount from that rate

On August 4 1976 Texas Export telexed he Conference office

requesling a 15 discount from the rate on Lubricating Od and Grease in

Drums Pails and Cases from Port Arthur to Conakry The discounted
rate was to be applicable only to 2000 long ton shipments with a

minimum1000 long tons per vessel At a meeting on August 5 1976 the
Conference agreed to the rate subject to all other chazges in effect at the
time of shipment The effective date of the new rate waS to be established

upon the written acceptance of Texas Export On August 10 1976 Texas

Export telexed the Conference requesing that the Conakry Por Detention
Charge be waived on its shipmens of Oi and Grease On August 30
1976 Texas Export by telex accepted the discounted rate without

prejudice to further consideration of its reques to waive the Conakry

This Eccision became the Eaision ofthe Commission March 1 198
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Port Detention Charge Fhe Confecence took no action on the acceptance
pending decision on the waiver request On September 2 1976 at a

Conference meeting the request for waiver ofdetention charges was

denied and Texas Export wasnotified of the denial by letter on September
7 1976

Fmm this poinL on an administrative error in the Conference office

resulted in future correspondence from the Conference and the shipper
referring only to Lubricating Oil in Drums to Conakry No further

reference was made to shipments of Grease in Drums Pails and Cases

even though the Conference had agreed to apply the discount to Grease

as well as Lubricating Od TTils error was fuRher compounded when the

Conference filed an amendment to iCs Eastbound TariffCorrection No

1594 to Page 142A which was to effecYuate the discount agreed upon
the amendment itself was limited to Lubricating Oil in Drums to

Conakry and no mention was made of Grease Thus it would appear
that the error wasof the kind that would afford a basis for relief There

is hawever an insurmountable barrier to granting that relief

Section 18b3in authorizing the Commission to grant relief such as

requested here requires as a condiGon precedent to the grant That the

carrier by water in foreign commerce or cocrterence of such carriers has

prior to applying for authority to make efund fded anew tariff with

the Commission which sets forth the rate upon which svch refund or

waiver would be based The required filing has not been made here The

ast correction to be fded was the above mentioned No 1594

The eequiremenC that the iate upoa which the refund or waiver is to be

based musY be filed prior to making application is statutory and there is

no discretion to waive iL Oppenheimer nternational Corp v South

African Manne Corp 15FMC49 1971
Accordingly the appticafion is denied

S Joxrr E Cocanve
Administrative LawJudge

WASHINGONDC
February 2 1978
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FEDERAL MARITIME COMMISSION

DOCKET No 77 35

PUBLICATION OF INACTIVE TARIFFS BY CARRIERS IN FOREIGN
COMMERCE

Persons not actively carrying cargo or clearly committed to commence carrying cargo
between ports named in a published tariffat the rates stated therein arenot common

carriers by water within the meaning of Shipping Act section 18 b and PIl11 536 of
the Commission s Rules and their tariffs in such unserved trades are subject to
canceUation

Stanley O Sher John R Attanasio for Concordia Line

Edward Aptaker for Farrell Lines Inc
John Robert Ewers Paul J Kaller Bert I Weinstein Hearing

Counsel

REPORT AND ORDER

February 6 1978

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
Clarence Morse Commissioners

This proceeding was commenced by an Order directing some 338
common carners by water in the foreign commerce of the United States

Respondents to show cause why 752 specified tariffs published by them
and maintained on fIle with the Commission should not be cancelled on

the grounds that said tariffs do not reflect an active bona fide offering of
common carner service

Fifty nine Respondents filed amendments expressly cancelling 170 of
the subject tariffs thereby mooting any need to inquire further into their
status 1 Another group of 246 Respondents either did not reply to the

Show Cause Order and its invitation to submit supporting affidavits of
fact and memoranda of law or consented to cancellation insofar as

another 484 tariffs were concerned 2 In light of these Respondents failure
to contest cancellation and failure to amend the subject tariffs for at least
18 months it is concluded that the tariffs in question do not describe an

I This group oftariffs and theircancellation dates are listed in Appendix A hereto
l Some carriers in this group did raise objections concerning other oftheir tariffs however
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active common carrier service and should be cancelled as contrary to

section 18 b of the Shipping Act 1916 and the Commission s tariff filing
regulations 46 C F R Part 536 Publication of Inactive Tariffs 17 SRR

471 472 1977 Sugar From Virgin Islands to United States 1 U S M C

695 699 700 1938 Intercoastal Schedules of Hammond Shipping Co

Ltd 1 U S S B 606 607 1936 Intercoastal Investigation 1935 1

U S S B 400 449 1935
A total of 40 Respondents opposed the cancellation of 68 different

tariffs some by filing a timely affidavit as required by the Commission s

Show Cause Order but most by submitting unsworn written communica
tions or tariff amendments 3 A Reply Memorandum was ftled by the

Commission s Bureau of Hearing Counsel and seven carriers responded
to that Memorandum 4 These submissions contain sufficient evidence of
common carrier activity or of oversights in the Show Cause Order to

warrant the continued publication of 29 of the subject tariffs by their

respective carriers s We turn now to those relatively few tariffs whose

status remains a matter ofcontroversy
Twelve Respondents filed brief unsworn statements asserting that

certain tariffs were indeed active 6 Their letters do not even suggest that

actual cargo carryings regularly scheduled voyages or ongoing cargo

solicitation were being provided No recent bills of lading sailing
schedules agency contracts trade advertisements or other evidence of
serious and continuing commercial activity were furnished Such a meager

response is insufficient to overcome the presumption that active common

carrier service has ceased which is created by Respondents failure to

amend the subject tariffs for the last two to eight years Accordingly the

tariffs of these twelve carriers will be cancelled
A P Moller Maersk Line Maersk asserts that trade to the Red Seal

1 Alcoa Steamship Company Baltic Shippilq Company Blue Star Line Ltd British MV Dram Buoy British

MlV Penda British MN Mary Ann Kate Britisb MJV Primavera Central Gulf Contramar Line Central
Gulf Lines Inc Compagnie Generale Maritime Campania Maritime Del NervioR S A Concordia Line

Constellation Line Dart Containerline Inc Deppe Line The East Asiatic Company Ltd Farrell Lines Inc

Hapaa Lloyd A G Thol las Harrison Ltd Hellenic Lines Ltd Japan Line Ltd Koninklijke NedUoyd
Konlnk1ijke Nedlloyd Nedlloyd Inc Konink1ijke Nedlloyd B V Klrkpride Shlpplni Co Ltd Lennard Cephas
Bernard W Robens JUloliua Rijeka Yuaoslavia JlIIoslavenska OCeaDlka Plovidba A P Moller Maersk Line

Maritime Company of the Philippines Marcella Shipping Company Ltd NavImex S A Orient Overseas Lines

Repnt Line Spanish North American Une Torm Unel Valocean Line VictorIa Line Sandl Construction

Shippina Co Inc

Dart Containerline Inc Hellenic Linel Ltd Farrell Lines Inc A P Moller Maersk Line Concordia Line
and Torm Lines The filina ofanswen was permitted by Ordor of tho Commission served October 21 1977

5 The tariffs oftho fol owina 22 carriers shall not be cancelled

Central Gulf Contramar Line FMC 2j Central Oulf Lines FMC 12 and FMC 14 i Compania Sud American De

Vapores S A FMC6 Concordia Line FMC20 Constellation Lino FMC22 Out Containerline Inc FMC

11 Deppe Une FMC32 and FMC33 The B t A iatic Company Ltd FMC7 Blne Star Line Ltd FMCS

Hapaa Llnyd AG FMC43 Tho I Hnrri on Ltd FMC 2 FMC 3 and FMClilapan Line Ltd FMC
9 luaoUIliaRijeka Yllluslata FMC39 luao laven ka Ocean ka F1otdba FMC IO MarcellaShippilll Company
Ltd FMCI Maritime Company of the FhilllppinFMC14 NavimS A FMCI FMC3 FMC4 Orient

Overseas Line FMC30 Spanish North American Une FMC I Torm Lines FMC23 and FMC 26 Valocean

Line FMC 2 and Victoria Line FMC I
Hellenic LinLtd FMC 3 FMC8 FMC9 FMC Il FMC12 and FMC 23 Leonard Cephas FMC I

Bernard W Robarts FMC I Koninklijke Nedlloyd FMC I Koninklijke Nedlloyd Nedlloyd Inc FMC Il

Koninidijke Nedlloyd B V FMC 19 and FMC 13 Kirkpride Shipping Co Ltd FMC I Briti h MlV Pram

Buoy FMC t British M V Fendo FMC3 British MV Mary Ann Kate FMC t2 British M V

Primavera FMC t and Sands Construction Shipp1na Co Inc FMC t
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Gulf or Aden and to India Pakistan and Ceylon is heavily one sided

inbound from the United States Such a situation might sufficiently
explain some 18 months of tariff inactivity by Maersk if Maersk had

actually been serving the inbound trades during the same period thereby
providing regular outbound cargo capacity Maersk admits however
that its vessels only pass through the Red Sea and come within

geographical proximity of India Pakistan and Ceylon This standing
in the wings arrangement cannot be considered a bona fide common

carrier service to the Near East ports listed in the subject tariffs

Accordingly Maersk s Tariff Nos FMC67 FMC68 and FMC69 will

be cancelled
Alcoa Steamship Company Inc Alcoa also admits that it does not

serve Haiti or the Netherlands Antilles but unlike Maersk it further
claims to be actively soliciting Haitian business through a long standing
relationship with a shipping agency in Port au Prince while maintaining
regular voyages to nearby Caribbean islands Alcoa did not present
evidence of recent cargo carryings or other factors which would demon

strate that the subject tariff represents a commercially realistic offer of

transportation service A tariff maintained solely for the purpose of

obtaining a competitive edge over carriers who have not fIled tariffs in a

given tradeby avoiding the 30 days notice or FMC Special Permission

requirements of Shipping Act section 18 b prior to entering atradeis a

paper tariff Paper tariffs do not contain rates which are commercially
attractive to ordinary shippers but do allow the carrier to quickly reduce
rates whenever a large enough shipment is tendered to make avessel call

profitable The Commission does not permit the filing of such tariffs
because they are essentially misleading to the shipping public potentially
unfair to smaller shippers and carriers attempting to maintain regular
schedules in the trade encourage misunderstandings and sharp practices
if not actual malpractices and impose an unnecessary administrative

burden upon the Commission s staff Accordingly Alcoa s Tariff No
FMC15 will be cancelled

Baltic Shipping Company Baltic Torm Lines Farrell Lines Inc
Concordia Line Hapag Lloyd AG Hapag Compagnie Generale Mari

time French Line and Compania Maritima Del Nervion S A Nervion
Line present essentially the same arguments as Maersk and Alcoa They
wish to retain tariffs to areas not now receiving vessel service in order to

facilitate prompt entry into trades geographically related to those in which

they do offer regular voyages In each instance actual common carrier

service is in fact conditioned upon the appearance of sufficient quantities
of cargo to make a special vessel call worthwhile The Commission will

therefore cancel Baltic s Tariff No FMC3 Farrell Line s Tariff Nos

FMC 27 FMC 31 and FMC 32 Torm Lines Tariff Nos FMC 27

FMC34 and FMC 35 Concordia Lines Tariff Nos FMC I FMC 12

and FMC14 Hapag s TariffNo FMC I02 French Line s TariffNo

FMC16 and Nervion Line s Tariff Nos FMC6FMC7 and FMC8
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Maritime Company of the Philippines MCP opposed the cancellation
of its tariffs from Hawaii and Puerto Rico to the Far East because

pending sugar mill movements make them potentially active despite
the absence of vessel calls at Hawaii and Puerto Rico in recent years
Without further information establishing that the pending sugar move

ments are reasonably imminent and likely to result in actual vessel calls

at the rates stated in MCP s tariffs MCP Tariff Nos FMC6and FMC
10 must also be deemed paper tariffs subject to cancellation for not

reflecting abona fide common carrier service
Farrell and Concordia further argue that because the Shipping Act

1916 does not require a carrier to maintain service with a prescribed
regularity the Commission may not prohibit carriers from publishing
tariffs which provide for vessel calls on a by inducement basis This
proposition is untenable Shipping Act section 18 b applies only to

common carriers by water and the Commission has held that carriers who
serve a trade by inducement only are not common carriers by water

for the purpose ofpublishing a tariff covering that trade 7 Ithas in effect
defined common carriage for tariff tiling purposes as commercial activity
which demonstrates a clear intention to move cargo under the proffered
tariff within a commercially reasonable period of time subsequent to

filing It is unnecessary to find that Respondents have actually refused
cargoes tendered for carriage at their published tariff rates as occurred in
Ghezzi Trucking Inc I3 F M C 253 1970 and Intercoastal Charters 2

U S M C 154 1939 8 It is enough that there has been an extended
period within which no common carrier service has been provided to the

subject trades
Concordia also claims that the instant proceeding is unfair because it

challenges the legitimacy ofonly those tariffs which have not recently
been amended and does not include I tariffs which have been so

amended but are nonetheless inactive or 2 tariffs which list ranges

clofports served without noting that the publishing carrier customarily
withholds vessel calls from one or more ports within the specified range

The Commission is not favoring form mere tariff amendment over

substance carrier inactivity Suffice it to say the present method of

proceeding was chosen for the sake of administrative convenience as a

rational first step dictated by the difficulty of gathering current and

detailed operating data on the almost 1 000 different common carriers by
water operating under FMC tariffs When carrier inactivity is in fact

established appropriate action will be taken without regard to the length
of time which has elapsed between tariff amendments See discussion of

7 Cases cited above Respondents attempt to distinpish three oflbeat decisions on the around that they dealtwith
domestic offshore rather than forelan commerce but this distinction iswithqut prescnt sianlficance The fact that 30

days notice must be lIiven before section 2 tariffs may be cancelled is not relied upon therein and there is no

substantive difference between therequirements ofIntercoastal Shippina Act llection 2 and Shippina Actsection 18b

concerninJ common carrier status
8 Both Ghezzi and Intercoastal Charters do however reflect the JOvemina principle that tarim may not hokf OUt

services which are not routinely perfonned by the carrier
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Trans Globe Shipping in Publication of Inactive Tariffs supra at 472
Moreover the Commission s revisions to its foreign commerce tarifffiling
regulations General Order 13 42 F R 59265 which take effect January
1 1979 will curb the practice of calling at individual ports within a stated
range of ports on a by inducement only basis 9 42 F R 59269 46
CF R 536 5 aX4Xi This practice has never been permitted in domestic
offshore commerce under 46 C F R 5315 a c

THEREFORE IT IS ORDERED That the designated tariffs of the
Respondent carriers listed in Appendix B 10 hereto are cancelled
effective immediately Provided however that this cancellation is without
prejudice to said carriers filing new tariffs covering the suliect trades at
such time as they actually commence common carrier service in those
trades

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

9 These regulations were first adopted in October 1975 40 F R 4n70 but were stayed pending disposition of
reconsideration petitions Newly effective section 536 5 a 4 does not however preclude a carrier from placing
commercially reasonable restrictions upon its service to aport within agiven range provided that the restriction is

specifically stated in its tariff See subsection 4Xii thereof
10 AppendixA B not included
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SPECIAL DocKET No 530

EME NORLETT AB

v

SEA L AND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARGES

February 1 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on February 1 1978
It is Ordered That applicant is authorized to waive collection of

150 00 of the charges previously assessed EME Norlett AB

It is further Ordered That applicant shall publish promptly in its
appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 530 that effective February 11 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from February II 1977 through March 13 1977 the rate on

Equipment Garden Care Supplies Outdoor Power in House House containers mini
mum 10 WT per container is 179 00W subject to all applicable rules regulations terms

and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of

effectuating the waiver

By the Commission

SEAL 8 FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 530

EME NORLETT AB

v

SEA LAND SERVICE INC

Adopted February 978

Application granted

INITIAL DECISION OF THOMAS W REILLY

ADMINISTRATIVE LAW JUDGE

Pursuant to section 18 b 3 2 of the Shipping Act 1916 as amended by
P L 90298 and Rule 92 of the Commission s Ru1es of Practice and

Procedure 46 CFR 502 92 Sea Land Service Inc Sea Land or

Applicant has applied for permission to waive collection of a portion of

the freight charges on a shipment of garden equipment riding mowers

that moved from Houston Texas to Stockholm Sweden under a Sea

Land bill of lading dated February 24 1977 The application was filed

August 1 1977
The subject shipment moved under Sea Land Tariff 162A FMC137

2nd revised page 59 effective February 11 1977 under the rate for

Equipment Garden Care Supplies Outdoor Power viz Mowers Riding
Mowers in House House containers minimum lOWT per container

Item 2015 The aggregate weight of the shipment was 21 896 pounds
The rate applicable at time of shipment as 194 W per 2 240 lbs in

house to house containers with a minimum of 10 WT per container The

rate sought to be applied is 179 W in same containers and with same

minimum per Sea Land Tariff 162A FMC 137 3rd revised page 59

effective March 14 1977 Item 2015

Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 1 948 21 including wharfage Aggregate
freight charges at the rate sought to be applied would be 1 798 21

including wharfage The difference sought to be waived is 150 The

I This decision became the decision of the Commission February I 1978

246 V S C 817 as amended
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j

Applicant is aware of one other shipment of the same commodity which

moved via Sea Land during the same period of time at the rates involved

in this shipment That other shipment is the subject of aseparate Special
Docket proceeding Special Docket No 529 which was tiled simultane

ously with this one

Sea Land offers the following as grounds for granting the application
MrF E Hague Traffic Manaller for XM World Trade Inc allents for the consipor

corresponded with Mr R Van Dijk of SeaLand s Atlantic Pricinll in New Orleans by
letter dated Alllust 31 1976 conceminll the publication of a rate on prden tractors and

attachments By letter dated September IS 1976 Mr Van Dijk confirmed to Mr Hague
of Sea Land s intention to publish a rate of 179 00 WIT minimum 10 WITper container

on Garden Tractors and attachments not subject to September 23 1976 General Rate

Increase of 8 11 in Sea Land Tariff 162A FMC137

A Publication Request as properly prepared by Atlantic Pricinll in New Orleans and

sent to Sea Land s Tariff Publication Departtnent on September 14 1976 requestiDll the

confirmed rate of 179 00 WIT to be published Upon receipt of the Publication Request
Tariff Publications made telellraphic filinll to the FMC on September 22 1976 to publish
the confirmed rate Publication appeared on 1st Revised PalIe 59 ofSea Land Tariff 162

A FMC137 item 2015

Sea Land s Atlantic Pricing in New Orleans prepared a Publication Request dated

January 18 1977 to update various palles in Sea Land Tariff 162A to include the

September 23 1976 G R I Included in this Publication Request was 1st Revised Pap
59 Unfortunately due to a clerical error SeaLand tacked Oil the 8 1 GRto the

179 00 rate which was flagaed from the G R I IId increased the rate in item 2015 to

194 00 on 2nd Revised PlllIe 49 effective FeblUlllY 11 1917

When Sea Land became aware of this error Atlantic PriciIJlI in New Orleans sent a

Publication Request to Tariff Publicatiolls requestinll to reinstate the 79 00 rate The

179 00 rate was reinstated on 3rd Revised Palle 59 effective March 14 1977 Meantime

the shipment involved herein had moved on FeblUlllY 24 1977 and was assessed the

then applicable rate of 194 00 WIT Payment was made on the basis of the 179 00

rate by Complainant

Section 18b 3 of the Shipping Act 1916 46 use 817 as amended by
Public Law 90298 and Rule 92 a Special DQcket Applications RUles
ofPractice and Procedure 46 CFR502 92a set forth the applicable law
and regulation The pertinent portion of t 18b 3 provides that

The Commission may in its discretion and for 1I00dcauseshow permit a commQn

carrier by water in foreign commerce to refund a portion of freight charles collected

from a shipper or waive the collection of a portion of the charses from a shipper where

it appears that there is an error in a tariff of a cleric1 or administrative lIatare or an

error due to an inadvertence in failinll to tile a new tariff and that such refund or waiver

will not result in discrimination amonll shippers Provided further That tbe common

carrier has prior to applyinll to make refund tiled a new taniff with the

Commission which sets forth the rate on which such refund or waiver would be based
and Application for refund or wivermust be filed with the CQmmission within

180 days from the date of shipment 3

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18b 3 of

For other proviaioDs and requirements Ice I 18b 3 and t 502 92 of the Commisaion s Rules of Practice an

Procedu46 CPR l02 92 0 c
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the Act and section 502 92 of the Commission s Rules of Practice and

Procedure
Therefore upon consideration of the documents presented by the

Applicant it is found that

lThere was an error in a tariff of aclerical or administrative nature

resulting in the inadvertent failure to file the correct special rate for

shipments of the subject commodity without the general rate increase

as had been promised the shipper
2 Such a waiver of collection of a portion of the freight charges will

not result in discrimination among shippers
3 Prior to applying for authority to waive collection ofa portion of the

freight charges Sea Land filed a new tariff which set forth the rate on

which such waiver would be based
4 The application as f1led within 180 days from the date of the subject

shipment
Accordingly permission is granted to Sea Land Service Inc to waive

collection ofa portion of the freight charges specifically the amount of

150 An appropriate notice will be published in Sea Land s tariff

S THOMAS W REILLY

Administrative Law Judge
WASHINGTON D C

January 6 1978
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SPECIAL DoCKET No S33

CATHOLIC RELIEF SERVICE

v

PACIFIC WESTBOUND CoNFERENCB

1

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER
PERMI1TING WAIVER OF CHARGES

February 8 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review SlUlle

notice is hereby given that the initial decision became the decision of the
Commission on February 8 1978

IT IS ORDERED That applicant is authorized to waive collection of

5 018 89 of the charges previously assessed Catholic Relief Service

IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the followinll notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 533 that effective February I 1977 for purposes of

refund or waiver of freiaht charges on any shipments which may have been shipped
durina the period from February I 1977 through February 15 1977 the Group 4 rate on

Medicinal and Pharmaceutical Products N O S Donated for Relief or Charity
Ordinary Stowage is 133 00subject to all applicable rules regulations terms and
conditions of said rates and this tariff

IT IS FURTHER ORDERED That waiver of the charges shall be

effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission of the date and manner

ofeffectuating the waiver
By the ComInission

i

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 533

CATHOLIC RELIEF SERVICE

v

PACIFIC WESTBOUND CONFERENCE

Adopted February 8 1978

Application granted

INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursuant to section 18b 32 of the Shipping Act 1916 as amended by
P L 90298 and Rule 92 of the Commission s Ru1es of Practice and
Procedure 46 CFR 502 92 the Pacific Westbound Conference Confer
ence or the Applicant has applied with the concurrence of Sea Land
Service Inc Sea Land and the Catholic Relief Service shipper for
permission to waive collection of a portion of the freight charges on a

shipment ofmedicinal and pharmaceutical products that moved from New
York N Y to Keelung Taiwan via rail from Kearny N J to Oakland
California then via ocean carrier to Taiwan joint rail water intermodal
service The bill of lading was dated February 10 3 1977 and the
application was fIled August 5 1977

The subject shipment moved under Pacific Westbound Conference
westbound intermodal TariffNo 8 ICC No 1 FMC No 15 original
page 475 effective February 1 1977 under the rate for Medicinal
Pharmaceutical Products Group 4 ports item No 540 0000 00 The
shipment measured 35595 cubic meters The rate applicable at time of
shipment was 274 per cubic meter greatest ofW M The rate sought to
be applied is 133 per cubic meter plus 8 CFS Origin Freight Station
Container Stuffing charge pursuant to Pacific Westbound Conference
westbound intermodal Tariff No 8 ICC No 1 FMC No 15 revised

I This decision became the decision of the Commission February 8 1978
246 VS C 817 as amended

The application gives February 18 as the date of shipment but the billof lading shows February 10 This latteris
consistent witb the narrative portion which states the shipment was received at the rail origin Sea Land on February
7 1977
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page 485 effective February 16 1977 under the rate for Medicinal
Phannaceutical ProductsN D S Donated for Relief or Charity Ordi

nary Stowage Group 4 ports item no 541 8000 00
Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 10 037 79 Aggregate freiaht charges at

the rate sought to be applied amount to 5 018 90 The difference sought
to be waived is 5 018 89 4 The Applicant is not aware of any other
shipment of the same commodity which moved via Sea Land or any other
Conference carrier during the same time period at the rates involved in
this shipment

The Pacific Westbound Conference offers the following grounds for
granting the application

A When the Pacific Westbound Conference was provided with intermodal authority
in their Basic Agreement 57 it was the intent of the Conference to publish the Far East
Conference all water rates less the 3 00 dollars per revenue ton calO administrative

challle for shipper loaded container caIO CY origin calo See Exhibits H and 11
page 5 and further on 1 2 PllIIe 6 where individual carriers did have independent II1tes

in their intermodal tariffs on certain commodities and desired to retain the independent
rate in the new Conference tariff each carner was to submit a list of those rates and
tariff items on the independent publications which was to be retained See Exhibit H

B Relief or charity shipments were not on any special independent actions however
in the Far East Conference Freiaht TariffNo 27 Paie 363 See Exhibits A A I and A
2 does provide for Tariff Items 541 8000 00 and 541 8oo 03which would cover
the involved shipment covered by FIB 901

839134 C Based on the belief that there would be nodrastic increase in ocean
freight charges when thePacific Westbound Conference Tariff8superceded Sea Land
West bound Intermodal Tariff 234 on February I1977 the shipper tendered the
involved shipment to Sea Land Service and was received at the rail oriain raiJ freight station

on February 7 1977 When the papers involving the shipment were to be rated it
was discovered ocean freightI I1tes were not available to Taiwan under items 541 800000

or 541 8000 03 on original palle 485 of Pacific Westbound Conference
Westbound Intermodal Tariff 8See Exhibit

B D Refer Exbibit C R C Palmros teletype messalle 1040of February IS1977
to Oakland M RCook outlininll theapparent oversight and requestinllthat the both
items be added to theConference Intermodal Tariff at the earliest possible
time NOTE In the message there isan error on the referenced Item numbers ie 541
8003 should have been 541 8000

30 E The Pacific Westbound Conference Westbound Intermodal Tariff8corrected
the error in both tariff items by publishinll the metric scale of rates 3 00 per revenUll
ton under the Far East Conference all water structure See Exhibit Dalso comparison
of FEe rate Exhibits A throullh A 2 and Dwill indicate the Pacific Westbound
publication met the all water levels The publication was published onshort notice with an
issue dateofFebruary IS1977 and aneffective dateof February 17

1977 Section18 b 3of the Shipping Act 1916 46 USC 817 as amended
by Public Law90 298 and Rule 92 a Special Docket Applications
RulesofPractice and Procedure 46CFR 502 92 aset forth the applicable
law and regulation The pertinent portion of fi 18b 3 provides

thatThe applioation states 018 90 however deductinl the roquelled new total charles of 5 018 90 from

the oriainally biUed 10 03779 leavesabalance of 01 89aneaJJaibJe difference due to roundiltJ oft several
decimal

places 20 F

MC
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The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment 5

The clerical and administrative error recited in the suliect application is
of the type within the intended scope of coverage of section 18b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

1 There was an error in a tariff of a clerical or administrative nature

resulting in the inadvertent failure to carry forward in the tariff filings the

special rate for relief or charity shipments from the Sea Land Westbound
Intermodal Tariff and the original Far East Conference tariff to the new
Pacific Westbound Conference tariff as had been intended by Sea Land
and the Conference and as promised to the shipper

2 Such a waiver of collection of aportion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection ofa portion ofthe

freight charges the Pacific Westbound Conference filed a new tariff
which set forth the rate on which such waiver would be based

4 The application was filed within 180 days from the date ofthe subject
shipment

Accordingly permission is granted to the Pacific Westbound Confer
ence and Sea Land to waive collection of a portion of the freight
charges specifically the amount of 5 018 89 An appropriate notice will
be published in the Pacific Westbound Conference tariff

S THOMAS W REILLY
Administrative Law Judge

WASHINGTON D C

January 11 1978

S For other provisions and requirements see fi 18b 3 and 502 92 of the Commission s Rules of Practice and
Procedure 46CFR 502 92 0 c
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 529

S C SORENSEN

v

SEA LAND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER
PERMITIING WAIVER OF CHARGES

February 8 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission haying determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on February 8 1978
It is Ordered That applicant is authorized to waive collection of

300 00 of the charges previously assessed S C Sorensen

It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 529 that effective February ll 1977 for purposes of

refund or waiver of freight cha18es on any shipments which may have been shipped
during the period from February 11 1977 through March 13 1977 the rate on

Equipment Garden Care SuppliesOutdoor Power in House House containers mini

mum 10 WT per container is 179 00W subject to all applicable rules regulations terms

and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the waiver
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 529

S C SORENSEN

v

SEA LAND SERVICE INC

Ad9pted February 8 1978

Application granted

INITIAL DECISION 1 OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

Pursuant to section 18b 3 2 of the Shipping Act 1916 as amended by
P L90298 and Rule 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 Sea Land Service Inc Sea Land or

Applicant has applied for permission to waive collection ofa portion of
the freight charges on two shipments ofgarden equipment that moved
from Houston Texas to Aarus Denmark under two Sea Land bills of

lading dated February 24 1977 The application was fIled August I 1977
The subject shipments moved under Sea Land Tariff 162A FMC137

2nd revised page 59 effective February II 1977 under the rate for

Equipment Garden Care Supplies Outdoor Power viz Mowers Riding
Mowers in HouselHouse containers minimum 10WT per container
Item 2015 The aggregate weight of the shipments was 43 316 pounds

The rate applicable at time of shipment was 194 W per 2 240 Ibs in
house to house containers with a minimum of 10 WT per container The
rate sought to be applied is 179 W in same containers and with same

minimum per Sea Land Tariff 162A FMC 137 3rd revised page 59
effective March 14 1977 Item 2015

Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 3 596 24 including wharfage Aggregate
freight charges at the rate sought to be applied would be 3 896 24

including wharfage The difference sought to be waived is 300 The

Applicant is aware of one other shipment of the same commodity which

I This decision became the decision of the Commission February 8 1978

246 U S C 817 as amended
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moved via Sea Land during the same period of time at the rates involved
in this shipment That other shipment is the subject of a separate Special
Docket proceeding Special Docket No 530 which was filed simultane
ously with this one

Sea Land offers the following as grounds for granting the application
Mr F E Hague Traffic Manaaer for XM World Trade Inc agents for the

consignor corresponded with Mr R Van Dijk of Sea Land s Atlantic Pricing in New
Orleans by letter dated August 31 1976 concerning the publication of a rate on garden
tractors and attachments By letter dated September 15 1976 Mr Van Dijk confmned
to Mr Haaue of Sea Land s intention to publish a rate of 179 00 WIT minimum 10 WI
T per container on Garden Tractors and attachments not subject to September 23 1976
General Rate Increase of 8 in Sea Land Tariff 162A FMC137

A Publication Request was properly prepared by Atlantic Pricing in New Orleans and
sent to Sea Land s Tariff Publication Department on September 14 1976 requesting the

confUlled rate of 179 00 WIT to be published Upon receipt of the Publication Request
Tariff Publications made telegraphic filing to the FMC on September 22 1976 to publish
the confirmed rate Publication appeared on 1st Revised Palle 59 of Sea Land Tariff 162
A FMC137 item 2015

Sea Land s Atlantic Pricill8 in New Orleans prepared a Publication Request dated
January 18 1977 to update various pages in Sea Land Tariff 162A to include the
September 23 1976 G RI Included in this Publication Request was 1st Revised Page
59 Unfortunately due to a clerical error Sea Land tacked on the 8 G R I to the

179 00 rate which was flaaged from the G R I and increased the rate in item 2015 to
194 00 on 2nd Revised Page 49 effective February 11 1977
When Sea Land became aware of this error Atlantic Pricing in New Orleans sent a

Publication Request to Tariff Publications requesting to reinstate the 179 00 rate The
179 00 rate was reinstated on300 Revised Page 59 effective March 14 1977 Meantime

the shipment involved herein had moved on February 24 1977 and was assessed the
then applicable rate of 194 00 WIT Payment was made on the basis of the 179 00
rate by Complainant

Section 18b 3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 92 a Special Docket Applications Rules
ofPractice and Procedure 46 CPR 502 92a set forth the applicable law
and regulation The pertinent portion offi 18b 3 provides that

The Commission may in its discretion and for lIood cause shown permit a

common carrier by water in foreign commer to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charlles from a

shipper where it appears that there is an error in a tariffof a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver win not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a neW tariffwith the

Commission Which sets forth the rate on whiCh SUCh refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment J

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

J For other provisions and requirements HeI 18b 3 and f 502 92 of rho Commission s Rules of Practice and
Procedure 46 CPR S02 92 a c
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Therefore upon consideration of the documents presented by the

Applicant it is found that
1 There was an error in a tariff ofa clerical or administrative nature

resulting in the inadvertent failure to file the correct special rate for

shipments of the subject commodity without the general rate increase
as had been promised the shipper

2 Such a waiver of collection of a portion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection ofaportion of the

freight charges Sea Land fIled a new tariff which set forth the rate on

which such waiver would be based
4 The application was filed within 180 days from the date ofthe subject

shipments
Accordingly permission is grated to Sea Land Service Inc to waive

collection of a portion of the freight charges specifically the amount of
300 An appropriate notice will be published in Sea Land s tariff

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON D C

January 111978
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SFECIAL DOCKET NO SZS

IUILLARD ALPHA LIQUOR CO

V

SEALAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARCiES

February 8 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review the

same notice is hereby given that the initial decision became the decision
ofthe Commission on February 8 1978

IT IS OADERED That applicant is authorized to watve collecuon ot

20360 of the charges previously assessed Juillard Alpha Liquor Co

IT IS FURTHER ORIIERED That applicant shall publish promptly in

its appropriate tariff the following notice
Notice ia hereby given as roquired by the dacision in Special Docket 528 that

effective February 1 1977 For purposes of rotYnd or waiver Of freight chargea on any
shipmenta which may have 6een ehipped during the period from February 1 1977

through May 1 1977 the droup 1 rate on Liquors and Spirita in cartons orcases in
containera movina pier to houso or house to houae is 134OOW subject to all applicable
rules rogulations terms and wnditiona of said rate and this lariff

IT IS FURTHER RDERED That waiver of the charges will be
effectuated within 3Q days of service of this notice and applicant sha11
within five days thereafter notify the Commission of the date and manner

ofeffectuating the waiver
By the Commisaion

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET NO SZS

JUILLARD ALPHA LIQUOR CO

V

SEALAND SERVICE INC

Adopred February 8 1978

Application granted

INITIAL DECISION OF JOIIN E COGRAVE ADMINISTRATIVE
LAW JUDGE

SeaLand has requested pecmission to waive a portion of the freight
charges on one shipment of Gquor from Leghorn Italy to Oakland
Califomia The shipment weighing 22432 lbs moved under bill of lading
dated Febivary I1 1977 The cate applicable at the time of shipment was

15400 per 1000 kilos The rate soughtto be applied is 13400per 1000
kilos

In attempting to provide foraSpecial Rate on tariff item0050 a

rough draft of 26th Revised page 93 was prepazed3This draft was

made by penciled or penned notations on the existing tariff page
Unfortunately the penmanship of the revisor left something to be desired
and the intended house to house rate was transcribed as house to

pier The error was discovered on May 2 1977 and the rate of 13400
was republished to apply to house to house shipments Freight chazges
underthe 15400rate would have been1623J1 Freigh charges under
the 134tate would have been142011Permission to waive 20360 is
granted

Section 18bx3of the Shipping Act 1916 46 USC 817 as amended by
PubGc Law90298 and Rule 6b Special Docket Applications Rules of
Practice and Prceedure 46CFR 50292aset foRh the applicable law
and regulation 1he pertinent portion of 18b3provides that

TNe decisioo became the dccision of ihe Commission Febrvary 6 t9B

Liquon anA SoVLandServim Inc Frtight TanH No 205 ICC No 7FAfC No 7
A copy oLAe rougM1 dnR wuaRached m the appGwtion
Freight cM1ugo wem computM cpplicable mm 10180 t I31 136773 3399Aend4ny 16337I Rate

sougA I0180 al U1 136012 3569handling IQQ00 the diRerewe being 5203607lvouyh arihmtical ertor

the pplicazion aought m wuve31350Theertor wu cortected by1ner damd Demmber S 197
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 536

THE A W FENTON CO

v

EUROPE CANADA LAKES LINE

NOTICE OF ADOPrION OF INITIAL DECISION

March 29 1978

No exceptions having been filed to the initial decision in this proceedingand the Commission having determined not to review same notice is
hereby given that the initial decision became the decision of the
Commission on March 29 1978

It is ordered that applicant shall refund charges publish the appropriatenotice in its tariff and notify the Commission of its action as required bythe ordering paragraphs of the initial decision
By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 536

THE A W FENTON CO

v

EUROPE CANADA LAKES LINE

February 27 1978

Application for permission to refund a portion of freight charges granted
Carrier found through inadvertence to have failed to file a new tariff in time to assess

a lower rate on a movement of fork lift trucks from Hamburg Germany to
Cleveland Ohio

Application as clarified and supplemented by additional supporting information found
to qualify for the relief requested under section 18 b 3 as lIDIended by P L 9G
WL

INITIAL DECISION OF NORMAND KLINE ADMINISTRATIVE
LAW JUDGE 1

This proceeding was commenced by an application filed by Europe
Canada Lakes line ECLL 2 pursuant to section 18b 3 of the Shipping
Act 1916 the Act 46 D S C 817b 3 as amended by PL90298 and
Rule 92 a of the Commission s Rules of Practice and Procedure 46 CPR
502 92a In its application ffied August 4 19773 the date it was received
by the Commission s Office of the Secretary ECLL stated that it wished
to waive collection of a portion of freight charges payable by the
consignee Fenton on a shipment of Forklifts which were transported
under a bill of lading dated June 18 1977 from Hamburg Germany to
Cleveland Ohio

I

This application further stated that the shipment was rated at 63 50

per 1000 koso but that the rate applicable at the time of shipment was

76 50 per 1000 kos as provided by t tariff in effect 4 Hence ECLL

I This decision became the decision of the Commission March 29 1978
2 EeLL is the name of the carrier operated by Ernst Russ located in Hambura Oennany The application was

tiled by Jts aeneraJ qent Ernst RUJl4North America Inc Although the documentation frequently refers to Ernst
RussHambuII to avoid confusion I have used the term EeLL instead of Ernst RussHambura

BeLL bad filed an earlier application which was returned because it was not filed by an attorney or F M C

practitioner See ctterdated January 17 1978 addressed to me by Werner B Scholtz counsel for BeLL
See BCLL Tariff No 2Continent FMC 10 original paae 78 and 1st rev page59 effective May 6 1977
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wished to waive the excess portion of freight which would have been
assessed at the higher rate This portion amounted to 449 80

The application as submitted appeared to be deficient in several

respects It did not furnish supporting documentation such as a copy of
the bill of lading paid freight bills pertinent tariff pages etc required by
paragraph 4 of the Commission s prescribed form As authorized by
Rule 92 c 46 CFR 502 92 c I notified counsel for ECLL of the
deficiencies and advised him to furnish the missing documentation See
letter dated December 21 1977 The missing information was furnished
by letter of January 17 1978 together with additional information
regarding other deficiencies in the application The application as

supplemented by the information furnished at my direction establishes
the following situation

On June 16 1977 ECLL sent telex instructions to its wholly owned
subsidiary and general agent Ernst Russ North America Inc ERNA
directing ERNA to file a tariff amendment with the Commission to
become effective on June 16 1977 This tariff amendment would have
published a special rate on Trucks Fork Lift HamburgOeveland in
the amount of 63 50 W M plus half H L extras However the
amendment was not filed because the clerk in charge of the telex machine
misplaced the telex from ECLL in Hamburg When the agent did not
confirm the filing with ECLL in Hamburg by telex as was customary
ECLL in Hamburg sent another telex on June 21 1977 inquiring as to
the status of the filing The agent ERNA then discovered that a mistake
had been made and on the same day June 21 1977 filed the tariff
amendment s However the vessel carrying the fork lift trucks had sailed
in the meantime Since on the date of shipment the original tariff rate
was still in effect ERNA notified ECLL in Hamburg that the original
higher rate had to be charged the American consignee as required by
section 18b 3 of the Act ECLL through ERNA thereupon issued a

manifest corrector and the additional freight was collected Thereafter
ECLL filed its applications the first returned the second received as

mentioned above Although the situation called for a refund of a portion
of the total freight collected the second application which initiated this
proceeding mistakenly requested a waiver Counsel for ECLL advised
me orally and by letter that the application was intended to request a

refund but was typed mistakenly See letter of Werner E Scholtz
addressed to me dated January 17 1978 Iam therefore considering the

application as one for refund rather than waiver 6

Although the application as supplemented by the additional informa
tion appeared to qualify under applicable law a further deficiency

5 See EeLL Tariff No 2Continent FMC 10 2nd revised page 59 effective June 21 1977
6 A clarification of a pleading which commences aproceeding has been held to relate back to the time of the

original filing of the pleading especially where the pleading erred only in the type of relief requested See
Heterbchemical Corp v PorI Line Ltd 12 SRR 223 1971 ehr Sahesen Ltd v West Michigan Dock Market

Corp 9 SRR 11541968 12 F M C 135 141 1966
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appeared which rendered it impossible to verify the validity of the figures
showing freight actually collected and that which ECLL wished to retain
Consequently it was impossible to determine the validity of the amount
of refund 449 80 which ECLL desired to make to the consignee
Fenton The problem arose because the manifest corrector the
document used by ECLL to recompute freight owed failed to include the
figure showing what the shipment measured Without such figure the
data on the manifest corrector showing weight in kilos and the
applicable rates could not be used to substantiate the amounts of freight
which ECLL claimed to have collected I telephoned a representative of
ERNA requesting clarification and confirmed the request by letter See
letter to Werner Scholtz Esq ATTN Mr William L MacKay January
26 1978 The deficiency was corrected to show that the shipment
measured 34 6 cubic meters and was rateon a measurement basis See
letter to me frm William L MacKay dated January 31 1978 7 A copy
ofthe original bill of lading dated June 18 1917 showing the computation
of freight on a measurement basis was submitted to confirm this fact8

DISCUSSION AND CONCLUSIONS

The question to be decided in this case is simply whether the
application for refund establishes that the type of error contemplated by
PL90298 occurred and that the application meets all other requirements
established in that law regarding the time of tilini the application and the
corrective tariff and the assurance that no discrimination among shippers
will result if the line is permitted to grant the refund In my opinion the
application as supplemented and clarified qualifies in all respects

P L 90298 which amended section 18b 3 of the Act was designed
to remedy inequities and financial harm visited upon shippers which
resulted from inadvertent errors in tariff tiling by carriers Thus when a

carrier intended to apply a lower rate on a particular shipment but failed
to file an appropriate tariff conforming to the carrier s intention and
usually the shipper s understanding prior to the enactment of PL90
298 the carrier was bound to cl1arge the higher unintended rate even if
the shipper had relied upon the carrier s representations that a lower rate
would be charged and that an appropriate tariff would be filed Or if the

7 The letter itself causcd a lIt6c confusion It explained that the cornet measurement filUre for the shipment wu

34 600 cubic meters This iaan obvious error Ittheahlpment were truly of uch at a raM of 16 50 per cubic
meter I as BeLLis tariff provided BeLL would have had to eoDoct 2 646900 In floclaht instead of 2646 90 whwh
was actually coUca ed The refund would amount to S449 800 in toadot449 80 urequoste4 I tolephoped SRNAin
Chicaao to clarify this matter and was informed that the correct meBlurement was indeed 34 600 cubic meters Tho
confusion was caused by tho fact that tho Gorman custom11 to ule comm in place of decimal points Under the
metric system See alia letter tiom Werner E Scbokz dated Febru U 1918 The Jetter wso aOached pertinent
tarift paaes explainina the souree ofthe rate of 16 0 W M which wae applied to the forklift truckshipment

S BeLL in theapparent belief that the lower rate had been med 81 per its instructions rated the lihipment at the
lower rate on the orialnal bill of laclina Subaequendy the manifest corrector submitted for the record shows tbat
ECLL rebUlcd the cooslance at thehiher rate sUll io etreet at the time of the shipment The rated blIl Qf lacUna and
manifest corrector show that BeLL assessed the base rateplu seaway tau butnothoavy Uft charaH wlUcb au

not asses ed forcontaineriied carso See letter from Werner E Scholtz dated Pebruary IS 1978 BCLL Tariff
Rule No SO pertaJnina to heavy lift charpa Orlainal PBic 8 Msenos heavy lift charaea only if there are any extra
costs for loadlna and discharaina See Tariff Rule cited
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carrier through inadvertence republished a tariff and caused the tariff to
reflect an unintended higher rate prior to the enactment of this remedial
law the carrier nevertheless was compelled to charge the higher rate
again causing shippers to suffer financial loss These inequitable results
were unavoidable because of the governing principles of law requiring
strict adherence to tariffs effective at the time of shipment regardless of
equities See Mueller v Peralta Shipping Corp 8 F M C 361 365
1965 United States v Columbia S S Company 17 F M C 8 19 20
1973
In recognition of the fact that this hard and fast doctrine could result in

inequities and hardships Congress passed PL 90298 The legislative
history to P L90298 illustrates the types of mistakes which the statute
was designed to remedy as follows

Section l8 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he

as may be required to give notice of the rate on which such refund or waiver would be
to me a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate 10

Accordingly section 18 b 3 of the Act 46 U S C 817 b 3 was
amended in pertinent part to read as follows

The Commission may in its discretion and for good cause shown permit a
common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to
file a new tariff and that such refund or waiver wiD not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice wiD be published in its tariff or such other steps taken

as may be required to give notice of the rate on which such refund or waiver would be
based

In the instant case it is clear that there was an error due to an

inadvertence in failing to file a new tariff The documentation supports
ECLL s contention that it fully intended to have a special reduced rate
filed with the Commission to be effective prior to the date of shipment
but that its intentions were not carried out because its instructions were

misplaced As soon as the mistake was recognized however ECLL s

9 House Report No 920 90thCongo 1st Sess November 14 1967 to accompany H R 9473 pp 3 4
10 Senate Report No 1078 90th Congo 2d Sess April 5 1968 to accompany HR 9473 p I
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J

American agent filed the intended tariff These flWts establish that a bona
fide mistake occurred which resulted in the shipper s having to pay a

higher unintended rate Furthermore the critical element in all special
docket cases namely the fact that it was the carrier s intention prior to
the time of shipment to apply the lower rate is present here As the
legislative history to P L90298 illustrates this element is essential lI

See also Munoz y Cabrero v Sea Land Service Inc 17 SRR 1191 1193

1977 in which case the Commission stated
ltis clear that the new tariff is expected to reflect a prior intended rate not a rate

agreed upon after the shipment Emphasis added

Itherefore find that
1 There wasan error due to inadvertence in failing to file a new tariff

within the meaning of PL90298
2 There is no evidence that any other shipment of the same or similar

commodity fork lift trucks moved during the time within which the
desired lower rate would be made effective retroactively June 18 1977
through June 20 1977 Even if there were such shipments however
ECLL s publication of a tariff notice as ordered below will mean that
any other shipments would be entitled to the same rate during this period
of time Therefore payment of the refund requested will not result in
discrimination among shippers

3 ECLL filed a new tariff on June 21 1977 prior to the filing of its
application 9n August 4 1977 as required by the statute

4 The application was filed well within the ISOday period prescribed
by the statute date of shipment occurring on June 18 1977

Accordingly the application for permission to refund aportion of the
freight to the consignee fhe A W Fenton Co who paid the freight is
granted

It is ordered that upon adoption of this decision by the Commission
1 ECLL shall refund 449 80 to the above named consignee in

connectionwith the shipment offork lift trucks which moved under bill of
lading dated June 18 1977

2 ECLL shall promptly publish the following notice in an appropriate
place in its tariff

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 536 that effective June 18 1977 and continuing
throuah June 20 1977 inclusive the rate on Trucks Fork Lift HamburgCleveland is
63 50 W M plus half H L extras subject to all applicable rules regulations terms and

conditions in this tariff for purposes of refund or waiver of freight charges on any
shipments which may have been shipped during this period of time

3 Refund of the charges shall be effectuated within 30 days of service
of the Commission s notice of adoption of this decision if adopted and

I

1

11 TbuI the Sonate Report cited abQvo at paae 1 refen to the situation where throuab inadvertence therehu
been a failure to file a tariff reflectlnl an Intended rate Emphasis added See also Hearinp before the
Subcommittee on Merchant Marino and Fisheries

otc
90th Coni 1st Se AUIU t 15 16 1967 p 103 in which a

witness tared that jn the inadverl mecQ s the question of relief winlS on the question of the Intent of the
particular carrier and the shipper applYinl for reliet
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ECLL shall within 5 days thereafter notify the Commission of the date
and manner of effectuating the refund

WASHINGTON D C

February 24 1978

5 NORMAN D KLINE
Administrative Law Judge
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SPECIAL DocKET No 489

WILLIAMS CLARKE COMPANY INC

V

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

February 22 1978

No exceptions having been taken to the supplemental initial decision in

this proceeding and the commission having determined not to review

same notice is hereby given that the initial decision became the decision

of the Commission on February 22 1978
It is Ordered That applicant is authorized to refund 292 32 of the

charges previously assessed Williams Clarke Company Inc as agent for

Goodyear Tire and Rubber Company Williams Clark Company Inc is

ordered to remit said amount directly to Goodyear Tire and Rubber

Company and to submit proof to the Commission of such payment no

later than 45 days from the date of this notice
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 489 that effective June 6 1975 for purposes of refund or

waiver of freight charges on any shipments which may have been shipped durilll the

period from June 6 1975 through September 10 1975 the Group I rate on Tires or

Tubes pneumaticTL Minimum 1600 cu ft is 68 cents per cu ft subject to all

applicable rules regulations terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 489

WILLIAMS CLARKE COMPANY INC

v

SEA LAND SERVICE INC

Adopted February 22 1978

Application granted

INITIAL DECISION10F THOMAS W REILLY ADMINISTRATIVE
LAW JUDGE

Pursuant to sections 18 a2 and 22 of the Shipping Act 1916 as
amended section 2 of the Intercoastal Shipping Act 1933 as amended
and section 502 92 b of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 b Sea Land Service Inc Sea Land or

Applicant has applied for permission to refund a portion of the freight
charges on a shipment of rubber pneumatic tires which moved from
Long Beach California to San Juan Puerto Rico as reparation for an
inadvertent unjust unreasonable charge for that shipment The shipment
moved under Sea Land bill of lading dated September 9 1975 The
application was f1led October 13 1976

The shipment measured 2088 cubic feet and weighed 15 952 pounds
The rate applicable at time of shipment was the ocean rate of82 cents per
cubic foot Sea Land Tariff No U FMCF No 29 original page 154
item 3460 effective June 6 1975 The rate sought to be applied is 68 cents
per cubic foot per 1st revised page 154 of the above tariff effective
September 11 1975 same item 3460 but under the TL or truckload
rate for shipments having aminimum of 1600 cubic feet

Aggregate freight charges payable pursuant to the rate applicable at
time of shipment amounted to 1930 67 Aggregate freight charges at the
rate sought to be applied amount to 1638 35 The difference sought to be
refunded is 292 32 The Applicant is not aware ofany other shipment of

I This decision became the decision of the Commission February 22 1978
2 46 V S C 817 a
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I
1

the same commodity which moved via Sea Land during the same time

period at the rates involved in this shipment
Sea Land offers the following as grounds for granting the application
Freight charges were calculated on an ocean rate of 82 cents per cubic foot per Item

3460 on Original Page 154 of Sea Land Tariff NO 8C FMCF No 22 Attachment No

I Total charges of 1930 67 were paid to the carrier on September 16 1975 by
Williams Clarke Co the shipper s freight forwarder Attachment No 2

Tariff No 8C became effective June 6 1975 and cancelled Tariff No 8B per its

Original Title Page Attachment No 3 It was a reissue of Tariff 8B to incorporate in

the rates a general increase of 30 plus a bunker surcharge of 11 At the time of its

cancellation Item 3460 on 1st Revised Page 142 of Tariff No 8B Attachment No 4
named a rate on truckloads of 68 cents per cubic foot 47 cents plus 30 per Supplement
No 20 plus 11 per Item 155 on 300 Revised Page 33

However when bringing Item 3460 forward to Original Page 154 of Tariff No 8C

Attachment No I the TV rates in tlul Per Cu Ft column were omitted by
clerical error As was the case throughout the tariff it was fully intended that the same

rates in Item 3460 be brouiht forward witlout change The entry in the descriptive part
of the item reading TL Minimum 1600 cu ft was properly brought forward As a

result effective June 6 1975 only the LTL rates of 82 cents per cubic foot and 442 cents

per 100 Lbs were legally in effect on pneumatic tires

As soon as this clerical mistake was discovered it was corrected by reinstating the

TL rate of 68 cents on 1st Revised Page 154 Attachment No 5 issued August 5 and

effective September lIonly two days after the shipment was tendered to the carrier

Item 530 of TariffNo 8C provides that chll1Bes in rates become effective on shipments
received at the terminal on and after the effective date of the tariffchange therefore

the LTL rate of 82 cents was the only leaally applicablirate for the shipment Sea Land
believes the rate of 82 cents was unjust and unreasonable for TL shipments during the

period from June 6 to September 10 inClusive since it did not intend that rate to be any
different than the TL rate of 68 cents that was in effect prior to June 6 and on and after
September 1l

Section 18a of the Shipping Act 1916 46 D S C 817 a provides
inter alia That every common camer by water in interstate commerce

shall establish observe and enforce just and reasonable rates fares
charges classifications and tariffs and that No such camer shall
demand charge or collect a greater compensation for such transportation
than the rates fares and charges filed incompliance with this seotion

except with the approval of the Commisiion The section further
provides that Whenever the Commission finds that any rate fare
charge classification tariff regulation or practice demanded charged
collected or observed by such carrier is ufjust or unreasonable it may
detemrlne prescribe and order enforced ajust and reasonable maximum
rate fare or charge or a just and reasonable classification tariff
regulation or practice

Sectionc502 92 of the Commission S Rules of Practice and Procedure
46 CF S02 92 provides in subsection b

b Common carriers by water in interstate or intercoastal commerce may file

application for permission to refund a portion of freight ehlirges conected from a slrippel
or waive collection of a portion of freight charges from a shipper All such applicatiOn
shall be filed within the 2 year statutory period referred to in t502 63 Suct

applications will be considered the equivalent of a complaint and answer admittil18 thl

r

4

1

I
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facts complained of If allowed an order for payment or waiver will be issued by the
Commission

The reference in the above section to 502 63 is to the statute of
limitation provided for reparation actions 502 63 in turn refers to
section 22 of the Shipping Act 1916 which provides the authority for the
Commission to accept and act upon reparation complaints based upon
any violation of the Shipping Act Inter alia section 22 provides that

If the complaint is not satisfied by the respondent the Commission shall
investigate it in such manner and by such means and make such order as it deems
proper It if the complaint is filed within two years after the cause of action accrued
may direct the payment of full reparation to the complainant for the injury caused
by such violation

The investigation referred to in section 22 in such manner and by
such means as it deems proper may be fulfilled in cases where
there is no dispute by a review of the application and documentation
provided for in the shortened Special Docket section of the Commission s
Rules 46 CFR 502 92 b Thus the Special Docket procedure for
obtaining permission for refunds gives the Commission and the parties an

expeditious and less costly alternative for determining reparation merits
where the facts are not in disputein effect submitting the case on the
pleadings without the necessity of a lengthy investigation and formal
evidentiary hearing

We turn now to a consideration of the merits of this in effect joint
request for refund permission It is customary in the shipping industry to

grant substantially lower rates for truckload TL shipments than for
less than truckload LTL shipments It is evident in hundreds ofother
items throughout the subject tariff pages that wherever there are specific
truckload rates they are always substantially lower than the less than
truckload rates This is a custom not only in the shipping industry but in
all modes of cargo transportation The reasons for this custom and
practice in the trade are quite obvioustruckloads and trailerioads of a

single commodity reduce the problems of mixing and segregation at
departure and destination points From a labor standpoint it is less costly
and more efficient to handle large shipments of the same commodity
than a myriad of smaller diversified loads of different sizes shapes
weights and degrees of fragility The preference for handling and moving
larger unit loads impel the carriers to offer volume discounts that will

encourage shippers and freight forwarders to tender cargo in truckload
lots

With this background in mind and reviewing the consistent tariff
history of this particular commodity item its constant truckload vs less
than trickload differential I find that to charge a shipment offered in
truckload lots the same high rate applicable to less than truckload
shipments would be unjust and unreasonable and therefore unlawful I
further find that in view of the 82 cents per cubic foot rate on less than
truckload shipments of tires and the 68 cents per cubic foot rate on

20 F M C
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truckload shipments having a minimum of 1600 cubic feet which existed
both before and after the shipment in question the only just and
reasonable maximum rate for that shipment was 68 cents per cubic foot
for truckload lots measuring a minimum of 1600 cubic feet 18 a

Shipping Act 1916 46 U S C 817 a The 82 cents per cubic foot rate

varied so greatly from the usual truckload rate for pneumatic tires as to
be clearly unreasonable 3 See Oxenberg Bros v United States 3 F M B
583 584 1951

Therefore upon due consideration of the application submitted it is
found that

1 For purposes of this proceeding and with regard to this particular
shipment Sea Land operated as a common carrier by water in interstate
or intercoastal commerce within the meaning of section 18 a of the

Shipping Act 1916 as amended section 2 of the Intercoastal Shipping
Act 1933 as amended and 46 CFR 502 92b of the Commission s

Regulations
2 The application to refund a portion of the freight charges as

reparation for the admitted but unintentional unjust and unreasonable
charge was made within the 2 year statutory periOd prescribed in section
22 Shipping Act 1916 as amended and 46 CFR n 502 92b 502 63

3 The Charging of the less than truckload rate on a truckload size
shipment measuring a minimum of 1600 cubic feet was lItiust unreason

able and unlawful in violation of section 18a
4 of the Shipping Act 1916

4 The charging of any rate higher than the truckload rate of68 cents

per cubic foot for truckload shipments measuring at least 1600 cubic feet
which rate existed immediately befure and immediately after the shipment
in issue was unjust unreasonable and therefore unlawful

5 A refund of a portion of the freight charges representing the

difference between the truckload and less than truckload tariff rates
which existed immediately before and immediately after the subject
shipment should be allowed as appropriate reparation for the uliust
unreasonable and unlawful charge

6 Prior to applying for permission to refund a portion of the freight
charges as reparation for the admitted uliust and unreasonable charge
the Applicant filed anewtariff setting forth the rate on which such refund
would be based

7 Such a refund of a portion of the freight charges will not result in
discrimination among shippers

Accordingly permission is granted to Sea Land Service Inc to refund
aportion of the freight charges specifically the amount of 292 32 to the

3 Even today the present tariffs display adifferential be ween lell than trucklQad and truckload shipments of thi
same commodi y as well as for alarHe number of other commodities Furthermore notwlthstandina the steady
upward march of inOatieR for over 18 months the tariff rate for truckload loti of tire till has not reached 82 cenu

per cubic foot Sea Land Tariff No 8C FMCF No 29 3rd revised p 154 effective October 8 1976 Oakland 01

Lona Beach Cal to Puerto Rico
4An alternative statutory basis for relief under the facts in this case would appear to be under 16 Fint of the

Shippina Act 1916 46 V S C 81S First as an undue or unreasonable prejudi e ordisad taie Cf Pal eJ

Evaporating Co v GraceLine
Inc

14 F M C 16 1970 and General MflIs v Hawaii 17 F M C 11973
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party which paid those charges An appropriate notice will be published
in Sea Land s tariff

WASHINGTON D C

April 4 1977

8 THOMAS W REILLY
Administrative Law Judge

20 F MC
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 526

Jm TENO PRINTINO INK FACTORY

v

SEA LAND SERVICE INC

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

March 29 1978

No excpetions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on March 29 1978
IT IS ORDERED That applicant is authorized to refund 69 32 of the

charges previously assessed Jth Teng Printing Ink Factory
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision in Special Docket 526 that

effective January 18 1977 for purposes of refund or waiver of freight charges on

shipments which may have been shipped during the period from January 18 1977

through February 20 1977 the rate on Carbon Black to Kaohsiung Keelung is 116 001

1 000 kgs subject to all applicable rules regulations terms and conditions of said rate

and this tariff

IT IS FURTHER ORDERED That refund of the charges will be

effectuated within 30 days of service of this notice and applicant shall

within five days thereafter notify the Commission of the date and manner

ofeffectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 526

JTH TENG PRINTING INK FACTORY

v

SEA LAND SERVICE INC

March 3 1978

Application for permission to refund 69 32 of freight charges granted

INITIAL DECISION I OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGE

By application timely fIled on July 25 1977 pursuant to Rule 92 a of
the Commission s Rules of Practice and Procedure 46 CFR 502 92 a
and section 18 b 3 of the Shipping Act 1916 the Act applicant Sea
Land Service Inc seeks authority to refund a portion of the freight
charges on a containerized shipment of carbon black in bags in rail
water intermodal service from New Orleans Louisiana via the rail
service of the Southern Pacific Co to Los Angeles California thence
via the ocean service of Sea Land Service Inc to Keelung Taiwan as

per bill of lading number 031 135196 issued at New Orleans dated
January 26 1977

Disposition of this application was delayed for two reasons First the
supporting exhibits attached to the application were in large part illegible
Applicant provided legible exhibits on December 15 1977 Second the
applicant promised the signature of the complainant located in Taiwan
and this concurrence of the complainant was received on February 21
1978

Rule 92 b ofour Rules ofPractice and Procedure states that applica
tions under this rule shall be made in accordance with the form prescribed
in Appendix II 7 of these rules In that form the respondent water
carrier or conference of water carriers submits a notarized application
and the form also provides for the notarized signature ofthe complainant
under his statement that he concurs in the application and certifies that

I ThiS decision became the decision ofthe Commission on March 29 1978

20 F M C 467
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the charge of on the shipment involved were paid and borne by
and no other

However a close check of the law section 18 b 3 shows that Rule
92 b goes beyond the law in requiring the concurrence of the complain
ant There is no requirement in the law that complainant concur in the
application under section 18b 3

It is concluded that the purpose of the form in Appendix 11 7 may well
be justified for other types of special docket applications which ante date
section 18b 3 applications such as applications under the two year
statute of limitations in the domestic trade

In the present situation we have a ISOday limitation on the filing of
this type of application and there is no dispute as to who paid and bore
the freight charges

In these circumstances the fact that the complainant s signature was

obtained much later than the 180 days foUowinl the date of shipment is
immaterial It is concluded that the application was properly filed within
the 180 days from the date of shipment regardless of the date of the
complainants signature

From the amount of the requested refund or waiver of aportion of the
freight charges in relation to the amount of the total rail water intermodal
charges it is concluded that the requested refund or waiver will apply
only to the ocean portion ofthe throlJlh charges The applicant did not so

state but should so state on future applications because our authority to
sanction waivers or refunds under section 18 b 3 relates only to the
ocean portion of the through rate

A competitor Seatrain International S A of the applicant Sea Land
had a rate of 105 W ton of 2 000 pounds on carbon black from New
Orleans to Keelung Sea Landin order to induce the shipment herein
promised to publish the same rate Itwas intended that SeaLand publish
the 105 W rate to Keelung and to Kaohsiung Taiwan However
because ofclerical error the rate of 105 was pUblished to Hong Kong
but not to those two Taiwan destinations

The rate of 119 W was publiShed in error to Keelung and Kaobsiung
This was the rate charged or the rate that should have been charJed
because ofthe tarifferror

The rate sought to be charged on which waiver or refund of a portion
of the charges would be based is 105 W In actual fact Sea Land has
not published the 105 rate as such because the applicable tariffhas been
converted from imperial tons of 2 000 pounds to metric tons of 1 000
kilograms

The shipment or shipments moved on January 26 1977 when the
erroneous 119 W imperial rate applied This error was corrected
effective February 21 1977 in the Pacific Westbound Conference Tariff
No 8 F M C No IS IC C No 1 by the publishing ofa rate of 116
W metric ton of 1 000 kilograms using the conversion factor of 2 204 62

pounds per 1 000 kilograms with Sea Land participating in this confer
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ence rate circle reference Sea Land item No 513 270000 On February
1 1977 Sea land s tariff 234 with the erroneous II9 W rate was can

celed and superseded by the conference tariff

The imperial rate of 105 using the conversion factor becomes a metric

rate of 115 74 and this when rounded offbecomes the actual tariff metric
rate of 116 W

Further calculations herein are based on the imperial rates of 119 and

of 105 with imperial weights
This special docket application No 526 is one of three interrelated

applications The other two are special docket No 524 and No 525

Carbonblack was shipped in all three ofthese cases but to three different

complainant consignees all on freight collect bases For convenience
these three complainants will be designated by their special docket

numbers as complainant 524 etc

Two forty foot containers were utilized by Sea Land for the shipments
of the three complainants The consignor put all of complaint 524 s 7 210

pounds of carbon black in the first container SEAU I06776 This same

container also had on it 22 660 pounds of complainant 525 s carbon black

or a total of 29 780 pounds In the second container SEAU loo431 the

consignor put 15 300 pounds of complainant 525 s carbon black and all
ofcomplainant 526 s 5 050 pounds of carbon black In this second

container was a total of 20 350 pounds
Because the applicable tariff provided for a minimum of40 000 pounds

ofcarbon black for forty foot containers there weredeficit poundages in

each container The deficit in SEAU 106776 was 10 130 pounds and the

deficit in SEAU l00431 was 19 650 pounds In billing the three complain
ants Sea Land prorated these deficits These billings were as follows

Complainant 524 506 85

Complainant 525 3 594 83

Complainant 526 59045

Total 4692 13

The billing was based on a rate of 119 W imperial ton of 2 000

pounds The billing was mathematically incorrect Each container of
40 000 pounds or of20 imperial tons when billed at the 119 rate should

have produced charges of 2 380 or a total for the two containers of
4 760 This does not jibe with the total billed charges above of 4 692 13

even with the addition of67 58 of charges sought to be waived regarding
complainant524 The difference in computations with this adjustment is

only 29 cents

The correct basis of charges at the 119 W rate and also at the 105

W rate sought by these applications both depend on the precise
computations of tons moved and of deficit tons under the minimum

container tons all as provided to each of the three complainants The

correct mathematics follows

20 F M C
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Complainant524 shipped 7 210 pounds or 3 605 tons There were

29 870 pounds in the container he used and there were 10 130 pounds
deficit or 5 065 deficit tons Complainant524 shipped 24 13793 percent
7210 29 870 of the carbon black shipped in container SEAU I06776

This percent times the deficit tons of 5 065 results in 1 2226 deficit tons

attributable to complainant 524 Inerror Sea Land used the deficit figure
12221 tons Complainant524 s total tonnage for proper charges is 3 605

plus 12226 or 4 8276 tons This tonnage times the 119 rate produces
charges of 57448 At the 105 rate the charges are 506 90

The application states that Sea Land collected charges of 506 852 from

complainant524 and seeks to apply corrected charges at the 105 rate
of 506 85 and to waive a portion of the charges at the 119 rate

amounting to a waiver of 6758

It is found and concluded that at the sought basis for complainant 524
the corrected charges are 506 90 Inasmuch as 506 85 was collected
according to Sea Land it should collect an additional 5 cents Since this
is an insignificant amount waiver ofcollection of this 5 cents is granted

Complainant525 shipped 22 660 pounds or 11330 tons in container
SEAU I06776 There were 29 870 pounds in this container and there
were 10 130 pounds deficit or 5 065 deficit tons Complainant 525

shipped 75 86207 percent 22 660 29870 of the carbon black shipped in
container SEAU I06776 This percent times the deficit tons of 5 065
results in 3 8424 deficit tons attributable to complainant 525 In its
computation Sea Land used the deficit figure of 3 8423 tons Complain
ant525 s total tonnage for proper charges on its carbon black in container
SEAU I06776 is 11330 plus 3 8424 or 15 1724 tons This tonnage times
the 119 rate produces charges of 1 805 52 At the 105 rate the
corrected charges for complainant525 for his carbon black in container
SEAU I06776 are 1 593 10 105 times 15 1724

Complainant525 shipped 15 300pounds or 7 650 tons ofcarbon black
in container SEAU loo431 There were 20 350 pounds in this container
and there were 19 650 pounds deficit or 9 825 deficit tons Complainant
525 shipped 7518427 percent 15 300 20 350 of the carbon black in this
second container SEAU l00431 Thhis percent times the deficit tons of
19 825 results in 7 3869 deficit tons attributable to complainant525 Sea
Land used the deficit figure of7 3864 tons Complanant525 s total

tonnage for proper charges on its carbon black in the second container
SEAU 100431 is 7 650 plus 7 3869 or 15 0369 tons This tonnage tirpes
the 119 rate produces charges of 1 789 39 At the 105 rate the
corrected charges for complainant525 for his carbon black in container
SEAU loo43l are 1 578 87 105 times 15 0369

The total corrected charges for complainant525 are 1 593 10 plus
1578 87 or 3 17197 Sea Land s sought basis was 3 17191

2 In apaper filed on February 21 1978 the complainant524 says he paid Charges of 524 43 which contrasls with
Sea Land s statement in the application of 506 85 collected Sea Land s statement is acceJSted herein 8S correct
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Complainant 526 shipped 5 050 pounds or 2 525 tons There were

20 350 pounds in the container he used and there were 19 650 pounds
deficit or 9 825 deficit tons in this container SEAU loo431 Complain
ant 526 shipped 24 81572 percent 5 050 20 350 of the carbon black in
this second container This percent times the deficit tons of9 825 results
in 24381 deficit tons attributable to complainant 526 Sea Land used a
deficit tonnage of 24375 Complainant 526 s total tonnage for proper
charges is 2525 plus 24381 or 4 9631 tons This tonnage times the 119
rate produces charges of 590 61 At the 105 rate the corrected charges
for complainant 526 for his carbon black in container SEAU l00431 are

52113 105 times 4 9631
The recapitulation ofcorrected charges are

Complainant 524 506 90
CompIainant 525 3 171 97

Complainant 526 52113

Total 3 Complainants 4 200 00

This recapitulation of corrected charges comports with the minimum
charge of 2 100 per container based upon the rate of 105 and minimum
of20 tons 40 000 pounds per container

It is ultimately concluded and found that there was an error of an
administrative or clerical nature in the tariff of Sea Land in that it failed
to publish the 105 W rate to Kee1ung which it promised to publish prior
to the movement of the shipment herein that the authorization of a

refund ofaportion of the freight charges in the amount of 69 32 59045
52113 will not result in discrimination among shippers that prior to

applying for authority to refund a portion of the charges collected Sea
Land through its participation in the Conference s tariff filed a new tariff
which sets forth the correct imperial basis of 105 W albeit that the
conference publishes the new tariff on a metric basis with the metric rate
of 116 W and that the application was timely filed

In accordance with section 18 b 3 of the Act permission is granted to
refund 69 32 to the complainant of the freight charges collected

WASHINGTON D C
March 3 1978

S CHARLES E MORGAN

Administrative Law Judge
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FPECIAL DoCKET No 525

YAH SHENG CHONG YUNG KEE CO LTD

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

MARCH 29 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on March 29 1978

IT IS ORDERED That applicant is authorized to refund 422 86 of the

charges previously assessed Yah Sheng Chong Yung Kee Co Ltd
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision in Special Docket S2S that

effective January 18 1977 for purposes of refund or waiver of freight charges on

shipments which may have been shipped during the period from January 18 1977

through February 20 1977 the rate on Carbon Black to KaohsiunglKeelung is 116 001

1 000 kgs subject to all applicable rules regulations terms and conditions of said rate

and this tariff

IT IS FURTHER ORDERED That refund of the charges will be

effectuated within 30 days of service of this notice and applicant shall

within five days thereafter notify the Commission of the date and manner

of effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DoCKET No 525

YAHSHENG CHONG YUNG KEE CO LTD

v

SEA LAND SERVICE INC

March 3 1978

Application for permission to refund 422 86 of freight chargl s granted

INITIAL DECISION OF CHARLES E MORGAN

ADMINISTRATIVE LAW JUDGE

By application timely filed on Jilly 25 1977 pursuant to Rule 92 a of
the Commission s Rules ofPractice and Pnxedure 46 CFR 502 92 a and
section 18 b 3 of the Shipping Act 1916 the Act applicant Sea Land
Service Inc seeks authority to refuM a portion ofthe freight charges on

two lots of carbon black in bags shipped one lot in one container and
the oter lot in another container in rail water intermodal service from
New Orleans Louisiana via the rail service of the Southern Pacific Co
to Loe Angeles California thence via the ocean service of Sea Land
Service Inc to Keelung Taiwan both lots as per single bill of lading
number 031 135197 issued at New Orleans dated January 26 1977

Disposition of this application was delayed fOr two reasons First the
supporting exhibits attached to the application Were in large part illegible
Applicant provided legible eXhibits on December 15 1977 Second the
applicant promised the signature of the complainant located in Taiwan
and this concurrence of the complainant was received on February 21
1978

Rule 9 b ofour Rules of Practice and Procedure states that applica
tions Ulder this rule shall be made in accordance with the form prescribed
in Appendix II 7 of these hiles In that form the respondent water

carrier or conference ofwater carriers submits a notarized application
and the form also provides for the notarized signature of the complainant
under his statement that he concUrs in the application and certifies that

J This decision became the decisionofthe Commission March 29 t978
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I

the charge of on the shipment involved were paid and borne by
and no other

However a close check of the law section 18 b 3 shows that Rule

92b goes beyond the law in requiring the concurrence of the complain
ant There is no requirement in the law that complainant concur in the

application under section 18b 3

It is concluded that the purpose ofthe form in Appendix 11 7 may well

be justified for other types of special docket applications which ante date

section 18b 3 applications such as applications under the two year

statute of limitations in the domestic trade
In the present situation we have a ISO day limitation on the filing of

this type ofapplication and there is no dispute as to who paid and bore

the freight charges
In these circumstances the fact that the complainant s signature was

obtained much later than the 180 days following the date of shipment is

immaterial It is concluded that the application was properly filed within
the 180 days from the date of shipment regardless of the date of the

complainants signature
From the amount of the requested refund or waiver ofaportion of the

freight charges in relation to the amount of the total rail water intermodal

charges it is concluded that the requested refund or waiver will apply
only to the ocean portion of the through charges The applicant did not so

state but should so state on future applications tJeause our authority to

sanction waivers or refunds under section 18 b 3 relates only to the
ocean portion of the through rate

A competitor Seatrain International S A of the applicant Sea Land
had a rate of 105 W ton of 2 000 pounds on carbon black from New

Orleans to Keelung Sea Land in orderto induce the shipment herein

promised to publish the same rate It was intended that Sea Land publish
the 105 W rate to Keelung and to Kaohslung Taiwan However

because ofclerical errodhe rate of 105 was published to Hong Kong
but not to those two Taiwan destinations

The rate of 119 W WIlS published in error inKeelung and Kaohsiung
This was the rate charged or the rate that should have been charged
because of the tariff error

The rate sought to be charged on which waiver or refund of a portion
of the charges would be based is 105 W In actual fact Sea Land has
not published the 105 rate as such because the applicable tariff has been

converted from imperial tons of 2 000 pounds to metric tons of 1 000

kilograms
The shipment or shipments moved on January 26 1977 when the

erroneous 119 W imperial rate applied This error was corrected
effective February 21 1977 in the Pacific Westbound Conference Tariff
No 8 F MC No 15 IC C No 1 by the publishing of Ii rate of 116
W metric ton of 1 000 kilograms using the conversion factor of 2 204 62

pounds per 1 000 kilograms with Sea Land participating in this confer
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ence rate circle reference SeLand item No 513 270000 On February 1
1977 Sea Land s tari1f234 with the erroneous II9 W rate was canceled
and superseded by the conference tariff

The imperial rate of 105 using the conversion factor becomes a metric
rat of 115 74 and this when rounded off becomes the actual tariffmetric
rate of 116 W

Further calculations herein are based on the imperial rates of 119 and
of 105 withimperial weights

This special docket application No 525 is one of three interrelated
applications The other two are special docket No 524 and No 526
Carbon black was shipped in all three ofthese cases but to three different
complainant consignees all on freight collect bases For convenience
these three complainants will be designated by their special docket
numbers as complainant 524 etc

Two forty foot containers were utilized by Sea Land for the shipments
of the three complainants The consignor put all of complainant 524 s
7 210 pounds ofcarbon black in the first container SEAU I06776 This
same container also had on it 22 660 pounds of complainant 525 s carbon
black or a total of 29 780 pounds In the second container SEAU
100431 the consignor put 15 300 pounds ofcomplainant 525 s carbon
black and all of complainant 526 s 5 050 pounds ofcarbon black In this
second container was a total of 20 350 pounds

Because the applicable tariff provided for a minimum of40 000 pounds
of carbon black for forty foot containers there were deficit poundages in
each container The deficit in SEAU 106776 was 10 130 pounds and the
deficit in SEAU l00431 was 19 650 pounds Inbilling the three complain
ants Sea Land prorated these deficits These billings were as follows

Complainant 524 506 85
Complainant 525 3 594 83
Complainant 526 59045

Total 4 692 13

The billing was based on a rate of 119 W imperial ton of 2 000
pounds The billing was mathematically incorrect Each container of
40 000 pounds or of20 imperial tons when billed at the 119 rate should
have produced charges of 2 380 or a total for the two containers of
4 760 This does not jibe with the total billed charges above of 4 692 13

evenwith the addition of 6758 ofcharges sought to be waived regarding
complainant 524 The difference in computations with this adjustment is
only 29 cents

The correct basis ofcharges at the 119W rate and also at the 105
W rate sought by these applications both depend on the precise
computations of tons moved and ofdeficit tons under the minimum
container tons all as prorated to each of the three complainants The
correct mathematics follows
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Complainant 524 shipped 7 210 pounds or 3 605 tons There were

29 870 pounds in the container he used and there were 10 130 pounds
deficit or 5 065 deficit tons ComplainantS24 shipped 24 13793 percent
7210 29 870 of the carbon black shipped in contaUier SEAU I06776

This percent times the deficit tons of 5 065 results in 12226 deficit tons
attributable to complainant524 In error Sea Land used the deficit figure
of 12221 tons Complainant 524 s total tonnage for proper charges is
3 605 plus 12226 or 4 8276 tons This tonnage times the 119 rate

produces charges of 574 48 At the 105 rate the charps are 506 90

The application states that Sea Land collected charges of 506 852 from
complainantS24 and seeks to apply corrected charaes at the 105 rate

of 506 85 and to waive a portion of the charges at the 119 rate

amounting to a waiver of 67 58
It is found and concluded that at the sought basis for complainantS24

the corrected charges are 506 90 Inasmuch as 506 85 was collected
according to Sea Land it should collect an additional 5 cent8 Since this
is an insignificant amount waiver of collection of this 5 cents is granted

ComplainantS25 shipped 22 660 pounds or 11 330 tons in container
SEAU I06776 There were 29 870 pounds in this container and there
were 10 130 pounds deficit or 5 065 deficit tons Complainant 525
shipped 75 86207 percent 22 660 29870 of the carbon black shipped in
container SEAU I06776 This percent times the deficit tons of 5 065
results in 3 8424 deficit tons attllibutable to complainantS25 In its

computation Sea Land used the deficit figure of 3 8423 tons Complain
antS2S s total tonnaae for proper charges ort its carbon black in container

SEAU I06776 is 11 330 plus 3 8424 or 151724 tons This tonnage times
the 119 rate produces charges of 1 805 52 At the 105 rate the
corrected charges for complainant525 for his carbon black in container
SEAU I06776 are 1 593 10 105 times 15 1724

Complainant525 shipped 15 300 pounds or 7 650 tons of carbon black
in container SEAU l00431 There were 20 350 pounds in this container
and there were 19 650 pounds deficit or 9 825 deficit tons Complainant
525 shipped 75 18427 percent IS 300 20 350 ofthe carbon black in this
second container SEAU l00431 This percent times the deficit tons of
9 825 results in 7 3869 deficit tons attributable to complainant52S Sea
Land used the deficit fllUre of 7 3864 tons Complainant525 s total
tonnage for proper harges on its carbon black in the second container
SEAU l00431 is 7 650 plus 7 3869 or 15 0369 tons This tonnllie time
the 119 rate produces charlleS of 1 789 39 At the 105 rate the
corrected charges for complainantS25 for his carbon black in rontainel
SEAU l00431 are 1 578 87 105 times 15 0369

The total corrected charges for complainantS25 are 1 593 10 plw
1 578 87 or 3 17197 Sea Land s sought basis was 3 17191

2 In apaper filed on February 21 1978 the compf ainant524says be paid l haraos of 24 43 which contraat wit
Sea Land statement in the application of 06 gcolleoted SeaLand statement is pted herein as correct
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Complainant 526 shipped 5 050 pounds or 2 525 tons There were

20 350 pounds in the container he used and there were 19 650 pounds
deficit or 9 825 deficit tons in this container SEAU l00431 Complain
ant526 shipped 24 81572 percent 5 050 20 350 of the carbon black in
this second container This percent times the deficit tons of 9 825 results
in 24381 deficit tons attributable to complainant526 Sea Land used a

deficit tonnage of 24375 Complainant 526 s total tonnage for proper

charges is 2 525 plus 24381 or 4 9631 tons This tonnage times the 119

rate produces charges of 590 61 At the 105 rate the corrected charges
for complainant 526 for his carbon black in container SEAU l00431 are

52113 105 times 4 31
The recapitulation ofcorrected charges are

Complainant 524
Complainant 525
Complainant 526

Total3 Complainants

506 90
3 171 97

52113

4 200 00

This recapitulation of corrected charges comports with the minimum

charge of 2 100 per container based upon the rate of 105 and minimum

of20 tons 40 000 pounds per container

It is ultimately concluded and found that there was an error ofan

administrative or clerical nature in the tariff of Sea Land in that it failed

to publish the 105 W rate to Keelung which it promised to publish prior
to the movement of the shipment herein that the authorization of a

refund of a portion of the freight charges in the amount of 422 86

3 594 83 3 17197 will not result in discrimination among shippers
that prior to applying for authority to refund a portion of the charges
collected Sea Land through its participation in the Conference s tariff

filed a new tariff which sets forth the correct imperial basis of 105 W

albeit that the conference publishes the new tariff on a metric basis with

the metric rate of 116 W and that the application was timely fued
Inaccordance with section l8 b 3 of the Act permission is granted to

refund 422 86 to the complainant of the freight charges collected

S CHARLES E MORGAN

Administrative Law Judge
WASHINGTON D C

March 3 1978
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 524

PAl TAl INDUSTRIAL CO LTD

v

SEA LAND SERVICE INC

I

1

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

March 29 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision ofthe
Commission on March 29 1978

IT IS ORDERED That applicant is authorized to waive 67 63 of the

charges previously assessed Pai Tai Industrial Co Ltd

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is ltereby given as required by the decision in Special Docket 524 tltat
effective January 18 1977 for purposes of refund or waiver of freigltt charges on
shipments which may have been shipped during tlte period from January 18 1977
through February 20 1977 the mte on carbon black to KaohsiunglKeelung is 116 001
1 000 kg8 subject to all applicable rules regulations terms and conditions of said mte
and this tariff

IT IS FURTHER ORDERED That waiver of the charges will be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the waiver
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 524

PAl TAl INDUSTRIAL CO LTD

v

SEA LAND SERVICE INC

March 3 1978

Application for permission to waive 67 63 of freight charges granted

INITIAL DECISION OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGE

By application timely filed on July 25 1fJ77 pursuant to Rule 92 a of
the Commission s Rules of Practice and Procedure 46 CFR 502 92 a

and section 18 b 3 of the Shipping Act 1916 the Act applicant Sea
Land Service Inc seeks authority to waive collection ofa portion of the
freight charges on a containerized shipment ofcarbon black in bags in
rail water intermodal service from New Orleans Louisiana via the rail
service of the Southern Pacific Co to Los Angeles California thence
via the ocean service of Sea Land Service Inc to Keelung Taiwan as

per bill of lading number 031 135195 issued at New Orleans dated

January 26 1977

Disposition of this application was delayed for two reasons First the

supporting exhibits attached to the application were in large part illegible
Applicant provided legible exhibits on December 15 1977 Second the

applicant promised the signature of the complainant located in Taiwan
and this concurrence of the complainant was received on February 21
1fJ78

Rule 92 b of our Rules of Practice and Procedure states that applica
tions under this rule shall be made in accordance with the form prescribed
in Appendix 11 7 of these rules In that form the respondent water
carrier or conference of water carriers submits a notarized application
and the form also provides for the notarized signature of the complainant
under his statement that he concurs in the application and certifies that

1 This decision beamethe decision oflheCommission March 29 1978
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the charge of on the shipment involved were paid and borne by
and no other

However aclose check of the law section 18b 3 shows that Rule

92 b goes beyond the law in requiring the concurrence of the complain
ant There is no requirement in the law that complainant concur in the

application under section 18b 3

It is concluded that the purpose ofthe form in Appendix 11 7 may well

be justified for other types of special docket applications which ante date

section 18 b 3 applications such as applications under the two year

statute of limitations in the domestic trade
In the present situation we have a 180day limitation on the filing of

this type of application and there is no dispute as to who paid and bore

the freight charges
In these circumstances the fact that the complainant s signature was

obtained much later than the 180 days following the date of shipment is

immaterial It is concluded that the application was properly tiled within

the 180 days from the date of shipment regardless of the date of the

complainant s signature
From the amount of the requested refund or waiver of a portion of the

freight charges in relation to the amount of the total rail water intermodal

charges it is concluded that the requested refund or waiver will apply
only to the ocean portion of the through charges The applicant did not so

state but should so state on future applications because our authority to

sanction waivers or refunds under section 18b 3 relates only to the

ocean portion of the through rate

A competitor Seatrain International S A of the applicant Sea Land

had a rate of 105 W ton of 2 000 pounds on carbon black from New

Orleans to Keelung Sea Land in order to induce the shipment herein

promised to publish the same rate It was intended that Sea Land publish
the 105 W rate to Keelung and to Kaohsiung Taiwan However

because of clerical error the rate of 105 was published to Hong Kong
but not to those two Taiwan destinations

The rate of 119 W was published in error to Keelung and Kaohsiung
This was the rate charged or the rate that should have been charged
because of the tariff error

The rate sought to be charged on which waiver or refund of aportion
of the charges would be based is 105 W In actual fact Sea Land has

not published the 105 rate as such because the applicable tariff has been
converted from imperial tons of 2 000 pounds to metric tons of 1 000

kilograms
The shipment or shipments moved on January 26 1977 when the

erroneous 119 W imperial rate applied This error was corrected

effective February 21 1977 in the Pacific Westbound Conference Tariff

NO 8 F M C No 15 IC C No 1 by the publishing of a rate of 116

W metric ton of 1 000 kilograms using the conversion factor of 2 204 62

pounds per 1 000 kilograms with Sea Land participating in this confer

20 F M C
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ence rate circle reference SL item No 513 270000 On February 1
1977 Sea Land s tariff 234 with the erroneous 119 W rate was canceled
and superseded by the conference tariff

The imperial rate of 105 using the conversion factor becomes ametric
rate of 1l5 74 and this when rounded off becomes the actual tariffmetric
rate of 116 W

Further calculations herein are based on the imperial rates of 119 and
of 105 with imperial weights

This special docket application No 524 is one of three interrelated
applications The other two are special docket No 525 and No 526
Carbon black was shipped in all three of these cases but to three different
complainant consignees all on freight collect bases For convenience
these three complainants will be designated by their special docket
numbers as complainant 524 etc

Two forty foot containers were utilized by Sea Land for the shipments
of the three complainants The consignor put all of comp1ainant 524 s
7 210 pounds of carbon black in the first container SEAU 106776 This
same container also had on it 22 660 pounds of complainant 525 s carbon
black or a total of 29 780 pounds In the second container SEAU
100431 the consignor put 15 300 pounds ofcomplainant 525 s carbon
black and all of complainant 526 s 5 050 pounds ofcarbon black In this
second container was a total of20 350 pounds

Because the applicable tariff provided for a minimum of40 000 pounds
ofcarbon black for forty foot containers there were deficit poundages in
each container The deficit in SEAU 106776 was 10 130 pounds and the
deficit in SEAU 1oo431 was 19 650 pounds In billing the three complain
ants Sea Land prorated these deficits These billings were as follows

Complainant 524 506 85

Complainant 525 3 594 83
Complainant 526 590 45

Total 4 692 13

The billing was based on a rate of 119 W imperial ton of 2 000
pounds The billing was mathematically incorrect Each container of
40 000 pounds or of20 imperial tons when billed at the 119 rate should
have produced charges of 2 380 or a total for the two containers of
4 760 This does not jibe with the total billed charges above of 4 692 13

evenwith the addition of 6758 of charges sought to be waived regarding
complainant 524 The difference in computations with this adjustment is
only 29 cents

The correct basis of charges at the 1l9 W rate and also at the 105
W rate sought by these applications both depend on the precise
computations of tons moved and of deficit tons under the minimum
container tons all as prorated to each of the three complainant The
correct mathematics follows

20 F M C
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Complainant 526 shipped 5 050 pounds or 2 525 tons There were

20 350 pounds in the container he used and there were 19 650 pounds
deficit or 9 825 deficit tons in this container SEAU I00431 Complain
ant 526 shipped 24 81572 percent 5 050 20 350 of the carbon black in
this second container This percent times the deficit tons of9 825 results
in 24381 deficit tons attributable to complainant 526 Sea Land used a
deficit tonnage of 24375 Complainant 526 s total tonnage for proper
charges is 2525 plus 24381 or 4 9631 tons This tonnage times the 119
rate produces charges of 590 61 At the 105 rate the corrected charges
for complainant 526 for his carbon black in container SEAU loo431 are

52113 105 times 4 9631
The recapitulation ofcorrected charges are

Complainant 524

Complainant 525
Complainant 526

506 90
3 171 97

52113

Total3 Complainants 4 200 00

This recapitulation of corrected charges comports with the minimum
charge of 2 100 per container based upon the rate of 105 and minimum
of20 tons 40 000 pounds per container

It is ultimately concluded and found that there was an error of an

administrative or clerical nature in the tariff of Sea Land in that it failed
to publish the 105 W rate to Keelung which it promised to publish prior
to the movement of the shipment herein that the authorization of a
waiver ofaportion ofthe freight charges in the amount of 67 63 57448

506 85 will not result in discrimination among shippers that prior to
applying for authority to waive a portion of the charges not collected
Sea Land through its participation in the Conference s tariff fIled a new
tariff which sets forth the correct imperial basis of 105 W albeit that the
conference publishes the new tariff on a metric basis with the metric rate
of 116 W and that the application was timely filed

I Inaccordance with section 18 b 3 of the Act permission is granted to
waive 67 63 of the freight charges not collected

S CHARLES E MORGAN
Administrative Law Judge

WASHINGTON D C
March 3 1978
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 564

COMMODITY CREDIT CORPORATION

v

DELTA STEAMSHIP LINES INC

I

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMlITING WAIVER OF CHARGES

April 12 1978

No exceptions havina been takn to the initial decision in tpis
proceeding and the Commission havina determined not to review s e

notice is hereby giventbat the initial decision became the decision of the

Commission on April i2 1918
IT IS ORDERED That applicant is authorized to waive collection of

8 453 35 of the cbalies previously assessed ComllOdity redit Corpora
tion

IT IS FURTHER QRDERED That appjicant shall publish promptly in
its appropriate t the following notiCe

Notice i hereby aiVIl IlS required by the decision in Special Docket 564 that

effective Soptember 16 1977 fOf llJJrIlOSesof refund or waiver of fOiahtcharaea on

shipments which may bave bel shipped durina the period froin Sep mber 16 1977
through January 8 19711 the rate on Rice in Baas from Houkton to BatUul Gambia is

70 00 per 2 240 Ibs subjeet to all applioablenlIos reaulations terms lIIid conditions of

said rate and this tariff

IT IS FURTHER ORDERED That waiver of the charges will be

effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission of the date and manner

of effectuating the waiver
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 564

COMMODITY CREDIT CORPORATION

v

DELTA STREAMSHIP LINES INC

March 13 1978

Application granted

INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursuant to section 18b 32 of the Shipping Act 1916 as amended by
P L90298 and Rule 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 Delta Steamship Lines Inc Delta or

Applicant has applied for permission to waive collection ofa portion of
the freight charges on a shipment of rice which moved from Houston
Texas to Banjul Gambia West Africa under Delta bill of lading dated
September 16 1977 The application was moo February 13 1978

The subject shipment moved under American West African Freight
Conference AWAFC Eastbound Tariff No 15 FMC

No
16 12th

revised page 22 effective September 15 1977 under the rate for Rice
in bags Tariff Item No 4030 The aggregate weight of the shipment
was 2 209 510 pounds 1002 gross metric tons The rate applicable at
time of shipment was 7857 per ton of 2240 pounds plus harbor dues of
72 cents per ton The rate sought to be applied is 70 per ton of 2240
pounds plus harbor dues of 72 cents per ton pursuant to AWAFC
Eastbound Tariff No 15 FMC No 16 original page 500C effective
January 9 1978 correction 286 under the Open Rate Authorization
for Tariff Item No 4000 Rice in Bags From Houston to Banjul
Gambia

Aggregate freight charges payable pursuant to the rate applicable at
time of shipment amounted to 78 210 74 Aggregate freight charges at

I This decision became the decision of the Commission April 12 1978
1 46 V S C 817 as amended
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the rate sought to be applied amount to 69 757 39 The difference sought
to be waived is 8 453 35 The Applicant is not aware of any other

shipment ofthe same commodity which moved via Delta during the same

time period at the mtes involved in this shipment
The documents submitted by Delta establish that there was a prior

agreement between the carrier Delta and the shipper U S Department
of Agriculture Commodity Credit Corporation to move this particular
shipment of over l ooQ tons of rice in bags from Houston Texas to

BllIiul Gambia at a special mte Open Rate Authorization of 70 per
2240 pounds plus 72 cents per 2240 pounds harbor dues instead of the
AWAFC eastbound tariff page 22 mte of 78 57 per 2240 pounds plus 72
cents harbor dues Although the application states that the majority of
prior negotiations with the shipper were verbal except for attached telex
between Delta Nola and Washington office there are two attached

documents that clearly establish the pre existence of the mutual agreement
for the specific mtethe U S Department of Agriculture Cargo Booking
Confirmation forms issued August 25 and August 31 1977 both of
which give the ocean freight mte as 703 and both ofwhich are signed by
representatives of both the carrier and the shipper However the
carrier s clerical people inadvertently failed to notify the Conference
AWAFC to process and me the new tariff publishing the new special

rate for this one shipment before the bill of lading was issued on

September 16 1977 The Department of Agriculture Commodity Credit
Corpomtion CCC brought this mistake to the attention of the carrier
and Delta collected only the agreed amount of 69 757 39 from Cq C on

December 19 1977 and thereupon beaan the process of gathering the
necessary documentation to submit with its applieation to the Commission
for permission to waive collection of the difference The originally
intended Open Rate Authorization page was finally filed in the
AWAFC tariff effective January 9 1978 Original page 500c cOITection
286

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 298 and Rule 92 a Special Docket Applications Rules
of Practice and Procedure 46 CFR 502 92 a set forth the applicable law
and regulation The pertinent portion of A 18b 3 provides that

The Commission may in Its discretion and for good cause shown permit
common carrier by water in foreiin commerce to refund a pOrtion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there Is an error in a tariff ora clerical or administrativE
nature or an error due to an inadvertence in failing to file a new mriff and thatsuc
refund or waiver will not result in discrimination among shippers Pr9videdfurther Thai
the common carrier has prior to applyinll to make refund filed a new tariff with thl

Commission which sets forth the rate on which such refund or waiver would be

1 The second ofthese two executed forms merely add the harbor dues amount of 72 cents per lona ton which hao
been iniulvertcntly deleted from the first fonn
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based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment 4

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

1 There was an error in a tariff ofa clerical or administrative nature

resulting in the inadvertent failure to file the special rate for this particular
shipment of rice as had been agreed upon in advance by the carrier and
the shipper

2 Such a waiver of collection of a portion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection of a portion of the
freight charges Delta filed a new tariff which set forth the rate on which
such waiver would be based

4 The application was f1led within 180 days from the date of the subject
shipment

Accordingly permission is granted to the Delta Steamship Lines Inc
to waive collection of a portion of the freight charges specifically the
amount of 8453 35 An appropriate notice will be published in the tariff
of the American West African Freight Conference Eastbound TariffNo
15 FMC No 16

WASHINGTON D C
March 13 1978

S THOMAS W REILLY

Administrative Law Judge

4 For other provisions and requirements see 18b 3 and 502 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 a c
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FEDERAL MARITIME COMMISSION

DoCKET No 7410

FREIGHT FORWARDER BIDS ON GoVERNMENT SHIPMENTS AT UNITED

STATES PORTSPOSSIBLE VIOLATIONS OF THE SHIPPING ACT 1916 AND

GENERAL ORDER 4

PETITION FOR DECLARATORY ORDER DENffiD

March 13 1978

The General Services Administration GSA has fded a Petition for

Declaratory Order setting forth the rates it has accepted for freight
forarding services in II ports for its fiscal year commencing July 1 1977
and requests the Commission to conrlIm the lawulness of the rates

under section 510 24 b of the Commission s Rules and the standards

recently articulated in Docket No 7410 17 S R R 285 681 1977 1

A joint Reply was filed by the National Customs Brokers and
Forwarders Association of America Inc and the New York Foreign
Freight Forwarders and Brokers Association Inc which is not in fact a

reply to GSA s statements but rather a renewal of its twice rejected
proposal for a rule limiting GSA rates to the average of a forwarder s

commercial rates during the preceding year
The 19 freight forwarders listed in the Petition have either performed

forwarding services for GSA at the stated rates since July 1 1977 or

offered to perform such services Although all 19 forarders certified to

GSA that their rates ere compensatory equitable and nondiscriminatory
vis a vis commercial shippersthe standard established by the Commis
sion s Report in Docket No 7410 17 S R R at 300some of the rates
and bids are so low as to appear on their face to violate section 510 24b
It is not possible however to ascertain whether any of the stated rates

and bids in fact violate section 510 24b without inquiry to the services
provided the commercial rates of the forwarder involved and that

forwarder s cost structure GSA s Petition must therefore be denied to

the extent it requests an immediate confirmation of the lawfulness of

1 These rates ranle from one cent 100 minus a99 cent discount for payment within OSA normal payment
period to 16 47 per shipment All bidden certified to OSA that their rates were compensatory equitable and

nondiscriminatory visa vis commercial shippersthe standard established by the Commission Report in Docket

No 7410 The one cent rate is that of L F SurDla Co Inc Surillo for the Port of New York GSA has further

requested the Commission toascertain which of eiaht alternative bids should be accepted for its New York shipments
if SurDlo s bid is violative ofscction 10 24b The alternative bids range from 3 2 to 37 50
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the 1977 1978 rates and the alternative bids for Port ofNew York The
Commission shall however take steps to institute an appropriate
investigation into the probable violations revealed by the instant petition

THEREFORE IT IS ORDERED That the Petition for Declaratory
Oider of the General Services Administration is denied

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No S66

DAVID ULLMAN

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING REFUND AND WAIVER OF CHARGES

April 12 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on April 12 1978
IT IS ORDERED That applicant is authorized to waive collection of

1 832 70 and refund 100 00 of the charges previously assessed David
Ullman

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as requiret by the decision in Special Docket 566 that
effective October 7 1977 for purposes of refund or waiver of freillht charges on any
shipments which may have been shipped durinll the period from October 7 1977 through
December 31 1977 the rate on Sail Boats 470 ClassU S Olympic Yachting Team
from Yokohama to Lonll Beach is free of charge subject to all applicable rules

regulations terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund and waiver of the charges
will be effectuated within 30 days of service of this notice and applicant
shall within five days thereafter notify the Commission of the date and
manner ofeffectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 566

DAVID ULLMAN

v

SEA LAND SERVICE INC

March 14 1978

Application for permission to refund portion of freight charges collected and waive
balance of freight charges granted

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE 1

Sea Land Service Inc Sea Land by application dated February 24

1978 has applied for pennission to refund and waive collection of freight
charges aggregating 1 932 70 in connection with one shipment of boats

by the U S Olympic Yachting Team 2 The shipment in question was

from Yokohama Japan to Long Beach California on October 7 1977
as per Bill of Lading No 937 998062 The tariff involved is the Trans
Pacific Freight Conference of JapanKorea Tariff No 35 FMC6 Item
No 540060 17th Revised page 291 effective January 1 1978

The facts are as follows

In the early summer of 1977 Sea Land Service was approached by the

U S Olympic Yachting Team to donate the ocean transportation for the

boats to be used by the Olympic Team in yachting races to be held in

Japan in September of 1977 Sea Land was willing to do so and

accordingly on August 5 1977 Sea Land s Westbound Pricing Manager
M R Cook wrote to the Pacific Westbound Conference seeking
conference action to publish acharitable freeof charge rate item covering
the ocean move from California to Japan On the blind carbon copy of

the letter instructions were given to Sea Land s Tokyo Conference

Representative D F Robinson requesting similar action to be taken in

the homebound Trans Pacific Freight Conference JapanKorea freight
tariff Mr Robinson however inadvertently failed to bring this matter to

I This decision became the decision of the Commission April 12 1978
2 Complainant isa member of the U S Olympic Yachting Team
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The legislative history of the amendment to section 18 of the Shipping
Act public Law 90298 4 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake was particularly described

Section l8 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

It is concluded that
The inadvertent failure to extend the free carriage for a charitable item

to the tariff governing the eastbound carriage falls within the intended
ground for waiver or refund that authorization to refund and waive
collection will not result in discrimination against shippers similarly
situated

That a new tariff was filed prior to the filing of the application for
permission to refund and waive collection of freight charges

That the application was filed within 180 days from the date of
shipment

Wherefore In accordance with section 18b 3 of the Act permission
is granted to refund 100 of the freight charges collected and to waive
collection of 1 832 70 of the frelght charges

S STANLEY M LEVY

Administrative Law Judge
WASHINGTON D C
March 14 1978

refund orwaiver must be filed with the Commission within one hundred and eighty days from the date ofshipment

The Commission s regulations implementing section 18b 3 appear in Rule 92a of the Commission s Rules of
Practice and Procedure 46CPR 502 92a

4 House Report No 920 November 14 1967Toaccompany H R 9473 on Shipping Act 1916 Authorized Refund
of Certain Freight Charges Statement of Purpose and Need forthe Bill to Amend Provisions of the Shipping Act

9 6 toAuthorize the Federal Maritime Commission to Permit aCarrier to Refund aPortion of the Freight Charges
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S34

CUTLERHAMMER DENVER

v

LYKES BROS STEAMSHIP CO INC

ORDER ON REMAND

March 14 1978

The Commission by notice served February 14 1978 determined to

review the iniial decision in this proceeding The Administrative Law

Judge had granted a request for waiver under section 18b3based on

his finding that a specific rate had been agreed to but inadvertenly
incorrecfly filed

Upon review the record discloses no evidence to suppoR the Admin

istraiveLaw Judges finding Lykes states that a verbal agreement had

been reached in March 1976 with a freight fonvazder for a lump sum rate

to cover a par6culaz shipment of printing press parts to move on a

pazticulaz vessel from Houston and New Orleans On November 30
1976 Lykes filed such a lump sum rate but failed to include Houston as

a poR of loading On February 10 1977 a shipment from Houston was

effected

No evidence has been furnished which would substantiate that a prior
agreemen was reached to establish a rate to include Houston as a loading
port or that the exclusion of Houston from the tariff was inadvertent We

think more should be required than the mere allegation of the carrier

concerning the natu of the agreed rae This is especially true in this

case because the wide lapse of time between the alleged agreement and

the date of shipment casts doubt on the allegalion that he agreement was

to cover a specific shipment on a pazticulaz vessel Even though the

agreed rate is said to have been reached verbally evidence of such

agreement likely ezists in Ihe form ofcormation by the forwazder o

the shipper or instrucfions to the tariff Sler etc Ifnot affidavits of those

involved in the rate negotiations and agreement could serve as a
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substitute As stated in a previous decision adopted by the Commission
in SD467 Union Engineering v Iran Express Lines 16 SRR 610 if

freight charges are to be waived solely on the basis ofconclusory
statements the applicant for waiver becomes the arbiter instead of the
Commission

Accordingly it is ordered that proceedings in this matter are remanded
to the Administrative Law Judge for the purpose of allowing the parties
an additional opporunity to furnish evidence of the nature described

herein and for issuance ofa supplemental initial decision within 45 days
of the date of this order

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

We are aware tMa the application is submied dnder the sworn staemen of appiicants Direcror of Seabee

Marketing Noneheless we think hat under the circumstances of tNs case independent evidence shoWd be requveA
and if it is necessary to resort to swornsatements i is appropriate that such staementsindicate they are from

persons who were involved in forming the alleged agreement which is sought tobe proven
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DOCKET No 73 79

HOUSEHOLD GOODS FORWARDERS AsSOCIATION OF AMERICA INC ET

AL

v

AMERICAN EXPORT LINES INC

SEA LAND SERVICE INC
UNITED STATES LINES INC

ORDER DENYING RECONSIDERATION

March 14 1978

The Commission has before it for decision a petition filed by the
Household Goods Forwarders Association of America Inc HGFA

seeking reconsideration ofour May 18 1977 decision Report in the

above captioned proceeding Therein we held that certain United States

flag carriers Respondents had not violated Shipping Act section 17 by
charging different rates for household goods shipped by the Military
Sealift Command MSC as Military Cargo N O S than for household

goods shipped by nonvessel operating common carriers NVO s and by
civilian shippers under specific Household Goods tariff items HGFA
now argues that this conclusion is erroneous because 1 the Report does
not contain adequate findings of fact 2 the absence of injury in fact is
irrelevant in a section 17 proceeding 3 the record nonetheless shows

ury in fact to be present and 4 the stipulated facts establish a section
17 violation as a matter of lawie that cargo distinguishable only by
the identity of the shipper is moving at different rates

A section 17 violation does not necessarily require a finding that a

shipper has been commercially iqjured and to the extent our use of the

phrase to the detriment ofone of them Report at 6 line 15

implies such a finding is mandatory we retract it It does not follow
however that HGFA s present arguments warrant reconsideration of our

decision The burden of proof in this proceeding is squarely on HGFA

I Respondents each maintain two specific tariff items for household loodsa U S Government item and a

commercial or civilian itemand chara c different ratcs for each HOPA members may and presumably do

ship under both rates upon occaSion but complain only ofthe U So Government rate as bein violative of section

17
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and like the complainant in Port of New York Authority v A B

Svenska 4 F M B 202 1953 HGFA has failed to establish that

Respondents s practice of transporting household goods for MSC and
HGFA under different rate items constitutes urifust discrimination 2

IIGFA s argument that aper se Shipping Act violation has occurred
relies primarily upon the summary exposition of section 17s potential
breadth contained in North Atlantic Mediterranean Freight Conference
11 F M C 202 1967 the Commission decision reversed by the Court of

Appeals in American Export Isbrandtsen Lines Inc v Federal Maritime
Commission 409 F 2d 1258 2nd Cir 1969 Even without the American

Export precedent however it is clear that section 17 is not as simplistic
and dogmatic as HGFA contends Congress did not intend to adopt a rule
of absolute uniformity The existence ofunjust discrimination is a factual

question which depends upon more than a bare difference in rates on

similar commodities Nashville Ry v Tennessee 262 U S 318 322

1923 National Gypsum Co v United States 353 F Supp 941 947
948 W D N Y 1973 An examination of all attendant transportation
circumstances is permitted See L T Barringer Co v United States
319 U S 1 89 1943 Koppers Co Inc v United States 166 F Supp
96 102103 W D Pa 1958 Coal to New York Harbor Area 311IC C

355 365 368 1960 The decided cases reveal that a variety of rate

discriminations are permissible in the presence ofjustifying transportation
conditions E g L T Barringer Co v United States supra different

loading charges on cotton shipments bound for different destinations

Texas Pacific Ry Co v Interstate Commerce Commission 162 U S
197 1896 different rates for import and export cargos Interstate
Commerce Commission v Baltimore Ohio Ry Co 145 U S 263 271
273 1892 different passenger rates for parties of 10 or more persons

Investigation of Overland OCP Rates 12 F M C 184 219 222 1969

afid sub nom Port of New York Authority v Federal Maritime

Commission 429 F 2d 663 5th Cir 1970 cert den 401 U S 909 1971

different rates for overlandOCP and local cargos Port of Houston

Authority v Lykes Bros Steamship Co 16 S RR 1069 1976 different

charges for handling baled cotton at different loading ports Coal From

Kentucky 308 IC C 99 1959 and Coal to New York Harbor Area

supra different rates for shippers ofa minimum volume within one year
Eastern Coal to Chicago 306IC C 195 1959 and Molasses from New

2 TheCommission s reference to MSC s increased reliance on direct procurement since 1971 Report at 4 was not

afmding of fact but arecapitulation of MSCs arguments HGFA s alternative assertion that it has suffered actual

iqiury is based solely upon its own March 19 1974 submission to the Department of Defense DOD stating that

DOD s direct procurement of household goods transportation increased from an average of 810 percent of DOD s

total shipments during 19621966 to a3538 percent average during an unspecified period subsequent to 1966 This

statement deserves titde weight It not only omits total tonnage and revenue data but the Affidavit of Frank G

Lazzari Appendix B toMSC s Memorandum of Law at 45 indicates that rates for through NVO shipments also

tended to be higher than those for direct procurement shipments during the 19621966 period and that it was the

introduction of new technology intermodal shipping containers rather than the existence of arate differential which

has altered household goods transportation patterns since the early 1960 s
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Orleans 235 IC C 485 1935 different rates for multiple rail car

shipments
Legally the instant dispute arises because Respondents Military

Cargo N O S rate permits but does not require a mixture offreight
items to be loaded in a single shipping container 3 MSC May ship full
containers of household goods or beer or paper towels at the same

N O S rate It may also ship containers mixed with several different
commodities in the nature ofa Freight All Kinds F AK tariff item

Whether the commercial rate used as a basis for comparison is an

N O S F A K or specific commodity item MSC s use of

competitive bidding techniques to obtain rates for its cargo offerings
generally assures that military cargo is assessed at a different usually
lower rate than comparable civilian commodity items 4

Practically the instant dispute involves an effort by HGFA to obtain a

larger share of the Department of Defense s OOD household goods
business and by Respondents to achieve higher freight rates for MSC

shipments Toward this end abrief conclusory Stipulation of Facts was

prepared which states inter alia that 1 both MSC and HGFA tender
household goods for shipment in steamshipfurnishedcontainers 2 the

ocean transportation performed for HGFA and MSC is substantially
similar 3 transportation circumstances and conditions do not warrant

a substantial differential in MSC and HGFA rates for household goods
4 Respondents rates for U S Government Household Goods are

discriminatory but not unreasonably high or otherwise unreasonable
and 5 the determination ofwhether a shipment is to move via MSC or

via an NVO is made by OOD 5

These facts do not establish that MSC invarlablytenders full container
loads ot household goods or that it ever tenders containers packed
exclusively with household goodsalthough the Commission does not

doubt such shipments occasionally occur In any event MSC retains the

option to submit containers of mixed freight Absent proof to the

contrary this option alone defeats the contention ihat MSC and HGFA

are shipping identical commodities The record is also noticeably silent

concemingthe exact carrier costs and other transportation coniitions
prevailing for any of Respondents three types of household goods
shipments Evidence that there are no special economies associated with
the handling ofMSC cargo would be particularly relevant

J N O S is an abbreviation for Not Otherwise Specifted MSC accepts bids for and Respondents publish
only two other military commodity ralos Military CarlO Refriaerated and Military Carao Vehicles

Since 1967 MSCshlpmenta have been rated on thepremiaecthat mlUtary c8IJO comprisesa distinclt commodity
for rate makina and other ShippinaAct purposes The repeal of former section 6 of the Intercoastal Shippinl Act in
1974 P L 93481 now precllidea discounts for iOvernment elflos which are not based upon accopted traDllportation
facton and has lenerated considerable controversy concemina the continued validity of sevoral MSC procurement

practices The Commill8ion s staff bas beendlrocted to prepare astudy of preBent militarycarlo operatiolllln Baht of
P L 93478 s requirements

OOO s preaent policy ia to abip via botb MSC and HOFA witha proferenco for tbomethod which is lIlQlt

practical in aparticular lIituation That is OOlt efCectiveno81 i not the 801e determinant Aflidavit of Lt Col

Coleman at 2 HOFA baa apparently opposed recent DOD proposals to ship houloholdlood8 on acost effectivenol8
basis d
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The present tripartite rating system for household goods is unusual but

does contain checks and balances of its own which reasonably protect the
interests of the instant parties Unless the household belongings ofDOD

employees have transportation characteristics distinguishing them from

those of civilians Respondents could refuse to establish a special U S
Government rate for household goods They should however have

little incentive to take such action Generally speaking the more DOD

business HGFA meplbers attract at a rate greater than the Military
Cargo N O S rate the larger the total revenues received by Respond
ents Ifthere were no U S Government rate DOD would either have

to pay NVO s to handle its household goods at Respondents higher
commercial rate6 or more realistically rely exclusively upon direct

MSC shipments We consider it likely that Respondents will strive to set

their U S Government rates at levels which will make NVO

utilization cost effective for MSC Should they do otherwise the net

result might well be a lessening of gross revenues realized by HGFA

members and Respondents alike
Unless and until it is clearly demonstrated that the ocean rates available

to MSC do not reflect bona fide differences in carrier costs value of

service competition or other recognized transportation factors we believe

the most appropriate course is to permit the RFP system employed over

the past decade to continue Whatever adjustment P L 93 487 may

eventually require in MSC s current procurement methods can probably
be best accomplished by amending the Commission s General Order 29

regulations 46 C F R Part 549 and not by ad hoc rulings on an

incomplete record designed to benefit a special interest group
7 At this

time we are without sufficient information available to permit the sound

formulation of guidelines which will accommodate the several competing
interests involved including those of the Armed Services Procurement

Act 10 U S C 2301 et seq 8 and the nongovernment shippers now

paying the commercial rate for the transportation of their household

goodsand are unwilling to prescribe a piece meal remedy which could

entirely eliminate MSC s present procurement system
MSC once negotiated the U S Government rates paid by NVO s

directly with the Respondent carriers Affidavit of Frank G Lazzari

supra and could presumably do so again If DOD s voluntary failure to

include NVO rates in its present RFP program results in higher costs to

DOD in those instances when it chooses to employ NVO s the

Commission is not prepared to proclaim that this conscious government

6As indicated at page 2 note I of the Report exact comparison of the commercial and U S Government

rates is not possible on the prescl t record The commercial rate is presumed to be higher because otherwise the

NVQs would be employing it or complaining ofils unavailability
1 General Order 29 assures that MSC s competitive procurement methods will not drive Respondents rates below

fully distributed costs
8 We do not imply that the Procurement Act takes precedence Oi cr the Shipping Act The former statute does

express anational policy favoring competition to the maximum practicable extent in the procurement of military

supplies and services however and is entitled to consideration in the development of Shipping Act policy See

Southern Suamship Co v Labor Board 316 U S 31 47 1942
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procurement policy represents Wiust discrimination within the meaning
of Shipping Act section 17 9 The complained of U S Government
Rates exist only as an integral part of DOD s transportation system and
appear on the present record as likely to benefit HGFA s members as to

injure them Under these circumstances we cannot fmd that different
amounts have been charged to contemporaneous shippers of the same

commodities over the same line between the same points under the same

transportation circumstances and conditions
THEREFORE IT IS ORDERED That the Petition for Reconsidera

tion of the Household Goods Forwarders Association of America Inc

is denied
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

9The Report did not find and is not dependent upon aflndln that HOFAmembers are aaonts of the Defons
Department HGPA s attempt to diatin uish the holdin inAmerican Export IsbrandlsenLines Inc v Federal
Maritime Commisslon supra where two loverorn nt qenei s were the shippers from the present dispute was

rcUected because the differences between HOFA members and MSC as shippen are insufficient to result in ullust
discrimination It couldalternatively be stated that insofar as tho equalitarian purposes of section 17 are conQemed
MSC and HOFA must be conaidercd as thouah they were a inaIe sbipper The AmerlcQn Exporl decision supports
our conclusion that the existfnll dlacrimloation between the ratel aueseed for the MSC and NVO method of

transportina DODhousehold lloods is not UtUust
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SPECIAL DoCKET No 523

MITSUI AND CO U S A INC

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

March 9 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on March 9 1978

IT IS ORDERED That appliclI1t is authorized to refund 882 80 of the
charges previously assessed Mitsui and Co U S A Inc

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 523 that effective January I 1977 for purposes of refund
or waiver of freight charges on any shipments which may have been shipped from
January I 1977 through February 16 1977 the local rate on Helium Gas or Liquid
Not Including Mixtures is 109 00 to Japan base ports subject to all applicable rules
regulations and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within 5 days thereafter notify the Commission of the date and manner of
effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DocKET No 523

MITSUI AND CO U S A INC

v

PACIFIC WESTBOUND CONFERENCE

Adopted March 9 1978

Application for permission to refund 882 80 of freight charges granted

INITIAL DECISION OF CHARLES E MORGAN
ADMINISfRATIVE LAW JUDGE

By application timely filed on July 8 1977 pursuant to Rule 92 a of
the Commission s Rules of Practice and Procedure 46 CPR 502 92a and

section 18b 3 ofthe Shipping Act 1916 the Act the Pacific Westbound
Conferen e seeks authority to refund a portion of the freight charges
collected for to shipments of liquid helimn bills of lading dated January
11 1977 from Los Angeles California one shipment to Tokyo Japan
and the other to Kobe Japan The applkation is concurred in by the

complainant Mitsui And Co U S A and by the participating ocean

carrier Mistui O S K Lines Ltd
The two shipments each had gross weights of 4 990 pounds and

measurements of 542 cubic feet The Conference s tariff PWC No 5

FMC 13 with rates on the metric system lOOOkilograms or 2 204 62

pounds yt or one cubic meter or 35 314 cubic feet M equals one tQn

took effect on January 1 1977 The Conference s prior tariff PWC No 4

FMC12 provided rates on the imperial system 2 000 pounds W or 40
cubic feet M equals a ton

The old rate on liquid helimn in tariff No 4 was 123 W M imperial
system In converting this imperial rate to the metric rate the Pacific
Westbound Conference applied astowage factor based on the weight of
this cargo The old 123 imperial rate times the stowage factor of110230

resulted in a new metric rate of 135 58 rounded to 136 W M which was

the rate charged on the two shipments herein
However the measure of this cargo exceeds its weight and the

1

I This decision became the decision of theCommission March 9 1978
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conversion from the imperial rate to the metric rate should have been
made with a lower stowage factor The correct new rate results from the
old rate of 123 times the stowage factor of 88285 which gives a new

metric rate of 10859 rounded to 109 W M
It was not until February 17 1977 which was after the two shipments

herein moved that the Pacific Westbound Tariff Circular 1277 an

nounced a correction of the rate in issue to 109 W M There are no

known similar shipments other than these two of liquid helium which
moved during the same period of time

Aggregate charges were collected totalling 4 34348 on these two

shipments based on the rate of 136 per metric ton and 15 348 metric
tons per shipment or 2 087 33 per shipment plus a terminal receiving
charge of 8441 per shipment

The sought basis of charges is 109 per metric ton times 15 348 metric
tons per shipment or 1 672 93 per shipment or aggregate sought charges
for both shipments of 3 345 86 The sought basis of charges does not

factor in the terminal receiving charges of 8441 per shipment or 168 82
for the two shipments

Recomputing the sought basis of charges so as to include the terminal

receiving charges results in an aggregate sought basis of 3 345 86 plus
168 82 or 3 514 68
The aggregate charges collected of 4 34348 exceed the recomputed

sought charges above of 3 514 68 by 828 80
It is concluded that respondent acting for its participating ocean carrier

or said ocean carrier Mitsui O S K Lines Ltd should be authorized to
refund 828 80 to the complainant Mitsui And Co U S A Inc

It is concluded and found that there was an error ofan administrative
or clerical nature in the conversion of the tariff item in issue from the

imperial to the metric system that the authorization of a refund of a

portion of the freight charges collected will not result in discrimination

among shippers that prior to applying for authority to refund a portion of

the charges collected the Pacific Westbound Conference filed a new tariff
which sets forth the correct metric rate basis on which the refund ofa

portion of the charges collected would be computed and that the

application was timely filed
Inaccordance with section 18 b 3 of the Act permission is granted to

refund a portion of the charges collected The refund authorized is
882 80

S Charles E Morgan
Administrative Law Judge

WASHINGTON D C

February 8 978
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DOCKET No 7748

SEA LAND SERVICE INC
GENERAL INCREASE IN RATES IN THE U S WEST COAST PuERTO RICO

TRADE

DISCONTINUANCE OF PROCEED G

March 15 1978

This proceeding was instituted by order of the Commission served

September 28 1977 to determine the lawfulness of a rate increase by
Sea Land Service Inc applicable to the U S West CoastPuerto Rico
trade

Sea Land has since terminated its all water service in this trade and has
cancelled its tariff which is the subject of the proceeding Based on the
cancellation Sea Land has moved for discontinuance of this proceeding
Hearing Counsel replied in support of the motion to discontinue The
subject matter of this proceeding having been withdrawn no purpose
would be served by continuing the proceeding

IT IS ORDERED That this proceeding is discontinued
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

DOCKET No 77 15

MATSON NAVIGATION COMPANY

v

PoRT AUTHORITY OF GUAM

DOCKET No 77 16

UNITED STATES LINES INC

v

PORT AUTHORITY OF GUAM

NOTICE OF AOOPfION OF INITIAL DECISION

March 10 1978

No exceptions having been filed to the initial decision in these

proceedings and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on March 10 1978
By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

No 77 15

MATSON NAVIGATION COMPANY

v

PORT AUTHORITY OF GUAM

No 77 16

UNITED STATES LINES INC

v

PORT AUTHORITY OF GUAM

Adopted March 10 1978

i
Respondent found to have established assessed and collected a terminal service charge

not provided for In tariff in violation of section 17 of the Shippina Act 1916

Reparation awarded
Edward D Ransom for complainants Matson Navigation Company

and United States Lines Inc

Edward S Terlaje for respondent Port Authority of Guam
Aaron W Reese as Hearing Counsel intervenor

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

These proceedings began with the fding of Complaints and Petitions
for Declaratory Orders by Matson Navigation Company in No 77 15
and United States Lines Inc in No 77 16 Since both cases were

virtually identical they were consolidated for hearing and decision
pursuant to Rule 148 of the Commission s Rules ofPractice and Procedure

46 CFR 502 148 Hearing Counsel was granted leave to intervene under
Rule 72 46 CPR 502 72 After the scheduling ofa prehearing conference
the parties presented a stipulation which would eliminate the need for a

prehearing and hearing Iapproved the stipulation cancelled the prehear

1
i

I This decision became the decision of the Commission March 10 1978
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ing and set up a proceduml schedule Basically the stipulation provided
that the cases were to be submitted for decision on the basis of the

pleadings and briefs 2

The gravamen of the complaints3 is that the Port Authority ofGuam

has established a charge for electric power furnished to refrigerated
containers when plugged into reefer slots which is in violation of

section 17 of the Shipping Act 1916 46 U S C 816 b because the

Port s tariff failed to provide for the charge 4

The findings of fact which are set forth below are not contested by the

respondent They are taken from the complaints and the respondent s

answers to the interrogatories ofHearing Counsel S

Matson and U S Lines are common carriers by water serving the

Territory of Guam and use the Port Authority of Guam s terminal

facilities at Apra Harbor the Port The Port Authority was established

under Title XV Government Code of Guam

The Port Authority is engaged in carrying on the business of furnishing
wharfage dock warehouse or other terminal facilities in operating the

Port in connection with common carriers by water The Port is therefore

an other person subject to the Shipping Act 1916 46 U S C 801

The Port has on file with the Commission a terminal tariff entitled
Commercial Port ofGuam Terminal Tariff which became effective on

September 1 1973 This tariff names Rates Charges Rules and

Regulations Applying at Apra Harbor 6 The Port s tariff has from its

effective date applied to refrigerated cargo in containers

From the inception ofMatson s and U S Lines services to Guam the

Port has received delivered and stored their refrigemted containers and

has furnished electric power to all those containers while in storage in the

Port s reefer slots

The complaints specifically allege that

2 Pleadings as used in the stipulation include the complaint and petition filed in each docket together with their

attachments the answer filed in each docket with attachments Hearing Counsels petition to intervene the

interrogatories propounded by Hearing Counsel and Guam s answers to those interrogatories and the variousorders

issued by the Acting Secretary and myself The stipulation also provided for official noticeof the Guam tariffon file

with the Commission
1 Complaints as used in this decision include the petitions fordeclaratory order

4 Other violations are alleged whic h would result from projected actions of either complainants or respondent i e

should respondent make good its threat to cut off eleCtric powerto Matson s and U S Lines refrigerated containers

they assert that reSpOndent would be guilty of an uqjust and unreasonable practice under section 17 Complainants go

so far as to allege that even the threat to cut off the power is a violation of section 17 Additionally complainants
assert that should they enter into an agreement to pay the charges assessed by the Port for electric power they would

be in violatlon ofsection is of the Shipping Act 46 U S C fH6

S The complaints of Matson and U S Lines are in all material respects identical

6 Thetariffprovides The rates charges rules regulations revisions or supplements named in this tariff apply on

all freight received at the terminal orwharvesat port
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The wharfage charge in the Port s tiled tariffcovers the use of its terminal facilities by
containers and includes the furnishing of electric power to refrillerated containers
located on the Port s facilities prior to loading or subsequent to unloading from the
vessel during free time At the expiration of free time the demurrage charge covers and
includes the furnishing of electric power to refrillerated carllo When a container
remained at the port for a substantial period of time arranllements were made for those
containers at a charge provided in the tariff for open storalle on paved area per square
foot per month 7

The Port s tariff consistently states with specificity any special rates or

charges which are to be assessed in addition to the basic charges for

general services such as wharfage e g the tariff has long specifically
stated charges for electric telephone water and heavy lift services when

provided to vessels during stevedoring
On May 4 1976 the Port sent to All Agents a memorandum the

subject ofwhich was Reefer Slots It said
Effective May S 1976 all refrigerated containers plugged in the Port s Reefer Slots will
be charged Ten Dollars 10 00 per container per day When computing the aforemen
tioned charges halves of pluglled in periods shall be considered and assessed in the
following manner

I Twelve 12 hours or less shall be charged at one half the rate per 24 hour period
2 Over twelve 12 hours and not more than 24 hours shall be charged at the full rate

per 24 hour period
Your cooperation in this regard is appreciated

Prior to May 5 1976 the Port furnished electric power to refrigerated
containers ofcomplainants when they were plugged into the reefer slots
but no charge over and above the rates and charges stated in the Port s

tariff for whartage demurrage or storage was assessed for electric power
furnished these containers

The charge of 10 00 a day for power to reefer slots was instituted as a
result of public meetings ofthe Board of Director s of the Port 9 at which
the Board adopted a resolution by 1IIli0rity vote to assess the charge

After the May 4th memo the Port began assessing the 10 00 charge for
power furnished complainants when their containers were in reefer slots
The assessment against Matson for the period to and including May 1
1977 amounts to some 66 000 The assessment against U S Lines for
the same period amounts to approximately 12 000 Except for 75 00

paid by Matson for the period June 18 1976 and 540 00 paid by U S
Lines for the period June 20July 7 1976 complainants have refused to

pay the charges for power supplied to the reefer slots 10 The Port has

1RuJe 64 of the RuJfI of Practice provides that recitala of material and relevant facts in a complaint unless
pecifically denied In thean werthereto hall be deemed admitted 8true 46 CPR 502 64 Complainants Instat

that the proposed findinp in this parqraph are of fact and should be accepted al true There is ItqUOItioD however

as to whether the proposals are indeed ttndinp of fact orquestions ofproper tariff Interpretation which Jalterwould
present issues of law However in view of an araument made on brief and its disposition later tn this decision it Is
unnecC88ary to resolve Uus question

S The Port s answer would set the effective date at June I 1976 However this discrepancy is not erial to the
disposition of these cases

9 Pursuant to the Government Code of Guam the Board haa the power to fix aU rates doekale rentaJs toU
pilotaae wharfaeand charaes applicable to Apra Harbor

10 Both Mauon and U S Lincs have beenand are continuina to escrow funds sufftcient to meet the assessments of
the Port
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threatened to withhold electric power from Matson and U S Lines but
has not as yet done so

On August 10 1977 the Port filed with the Commission an amendment
to its tariff which became effective September 10 1977 Original Page 15
of the tariffwas amended to provide for a charge for furnishing electric
power to containers plugged into reefer slots Item No 6 ofthe amended
page 15 reads

6 The daily charge for plugged in refrigerated containers will be at cost as determined
by the Guam Power Authority As of November 1974 the cost was 9 00 per container
per day

DISCUSSION AND CONCLUSIONS

As cast by the complainants the sole issue presented in these cases is

Since the Port failed to file a tariff amendment with the Commission or to amend its
tariff can it enforce and collect an additional charge for furnishing electric power to
refrigerated containers previously furnished and covered under general charges in its
tariff II

In resolving this issue in favor of complainants of course the following
relief is requested
I That the Commission hear and resolve the controversy between complainants and

the Port with respect to such special extra charges for furnishing electric power to
refrigerated containers and determine the lawfulness of the Port collecting such charges
from complainants in excess of the rates and charges for the terminal services stated in
the Port s tariff

2 That the Commission by its order determine
a that the only charges which complainants are obliged to pay to the port are those

set forth in the Port s tariffs
b that the furnishing of electric power to refrigerated containers is included in

wharfage demurrage storage or other basic charges in such tariffs and
c that the special extra charges for such electric power over and above such

tariff are unlawful charges which complainants are not obligated to pay
3 That the Commission determine whether complainants and the Port can in the

absence of a section 15 agreement lawfully agree upon payment of or otherwise pay
the special extra electric service charges assessed by the Port but not set forth in its
tariff

4 That the Commission issue a cease and desist order to the Port ordering the Port
not to carry out its threat to withhold terminal facilities from complainants and in
particular not to withhold the furnishing of electric power to complainants refrigerated
containers at the Port s facilities and not to refuse to accept their refrigerated cargo or

not to penalize or otherwise retaliate against them
5 That the Commission determine that the threat to withhold terminal services from

complainants is in itself a practice which is unlawful under section 17 of the Shipping
Act

6 That in the event complainants should be compelled by the Port to pay special
extra charges for electric power as alleged the Commission order reparations to

complainants by the Port in the amount of such excess charges imposed and paid plus
costs interest and attorney s fees

11 Complainants would perhaps from a desire for symmetry state the converse canMatson and U S Lines
refuse topay on the grounds that it is an unlawful and invalid charge
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As an other person subject to the Act respondent must adhere to the
requirements of the Commission s General Order 15 46 CPR 533 1 et

seq which establishes the rules and resuIations governing the filing and
content of tariffs by persons erigaged in furnishing wharfage dock or

other terminal facilities to common carriers by water The relevant
provisions of General Order 15 are

Section 533 2 Purpose The purpose of this part is to enable the Commission to

discharge its responsibilities under section 17 of the Shipping Act 1916 by keeping
informed of practices and rates and charges related thereto instituted and to be
instituted by terminals and by keeping the public informed of such practices

Section 533 3 Persons Who Must File Every person carrying on the business of
furnishing wharfage dock warehouse or other terminal facilities as described in section
533 1 including but not limited to terminals owned or operated by states and their

political subdivisions shalllile in duplicate a schedule or tariff showing all its
rates charges rules and regulations related to or connected with the receiving
handling storing andor delivering of property alits terminal facilities Emphasis mine

Since the inception of complainants service to Guam respondent has
furnished electric power to containers which were received by respondent
and placed in reefer slots to await delivery to consignees or transship
ment Prior to May 5 1976 respondent made no attempt nor did It claim
any right to assess or collect special charges for electric pOwer furnished
to refrigerated containers while they were in the reefer slots Nor did

respondent s tariff contain any specific provision for a change for power
furnished to containers while in those slots However respondent now

claims that there is a provision which has all along authorized the
assessment and collection of that charge That provision is said to be
Rule P of the tariff which is a part of a section entitled Stevedoring
Services and which reads in part the part selected by respondent

At the request of the Shipping Line or their aaent electric power may be supplied for
at the same rates that the Guam Power Authority would charge for the service if
supplied directly

a

b
c

d 12

According to respondent this section expressly and explicitly authorized
the Port to assess charges for electric power supplied although such rate
must be at the same rate that the Guam Power Authority would charge
Respondent continues

It is manifest from a readinll of these provisions that the Commercial Port of Guam
clearly intended the 1973 terminal tariff to include specific rates for electric power
supplied to shipping lines over and above rates and charges

While respondent admits that subparagraphs a through d of the rule
govern the rate for electric power provided to vessels but nevertheless

U This is how reapondent8 reproduced Rule P in its Openina Brief The subparaaraphs a d speak exclusively of

electrir powersupplied to the vessel No mention whatever is made of power to be supplied to containers whether or

not in reefer slots
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continues to say that the language contained in the first paragraph
ofsaid rule indicates that the electric power rate stated therein may be
assessed separately and in addition to those outlined in section a through
d and that the electric power rate described in the frrst paragraph

of Rule P is applicable to refrigerated cargo in containers when said
containers are placed at rest in the port s container yard 13

Even the most cursory examination of Guam s tariff belies such a

construction Indeed in some respects the tariff is a model oforganization
It begins with a section devoted to the general rules and regulations
applicable to the whole tariff and then proceeds through those rules and

regulations and charges governing the specific services offered by the
Port In the General Rules and Regulations section such disparate
matters as notices to the public Right to Withhold Delivery ofFreight
loss and damage claims and Whalebacks are dealt with 14 The General
Rule section is followed by other sections which deal specifically with

Wharfage Docket and Dockage Stevedoring Service Cargo
Handling Services Container Stevedore and Handling Services

Equipment Rental Free Time and Demurrage and Rentals
Thus the tariff has a specific section which contains the particular rules

regulations rates and charges governing each service offered by the Port
Each section begins with a definition of the particular service covered by
it and each section includes the rates or charges for that service

Rule P itself is in the section of the tariff entitled Stevedoring
Services and the section is devoted exclusively to those services

Stevedoring is defined in that section as

Services rendered by Ihe Port in removing or handling cargo from the end of Ihe
vessel s tackle or place of rest on pier 10 the vessel s hold dock tween decks and deep
tanks or 10 any spaces in the vessel and from any space in Ihe vessel remove and
handle cargo including on deck tween decks holds and deep tanks and land said
cargo at place of rest on pier

When dealing with the proper application of the definition ofwharfage
in a terminal tariff the Commission in Sacramento Yolo Port Dist v

Fred V Noonan Co Inc 9 F M C 551 1966 laid down the following
general principles

It is a basic principle in the law of tariffconstruction that tariffs must be clear and
unambiguous to avoid possible discrimination among users of tariff services When a

tariff is clear on its face no extrinsic evidence may be used to vary its plain meaning
Tariffs are moreover drawn unilaterally and must therefore be construed in the case of
ambiguity against the one making and issuing the tariff and it is the meaning of express

1J Complainants argue that the Port s contentions on Rule P are directly contrary to the stipulated record and the

Port is precluded from making any argument about the meaning of Rule P citing Rule 64 again While 64 is quite
explicit and provides clear ground for rejecting any argument about Rule P it is unnecessary to base rejection of the

Port s contentions exclusively on Rule 64
14 Forthoseofmorethanidle curiosity a whaleback is asteel pallet specifically constructedbyoceancarriers which is

not largerthaneight 8 feetby twelve 12 feetand is suitablefor forklifthandling Presumably the pallet sshape resembles

the back of a whale although information of record does not confirm this
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language employed in the tariff and not the unexpressed intention which controls

Aleutian Homes Inc v Coastwise Line 5 F M B 602 608 9 F M C at 558

Of course a tariff must be read as a whole and not in part and neither

side here the carrier or the terminal may resort to astrained orunnatural

construction Storage Practices at Longview Wash 6 F M B 178 182

1960 U S v Farrell Lines Inc 16 F M C 42 1912

The Ports tariff is admirably clear in its overall organization It is

divided into sectionsone for each service offered by the Port Each

section is selfcontained For example the section Original page 5 13

begins with a deftnition of wharfage deals with limitations and exemp

tions explains when wharfage will not be charged and concludes with the

rates for the service Inother words all a potential user of the service

needs to know about wharfage can be found not so suprisingly in the

section of the tariff entitled Wharfage The section on Dock and

Dockage is structured similarly The same can be said for Stevedoring
and the other sections dealing with specific services The most significant
feature of the format of the Port s tariff is that in none of the sections

could I ftnd any cross referencing to other sections 16 The charges
contained in the Wharfage section are for wharfage just as the rates in

the Dock and Dockage section are for dockage The question of

course now becomes how can a provision for an electric power charge
appearing in the Stevedoring Services section be made to apply to a

service which is rendered after stevedoring either ends or begins The

simple answer is that it cannot The power charge contained in Rule P is

for the furnishing of power to the vessel during stevedoring operations
only no other interpretation is reasonable To adopt the Port s interpre
tation would be to create an ambiguity where none now exists

Respondent however argues that It is manifest from a reading of

these provisions that the Commercial Port of Guam clearly intended the
1973 terminal tariff to include specific rates for electric power supplied to

shipping lines over and above rates and charges in the Port s tariff for

wharfage demurrage storage and stevedoring services 17 There are

naturally several things wrong with this statement In the ftrst place the

intentions of the Commercial Port of Guam whatever in fact they may

have been cannot work to change the clear meaning of a tariff provision
Secondly if it indeed was the intention in 1973 to impose a charge for

power in addition to the rates or charges for wharfage demurrage

I Althouah I have not found acase which specifically statel that the same principles of construction apply to

terminal tariff as well as carrier tariffs the Sacramento ce lupra and others mllke It clear that they do
16 By this I mean cross rcfercncina between those tariff sections dealina with thespeciftc services offered There is

at least one actual cross reference to the General Rules Section from the specific services sections and it would

sometimes be necessary to resort to the General section to Ond the definitions of terms used in the specific sections

This does not however detract from the all incluslve nature of thesections deaUns with specific services offered by
the port

17 If the meanina ofRule P was so manifest whywas there no mendon of it in the May 4th memo That memo

creates the impression that it is dealina with anew charae and not with thebelated imposition of an already existins

and authorized charae Quite often when an advocate uses manifest and its kindred tenils like it is axiomatic

I have found behind the logic ofan arlUIIent arather unhappy lawyerdoioa his best to save a bad situation forhis

client
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storage or stevedoring services why did the Port wait until 1976 to do
it t8 Finally the argument that Rule P expressly and explicitly authorized
the charge is belied by the manner in which the Port amended its tariff to

specifically provide for the charge In its brief the Port says

Notwithstanding the clear meaning of Rule P the Port s board of directors in its
desire to avoid confusion in the future relating to its intention to commence charging for
electric power supplied to shipping lines amended its tariff 19

Once having determined to amend the tariff the logical expectation ofa
user of the Port s services in view of the Port s understanding ofRule
P would be that Rule P itself would be amended Not so however

Original page 14 entitled Cargo Handling Services was amended by
among other things the addition ofa new sentence which reads

6 The daily charge for plugged in refrigerated containers will be at cost as determined
by the Guam Power Authority As of November 1974 the cost as 9 00 per container per
day

The amendment to the Cargo Handling section of the tariff does nothing
to further the Port s cause for Rule P In fact it can only be interpreted as

an indication of the confusion which would have been created had the
Port amended Rule P to provide for the power charge

The tariff of the Commercial Port of Guam did not provide for an

electric power charge to be assessed for containers plugged into reefer
slots and the complainants were not obligated to pay that charge The

attempted establishment assessment and collection of the charge without
aproper amendment to the tariff was an unjust and unreasonable practice
in violation of section 17 ofthe Shipping Act 1916

At this point a small digression seems warranted in an attempt to avoid
further confusion which could lead to more litigation over the charge at

issue here
As noted the amendment which was intended to avoid just such

confusion was made to the Cargo Handling section of the tariff That
section defines Cargo handling as

Services rendered for the benefit of noncontainerized cargo including cargo from the
Container Freight Station during the period the cargo is in the care and custody of the
Port when received at the place of rest assigned to the cargo by the Port and from
which cargo may be delivered to from consignee shipper trucks within the Port premises

There just doesn tseem to be any rhyme or reason for the inclusion of
a charge for a service to be rendered exclusively to containers in asection
of the tariff which by its very definition excludes those services There is
even less reason for the inclusion of the charge in this section when by
simply turning to the next page of the tariff Original page 15 you find a

18 If this argument is accepted it could well follow that the Port had been operating illegally prior to May 5 1976

by providing freea service for which the Port required the assessment and collectionofacharge
19 It cannot be determined from this record whether there are any containers plugged into reefer slots that belong to

shippers or consignees and not to shipping lines but if there are the intention of the Port to commence

charging shipping lines is discriminatory ifthere is no intent to commence charging shippers and consignees as ell

The amendment is however not so worded
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section entitled Container Stevedoring and Handling Services In view
of the overall structure and format otthe tariff it would seem that the

amendment should be made here not in the Cargo Handling section
The present amendment needlessly adds confusion to an otherwise well

organized tariff creates an ambiguity and could well foment further

dispute as to the applicability of the charge This seems almost inevitable
since complainants have specifically reserved the right to object to the

current amendment for among other things vagueness although just
when and to whom these oQjections will be made is not stated

The present provision authorizing the electric power charge provides
that the cost for power will be as determined by the OuamPower
Authority Then it simply states that as ofNovember 1974 the cost as
9 00 per container per day While the cost of power in November 1974

might well be of interest to a scholar of Ouam s econoniic history it does

not apprise a user of the Ports reefer slots of the current charge for

power unless ofcourse thecost has remained the sarne all these years 20

In any event the amendment in qWstion requires the user of the service
to look beyond the Port s tariff to asceltain what the cost to him for
electric power on any given day will be This places upon the user an

onerous burden not imposed by law and such a practice cannot be

too strQnglycondemned lntercoastallnvestigation 1935 1 D S S B
400 415416 1935 Matson Nav Co Container Frt Tariffs 7 F MC
504 508 1963

In addition to requesting adetermination that the Port s assessmen and
collection of the electric power charge is unlawful complainants have
made a series of requests for further relief These requests create
somewhatof a dilemma which stems primarily from their coupling the
complaints in these cases with petitions for declaratory orders Thus at

the time the complaints and petitionswerefdedit wouldcappear that the

Port was actively pUFsuingcthe collection ofthe challenged charge and
was threatening to cut off electric service if payment was not made This
gave rise to requests for such relief as a declaration by the Commission
that the lmple threat to cutoff power was a violation ofsection 17and
that in the absence of an aiiproved section 15 agreement complainants

This amendment is not of course an issue in this complaint proceeding
However the Port in duc regard to its duties and obligations under
section 17 to say n9 of avoiding fututecontroversy should review
the current rule in tlle light of the comments above and if the need
should arise consult with the Commission sstatI with a view to coming
up with aprovision thatwill meet wlth the requirements ofthe law

1
1

i

I

10 It would not appear to have remained the amo since the Port had araued thioulhout this case that it was always
Its Intention to supply power at the lame COlt as ifit were obtained from thePower Authority Ifthememo of May 4

1976 was in tbrtherance of this intention then theCOlt of powerftom the Power Authority as otthat datewas S10 00

perday not 9 00
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could not agree upon payment of or othelWise pay the special extra

electric service charge
In one sense these issues can be considered as moot The power was

ever cut offand no agreement section 15 or othelWise was ever entered

fito If these were simple complaint cases there would be no occasion to

leal with them Indeed Icannot see how they could have been framed as

ssues in acomplaint But does the inclusion ofa petition for a declaratory
Jrder make it necessary for me to resolve those issues and provide the

ssentia1ly declaratory relief requested Ithink not

The fundamental purpose of a declaratory order is the resolution or

emoval of a controversy or uncertainty 46 CFR 502 68 Here the

ontroversy or uncertainty do not appear to exist Moreover the putative
ontroversies presented by complainants are not so refined as to be

apable ofany definitive resolution or even helpful prognostication absent

he projection of hypothetical situations which of course may and

robably won t arise Take for instance the threat of the Port to cut off

lectric power to the reefer slots Ifthis decision had gone the other way
md the validity of the charge upheld would it not have been right of the

Port as a part of its pre complaint efforts to collect its lawful charges to

nnounce its intention to withhold power if payment wasn t made Does

he announced intention depend upon the outcome of the case Does it

lepend upon the precise terms of the threat and the conditions under

Nhich it was made There simply isn t a sufficient record here to afford

he declaratory relief requested Needless to say the resolution of this

ssue is not necessary to the disposition of these cases Consider next the

equested determination under section 15 The first and most obvious

luestion here is What were the terms of the agreement to have been

Nithout the answer to that question no determination under section 15 is

JOssible The Port has at no time objected to the Commission s

urisdiction over this matter nor has it indicated that it would not abide

Y the Commission s decision on it Thus there does not appear a

ufficient degree ofprobability that a controversy will arise to warrant the

xercise of the discretion to issue a declaratory order Under these

ircumstances to do so would in my opinion serve no useful purpose
vould unduly complicate what is essentially an uncomplicated case and

ould quite possibly serve to create the very future uncertainty which

eclaratory orders are designed to avoid

Respondent has violated section 17 by its establishment assessment

ttempted and actual collection of a charge for electric power furnished

J containers plugged into reefer slots which was not authorized and

rovided for in its tariff Accordingly the respondent Port Authority of

ruam is hereby ordered to cease and desist from all efforts to collect that

arge for power furnished to the reefer slots prior to September 10

n7 Respondent is further ordered to pay reparation to Matson

avigation Company in the amount of 75 00 and to United States Lines
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in the amount of 540 00 These amounts represent the sums collected

from complainants as payments ofa portion ofthe unlawful charges

8 John E Cograve
Administrative Law Judge

WASHINGTON D C

February 9 1978
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INFORMAL DOCKET No 4481

AMERICAN IMPORT CO

v

JAPAN LINE U S A LTD

NOTICE OF DETERMINATION NOT TO REVIEW

March 10 1978

Notice is hereby given that the Commission on March 10 1978
etermined not to review the Settlement Officer s decision in this

roceeding served February 24 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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the published effective rate was 6855 per revenue ton plus 15 percent
currency surcharge239610 plus3594equals243204 The resultant
combined overcharge is 14191

Claim No 4I21 involves three 3 separate intermodal bills oF lading
each dated April 7 1976 These documents purport to evidence the water

transportation of 507 bales of Bamboo Poles of Japanese Origin
weighing 34399 revenue tons aboard the JAPAN ACE from Kobe Japan
to Los Angeles California Each bill of ading was rated 8275 per
revenue ton plus 15 percent currency surcharge2812llplus 4218
equals285429 The claimant contends that the involved cargo actually
was fishing poles value not exceeding100000 per revenue ton and
shouid properly have been rated as Fishing Tackle under Item 584
O5 9th Revised Page 223 of the Conference tariff See footnote 2 The

published effective date of this page is Aprii 1 1976 the published
effective rate was 7675 per revenue ton plus 15 percent currency
surcharge264012 plus 3960equals267972 The resultant com

bined overcharge is 17457
In support of its claims the complainant submitted the following

documentation

1 Price list for bamboo fishing poles from Jarmain Harrisons Crossfield Ltd
2 Copy of page 4 from catalog of American Import Co showing picture of bamboo

fishing poles
3 Invoice covering shipment on the YAMASHIN MARU
4 Custom enryfor same shipment
5 Bills of Iading J0601055 57 58 59 and 60
6 Invoice covering shipment on the JAPAN ACE
7 Bills of lading J06001240 41 and 42 and
8 Custom entry for same shipment

A review of the supporting documentation in conjunction with the

corresponding effective tariff pages leaves no doubt as to the validity of
ihe complainantsctaims

The complaint was filed with this Commission within the time limit

specified by statutes3 and it has been wellestablished by the Commission
fhat a carrierspublished tariff rule may not act to bar recovery of an

therwise legitimate overcharge claim in such instances
Section 18b of the Shipping Act 1916 makes it unlawful for a carrier

o retain compensation greater than it otherwise would be entitled to

nder its effective tariff Accordingly the complainant hereby is awarded

eparation in the amount of 14191 for Claim No AI20 and 17457
or Claim No AI21 for a total of31648

S WALDO R PUTNAM
Settlement Ocer

The shipmenswere made in January and April 1976 lhe claim was filed wilh he Commission in Ocrober 1977

This represens an increase uP731 over Ihe reparation sought by the claiman due to a misake by the

omplainam in transferring certain numbers from lhe bills of lading ro he complainL On BLJ06001240he total

harges are lisedas 37801bu appear on he cumplaiN as 237001On BLJ0600124L Ihe revenue tons appear
s36114 on the complninl as 3600
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DOCKET No 77 54

ALLIED CHEMICAL INTERNATIONAL CORP

v

ATLANTIC LINES

NOTICE OF ADOPTION OF INITIAL DECISION

March 9 1978

No exceptions having been tiled to the initial decision in this proceeding
and the Commission having determined not to review same notice is

hereby given that the initial decision became the decision of the
Commission on March 9 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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No 7754

ALLIED CHEMICAL INTERNATIONAL CORP

V

ATLANTIC LINES

Adopted March 9 1978

Vblazion of section ISb3found and reparation awarded

William Levenstein for complainant
Tallman Bissell for respondent

INTTIAL DECISION OF JOIIN E COGRAVE ADMINISTRATIVE
LAW JUDGE

Allied Chemical International Corp alleges that it was overcharged by
Atlantic Lines on a shipment ofToluene Dusocyanates carried by Aflantic

from New York to Georgetown Guyana Allied requested that the case

be handled underthe Shorened Procedure provided forin Rules 181187

of the CommissionsRules of Practice and Procedure 46 CFR 502181

18n The shortened procedure is designed to do away with oral hearings
and if the tespondent consents to it the case is decided upon a record

consisting of1 the complaint and amemorandum of facts and azguments
together with any supporting documents such as bills oflading etc2
the respondenYs answering memorandum and supporting documens 3
the complainantsmemorandum of reply2The respondent is given 25

days to file his answertng memorandum
Aflanic failed to respond to the complaint and while Rule 64 would

have allowed me to decide this case on the record as presented by
complainant if foundscient past experience with the uncertainty of

the mails led me to contact respondent A phone call to respondents
counsel elicited the fact that since the claim of Allied when presented to

the conference was rejected solely on the basis of the socalled sixmonth

rule Atlanic thought it was not necessary to respond to the complaint

Thie decuion became the decuion ot NeCommivion March 9 198

The filing of Ne rcply memorvdum tloam the rtcoduNae tePraiding Officer dmme the record inaufficienl

and requirn additiond evidrnce

Complainent did mt oyectm tM1e weo Ne televM1One Wwai inPormed of the conversatioe
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and was merely awaiting an order from the Commission so that it coul
repay Allied the amount of the claimed overcharge4Subsequently
Atlantic submitted a letter stating

Atlantic Lines dces contest tha overcharae in the amount of236808as alleged in
the complaint ancl upon ieauance of your order providin For such roimbursemen
Atlantic Lines wilCprocaed accordinyly

Wa enclose a copy of the applicable freiaht tariff and the bill of lading showing the

recomputation of the freight
The circumstances leading to the overcharge as set out in the complain

are as follows S

IIIA On October 31 1975 respondent iasuad ita bill of lading No 87 to covei

complainanYs ahipment deacribed thareon as 120x530 lb eaJ STEEL DRUM
TOLUENE DIISOCYANATES NACCONATE 80 weighing 71760 pounds and meas

uring 1272 cubic feet 106x 120 for carriage from New York toCeorgetown Guyana
B For its service rospondent billed and complainant paid on Decombor 4 1975 total

charges of 536141baeed upon a rate of 138 per woight ton plus surcharges and
accesaorial chargea as ahown on the rated bill of lading

C At the time of thia ahipment respondenCs tariff Leeward and Windward Islande
Guianas Conference FreighYTariffFMCNo 1 published a class 6 rate of 72WM

for TOLUENE DIISOCYANATE 21st Rev Fage 67 and 9th Rev Page 38 for this
same service

D On this basis the proper charges for this ehipment should be as follows

717601bs 3588tone at 72fton
LR 8c S318MIT at 10881
SurcherQe3588Wfst1602
Tonnage Duos3588WTat 21tan 3

t14th RevPaQe 14 Itam 1103a
2 14th Rev PaQe 14 Item 1103b
3 25th Rav Page 15 Item1103b
Paid536141Should bc299333

25833E
34503

5741
753

294333

Overpaid236808

Attaehad to the comaint are 1 acopy of the bill of lading shovving
ths cargo to be Toluene Drisocyanates in StaelFrums 2 a copy of the
freight invoice showing freight paid of536141 3 acopy of21st Rev

Paga 67 ofthLeeward iindwardtriffshQwing Toluene Drisocyanate
as aClass 6 commodity 4 a copyof9Eh Rev Pse 3 showing the Claes
6 rate as 7200 S copies of laCh Rev Page 14 and 25th Rev Page 15
showingcertin additional charges applicable to the shipmntand fia
copy of a letter from th agent ofAtlantic showing that the overcharge
claim was jected becaus it was filed too late

The letterfractrcaunsel for Atlantio had as enclosures copies of2st
a Rev Page 6 and 9th Rev Page 8 and a copy of the bill of lading in

wiuch the freight recomputed on thelasis of the7200 iate is shown as

299333
More will ba eaid about tFJe Iater

Quotation metW heve been omitted
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The record here clearly establishes an overcharge by Atlantic The only
thing the record does not establish is the reason for the overcharge

The commodity was Toluene Diisocyanate The tariff had a specific
rate for Toluene Diisocyanate That rate was not charged Thus
respondent violated the express provisions of section 18b3of the
Shipping Act 1916 by not applying the proper rate to the shipment

As already mentioned Atlantics failure to respond in any way to
Allieds complaint was due to the misplaced notion that response was
unnecessary This notion was the product of a misreading of Kraft Foods
v FMC 538 F 2d 445 DC Cir 1976 Atlantic apparently read Kraft
as outlawing the sixmonth rule thus Atlantic appears to have felt that
even if it answered the complaint the decision was a foregone conclusion
So Atlantic did nothing in the expectation of an order directing the refund
of the overcharge

Kraft did not deal with the sixmonth rule and of course did not outlaw
it Moreover even if the court in Kraft had done as Atlantic thought
that was no reason or excuse for failing to respond to the formal process
of the Commission

In an earlier decision Ocean Drilling Exploration Co v Kawasaki
Kisen Kaisha Ltd Docket No 7736 served December 20 1977
Notice of Adoption served January 16 1978 I had occasion to comment
on the confusion apparently attendant to the sixmonth rule in its
invocation in overcharge claims g There I suggested that the Commission
institute a rulemaking proceeding leading to a rule which would require
that every tariff containing the sixmonth rule must also contain a
statement that the rule does bar a shipper from seeking redress from the
Commission The situation here leads me to suggest also that when the
six month rule is invoked every notice to theshipper that his claim has
been denied should also contain the statement of his rights before the
Commission Had this been done here perhaps Atlantic would have
answered the complaint

Accordingly respondent Atlantic lines shall pay as reparation to Allied
Chemical International Corp 299833 within 30 days from the date of the
Commissionsfinal order in this case

WASHINGTON DC
February 9 1978

That section provides that a carrier may only charge the rates and charges which are specified in its tariff on Me
with the Commission at the time of the shipment

For the status of the Rixmonth rule under the Shipping Act 1916 see Proposed Rule Covering Time Limit on
Filing Overcharge Claims 12 FMC 298 1969 Polychrome Corp v HamburgAmerica Line 15 FMC 221
1972

s Docket No 7736 page 5 footnote 8
1 realize that there would appear to be some inconsistency between the belief that the rule was outlawed and its

retention in the tariff but this might be due to the inability of Atlantic to sell its view to the Conference

20 FMC
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Administrative Law Judge
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DOCKET NO SS

IN RE TRAILER MARINE TRANSPORT CORPORATIONJOINT SINGLE

FACCOR RATES PCIERTO RICAN TRADE

Common Carriers by water engaged in joint through ransponadon in conjunction with
ICC regulated rail cartiers between points in he mainland United States and the
Commonwealth of Puerto Rico are subject o the Shipping Act 1916 and PaR 531

of the CommissionsRules
Joint raillwater carriers in the PueAO Ricam trade must fiie tariffs in conformity with

section 5318 of the CommissionsRules identffying both the through raes charged
to shippers and the exact rate division received by the water camers

Part I of the Interstate Commerce Act ICA was modedby the Transportatian Act of

1940 which enacted ICA Par III Part II precludes excWsive Interstate Commerce
Commission jurisdiction overjoint raiVwacer transportation in domestic offshore
commerce

ln domestic offshore commerce as in foreign commerce once export cargo is

t2nsshipped to an oceangoing vessel the Vansportation is subject oFull FMC

regulation
Respondent has violated section 2 of the IntercoasaShipping Act by not filing a tariff

with the Commission which propedy describes its jointra7water service to Puerto
Rico

Respondent has violated section 21 by Failing to produce information duty requesedby
the Comrsussion

John Cunningham for Respondent Trailer Marine Transport Corpora
tion

John Robert Ewers Joseph B Slunt and John C Cunningham
Hearing Cotusel

C C Guidry for the Board of Commissioners of the Port of New

Odeans

G B Perry for New Orleans Traffic and Transportation Bureau Inc

Neal M Mayer and Pau D Coleman for Seairain Gitmo Inc

Donald J Brurtner for SeaIand Service Inc

John L Hi David Kendall David Hughes Marilyrzn Poole foc he

State ofTexas

REPORT AND ORDER
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March 15 1978

BY THE COMMISSION RICI18id J D8SCI7b3CIl Chabman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
G7arence Morse Commissioners

PROCEEDING

Trailer Marine Transport Corporation TMTis a common carrier by
water in interstate commerce subject to the jurisdiction of the Federal
Maritime Commission FMC or Commission On November 18 1977
the Commission ordered TMT to show cause why its operation of an

intermodal joint through raiUwater transportation service RaillWater
Service between mainland states and the Commonwealth of PueRO Rico
without an appropriate tariff on Sle with the FMC did not violate section
2 of the Intercoastal Shipping Act 46 USC 844 and the Commissions
domestic offshore tariff Sling regulations 46CFR Part 531z TMT was

also ordered to produce certain information conceming the RaiUWater
Service pursuant to Shipping Act section 21 46USC 820

Fifteen persons were granted leave to intervene herein but only five
of the Intervenors actually paricipated and one the Govemment of
Puerto Rico has formally withdrawn Oral azgument was not held nor

was i requested by any party

TMT responded to the Show Cause Order by submitting a copy ofa 40

page memorandum it had filed with the ICC onAugust 3Q 1977 asserting
that Section 11a of the Interstate Commerce Act ICA confers
exclusive jurisdiMion over all aspects ofjoint through ra7water transpor

TM7 M1a opemted oe0wemrscnice betweeo Puenn Rico and lacbonville md Miavu Florida undrFMC
TeriRe anceFbruary 1I 198 Tarif No FM0F2

TM1e RtiVWaerService commencM November8 1977 punuant mtariR fJed only wiN M1e InteroateCommerce
Commisilon TATL Frcight TariR No 6 ICC No 2 Thie tarifL uamended tluough March 6 1978 M1ee expendeA
considerably io scope dudn the pendency of thie proceediny mA eow includee TMT nd eightpvricipaliny sil
cerrirsLauirvillemd Neshville Railmed Campany Seaboard Coart Line Railrosd Company SoutMrn Pecific
Tronnportntioo ComOany Xoesse Ciry Southem Railwey ComPY uisiana and Ahanue Railway Company
Missouri Pncific Railmed Company WinsmoSalem SouNem Itnilvrey and SouNem Pvlway Syeemand oflen

vansportaUOn beweevau in Pueno Rico and poinn in tAe heof Alebama Arkwu Celitomia Groria
Ninou IndumKrnNCty Louiaivu Nonh Camlina Ohio SouN Carolina vd Teenaxe and Texae Rama are

quoted elump mmemowb Por Ne hmugh wnsporteGon Ihe ardf wnuinano brtekout of tAe divisiov or harc
ot Ae through n4cuayrtfaned by the individual pulicipatin cartien iMTwuaddeAby Ne Cammiseona
alaS pnor to the eHecuve da4 ot ICC eriH No 2 thet Ne propoud RaiVWeler Service wueubjat lo tAe Shippin
AcPt mrifillinp rtquircmrnb Telez daed Ocmber 28 1977

TM1oee aramed intervention ngM1U werc the Commonwedth ot Puerto Rico Puerro Rico Manufaturcu

Aseociaooo CTembero Commerce af Puerto Riw Eric E Davnoe SenamrViginIslenda Alabaeu Sinte Docka

Department BoerA of CommisionenM ILe Portot New Orleane NcwOrlemeIlafficandInnsportation Burteu
Inc Snm ot Texae SraLvnd Servke MSeaIanA Seatrain Gitmo Seevain Southem Itnilwey Company
SoutlemPacific Transportation Co Seeboard Coast line Louisville and Nehville iteilroad Company and Roldan

Intemaaoml Inc

Seatrvn SeoLand he Sbte ot Txae nnd the two Pon of Ncw Odeena organisstione replied to TMia
ergumenu u did he CommieeionaBureeu ot Huring CoumelNearing Counscl Iv view ot lhe remaininp
IntervemnunxpltineA aM unsancGoned fvWrt lo penicipam tAey hsll be dismisud a partie Wthie pmceedinp
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aGon beween the USmainland and Puerto Rico upon the ICC TMT

also claimed that the ICCsacceptance of its RaillWater Service tariff

substantiates its exclusive ICC jurisdiction azgument
It is well established that mere tariff acceptance does not constitute

agency adjudication of the lawfulness of the service ordered thereunder

eg Davis v Portland Seed Co 264 US 403 425 1924 Moreover
the ICC has also accepted joint through raiVwater tari8sfrom SeaLand

Service Inc which do contain water and rail carrier rate divisions and

are Sled at both the FMC and ICC6An ICC investigation into the service

described by SeaLandstariffs was ordered on January 2Q 1978

TMT responded o the CommissionsSection 21 Order by providing a

copy of its publicly filed ICC TariffNo 6 It refused to reveal the rate

divisions received by participaing carriers on the questionable grounds
that such information is irrelevant to the jurisdictional question presented

by the ShoW Cause Order TMT flatly ignored the language at page 2 of

the Order wherein the Commission staedthat the rate divisions wece to

be used to help determine the reasonableness of TMTsall water cates

from Jacksonville to PueroRicoiethe service already being offered

under its FMC Tariff No F28TMT has therefore plainly violated

section 21 since December 16 1977 by refusing to furnish the rate

divisions applicable o the RaillWater Service which violation will be

referred to the Office ofGeneral Counsel for prepazaion ofan appropriate
enforcemen claim

POSTTION OF THE PARTIES

TMTsarguments in support of a continuous and exclusive ICC

jurisdiction overjoint through railwater transportation to Puerto Rico can

be summarized as follows

1 ICA section 11a states inter alia that carriers providing joint
throagh raiUwater transporation from a state to 1 a foreign country 2
another state or 3aerritory aze subject to Part I49USC1Ia 24

ICA Secrion11aaUtee inprUnrntPart theL

qPart 1 of he ICA eluY apply orommon camen engaged ir

a7te hansportauon of pzsungrn or pmprtywM1olly by rai4oed orpartly by milroad and pazlyLy water

when boN are used undet a wmmon contml rtunagemenq orarangement tor a wntinuom certiage orshipmenq

6om oM Starc or Temtory W iheUtimd Smtte orMc Disvicl af Columbia bany oher Smte or Terrimry o tM1e

United Statts or the District of ColumMa or 6omany place in the Unimd Smtee mor fiom rcign wvnry

but only insofar ee euch trensportaUon lakee place wiNin the Uniled Stama

n grenting SeaLandauthaity m file niUwattr eriffe in tM1e dual FMCJICC format employed in forein
commerce Pnrm 36f 351IQC 90 196the ICCs Didsion 2 exprtsaly rtserved judgmen on wM1etM1er te

ICC posussed extlusive juriadiction ovetNe Oropoxd xrvica Special Rrmieeion OMerNolS0

Ievcs4gaGOn No 76810 into the 9awulnesa ot SeaLanC7 Frtight TaritT No 3fl9 ICC No 132 and Frtight

TariR No 290 ICC No ID FMC Nw5and 46 rtspectively These adRf oRc eervic between M1e US West

Coast enC both Werm Rico enC NeUSVirgin Islands end rook efect lanuary 22 1908 The ICCaONer of

Lnvesngation weeeuPPdon February 17 19Bro syecify issuee relafive to the naNrc and exrnlof the ICCb

jurisdiUOO overjoint raiVwamr common ortier urvitt toPuerto Wco

The FMC u aleo respomible Por tM1e identificafion and prtvmtion ot unfair and unreawnable nttn and pactices

by SNppnQ Act wrxim Theeatrnl owLicA intermadal rea diWsiom can be em0oyed to injure a0 wamr ehippcn
oroherpersons proacmd by the Shippin8Aa4the power end pmcucea of the ICC to prevrn such mjunesie

releven in ascertaiNng the extrnt of Ne CommissionejunsAicGOn over NrougM1 Irensportation ertangemenb made

6etween domeeicotBam camen nnd ICC rcgulated carrien
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Stat 379 1887 The relevant provisions of this statute have not

significanUy changed since they were fust enacted

2 Puerto Rico was ceded to the United States by the Treaty of Paris

rated in 1889 30 Stat 1754 Between the adoption of the first Puerto

Rico Orgacic Act in 1900 Foraker Act 31 Stat 7n and the commence

men of Commonwealth staWs in 1952 64 Stat 319 the island possessed
a locally elected government and was treated as if it wereaterritory
by couRS construing federal statutes See generally Porto Rico v

American R Co 254 F 369 lst Cir 1918 cert den 249 US600

1919 The Safety Appliance Acts 45 USC 1 et seq which were

then adminisered by the ICC were held applicable to Puerto Rico in

1913 American RR v Didricksen 227US 145 14149

3 Section 28 of the Puerto Rico Organic Act of 1917 39 Stat 964 is
still in effect It states that

The Interstate Commerce Act as amended7 the Safety Appliance Acts as amended
and section 19a of TiUe 49 valuation of cazrier property shall not apply to Puerto Rico

48 USC 75t

This statute was enacedto negate the effect ofthe Didricksen decision
supra on PueroRican railroads and to prevent the ICA in general and

section 19a in particular from interfering with purely internal concerns

which Congress had delegated to the Legislative Assembly of Puerto

Rico The sole purpose of 48 USC 751 is to exempt local intraisland

transpoRation from federal regulation See 53 Cong Rec 84748475

1916 Safety Appliances on Railroads in Porto Rico 37ICC 470

191 Porto Rico vAmerican R Co supra at 373375 and Benedicto

v West ndia Panama Tel Co 256 F 417 st Cir 1919
4 The ICC is not precluded by 48 USC 751 from regulating

transportation between the mainland and PueroRico In Benedicto v

West ndia Panama Tel Co supra the couR held that the Puerto

Rico Public Utilities Commission could not establish rates for cable

communications service beyond the islandsthree mile territorial limit9

There is osubstantive difference under the ICA between the through
telegraph service involved in Benedicto and TMTspresen raiVwater

transportation service Section 11a therefore applied to Puerto Rican

raiUwater trcjust as much after the adoption of section 751 as it did

before
5The ICCsstatement in Fernandez Co v Southern Pacific RR

104ICC 193 1925 tha 48 USC 751 barred alICC regulation of

transportation to Puerto Rico was 1 dicta and 2 erroneous The error

was probably caused by the absence of any reference to the seminal

Benedicto decision during the proceedingt0TMT further asserts tha no

subsequent ICC decision has interpreedsecion 751 in this limiing
manner

INegrap wmmunicauom wcrt thrn subject w ICC rtgularion onder Pert 1

TMT umished virtually the enure Frmandei rtcord as m anachmrnt to iu prtsent opposition ICC Docket No

13043
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6 Puerto Ricos elevation to Commonwealth status did not generally
affect the applicability offederal statutes there Congress did not intend
to alter the scope of existing legislation by creating the Commonwealth
Eg Moreno Rtos v Untted States 256 F2d 68 7t lst Cir 1958
holding that the Federal Narcotics Act continued to apply to Puerto Rico
after July 25 1952 even though it was notaterritory It follows
therefore that Fart I continues to apply to Pusrto Rioo in the manner

contemplated by Benedicto See generally Liquilux Gas Services v

Tropical Gas Co 303FSupp 414 420DPR1969
7 Should the establishment of the Commonwealth mean that Puerto

Rico is no longer a tcrritory within the meaning of section 11a then it
must be consideredastate PueRo Rico has been treated as though it
were a state when such a result was consistent with the purpose of

particular piece of federal legislation Most prominent of such cases are

those construing 28 USC228111CaleroToledo v Pearson Yacht
Leasing Co 416 US 663 672674 1974 Mora v Meias 206 F2d

377 38C388lst Cir 1953
A The ICCsGaneral Counsel has relief upon the above cases in

concluding that Puerto Rico isastate within the meaning of section
1z
Inresponse to TMT Hearing Counael Wok the position that

1 It is irnelevant whether Puerto Rico is best deseribed asaterritory
orastate because any and all ICC regulation oftraatsportation to an
from the island is prohibited by 48USG 751 Thia result is evident from
the plain meaning of that statute and the Benedicto decision provides no

authority to the contrary The raferonce to section 51 in Benedicto is
merely dieta The court held only that the Puerto Rico Public Utilities
Commission could not regulate beyond the islands threemile limit not
that the ICC could regulate up to Lhat limit Moreover the subject matte
of the Benedicto litigation was telegraph communications not transporta
tion

A The FMC lacks autherity over joint thinugh railwater transporta
tion to domestic offshore destinations other than Puerto Rico IGA
section 11a woWd preempt a11 biC rsgulation in this field if the ICC
werenot excluded from Puerto Rica by 4USC 751 This conclusion is
supported by the statements of two witnesses testifying during 1933 and
1938 House eommittea hearings on the IntercQastal Shipping Act

2 The ICCs disclaimer of Puerto Rican jurisdiction in Fernandez

28 USC2281 raqWroe conrenUon ofahroe judQO dieulct courtwheniqunctiva re8ef ie eouQMt aYeinet asrata
etMUteor ot8cial

The FMCvac Pordehed acoRY of tNe morandum 3CNoqDl77dated October 9 197 eubeequent W td
Novembar 7 1977 meeqnp hetween 9heirmenONail end ChelmanDeeehbac6 conceminaiha reiVwaror earvica 6u
it ie not pert of ttierocord in the inatant pruceadinp

10 ReBNatlonajnrorcoasml Water Canlera S M9 72d Conp 2d Seee Jaquery 19 1933 et 402 Amettdinb
Merchant Madne Ac6 1936HR8331 7Sth ConQ 7d and 9d 3ose 7anuery I2 1938 at 247248 The Commieeio
notea hawever that theae referencec actually parfein to thoee pordone of the PanamaCenel Act of 1912 37 Stat
360 J68 aet Porth in Pormer ICA eeetlon 6p3 tietween 912 end 1940 Sae 1933 FCeazlnae aupra et 401 Sectlo
b13beuthodud the ICC to eetebliah joint reil and weter retee In interetate commerce entl wroyulate themaximu
level of auch retea See Appendix Aherow
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Co supra represents the correct view of 48 USC 751 ContTary to

TMTscontentions the ICC continues to adhere to this total exclusion

theory and stated in TransCaribbean Motor Transport nc 66 MCC

593 596 195 thaf By specific legislative enactment it was declared

thai the ICA shall not appty to Puerto Rico 48USC751

The five paRicipating Intervenors advanced the following additional

arguments against exclusive ICC jurisdiction over the RailWater Service

and in favor of the applicability of Intercoastal Act section 2

1 Prior to 1952 Puerto Rico was notaterritory for ICA purposes
When section 11a was first enacted Puerto Rico belonged to Spain
and the United States had no insular possessions of any type The

territories contemplated by Congess wece the continental territories of

Utah New Mexico Washington Dakota Montana Arizona Idaho and

Wyoming
2 Puerto Rico is neither a state nor a territory it is an unique semi

autonomous body poGtic Judicial decisions treating it as though it were

a state for 28USC 2281 putposes can and should be limited to the

particulaz objectives of that statute The modern ICA is not subject to a

geographically expansive interpretation If Puerto Rico were deemed a

state then awarer carriage between the island and the mainland would

be subject to ICA Part III and not the Shipping Actaresult cleazly
unintended by Congress

A If Puerto Rico wereastate within the meaning of section

1lxa then TMT is subject to ICA Part III and requires acerificate of

public convenience and necessity pursuant to ICA secfion 309 TMT has

not only failed to procure such acertificate but the ICC recently ruled

that FMC regulated carciers engaged in through routes with ICC carrieis

cannot be certificated Joint Rail Water Rates to Hawaii Matson
Navigation Co 351ICC 213 217218197

3 The plain meaning of Shipping Act section 1 confers the FMC with

jurisdiction over the ocean poRion of domestic offshore transportation
This jurisdiction is preserved and clarified by he Transportation Act of

1940 which defines interstate commerce in such a manner as to

exclude Puerto Rico 49USC 902ijk Join raillwater tcansportation
to Puerto Rico is foreign commerce for purposes of ICA Part III and
as such is beyond the reach of the ICC once transshipment to an ocean

going vessel has occurred

A The Transportation Act of 1940 54 Stat 898 repealed prior
inconsistent provisions of the ICA and the Shipping Acts The jurisdic
tional limitations of ICA section 302i2and not those of seclion 11a
govem ICC regulation of the PueRo Rican trade

B Naiional policy disfavois regulation of the ocean shipping industry
by the ICC See House Committee on Merchan Marine and Fisheries

fonema v Pram I82 Fd 153 I55 Qs Cu 1960 Guerndo v Alcoa SuamsAiD Compony inc2I PAd9

34 leCir 195fiSanahet v pnired Smtu 376 F Supp 339 241 DPR19QAlcoaSeamehip Co v Poz

295 FSupp IB1919DPR1968
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Merchant Marine Act 1438 HR 10315 HR Report No 2168 75th
Cong 3d Sess 1938 at 27 SR 52124

4 The legislative history of the 1962 Rivers amendments to the IGA
wherein the House Committee stated that statutory authority clearly
exists for ICC acceptance ofjoint raiUwater rates to Alaska and Hawari
under ICA section 11aS does not resolve the exclusivity oi

jurisdiction question and is distinguiahable from tha instant case because
Alaska and Hawau had actually become states in 1959 thereby coloring
Congresaional attitudes towards transportation to these areas

CONCLU9IONS

Shipping Act section 33 46USC832 precludes the Commission
from concurrently regulating the same transportation functions as the
ICC In order to construe section 2 of the Intercoastal Shipping Act it
becomes both necessary and proper to construe the Interstate Commerce
Act as well

The critical issue in this proceeding concerns the scope of the ICCs
Part Iauthority overjoint through raillwater rates in domestic offshore
commerce Unless 49 USC11a vests the ICC with exclusive

1 jurisdiCtion over certain porttoport operations of ocean carriers not

i subject to ICA Part III TMT must submit to Shipping Act regulation
Although the section 1lxa question is amatter offirst impression whose

resolution is clouded by time and legislative ambiguity the atrswer is
fairly discernible from the recent Ex Parte 261 controversy defining the
ICCs authority over internationa through routes and joint rates16We
therefore conclude that the Joint Service is not within the exclusive
province of the ICC The rate divisions received by the participating
rail cazriers are subject to rate regulation by the ICC and TMTs rate

divisions are subject to full FMC regulatian
There is no contlict between ICA scction 11a and the tariff and rate

making provisions of the Slupging Acts The conflict is between section
11awluch took its present form in 1920and ICA section 30
adopted with ICA Fart III in 19401eThe latter section contains the
following critical definitions

a jTtte term United States means the Statea of the United Statee and the Diatrict oi
Columbia
k The term Stak meaas a State of the United Statea or the Diatrict of Columbis
iThe torm interstate or foreiars transportation or tranaportation in interetate or

foreign commerce as uead in fhis part means traasportation
3whopy by wateq or partly by water and partly by rarlroad or motor vehicle

Hauee Commiteeon Intentaro end Poroyn Commerce Wqter Carder Throuyh Roulea and Jolnt Rptea HR
Aeport No 1769 87N Con 2d 3eeet2at 2 See eleo 9enate Committee on Commarce Alaakn and Hawa6
Through Routea and oMRafea Sen Rap No 1799 87W Cona 2d 9eo12 et2Theecommiuee repock
wam cited by the ICC Oeneral Counwl iaN OcWber 19 1977 memorandum to the SecUon on TariRe

351I0C490 p976 qffd CommonweqlthqPtnnrylvpnlp vnterstareCommerce Commlaslon 36lF2d 27
D0Cir 197n

Treneportatlon Act of 17L0 41 Smt 476 474
1Treneportadon Ac of 194054 StaQ 898 93093p 49USC902
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from or to a place in the United States to or from a place outside the United States but

only A insofar as such transportation by water takes place from any place in the

United States to any other place therein prior to transshipment at a place within the
United States for movement to a place outside thereof Emphasis supplied

ICA Part III represented a major adjustment in national transportation
policy concerning water carriers it was intended to modify both the

Shipping Acts and ICA part I49 USC 920a Ifnot the case prior to

1940 subsequent to that date all territories and possessions were

unquestionably to b treated as places outside the United States for

purposes of ICC water carrier regulation When raiUwater transportation
moves between states or the District ofColumbia it is exclusively an

ICC matter When such transportation moves from the mainland United
States and a place other than a state as defined by section 302 the ICC

has exclusive jurisdiction only before the cargo is transshipped to the

ocean vessel19

The language from the Transportation Act of 1920 now found in section

11a is not separate and independent grant of ICC authority over water

carriers As the later more comprehensive expression of legislative intent

on the subject section 302 preempts the vestigial raiUwater provisions of

section 11a which might otherwise be construed to allow substantive

regulation of the ocean rate division by the ICC 20

Section 11a was part of the original ICA adopted in 1887 That

statutnow ICA PartIwas not designed to subject water carriers to

substantive rate regulation Its purpose was to regulate railroad transpor
tation water lines were only incidentally included to prevent rail carriers

from evading ICC control thmugh such obvious devices as participating
in joint raiUwater rates Part I is therefore not entitled to the liberal

construction ordinarily afforded remedial legislation insofar as water

carriers are concerned See United States v Munson Steamship Lines
37F2d 681 6836844th Cir 1930

The Supreme Court has stated that ICA section 1 applies only to the

railroad aspects ofa joint raiUwater service United States v Pennsylva
nia R Co 332 US 612 622 1944 and an ICC chaitman has testified

before Congress that

Under the Transportation Act of 1940 the ICCsjurisdiction over water carriers

was limited to commerce between the States Jurisdiction over waterborne traffic

between the States and what were then the Territories of Alaska and Hawaii as well as

between the States and other areas was continued in the Federal Maritime Commis

sion

9The word primarily more accurately describes the nature of such jurisdiction han does exclusively

Todaysintermodal transportation requires some sewndary inquiry by both the ICC and FMC into the effects of

ihe through rate For instance the CC has exclusive jurisdiction overthe rail division of the loint Service but he

ocean carrier must identify the reil division in its FMCtariff and the FMC may consider the rail divisions impact on

the total movement in analyzing the lawfulness of the ceean division See Disposifion ofConfainer Marine Lines ll

FMC476 4914921968
ao This conshuction requires a finding that a Puerto Rico isastateor tertitory and bthewihin the

United States proviso has no appGcadon todomestic offshore transporation
House Committee on Interstate and ForeignCommerce Hearing on HR7297 and 7343 87th Cong 7d Sess

t962 at 13
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A recodification of United States Code Title 49 now pending before he
House and Senate Judiciary Committees HR9777 S 2361 95th Cong
lst Sess verifies tha Part III was intended to limit Section 11a The
House Committees draft report expressly states that Section 11a is
qualified by other secCions of the ICA 33

Domestic offshore commerce was to be treated as foreign commerce

under the originat ICA The framers of the ICA did not contemplate ra7
water service to azeas now defined as domestic offshore commerce With
the exception of Alaska the United States had no offshore possessions in
1887 Water carriers were viewed as either serving foreign destinations or

mainland United States destinations in the coastal Great Lakes or inland
rivers trades See Jurisdiction Over Water Carriers 15ICC 205 212
1909 where only foreign and mainland water carriers were diswssed
despite the acquisition ofPuerto Rico and Hawaii in 1899 and 1904
respectively and the increased settlement and accessibility of Alaska 21

Section 11a originally defined foreign commerce transportation as
that moving from

any place in the United States to an adjacent foreign country orom any place in
the United Staces through a foreign country to any other place in he United States and
also to the transportation in like manner of property shipped from any place in the
Unied Staes to a foreign country and carried from such place to a port of
vansshipmen orshipped Gom a foreign counryto any place in the United States and
carzied to such place from a port of entry either in the United Stares or an adjacent
fareign country 24 Stat 379 Emphasis supplied

The Transportation Act of 1920 amended section 1 to apply the
transshipment limiation to all types of Vansportation covered by PartI24

Two legislafive developments occurred in the interim which related to the
1920 amendment One was he adoption of the Shipping Act 1916 39
Stat 728 which defined carriers subject to the FMCs domestic com

mercejurisdiction as those

engaged in transportation on the high seas or the GreatIakes on regular
routes from port to poR between one State Territory District or possession of the
United States and any other State Territory District or possession of the United
States or between places in the same Territory District or possession Emphasis
added

Commintt RintNo 10 Reviiion oJTile19 Houx Commineon tAe ludiciary 95th Con tat Sess p9Tn LL

a31Tedraft rcpoR eLao iMicaaNatttmroriea oNinarily meane mmmriee and posuviooe bm tAe mmtloee
not incluAe Puerto Rico ineofu qxction 1IN oncemed d t AR9ectiov IOSOIaH2 uction
IOIMQI end 3q and rtction IOSUppJ ba recodificafion the bill is inndedm rtuke oo cM1anie ie exieUn law
Nouse Commiaer Pnnt at 1

Whm fint ronfromed wiN the pmspect ofdomotic oRehort Mic the CC uurted het it IuteAjuriadictbn
overawater carrier compiainl gaine Neailroad 6rc in Alsak beuwe Aladu xve oot trtioryJunrdiction

erRai1 and Wuur Carrine Operaeing In Afarka 19ICC81 Q910 Tpe Supreme Court reverud thie
demrminaunn Ineraiare Cammerce Commileion v Humbold SrmmrhiCo 234 VSI 1913 The ICAa
impact in Alukwywevkrned m 1911 Ipwever wM1ee he Uvi4A State quved ILe Alafiun 6aiLVeenmMA
iU adminietrn4on to he Secrtmry ot Inlerior enA rcmoved it from ICC juriedimion 38 SaL 30J See 3IA0omey
GCMfalb OpiniOne 2iM I92

Gom one State or Tcrritory of 1he United Stalef orthe Diarictot Columbia oany oNer Sa1eor
Terrimry ot the UnimA SWte or the Dietdct ofColumbia or 6om eny place w lhe United Shles throu
tomign counvy to any other place in Ne UnihA Snlea or 6om orlo any plxe io the United Statee b or hom a

forci8n counvy bu onlY irrsoarar mch vanepormtion mkn Olace within the UnidSmtn I St 156 O4
Emphaai supplie

zo BMc



TRAILER MARINE TRANSPORT CORP S33

The term high seas is equivalent to mean high tide and was intended

to exclude carriers operating on aavigable rivers
The second major development and one which is responsible for much

of the present confusion concerning section 11a was the adoption of

the Panama Canal Act of 1912 37 Stat 560 568 Between 1912 and

1940 section 11 of this Act materially extended the ICCsjurisdiction
with respect to raiUwater transportation in interstate commerce Codified
as ICA section613b section 11 expressly provided for exclusive

authority in the ICC to establish and regulate raiUwater routes and fix the
maacimum rates charged thereon for traffic moving from pointtopoint in
the United StaYes to an extent not obtainable under section 11a See

Chicago RI P Ry v United States 274 US29 343619225 It
was former ICA section613b and not section 11awhich led this

Commission to state on several occasions prior to 1940 that it lacked

jurisdiction overjoint railwater rates Eg Intercoastal lnvestigation 1
USMC 455 457 1935 Commodity Rates Between Atlantic and Gulf
Ports 1 USMC 642 645 193n Rates etc for Cotton Bags and

Grain 2USMC 42 44 1939zb
But far the 1912 Panama Canal Act amendments there would have

been no conflict between ICA Part Iand Shipping Act section 18 39 Stat

728 735 of a nature which would have prevented the FMC from

regulating domestic water carrier rate divisions following the latter

statutesadoption in 191627Effective ICC scrutiny of railroads was

possible by applying tariff filing requirements to the joint service it was

unnecessary to subject the participating water carrier to full Part I

regulation
Former ICA section613b was repealed by the Transportation Act of

19h0 54 Stat 898 910 The legislative history of the 1940 Act does not

expressly state why section 613b was repealed What is revealed is a

deliberate attempt to create a fair and balanced interstate transportation
system by equalizing the regulatory climate in which the newly evolved

motor and water transportation modes compete for traffic with the older
financially troubled railroads Eg 49 USC prec 1 84 Cong Rec

61306131 Sen Wheeler 6136 Sen Bailey 61486149 Sen Wheeler
86 Cong Rec 5865869 Rep Cole 58725873 Rep Van Zandt 5878

Rep Wolverton 11286 Sen Wheeler 11544 Sen Reed 1154511546

Sen Truman
Also of importance was the fact that Congress had amended the

Fortner section613 stated thet the jurisdiction conferred therein was in addition to tha otherwise given by
ICAPar I See AppendixAhereto
3Recognition Ihat the ICCs primary authoriry to regulate join raiVwater rares was no dertved from section

1ixa is reflected in the remarks of Senetor Wheelerduring floor debate on he Transportation Actof 1940 wherein

he noted that this power was not conferted by the original 1887 legislation 84 Cong Rea 6@3 61301939
It is also noteworthy that the 1933 and 1938 Intercoastal Act testimony cired by Hearing Counsel note 13 supra

conremplates alack of conflict between ICC regulafion of the Ihrough rere and FMC regulation of the water portion
hereo It dces wt support the notionhat the Commission cannot require joint fAmugh raiUwater ariffs to be filed at

the FMC as well as at lhe ICespecially in Gght of the Onited States Court of Appeals recognition hat a joint

through wte is not to be docrinairly Ireated as an indivisible whole Commonwealrh of Pennsylvania supra at 292

FMC
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Intercoastal Shipping Act in 1938 52 Stat 963 to extend the FMCs rate

making powers to a11 domestic commerce carriers as then defined by
Shipping Act saction 128 and had included within the Merchant Marine
Act of 1936 49 Stat 1975 provisionsstrengthening the Commissions

procedural powers Given this baclegiound of increased legislative reliance

upon an independent ocean shipping board it is not surprising that few

issues caused greater controversy during the pendency of the 1940 Act

than the proposal to shift mainland water carriara from FMC to ICC
supervision through the adnption of ICA Part IIIEg Sa Cong Rec
61146120 Sen Shipstead 61336135 Sen Bailey 6148 Sen Borah
86 Cong Rec5665867 Rep Wadsworth 58755878 Rep Brand
58815882 Rep Dondero 1018010182 Rep Brand 1062110622 Sen
White 1154411545 Sen Beed 29

The priacipal of regulatory equality eventually prevailed but the
extensive floor debate clearly indicated thatwater carriers were not to be

subjected to any greater ICC rsgulation than was necessary to achieve
the overriding purpose of rationalizing competition between mainland
transportation modes30The need for intermodal equality is present
anly in situations where water carriers actually compete with other

interstate transportation syetems Such situarions basically occur nnly on

theUS mainland and involve coastal inland and Great Lakes water

carriers exclusively See 86 Cong Rec 5874 Rep Hallack 11286 Sen
Wheeler No interstate railroad ever cocnpeted with a steamship line for

cargo transported from Nsw York to Puerto Rico or other domestic
offshore destination It follows that Congress repoaled former ICA
section 613b for the express purpose of limiting the ICCs exclusive

jurisdiction overrailwater rates totracsportaionwhiehvould be covered
by ICA Part III31 Domesticoffshoce carriers were thereafter to be
governed by ICA Part I when and to the same extent that foreign
commerce water arriersalso regulated by the FMCwere subject to

these same pmvisions
Section 11a encQmpasses raiUwater transportation to both forign

countries and territories bnly in sa far as suChCrnsportatiQn takes place
within the United States This limiting provision has been construed to

prohibit the ICC from regulating anything other than the domestic portion
of through raiUwater routes involving foreign commerce Commonwealth

Tha ste makiny aulhndly provided Por by the 1933 Intercoaetal 9hipplny Act 47 at 1425 aipnitcantiy
extended that conferedby theoriQinet SpiFpina Act

Palticularly troubleeome to the Conpfeaeional minoriry oppoain4 Pert III wae ita epminetion of a eyetem of Proe

entry inro water tredee in fevor of arouto certl8catlon oyatem
00 ConYroae hae coneietently eAown conctrn Por the peoiat problema oP ocaan cardera Marc than once it ha

rofueed to enactlepiletion wMch would have antrueted merltlme reQUlation to theICC EgCommitcee on Merchen
Medne and Fieheriae 8epart on ShlpDlnB Ac6 I976 HRNo 659 64th Cony let 3eea p916 PF Shlppim
Regdatlan etSI31Committee on Merohant Marine ertd Fieheriee Merchant Marlne Act 1938 HRIQ3S HR

Report No 2168 75thCony 3rd 9vee t938 P F 9hippinp ReRUlation et 52124
Atone point the pdncipal Senete Conteroe atAted that EM 0ne1 propnwl did not chartYe thn Intant end purpo

of thePanama Cenel Act 86 Cong Rec 117b9IIY70 Sen Wheelar Thi atatement however wse dirocta

exclualvely to certein hotly de6ated conPerence commlttee amendmente whieh had been seized upon by thoe
opposiny the IeylelaHon Por the purpose oP raiuny apoint of order The atnmdmente rePerred to Ihen ezietiny ICP
aecUonsJ19 7A snd 2q 8mitlnp reUroad ownenAip ofwarorcartlere and not to eecHon613Hb
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of Pennsylvania supra at 285 Armour Packing Co v United States
209 US Sb 7879 1908 Assaming arguendo That Puerto Rico is a
territory for Part I purposes 32 logic and legislative history dictate that
section 11asproviso clause be given identical effect regardless of
whether foreign or domestic offshore transportation is involved33It
would be arbitrary and impractical to base a drastically different interpre
tation ofPart I solely upon the fact that domestic offshore destinations
are possessions of the United States34

A coherent national transportation policy does not require excfusive
ICC jurisdiction over the filing and level of domestic offshore water
carrier rates whenever the water carrier participates in a joint through
arrangement with a railroad The dual authority approach to joint
through rates adopted in Ex Parte 261 supra is reconcilable with both
the ICA and the Shipping Act In domestic offshore commerce as in
foreign commerce it suffices that the ICC regulate the rail division as a

proportional rate

To interpret ICA section 11a as permitting the ICC to regulate the
ocean rate divisions ofwater carriers not regulated by that agency under
Part III would be contrary to law35 and disserve the public by
aggravating existing regulatory anomaties and creating new ones A
camers choice system of regulation already exists for certain through
intermodal rates in the Alaska and Hawaii trades by speccand limited
legisiative enactment 36 This situation tends to obscure the Commissions

hether Puerto Rico is in facastateaterritory or something else following the creation of the
commonwealth in 1952 islargely a red herring Given the absence of any ezpress leslative pronoucement on the
subject and the cantinued effect of 48USC751 there is no indication that he change ro commonwealth staus
altered Ihe manner in which he ICA applies to the island Cases consruing statuesother than the ICA egCalero
Toledo vPeorson Yach Lensing Co 416US663 1974 are irrelevant m the proper interpretation of section

11aWe consider the suggestion that Congress now views Puerto Rico asastatefor Parf purposes ro border
on Ihe Givolous If section ipadid apply to the Ioint Service nohing of substance would be affecteA by whether
Auerto Rico was cnnsideredastateoraterritoryat least as Far as 1CA Part I was concemed

We further nore that except orthe Benedicro ruling supra whichhas cenain characteristicsdisinguishable from
the instant case no decision direc0y appiying Ihe ICA to Puerto Rico onarertitorial heory appears toexisL The

Safety Appliance Actswere never a patt of the ICA although they were adminisrered by the CCaone fime As tate
as 1930 the ICC stated that it considered ihe territorial questiod unsetHed Conf Ruing No 20 Appendiz to 45
ICCSee also Pervmrtdez Co v SoulhemPacf RRCo 1047CC193 1925

In the case of foreign wmmerce ICCjurisdicionoverexport movements dces not persist until the vessel artives
at aforeign port Nor dces itcotinueuntil the vessel crosses into aforeign countrysrerritorialwaters or even until
the United Stares tertitorial waters are Ieft behind The CCsPart I jurisdicdon sops arthe poMt at which cnrgo ir

transsHipOed ro an ocean going vesseL In 1939 an FMC predettssor agency advised Congress that thewihin the
Uttied States limilaion applied to domestic offshore as well as forei commerce and indicated that ilwas he

equivalent of the transshipmenP limitation contained in the biil which became ICA Pan DL 84 Cong Rec 6141
6144 Table

0 We are mindful ofdecisions such as OniledSmes v Pemisylvanra RCo ruprn holding that the ICCdces not

lose Pan III jurisdiclion overtransportation from one state ro anorher merely because ajoint raiVwacer service makes
an iotetmediaecali at a fOreign port oroherwise passes ouside of erritoriai watecs Such decisions do mt negate
this Commissionsjurisdiction over the intermediate ocean portion of a mainlandforeign or mainlandoRshore

movement

Commonweplth of PennsylvGnia sGOadecides he matter as toforeiCommerce cartiers

Rate divisions established in joint Part I motorFMCwater and Par II waterFMCwater routes to Alaska and
Hawaii are regulated by the ICC pursuent to 49 USC3i6cand905bwhich state inrer nlia thaC

The through routes and joint retes so established and all classifications regWations anA practices in

connec4on therewith shall be subject to Part II or III as the case may be

On Fzbruary 13 1978 the ICC decided it lacked exclusive jurisdiction over joint motodwater rates to domestic

offshore destinationsoherthan Alaska and Hawaii Rejection of Trailer Marine Trnnsport Corporation TaiffMF
lCCNo 4 No3679
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view of a participating carrierstrue operating condition but has not
caused undue difficulties to date The problem is one of degree however
The presence of additional ICC regulated cargo traveling on the same

vessels and routes as FMC regulated cargo could complicate and perhaps
frustrate domestic commerce rate making functionsespecially because
the ICC does not require carriers participating in joint rates to disclose
their respective iate divisions to the public Any increase in nonFMC
regulated carryings in the domestic offshore trades offers ocean cazriers a

greater opportunity to evade effective rate regulation and induce both the
FMC and the ICC to seek greater financial information of an overlapping
or duplicative nature from domestic offshore water carriers in order to
more accurately analyze those rates which happened to be within their
respecdve jurisdictions

The ICC may not order Part II or Part III carriers to establish through
routes with FMC carriers38Such through intermodal arrangements are

voluntarily established they appear and disappear at the option of the
participating carriers The ICCsexpress authority to regulate the rate
divisions of FMC carriers participating in through movements to Alaska
and Hawari is the result of specialized legisladon passed three years after
these states joined the Union39This legislation was sponsored by certain
motor carriers which had served the Alaska trade before statehood as
FMC regulated nonvessel operating common carriers and took the form
ofamendments to ICA sections 216c and 305bao The motor carriers
advised Congress that the FMC and ICC had both rejected a PartIIFMC
water tariff filed by Consolidated Freightwayspurportedly because
neither agency could lawfully accept a tariff unless it possessed sole
jurisdiction over the entire movementandfurther stated that the
establishment ofvoluntary through route arrangements in the Alaska and
Hawau tiades would be advantageous to shipgers ai

The Rivers Bill purported to clarify uncertainty as to whether joint
through Part II and Part IIUFMC water carrier tariffs could be filed at the
ICC but its provisions went considerably beyond mere tariff filing The
Senate Committee Report stated that the legislationspurpose was to

Extend to the users of motorwater services between Alaeka or Hawaii and the

TMT ie attemptinQ to axcluda ite rate divieione from the FMC ae well eae papea 4S supra end mey have
obtained aehortrun competi4ve advaotege over other watercarclora eerviny Puerto Rico in tha proceee

ICA eecuone 216c end 303b q9USC316eend 905b Pqrt II carrlere have no duty to form throuph rouke
with any type of carrier Pert II carriera6ave edury to Porn throuYh rotea withother Pert III carriero end with PartI rail carriers

19 The Alaska end Hawaii Stetehood qcta expreaely preeerved tha FMCeescluslve Jurlsdicfonover Water
trenaporfation to those arcaa and excluded acquisidon oP ICC JuriedicGOn over auch treneportetion 72 Stat 339 46
USCPrcc 21 and 73 Stst4 q8USCproc 491 roepocdvely

Theae amendments sre commanly known ea tha Rivere Act 76 Stat 397 and renderad obaolete a1960
grendPather provieion in ICA Part III pertaininy to auch Almka trade NVOe74 3tat 382 49USC903ep

Hearing on HR7I97 nnA NR7343 supra 87th Cong 7d Seeet2st 119 Heroinafter cited qa

Heanngs The ICC held that apecific ataNtory authority auch ae that Pound in eectlon1qe wae neceeaery beforoit could eccept Conaolidated Freiyhtways terifP Thie tariff was later aubmitced to the FMC in aPorm which
satisfacrorily identified theportroport rete and rcmeinad on fila until voluntarily canceleA on November 24 1

20 FMC



TRAILER MARINE TRANSPORT CORP S37

other 48 States the ful benefits of coordinated service which aze now available to users
ofmoorwater service among the other 48 States Emphasis supplied4z

Among the benefits discussed was the placement ofall aspects ofcargo
loss and damage claims under the ICA Senate Report aY 3 43 This factor
may have alone motivated Congress to remove through water carriage
involving Part II and Part III carriers from the FMCsjurisdiction but it
is also noteworthy thatthe Alaska Carriers Association expressed
a preference for ICC jurisdiction Senate Report at 2 Whatever the
reason it was unnecessary for the Rivers Bill to have provided for
exclusive ICC jurisdiction over FMC water carrier rate divisions in order
to permit the filing of intermodal tariffs to Ataska and Hawaii at that
agency

Testimony gathered in the brief hearings conducted by the House
Committee indicates only that joint raiUwater tariff filings were possible
because section 1lxapermitted the filing of such rates and not because
the ICC possessed exclusive jurisdiction over the through movement aa

The same understanding is reflected in the Senate Report Moreover the
House Committee recognized that a reasonable interpretation of ICA
section 216cwould have pernitted the filing of joint through routes
between Part II carriers and FMC carriers without an amendment45That
sections reference to water carriers could not reasonably be limited to
Part III carriers because it was adopted prior to the adoption of Part III
49 Stat 543 558 The only clarification problem lay with ICA section
305b which stated that Part IIT carriers could form through routes with
other Part III carriers not water carriers in general Part I railroads
and Part II motor carriers 54 Stat 898 934935 Yet the Rivers Bill
sponsors indicated that the inclusion ofPart III water carriers in their
legisiation was onlyacollateral concern 108 Cong Rec 11419 1962
Under these circumstances the statement in the House Report implying
that secGon 11a had long authorized exclusive ICC regulation ofFMC

Commiteeon Commerce Alaskq and Hawaii Through Routes anA Joint Rates Sen Rep No 1799 87th

Cong 1d Sesa p962 at L Hereinefter cited as Senate Report
Uniform treetment of loss and damage cieims benefiWthe paRieipating carriers as mnch as thev sNppers gven

Ihe common law Gability of jdnt venturers The cauu of action already ezisted and ICA sectlon 20I1 ezpressly
permitted water carriers to employ the more fawrable disclaimer of liebility permitted under Ihe Harter Act 49
USC20ll319 46USC183 The Congressional sponsors also held out the possibility Ihat the joint rates
establiahed under the amendments would be lower than raes otherwise prevaiGng in Ihe Alaska and Hawaii Iwdes

ld al 3 Wilhout suggesting that ihis has not to some ezen occurzed we are also aware fhat residents of these
states sJlperceive an unfavorable comperison between joint through rates applicable to them and joint Ihrough rates
ovtr aimilar dislancea in the contiguous UniedSatesEg Letter from Senafor Stevens May 12 1976 Lef7er ro

Representative Young July 9 1976

RepreaentaGve Rivers of Alaska tes6fied that

Cjhe wn4nental raitroads and waterborne carriers operating in the Alaska trade were allowed to voluntardy
establish joint rates mMer authority prescribed in Part I of the IntersWte Commeree Act This limited authorization
has prevaded as to tfie continentel ailroads and the Ataska waterborne carriersnotwihstanding the fact that each has
been and adll is regulated by adifferont Federel regWatory agency as I have above indicaledHeaings at 8

See also testimony of ICCChairman Murphy quoted at page 15 supra Heorrngs at1314 Thesame statement is
foudin SenaeRepor4 at4 House Reporf at 5 and 107 Cang Rec 7763 t961

Committee on Interatate and Foreign Commerce WqerCorrier Through Rotrtes attd Joint Rares HRRep
No 1769 87IhCong7A Sess p962 at 2 Hereinafter cited as HouseReporL
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carrier rate divisions is best viewed as legislative dicta46It is also
incorrect and inconsistent with its own premise If exclusive ICC

jurisdiction flowed simply from the through route language of section
11a the Rivers Amendments were far broader than necessary47 They
need only have stated that ICA sections 216c and 305b applied to

through routes with water carriers subject to Part TII and water carriers
regulated by the FMC

The House Report also ignored the comments of the ICC and other
hearing witnesses who noted that through routes formed with FMC
carriers under ICA Part Iare voluntarily established Hearings at 7 8 14
The voluntary nature of such through arrangements is critical because
through routes between rail carriers and Part III water carriers are subject
to the same Part Iprovisions but are not voluntary The ICC may order
Part IIIcarriers to form and adhere to certificated joint through raiUwater
routesS

ICA section 14 places a duty to establish through routes upon all
carrieis subject to PartIwhile ICA section 153 authorizes the ICC to
form through route9 between carriers subjtct to Part Iand also
between railroads and water carriers subject to Fart III Any persisting
doubts concerning section 11asinapplicability to domestic offshore
carriers following the adoption of ICA section 302 should be dispelled by
the ICCsadministration of section 153

Ifthe ICC did possess exclusive jurisdiction over raiUwater carriage it
i would necessarily be empowered to compel TMT and other domestic

offshore water carriers to form joint raiUwater routes in trades they do
not presently serve Exereise of true through route authority over FMC
regulated carriers would allow the ICC to completely control the FMCs
performance of its statutory responsibilities and effectively end the
freedom of the seas deliberately preserved for domestic offshore
carriers by the Shipping Act See Lucking v Detroit and Cleveland Nav
Co 265 US 346 1924 McCormtck Steamship Co v United States
16FSupp 45 ND Ca1if 193 84 Cong Rec 6120 1939 The ICC
has recognized that such a result is incompatible with ICA Part III and

sThe Houae Committee etated

HR11643 troeta oP tho problem in adiract feeeible and etmple manner by pivin4 the Interetata Commerce
Commiedon the same JudeNcNoa over throuphr4ukand Jointrate artanemenebetween motor and wster cartlare
which it 4ee had Por menyyeen overuch arianQemenebetweee rail and watercerriesin theAlaeken end Hawetipn
trade and hee had over aucA errenpemente batwee reil motor end water cardere in the other 08 9tatoe House
Reporl et 3

The Houee Commiteemey not hevo been 1hUy inPormed conceminy the acapeof ewtion 1Ixabecausa of the
narrowneae of the proposal beforo the Congrcee and leck ofdebate therwn The Riven BIIt wae deecdbed as whopy
noncontrovaraial in tAe commlttee 108 Cong Rec 11419 I962 and as ettracNny m uppoaiion beyond the

pederence oP the FMC Department oP Commeree end Buroau of Budaet Tor en approech which woWd not heve
prccluded FMC overeiyht oP watercprier ratediWeionadHouse Rrport at 1 qeaNngs at 3 When aubeequendy
called upon to inteprct the acope ofthe Rivere Acp one couR deecdbediteIeslaNve hietory ae inconclualve
Alaska Steomshlp Company v FederdMadtlme Comm7sslod 399F1d623 626 note29lhClc 1968

The Rivere Bill hedmony of ICC Cheirmao Muryhy inaluded the etekmeuq

Tha only carriere oP difParont moda eubject to ourjuriediclion wMch may be compelled to astebdeh throuph ratee
and joint retee witheach othar aro railroade end water common cerriere eubJect to Perte I and III oftha ICA
respecdvaly Hearln8s at 14
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has never attempted to control a nonPartIII water carriersfree entry or

exit from a Trade even when the exit was made upon less than the

required 30day statutory notice required by both the ICA and the

Shipping Act Joint Rail Water Rates to Hawaii Matson Navigation
Comparry 351 LC 213 197549

THEREFORE in view of the fact that the ICC does not possess
exclusive jurisdictiod over the Joint Service that TMT is required to fite

an FMC tariff describing the Joint Service and that TMTsfailure to fde

an FMC tariff prevents the Commission from performing its regulatory
functions under the Shipping Act 1916 and the Intercoastal Shipping
Act 1933

IT IS ORDERED That Trailer Marine Transport Corporation cease

and desist from violating Intercoastal Act section 2 and Part 531 of the

Commissiods Rules by refusing to file a tariff with the Commission which

describes the joint raiUwater service it presently operates to Puerto Rico

pursuant to ICC TariffNo 2 and

IT IS FURTHER ORDERED That the effective date of the above

ordering paragraph is suspended for a period not to exceed thirty 30
days from the service date of this Report to enable Trailer Marine

Transport Corporation to file with the Commission a tariff describing the

aforesaid joint service which conforms fully with Intercoastal Act section

2 and Part 531 of the CommissionsRules and particularly including a

breakoutof its porttoport rate divisions as required by section 5318of

said Rules and

IT IS FURTHER ORDERED That Traiter Marine Transport Corpo
ration cease and desist from violating section 21 of the Shipping Act

1916 by refusing to file with the Commission the information concerning
the porttoport rate divisions collected for the aforesaid joint service as

required by the CommissionsOrder served November 18 1977 and

IT IS FURTHER ORDERED That the Puerto Rico Manufacturers

Association Chamber of Commerce of Puerto Rico Eric E Dawson
Alabama State Docks Department Southern Railway Company Southern

Pacific Transportation Co Seaboard Coast Line Louisville and Nashville

Railroad Company and Roldan International Inc are dismissed as

parties to this proceeding
By the Commission

Ever since 1906 when the Hepburn Act first authorized the ICCto prescribe tlvough routes 34 Sta 584 590

sec6on 153has been subject toaCatch22limitation whenever nonPart III water carriers are involved Section

qtHa includes railwater carriage only d the carriers are mder common wntrol or management or have entereA into

an artangement for Ihe wntimous carriege of cargo The ICC may herefore regulate nonPartII water cartiers

only so long as they voluntarily mantain ajoin tArough route and only as to the particular route which has been

established Jurisdiclion Over Water Carriers IS LC0 205 209 217218Q909 This is hardly the type of

irreconcilable concurrent regulation required to oust the FMC of its Shipping Act jurisdiction over the

reasonabbness of water carrier rates end practices Commonwealhof Pennsyvania v Intersmfe Commerce

Commission supra al 292

20 FMC



S4O FEDERAL MARITIME COMMISSION

SEAL S FRpNCIS C HURNEY
Secretary

APPENDIX A

PORTION OF 1912 PANAMA CANAL ACT FORMERLY CODIFIED
AS ICA SECTION613b

13 Jurisdiction ofcommission over transportation by rail and water

When property may be ar is transported from point to point in the United
States by rail and water through the Panama Cana1 or otherwise the

transportation being by a common carrier or carriers and not entirely
within the limits of a single State the Interstate Commerce Commission
shall have jurisdiction ofsuch transportation and ofthe carriers both by
rail and by water which may or do engage in the same in the following
particulars in addition to the jurisdiction otherwise given by this chapter
a To establish physical connection between the nes of the rail carrier

and the dock at which interchange of passenger or property is to be made
by directing the rail carrier to make suitable connection between its line
and a track or tracks which have been constructed finm the dQCk to the
limits of the railroad right of way or by directing either or both the rail
and water carrier individually or in connection with one another to

construct and connect with the lines of the rail carrier a track or tracks to

the dock The commission sha11 have full authority to determine and
prescribe the terms and conditions upom which theee connecting tracks
shall be operated and it may either in the construction or the operation
ofsuch tracks deternrine what sum shall be paid to or by either carrier

Provided That construction requirad by tho commission under the
provisions of this paragraph ahall be subject to the same restrictions as xo

findinga ofpublic convenience and necessity and other matters as is

construction required under section 1 of this chapter
b To establish through routes and maximum joint rates between and

over such rail and water lines and to determine all the terms and
conditions under which such lines shall be operated in the handGng of the

trqffic embraced

c To establish proportional rates or maximum or minimum or

maximum and minimum proportional rates by rail to and from the ports
to which the traffic is brought or from vhich it is taken by the water

carrier and to determine to whattrc and in connection with what

vessels and upon what terms and conditions such rates sha11 apply By
proportional rates are meant those which differ from the corresponding
local rates to and from the port and which apply only to tracwhich has
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been brought to the port or is carried from the port by acommon carrier
by water

d If any rail carrier subject to this chapter enters into arrangements
with any water carrier operating from a port in the United States to a

foreign country through the Panama Canal or otherwise for the handling
of through business between interior points of the United States and such
foreign country the Interstate Commerce Commission may require such
railway to enter into similar arrangements with any or all other lines of
steamships operating from said port to the same foreign country Feb 4
1887 c 104 6 24 Stat 380 Mar 2 1889 c 382 1 25 Stat 855 June
29 1906 c 3591 2 34 Stat 586 June 18 1910 c 309 9 36 Stat
548 Aug 24 1912 c 390 11 37 Stat 568 Aug 29 1916 c 417 39
Stat 604 and Feb 28 192Q c 91 409413 4l Stat 483
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SPECIAL DoCKET No 537

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

SPECIAL DoCKET No 538

SALENTlNE Co INC

v
1

I
i

EUROPE CANADA LAKES LINE

SPECIAL DOCKET No 539

ME DEY Co INC

v

EUROPE CANADA LAKES LINE

NOTICE OF ADOPIION OF INITIAL DECISION

April 12 1978

No exceptions having been filed to the initial decision in these

proceedings and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on April 12 1978

It is ordered that the parties shall refund charges publish and mail the
appropriate tariff notices and notify the Commission of their actions as

required by the initial decision
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DoCKET No 537

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

SPECIAL DoCKET No 538

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

SPECIAL DOCKET No 539

ME DEY CO INC

v

EUROPE CANADA LAKES LINE

March 16 1978

Applications for permission to refund portions of freight charges granted
Carrier found through inadvertence to have failed to file new tariffs in time to assess

lower rates on movements of goods from Hamburg Germany to Milwaukee

Wisconsin

Applications as clarified and supplemented by supporting information and by the

submission of affidavits of the nominal complainants promising to refund moneys to

the actual shippers found to quality for the relief requested under section l8 b 3

as amended by P L90298

INITIAL DECISION OF NORMAN D KLINE ADMINISTRATIVE
LAW JUDGE 1

I This decision became the decision of the Commission April 12 1979
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These three proceedings were commenced on August 4 1977 by the
filing ofapplications by Europe Canada Lakes Line ECLL 2 pursuant to

section 18b 3 of the Shipping Act 1916 the Act 46 U S C 817 b 3

as amended by P L 90298 and Rule 92 a of the Commission s Rules of
Practice and Procedure 46 CFR 502 92 a The applications sought
permission to waive portions of freight charges Since they all involved
the same factual scenario relating to shipments on the same vessel as

well as the same problem regarding the appearance ofnominal complain
ants who were not the shippers who paid the freight the three proceedings
were consolidated for decision as provided by Rule 148 46 CFR 502 148

See Order ofConsolidation January 18 1978

The same error in failing to file anew tariff which occurred with

respect to the shipments involved in the three applications also occurred
in two other cases These are Special Docket No 536 The A W Fenton

Co v Europe Canada Lakes Line Initial Decision February 27 1978

and Special Docket No 540 Salentine Co Inc v Europe Canada
Lakes Line Initial Decision adopted January 24 1978 A full description
ofthe error is contained in the Fenton case Briefly it is as follows

I

On June 16 1977 ECLL sent telex instructions to its wholly owned

subsidiary and general agnet Ernst Russ North America Inc ERNA

located in Chicago Dlinois directing ERNA to file tariff amendments
with the Commission to become effective on June 16 1977 These tariff
amendments would have provided special rates for machines bottle
labellingfrom HamburgBremen to Milwaukee at dllrs 63 00 WM
and a special rate for catalyst automobile emission in 40 containers
HamburgMilwaukee at dllrs 1800 00 per 40 cont 3 However the
instructions were not followed because the telex was misplaced in

Chicago On further inquiry from ECLL in Hamburg however ERNA

discovered the error and on June 21 1977 the tariff amendments were

filed 4 However between June 16 and June 21 the three shipmertts
involved in the present applications were carried on the Tilly Russ which
departed Hamburg on June 19 1977 ECLL was therefore unable to

charge the lower special rates and was required by law to charge the

higher rates in effect at the time of the shipments Inorder to collect the
full amount required by law ECLL issued a billing document called a

manifest corrector in each case Thereafter despite some initial

BeLL is thename ortb carrier operated by Ernst RU8s locatod in Hambura Germany The applications were

filed by its leneralqent Ernst RUJII North America Inc Althouah the documentation frequently rofon to Bmst

Russ Hamburg to avoid confusion I have used the term BeLL instead of Bmst RU8s Hambulll
3 See telexdated June 16 1977 from Hambura to Cbicaao
4 See telex from Hambura to Chicaao dated June 21 1977 see also telex from Chicaao to F M C dated June 21

1977 flUna the various tariff amendments Further explanation is contained in a letter from Werner Scholtz counsel
for EeLL to me d ted January 17 1978

20 F M C



SALENTINE CO V EUROPE CANADA LAKES 545

confusion and difficulties ECLL ftled the applications which commenced

these proceedings 5

Special Docket No 537 involved a shipment of 2 cases of spare parts
for bottle labelling machines measuring 2 748 cubic meters The shipper
was a company known as Roehllg Co in Hamburg Germany and the

consignee a customs house broker and freight forwarder known as

Salentine Co Inc located in Milwaukee Wisconsin who appears as

the nominal complainant In Special Docket No 538 the shipment
involved 1 case of spare parts for bottle labelling machines measuring
1373 cubic meters The shipper was acompany known as Lassen GMBH

in Hamburg and the consignee was again Salentine Co Inc In Special
Docket No 539 the shipment involved a40foot container loaded with 80

drums of automotive emission catalysts weighing 12 235 3 kilos The

shipper was a company known as Hachemie Spedition in Hamburg and

the consignee a customs house broker M E Dey Company Inc

located in Milwaukee Wisconsin who is the nominal complainant
In all three cases the shipments moved on bills of lading dated June

18 1977 and were prepaid by the shippers in Hamburg 6

Although the applications which commenced these proceedings did not

contain attached documentation as in the Fenton case ECLL furnished

documentation and other information on my request as provided by Rule

92 c 46 CFR 502 92 c This documentation establishes that ECLL

wishes to refund a portion of the freight charges to the shippers in

Hamburg on the basis of the following computations as shown in the

manifest corrector in each case

In Docket No 537 ECLL collected 25144 based on the applicable
tariff rate of 9150 per cubic meter6 times 2 748 cubic meters ECLL

wishes to retain only 173 12 of this freight based upon the special rate of

63 W M times 2 748 cubic meters The difference 78 32 is the amount

of the refund which ECLL seeks permission to make

In Docket No 538 ECLL collected 125 63 based on the applicable
tariff rate of 9150 per cubic meter times 1373 cubic meters ECLL

wishes to retain only 8650 of this freight based upon the special rate of

5 The applications which commenced these three proceedings were preceded by earlier applications which were

rejected apparently because they were not filed by aproper representative oremployee of EeLL orattorney as

required by the Commission s rules See letter from WemerScholtz representing EeLL to me dilted January 17

1978 p 2 and letter from Werner Scholtz to Mr Joseph C Polking dated August 8 1977 Furtherproblems
concerning deficiencies in the applications which were flied on August 4 1977 wiD be discussed later in this decision

6The copies of the submitted bills of lading are either barely legible or not legible as to the date of issuance in

Hamburg Thedateclearly appears in the bin oflading submitted in Special Docket No 536 ashipment which moved

on the same voyage of the Tilly Russ The applications state that the bills of lading were dated June 18 1977 The

affidavits submitted by the customs housebrokers and nominal complainants in these cases i e Salentine and Dey

state that the bills of lading were dated June 18 1977 Legible copies of dated bills of lading should of course be

submitted with the application I fmd corroborative evidence of these dates in the affidavits furnished by the nominal

complainants Even if I could not make such finding however the original intention of aCLL in Hamburg to file a

new tariffeffectiveJune 16 1977 is clearly shown in the relevant telex If there were any doubts as to the dateon the

bills of lading the retroactive tariff notice tobe published could simply be published dating baek toJune 16 1977 to

prevent discrimination among shippers However I seeno need to take this extrastep
6 See ECLL Tariff No 2Continent FMC 10 9th rev page43 effective June 14 1977 showing a rate of91 50

WM for Machinery nos and Parts and Accessories
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63 W M times 1373 cubic meters The difference 39 13 is the amount

of the refund which ECLL seeks pennission to make
In Docket No 539 ECLL collected 1 982 23 based on the applicable

tariff rate of 162 W7 times 12 36 kilo tons i e metric tons 8 ECLL
wishes to retain only 1 800 of this freight based upon the special lump
sum rate of 1 800 which had not been timely filed The difference

182 23 is the amount of the refund which ECLL seeks permission to

make

The Problem ofCompliance with the Current Regulation

The issuance of a decision in these cases has been impeded by the

initial failure of BCLL to furnish supporting documentation Another

mlljor reason for the delay however is the fact that under the current

regulation of the Commission Rule 92 a 46 CFR 502 92 a it is not

sufficient for the carrier to rue the application with supporting documen

tation unless the application contains the concurrence of the shipper or

consignee who actually paid the freight If the original application did not

contain the concurrence ofsuch person and his appearance as complain
ant but rather the name of aconsignee or other person who did not pay
the freight as a complainant the Commission permitted the application
to be amended to allow the actual shipper to substitute his name for that
of the nominal complainant See Special Docket No 513 Velsicol
Chemical Corporation v Sea Land Service Inc July 29 1977 Later the
Commission further liberalized the procedure to permit the nominal
complainant who did not pay the freight to ftle an affidavit stating that he

would act as the shipper s agent and remit the refund or benefit to the
actual person who had paid the freight See Special Docket No 519

Buckley Forstal Inc v GEFA December16 1977

Although this gradual liberalization of the rule has enabled the

Commission to effectuate the remedial purposes of P L 90298 delay
nevertheless can result because of the present structure of the regulation
In these cases before being advised of the decision in Special Docket
No 519 which pennitted the nominal complainants in this case three
American customs house brokers and forwarders to file affidavits
promising to transmit the refunds to the actual shippers ECLL had
indicated its intention to withdraw the applications 9 The Commission s

decisions liberalizing its procedures under Rule 92a obviously have been
helpful Nevertheless the requirement that someone appearas complain
ant and concur in the application seems to impose a technicality which

1 See ECLL Tariff 1st rev p 27 which shows arate of 162 00 W for Chemicals harmless no8 ln basi or

casks value up to 1980 per tieipt ton
8The manifest corrector shows that BeLLcollected fre18htblled upon 12 236 metric tonl 1 000 kUos The bill of

ladina shows the measurement to be 12 23 3 kilo It is not clear why BeLL rounded off that fiiUre for collection
purpose8 In any event the matter is not aipiftcant since the 12236 flauro will used to collect the full amount and
BeLL wishes to refund aporton ofthat amount 80 III to retain only 1 800 as oriainaUy intended

9 See letter of Werner Scholtz to me cltcdabovOi p 3 In Special DookC tNo lI4O Salentlne
Co

Inc v HeLL

cited above BeLL did in fact withdraw its application rather than 80 throuah the proce8s of obtainina the

concurrence of ashipper located in Germany
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leads to delay although the underlying statute does not indicate that such

a requirement is necessary See Special Docket Nos 524 525 526 Pai
Tai Industrial Co Ltd v Sea Land Service Inc etc Initial Decisions

March 3 1978 10

Nevertheless in conformance with current case law on the subject
ECLL furnished affidavits from the nominal complainants in the three

cases Salentine Co Inc and M E Dey Co Inc who stated that

they would transmit any refunds which might be permitted to the shippers
in Germany who paid the freight With that technicality out of the way it

became possible to concentrate on the merits of these cases

The factual situation in these cases is exactly the same as that discussed

in Special Docket No 536 The A W Fenton Co v Europe Canada

Lakes Line Initial Decision February 27 1978 As discussed more fully
in that case it is clear that ECLL committed an error due to an

inadvertence in failing to fIle a new tariff within the meaning of P L 90

298 amending section 18b 3 of the Act The record clearly shows an

intention on the part of ECLL to apply lower special rates in each case

and to file appropriate tariff amendments with the Commission It also

shows that this intention was not executed because of inadvertence on

the part ofECLL s agent who misplaced ECLL s instructions As soon

as the mistake was discovered however ECLL s agent fIled the intended

tariff These facts establish as they did in the Fenton case that a bona

fide mistake occurred which but for the remedial amendment to section

18 b 3 would have required the shipper to pay a higher unintended

rate Since the evidence ofa bona fide error in tariff filing is clear and the

purpose of the statute is remedial Ibelieve that the applications should

be granted despite ECLL s initial shortcomings in preparing them Denial

of the applications on the other hand would reward ECLL at the expense
of the shippers for whose benefit the applications were filed 11 Accord

ingly in my opinion the applications should be granted

Itherefore find that

1 There was an error due to inadvertence in failing to fIle a new tariff

within the meaning of P L 90298

10 In the cited cases Judge Charles E Morgan noted tbat delay in ruling on applications resulted in part because of

the fact that under Rule 92 a the carrier had to obtain the concurrence of consignees located in Taiwan although as

Judge Morgan noted the statute makes no mention of any such requirement
II I note also that these applications and those in Special Docket Nos 536 and 540 seem tobe the first ones filed by

EeLL which may account for the various shortcomings in them BCLL has never refused to furnish supplemental

information and has compiled with the order in No 540 to file an affidavit of compliance after its application for a

waiver was withdrawn In the future we should expect BCLL s applications if any are filed to be free of the

problems encountered in these cases
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2 BCLL filed new tariff amendments on June 21 1977 prior to the

filing of its applications on August 4 1977 as required by the statute

30 The applications were ftled well within the ISOday period prescribed
by the statute dates of shipment occurring on June 18 1977

No discrimination among shippers must be found if the applications are

granted This finding is required under PoL 90298 There are two

problems in this regard

First as I have noted the applications as originally filed were

deficient in several respects mainly in the failure to furnish supporting
documentation However they contained additional errors on the forms

themselves They erroneously asked for waivers instead ofpermission to

refund whieh the supporting documentation shows to be the appropriate
relief under the circumstances However they contained additional errors

with regard to paragraphs 2 and 3 of the standard form Paragraph 2

required ECLL to list other special docket proceedings which involved
the same rate situation ECLLs application stated N A Paragraph 3

required ECLL to state whether there were other shipments of the same

or similar commodity which moved during approximately the same period
of time ECLL responded by stating NONE In fact however these

cases are part offive cases stemming from the same error Special Docket

Nos 536 537 538 539 and 540 Three of these other proceedings
involved the same commodity bottle labelling machines or parts thereof

namely NOS 537 538 and 540 Yet none of the applications in each

case refers to these other situations

It may be that ECLL is unfamiliar and inexperienced in filing out

special docket applications as I have noted Furthermore ECLL ob

viously did not attempt to conceal the fact that its error had affected all
five shipments since it ftled applications in all five instances to seek relief
on behalf of each shipper or consignee Therefore it appears more

probable that ECLL was merely careless or confused in filling out the
forms rather than guilty of deliberately attempting to discriminate among

shippers

A second problem concerns the fact that in Special Docket No 540

Salentine Co Inc VO ECLL ECLL has withdrawn its application and
retained the full amount of freight paid by the German shipper for reasons

explained above Granting the applications in the present three cases will

in effect require ECLL to make a similar refund to the shipper in No
540 in order to prevent discrimination among shippers Since special
docket proceedings involve tariff corrections affecting all shippers during
a particular period of time however if one application is granted all
similarly situated shippers are entitled to similar relief This situation again
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points out the need to simplify the Commission s regulation to eliminate

unnecessary technicalities regarding nominal complainants assignments
ofclaims or designation ofagents for shippers 12

Therefore I find that no discrimination among shippers will occur

since 1 there is no evidence that other shipments of the same or similar
commodities moved besides those involved in Special Docket Nos 536
537 538 539 and 540 and 2 an appropriate tariff notice plus specific
instruction to ECLL to notify the shipper involved in Special Docket No
540 who may claim a similar refund will insure that all shippers will be
treated similar y

Accordingly the three applications for pennission to refund a portion
of freight to the shippers in Germany who paid the freight are granted

It is ordered that upon adoption of this decision by the Commission
and subject to any modification to this decision or to the following orders
which the Commission may make

1 ECLL shall refund 78 32 to the Salentine Co Inc who shall
remit this amount to the shipper RoeWig Co in connection with a

shipment of 2 cases of bottle labelling machinery parts which moved
under bill of lading dated June 18 1977

2 ECLL shall refund 39 13 to the Salentine Co Inc who shall
remit this amount to the shipper Lassen GMBH in connection with a

shipment of I case ofbottle labelling machinery parts which moved under
bill of lading dated June 18 1977

3 ECLL shall refund 182 23 to M E Dey Company Inc who
shall remit this amount to the shipper Hachemie Spedition in connection
with a shipment ofone 40foot container ofautomotive emission catalysts
which moved under bill of lading dated June 18 1977

4 ECLL shall promptly publish the following notices in an appropriate
place in its tariff

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket Nos 537 and 538 that effective June 18 1977 and
continuing through June 20 1977 inclusive the rate on Machines bottle labelling
Hamburg Bremen to Cleveland is 6250 W M and to Milwaukee is 63 00 W M
subject to all applicable rules regulations terms and conditions in this tariff for

purposes of refund or waiver of freight charges on any shipments which may have been
shipped during this period of time

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 539 that effective June 18 1977 and continuing
through June 20 1977 inclusive the rate on Catalyst Automobile emission in 40
containers HamburgMilwaukee is 1 800 00 per 40 container subject to all applica
ble rules regulations terms and conditions in this tariff for purposes of refund or

12 For example let us suppose that five shipments of widgets moved on the same voyage during the month ofJune

1977 and all five shippers involved are entitled to refunds because of carrier error in tariff filing If only one

application is filed and granted the other four shippers are also entitled to refunds since the tariff notice published in

the one proceeding will have retroactive effectduring the month of June 1977 This leads totwo conclusions I that

it is not really necessary to file five separate special docket applications if the first shipment in time iscovered by an

order of the Commission malting the new tariff retroactive and 2 the need to appoint an agent assignee nominal

complainant or other such person to represent the shipper is not shown Once the first refund is permitted the other

four will also have to be made although no special docket application had to be filed at all The carrier will simply
make refunds to the other fourshippers directly

10 F M C



550 FEDERALMARITIME COMMISSION

J

waiver of freight cha1les on any shipments which may have been shipped durina this

period of time

5 ECLL shall mail copies of the tariff notice involving bottle labelling
machinery to the shipper involved in Special Docket No 540 plus any

other shippers not included in the present cases who may have shipped
and paid the freight on bottle labelling m hinery or parts thereof during
the period of time specified and shall mail copies of the tariff notice

concerning automobile emission catalysts to any other shipper who paid
the freight on such commodity which moved during the specified period
oftime See similar order in Special Docket No 542 Alcoa International

Inc v Gulf European Freight Association Initial Decision January 4

1978 adopted by the Commission January 31 1978 13

6 ECLL shall effectuat refunds of the charges in question within 30

days of service of the Commission s Notice of Adoption of this Initial

Decision if the decision is adopted and shall witbip five days thereafter

notify the Commission of the date and manner of effectuating the refunds

7 The nominal complainants Salentine Co Inc Ill1dM E Dey
Co Inc shall notify the Commission of the date and manner in which

they have remitted the refunds to the actual shippers involved within 45

days from the date ofthe Commission s Notice of Adoption of this Initial

Decision if so adopted

I
1

I
j

i S NORMAN D KLINE

Administrative Law Judge
WJSHlNOTON D C

March 16 1978

1

13 All of tho applications ded by BCLaftected by the tarift fdiDI ertar appear to have occurred on one vaysae
no 41 wb ofthe TllIy RuSI and tbeSo CRlOI may have taken care of all affect 8hipperi However in view of thl

many orran intbe applications and tho apecitlc matakol coJicern41Mute of EeLL to provide references to otbel

shippen in parqnlphs 2 aDd 3 delplteJhc fact that atberlbippeiawero invoJved jfiipolliblo thatlItUl ad ttiona

hippera milht have e capeLtho notice of BeLL To guard again t any possible ovonlghtwhlch might lead t

inadvertent dilcri natjon amona lhippon tllis particular oder Is belna illuoll P L 9029 spccitlcaUy proviPes tha

if permilsion is aranted by the Commission the carrier aa 11 that iit additfoil to publishina an approptiatl

tarif noticet such other steps will be taken as the FOdera Maritime C9mml88ion Olay require whlch alVI
notice
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INFORMAL DoCKET No 412 F

C S c INTERNATIONAL INC

v

LYKES BROS STEAMSHIP CO INC

NOTICE OF AOOPfION OF INITIAL DECISION

April 4 1978

No exceptions having been filed to the initial decision in this proceeding
and the Commission having determined not to review same notice is
given that the initial decision became the decision of the Commission on

April 4 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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INFORMAL DOCKET NO 412F

CSC INTERNATIONAL INC

V

LYKES BROS STEAM3HIP CO INC

March 22 1978

Nitropropane found properly classified ae Chemicals NOS2Amino2MethyllPro
panol found improperly classified as Chamicals NOS Raparation awarded

Complainantfiled to show that respondent improperly assesaed surcharge
Herbert Levenstein and William Levnstein for comptainant GSC

International Inc
Brian M Dolan for respondant Lykes Bros Stsamship Co Inc

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

CSC International claims that it was overcharged 78241 on two

shipments carried by Lykes Bros Steamship Co Inc from New
Orleans to South Africa z The claim stems from a quarrel over the proper
teriffclssification of two commodities nitropropane and2Amino2l
MethyllPropanol AMF Lykes classified both as Chemicals NQS

Item No 0170 paga 181 United 3tatesSouthand East Africa ConPer

ence Southbound Freight TariffNo 2 FMC No 4 CSCsays that
nitropropane is a petroleum solvent which should have been classified
under Item 2720 and that AMP is asurface active emulsifier which should
have been classified under Itcm 860
CSC is engaged in the manufxcture and sale of chemicals and

chemical products and has a dual rate contract with the United States
South and East Africa Conference Lykes is a member of that conference
The two shipments moved under Lykes bilis of lading Nos 111 and 129
On bill of lading No 111 the shipment was described as 60 Drums
Chemicals NOS Flammable Liquids Nitropropane F1ash Point Tag Open

Under Rule 31 B46CFR 502318 ihie decisia became the decision af the Commission April 4 1978

Thie case wes roteRed ro thn Offce ofAdminietre4ve Law Judeaunder Ruia 304qoftheCommissionsRWee of
Precice and Procedure 46 CFR 302304
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Cup 100 F Bill oflading No 129 described the second shipment as 75

Drums Nitropropane Chemical NOS Flammable Liquids Flash Point

Tag Open Cup 100 Fand 1 Dnim AMP Chemicals NOI2Amino 2

Methyl1Propanol The commodity description on both bills was of

complainant claimant

DISCUSSION AND CONCLUSIONS

There are but two questions to be answered here 1 Is Nitropropane
apetroleum solvent within the meaning of Item 2720 and 2 Is AMP a

Compound surface active Emulsifier within the meaning of Item

860
Item 2720 reads as follows

PETROLEUM SOLVENTS VIZ

DistillatesNOS

Heptane
Hextane
Mineral Spirits NOS
Naptha Nonhazardous no label required
Solvents petroleumNOS
ToluolToluene
ZylolZylene

CSC thinks that nitropropane fits the description Solvents petroleum
NOSLest through paraphrase I do violence to CSCsdemonstra

tions that nitropropane is a solvent petroleum NOS I offer that

demonstration verbatim

Item 2720 of the carrierstariff lists under the generic heading
Petroleum Solvents a number of chemicals including Solvents Petro

leunNOS Since petroleum itself is not a solvent the listed articles must

be those made from petroleum or another petrochemical Naptha and

mineral spirits are natural gas and coal tar derivatives See pages 602 and

588 of the Chemical Dictionary Toluoi and Zylene should read Xylene
are petroleum and coal tar derivatives See pages 877 and 942 of the

Chemical Dictionary
Nitropropane is a solvent CSC NP division Technical Bulletin

No 20 attached shows that Nitropropane is sold by CSC as asolvent

It states that NiPAR brand solvents are ofgreat utility and widespread
use in the protective coating industry the printing ink industry and in the

solvent extractionprocesses The Chemical Dictionary lists nitropropane
That chemical is shown to be derived By reaction ofpropane with nitric

acid under pressure Under Uses the Dictionary shows that nitropro
pane is used as a solvent This dictionary expression is exactly the same

as the statement by CSC in its Bulletin No 20 The Chemical

The rates have been omitred since the dispute is over the meaning of the items descriptive language

For ease in reading I have not indenedand single spacedCSCs argument the generally accepted way of citing

an extended quote Instwd I have placeA quotaionmarks at the beginning of the first senrence and at the end of the

Iast of each pazagraph
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Dictionary ahows that propne is derived from Petroleum and natral

gas Page 123 On page 608 of fhe Dictionary natural gas is shown as
occurring iri petroleumbearing areas throughout the world Page 672 of

the Dictionary shows that pmpane is one ofa long list ofpetrocheenicals
It is stated there At least 175 substances are designated as petrochemi
cals even though some of their commercial production is from
sources other than petrolcum

Whether the propane used in making nitropropane is derived from
i petroleum or natural gas it is known as apatrochemical in the chemical

industry Petrochemicals are defined in the Dictionary as An organic
compound for which petroleum or natural gas is the ultimate raw

material See page 672 Since the list of Petroleum Solvents in the

carrierstariff contains articles derived from sourees known collectively
as petrochemicals propane toluene naptha etc and since nitropropane
is a well known petrochemical solvent it is obvious that Item 2720 of the

carriers tariff construed in accordance with the chemical industry
understanding reasonably describes the article shipped We are not

attempting to dissect the molecular structure of this commoslity We are

showing through the use of a recognized chemical authority that

nitropropane is actually apetroleum solvent 5

Lykes an apparent heliever in hrevity as a virtue counters simply by
saying that acting as a solvntis only one use of nitropropane and that

a cQmmodity cannot lawfully be rated or classifted according to the
different uses to which it is put

In United States v Pan Amerrcan Mail Line lne 359 F Supp 728
SD New York t972 the Court set forth the general prineiples oflaw

which grovide tt 6aekground for the Gommissions specific principles of

j tariff construction The Court said the only rate a carrier may
charge is that rate appearing in the aarriersPled tariff citaiinsomiftaii
This rate must be charged and paid regardless of seecningly innocent
justificaions for departure such as mistake inadvertence or contrary
intention f the parSies 359 F Supp at page 733 The Goart

recoguizsd Ehat auch strict interpretation may work hardship and
myrequicedecisions which arethe reverse of those which would have

a obtained had the princigl of eqsityhen applied to the suit Yei the
courts have adheredconsistenUy to their strict reading of the tariffs in
question in order to effgctuate the Congresaional schem againat xebating
and collusive pricing 359 F 3ugp at 733 This preacripEion for strict
reading oftariffs has led to some sgecific principles to be applie
when interprbting tariff language

The DicNonary rafetred to throup6ouCtha a6ova is theCondznsed Chemlcal Dlefionary Eiphth PAition Tha

Bdletln No 20 elted by0SCdoee indaed cfiarackrize dtropropane ae d eolvent The bulletln eleo liete tha phyeical
property oNiPAR which ia the trademark Yor CSCsnitropropane aolvant Nowhero In the liat Isthero any
refarence to petroleum
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coucse of dealing of the parties whichalhough not speciSed in the tariff

is such that it would be applied Despite the seeming limitation of the

phrase only three instances close examination of the occasions on

which recourse to matters outside the tariff may be had demonstrates that

in virtually every case coming before the Commission extrinsic evidence

not only can but must be considered if the language in dispute is to be

givenareasonable construction and one which is generally under

stood and accepted commercially The first instancwhere the lan

guage is vagucovers every case Ihave been able to fmd and all that a

perhaps limited imanation can conjure The very existence of adispute
between a shipper or his professional freight auditor and a carrier would

seem to present an arguable case of vague ariff language and where

tariff language is vague resort may be had to extrinsic evidence In fact if

extrinsic evidence means resort to or consideration ofany matters other

than the language of the tariff itself extrinsic evidence is routinely
considered in virtually all cases involving tariff construction when the

diclionary is consulted for the proper meaning of words This is done

so routinely that mention of the rule which allows resort to extrinsic

evidence in the form of a dictionary is no longer even made But resort to

extrinsic evidence while including reference to dictionaries obviousty

encompasses a good deal more For it is the rue case which can be

decided ondicionary meanings alone8This is amply demonstrated by
the dispute in this case where resort to the dictionary only gives rise to

the problem oF altemative meanings which only poses the further pmblem
of which alternative to choose The proper choice of course is that

meaning ofthe word or phrase which is generally understood and

accepted commercially Examinalion of dictionary definiions no matter

how exhaustive cannot show which meaning is the one that those engaged

in the paRiculaz line of commerce generally understand accept and use

ComplainanYs extrinsic evidence consists of the bffis of lading covering
the two shipments two technical bulletins issued by complainant a

number of pages from respondents tariff and a number of pages from

he Chemical Dictionary all of thich are attached to the complaint From

this basis complainanYs azgument as I understand it is that 1 Under the

generic heading Petroleum Solvents a number of chemicals are listed

including Solvents Petroleum NOS2 Petroleum itself is not a

solvent therefore the listed chemicals must be those made from either

petrolwm or another petrochemicaland3 Nitropropane is a petro
chemical which is a solvent therefore it is a Solvent petroleum NOS

Of coune it ie w Nal Ne worde used evcn ie Ihev limrel xnse ve Ne primary end ordinarily lAe mosl

reliable eourte o inhrprcunp the meaniny of any wnting But it ie one o he aurtsl indexea of a maWre uM

developed jurispmdnce and theory of tariff inmeprcationnot ro meke a fortrem om of the dicuonary IuEge L

fiand Cabrll v Markham 1C8 FQd 73 l9 CA 2 1963
Complananl sUll uvng Eictionary dcfiniuov showa funher hat NapNa and MiMOI Spiriu cmbe derived from

nawraluand coal tarmd Tolurn md 2ylme Xylrne can be denved @om pe Valeum and coal lar vW thet lhee

erc petmchemicale SinceDVa derived trom pewleum and naNfal Qes nilmPropane u a pevochemicd 4tc

naptha mineral spirib Toluene and Zylme
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underIem 272010 Admittedly this is one way of constructing a

definition of nitropropane but there is another way a way that does

less violence to the use of Petroleum Solvents as a generic heading in

Item 2720
To ben with as complainant states there aze At leazt 175 substances

designated as petrochemicals even though some of their commercial

produc6on is from sources other than petrofeum Dictionary page 672
Ifwe adopt complainanYs reasoning henapetrochemical which is

neither derived from nor beus any real relation to petroleum would

becomeaSolvent Petroleum NOS and classifiable under Item 2720

This is hardly a reasonable construction of the item More importantly a

closer examination of the chemical products listed under the generic
heading of Item 2720 leads to a different and in my view a far more

reasonable construc6on of the item

The first article is Distillates NOSAdistillate isadistilled

liquid So it would be reasonable to conclude that as used in Item

2720 Distillates NOS is any product made from the distdlation of

Petroleum which is not included in the list of specitic products found in

the item Heptane is derived from a the fractional distillation of

peroleum Dictionary page 4701z For a definition of Mineral

Spirits we are directed to Naptha Dictionary page 588 The word

Naptha usually applies to anarrow boiling range fraction of petro

leum Dictionary page 602 The derivation of Toluene is a By

catalytic reforming of petroleum Dictionary page 877J Zylene Xylene
like Heptane is derived by the fraclional distillation ofperoleum As is

readily seen all of the specific articles or chemical products listed under

Item 2720 are or can be obtained by achemical operation on petroleum
tseffeither distillation or catalytic reformingrThus they aze all compati
ble with he generic heading PeVOleum Solvents This is not true of

nitropropane
Again using complainanYs method of assembling dictionary definitions

we find 1 Nitropropane is derived from a reaction of propane and

nitric acid under pressure Dictionary page 625 2 Propane is derived

from petroleum and natural gas Dictionary page 672 and 3
Natural gas is A mixture of the low moleculaz weight paraffin
hydrocazbons methane 85 ethane 10 propane and butane with

In hie Tyranny ofWOrde Swart CM1aze demonswma eome o theOws awaiting the user of Nerylloamihe

Ilvelaw of formal loc ere qThelaw of idmtiry Aia A Ags ia Pigr 2he law af rhe excluded middle

EverytNng ia either A or mt A Everything is eithcr DB or mt pge and 7hlaw oJoonbadinion Nothing ie

boN A and not A Nothing u both pga and mt pigs Chase goea on msay Observe Hut terc ue no rcfeertns

apecifie objeurtferrzd m For symboh in ourLcede Ne lawe are incontmvenible Bul tM1e insmnt weum to the

wodd oubide and subsuWm an acNalgvnung mimal he lawe collapse They coDapsed to H veu perplWry otthe

stauoo egenl in Ellie Perter BuOere tamom smry Pigr iiPigs where Ne animeLa involved were iuines pigs 7Ten

them ia he alory of the bewildercA porter in Pmah who had toertange he mbtleuee of namrc according othe

umubUe arifi uhedWe ot NtompanyCab u doge vnd guinw pigs is doge but tNeererortoise e NnsecV

Distillatioe ia the proceu of eepantion consisting of vaporixing liquid and collectin he va0or which is

usuelly coMe1ucd ba liquid
Ie each innance the primery ermost common derivation of the aricle ie used There ie no definition a

Hextene io eChemioul DinionayThie he1D neither eideHxhne could be tude eame She reasonable

assumption M1ert is that it u some kind of derivaGveopevoleum
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small amounts of higher hydrocarbons and oher gases Emphasis
complainantsComplainant poindng out that natural gas occurs in

Petroleumbearing azeas throughout the wodd concludes

Wheher the propane used inmaking nitropropane is derived from propane ornatvca

gas it is known as a petrochemical inhe chemical industry Petrochemicals are defined
in the Dictionary as an organic compound for which petroleum or natural gas is the

ultimaerawmaerial See page 672 Since the list of Petroleum Solvents irt the caitiers

tariff contains articles derived from sources known collectively as petrochemicals
pmpane toluene naptha etcJ and since nitropropane is a well known solvent it is

obvious hatIem2720 of the wrtiers aziff consrued in accordance with Ihe Chemical
industry understanding easonably deunbes the article shipped

Icannot agree that Item 2720 reasonably describes he aricle shipped
To begin with the proposition that some of the Petroleum Solvents listed
in Item 2720 can also be designated petrochemicals does not carry with it
the conclusion that all petrochemicals aze peVOleum solvents To accept
this conclusion as already poined out could cesult in the inclusion under
the generic head Petroleum Solvents of a petrochemical solvent which is
neither based on or derived from petroleum certainly a strained and
unnatural construction

Complainant is incorrect when it implies that it really makes no

difference whether nitropropane is derived from petroleum or naural gas
If nitropropane is derived from natural gas it is not derived from
petroleum and if nitropropane is not derived from petoleum then only a

strained and unnatural interpretafion could classify nitropropane undet a

generic heading which clearly speaks of peholeum derivatives FuRher

more the specc petroleum derivatives lisedin Item 2720 do not insofaz
as this record shows include products which are produced by the
combination of petroleum with another chemical They aze all produced
or derived by operations on petroleum itseff Here even if we assume

that the pmpane comes from petroleum nitropropane is produced only
by the reaction of the propane with nitric acid This alone makes

nitropropane disunct from the other solvents listed in Item 2720 and this
disUnction leads to the conclusion that nitropropane cannot reasonably be
included in that group of solvents classifiable under Item 2720

Ifcomplainant is urging that what we have here are technical words
which require interpreation because their meaning is not generally
knownAluetianHomes case supra and that his interpretation of those
words is the one generally understood and acceped in the chemical
industry then he falls considernbly short of the mark

The manipulation of dictionary definitions can never establish that a

Complainent would also dirt special attention to Ae following wtich appeare in the Dinionary under namral

8v

Sipping regulations ICC CG ATA Redgas label Not azccptable on puunger pianes Legd labcl name ICC
C41ATA Liqufrdpeeroleum gai EmpM1asis complananfs Diaionnry Oage 608

I can find no eignificance in Me att hat the IntentaeCommrceCommiesion the Coast Cuard end the

Intemational Air Transport Assxiation declare he Legal label iume for mNeal ga to be Liqudpetmleum
gaz NohinhaabeooRcred oshow the reason for Ihie 1gal label designation end it mayw0 Aeve wthing todo

with wifCClaesiEcaoom and it certinty Aesmhing ro do wiNItem iRO

20 FMC



CSC INTLV LYKES BROS SS9

particular meaning ofatechnical term or a particular description of a

product is the meaning or the description generally attributed to it by
those in a particular industry or commercial endeavor Indeed it is by no

means clear that CSC itself generally understands and accepts the

meaning of nitropropane it now asserts In Johnson Johnson Interna

tional v Venezuelan Lines 16FMC 87 1973 another case involving
tariff interpretation the Commission while concluding that a shipper was

not forever bound by tus bill of lading description of the commodity went

on to say at page 94

ClaimanYs original interpreation of the tariffa a time when the controversy had not

yet arisen may be given weight in deciding the correct description and rate now to be

appfied to the goods in question This is in accord with accepted principles and is in no

sense inconsistent with the Commissions holding that the description on the bill of

lading should not be the controlling factor

Here CSC a manufacturer and exporter ofchemical products originally
classitied nitropropane under Item Chemicals NOS It is reasonable to

conclude thatCSC had access to the tariff to chose that and not some

other classification This record does not disclose the circumstances

which led CSC to abandon its original classification and adopt the

present one Whatever those circumstances the fact thatCSC originally
did not view nitropropane asapetroleum solvent casts considerable

doubt on the proposition that the chemical industry generally understands

and accepts the notion that nitropropane is indeedapetroleum solvent

I cannot accept complainanYs interpretation of Item 2720 Only by a

strained and unnatural construction of the language could nitropropane be

classified as a petroleum solvent under Item 2720 and complainant has

not shown that nitropropane is a technical term with a peculiar meaning
and that the chemical industry generally understands accepts and uses

that meaning14 Therefore Iconclude that respondent properly classified

nitropropane under Item 0170 Chemicals NOS

The second question presented here is somewhat easier to answer 2

Amino2MethyllPropanolAMPis according to complainant a surface

active emulsifier and as such should have been classified under Item 860

Compounds viz Surface Active Emulsifiers Wetting Agents
CSC says

AMP is manufactured and sold asavery efficient emulsifying agent See NP

Technical Bulletin NPTB No 31 issued by the claimant Page 45 of the Chemical

Dictronary lists2amino2methyllpropanol and states that that chemical is issued as

an emulsifying agent There seems to be no question that AMP is manufactured sold

and understood in the chemical industry to be an emulsifier Item 860 of the carriers

tarffprovides a Capetown rate of 107 for Compounds viz Surface Active

EmulsersWetting Agents That description completely covers AMP an emulsifier

as shown above Emphasis mine

The burden of proof is on complainant and he must show with reasonabk certainty and definiteness that his

descriplionof the cammodily is the correct one See Jolmsoii Johnson nYl v VenezueanLines supra

F MC
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It is true that in Docket 7531CSC tried to argue that AMP was a

detergent and Judge Morgan found that AMP was not a detergent In

doing so Judge Morgan referred to Docket 75SO in whichCSC sought
to have AMP classifiedasCompounds Surface Active Wetting Agents
or Emulsifiers the same classification sought here In that case the

finding was that AMP was an emulsifer The initial decision was made on

the merits but it was not adopted by the Commission because it was

found that the complaint was untimely filed However the reasoning of
the initial decision remains valid to my mind There as here CSC

attached documentation to show that AMP is an emulsifier

Attachment 12 to the complaint is an NP Technical Builetin which

announces that the use of AMP is To Prepare Clear Emulsions of

Polyethylene or Wax AMP is further identified as a very efficient

emulsifying agent for the emulsifiable polyethylenes and waxes in todays
floor potish formulations 15It is clear thatCSCmanufactures
markets and sells AMP as an emulsifier The reasonable assumption is

that AMP is also purchased and used as an emulsifier No question is

presented as to the chemical makeup or derivation ofAMP Accordingly
AMP should have been classified under Item 860 Compounds viz

Surface Active Emulsifiers Wetting Agents By classifying AMP under

Chemicals NOS respondent Lykes has violated section 18b316
Complainant is entitled to reparation for the improper classification of

AMP The amount of reparation however poses somewhat ofaproblem

Complainant has lumped together the charges for the entire shipment
on bill of lading No 129 in a way that makes it somewhat difficult to

3etermine the precise amount of reparation claimed and due On bill of

iading No 129 the 75 drums of nitropropane measured 804 c ft and

weighed 37725 lbs and the 1 drum of AMP measured 11 c ft and

weighed 448 ibs The shipment was shown on the bill as follows

804 37725 at 1085040 218085 the nitropro
pane

11 448 at 1330040 3658 the AMP

Plus 40SC 88697

BF 815 at 170040 34638

Toll 1145

346223

In its complaint CSC computes the amount of reparation due on the

hipment under bill ofading No 129 as follows

TheChemica Orctrorsary at page 45 lisis as uses of AMP Emulsirying agent in soap form for oils fats and

axes absorbent for acidic gases chemical synthesis
A finding of violaion is necessary N an eward of reparation under section 22 of the Shipping Ac 1916 even

shece as here the respondent would seem tohaebeen pedectiyjsliTied in relying on he shippers own description

f its own pradutt on the bill of lading
No commadity item numbers apAearon the bill oflading

FM C
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establish that Lykes improperly assessed the surcharge imposed in bill of

lading No 129

Since the one drum of AMP was improperly classified CSC is

entitled to the difference between the rate charged and the proper rate

Accordingly CSC is awarded reparation in the amount of674

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON DC
March 22 1978
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET Nos 4001 401 1 AND 402 1

KAISER ALUMINUM CHEMICAL CORP

v

ATLANTIC CONTAINER LINE

Reparation awarded

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
Clarence Morse Commissioners

1

REPORT

March 23 1978

In the three complaints tiled in Infonnal Docket Nos 4001 401 1 and
402 1 Complainant Kaiser Aluminum and Chemical Corporation seeks

reparation from Respondent Atlantic Container Line for alleged freight
over charges on ten shipments described in the bills of lading as

Aluminum Can Stock In Coils carried by Respondent from Baltimore
to Rotterdam the Netherlands

Respondent charged a rate of 67 25 W M apparently under Item No
692 220100 Aluminum cans K D Packed Body blanks and ends

Complainant contends that the shipments should have been classified as

Aluminum Sheets Flat or in Coils up to incl 13 440 Ibs Minimum
40 320 Ibs per container for which the applicable rate at the time of
shipment was 6100 per 2 240 pounds Computed on that basis the

charges would amount to 25 085 43 or 11 98116 less than that collected

by Respondent In support ofits claims Complainant submitted copies of
bills of lading dock receipts factory invoices shipping notices load and
tally sheets

The Settlement Officer denied reparation Except for three dock
receipts which showed the same container marks as appelired in three of
the bills of lading the Settlement Officer failed to see any commonj

I For unexplained reasons the char8CIs amountina in the aareaate to 37 066 9 were assessed in some instances

on aweiaht basis and inothers on ameasurement basis
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Docket 4001 2 shipments
Docket 4011 3 shipments
Docket 4021 5 shipments

4 86553
4 880 90
2 234 73

11 98116

KAISER ALUM CHEM CORP V ATLANTIC CONTAINER LINE 565

nwnerical reference between the bills of lading and the other docwnents
tiled and concluded that the evidence was insufficient to determine freight
overcharges

We disagree with this conclusion By cross checking the dock receipts
against the bills of lading it becomes evident that the booking numbers

export shipper s and freight forwarder references container marks and
nwnbers are the same in the ocean bills of lading as in the dock receipts
Likewise the factory invoices shipping lists and load and tally sheets
contain information which links them to the ten shipments involved in
these proceedings This refutes the Settlement Officer s finding that there
is no common numerical reference between the documents offered in
evidence

As to the proper classification of the shipments both the dock receipts
and bills of lading specify that the alwninum can stock was in coils We
believe therefore that the tariff classification urged by Complainant

Alwninum Sheets Flat or in Coils more accurately describes the cargo
than Aluminum cans K D and that Respondent should have collected

freight charges on the basis of 6100 per long ton rather than on the
67 25 W M rate it charged The misclassification of the cargo and

resulting overcharges violated section 18 b 3 of the Shipping Act 1916
The decision of the Settlement Officer is therefore reversed Complain

ant is awarded reparation as follows

For a total of

It is so ordered

By the Commission

lEAL S FRANCIS C HURNEY

Secretary

20 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 531

MITSOBISHIINTERNATIONAL CORPORATION

v

FAR EAST CONFERENCE AND AMERICAN PRESIDENT LINES LTD

d
I

ORDER

March 24 1978

By application tiled pursuant to section 18 b 3 of the Shipping Act
1916 and Rule 92 of the Commission s Rules of Practice and Procedure
46 C F R 502 92 the Far East Conference and American President

Lines Ltd applied for permission to refund 11 793 02 of the 58 250 34

freight charges collected from Mitsubishi International Corporation on

two shipments of nuclear fuel elements unirradiated carried from

Charleston South Carolina to Kobe Japan via Oakland California
under bills of lading dated January 17 1977 and February 2 1977

Respondents maintained that in the course of converting the Conference
tariff to the metric system an error made in the tariff item applying to

these shipments caulied the assessment of charges higher than intended 1

Administrative Law Judge Thomas E Reilly determined that based on

the dates on the two bills of lading the application received by the

Secretary of the Commission on August 2 1977 had not been tiled within
180 days from the dates of shipment as required by section 18 b 3 of the

Act While the Presiding Officer denied the application on that ground he
nevertheless found that the error in the Conference tariff was of a type
contemplated in section 18b 3

Respondent fIled a Petition to Reopen for the purpose of introducing
evidence on the mailing date of the application As the Petition was

received within the time provided for tiling exceptions under Rule 227 of

the Commission s Rules of Practice and Procedure it will be treated as

exceptions The manner of our disposition ofthis case obviates any need

J
i

I See Conference Notice of September 27 1976 to contract shippers and tariff subscribers on the issuance of anew

tariffbaaed on the metric system and theConference s Tariff Circular No 37 approving the reduction of the rate on

the product shipped here both attached to theapplication

566 20 F M C
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to reopen the proceeding for the admission of additional evidence as to
the mailing date

We note at the outset that while the application was not received in the
Office of the Secretary until August 2 W17 it bears astamp showing that
it was received at the Commission on August 1 1977 2 Therefore with
respect to the shipment which moved under bill of lading No 9441 dated
February 2 1977 the application was in fact filed with the Commission
within 180 days from that date as required by section 18b 3 However
even considering August 1 1977 as the filing date recovery on the
shipment which moved under bill of lading No 9457 dated January 17
1977 is time barred

With respect to the merits of the claim we agree with the Presiding
Officer s conclusion that the error which occurred in the course of the
conversion of the Conference tariff to the metric system was an

administrative error of the type covered by section 18 b 3
Therefore that portion of the Presiding Officer s decision denying

permission to refund a portion of the freight charges collected on the
shipment which moved under bill of lading No 9457 dated January 17
1977 is adopted and made a part hereof The denial of permission to
refund a portion of the freight charges collected on the shipment which
moved under bill of lading No 9441 dated February 2 1977 is reversed
and Respondents are granted permission to refund 6 254 71 of the freight
charges collected on that shipment to complainant Mitsubishi International
Corporation

THEREFORE IT IS ORDERED That Respondents Far East Confer
ence and American President Lines Ltd are authorized to refund
6 254 71 of the charges collected from Mitsubishi International Corpora

tion
IT IS FURTHER ORDERED That Respondents shall publish

promptly in the appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 531 that effective January I 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
from January I 1977 through M rch I 1977 inclusive the contract rate on Nuclear
Fuel Elements Unirradiated fr m United States Atlantic and Gulf ports to Kobe
Japan is 263 00 W M subject to lil applicable rules regulations and conditions of said
rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days ofservice of this notice and Respondents shall
within five days thereafter notify the Commission of the date and manner

ofeffectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
2

Section 18 b 3 specifies that the application must be filed with the Commission

20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOC T No 387 1

PAN AMERICAN HEALTH ORGANIZATION
1

v

MOORE McCORMACK LINES INC

Respondent properly classified and rated the transported goods
Reparation denied

William Levenstein for Complainant Pan American Health Organiza
tion

A C Hidalgo for Respondent Moore McCormack Lines Inc

j
I

REPORT

March 30 1978

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
Clarence Morse Commissioners

The Commission determined to review the decision ofthe Settlement
Officer in this proceeding awarding nparation to Complainant Pan
American Health Organization Inc for alleged freight overcharges by
Respondent Moore McCormack Lines Inc on a ship entdescribed in
the bill of lading as 8 skids SAID TO CONTAIN Office Stationery of
paper and paper boardn e c except correspondence goods carried by
Respondent from Baltimore to Rio de Janeiro Brasil

Respondent assessed the rate of 1 47SO per measurement ton provided
in the tariff of the Inter American Freight Conference under the tariff
classification Stationery Comp1ainant contends that the proper descrip
tion was PAPER VIZ Bond Sulphite or Sulphite and tag mixedsee
PRINTING PAPER Printing paper defined in turn as BOND
MIMEOGRAPH LEDGER TABLET AND ENVELOPE carries a

rate of 118 WT Computed on that basis Complainant claims freight
overcharges in the amount of 1 778 77

The Settlement Officer satisfied with the evidence introduced by the
Complainant found that the paper shipped Mead Bond is in fact a No 1

1
1

1
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Secretary

PAN AMER HEALTH ORG V MOORE McCORMACK LINES INC 569

grade watermarked sulphite pulp bond paper covered by the above

quoted description and granted reparation in the amount requested
We find the decision of the Settlement Officer to be in error

Although Complainant has shown that the paper shipped was sulphite
pulp bond it never denied that it was office stationery nor did it assert

that it was printing paper Moreover the description urged by Complain
ant is not a N O S tariff description but lists the precise types ofpaper

covered by this tariff item that is Bond Mimeograph Ledger Tablet

and Envelope thereby excluding all other types not specifically men

tioned therein While various types of paper may be made of sulphite
pulp bond we are of the opinion that stationery is a more specific
description than PAPER VIZ Bond Sulphite or Sulphite and rag

mixedsee PRINTING PAPER and inasmuch as Complainant has not

shown that the paper was for printing we believe the carrier properly
classified and rated the shipment

The decision of the Settlement Officer granting reparation is therefore

reversed reparation is denied and the complaint dismissed

IT IS SO ORDERED

Not Otherwise Specified

20 F M C



FEDERAL MARITIME COMMISSION

DOCKET No 71 29

BATON ROUGE MARINE CONTRACTORS INC

V

CARGILL INCORPORATED

1

ORDER REMANDING PROCEEDING

April 4 1978

This proceeding arose from a complaint tiled by Baton Rouge Marine
Contractors Inc BARMA or Complainant alleging that Cargill Inc
Cargill or Respondent had violated and continued to violate sections 15
16 and 17 Shipping Act 1916 the Act by unilaterally modifying a lease

agreement between Cargill and the Greater Baton Rouge Port Commission
Port which agreement had previously been approved by the Commis

sion BARMA contended that the subject modification resulted in the
imposition ofunlawful charges and conditions upon stevedores conducting
business at the marine grain elevator at Port Allen Louisiana and was
not tiled with the Commission as required by section 15 of the Act

After hearing Initial Decision exceptions and oral argument the
Commission served its Report and Order Report in this proceeding 18
F M C 140 In its Report the Commission found that Cargill s imposition
ofcharges and conditions did not constitute an unfiled modification of the
lease agreement between Cargill and the Port While the Commission did
not find a violation of section 16 it did find that certain charges and
conditions imposed by Cargill on stevedores such as BARMA were not

reasonably related to the economic or commercial benefit of the steve
dores derived by them from their use of the facilities and services
provided by the Cargill terminal and thus constituted UJiust and unreason
able practices in violation of section 17 of the Act The Commission
ordered the proceedings remanded to achieve a resolution of the proper
allocation formula with regard to the actual benefits derived by stevedores
from the use of Cargill s terminal facilities and for arriving at a proper
charge against stevedores based thereon

Administrative Law Judge William Beasley Harris has now served a

Supplemental Decision on Remand wherein he concludes that the

J

570 20 F M C



BARMA V CARGILL INC 571

record developed before him was inadequate to resolve the issues raised

by the Commission s Order of Remand and that the proceeding should

be reopened
Both Cargill and BARMA except to the Presiding Officer s finding that

the record should be reopened Although Hearing Counsel also oppose
the reopening of the proceeding they agree with the Presiding Officer
that the very deficiencies which cause the remand still exist

This proceeding was remanded for the formulation of a proper
allocation formula based on the relative benefits derived from the use of

Cargill s terminal facilities Ifthe Administrative Law Judge who presided
at the reception of the evidence is of the opinion that the record is

inadequate to permit him to make the necessary directed findings then it
remains his responsibility to take whatever action including reopening of
the record to assure the development ofa record sufficient to resolve the
issues remanded Indeed given the Presiding Officer s determination as

to the sufficiency of the record we would have expected him sua sponte
to reopen the proceeding rather than issuing a Supplemental Decision
based on an admittedly deficient record In any event we are vacating
the Supplemental Decision and remanding this proceeding for whatever
further hearing the Presiding Officer deems appropriate

THEREFORE IT IS ORDERED That the request for oral argument
is denied

IT IS FURTHER ORDERED That the Supplemental Decision on

Remand is vacated
IT IS FURTHER ORDERED That this proceeding be remanded and

reopened for such further hearings as may be determined by the Presiding
Officer

IT IS FURTHER ORDERED That the Presiding Officer shall serve

his supplemental decision within 120 days from the date of this Order

By the Commission



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 5101

SWIFT COMPANY

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

April 5 1978

Notice is hereby given that the Commission on April 5 1978 determined
not to review the decision of the Settlement Officer in this proceeding
served March 24 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 5101

SWIFT COMPANY

v

SEA LAND SERVICE INC

March 24 1978

DECISION OF EDGAR T COLE SETTLEMENT OFFICER 1

Swift Company complainant claims 182 13 as reparation from Sea
Land Service Inc respondent for an alleged overcharge on a shipment
of frozen beef tongues that moved from the port of New Orleans
Louisiana to the port of Felixstowe England on bill of lading number E
69455 dated September 30 1976 Complainant specifically alleges a

violation of Section 18 b 3 of the Shipping Act 1916 Complainant
submitted the c1aim to respondent on August 1 1977 Respondent concurs

in the fact that an incorrect rate was applied however denys the claim

citing Rule 30 page 38 entitled Overcharges Claims for Refunds of

Freight Charges published in the Gulf United Kingdom Conference
which states

claims for adjustment of freight charges must be presented to the Carrier in
writing within six months after date of shipment

A review of the complaint supporting documentation and the involved
tariff confirms the complainant s overcharge allegation The complainant
seeks reparation in the amount of 182 13 computed as follows

Charges assessed by Sea Land

Correct Charges 40 790 lbs 18 20982 wt tons

times 119 00 2 166 96

2 349 09

Total overcharge

2 166 96

182 13

1 Both parties having consented to the informal procedure of Rule 19 of the Commission s Rules of Practice and
Procedure 46 CPR 502 301 304 this decision will be tinal unless the Commission elects to review it within 15 days
from the dateof service thereof

20 F M C 573
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The complaint was filed with this Commission within the statutory time
limit specified by statute and it has been well established by the
Commission that a carrier s so called six month rule cannot act to bar

recovery ofan otherwise legitimate claim in such cases

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a

carrier to retain compensation greater than it otherwise would be entitled
under its applicable tariff Accordingly the complainant hereby is
awarded reparation in the amount of 182 13 Evidence should be
furnished the undersigned that the reparation has been made to complete
the record

S EDGAR T COLE

Settlement Officer

1

i
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4801

MITSUBISHI INTERNATIONAL CORP

v

Y S LINE

NOTICE OF DETERMINATION NOT TO REVIEW

April 6 1978

Notice is hereby given that the Commission on April 6 1978

determined not to review the decision of the Settlement Officer in this

proceeding served March 24 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 4801

MITSUBISHI INTERNATIONAL CORP

v

YAMASHIT A SHINNIHON LINE

March 24 1978

Reparation awarded in part

j

DECISION OF DONALD F NORRIS SETILEMENT OFFICER

By a complaint filed with the Commission on December 27 1977

pursuant to 46 CFR 502 301 et seq
1 the Mitsubishi International Corp

Mitsubishi makes claim for a refund in the amount of 105 93 with
respect to a shipment of fishing tackle transported by the Yamashita
Shinnihon Line Y S Line from Yokohama to Boston via Tokyo under
the Y S Line s bill of lading YYBS003 dated December 23 1975 2

The basis of the claim is as follows At the time of shipment the
merchandise involved was rated upon its FOB value in accordance with
the applicable tariff that of the JapanKorea Atlantic and Gulf Freight
Conference Tariff No 35 FMC6 the Tarim That Tariff stipulated that
fishing tacjle valued at 1 150 per revenue ton or less should be assessed
a freight rate of 73 per 2 000 pounds or 40 cubic feet whichever earned
the transporting carrier the greater revenue Similarly the same merchan
dise valued above 1 150 per revenue ton was to be rated at 90 The
Tariffs Rule No 8 requires shippers to submit commercial invoices and
Rule No 11 explains how the FOB valuations are determined when

necessary either item by item or in some instances by the total
valuation declared in the invoice divided by the total revenue tonnage
Mitsubishi submitted an item by item accounting The Y S Line
determined that the entire shipment amounted to slightly more than 3 4

i
I The respondent carrier having aareed to this informal procedure pursuant to 46 CPR 02 304e this decision will

be final unless reviewed by the Commission within fifteen Ij days of the date of service
2 This shipment went forward in the JAPAN AMBROSE Yay 23A which according to the Lloyd s Shipping

Indel of January 19 1976 transited the Panama Canal enroute to Baltimore on January 16 As the physical delivery
of the merchandise encompassed by B1L YYBS003 could only have occurred after this date the Settlement Officer
S D considers the claim filed within the two yearstatute of limitations specified in 46 CFR S02 302
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short tons and 12 7 measurement tons 508 cubic feet and that the

appropriate basis ofassessment was the latter but at 90 per measurement

ton Mitsubishi contends that 6 65 measurement tons should have been

rated at 90 and the remainder 6 04 measurement tons at 73 because

the FOB value of that portion of the shipment amounted to 1150 per ton

or less Affected too is the application of the currency surcharge which

then amounted to 3 of the freight rate plus the bunker surcharge of 3

per revenue ton

The Y S Line s sole defenseis that it is precluded from honoring the

claim because of the presence of the Tariffs Rule No 59 This rule

proscribes the Conference s lines from honoring claims such as this if not

submitted within six months of the date of shipment The S D is

compelled to join a legion ofothers who have held that no rule such as

No 59 can serve to subvert the Commission s jurisdiction in matters such

as these E G see Time Limit on the Filing of Overcharge Claims 10

FMC I 1966 Proposed Rule Time Limit on Filing Overcharge Claims

12 FMC 298 1969 Accordingly the defense is rejected
The S D has reviewed the matter thoroughly and has found that the

volume of the shipment was slightly understated 3 and that 4 9925 revenue

tons should have been rated at 73 and the remainder at 90 The value of

23 cartons of fishing tackle Nos 6924 through 6946 amounting to 42 2

cubic feet 1055 measurement tons is calculated to have been 1 15109

per 40 cubic feet and was rated correctly at 90 per measurement ton

Accordingly the correct assessment of freight and charges is as follows

4 9925 tons x 731ton

7 7225 tons x 90lton

12 715 tons x 31ton bunker surcharge

Sub total
Currency surcharge 3

12 715 tons x 250 lton delivery charge

Grand Total

36445
695 02

38 14

1 097 61
32 93

3 79

162 33

As the Y S Line assessed Mitsubishi 1 248 28 in freight and charges
the latter is entitled to a refund of 85 95 So ordered

S DoNALD F NORRIS

Settlement Officer

3 According to the Certificate and List of Measurement and or Weight prepared by the Japan Marine Surveyers

Swom Measurers Association an organization employed by the Conference to perform such services the volume

ofthe shipment totalled 508 6 cubic feet or 12 715 measurement tonsof40 cubic feet
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