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FEDERAL MARITIME COMMISSION

DockEiT No. 71-93

VIKING IMPORTRADE INC.
AND BERNARD LANG & CoO., INC.
POSSIBLE VIOLATIONS OF SECTION 16,
FIRST PARAGRAPH, SHIPPING AcCT, 1916

ADOPTION OF INITIAL DECISION
August 12 1974

This proceeding is before us on exceptions to the Initial Decision of
Administrative Law Judge Ashbrook P. Bryant, served December 13,
1973, in which he concluded that the record would not sustain a
finding that either Bernard Lang & Co., Inc. (Lang), a licensed ocean
freight forwarder acting solely in its role as a customhouse broker, or
Viking Importrade, Inc. (Viking), a consignee of the shipments at issue,
had violated section 16 First of the Shipping Act, 1916, by obtaining
or attempting to obtain transportation by water for property at less
than the rates or charges which would otherwise be applicable.

Hearing Counsel excepted to the Initial Decision, while Lang and
Viking supported the Judge’s position.

Hearing Counsel’s exceptions generally fall into two categories.
They are either (1) a recapitulation of arguments which we have
addressed ourselves to and answered in Ross Products, A Division of
NMS Industries, Inc. and Taub, Hummel & Schnall, Inc.—Possible
Violations of Section 16, First Paragraph, Shipping Act, 1916, 16
FM.C. 333 (1973), and Equality Plastics, Inc. and Leading Forward-
ers, Inc.—Possible Violations of Section 16, First Paragraph, Shipping
Act, 1916, Docket No. 71-94, served November 29, 1973, Denial of
Petition of Reconsideration, served May 16, 1974, and/or (2) a reargu-
ment of contentions already advanced before the Administrative Law
Judge and properly rejected by him in his Initial Decision. Therefore,
upon a careful review and consideration of the record in this proceed-
ing, as well as the exceptions and replies of counsel, we conclude that
the Administrative Law Judge’s findings and conclusions with respect
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thereto are proper and well founded and we accordingly adopt his
Initial Decision as our own.

Therefore, it is ordered, That this proceeding be discontinued.
By the Commission.

[SEAL] (8) Francis C, HURNEY,
Secretary.

18 F.M.C.



FEDERAL MARITIME COMMISSION

No. 71-93

VIKING IMPORTRADE INC.
AND BERNARD LANG & Co., INC.
POSSIBLE VIOLATIONS OF SECTION 16,
FIRST PARAGRAPH, SHIPPING ACT, 1916

Evidence insufficient to show knowing and wilful violation of section 16 First of the
Shipping Act, 1916, by respondent Viking Importrade, Inc., in connection with
misdescriptions of various commaodities on bills of lading and obtaining transporta-
tion by water of some of those commodities at rates lower than rates otherwise
applicable.

Evidence found insufficient to establish that Bernard Lang & Co., Inc,, violated section
16 First of the Shipping Act, 19186, and thus continues to qualify to be licensed as
a freight forwarder.

Lawrence I. Drath for respondent Viking Importrade, Inc.
Bernard Lang for respondent Bernard Lang & Co., Inc.
Donald | Brunner and Joseph B. Slunt as Hearing Counsel.

INITIAL DECISION OF ASHBROOK P. BRYANT,
ADMINISTRATIVE LAW JUDGE !

1. Pursuant to section 22 of the Shipping Act, 1916 (the Act), the
Commission on December 1, 1971, instituted this proceeding by issu-
ance of an order directing that a proceeding be instituted to deter-
mine whether respondent Viking Importrade, Inc. (Viking), and/or
respondent Bernard Lang & Co., Inc. (Lang), violated section 16 of the
Act by knowingly and willfully, directly or indirectly, by means of false
classification, or by any other unjust or unfair device or means ob-
tained or attempted to obtain transportation by water of property at
less than the rates or charges which would otherwise be applicable.
The Commission’s order further provided that a determination be
made whether because of alleged activities of respondent Bernard
Lang & Co., Inc., said respondent continues to qualify to be licensed
as an ocean freight forwarder or whether its license should be revoked

This decision became the decision of the Commission 8/12/74.
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or suspended pursuant to section 44 of the Act and sections 510.9(a)
of the Commission’s Rules of Practice and Procedure, 46 CFR #510.9.
It was alleged in the Commission’s order that certain shipments con-
signed to Viking during the period from August 2, 1969, through
December 29, 1969, appeared to have been misclassified resulting in
the assessment of incorrect ocean freight charges.

2. Hearing was held at New York, N.Y., on May 9, 1973,

3. The bills of lading involved described the seven shipments as toys
or novelties, whereas the customs papers, shippers invoices, and pack-
ing lists and inspections disclosed that the shipments were composed
of commodities other than toys or novelties which in most cases were
subject to higher freight rates. The evidence adduced through stipula-
tion of the parties and from four witnesses and a number of papers and
documents establishes the following with regard to the seven ship-
ments here involved, The shipments in question were as follows:

4. Sea-Land Service, Inc. (Sea-Land), Bill of Lading No. 905-438097
covered the shipment of 311 cartons listed on the bill of lading as
“Toy” from Kobe, Japan, to Elizabeth, New Jersey. This cargo was
being shipped by the Oriental Merchandising Agency, Qsaka, Japan
(Oriental), to Viking Importrade, Inc., Moonachie, New Jersey. Ber-
nard Lang & Co., Inc., acted as the customhouse broker on behalf of
Viking. The cargo consisted of items which were properly described
on the commercial invoice. The Consumption Entry filed by Lang
with the Bureau of Customs described the cargo as: other illuminating
articles non-electric, wax candles, notebooks, pencils, articles nspf of
brass, rubberized linen cloth shopping bags, handbags of veg. fiber,
articles of base metal, and bamboo baskets.

5. The shipment was collect and Lang paid the ocean freight
charges for Viking. The charges were based on the freight rate for a
shipment of toys. As a result of an inspection of the cargo by Sea-Land,
Viking was billed for additional freight charges in the amount of
$72.85 based on a determination by Sea-Land that the cargo should
have moved at different rates. Viking by letter of December 5, 1969,
challenged the freight classifications Séa-Land applied to three of the
items shipped, namely that the northlite candle lamps should have
moved as Lamps & Lanterns—Value under $200 per revenue ton at
38.75 per weight or measurement ton (W/M) instead of as Lamps &
Lanterns—Unitized at 43.25 S/M; the jockey shoehorns should have
moved as Iron & Steel Manufactures, NOS at 46.25 W/M instead of
as Instruments at 54.00 W/M; and the garden tool sets should have
moved as Tools, Hand, NOS-Value under $400 per revenue ton at
36.00 W/M instead of as Toals, Hand, NOS-Value over $400 per reve-
nue ton at 46.25 W/M. Viking thus calculated the additional freight

18 F.M.C.
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due as $21.29, but as Sea-Land never confirmed this amount Viking
did not make any additional payment to Sea-Land.

6. Sea-Land Bill of Lading No. 905-438502 covered the shipment of
275 cartons listed on the bill of lading as “Toy” from Kobe, Japan, to
Elizabeth, New Jersey. This cargo was being shipped by Oriental to
Viking, and Lang acted as the customhouse broker on behalf of Viking.
The cargo consisted of items which were properly described on the
commercial invoice. The Consumption Entry filed by Lang with the
Bureau of Customs described the cargo as: bamboo fruit baskets, table
knives, address books, postcard stands, boxes of papers, pencils, garden
tool sets, articles for serving food, canvas saddle bags, and kerosene
lamps.

7. The shipment was collect and Lang paid the ocean freight
charges for Viking. The charges were based on the freight rate for a
shipment of toys. As a result of a review of the shipment, Viking was
billed by Sea-Land for additional freight charges in the amount of
$46.35 based on a determination by Sea-Land that the cargo should
have moved at different freight rates. The additional freight charges
were paid by Viking,

8. Sea-Land Bill of Lading No. 937-411723 covered the shipment of
270 cartons listed on the bill of lading as “General Merchandise of
Japanese Origin (Novelties & Toys)” from Yokohama, Japan, to Eliza-
beth, New Jersey. This cargo was being shipped by Silva Wilson & Co.
Ltd., Tokyo, Japan, to Viking, and Lang acted as the customhouse
broker on behalf of Viking. The cargo consisted of items which were
properly described on the commercial invoice. The Consumption
Entry filed by Lang with the Bureau of Customs described the cargo
as: metal ash trays, toothpick holders, trick brandy glasses, candie
holders, and salt/pepper sets.

9. The shipment was collect and Lang paid the ocean freight
charges for Viking. The charges were based on the freight rate for a
shipment of toys. As a result of an inspection of the cargo by Sea-Land,
Viking was billed for additional freight charges in the amount of
$62.95 based on a determination by Sea-Land that the cargo should
have moved at higher freight rates. Viking by letter of February 17,
1970, challenged the freight classification Sea-Land applied to one of
the items shipped, namely that the trick brandy glasses should have
moved as Novelties at 36.00 W/M instead of as glass manufacturers
NOS, value under $500 per revenue ton at 41.50 W/M. Viking thus
calculated the additional freight due as $48.82 and upon receipt of a
corrected freight bill paid this sum to Sea-Land.

10. Sea-Land Bill of Lading No. 905-401438 covered the shipment
of 207 cartons listed on the bill of lading as “toy” from Kobe, Japan,

18 FM.C.
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to Elizabeth, New Jersey. This cargo was being shipped by Oriental
to Viking, and Lang acted as the customhouse broker on behalf of
Viking. The cargo consisted of items which were properly described
on the commercial invoice. The Consumption Entry filed by Lang
with Bureau of Customns described the cargo as shopping bags of other
materials, wooden household articles, baskets of bamboo, articles of
iron or steel, and promenade bags.

11. The shipment was collect and Lang paid the ocean freight
charges for Viking. The charges were based on the freight rate for a
shipment of toys. As a result of an inspection of the cargo by Sea-Land,
Viking was billed for additional freight charges in the amount of
$49.46. The additional freight charges were paid by Viking.

12. Sea-Land Bill of Lading No. 805-404202 covered the shipment
of 104 cartons listed on the bill of lading as “Toy” from Kobe, Japan,
to Elizabeth, New Jersey. This cargo was being shipped by Oriental
to Viking, and Lang also acted as the customhouse broker on behalf
of Viking. The cargo consisted of items which were properly described
on the commercial invoice. The Consumption Entry filed by Lang
with the Bureau of Customs described the cargo as bamboo baskets,
articles of steel, household implements of iron or steel and cotton
netting.

13. The shipment was collect and Lang paid the ocean freight
charges for Viking. The charges were based on the freight rate for a
shipment of toys.

14. Sea-Land Bill of Lading 905-410092 covered the shipment of
1228 cartons listed on the bill of lading as “Novelties, Toys, Earthen-
ware, Stoneware, Ironstone Ware, Bone China and Procelain Ware”
from Nagoya, Japan, to Elizabeth, New Jersey. This cargo was being
shipped by the Mogi Trading Co., Ltd., Nagoya, Japan, to Viking, and
Lang acted as the customhouse broker on behalf of Viking, The cargo
consisted of items which were properly described on the commercial
invoice. The Consumption Entry described the cargo as articles of
aluminum, articles of base metal, chrome plated ware, wooden house-
hold articles, table knives, cotton furnishings, table forks, plates, earth-
enware, and bone china ware, mugs, procelain ware, and sanitary
ware,

15. The shipment was collect and Lang paid the ocean freight
charges for Viking. The charges were based on the freight rates for a
shipment of novelties, toys, stoneware, ironstone ware, bone china,
procelain and earthenware,

16. Sea-Land Bill of Lading No. 937-414890 covered the shipment
of 534 cartons listed on the bill of lading as “Wood Novelty” from
Shimizu, Japan, to Elizabeth, New Jersey. The cargo was being

18 FM.C.
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shipped by Kurito Bros. & Co., Ltd., Shizuoka, Japan, to Viking, and
Lang acted as the customhouse broker on behalf of Viking. The cargo
consisted of items which were properly described on the commercial
invoice. The Consumption Entry described the cargo as wooden
household articles, glass containers, household articles of plastic, arti-
cles nspf of wood, picture frames of wood, and hand tools.

17. The shipment was collect and Lang paid the ocean freight
charges for Viking. The charges were based on the freight rate for a
shipment of novelties.

18. The bills of lading for the above shipments were not prepared
by Viking or Lang but by the shipper or its agent in Japan. Each bill
made reference to an attached sheet of marks and numbers which
consisted of a description of the items being shipped together with the
number of cartons shipped.

19. Lang is an ocean freight forwarder licensed under the Act.

20. Lang is also a customs broker subject to the jurisdiction of the
Bureau of Customs. It handles approximately 8,000 customs entries
per year. Viking accounts for approximately 400 such entries. Viking
is a very active importer covering a wide variety of items. Bernard
Lang has been in “ownership-management of various custom broker-
age firms since 1951.” Lang was incorporated in July 1960.

21. In the case of import shipments—as contrasted with export
shipments which are handled by Lang as a licensed freight forwarder
—the importer (Viking in this case) sends Lang “the Documents”
(including the bill or bills of lading) and the commercial invoice or
invoices. Bernard Lang described the process on import shipments:

... Viking sends me the documents for incoming shipments. Until I receive these
documents I have no knowledge that anything exists. I don’t know goods that have been
ordered (sic). I don’t know that they have been shipped. I don’t know that freight has
been gauged, how it has been described. At no point prior to my receiving documents
from Viking am I involved in obtaining transportation by order in their behalf or
anybody’s behalf.

The seven shipments from Viking were all handied in the same manner. Documents
came down to us. Viking indicated on the document what they believed, based upon
their knowledge of the commodity, should be the applicable rate of (customs) duty.
These are reviewad by my office, changes that ought to be made are discussed with
Viking. The duty is calculated the papers are presented to thie United States Customs,
together with the bill of lading as received from abroad, and the customs entry which
I prepared in my office, my office prepared.

22. After the correct duty had been paid, Customs issued a permit
and Lang sent it to the pier and a delivery order for the commodities
was given to Viking. In each of the shipments Lang paid the ocean
freight charges in behalf of Viking based on the “freight being
charged” as indicated on the bill of lading. Lang made no effort to

18 F.M.C.
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determine whether the “correct ocean freight rate was being
charged” and paid. Bernard Lang testified that his irm which acts as
ocean freight forwarder on export shipments is familiar with freight
rates from United States to Japan but would not have familiarity with
inbound freight rates from Japan to the United States which may be
quite different from the outbound rates.

23. Bernard Lang differentiates sharply between his status and re-
sponsibility as a customs broker and his duties and responsibilities as
freight forwarder under the Act. He testified to his understanding of
the dual relationship:

... I am a customs broker and as customs broker am subject to the customs regulations
of the United States, and whenever we are faced with a situation where the customs
regulations of the United States are at variance with the laws of another agency, I am
bound to follow those of the customs regulations since I am licensed by the Bureau of
Customs to act as a customs broker and no other.agency in the United States can license
me to act as a customs broker other than the Bureau of Customs.

24. Bernard Lang understands that as customs broker he was re-
quired to comply with all requirements of other government agencies
that are specified in the customs regulations. However, he does not
have a responsibility to verify the accuracy of classifications of com-
modities and freight charges appearing on bills of lading covering
inbound shipments for which he acts as customs broker.

25, As above stated, Lang paid the freight on behalf of Viking in
each of the seven instances of shipment involved in this matter. With
regard to the procedure involved in these payments Bernard Lang
testified as follows:

Q. (By Mr. Slunt) In these specific instances, do you know whether or not Sea-L.and
released the cargo upon receipt of this delivery order.

A. Upon receipt of this delivery order and supporting documents, yes, sir.

Q. Sea-Land would have released these specific shipments when they did receive
these specific shipping orders and documents.

A. Not only would they, but they did.

Q. What were the supporting documents that go along.

A. The original bill of lading.

Q. Any further documents?

A. Not to Sea-Land, other than the payment of the Ccean Freight.

26. As above stated, Viking is an importer of novelties and im-
ports approximately 400 shipments of merchandise from the Ori-
ent each year. The 400 shipments are made up of a wide variety of
items of merchandise which sell at retail in a price range of one to
two dollars.

27. Viking prepares “thousands” of purchase orders which are sent
to the shippers of the goods. With regard to the 55 purchase orders

18 FM.C.
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involved in the seven shipments Viking’s employees instructed the
shipper as follows:

As to 17 such purchase orders-declare and classify “novelties.”

As to 17 such purchase orders-declare and classify “cheapest applicable.”
As to 3 such purchase orders-declare and classify “toys.”

As to 10 of such purchase orders-declare and classify “earthware.”

As to 7 such purchase orders-declare and classify
As to one of such purchase orders-declare and classify “stoneware.”

28. Each of the seven bills of lading involved was prepared in Japan
either by the shipper or Viking’s buying agent. Similarly, the rating of
the cargo was done in Japan by employees of Sea-Land the carrier.
Each bill of lading made reference to an attached sheet which con-
tained a description of the items being shipped.

DISCUSSION AND CONCLUSION

Lang contends that its sole responsibility with regard to the seven
shipments involved was to “clear the shipment through customs in
accordance with the Customs laws and regulations.” Lang further
asserts that it was not authorized or empowered to obtain transporta-
tion by water for the shipments herein involved, could not do so and
indeed did not do so. The first knowledge Land had as to the shipments
was the receipt of documents for customs clearance. The method of
transportation and the carrier had previously been selected. The bills
of lading had been prepared including the commodity descriptions
appearing thereon and the freight rates assessed prior to Lang even
being aware that these shipments existed. According to Lang, the facts
prove, beyond a doubt, that Lang was in no manner involved in obtain-
ing or attempting to obtain transportation by water for the property
subject to these proceedings. Lang, therefore, could not knowingly and
willfully have been a party to obtaining such transportation at less than
the rates or charges which would otherwise be applicable and, hence,
could not have violated section 16 of the Act and did not do so.

This jurisdictional argument and a related argument by Viking may
be dealt with quickly in view of the Commission’s very recent holding
in Equality Plastics, Inc, and Leading Forwarders, Inc., Docket No.
71-94, served November 29, 1973. The facts in that case were in many
respects identical or closely similar to those here involved. There as
here Leading, the customs broker/freight forwarder, had no contact
with the shipment except through the “documents” in preparation of
the Consumption Entry, etc., in each instance paying the freight ap-
pearing on the bills of lading (in other instances the shipments were
prepared.) The Commission said (Report, p. 8):

18 FM.C.
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We think it clear that the second paragraph of section 22 empowers the Commission
to concern itself with all violations of the Shipping Act, 1916, we have jurisdiction to
investigate violations of section 16 by persons or entities named in that section, whether
or not they are “other persons subject to [the] Act.”

The argument [also made by Lang in this case] that because Leading
had merely performed paper work to get the shipment through cus-
toms it could not be charged with “obtaining transportation by water”
within the meaning of section 16 was rejected. The Commission said

(p. 13):

. .. the legislative purpose behind the 1936 Amendment (section 16 First) was to
extend coverage of the Act beyond carriers and to any party who participates in the
transaction. The virtually all-inclusive language of the section makes this abundantly
clear; it provides:

That it shall be unlawful for any shipper, consignor, consignee, forwarder, broker, or
other person, or any officer, agent, or employee thereof, knowingly and wilfully, directly
or indirectly, by means of false billing, false classification, false weighing, false report
of weight, or by any other unjust or unfair device or means to obtain or attempt to obtain
transportation by water of property at less than the rates or charges which would
otherwise be applicable, [Emphasis added.]

In view of this language there can no longer be doubt, if indeed any
such doubt previously existed, that section 16 First was intended to
and does cover transactions such as those involved in this case by any
person “who participates in the transaction” and even though such
participation merely has to do with necessary paper work of the kind
here involved.

The proper standard to determine whether in the circumstances of
this case a party has “knowingly and wilfully” violated section 16 is
found primarily in Misclassification of Tissue Paper as Newsprint
Paper, 4 F.M.B. 483, 486 (1954), wherein it was stated:

[T]he phrase “knowingly and willfully” means purposely or obstinately, or is designed
to describe a carrier who intentionally disregards the statute or is plainly indifferent to
its requirements. We agree that a persistent failure to inform or even to attempt to
inform himself by means of normal business resources might mean that a shipper or
forwarder was acting knowingly and willfully in violation of the Act.

In Equality Plastics the Commission elaborated (p. 14):

We think the term “plainly indifferent,” as used by our predecessors in Misclassification
of Tissue Paper, supra, means something more than casual indifference, and equates
with a wantan disregard from which an inference can be drawn that the conduct was
in fact purposeful; a standard somewhat analogous to the tort concept of “gross negli-
gence.”

The key is whether respondents were “in possession of sufficient
facts to raise a doubt as to the accuracy of the bills of lading descrip-
tions.” Equality Plastics and Leading Forwarders, supra.

18 FM.C.



VIKING IMPORTRADE INC. 11

Under the test laid down by the Commission in its most recent
pronouncement on the subject it does not appear that Lang can be
found to have violated section 16 of the Act in the transactions here
involved. Lang can only be charged with failure to make diligent
inquiry into the correctness of the freight rates which it says it had no
reason to make and indeed could not properly make under the regula-
tions of the Customs Bureau. However that may be, the evidence in
any event falls short of establishing gross negligence on Lang’s part.

Taking into account the instructions given by Viking to its agent in
Japan and the circumstances surrounding these shipments, it appears
possible that Viking could reasonably have supposed that the “marks
and numbers” placed on the bills of lading and attachments thereto
were a sufficient augmentation of the descriptions “Toy,” “Novelties,”
etc., as to have informed the carrier, Sea-Land, of the actual nature of
the specific commodities, and that, as a result, the commodities had
been rated and the freight gauged accordingly. Also, the many differ-
ent inexpensive novelty items imported by Viking and the wide vari-
ety of possible descriptions involved make some latitude of description
by general class convenient and, perhaps, justifiable on the face of the
bill of lading.

It may be readily conceded that Viking’s handling of these ship-
ments was somewhat lax, casual and negligent. However, if we are to
apply the same standard of accountability to Viking as we do to Lang
—and it seems equitable that we should—in all the circumstances of
this case [including the fact that some of the misclassifications carried
a higher rate to be charged and paid than a more accurate classifica-
tion would have required), it appears that inadvertent error, loose
procedures and other types of ordinary negligence—as opposed to
gross negligence—may account for the classification “errors” in-
volved. This may be particularly true as it has not been shown that
such misclassification was “persistent” or was involved in more than
a minimal number of the large amount of commodity shipments han-
dled by Viking. Nor does payment by Viking of a small amount of
additional freight with regard to three of the seven misclassified ship-
ments alter the result. There is no dispute that some of the items
involved were misclassified. In some instances the freight charged for
a particular item was too high, in some too low. The fact that when
the deficiencies were brought to its attention Viking paid additional
freight in those cases where it acknowledged that additional freight
was due does not establish that it wilfully and knowingly violated the
Act.

Accordingly it is found that the record does not establish the degree
of negligence and culpability on the part of either respondent to

18 FM.C.
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establish violation of section ‘16 First of the Act. Respondent Lang
continues to qualify to be licensed as a freight forwarder pursuant to
section 44 of the Act.

The proceeding should be discontinued.

(S) ASHBROOK P. BRYANT,
Administrative Law Judge.

WASHINGTON, D.C,,
December 13, 1973.

18 FM.C.
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DocCKET No. 73-24

AGREEMENT No. T-2635-2 PACIFIC MARITIME
ASSOCIATION FINAL PAY GUARANTEE PLAN

ADOPTION OF INITIAL DECISION
August 12 1974

This proceeding is before us on exceptions filed by Wolfsburger
Transport-Gesellschaft m.b.H. to the Initial Decision of Administra-
tive Law Judge Ashbrook P. Bryant, served February 6, 1974, in which
he found that:

Agreement No. T-2635-2 does not give any undue or unreasonable preference or
advantage to any other cargo over automobiles in violation of section 16 of the Act
nor is the assessment being charged automobiles an unreasonable practice related
to receiving, handling, storing or delivering property in violation of section 17 of
the Act.

Agreement No. T-2635-2 is not unjustly discriminatory or unfair as regards the car-
riage of automobiles and accordingly may be approved pursuant to section 15 of the said
Act.

As they relate to Judge Bryant’s conclusions of law, the exceptions
merely constitute a reargument of contentions already advanced be-
fore the Administrative Law Judge and properly considered and dis-
posed of by him in his Initial Decision.

Exceptions were also taken to certain findings of fact made by the
Administrative Law Judge. Without addressing ourselves to the cor-
rectness of these findings we do find them to be of minimal impor-
tance to the ultimate disposition of the issues in this proceeding. Many
of the discrepancies alluded to by Complainant are so small as to defy
significance and others are simply not material or relevant to the
ultimate conclusions reached.

Thus, upon careful consideration of the record, exceptions, briefs
and argument of counsel, we find that the ultimate conclusions of the
Administrative Law Judge are proper and well-founded and we ac-
cordingly adopt the Initial Decision as our own.

1R FMOC 13
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Therefore it is ordered, That Agreement T-2635-2 is approved pur-
suant to Section 15 of the Shipping Act, 1916.

It is further ordered, That this proceeding be discontinued.

By the Commission.*

[SEAL] (S) Francis C. HURNEY,
Secretary.

*Commissioner Clarence Morse not participating.
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No. 73-24

AGREEMENT NoO. T-2635-2 PACIFIC MARITIME
ASSOCIATION FINAL PAY GUARANTEE PLAN

Agreement No. T-2635-2 for assessment of PMA members to fund PMA/ILWU Pay
Guarantee Plan found not to subject automobiles to any undue or unreasonable
disadvantage nor to involve any unreasonable practice related to receiving, han-
dling, storing, or delivering property, in violation of sections 16 and 17 of the Act.
Said agreement is found not to be unjustly unfair or discriminatory and may be
approved pursuant to section 15 of the Act,

Edward D. Ransom and Robert Fremlin for Pacific Maritime Associ-
ation and its members.

Herbert Rubin, Cecelia H. Goetz and Alan A. D. Ambrosio for
Wolfsburger Transport-Gesellschaft m.b.h.

Donald J. Brunner, Paul J. Kaller and David Fisher as Hearing
Counsel.

INITIAL DECISION OF ASHBROOK P. BRYANT,
ADMINISTRATIVE LAW JUDGE!

Background

1. On May 4, 1973, the Commission by order instituted this proceed-
ing pursuant to sections 15 and 22 of the Shipping Act, 1916 (the Act),
to determine whether because of the assessment formula contained
therein and its application to automobiles, Agreement No. T-2635-2
[Pacific Maritime Association (PMA) Final Pay Guarantee Plan] (the
agreement), filed December 15, 1972, for approval pursuant to section
15 should be approved, disapproved, or modified. The agreement, if
approved, would finalize the assessment formula used in the Interim
Pay Guarantee Plan which was first approved by the Commission on
May 23, 1972, and then later extended.? The Interim Plan has allowed

!This decision became the decision of the Commission 8/12/74

zAgreement No. T-2635 was originally due to expire on September 30, 1972, By order of the Commission served
September 29, 1972, the agreement was extended until December 28, 1972; by order served December 27, 1972,
the agreement was extended until June 29, 1973; by further order on May 3, 1973, it was extended to December
31, 1973, and by order of December 27, 1973, the agreement was extended until such time as the Commission
approves, disappraoves or modifies the agreerment.

q1 =
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PMA to fund the substantial weekly liability owing to the Plan which
relates to a collective bargaining agreement between PMA and Inter-
national Longshoremens and Warehousemens Union (ILWU).

2, In its order of May 4, 1973, the Commission noted that Wolfs-
burger Transport-Gesellschaft m.b.h. (Wobtrans) had filed a protest
against the agreement alleging {nter alia that the assessment formula
is discriminatory with respect to automobile cargoes because the lia-
bility under the Pay Guarantee Plan is contingent upon the lack of
work opportunities, a problem unrelated to the carriage of auto-
mobiles and that Wobtrans denies that automobile carriage receives
any benefits proportionate to the burden of assessment. Also, the Com-
mission directed that a determination be made whether automobiles
are subject to any undue or unreasonable disadvantage because of the
assessment in violation of section 16 of the Act or such assessment is
an unreasonable practice related to receiving, handling, storing, or
delivering property in violation of section 17.

3. Early in the proceeding the question arose whether the Order of
Investigation included approval, disapproval, or modification of fund-
ing of the Pay Guarantee Plan adopted by PMA and ILWU following
the July 1, 1973, expiration of the ILWU/PMA agreement. The Ad-
ministrative Law Judge requested the parties to submit briefs on that
question. That was done and it was held that the Commission QOrder
covered consideration of funding of the Pay Guarantee Plan as con-
tinued and amended by the Memorandum of Understanding between
PMA and ILWU dated June 9, 1973, and ratified by the parties on July
16, 1973.3

4. The parties agreed to submit their cases in large part by a Joint
Stipulation of Facts and Affidavits. In addition, the depositions of three
witnesses were taken, and later received as part of the record, and one
witness testified in oral hearing on November 1, 1973.

The Parties

5. PMA is a corporation composed principally of stevedore compa-
nies and steamship lines and their agents doing business on the West
Coast of the United States. Its main business is to represent its mem-
bers in negotiations with various maritime unions, among which is
ILWU, and to establish policy for its members in matters involving
labor and labor controversy. As of early 1973, 126 companies were
members of PMA.

6. Wobtrans is a corporation organized and existing under the
laws of the Federal Republic of Germany with its principal place of

3See Procedural Ruling, served August 2, 1973,

18 FM.C.
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business in Wolfsburg, Germany. It operates vessels engaged in the
transport of vehicles from Germany to the Pacific Coast ports, among
other places. The cargo is largely if not exclusively Volkswagen au-
tomobiles. Wobtrans is not a member of PMA but would be eligible
for membership if it became a direct employer of longshore labor.
However, the stevedores handling the cargoes of Wobtrans are mem-
bers of PMA and accordingly are assessed by PMA on the automobiles
handled by them.

Background of the Agreement

7. PMA and ILWU have entered into a number of collective bar-
gaining agreements going back over many years, in which fringe ben-
efits have progressively been included.

8. In 1960, PMA and ILWU agreed upon a new fringe benefit plan,
the M & M Agreement, which included early retirement, supplemen-
tal retirement and pay guarantee benefits. This agreement has been
referred to by the Supreme Court of the United States as “a milestone
agreement which, it was hoped, would end a long and troubled history
of labor discord on the West Coast waterfront.” Volkswagenwerk v.
FMC, 390 US. 261, 263-264 (1968). The funding of the M & M
Agreement was left to PMA, rather than made a part of the collective
bargaining agreement. A determination as to the best and most effi-
cient method of funding the M & M Agreement presented PMA with
several novel and difficult problems.

9. In 1960, although mechanized operations had begun on the West
Coast, such as the introduction of packaged loads and packaged lum-
ber, a general mechanization of the industry had not yet taken place.
The most obvious innovation had been the introduction of container
service by Matson Navigation Company (Matson), a PMA member. As
a consequence, in 1960 and 1961, few, if any, of the West Coast vessel
operators, save Matson, looked for savings in manhours because of a
mechanization. Therefore the PMA members were divided into two
groups with opposing interests. One group, including Matson, an-
ticipated imminent, substantial manhour savings because of its con-
tainerized service. The second group, representing more than 90 per-
cent of the steamship company members of PMA, anticipated that for
the immediate future their operations would continue to be a conven-
tional breakbulk cargo handling type of operation. This second group
opposed a manhour assessment basis for funding the M & M Agree-
ment because, under such an assessment, their labor costs per ton
would increase as a carrier with an innovative operation reduced its
manhours per ton.

18 FM.C.
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10. To determine an appropriate method of funding the M & M
Agreement, PMA formed the M & M Funding Committee which
considered a number of alternative assessment methods. The Com-
mittee finally adopted a tonnage formula which had been used for a
number of years to collect PMA dues. The Committee was not com-
pletely satisfied with the assessment formula but believed it to be the
best available sclution.

11. Tonnage was determined for the PMA assessment by the man-
ner in which a particular type of cargo was manifested for shipment,
except automobiles, which were assessed on the basis of measurement
tons, regardless of how manifested. Automobiles can be manifested by
weight, by measurement or by unit. In the foreign trades automobiles
are manifested on “a unit basis on chartered ships, but weight and
sometimes measurement is shown.” In the coastwise trade “autos are
manifested and freighted by weight.”

12. The decision to collect the Mech Fund through a tonnage assess-
ment rather than a manhour assessment was due to the belief of the
breakbulk operators who constituted the bulk of the membership of
PMA that increased containerization was going to reduce total man-
hours.

13. PMA refused to make any exception to its uniform tonnage tax
although it was aware that such inflexibility was unsatisfactory. It
refused to do so on the ground that it was “unable to arrive at a
rationale for determining how exceptions should be made.”

14. At the time, a Volkswagen vehicle had an average measurement
tonnage of 8.7 tons (40 cubic feet equals 1 ton) and a weight tonnage
of 0.9 (2,000 Ibs. equals 1 ton). Thus, an average Volkswagen vehicle
had a measurement tonnage approximately ten times its weight ton-
nage.

15. PMA did not submit its assessment plan to the Federal Maritime
Commission for its approval in accordance with section 15 of the Act,
and such approval was not given prior to the time such arrangement
was put into execution. When Volkswagen, which was then shipping
its vehicles itself, refused to pay the PMA tonnage tax, PMA brought
suit against the stevedores handling its cargo for the moneys due.

.While this litigation was pending, the amount of the tax was paid into
gn escrow fund.

16. In January 1963, Volkswagen filed a complaint with the Commis-
sion challenging the underlying agreements among members of PMA
and the acts taken in execution of such agreements as violating sec-
tions 15, 16 and 17 of the Act. PMA made itself a party to this proceed-
ing by intervening.* Hearings were held on June 4, 1964. The

Volkswag k Ak lschaft v. Maring Terminals Corp,, et al.. § FM.C. 77 (1085).
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Examiner found no violations of sections 15, 16 or 17. The Commission
agreed and dismissed the complaint. The Court of Appeals for the
District of Columbia affirmed the Cornmission.5

17. On March 6, 1968, the Supreme Court reversed the Commission
and the U. S. Court of Appeals, and held the agreement to be subject
to section 15, and directed that the case be remanded for further
proceedings. It further held that in determining whether sections 16
and 17 had been violated the corelation between charges and benefits
must be reasonable. The Court pointed out: @

When the vehicles were assessed for the Mech Fund by measurement, the assessment
came to $2.35 per vehicle—representing, if passed on to the petitioner, an increase in
unloading costs of 22.5%. If the vehicles had been assessed by weight (0.9 tons) rather
than by measurement (8.7 tons), the assessment would have been 25¢ per vehicle—an
increase of about 2.4%, comparable to the average Mech Fund assessment of 2.2% for
all other general cargo. Assessment by measurement rather than by weight thus re-
sulted in an assessment rate for the petitioner’s automobiles of 10 times that for other
West Coast cargo—although automobiles had less to gain than other cargo from the
Mech Fund Agreement.

18. On March 11, 1968, the PMA filed two documents with the
Commission,” related to the extension of the Mech Fund agreement
from June 10, 1966, to June 30, 1971. One covered walking bosses, the
other longshoremen and clerks. Bulk cargo was exempted from the
assessment for walking bosses. The portion of the fund applicable to
clerks was raised by a manhour assessment proportionate to clerk
manhours to total manhours. All this corresponded to PMA’s original
cooperative working arrangement.

19. The Commission approved the basic agreement but ordered an
investigation to determine whether the assessment agreement met
the requirements of the Shipping Act as interpreted by the Supreme
Court.? However, in the same order, the Commission strongly urged
the parties to negotiate and settle their differences. The Commission
also said:

... It is beyond dispute that the establishment and maintenance of the Mech Fund
by PMA has been a prime factor in the continued labor peace of the Pacific Coast, Aside
from the relatively limited area of dispute raised here, the agreements appear to have
operated to the satisfaction and benelit of all concerned and the public as well.

5125 App. D.C. 281; 371 F 2d 747.

8 Volkswegenwerk Aktlengesellschaft v. FMC, 390 U.S. 261 (1968).

T*MEMORANDUM OF AGREEMENTS BETWEEN MEMBERS OF PACIFIC MARITIME ASSOCIATION
REGARDING LABOR COST ASSESSMENTS,” FMC Agreement No. T-2148 and “"MEMORANDUM OF AGREE-
MENTS BETWEEN MEMBERS OF PACIFIC MARITIME ASSQOCIATION REGARDING LABOR COST ASSESS-
MENTS RELATED TO VEHICLE HANDLING,” FMC Agreement No. T-2149,

8Docket No. 68-18, Order of Approval and Notice of Investigation, March 28, 1968.
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As a result of the Commission’s urging, PMA requested Sam Kagel to
act as an impartial umpire to determine a binding assessment formula
for the funding of the M & M Agreement. Its purpose was to arrive.
at a satisfactory solution of the conflict between the conventional and
innovative cargo handling points of view as described above.

20. Sam Kagel, an arbitrator and mediator of national reputation
and wide experience in many industries including the maritime indus-
try, was asked by PMA to make a final and binding determination of
an assessment formula, subject to approval thereof by the Commis-
sion, which would fairly distribute the cost of the M & M Agreement
and wauld not fall unfairly upon the stevedoring operations of any
particular shipper nor place an unfair, undue or unreasonable burden
on any particular stevedoring operation. Kagel was also instructed that
any formula he recommended had to be compatible with the “ben-
efit/charges” test announced by the Supreme Court in its decision in
the Volkswagen case. He was also specifically directed to solicit the
views of Volkswagen and its stevedores, as well as all other segments
of the industry. Kagel arranged numerous meetings with representa-
tives of all segments of the industry. He met on a number of occasions
with attorneys for Volkswagen and also on several other occasions
discussed their views by telephone and by correspondence.

21. Kagel encountered many basic disagreements between the
members of the industry as to what would be an appropriate funding
formula, The breakbulk carriers disagreed with the position of the
container operators, and different positions were taken by carriers of
bulk cargo, lumber, vehicles and other specialty carriers and shippers.
Kagel's major role was to act as a mediator between the various con-
flicting segments of the industry. During his deposition in the present
proceeding, he described his procedure as follows:

But my actual technique in that instance in 1968 was to meet with each of these groups
and to see how I could work out a formula which would be at least acceptable to all of
the parties.

And in the process of doing that, came up with different approaches and a number
of them were discarded as we went along until we got down to the final formula. And
my recollectien is when we got down te-the final formula that my last meeting with any
individual group was with Volkswagen Mr, Herzfeld [counsel for Volkswagen] came
here to San Francisco, in my office. And.at that time I showed him what [ was able to
get all of the other groups to agree to. And he told me that would be satisfactory so far
as Volkswagen [was concerned].

22. A principal goal in arriving at a new assessment formula was to
reduce Volkswagen’s costs—a result which as a practical matter Kagel
took to be a main thrust of the Supreme Court’s opinion. This result
he accomplished. Kagel stated:

18 FM.C.
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One of my primary objectives was to reduce the cost to Volkswagen, because but for
the Volkswagen decision out of the Supreme Court ] am assuming that that assignment
would never have been made, so far as I was concerned.

And so the name of the game . . . was very clearly, “How could I redistribute the
costs,” so that Volkswagen’s costs would be substantially less than it had been prior to
that decision.

23. On September 16, 1968, Kagel issued his report, in which he
determined that the M & M Funding Agreement should be amended
by, among other things, introducing two new cargo categories,
namely, automobiles and cargo in containers.

24. According to Kagel, the only feasible method of solving the
problem was to meet with each of the several groups with variant
interests and to work out a formula which would be at least acceptable
to all of the parties. This was the only method in Kagel’s view through
which a satisfactory result would be achieved. This is, of course, the
general procedure followed in collective bargaining agreements of
which process the assessment agreement was a by-product. The result
was not a “scientific formula” but something:

- . . that the parties all could live with, and most of them didn’t like, particularly those
elements in the industry which had to pay more than they had paid previously, they
obviously didn’t like that.

25. In the course of the negotiations Volkswagen advised Mr. Kagel
that assessment by weight tonnage rather than measurement would
meet its objection to the formula and would conform to the Supreme
Court’s instruction. Alternatively, Volkswagen proposed that auto-
mobiles should receive the same treatment as bulk cargo. Kagel con-
sidered these suggestions in the light of all the circumstances and the
need for agreement. Kagel’s recommendation gave automobiles nei-
ther of the two proposed alternatives. As stated earlier, the tonnage
assessment contribution for bulk cargo were reduced from one-fifth to
one-seventh the amount paid by general cargo. These reductions were
made on the assessments against bulk and container cargo in order to
secure the agreement of their carriers to a change in the PMA tax on
automobiles.

26. When Mr. Kagel was asked how he arrived at these fractions, he
answered:

And when you ask me how did I arrive at one-seventh or one-tenth or one-fifteenth,
I didn’t arrive at that, [ worked it out between the parties.

27. The reason for reducing the tax on container cargo was to com-
pensate for the money and capital investment involved in this type of

transportation.
28. In the formula recommended by Kagel automobiles and trucks

18 FM.C.
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were assessed for the Mech Fund one-fifth the amount paid by general
cargo, which amount had been increased by the reduction in the
amounts to be contributed by bulk and container cargo. No change
was recommended in the assessment on automobiles and trucks for
the Walking Boss Mech Fund.

29. According to Wobtrans, Kagel's formula ameliorated but did not
eliminate the disproportionate increase in labor costs experienced by
automobiles as compared with general cargo due to the Mech Fund
assessment. Every five automobile tons were treated as the equivalent
of one breakbulk ton. Accordingly, the increase in manhour costs for
automobiles were reduced from being ten times as great as those for
breakbulk cargo, to being twice as great. Volkswagen agreed not to
oppose approval by the Commission of the revised M & M assessment
formula but simultaneously put on the record that its acquiescence
was not intended to foreclose it with respect to any other or future
proceedings. Among the reasons for this agreement not to oppose
Kagel's report was the (1) fact that Volkswagen would receive a
substantial sum of money held in escrow pending resolution of the
dispute, (2) that Volkswagen was anxious to cooperate in the achieve-
ment of stable and peaceful labor conditions on the West Coast, Al-
though it felt the new agreement was not entirely in accord with the
Supreme Court opinion, Volkswagen accepted Kagel’s formula as
doing rough justice.

30. Kagel, mindful of the Supreme Court opinion, had recom-
mended modifications in the assessment agreement which substan-
tially reduced the charge on automobiles and had sought to relate the
benefits derived by various classes of cargo—including automobiles—
to the charges imposed. The Commission in approving the new agree-
ment said; ®

Agreement T-2210 differs from the two earlier agreements in establishing lesser assess-
Jpent for certain types of cargo than the assessments against general cargo. Bulk cargo

A gssessed at 1/7, automobiles and trucks exclusive of truck trailers at 1/5 and cargoes
4n containers at 7/10, the general cargo rate.No party to this proceeding voices any
objection to the new method of assessment. Furthermore the method embodies what
appears to be a reasonable compromise of the positions of the various parties, which the
Commission encouraged in its order instituting this proceeding, and was determined
by the arbitrator to be in accordance with the guidelines enunciated in Volkswagen-
werk Akttengesellschaft v. Federal Maritime Commission, 390 U.S. 261 (1968), the case
which held that the Commission had jurisdiction over PMA’s assessment agreements
and directed the Commission to examine their lawfulness . . . .

The Commission expressed the caveat that its approval of the

agreement: }

*Docket No. 68-18, Approval of Agreement T-2210 and Di, ( "of Pr ding, January 17, 1069, p. 2.
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. .. does not, of course, prevent the Commission’s further consideration of the lawful-
ness of the assessment provided therein should consideration in the future appear
proper.

Pay Guarantee Plan

31. In 1969, PMA and ILWU began negotiating with respect to the
collective bargaining agreement to succeed the agreement due to
expire on June 30, 1971. Both PMA and ILWU anticipated a continu-
ous decline in the need for longshore labor in the Pacific Coast ports
because of anticipated increases in productivity, primarily containeri-
zation.

32. By 1968, average longshore productivity on the Pacific Coast
had substantially increased from its Mech Fund level. Whereas in 1960
and 1961, only .84 tons were being discharged per manhour, by 1968,
this figure had increased to 1.5 tons, just short of twice the earlier
figure.

33. The principal change involved in automobile handling subse-
quent to the Mech Fund was the introduction of specially designed
vessels from which automobiles can be rolled on and off [Ro-Ro] in-
stead of being lifted on and off through the use of ship’s gear [Lo-Lo].
Ro-Ro carriage requires specialized vessels and is, therefore, distinct
from conventional Lo-Lo handling.

34. The difference in productivity between the Lo-Lo carriage and
Ro-Ro can be seen from Wobtrans’ experience in handling vehicles in
the Port of Los Angeles and the Port of San Francisco, transported
under FIO arrangements. Ro-Ro operations are more than two but less
than three times as productive as conventional automobile carriage.

35. The innovative cargo handling methods permitted by the Mech
Fund resulted in steadily increasing average productivity on the Pa-
cific Coast. Productivity has risen 300% since the original adoption of
the Mech Fund in 1960-61 and 200% since the extension of that fund
in 1966. This increase in productivity has resulted in a decline in
manhours of employment on the Pacific Coast despite a steady in-
crease in tonnage every year, except 1971, when a strike disrupted the
waterfront. Following a small decline immediately after the adoption
of the Mech Fund in 1961, hours worked in the Pacific Coast ports
remained steady or increased until 1970 when they experienced a
sharp decline.

36. Manhours declined between 1969 and 1970 despite an increase
in total tonnage of two million tons and declined further in 1972, the
next non-strike year, while total tonnage dropped only insignificantly.
Although two million more tons were handled on the Pacific Coast
in 1972 than in 1969, total manhours of employment have dropped

18 F.M.C.
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almost one-third. Both the increase in average productivity and the
sharp decline in manhours employment reflect the increase in con-
tainer carriage.

37. Between 1969 and 1972 the amount of container tonnage tran-
sported to the Pacific Coast ports almost doubled increasing from
somewhat more than six millions tons to twelve million tons, while
breakbulk carriage suffered a corresponding decline from nineteen
million tons to little less than twelve and one-half million tons.

38. One of the purposes of the M & M Agreement had been to
encourage the adoption of labor-saving devices on the West Coast.
Hence, ft became important to furnish some form of pay guarantee to
insure workers a guaranteed income as work opportunity diminished.
The concept of pay guarantee had actually been part of the first five-
year M & M Agreement. A substantial portion of the Pay Guarantee
Plan was modeled on the pay guarantee language of the original
M & M Agreement.

39. When PMA and the ILWU began negotiations for a new contract
in 1970, it was clear that some type of Pay Guarantee Plan in lieu of
the M & M Agreement would be a necessary part of the collective
bargdining agreement. The negotiations resulted in PMA-ILWU
Memorandum of Understanding of February 10, 1972, and the Pay
Guarahtee Plan which was incorporated therein was, in effect, an
extension of the M & M Agreement.

40. By a Memorandum of Understanding, dated June 24, 1973, the
Pay Guarantee Plan was extended, and the employers’ annual com-
mitment was increased from $5,200,000 to $6,000,000. Also, the liabil-
ity became fixed instead of contingent as it was under the original Pay
Guarantee Plan. When the Pay Guarantee Plan in the Memorandum
of Understanding of February 10, 1972, was ratified, PMA had to
determine an assessment formula to fund the benefits under the plan,

41. Pending the determination of a final formula to fund the Pay
Guarantee Plan, PMA decided to adopt an interim funding method
based upon the formula approved for the M & M Agreement,
This interim funding formula was incorporated into Agreement No.
T-2635, which provided for interim funding to September 30, 1972,
which as above noted has been extended from time to time. The
Executive Committee of PMA acted as a “Funding Committee” to
consider the manner in which longshore fringe benefits should be
assessed under the Pay Guarantee Plan and the other fringe benefit
plans. The Committee’s discussions were similar to those of the origi-
nal M & M Funding Committee. Once more, there were two conflict-
ing interests—the conventional operator and the container operator,
By this time, however, many of the operators who had been in the first
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group were now in the second, and consequently a far lesser propor-
tion of the membership was concerned about the effects of a manhour
assessment. It became evident after a number of meetings that the
Executive Committee could not reach a consensus, and Kagel was
asked by PMA to consider the problem and make an appropriate
recommendation.

Pay Guarantee Plan Assessment Agreement

42. Since the initiation of the Mech Fund, there has been relatively
little change in the productivity of conventional automobile carriage
{Lo-Lo). However, in addition to conventional automobile carriage
automobiles were now transported on vessels from which they can be
driven on and off under their own power (Ro-Ro). Vessels suitable for
lift-on, lift-off handling cannot be used for Ro-Ro. The use of Ro-Ro
ships requires new capital investment,

43. During the last ten years, there has been a steady increase in the
number of Japanese and other imported vehicles, in addition to those
carried by Wobtrans, entering the Pacific Coast ports.

44. The automobile tonnage of 5,233,750 for 1972 represents an
increase of more than 300% over the 1963 tonnage of 1,554,429.
Employment generated by automobile carriage has likewise increased
since 1963. In 1972, Wobtrans alone employed 3,375 ganghours com-
pared with 2,400 ganghours in 1963, or roughly 25% more labor. The
cost per manhour of PMA’s assessment has steadily increased for all
cargo because of the increase in productivity and the decline in man-
hours of employment. In 1961, when the Mech Fund was first
adopted, manhour assessments for fringe benefits constituted only
slightly more than 10 percent of total direct labor cost per manhour;
by 1969, such assessments represented close to 20 percent.

45. Unlike Kagel’s role in connection with the M & M assessment
agreement, as to which he was asked to make a final and binding
assessment determination, Kagel was retained by PMA in an advisory
capacity to act as an impartial umpire in recommending a Pay Guaran-
tee assessment formula. Upon his appointment on April 20, 1972,
Kagel solicited the views of all segments of the industry to assist him.
In Kagel’s letter to industry representatives, he listed alternative fund-
ing methods—namely, an hourly method, a tonnage method, and an
hour-ton method—which had been considered by various study
groups, and he discussed these three principal funding methods in his
letter, Kagel received many responses to his letter from members of
the industry in which various positions were taken as to an appropriate
funding method. He circulated these responses to all parties who had
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replied to his initial inquiry, and received no further comments.

46. Volkswagen, through its attorneys, communicated with Kagel by
letter and by telephone on several occasions to present its views, One
of Volkswagen'’s contentions was that the carriage of automobiles was
not responsible for a decline in manhours, Volkswagen also asserted
that the problem before Kagel was similar to that of the NYSA man-
hour tonnage formula, and submitted for Mr. Kagel’s review, Volks-
wagen’s exceptions to the Hearing Examiner’s Initial Decision in
the NYSA case (Agreement No. T-2336—New York Shipping Ass’n,
12 S.R.R. 639 [1971]), and its reply to the other exceptions filed in that
proceeding.

47. In addition to his discussions with Volkswagen and other indus-
try representatives and his study of the industry’s views submitted to
him, Kagel also reviewed the materials which were presented to him
in his investigation and determination of the M & M funding formula.

48. On November 21, 1972, upon completion of his investigation,
Kagel issued his recommendations for funding the Pay Guarantee
Plan. He recommended that the funding formula for the M & M
Agreement be adopted for the Pay Guarantee Plan. As a result, auto-
mobiles and trucks, exclusive of trailers, would be assessed 1/5 of the
assessment for general cargo; bulk cargo would be assessed 1/7 of the
general cargo assessment; and container cargo would be assessed 7/10
of the general cargo assessment. Kagel’s recommendation was ap-
proved by PMA, and the Memorandum Agreement approving his
recommendation is Agreement No. T-2635-2, which is the agreement
pending before the Commission in this proceeding. The pay guaran-
tee assessment against automobiles is on a measurement ton basis.

49. As above stated, the February 10, 1972, Memorandum includes
a Pay Guarantee Plan which created a contingent liability of
$5,200,000 payable at the rate of $100,000 per week contingent upon
lack of work opportunities. The plan guaranteed 36 straight time
hours per week to “A” men and 18 straight time hours per week to
“B” men. As stated, the method of raising contributions to meet the
guarantee was again left to the determination of the employers. Liabil-
ity under the plan is contingent on lack of work opportunities and, as
indicated, the PMA members are assessed under a formula identical
with that of the Mech Fund.

30. In December 1972, PMA, at Kagel’s recommendation, deter-
mined to fund the Pay Guarantee Plan by the same funding formula
used during the interim period and set forth in No. T-2635, and on
December 15, 1972, filed with the Commission Agreement No.
T-2635-2. No. T-2635-2 recites that the funding formula expressed in
No. T-2635 is adopted “until termination of the aforesaid ILWU-PMA
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Pay Guarantee Plan and extensions thereof.” The memorandum of
February 10, 1973, had an expiration date of July 1, 1973. On June 24,
1974, PMA and the ILWU entered into a new “Memorandum of
Understanding” to expire June 30, 1975, which increased the amount
available to the “Pay Guarantee Plan” during the two years life of that
agreement to a fixed fund of $6,000,000 each year. No new Pay Guar-
antee Funding Agreement has been made by PMA nor filed with
reference to this June 24, 1973, Memorandum of Understanding.!?

Effect on Wobtrans of Assessments Under Agreement No. T-2635-2

51. Wobtrans does not pay any assessments to PMA under Agree-
ment No. T-2635-2. Assessments are against Wobtrans® stevedore
contractors, who may pass along to Wobtrans the PMA assessments,
although Wobtrans and its stevedores could negotiate otherwise.
Total vehicles discharged by Wobtrans at West Coast ports in 1972 was:

Port Total Number of Vehicles (F1.0Q. and T/C)
Los Angeles . ______  _______ el __ 45,977
San Francisco  _ . ____ D 31,218
Columbia River and Portland . ___ __ et e .- 5,226
Seattle . ____ .. ___.__.._.  ____ - et e 4,086

Lo-Lo unloading costs per vehicle for F.I1.O. and T/C movement were:

Port Unloading Costs Per Vehicle
Los Angeles __ ___  _.______ U $ 811
San Francisco ___  _.___.__ __.______  _.___ e e ~_ 1013
Columbia River _ _________ _______ v 8.16
Seattle ___ __ . o . i el 8.69

52. PMA asserts on the basis of the above figures the weighted
average unloading cost per vehicle discharged from Wobtrans’ vessels
in 1972 was $8.87: the Pay Guarantee Plan assessment (as of August
4, 1973) for automobiles was $.032 per ton; since an average Wobtrans
vehicle measures 8.577 tons, the Pay Guarantee assessment on an
average Wobtrans vehicle is 8.577 x $.032, or $.274 per vehicle. The
clerk manhour assessment for the Pay Guarantee Plan as of August 4,
1973, was $.29 per hour. In the San Francisco Bay area, for 1972,
Wobtrans stevedore, Marine Terminals, discharged an average of 0.96
vehicles per manhour. Consequently, PMA says that if Wobtrans had
been assessed on a manhour basis, the per vehicle assessment for its
operations in San Francisco for 1972 would have been 0.29 divided by
0.96, or $.302. The total of Wobtrans vehicles discharged at West Coast

19The presiding officer on August 2, [973, ruled that consideration of the funding of the Pay Guarantee Plan as
continued and amended “. . . is both appropriate under and required by the Commission's Order of Investigation.”
Procedura! Rultng, August 2, 1973,
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ports was 86,508 vehicles in 1972, and an average Wobtrans vehicle
measures 8.577 tons. Therefore, the total measurement tonnage of
Wobtrans’ vehicles discharged on the West Coast in 1972 was 741,979
revenue tons. The total PMA tonnage handled at West Coast ports in
1972 was as follows:

Revenue Tons

Autemobiles — e 5,233,750
General Cargo, including automeblles _______________________________________ 36,002,287
All Cargo _ _ 59,437,877

Wobtrans’ vehicles discharged in 1972 comprised only 14 percent of
the total automobile tonnage, only 2.1 percent of the general cargo
tonnage, and only 1.2 percent of all cargo.

33. None of the shippers or carriers of the remaining 86 percent of
the automobile shipments has protested the assessments under Agree-
ment No. T-2635-2,

54. As to the relative amount of Wobtrans® assessment, the total
weighted PMA tonnage for 1972 was 40,689,409 revenue tons. The
total assessments under Agreement No. T-2635-2 for all cargo (the full
assessment) at $.16 per ton was $6,510,305. Wobtrans’ assessment for
the 741,979 revenue tons carried in 1972, at $.032 per ton, was
$23,743. Thus, Wobtrans’ assessment for 1972 was only .36 percent of
the total assessments—even though it represented 1.2 percent of all
cargo carried. (If experience proves that the assessment rate at $.16
per ton will result in more than the required $6,000,000, all per-ton
rates will be proportionately reduced, so'that Wobtrans’ share of the
$6,000,000 fund will be $6,000,000 x .38%, or $21,600.,)

55. Wobtrans’ $.274 per vehicle assessment is, when compared to its
$8.87 per vehicle unloading costs, only 3 percent of its total unloading
costs per vehicle, In 1972, the total West Coast longshore and clerk
labor costs, exclusive of Pay Guarantee costs, were $175,867,000, and,
when the $6,000,000 Pay Guarantee costs are added, the total labor
cost was $181,867,000. The Pay Guarantee Plan represents 3.3 per-
cent of the total labor costs. Therefore, under the Pay Guarantee
assessment formula, Wobtrans pays a lesser proportion (3 percent)
than that which the Pay Guarantee costs bear to the total labor costs
(3.3 percent).

56. Whereas Wobtrans® assessment amounts to $.274 per vehicle, a
commodity other than an automobile having the same measurement-
to-weight ratio as Wobtrans’ vehicles (8.577 measurement tons to
1.075 weight tons pays $1.37 (8.577 tons X $.16 per ton), or 5 times
what Wobtrans pays. If the cargo is containerized, it pays 3.96 (8.577
tons X $.112 per ton), or 3 1/2 times what Wobtrans pays. Therefore,
cargo comparisons would appear to favor Wobtrans.
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57. The record shows the following comparitive productivity figures
for various types of cargo:

Cargo Category Manhours Per Ton
Breakbulk . ____ _______ ______.__ ______ . ___ . ___.____ ___ 0.86
Lumber __ .. _ L _L___ L_______ . ____  ________ 0.48
Awtomobiles . - _____. _________ L____ __ ____ . __  _____._____ 012
Containers _ . ________ ____._ e i Ml - 0.28
Bulk . o L e o ____ . 0.05

58. According to PMA, if these productivity figures are converted
to assessments based upon manhours ($.29 per hour), the resulting
manhour bases for these cargo categories can be compared with the
Pay Guarantee assessment formula, as follows:

These figures show that if a manhour assessment is considered the
“normal” method of allocating labor costs, automobiles and breakbulk
cargoes are given a preference by the tonnage assessment of the Pay
Guarantee assessment formula, whereas lumber, containers and bulk
cargoes are at a disadvantage.

59. PMA says and submits detailed data analyses to prove that Wob-
trans has through increased use of Ro-Ro and other innevative means
increased the productivity of its labor. Beginning in 1969 there has
been a steady increase in Wobtrans’ use of Ro-Ro vessels as shown by
the following summary:

60. The difference in productivity in San Francisco for Wobtrans’
Lo-Lo and Ro-Ro vessels for 1972 was as follows:

61. PMA submits the history of Wobtrans’ tonnage decline since
1969 as follows:
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62. The Joint Stipulation of Facts submitted by the parties to this
proceeding includes a productivity figure for automobiles of 8.6 tons
per manhour as of 1972. Using this figure, PMA calculates the decline
in manhours resulting from Wobtrans’ decreased carryings since 1969
can be approximated as follows:

63. PMA submits that Wobtrans’ increased use of Ro-Ro vessels in
recent years has further contributed to a decrease in manhours be-
cause of their high productivity. Using the 2.56 comparative ratio
between Lo-Lo and Ro-Ro productivity figures, PMA figures the loss
in manhours from Wobtrans' use of Ro-Ro vessels since 1969 can be
estimated as follows:

64. A summary of approximate decline of manhours (using 1969 as
a base year) resulting from (a) Wobtrans’ decreased carryings, and
(b) its shift to Ro-Ro vessels, is as follows:

63. Longshore labor costs on the West Coast have increased from
$4.13 per hour in 1960 to $8.87 per hour in 1972. Wobtrans’ per-
vehicle unloading costs have decreased from $10.45 in 1960 (the
Volkswagen case, 390 U.S. at 265) to $8.87 in 1972. Since the produc-
tivity of Wobtrans’ Ro-Ro vessels is 2.56 times that of its Lo-Lo vessels,
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Wobtrans’ per-vehicle unloading cost for its Ro-Ro vessels in 1972 was
$8.87 divided by 2.56, or $3.46. Consequently, using Ro-Ro vessels
Wobtrans has reduced its per-vehicle unloading costs from $10.45 in
1960 to $3.46 in 1972.

66. In his investigation of a Pay Guarantee assessment formula,
Kagel considered the productivity increases of Wobtrans, in having an
opportunity under the PMA-ILWU collective bargaining agreement
to ship its automobiles to the West Coast on its highly productive
Ro-Ro vessels.

67. On the basis of the data submitted by the parties and included
in the record, as well as the analyses of that data both by the witnesses
and in the briefs, it appears that—particularly during the period from
1969 to 1972—Waobtrans through the introduction and use of Ro-Ro
vessels and other more efficient means has substantially increased—in
some instances between two and three fold—the productivity of the
labor engaged in its stevedoring activities. As a result, its labor costs
have substantially diminished. These benefits flow from the underly-
ing collective bargaining arrangements between PMA and ILWU
which resulted in the Pay Guarantee Plan which is funded by the
assessment formula under consideration herein. It also appears that,
while no precise mathematical equation is practicable between be-
nefit and burden, there does not appear to be any marked disparity
between benefit and burden as between automobiles and various
other types of cargo.

68. Although diminishing work opportunity was one of the principal
concerns of the ILWU in seeking a Pay Guarantee Plan, the benefits
which longshoremen receive under the plan are not solely related to
declining work opportunity.

69. It is unlikely that the Pay Guarantee Plan will be discontinued
when there is suflicient work for all longshoremen, and in fact there
is presently, and was in 1972, sufficient work for most of the estab-
lished work force. The principal concerns of the ILWU in negotiating
the Pay Guarantee Plan were that (1) longshoring in some ports is
highly seasonal, (2) because ships often arrive in groups or not at all,
longshore work comes in peaks and valleys, and (3) trades may dry up
and ports may die.

DISCUSSION AND CONCLUSIONS

The principles which govern this case are found in the opinions of
the Justices of the Supreme Court in the Volkswagen case in 1968.!!
Justice Stewart for the majority found that the M & M funding agree-

1 Volkswagen v. FM.C, 390 U.S. 261, 279, ef seq.
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ment (lineal ancestor of the agreement now before us) was required
by section 13 of the Act to be “approved, disapproved or modified.”
Of necessity, that would require decision on remand whether sections
16 and/or 17 were violated by the agreement. Accordingly, the Jus-
tices each gave some guidance to the Commission in the “handling of
these issues.” 13

Justice Stewart wrote: 13

The Commission ruled that the petitioner had failed to demonstrate any “undue or
unreasonable prejudice or disadvantage” under §16 solely because it had not shown any
unequal treatment as betwsen its automobiles and other automobiles or other cargo
competitive with automobiles. In so ruling the Commission applied the “competitive
relationship™ doctrine which it has developed in cases concerning rates for carriage of
goods by sea. But the Commission in cases not involving freight rates and the particula-
rized economics that result from a vessel’s finite cargo capacity, has often found §16
violations even in the absence of a ““competitive relationship.” . .. When the agreement
in the present case is filed, the Commission may consider anew whether the mere
absence of a competitive relationship would foreclose further $16 inquiry.

The Court’s instruction with regard to section 17 was somewhat
more trenchant: 14

With respect to Section 17, the Commission found that the assessment upon petitioner’s
automobiles was not “unreasonable,” because the petitioner had received “substantial
benefits” in return for the assessment, and there was no showing of a deliberate intent
to impose an unfair burden upon the petitioner. This, we think, reflects far too narrow
a view of §17. It may be that a relatively small charge imposed uniformly for the benefit
of an entire group can be reasonable under $17, even though not all members of the
group receive equal benefits. , . . But here a relatively large charge was unequally
imposed. The benefits received by the petitioner may have been substantial, but other
cargo received greater benefits at one-tenth the cost. Moreover, the question of reason-
ableness under §17 does nat depend upon unlawful or discriminatory intent. . . .18

The question under $17 is not whether the petitioner has recelved some substantial
benefit as the result of the Mech Fund assessment, but whether the correlation of that -
benefit to the charges imposed is reasonable. The “substantial benefits” measure of
unreasonableness used by the Commission in this case is far too blunt an instrument.
Nothing in the language or history of the statute supports so tortured a construction of
the phrase “just and reasonabls.” . . . The proper inquiry under §17 is, in a word,
whether the charge levied is reasonably related to the service rendered.

Mr. Justice Harlan in his concurring opinion elaborated on the effect
of the assessment agreement in the light of the commands of sections

13“The Commission will be called upon again to consider the effect of §4$186 & 17 since an agreement that vialates
a speciflc provision of the Act must be disapproved. Accordingly, it is not Inappropriate without now passing upan
the ultimate merits of the §§18 & 17 Issues to give brief cansideration of the Commission's handling of thase issues
aon the present record.”
13360 U.S. 270.
"Iird, p. 280, et seq.
"The Court quoted the Commisglon:
[Sections 18 and 17] proscribe and make unlawful certain conduct, without regard to intent. The offense is
committed by the mare doing of the act, and the quastion of intent is not invelved.” Hellanic Linas Lid— Violation
af Sections 16 (First) and 17, 7 FM.C. 673, 675876 (1964).
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16 and 17 of the Act. Remarking that the agreement was unlike any
which had previously been considered by the Commission and in-
volved an issue of “first impression.” He then said, in part: '@

... the agreement levied a “tax” on Association members, which . . . would be used
to pay for a general benefit to the shipping industry, but the allocation of that tax bore
no direct relationship to benefits received by customers.

The real difficulty in this case is to formulate a workable definition of whether the
burdens have been “unfairly” allocated. . . . The fact that all automobiles are treated
alike should not have prevented the Commission from inquiring whether special treat-
ment for this class of goods was necessary under the circumstances and, if so, whether
the special rule adopted was the fairest that could be devised.

The Commission’s interpretation of §17 was also erroneous. The Commission held
that since petitioner received substantial benefits from the modernization program it
would not make minute inquiry into whether petitioner’s benefits precisely corre-
sponded to the costs imposed. The first difficulty is with the conclusion that petitioner
received “substantial benefits.” . . . It may be that those who will directly benefit from
modernization and those who will benefit only from increased stability during the
course of a modernization program in which they have no interest (and which others
have imposed on them) should both pay part of the cost of the Mech Fund. However,
the existence of such a categorical difference between the benefits received by different
groups should at least invite inquiry whether charges are as appropriately proportioned
as would be feasible.

... Of course charges need only be “reasonably” related to benefits, and not perfectly
or exactly related, Fvans Cooperage Co. v. Board of Commissioners of the Port of New
Origans, 6 F.M.B. 415, 418, but in this case inquiry ceased before it had reached even
that nearer point.

Mr. Justice Fortas, agreeing that the agreement was required to be
filed under section 15, remarked that the Court’s opinion did not
purport to “determine the effect of §§16 and 17 [on the allocation
agreement] and I believe that the Court certainly should not do so.”

While Justice Douglas could not “say that the Commission erred in
finding no violation of §16” he agreed that the case should be re-
manded to the Commission for further findings under section 17. In
a footnote Justice Douglas described the impact of the agreement on
the carriage of petitioner’s automobiles '7 and the disproportion be-
tween the benefits received by petitioner and the charges imposed
upon his cargo as compared with other cargo. He agreed that the
*“substantial benefit test” represents too narrow a view of section 17:

.. . To focus an inquiry solely on the benefits received may obscure the disparity
between the charges ultimately falling upon petitioner and those exacted from other
shippers. The Commission should compare the benefits received with the charges
imposed on petitioner’s cargo and with those levied upon other cargo, which receives
substantially similar benefits, before the question of reasonableness can be resolved.
This determination is for the Commission to make in the first instance.

18]bid, pp. 261-295 [footnotes deleted].
17390 U.S. 26; 315 (footnote 30).
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Hence, without specifying what assessment allocation arrangement
would satisfy the requirements of sections 16 and 17, all the Justices
(save, possibly Mr. Justice Fortas) clearly indicated that the assessment
formula under attack by petitioner (Volkswagen) would not. The
Court pointed out that the Mech Fund assessment charged peti-
tioner’s automobiles $2.35 per vehicle representing an increase of 22.5
percent in unloading cost whereas if charged by weight the increase
would have been 25¢ per vehicle—an increase of about 2.4 percent
which it noted was “comparable to the average Mech Fund assess-
ment of 2.2 percent for all other general cargo. This was the nub of
the Court’s consideration of petitioner’s plight under the assessment
agreement. The Court, quite pointedly, drew attention to the appar-
ent inequity involved. It said: !8

Assessment by meesurement rather than by weight thus resulted in an assessment rate
for petitioner’s automobiles of 10 times that for other West Coast cargo—although
automobiles had less to gain than other cargo from the Mech Fund agreement.

In summary, the Supreme Court marked out the general area but
not the exact bounds within which to determine whether the assess-
ment agreement meets the minimum tests necessary to avoid the
prohibition of sections 16 and 17 of the Act. However, all members of
the Court concurred in the judgment which left to the Commission
the duty to make the judgment initially whether in all the relevant
circumstances, the agreement gave “any undue or unreasonable pref-
erence or advantage to any description of traffic in any respect whatso-
ever” (section 16) or imposes “unjust or unreasonable regulations or
practices relating to or connected with the receiving, handling, stor-
ing or delivering of property” (section 17).!® Specifically, the Court
determined that the mere lack of a “competitive relationship should
not have foreclosed further inquiry under §16” and that the “proper
inquiry under §17 is, in a word, whether the charge levied is reason-
ably related to the service rendered.” (Emphasis supplied.) In other
words, whether, broadly speaking, the petitioner is getting a “fair
shake.” It was not the Court’s intention to set a precedent for the
substitution of its judgment for that of the Commission or to impose
a rigid procedural mold on the elasticity of the administrative process
in this sensitive and vital area of maritime commerce. The Court said
that the “substantial benefit” test applied by the Commission to the
earlier funding agreement was “far too blunt an instrument” with
which to fashion compliance with sections 16 and 17 of the Act.

18390 U.S. 261, 266.
'*In the latter event the Commission may “determine, prescribe and order enforced a just and reasonable
regulation or practice.” 48 U.S.C. §8186 (§17),
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Indeed, the Court characterized the Commission’s reading of the
statutory phrase “just and reasonable” as “tortured.” “Substantial”
benefit to Volkswagen could not alone render the formula just and
reasonable.

However, a fair reading of the several opinions of the Justices leads
to the conclusion that in determining what is “just and reasonable”
under the test laid down by the Court in the particular circumstances
of a given case it is not necessary to make minute inquiry whether the
benefits received by one type of cargo precisely correspond to the
benefits received by a different type of cargo. It is sufficient if any
disparity which may result falls within reasonable tolerances. Indeed,
Mr. Justice Stewart specifically recognized that a “relatively small
charge™ imposed uniformly for the benefit of an entire group can be
reasonable under section 17 even though not all members of the group
received equal treatment [390 U.S. 281] and Mr. Justice Harlan said
that disparity of benefit should at least “invite inquiry” whether the
charges were “appropriately proportioned.” The Court appears im-
plicitly to have recognized that to require a precise balancing of bur-
dens against benefits within the frame of the complicated structures
and many-faceted interests which compose the maritime/labor com-
plex on the West Coast of the United States would be impractical, if
not impossible without risking serious consequences to the maritime
commerce of the United States.

The new formula as above stated was worked out in protracted
negotiations among the interested parties and constitutes a more rea-
sonable a solution to the sensitive and difficult problems presented by
the need for an assessment agreement acceptable to a large number
of parties with variant interests than any method of theoretical evalua-
tion of benefits against burden could have produced.

While the agreement herein may not be, and quite surely is not, in
perfect accord with ideal and theoretical concepts of justice and
probity, it may well be the best solution within the general frame
prescribed by the Court that could be devised and agreed upon in all
the circumnstances by all the parties whose positions were entitled to
be heard and taken into account. Certainly, it appears to constitute a
rough equation of benefits against burden accruing to automobile
cargo as contrasted with other types of cargo affected by the agree-
ment.

Concededly, the burden on Volkswagen was greatly reduced—i.e.,
from 10 times to twice that of breakbulk. The result was not a “scien-
tific” formula, but a negotiated settlement that all the parties accepted
and could “live with” which did substantial justice within the frame
set out by the Supreme Court.

18 FM.C.
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It should be noted in passing that the catalyst of the Supreme
Court’s rejection of the Commission’s “substantial benefit” test of
compliance with sections 16 and 17 of the Act was the gross disparity
in the effect of the original M & M assessment formula on automobiles
as against other cargo. Also, PMA “was dominated by common carri-
ers” whose intent was said to be and may well have been to “shift a
disproportionate share of the Mech Fund assessment” onto Volks-
wagen “which did not patronize those common carriers.” In a foot-
note to his opinion, Justice Stewart quite pointedly remarked that
both the committee of PMA which devised the assessment formula
and the one which later ruled on claims of inequities were made up
entirely of carriers: “neither committee had a single member who was
a stevedoring contractor or terminal operator although there were
many such in PMA.” (390 U.S. 267). While these practical circum-
stances of commercial “competition” may not have been definitive of
the Court decision they clearly played a part and to some degree
affected the result.

Also, it should be observed that it was not the use of measurement
rather than weight in assessing automobiles or the fact that the for-
mula may have been arrived at by agreement among interested par-
ties that the Court found objectionable. Rather it was failure of the
Commission to consider the relative impact of the benefit/burden
realities on various types of cargo. This seems clear from the Court’s
emphasis on the disproportionate burden originally imposed on Volks-
wagen,

Wabtrans argues that PMA has made no real attempt to deal with
the “central issue” in the case as defined by the Supreme Court which
is whether “the special rule adopted” in the agreement with respect
to automobiles “was the fairest that could be devised” which Justice
Harlan said should be the objective, in his concurring opinion in
Volkswagen (390 U.S. 203-294). Wobtrans says it is obvious that PMA
made no attempt to corelate benefits and burdens, and, as Kagel
“repeatedly” made clear, the formula by which the Pay Guarantee
Plan is being funded was arrived at by mediation, and not through
corelation of benefits and burdens. Wobtrans complains that instead
of attempting any affirmative justification for its formula PMA in the
record and its briefs concentrates on attempting to show that “for a
variety of reasonsthe burden on automobilesisdifferent from that which
drew the cricicism of the Supreme Court in the earlier decision.”

As indicated above, we do not read the Supreme Court's dictum or
any subsequent Commission instruction to prescribe any particular
method of arriving at an assessment formula under a funding arrange-
ment such as here involved. Nor is there any indication that the courts
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or the Commission has proscribed mediation among interested parties
—including complaining parties—as an appropriate method to arrive
at a solution of such a funding problem provided the result is workable
in the real world of maritime commerce and labor relations and at the
same time meets the test required by the language of sections 16 and
17 as interpreted by the Commission in the light of the Supreme
Court’s dicta in the Volkswagen case. We think the agreement herein
accomplishes that result.

It would be fruitless and nonproductive to expand this opinion
by a further recitation, rehash and comment in detail on the ple-
thora of statistical data, argumentation and analyses which are pre-
sented in the record and the able briefs of counsel. The exhibits
and briefs have been carefully read and considered. The record
fully establishes that, in arriving at the funding formula embodied
in the M & M funding agreement and now carried forward into
the agreement before us, Kagel, acting on the instructions of PMA
and with the approval of the Commission, took adequate account
of the burden/benefit requirement laid down by the Supreme
Court. As appears from the findings herein and in more detail in
the record and briefs of the parties upon which they are based, the
formula included in the Pay Guarantee Funding Agreement—
while perhaps not as favorable to Wobtrans as it could have been
without tipping the scales in the opposite direction—cannot be said
to be outside the perimeter of reasonable relation between burden
and benefit required of such agreements by sections 16 and 17 of
the Act.

Several particular matters stressed in the briefs require some com-
ment. The Commission in a recent similar case involving some of the
same issues and parties recognized the difficulty of precise equation
of benefit with burden by a “scientific formula™ in an assessment
agreement similar to that here involved. In Transamerican Trailer
Transport, Inc. et al. v. New York Shipping Association, 13 S.R.R. 73,
91 (subsequently referred to as NYSA), the Commission in determin-
ing an appropriate assessment formula within the frame laid down by
the Supreme Court in Volkswagen frankly adopted a “reasonable
compromise” between differing positions put forward by the parties
to meet their contending interests.

It, in effect, “split the difference” between these various proposals
in adopting the “weight-ton formula” as satisfying the Supreme
Court’s requirement that the “costs which automobiles suffer are rea-
sonably related to the benefits they receive.” In addition, the Commis-
sion noted the recommendation of members of the assesstnent com-
mittee that the weight ton formula be adopted, and the willingness of
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two of the interested parties to accept that formula as an “alternate
solution to end litigation.”

The relation of the NYSA case to that at hand is discussed in de-
tail by both parties in their briefs. As above noted, Wobtrans raised
the appropriate questions with Kagel and submitted the NYSA pro-
posed findings and briefs to Kagel for his consideration. However,
Kagel concluded that and we agree, the NYSA matter was a differ-
ent assessment arrangement, to fund a different plan under a dif-
ferent collective bargaining agreement involving assessment for
multiple fringe benefits. As PMA points out, the assessment dis-
cussed in NYSA was to meet NYSA’s obligations as to (1) pensions,
(2) welfare and clinics, (3) guaranteed annual income, (4) “shortfall”
of actual hours worked at the Port of New York, and (5) adminis-
trative expenses of NYSA (11 S.R.R. at 836). The total obligations
were in excess of $70,000,000 per year. The total obligation under
the Pay Guarantee Plan is $6,000,000 and covers only a pay guar-
antee benefit. PMA assessment for other fringe benefits similar to
those of the NYSA plan (vacations, pensions, welfare) are funded
on a manhour basis. Therefore, any comparison of the West Coast
situation with the NYSA case must take into account that a/! ben-
efits under the NYSA plan are assessed on a manhour/tonnage basis,
whereas all but one of the PMA-ILWU fringe benefits are calculated
on a man-hour basis,

A number of other comparisons are made between the NYSA agree-
ment and the PMA agreement here under consideration. A number
of arguments are made by Wobtrans, most of which were rejected by
Kagel which were designed to apply the weight ton formula to this
case on analogy to the Commission’s NYSA opinion. These arguments
are not convincing in view of the wide differences in circumstances
and arrangements underlying the two cases.

Nor do we agree with Wobtrans’ position that the “Court as a whole
squarely repudiated the doctrine that an assessment satisfied the Ship-
ping Act if it was generally reasonable and administratively conve-
nient.” As above indicated, the Court was influenced by the obvious
unreasonableness of the original M & M funding formula leading to a
gross disproportion between burden and benefit; and the complete
absence of any attempt by the Commission to relate burdens to ben-
efits. Indeed, as we have pointed out earlier therein, not an exact or
precise relation of burden to benefit but one which, after due consid-
eration of the relevant circumstances of the particular case, reason-
ably relates such burdens to benefits, satisfies the requirements of the
Act. If this is an improper reading of the Court’s opinion it will doubt-
less be corrected on appeal.
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Nor does the implication of unfairness or bias indicated in the
Court’s opinion apply to the subsequent history of the consideration
and development of the present formula. There is no evidence-indeed
no allegation—that the cards were stacked against Wobtrans in the
selection of Kagel or in his consideration of the M & M funding for-
mula or in his recommendation that the same or a similar formula be
incorporated into the Pay Guarantee funding arrangements. It is not
without significance that Wobtrans accepted Kagel’s determination in
the former case—albeit with some reservations.

Finally, Wobtrans says Kagel failed to take account, in his considera-
tion of the Pay Guarantee Funding Formula, that:

(a) Volkswagen had agreed to assessments in accordance with the
earlier formula in consideration of moneys from the escrow fund
which balanced out the discrimination against its cargo, (b) Volks-
wagen had acceded to the Mech Fund formula solely by way of com-
promise and to maintain waterfront harmony and (¢) automobiles
have not been responsible for any decline in man-hours worked by
ILWU members for the period from 1968 to date.

In considering both the Mech Fund formula and the Pay Guarantee
formula Kagel solicited and received detailed statements from Wob-
trans’ counsel who were afforded an opportunity to present such views
and facts as they chose. These submissions—both written and oral—
were duly considered by Kagel in connection with his consideration
of those submitted by other interested parties.

There appears to be no doubt that Wobtrans either fully presented
or was afforded ample opportunity fully to present whatever argu-
ments or facts it felt to be important and useful to its cause—including
those it now asserts were not considered by Kagel.

While of course we cannot say that in abstract terms the funding
agreement is the “fairest” that could conceivably have been devised,
one who has considered the record in this proceeding cannot help but
be convinced that the method used by Kagel of arriving at a funding
formula was within the frame of the Supreme Court’s interpretation
of the Act. Indeed, it was quite probably the only reasonably feasible
method in the circumstances. One must be equally convinced that,
within reasonable tolerances, the result while not ideal meets the tests
laid down by the Supreme Court under sections 16 and 17 of the Act.

Agreement No. T-2635-2 does not give any undue or unreasonable
preference or advantage to any other cargo over automobiles in viola-
tion of section 16 of the Act nor is the assessment being charged
automobiles an unreasonable practice related to receiving, handling,
storing or delivering property in violation of section 17 of the Act.

Agreement No. T-2635-2 is not unjustly discriminatory or unfair as
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regards the carriage of automobiles and accordingly may be approved
pursuant to section 15 of the said Act,

(S) ASHBROOK P. BRYANT,

Administrative Law Judge.
WASHINGTON, D.C.,

February 6, 1974,
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SPECIAL DoOCKET No. 463
MAFATLAL LTD.
(25

SCINDIA STEAM NAVIGATION Co. LYD.

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

August 13, 1974

No exceptions having been taken to the initial decision in this pro-
ceeding and the Commission having determined not to review same,
notice is hereby given that the initial decision became the decision of
the Commission on August 13, 1974.

1t is ordered, That applicant is authorized to refund $69.26 of the
charges previously assessed Mafatlal Ltd.

It is further ordered, That applicant shall publish promptly in its
appropriate tariff, the following notice:

“Notice is hereby given, as required by the decision in Special Docket 463 that effective
April 27, 1974, for purposes of refund or waiver of freight charges on shipments which
may have been shipped from India during the period from April 27, 1974, through May
10, 1974, the rate on ‘Jute Bagging for Cotton Bale Covering’, is $35.25 CBM subject
to all applicable rules, regulations, terms, and conditions of said rate and this tariff.”

1t is further ordered, That refund of the charges will be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the refund.

By the Commission.

[SEAL] (S) Francis C. HURNEY,
Secretary.
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SPECIAL DOCKET No. 463
MAFATLAL LTD.
.

SCINDIA STEAM NAVIGATION Co. LTD.

Scindia Steam Navigation Co. Ltd., permitted to refund a portion of the freight charges.

INITIAL DECISION OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE!

Scindia Stearm Navigation Company, Ltd., has requested permission
to refund a portion of the freight charges on a shipment of jute bag-
ging for cotton bale covering under a bill of lading dated April 27,
1974. Scindia booked a shipment of 92.3523 CBM of jute bagging for
cotton bale covering from Calcutta, India, to San Francisco, California.
Through error Scindia charged a rate of $36.00 per cubic bale meter.

Effective March 15, 1974, there was a general increase in rates of
12.5 percent. The rate in effect prior to the increase was $31.25 per
cubic bale meter. As increased it would be $35.25 per cubic bale
meter. Due to clerical error a rate of $36.00 per cubic bale meter was
instead published in the tariff. Therefore, the rate applicable at the
time of the shipment under The Scindia Steam Navigation Co., Ltd.,
Tariff, F.M.C. No. 13, East Coast of India & Bangladesh to U. §. &
Canadian Pacific Coast Ports, page 21, effective March 15, 1974, was
$36.00 per cubic bale meter. This rate yielded a total freight for the
shipment of $3,324.68. The proper rate of $35.25 would have yielded
a total freight of $3,255.42.

Authority is sought to refund the difference between the applicable
rate and the rate charged, or $69.26. Scindia alleges there was no other
shipments of the same or similar commodity moved during approxi-
mately the same period of time at the rate applicable at the time of
the shipment here involved.

Section 18(b)(3) of the Shipping Act, 46 USC 817, as amended by

1This decision became the decision of the Commission 8/13/74

43

18 FM.C.



44 FEDERAL MARITIME COMMISSION

Public Law 90-298, and as further implemented by Rule 6(b),
Special Docket Applications, Rules of Practice and Procedure,
46 CFR 502.92, is the applicable law. Briefly it provides that the
Federal Maritime Commission may, in its discretion and for good
cause, permit a common carrier by water in the foreign commerce of
the United States to refund a portion of the freight charges collected
from a shipper or waive the collection of a portion of the charges
from a shipper where there is an error in a tariff of a clerical or
administrative nature and such refund or waiver will not result in a
discrimination among shippers. Furthermore, prior to applying for
such authority, the carrier must have filed a new tariff which sets forth
the rate on which such refund or waiver would be based. The applica-
tion for refund or waiver must be filed with the Commission within
one hundred and eighty days from the date of shipment. All these
requirements have been met.

Finally, the carrier must agree that if permission is granted, an
appropriate notice will be published in its tariff, or such other steps
taken as may be required to give notice of the rate on which such
refund or waiver would be based.

Applied to the instant situation, it is found that refund of the differ-
ence between the applicable rate and the rate charged may be al-
lowed.? Accordingly, respondent Scindia Steam Navigation Co., Ltd.,
is hereby permitted to refund the sum of $69.26, which represernts the
difference between the rate of $35.25 per cubic bale meter and the
rate of $36.00 per cubic bale meter, The notice of refund shall be
published in Scindia’s tariff.

(S) JouN E. COGRAVE,
Administrative Law Judge.
WASHINGTON, D. C,,
July 18, 1974.

Hawatlan Agricide & Feritlizer Co., Ltd. v. Micronasia Interocean Line, Inc., Special Docket No. 404, 12 F.M.C.
322 (1880); U. S. Department of Agriculture v. Tropwood Lines, Special Docket No. 449, 10 SRR 1080 (1972); end
U. 8. Department af Agriculture v. Waterman Staamship Corporation, Special Docket No. 451, 13 SRR 540 (1973).
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DockET No. 73-74

MODIFICATION OF ARTICLE 4 AGREEMENT NoO. 3302—
THE ASSOCIATION OF WEST COAST STEAMSHIP COMPANIES

Evidence adduced is insufficient to render judgment that would modify the unanimity
voting provision in Agreement 3302 of the Association of West Coast Steamship
Companies (ASSWESTCO) as it relates to decisions affecting rates.

Proceeding is referred to the Office of Administrative Law Judges for hearing and the
development of a record adequate to the formulation of a reasoned decision.

Donald J. Brunner and Stephen T. Rudman, Hearing Counsel.
REPORT

By THE COMMISSION: (Commissioners Barrett, Hearn and Morse;
Chairman Bentley and Vice Chairman Day concurring)
Decided 9/23/74

By Order served November 15, 1973, the Commission, pursuant to
sections 15 and 22 of the Shipping Act, 1916, directed the Association
of West Coast Steamship Companies (ASSWESTCOQ) to show cause
why Article 4 of ASSWESTCO Agreement No. 3302 should not be
modified “to reduce the voting requirements in any decision affecting
rate changes from unanimity to something less than unanimity, such
as two-thirds or three-fourths.” This action was based upon informa-
tion on file with the Commission indicating that member lines of
ASSWESTCO have attempted in the past to reduce such voting re-
quirements in the conference agreement from unanimity to two-
thirds majority vote. However, because the institution of such a
change itself requires unanimous approval of the member lines under
Article 4 of the ASSWESTCO agreement now in effect, such efforts
have apparently been thwarted by the lone dissenting vote of one
member line, Flota Mercante Grancolombiana, S.A. (Grancolom-
biana).

The only response filed pursuant to the Commission’s Order to
Show Cause was a Memorandum of Law submitted by Hearing
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Counsel. None of the respondents submitted affidavits, memoranda, or
requests for hearing as permitted under the Order to Show Cause.

BACKGROUND

The unanimous voting procedure at issue was introduced at the
time ASSWESTCOQO was organized in 1934, and has been retained
through the years. It is clear from information before the Commission,
however, that nine of the. 10 ASSWESTCO member lines may now
wish to amend the Article 4 unanimity provision and adopt a majority
vote provision, but are being effectively blocked in such efforts by
Grancolombiana.

The member lines’ positions were last presented to the Commission
on November 16, 1973, when ASSWESTCO submitted to the Com-
mission a copy of a letter mailed to its member lines on that same day
which addressed itself specifically to the Commission Order. It read
in part:

Since the Conferences’ position has been clearly stated to the FMC, it is the Chairman’s
position that further clarification from his office is unnecessary. Should any memberline
have changed their position since the last voting on this matter, we ask that the Chair-
man be notified at once. Should any memberline desire that the Chairman submit an
affidavit, please so inform and a special meeting will be held to discuss this matter.

This informal letter was the only correspondence received by the
Commission following issuance of its Order to Show Cause from either
ASSWESTCO or its member lines prior to the December 17, 1073,
deadline for the filing of responses thereto.

Hearing Counsel, in their Memorandum of Law submitted in re-
sponse to the Order, argued that the ability of one member line to
utilize the unanimity rule of Article 4 to frustrate the wishes of almost
all of the other member lines of ASSWESTCO “is clearly conduct
detrimental to the commerce of the United States.” They therefore
urged the Commission to modify Agreement No. 3302 to provide
for a two-thirds majority for any decision taken by members of
ASSWESTCO with regard to rate changes.

Not until January 17, 1974, did Grancolombiana submit a letter to
the Commission, in which it suggested surprise at the recommenda-
tion of Hearing Counsel and reiterated its opposition to any amend-
ment of Article 4.

DISCUSSION AND CONCLUSIONS

The Commission considers it most inapprapriate that ASSWESTCO
and its member lines failed to respond in this proceeding under the

18 F.M.C.
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procedures set forth in the Order to Show Cause. While we presume
that all Respondents felt that their positions on the matter at issue had
previously been adequately presented, albeit informally to the Com-
mission, with no need for restatement, the fact remains that there was
a breakdown in complying with a properly issued Commission Order
in a proceeding undertaken primarily to investigate and protect Re-
spondents’ individual and collective interests. While the Commission
might attempt to render a judgment in this case based solely on the
documentary evidence now available to it, we believe that due pro-
cess considerations require that this proceeding be assigned to the
Office of Administrative Law Judges for hearing. Only through the
development of a complete record with full opportunity for parties to
be heard will the best interests of the Association, the individual mem-
ber lines and the public be served.

Therefore, pursuant to its authority under section 15 of the Shipping
Act, 1916, the Commission here by refers this proceeding to the Office
of Administrative Law Judges for hearing to determine whether Arti-
cle 4 of ASSWESTCO Agreement No. 3302 should be modified to
provide for less than unanimous voting in any decision affecting rates.
An appropriate order will be entered.

Chairman Helen Delich Bentley and Vice Chairman James V. Day,
concurring;:

Although we are of the opinion that the documentary evidence
available to the Commission in this case could be determined as suffi-
cient to render judgment, we defer to our colleagues in the referring
of this matter to the Office of Administrative Law Judges.

[SEAL] (S) Francis C. HURNEY,
Secretary.
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DockET No. 73-74

MODIFICATION OF ARTICLE 4 AGREEMENT No. 3302—
THE ASSOCIATION OF WEST COAST STEAMSHIP COMPANIES

ORDER

This proceeding was initiated by the Federal Maritime Commission to
determine, inter alia, whether Article 4 of Agreement No. 3302—
Association of West Coast Steamship Companies (ASSWESTCO)
should be amended to provide for a less than unanimous vote for any
decision effecting rate changes. The Commission has fully considered
the matter and has this date made and entered of record a Report
containing its findings and conclusion thereon, which Report is hereby
referred to and made a part hereof. The Commission found that the
record in this proceeding was inadequate to formulate a fair and
reasoned decision.

Therefore, For the reasons enunciated in said Report,

It is ordered, That Docket 73-74 is hereby referred to the Office of
Administrative Law Judges for hearing and the development of a
record adequate to determine whether modification is necessary of the
unanimity provision of Article 4, ASSWESTCO Agreement No. 3302,
as it relates to decisions effecting rates.

1t is further ordered, That the presiding Administrative Law Judge
shall, based on his findings of fact and cenclusions of law, issue an
Initial Decision that determines what modification, if any, is necessary
regarding the unanimity provision at issue.

1t is further ordered, That all member lines of ASSWESTCO shall
be named respondents in this proceeding.

By the Commission.

{S) FraNcis C. HURNEY,
Secretary.
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No. 72-30

CoMMODITY CREDIT CORPORATION AND UNITED
STATES AGENCY FOR INTERNATIONAL DEVELOPMENT

v.

LYKXES BROTHERS STEAMSHIP CO., INC., ET AL.

NOTICE OF ADOPTION OF INITIAL DECISION
October 31, 1974

No exceptions having been filed to the initial decision of the Admin-
istrative Law Judge in this proceeding and the Commission having
determined not to review same, notice is hereby given that the initial
decision became the decision of the Commission on October 31,1974,

By the Commission.

[SEAL] {S) FraNcis C. HURNEY,
Secretary.
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No. 72-30

CoMMODITY CREDIT CORPORATION AND UNITED
STATES AGENCY FOR INTERNATIONAL DEVELOPMENT

v
LYKES BROTHERS STEAMSHIP CO., INC., ET AL.

A war risk surcharge on relief shipments to Lebanese ports was not violative of sections
15, 16 and 17 because tranaportation factors, such as risk and port congestion, were
present.

Barry D. Hersh for complainants,
Edward S. Bagley for respondents Gulf/Mediterranean Ports Con-
ference, Lykes Bros. Steamship Co., Inc., and Hellenic Lines Ltd.

INITIAL DECISION OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE!

This complaint proceeding is before me on a motion for summary
judgment filed by respondents Lykes Bros. Steamship Co., Inc., Hel-
lenic Lines Ltd., and the Gulf/Mediterranean Ports Conference, The
case arose from a complaint filed by the Commodity Credit Corpora-
tion (CCC) and the Agency for International Development (AID) %
against the North Atlantic/Mediterranean Freight Conference, and
its member lines, the respondents already noted above, and the inde-
pendent lines, D. B. Turkish Cargo Lines and Jan C. Uiterwyk Co.

The complaint, as amended, charges respondents with violations of
sections 15, 16, 17 and 18(b}(5) of the Shipping Act, 1916 (46 U.S.C.
814, 815, 816 and 817) because of their imposition of a “war risk
surcharge” on shipments to Lebanese ports. The period involved is
from November 22, 1969, through February 1973. Reparation in the
amount of $91,080.14 was sought by complainants.

CCC and AID are charged with the responsibility for shipping relief

'"This decision the decision of the Commission 10/31/74
2AID and CCC are sometimes collectively referred to herein as the Government.
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cargoes as part of programs under Title II of Public Law 480—83rd
Congress, (68 Stat. 457, 7 US.C. 1721, ef seq.), and the provisions of
the Foreign Assistance Act of 1961, as amended, (75 Stat. 424, 22
U.S.C. 2151-2407). In discharging that responsibility, complainants
use the services of the respondents.

Respondent North Atlantic/Mediterranean Freight Conference
serves ports in the North Atlantic Hampton Roads/Eastport Range
and ports in the Mediterranean, the Sea of Marmara, the Black Sea,
and the Atlantic Coast of Morocco. It does not serve ports in Spain and
Israel. Respondent Gulf/Mediterranean Ports Conference, serves
ports in the South Atlantic/Gulf of Mexico Range, Cape Hatteras to
Brownsville, and ports in the Mediterranean, including the Gulf of
Taranto, the Adriatic Sea, the Black Sea, and the Atlantic Coast of
Morocco to Port Said, inclusive. It does not serve ports in Spain.

Before proceeding to the facts such as they are, some clarification
of the current status of the respondents and the issues in the case is
necessary.

The North Atlantic/Mediterranean Freight Conference is no longer
a party to the proceeding their motion to be dismissed as a party
having been previously granted. At the hearing, complainants moved
the dismissal of D. B. Turkish Cargo on the ground that they had
examined the material furnished on discovery and had concluded that
the surcharge of D. B. Turkish was reasonable and further proceedings
against D. B. Turkish were unwarranted. Action on the motion was
withheld pending decision on the motion for summary judgment and
the motion is hereby granted.

Complainants’ remaining allegations under 18(b)(5) have now be-
come moot. Upon an earlier motion that part of the complaint which
sought reparation under section 18(b)(5) was dismissed on the ground
that until a rate has been declared unlawful by the Commission under
section 18(b)(5) no reparation can be awarded on the basis of that rate.
Insofar as the respondents not dismissed, the ruling left complainants
free, however, to seek disapproval of the surcharge under 18(b)(5). As
noted, this course has also become moot as the challenged surcharges
were at the time of the hearing and are no longer in effect and any
determination of their validity under section 18(b)(5) would be aca-
demic. See Rates Hong Kong-United States Trade, 11 FM.C. 168
(1967). Accordingly, so much of the complaint as alleges violations of
section 18(b)(5) is hereby dismissed. There remain then the asserted
violations of sections 15, 16 and 17 of the Act.

Finally, complainants assert that Uiterwyk is in default for failure to
answer the amended complaint and should be directed to pay the
reparation requested. In view of the history of the attempted settle-
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ment of the complaint by the Government and Uiterwyk, the pro-
longed and confused history of the case, and the disposition of the
proceeding herein, it would be unfair to require Uiterwyk to pay
reparation.

As best as they can be reconstructed from the case put in by the
Government, the undisputed facts are as follows.

During the period in question, respondents imposed on Lebanese
ports a war risk surcharge which ranged from 3 percent to 15 percent.
According to complainants, the revenue generated by the surcharge
greatly exceeded the respondents’ costs. While a surcharge was im-
posed on shipments to Lebanese ports, none was imposed on ship-
ments from Lebanese ports to U.S. ports.

During the period here in issue, respondents Lykes and the Gulf/
Mediterranean Ports Conference did not impose any war risk sur-
charges on shipments to Israel despite the fact, according to complai-
nants, that the cost of war risk insurance was higher to Israeli ports
than to Lebanese ports. The only surcharges imposed by Lykes on
shipments to Israeli ports were those assessed when Lykes vessels
experienced prolonged delays in those ports.

No war risk surcharges were imposed by other carriers or confer-
ences on shipments from the Great Lakes and Pacific Coast ports to
Lebanon despite the alleged fact that voyages from those ports of
origin experienced no less hazards and risks than vessels moving into
Lebanese and Israeli waters from United States Gulf ports.

Complainants dispute the surcharge on some forty-five voyages by
respondents Uiterwyk, Lykes and Hellenic from U. S. Gulf to Beirut,
Lebanon.

DISCUSSION AND CONCLUSIONS

A good part of the Government'’s argument centers around what it
conceives to be the paramount issue in this case, 7.2, whether a “sur-
charge” must reflect the actual cost of the added expenses incurred
by carriers as a result of war or warlike conditions, This argument
unfortunately is directed to the question of whether the surcharges
are or were so high or so low as to be detrimental to the commerce
of the United States within the meaning of section 18(b)(5). This issue
has already been dismissed as moot and the Government’s argument
that some level of surcharge still exists, albeit not necessarily the same
level as before, will not resurrect it. Complainants would invalidate
any war risk surcharge which did not exactly match the cost of the
premiums for the war risk insurance. Obviously then, an entirely new
set of facts is necessary before any decision can be made as to the
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Government’s theory as it applies to the current surcharges, if any,
and whatever their level may be.

The Government would declare the surcharge unlawful under sec-
tion 16 because:

The collection of Lebanese war risk surcharges against complainants and other persons
unreasonably prejudiced these persons through the payment of money for this item,
since persons located in Beirut, Lebanon moving cargo to the United States, persons in
Canada moving cargo to Beirut, persons in the United States Great Lakes moving cargo
to Beirut, and persons in the United States West Coast moving cargo to Beirut were not
burdened with the payment of monies for a Lebanese war risk surcharge.

Conversely, shippers from the Great Lakes, Canada, and the West
Coast are unduly preferred by the Gulf to Beirut surcharge. At the
same time and for much the same reason, the Government argues that
the surcharge violates section 17.

To some extent, complainants misunderstand the law of preference,
prejudice, and discrimination as it exists under the Shipping Act. To
take first preference and prejudice under section 16, a competitive
relationship is necessary in most cases. North Atlantic Mediterranean
Freight Conference—Rates on Household Goods, 11 FM.C. 202
(1967). In that case the Commission said:

This prohibition against undue or unreasonable preference or prejudice is designed to
deal with two or more competing shippers . . . receiving different treatment which is
not justified by differences in competitive or transportation conditions. The classic case
would be where shippers at A and B are competitive in a common market at C, the line
hauls from A to B and C are the same and the same competitive influences apply to both
. . . The section [16] is aimed at that favoritism by carriers which enables a shipper to
reach a market and sell his goods therein at a lower rate than his eompetitors. . . .
{Citations omitted.) (11 F.M.C. at 209/210)

By the admission of complainants’ own witness, the shipment here
in question did not move in competition for markets with any other
shipments from any other areas. Thus the seemingly essential compet-
itive relationship is missing.

The Government, however, challenges the need for competition
citing the case of Valley Evaporating Co. v. Grace Line Inc., 14
F.M.C. 16 (1970), in which the conference in revising its tariff inad-
vertently eliminated a commodity which under the conference’s
own criteria should have been retained. The inadvertence resulted
in a higher rate to complainant. In finding a violation of section 16,
the Commission found no competitive relationship was necessary.
The retention of commodity rates was based upon a tonnage crite-
ria—all commeodities moving in excess of a stated number of tons
were entitled to the retention of a commodity rate. Once the crite-
ria was established, a simple mechanical or mathematical exercise
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was all that was necessary to compile the list of commodity rates,
and as the Commission said:

At this point the single question involved was whether a given commodity moved in
sufficient volume or not. Questions as to the characteristics inherent in the particular
commodity involved were irrelevant as well as questions of whether the particular
commodity competed with any other commedity. Thus as we stated in Investigation of
Free Time Practices—Port of San Diego, 9 FM.C, 525, 547, (1966) the equality of
trea