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FEDERAL MARITIME COMMISSION

Sercial Docker Nos. 437 anp 443

Comaontty Creprt CoRrp., A8 AGeENTS FOR WorLD Foop ProGRAM
.

Sax Rocco Lize (Avcuor Smippixg Corp—(EN. AGENTS)
Decided August 2, 1972

Application for leave to waive collection of any amount in excess of the agreed
rate granted.

ReporT

By tue Commission : (Helen Delich Bentley, Chairman; George H.
Hearn, Vice Chairman; Ashton C. Barrett, James V. Day, and
Clarence Morse, Commissioners)

San Rocco Line (San Rocco), a common carrier by water, through
its agent Anchor Shipping Corporation, filed an application to waive
collection of a portion of the freight charges representing the differ-
ence between rates on file with the Commission and lesser rates charged
to Commodity Credit Corporation (CCC), agents for the World Food
Program in connection with a shipment of all-purpose flours from
Milwaukee, Wisconsin to Beirut, Lebanon. Examiner Herbert K.
Greer has issued an Initial Decision dismissing the carrier’s applica-
tion, to which exceptions were filed.

This proceeding was originally initiated by San Rocco with the filing
of Special Docket 437, wherein permission was sought to waive col-
lection of a portion of the freight charges on a shipment of all-purpose
flours, total weight 338,148 pounds, carried from Milwaukee, Wiscon-
sin to Beirut, Lebanon.

Prior to movement of the cargo, San Rocco had agreed with the
CCC, as evidenced by the carrier’s bill of lading, that the flour would
be carried at the rate of $32.00 per long ton instead of the application
rate on file of $84.75 ‘per long ton for cargo N.Q.S., not dangerous or
hazardous. San Rocco, however, inadvertently failed to file the agreed

1
16 F.M.C.



2 FEDERAL MARITIME COMMIRSION

rate, and on discovery of this oversight instituted the aforementioned
special Docket No, 487.
Becnuse its first application (Special Docket No. 487) contained

errors,' San Rocco withdrew this application and simultaneously filed
& new upphvatian, therehfter dasignatad Sipecinl Docket No. 443, in-

volving the same shipment wherein it requested permission to waive
collection of any amount in excess of the agreed rate of $32.00 per

long ton.?
Prior to the withdrawal of its application in Special Docket No. 437

end in respanse to an inquiry of the Kxaminer regarding the status of
that application, San Rocco, by Jetter of March 3, 1972, stated,
... that as of the present time, all matters have been comnpletely
settled.” Therenpon, the Examiner notified the carrier that any. settle-
ment of 2 freight charge less than the tariff rate without the Commis-
sion’s approval, would be in violation of section 18(b)(3) of the
Shipping Act, 1916, 46 U.S.C. 817 (the Act).

Believing that the Examiner was misinterpreting its letter of March
3, 1972, San Rocco, via a subsequent letter of April 21, 1972, submitted
an explanation of the statement that “all matters have been com-
pletaly settled.” It stated that what was meant by this remark was
that it had agreed with the Department of Agriculture that the $32.00
per long ton rate had inadvertently failed to be filed and that it had
taken the proper action by filing a waiver gpplication, as provided by
Public Law 90-298,® noting also that “final and complete settlement
of this matter must wait for the approval of the Commission.” Never-
theless, the Examiner determined that San Rocco’s explanation could
not be reconciled with the fact that it had received payment for the
shipment nor the fact that the payment was a “settlement” of the
account. The Examiner, pla¢ing heavy reliance on Applicant’s state-
ment of March 3, 1972, that the matter was “completely settled”, con-
cluded that under the circumstances, “nothing remains to be done with
respect to the application.” Thus, he dismissed Special Docket No. 443

! The errors in guestion, brought to San Rocco's attention by the Examiner, resulted
fram the fact that glthough San Roeco spaght to apply e rate of $22.00 per long ton, it
referred to a tarlff filing which only reduced the rate to $&5.75 per long ton.

* It should be noted that prior to fillog its application In Spectal Docket No, 443, San
Roeco flled freigbt tariff No. 1, eleventh revised page 20, specifying the rate of $82.00.pey
lyng tan on “flour, N.O.8. for acceunt of U.8, DA Rntes to include all Terminal Charges

and Seaway Tolls . . from Milwaukee to Beir
3 Pyblie Law 00-208 (46 U.8.C, 817), which ambmded secthon 18(h) of the Shipplng Act,

1916, provides In part as follows :

. the Pederal Maritime Commisslon may in its discretlon and for good ceuse
shown permlt a4 common earrler by water in forelgn celamerce ur conference pf such
carriers to. refund a portlon of frelght charges collected from g sbipner or walve the
eolle¢tlon of a portion of the charges ffom a shipper whare it appears that rhere ts an
error in a tariff of a clerlcal or administrative nature or an errvor due to inadvertence
in failing to flle a new tariff and that such refund or walver will not result In
digertmination among shippers.

16 F.M.C.



COMMODITY CREDIT CORP. ¥, SAN ROCCO LINE 3

and granted permission to withdraw the application in Special Docket
No. 437.

Both Applicant San Rocco and CCC have expected to the Initial
Decision, asking that the decision be vacated and their application in
Spectal Docket No. 443 be approved by the Commission.

DiscussioNn axp (CoNcCLUSION

In its exceptions, CCC contends that at no time did it acquiesce
in a settiement with San Roceo despite payment to the earvier of the
agreed rate of $32.00 per Jong ton. CC(C explains that all it has done
1s seek to obtain relief through the Commission’s special docket, pro-
cedure, realizing that the matter can only be settled either by pay-
ment of the application rate at the time of the shipment ($84.75 per
long ton) or waiver by the Commission of the collection of a portion
of this applicable rate. Cleariy. CCC is correct in its appraisal of
existing law and procedure.

Section 18(b) (3} requires that na carrier may charge less than the
filed tariff in effect at the time of the shipment unless it is granted
permission by the Commission. The information submitted in support
of the application clearly evidences the fact that San Roeco’s failure
to file the agreed tariff was the result of madvertence.s

Regardless of the facts relating to the settlement between the carrier
and shipper, the parties are plainly in violation of the Act hy not
acquiring the Commission’s approval of their action. Also, as we have
stated in Oppenheimer Fntercontinental Corp. v. South African Ma-
rine Corps., Special Dockets 429 and 430, 15 FMC 49, 52 December 2,
1971 :

It is equally clear that before any such permission can be granted the carrier
must tirst file a new tariff and thereafter file an application requesting the new
tariff be made applicable to the prior shipment.

Thus, since the carrier’s application was in order and duly filed and
based upon the type of administrative error contemplated by section
i8(b) (3), we are granting its application. Accordingly,

1t is ordered, That the application of San Roceo Line, in Special
{ocket No. 448, be, and is hereby granted. An appropriate order will
be entered.

[sEAL] Frawcis C. HorwNey,
Secretary.

4 Section 18(Db) (3) of the Act provides that shippers would not be penalized for clerical
mistakes or Inadvertent failures on the part of the carrier to file new tariff rates for
shipments which they have agreed to carry as such rates,

16 F.M.C.
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Seeoran Docker Nos. 437 anp 443

Commoprty Creprr Core., A8 AceNTs FOR WorLd Foon Procram
.

SaN Rocco Line (AncHor SHirpINg CoRe.—GEN. AGENTS)
ORnER

The Federal Maritime Commission having this date entered its
Report in these proceedings, which report is made a part hereof by
reference,

It i8 ordered, That the application in Special Docket No. 437 is
deemed withdrawn;

1t is further ordered, That applicant in Special Docket No, 443 is
authorized to waive collection of $7,968.08 of the charges prevmusy
assessed Commodity Credit Corp.;

It is further ordered, That applicant shall publish promptly in
its appropriate tariff, t.he following notice:

Notlce is hereby given, as required by the declsion of the Federal Maritime
Commission in Speclal Docket Nos. 437 and 448 that effective December 2, 1971,
the rate on ‘Flour, N.O.8. for account of U.8.D.A. to include all Terminal charges
and Seaway toll¢’ for purposes of refund or walver of freight charges on any
ghipments which may have been shilpped from Milwaukee, Wisconsin, to Belrut,
Lebanon, durlng the period from December 2, 1871, to February 28, 1972, is
$32.00 W, subject to all applicable rules, regulations, terms, and conditions of
sald rate and this tariff.

1t i3 further ordered, That waiver of the charges shall be effectuated
within 80 days of service of this order and applicant shall within five
days thereafter notlfy the Commission of the date and manner of
effectuating the waiver.

By the Commission.

{sEAL] (S) Franoms C. Htm_m.ar,
Secretary.

18 F.M.C.
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InrormaL Docker No. 288 (1)

EMBASSY OF SWITZERLAND
.

Liykes Bros. Steamsite Co., INc,

Decided August 16, 1972
Reparation awarded.

Rerort

By s Comussion : (Helen Delich Bentley, Chairman; George H.
Hearn, Vice Chairman; Ashton C. Barrett, James V. Day, Clar-
ence Morse, Comnissioners)

On July 18, 1972, we decided to review the decision of Iixaminer
Charles E. Morgan in this proceeding. The facts as found by the Ex-
aminer appear below with quotation marks omitted.

The Embassy of Switzerland, claimant, is the official representative
of the Government of Switzerland to the United States. By its com-
plaint filed March 15, 1972, the claimant seeks reparation not to exceed
$1,000.00 on a shipment of 225 skids of 262,125 pounds of military tank
parts made on June 14, 1970, from New Orleans, La., to Antwerp, Bel-
gium. The tank parts were licensed by the United States for ultimate
destination in Switzerland.

These tank parts were to be used by the Swiss Army, and were
assessed a rate of $49.75 per ton of 2,240 lbs, The freight charges based
on 117.02 tons were $5,821.75. A similar shipment of tank parts was
transported by the respondent Lykes Bros. Steamship Co., Ine., from
New Orleans to Antwerp, ultimately destined to Austria for use by
the Austrian Army, at a lower rate of $40.25 per ton.

The claimant was charged the applicable tariff rate of $49.75 per
ton on military tank parts for its shipment and thus there was no
overcharge, under section 18(b) (3) of the Shipping Act, 1916 (the

16 F.M.C. o
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Act). However, the claimant seeks reparation under sections 16 and
17 of the Act.

Liykes Bros. has acknowledged that there is 110 basis for the difference
in the rate on tank parts ultimately destined to Switzerland compared
with the rate on tank parts ultimately destined to Austria, Lykes Bros.
hag taken steps to reduce the Swiss rate to the level of the Austrian rate
on tank parts.

Oun the basis of the foregoing, the Examiner concluded that Lykes
had violated section 17 of the Act and awarded reparation to claimant
in the amount of $1,000.00. Our determination to review the decision
was based on our inability to tell from it the basis for the lower $40.25
rate charged by Lykes on the Austrian shipment. We were unable
to determine from the decision whether the lower rate was properly
filed with the Commission. Of course, if the lower rate was not properly
filed, then section 18(b) would have required that the Examiner deny
reparation to claimant and order Liykes to collect the undercharge from
the shipper of the Austrian tank parts.*

Examination of Lykes’ tariff shows that there was in fact a rate of
$40.25 on file for Austrian tank parts; thus the Exuniner’s conclusion
that the assessment of the higher $49.75 rate on the shipment in question
is unjustly discriminatory in violation of section 17 was proper. (See
North Atlantic Mediterrancan Freight Oonference—Rates on House-
hold Goods, 11 F.M.C. 202 (1967).)

Claimant is awarded reparation in the amount of $1,000,00.

[sEAL] (S) YFrancis C. Hurney,
Secretary.

*Section 18(b) forbids o common carrler by water from charging ‘‘a greater, less or
different compensation . . . than the rates and charges on file with the Commisston.”

18 F.M.C.
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Docker No, 70-3

Unttep STEVEDORING Conp.
2.

Bostron SHIPPING ASSOCIATION

ON REMAND FROM THE UNITED STATES COURT OF
APPEALS FOR THE FIRST CIRCUIT

Decided August 24, 1972

Boston Shipping Association (BSA) found to be subject to the Shipping Aect,

1916 (the Act)..
Incorporation papers and by-Iaws of the BSA, inasmuch as they do not on their

face purport to exceed the purpose of creating a multiemployer collective
bargaining unit, found to be entitled to labor exemption and therefore not
required to be filed and approved under section 15 of the Act.

Agreement among and between members of the BSA ag to allocation of labor
gangs among stevedores found to be entitled to labor exemption and there-
fore not required to be filed and approved under section 15 of the Act.

Agreement ammong and between members of the BSA as to the “first call-recall”
system found to be entitled to labor exemption and therefore not required to

he filed and approved under section 15 of the Act.
Evidence adduced insufficient to declare the practices of the BSA violative of

gections 16 and/or 17 of the Act.

Robert N. Kharasch and Olga Boikess for United Stevedoring
Corp.?

Leo F. Glynn and Francis A. Scanlan for Boston Shipping
Association.

C. P. Lambos, Francis A. Seanlan, Dennis Lindsay, and Abgate
Duer for New York Shipping Association, Inec.; Philadelphia Marine
Trade Association; Master Contracting Stevedore Association of the
Pacific Coast, Inc.; and ‘Steamship Trade Association of Baltimore,

Inc.

1 United Stevedering did not participate in the remand proceeding,
i6 F.M.C.
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Thomas E. Kimball for Pacific Maritime Association.

Robert Eikel for West Gulf Maritime Association.

Edward S. Bagley for New Orleans Steamship Association.

Irwin A. Seibel end Robert B, Nicholson for the Department of
Justice.

Glen M. Bendivsen, Stanley Brown and Patrick Hardin for the
National Labor Relations Board.

Seth D. Zinman and Craig A. Berrington for the Department of
Labor.

Dongld J. Brunner and Norman D. Kline for Hearing Counsel.

RerorT

By Tre Commission : (Helen Delich Bentley, Chairman; Ashton C,
Barrett and James V. Day, Commissioners)

This case comes before us by remand of our original decision from
the First Circuit Court of Appeals. In that decision, served Novem-
ber 9, 1971, 15 F.M.C. 33, we found that the Boston Shipping Associa-
tion (BSA) is subject to the Shipping Act, 1916 (the Act); in addi-
tion, we found to be subject to section 15 of the Act and ordered to be
filed with us for approval the following:

1. The incorporation papers and by-laws of the BSA';

2. The agreement among and between members of the BSA as to allocation of
labor gangs among stevedores ; and

3. The agreement among and between members of the BSA as to the “firat
call-recall” system,

We also found that the practices of the BSA were not violative of
sections 16 and/or 17 of the Act.

We denied reconsideration of our decision on January 10, 1972.
Following this denial, BSA filed suit in the Court of Appeals for the
First Circuit seeking review of our decision, Seven maritime trade
associations sought and were granted leave to intervene before the
court,? The views of the Department of Labor (Labor) and the
National Labor Relations Board (NLRB) were contained in the brief
filed by the Department of Justice (Justice), statutory respondent in
the court proceeding.

Prior to oral argument before the court, we requested the court to
remand the proceeding in order for us to consider the views of the
various government agencies and intervenors, none of which had ap-
peared in thhe initial proceeding. This motion wes granted on Mey 31,

2 These intervenors are: Paclflc Maritime Assoclation ; West Gulf Maritime Association :
Steamship Trade Associatlon of Baltlmore, Inc.; New Orleans Steamship Assoclation;
Master Contracting Stevedore Assoclatlan of the Pacific Coast; Philadelphla Marine Trade
Asgoclation ; and New York Shipping Association.

16 F.M.C,
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1972, on the condition that we stay our Order of November 9, 1971,
and further that the proceeding be concluded within ninety days.
Accordingly, opening and reply briefs were filed by the various parties
and we heard oral argument on August 2, 1972,

The facts of this case are undisputed and are adequately set forth
in our original decision.® The issues to be determined on this remand
ave: (1) whether the Federal Maritime Commission has jurisdiction
under section 15 of the Shipping Act, 1916 (46 U.S.C. 814) over arti-
cles of incorporation or association and by-laws of a maritime trade
association, one of whose purposes is multi-employer collective bar-
gaining; and (2) whether the Federal Maritime Commission likewise
has jurisdiction over agrecinents otherwise subject to section 15 but
which are embodied in a collective bargaining agreement.

DiscussioN Axp CoNcLusioN

1. Jurisdiction Over the BSA

A threshold issue in this proceeding is the question of whether the
BSA is, under section 1 of the Act, subject to the jurisdiction of the
FMC. The Examiner concluded that the BSA was not an “other
person” within the meaning of section 1. This conclusion is based,
exclusively 1t would appear, on findings (1) that the BSA is a non-
profit corporation formed under the general laws of Massachusetts;
(2) that the BSA is not & business corporation and is without business
functions (which may be just another way of saying that the BSA is
a nonprofit corporation) ; and (3) that the BSA is not “carrying on
the business of forwarding or furnishing wharfage, dock, warehouse,
or other terminal facilities” within the meaning of the definition of
an “other person” (here the Examiner is concerned solely with that
corporate entity which is the BSA and not at all with its individual
members).

While it is true that the BSA as an entity does not engage in any
of the activities enumerated in the definition of “other person”, it
cannot be gainsaid that its individual members do. A similar argument
was raised with respect to the conference situation in Far East Con-
ference v. F.M.C., 337 F. 2d 146 (1964). The court there swiftly
rejected the theory that a conference is not an entity to which a section
21 order may be applied. Conferences were held to be agents of the
carriers which compose them.

8 In order that this decision be pelf-contained, pertinent portions of our discussion of
the proceeding and statement of facts are hereby incorporated by reference and are attached
hereto as Appendix A

16 F.M.C.
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BSA attempts to distinguish an “agsociation” from a “conference”
by asserting that :

.+ . the relationship among members of a Conference 18 determined by the
contract which establishes the Conference and the Commigsion has jurisdiction
ab inditio over the contract and the conference it creates. The relationship among
members of a conference 18 deflned by a conferende agreementswhich the Com-

mission must consider and over which the Commission inherently retains
jurisdiction.*

We are of the opinion that the two situations are indistinguishable.
Aside from the fact that some members of the BSA may not be subject
to our jurisdiction, there are members of the BSA which clearly are
subject to the Act. Whether or not stevedoring contractors are subject
to the Act,” terminal operators and steamship lines clearly are; thus,
we find members of the Association in their individual capacities to be
subject to our jurisdiction. To argue that these individuals can band
together and form an association which, although as an entity does not
do any of the things enumerated in the section 1 definition of “cther
person” but does otherwise engage in matters which are or may be of
Shipping Aect concern, would frustrate the entire purpose of the Act.
We will not tolerate such a device to blunt our regulation of this
nation’s maritime industry.

I1. Jurisdiotion Overthe Subject Matter

A, The Labor Exemption

The subject matter with which we are here concerned consists of
three agreements: the incorporation papers and by-laws of the BSA
(hereinafter the organic agreements), the agreement as to the original
allocation of gangs, and the first call-recall agreement.

The immediate problem we encounter is that of reconciling or ac-
commodating Shipping Act policies with labor act policies. We are
ot unaware of the ill effects which any untoward intrusion into the
matter of collective bargaining might cause in the already strife-
ridden maritime labor world. On the other hand, we must adhere to the
guidelines set forth in Volkswagenmwerk Aktiengesellschaft v. F.M.C.,
390 U.S. 261 (1968) [hereinafter Volkswagen], in which we were re-
proached for taking “an extremely narrow view of a statute that uses
expansive language.” 360 U.S. at 273. It will be recalled in that case
that we initially refused to entertain jurisdiction of the assessment
agreement there involved.®

¢ Overlocked in this “distinction” is the fact that, of course, the “Conference’ itself does
not solicit or book cargo, does not collect freight or operate ships. Ité members do these
things.

EThere {s ample evidence in the record that most {f not all of these stevedoring contractors
are also terminal operators.

® The assessment agreement In Volkswagen was not embodied in the collective bargaining
agreement, but was in implementation of a provislon therein,

16 F.M.C,
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We have attempted to apply the rather imprecise guidelines of
Volkswagen to the agreements herein, although they differ to a certain
extent from those in Volkswagen. Those guidelines have been tempered
by the views expounded by the various parties who participated in
this remand and we are indebted to them, especially to the NLRB for
the light shed on the matter of creating a so-called “labor exemption”.

The “labor exemption” originated in the area of accommodation of
the labor laws and the antitrust laws. To preclude the application of
the antitrust laws to various collective bargaining agreements entered
into between labor and management, the courts carved out of the
antitrust laws a “labor exemption”, by means of which such agree-
ments were held to be immune from attack under antitrust laws. Thus,
the analogy to a “labor exemption” from the shipping laws is obvious.
We are in agreement with the view that such a labor exemption should
exist. However, the problem is one of line drawing, ie., just how far
should that labor exemption extend and at what point should the ship-
ping laws be activated. Inevitably, the criteria for that point of de-
marcation are inexact and impossible of general application. These
eriteria do, however, provide a sound point of embarkation for an ad
hoc resolution of a problem involving the accommodation of the
policies of the labor laws with the policies of the antitrust laws and
thus by analogy with the policies of the shipping laws. A brief discus-
sion of three of the leading cases will suffice to establish the criteria to
be considered for the labor exemption.

The first of these was Allen Bradley Co., v. Local 3, Internationcl
Bhd. of Electrical Workers, 325 U.S. 797 (1945), which exemplified the
problem of harmonizing conflicting policies of the antitrust laws and
the labor laws. The Supreme Court attempted to balance the interests
of both policies so that only “legitimate” collective bargaining ob-
jectives would be without the scope of the antitrust laws. The union
was found to have conspired with employers to give the employers a
mnonopoly in the industry in a certain area; in return, the union was
given 2 monopoly of work opportunity. Notwithstanding the fact that
this conspiracy was embodied in the collective bargaining agreement,
the Court refused to exempt it from the antitrust laws. Had the union
acted alone, said the Coourt, and achieved the same result, its activities
would have been exempt. So, from Allen Bradley came the criterion
that concerted union-management activity to eliminate competitors
would fail to be entitled to the labor exemption.

A similar problem was raised in United Mine Workers v. Penning-
ton, 381 U.S. 657 (1965) and Local 189, Meat Cutters v. Jewal Tea Co.,
581 U.S. 676 (1965). In the former, the union agreed not to oppose
automation in the coal industry and that it would impose the terms

16 F.M.C.
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of the agreement on all operators regardless of their ability to pay.
The complaint. alleged that it was the purpose of the agreement to
eliminate small operators from the industry. The union claimed it
was exempt from the antitrust laws since the agreement dealt with
wage standards, a mandatory subject of collective bargaining,

The Supreme Court again held that the “labor exemption” from
the antitrust laws would be inapplicable to a situation in which it was
found that the union had conspired with its employers to eliminate
competitors from the industry. The Court’s ratirnale was based on
several principles, two of which were:

1. A union wage agreement with a multl-employer bargaining unit does not
per se violate the antitrust laws.

2. By the same token, however, the mere fact that a collective bargaining
agreement involves a mandatory subject of bargaining does not ipso facto exempt
the agreement from the antitrust laws.

On the other hand, in Jewel Tea it was alleged that the union had
violated the Sherman Act by engeging in an illegal conspiracy with
various food stores to prevent night operations by large self-service
stores such as Jewel T'ea. The Court, however, distinguished Jewel Tea
from Penuington, on the ground that in the former there was no evi-
dence of a union-employer conspiraey, but rather the union on its own
had attempted to obtain the same terms from Jewel Tea as it had
obtained from other employers.

Absent evidence of a conspiracy betwesn the union and other em-
ployers, the issue was whether the hours-of-operation provision was
so intimately related to wages, hours, and other terms and conditions
of employment as to be a mandatory subject of bargaining. Since
unions have a direct interest in the hours they work, the hours-of-opera-
tion provision was held to be a mandatory subject of collective bar-
gaining. Thus, the “labor exemption” was held to apply and the union’s
activities were not violative of the antitrust laws.

Hence, from these cases have evolved the various criteria for deter-
mining the labor exemption from the antitrust laws and ‘which we
herewith adopt for purposes of assisting us in determining the labor
exemption from the shipping laws with this caveat. These criteria
are by no means meant to be exclusive nor are they determinative in
each and every case. Just as in the accommodation of the labor laws
and the antitrust laws the courts have resolved each case on an ad hoc
basis, so too will we. Each of the following criteria deserves considera-
tion, but it is obvious that each element is not in and of itself control-
ling. They are rather guidelines or “rules of thumb” for each factual
sitnation, These criteria are as follows:

16 ¥.M.C.
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1. The collective bargaining which gives rise to the activity in question must
be in good faith. Other expressions used to characterize this element are “arms-
length” or “eyeball to eyeball”,

2. The matter is 2 mandatory subject of bargaining, e.g. wages. hours or
working conditions. The matter must be a proper subject of union concern. ie.,
it is intimately related or primarily and commonly associated with a bona fide
labor purpose.

3. The result of the collective bargaining does not impose terms on entities
outside of the eollective bargaining group.

4, The union is not acting at the behest of or in combination with nonlabor
groups, i.e., there is no conspiracy with mnanagement.

Tn the final analysis, the nature of the activity must be scrutinized
to determine whether it is the type of activity which attempts to affect
competition under the antitrust laws or the Shipping Act. The impact
upon business which this activity has must then be examined to deter-
mine the extent of its possible effect upon competition, and whether
any such effect is a direet and probable result of the activity or only
remote. Ultimately, the relief requested or the sanction imposed by
law must then be weighed against its effect upon the collective bar-
gaining agreement. In balancing the equities, the above criteria will
no doubt be of value. We cannot, however, subscribe to the view that
collective bargaining agreements be granted a blanket labor exemption
from the Shipping Act. For, as Mr. Justice Harlan stated in his con-
curring opinion in Volkswagen, “I see no warrant for assuming, in
advance, that a maritime agreement must always fall neatly into
either the Labor Board or Maritime Commission domain; a single con-
tract might well raise issues of concern to both.” 390 U.S. at 286.

Since maritime employers are permitted to bargain as a group,
and since they are required to bargain about certain subjects (the
mandatory subjects of collective bargaining), the resulting agreements
must have some exemption from the requirements of section 15. Fur-
ther, each such agreement will be entitled to labor policy considerations
on an ad hoe basis with respect to possible violations of sections 16
and 17 of the Shipping Act.

B. The “Labor Exemption” as Applied to the Instant Agreements

1. The Organic Agreemeuts

As to articles of incorporation and by-laws.of maritime collective
bargaining associations, Volkswagen cannot be read as denying that
those agreements are subject to the requirements of section 13 of
the Act. The Court was simply not concerned with any agreements
other than:

... the one among members of the Association allocating the impact of the
Mech Fund levy. We are not concerned here with the agreement creating the

18. F.M.C.



14 FEDERAL MARITIME COMMISSION

Asgoclation or with the collective bargaining agreement between the Assocla-
tion and the ILWU. No clalm has been made in this case that elther of those
agreements was subject to' the filing requirements of section 15, 860 U.S. at

278,

Upon thorough review of the views presented on this issue, we con-
clude that no valid regulatory purpose would be served in requiring
organic agreements of pure collective bargaining units to be filed and
approved pursuant to section 15. However, to the extent that any
organic agreements provide for purposes other than collective bar-
gaining, no labor exemption from section 15 would apply to those
portions of the organic agreements, and filing and approval of those
provisions would be required.

Thus, the line is drawn at the point where purely labor matters
cease and shipping matters begin. In the instant situation, we are
satisfied that insofar as the BSA is primarily a collective bargaining
unit, the labor exemption should be given effect and the organic agree-
ments exempted from the requirements of section 15. Although the
purposes of the Association as set forth in the organic agreements are
extremely broad, we see nothing which in itself is specifically sub-
ject to the requirements of section 15, However, any and all other
agreements concerning Shipping Act matters entered into by the mem-
bers of the BSA pursuant to its organic agreements are of course re-
quired to be filed for section 15 approval.

2. The Allocation of Labor

We have been convinced that the original allocation of labor gangs
following the “Final Shape” although that allocation of necessity had
competitive overtones and effects, in actuality amounted to nothing
more or less than the hiring by employers of employees. Because of
the strong labor considerations involved and minimal and remote
effects upon competition in the industry, we find that this unwritten
allocation agreement between BSA and the Union is exempt from the
requirements of section 15.

3. First Call-Recall Agreement

This agreement was embodied in the written collective bargaining
agreement. This fact alone, however, cannot serve as.the basis for
a distinction between the instant situation and that of the Volkswagen
case. As Mr. Justice Harlan pointed out:

[t]he fact that the “labor” agreement and the assessment” agreement were on
different pleces of paper is of course not critical. What ls important is that
the whole process ralsed both labor problems and distinct shipping problems. It
would not be impossible for there to be a single agreement ralsing some problems

of Labor Board ‘“concern” and other, separate problems appropriate to Com-
mission review. 300 U.8, at 261, n. 7.

16 PM.C.



UNITED STEVEDRORING CORP. ¥. BOSTON SHIPPING ASSOC. 15

The mere fact, therefore, that a certain agreement is part of a
collective bargaining agreement does not antomatically immunize that
agreement from the antitrust laws. Authority for this proposition is
the three leading cases dealing with the labor exemption discussed
heretofore, Pennington, Jewel Tea, and Allen Bradley. In the same
manner in which offensive collective bargaining agreements in general
are challenged under the antitrust laws, collective bargaining agree-
ments in the shipping industry can be challenged under the shipping
laws, with due regard for the labor policy considerations discussed
above,

We find, however, that the first call-recall agreement before us
is entitled to a labor exemption from the provisions of section 15.
Although this agreement goes beyond the mere hiring of employees
and provides for the dssignment and reassignment of those employees
strictly within the discretion of management and does in fact have
some competitive effects and overtones, it nonetheless is a product of
bona fide arm’s-length collective bargaining. Moreover, its subject
matter is apparently a mandatory subject of collective bargaining, and
no terms were imposed on entities outside the collective bargaining
group. Thus, this provision of the collective bargaining agreement
falls within the guidelines set forth above and is entitled fo a labor
exemption from the requirements of section 15.

While we cannot here decide that every such collective bargaining
agreement is entitled to a labor exemption, Hearing Counsel and the
Department of Justice recommend the consideration of a section 3
rulemaking proceeding in order to exempt for the future this class
of agreements from some or all of the requirements of section 15 of the
Shipping Act, 1916, thereby not jeopardizing collective bargaining
by any threat of pre-approval implementation penalty. This we in-
tend to do.

C. The Alleged Violations of Sections16 and 17

The Examiner concluded that even were the jirisdictional quesrions
resolved in favor of United, the record failed to establish that United
had been harmed by the praetices of the BSA. The case is built upon
gang shortages on peak days, and necessarily upon gang shortages
under precise and specific cireumstances. Thus, in order to show that
it has been prejudiced under section 16 or that the practices of the
BSA are unfair or disecriminatory under section 17, United must
show:

1. That it has more than one vessel in port on a given day, thus establishing
a need for additional gangs;

7 Section 35 of the Shipping Act grants us the authority to “exempt for the future any
class of agreements : . . from any requirement of the Shipping Act, 1016 . . . A

16 F.M.C.
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2. That all other gangs are unavallable because they have been called or
recalled; and

3. That at least one of United’s stevedore competitors 1s working only one
vessel with all of 1ts seven gangs.

Any thing less than this, which is the allegation of United and
Hearing Counsel, might constitute prejudice or discrimination but
it would not be undue or unjust. Although the allocation of gangs
and the first call-recall agreements do give special accommodatious or
other special privileges or advantages to certain members of the BSA,
we have studied the record in this proceeding and have found no evi-
dence to support any findings that the above practices are unjustly
discriminatory or otherwise in violation of sections 16 and 17, In fact,
those special accommodations or privileges would appear to be justi-
fied on the ground that United refused to hire another “walking
boss” which was the criterion for receiving more gangs. Thus, we
find no violations of sections 16 and 17,

Urraare CoNCLUSIONS

For the foregoing reasons, we conclude that (1) the BSA is sub-
ject to our jurisdiction; (2) the BSA organic agreements are entitled
to a labor exemption from the requirements of section 13; (3) the
allocation of labor gangs is entitled to a labor exemption from the
requirements of section 15; (4) the agreement as to first call-recall is
entitled to a labor exemption from the requirements of section 15;
and (5) the practices of the BSA pursuant to these agreements have
resulted in no violations of sections 16 and/or 17 of the Act,

Vice CHAmMAN Georce H. HEARN, CONCURRING AND DISSENTING

I concur that the BSA is subject to the Shipping Act, 1916, that
the various agreements are cooperative working a.rmngements within
the meaning of section 15, and that the labor exemption is justified with
respect to the incorporation papers and by-laws of the BSA and
also the original allocation agreement. However, I do not agree that
the first call-recall arrangement is entitled to exemption from the
provisions of saction 15 on the basis of labor policy considerations,
even though it may be contained within the collective bargaining
agreement.

In my opinion, the first call-recall agreement does not meet the
criteria for finding a labor exemption as set forth in the majority
opinion. It is not merely a situation where management hires em-
ployees. The primary purpose of first call-recall is to vest in man-
agement the sole discretion for the collective allocation of gangs
which can resut in competitive effects upon the shipping mcﬁlstry

<0 IRT M
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for outweighing the reason for not interfering with collective bar-
gaining. This provision, while eventually approved by the union,
was not so much the product of bargaining but the cause of it, and the
union obtained something entirely unrelated in consideration for their
acceptance of this provision which is obviously not in their own self
interest. For this reason, the negotiations leading to this agreement
ean hardly be said to be bona fide bargaining upon a subject commonly
associated with wages, hours or working conditions, and the first call-
recall provision is therefore the type of cooperative working arrange-
ment, contemplated by section 15 requiring filing with and approval
by the Commission.

In so holding, however, I am not unmindful of section 15’s effect
upon the entire collective bargaining agreement and would welcome a
type of section 35 exemption referred to in the majority opinion to
relieve the pre-approval implementation penalty of certain labor-
related section 15 agreements. Here, however, the record does not in-
dicate any violation of section 16 or 17, and I see no other reason
why the first call-recall arrangement should not be approved by the
Commission under section 15.

In all other respects I agree with the majority opinion.

CoxerissioNER CLARENCE MORSE, CONCURRING AND DISSENTING

I concur that the agreements under consideration do not require Sec-
tion 15 approval but in so doing I follow a path different from that
followed by the majority.

The majority opinion is premised on the conclusion that the agree-
ments involved (1, articles and bylaws of BSA; 2, agreement among
and between members of the BSA as to allocation of labor gangs
among stevedores; and 3, agreement among and between members of
the BSA as to the “first call /recall” system) 3 are agreements which fall
within the intent and scope of Section 15, Shipping Act, 1916, but
nevertheless should and do receive from us labor-exempt status under
cases such as Labor Board v. Truck Drivers, 353 US 87, 94-96 ; Jewel
Tea, 381 US 676; Volkswagenwerk, 390 US 261. I would concur in
allowing the labor-exempt status if I were to agree that the three
agreements are Section 15 agreements, My basic premise is that be-

8 Note that items 2 and 3 are part and parcel of the collective hargaining agreement and
the direct result of collective bargaining between the ILA and BSA. No one, to my knowl-
edge, asserts that that collective bargalning agreement itself 1« a Section 15 agreemenc.
Hence, the majority, in concleding that sald items 2 and 3 are Section 13 agreements cnn
only do so en the basis that before and as prellminary to BS8A signing the collective
bargalning agreement with ILA the BSA membership must necessarily have agreed, intra-
BSA, to the inclusion of these two terms a8 part of the collective bargaining agreement.
It iz this preliminary intra-BSA agreement which the majority asserts is a Sectlon 15
agreement and to which this opinion i{s addressed 1n addition to the articles and by- -laws.

16 F.M.C.
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enuse of “mixed membership” none of these “agreements” is a Section
15 agreement and therefore we do not reach the question whether
lalior-exempt status should be granted.

The shareholders in BSA are companies which are common car-
riers by water, steamship agents, stevedoring contractors, terminal
operators, lighterers,” contracting guard service and renters of fork
lifts (Exhibit 10). If, to qualify BSA as coming within our juris-
diction, i.e., over common carriers by water and “other persons sub-
ject to the Act,” we say that BSA conducts the business of its
membership or if we disregard the e¢orporate fiction and look at the
membership of BSA it is obvious that the membership includes com-
panies-which are neither ecommon carriers by water nor *“other per-
sons” in that they do not carry “on the business of forwarding or
furnishing wharfage, dock, warehouse or other terminal facilities.”
Section 1, Shipping Act, 19186,

In order to highlight my disagreement with the majority it may
be helpful to give two examples

Tirst example. Ocean Common Carrier A and QOcean Common
Carrier B enter into an agreement to establish an association for the
purpose of “fixing or regulating transportation rates” by water in our
foreign commerce and file the agreement with us for our approval
under Section 15. Stich an association is, in our parlance, a conference.
The majority and I are in agreement that this clearly is an approv-
able Section 15 agreement. After receiving our approval, lawful ac-
tivities thereunder are immune from antitrust. Thereafter, if the
approved association enters into an agreement with, for example, a
freight broker as to brokerage rates to be paid by the ocean carriers
that agreement with the freight broker is not Section 15 because it
is not an agreement “with” a common carrier by water or “other
person”.% Section 15, Shipping Act, 1916,

Second example. Ocean Common Carrier A, Ocean Common Car-
vier B, and Rail Common Carrier R enter into an agreement to
establish an association for the purpose of “fixing or regulating trans-
portation rates” by water in our foreign commerce, and file the agree-
ment with us for our approval under Section 15. This is a “mixed
membership” agreement for it includes a person who is neither a
common carrier by water nor an “other person subject to the Act.”
Under the reasoning of the majority, the majority could approve this

2 7.8, v, AUT Ine., 827 US 487 (1046) at pages 431-453.

1o In Re Gulf Brokerage and Forwarding Agreements: (1086) 1 USSBB. 533, 384:
‘‘Brokers are not subject to the Shipping Act, 1016, and consequently agreements hetween
carriers siabject to that act and brokers are not of the character required to be filed under
section 15 thereof. However, If carriers enter ihto agreements with each other relating
to their employment of brokers, such agreements must be submitted for the Department’s
consideration,”

16 FM.C.
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agreement as a Section 15 agreement, despite the presence of R as
a member thereof, for, so they assert, A ynd B are agreeing and, by
the device of including R as a party in the association, they cannot
defeat our jurisdiction over an agreement between ocean common
carriers which, but for the presence of R, is clearly a Section 15 type
agreement,' Such an assertion means that if approved by us, when the
association fixes such rates, A and B would be immune from antitrust
by the terms of Section 15 but R would be exposed to antitrust.:

1 analyze the second example from a different approach. 1 view the
basic philosophy of our laws as being antitrust oriented, that immu-
nity from antitrust is an exception, and in order to qualify for the
exception one must fit the statutory guidelines,

Section 15 contains two essential elements or conditions, namely
parties and subject matter (the seven categories of agreements). For
this discussion we need only consider parties, but in my opinion, it
1s essential to our jurisdiction that the parties test must be squarely
satisfied.!?

The critical words are:

. . . every common carrier . . . shall file . . . every agreement with another
such carrier . . .

Unless one fragmentizes the agreement,* the Second Example is
an agreement between three people—or, in the language of Section 15,
A is agreeing with B and R, B is agreeing with A and R, and R is
agreeing with A and B. I fail to find any indication that A and B
(independently of R) are agreeing to anything separate and distinet
from the agreement with R. Hence, while there is an agreement by a
common carrier with another common carrier and a rail carrier there
is no agreement by a common carrier “with another such carrier”
only. Hence, in this “mixed membership” situation I find that there is
and can be no basis for asserting it is a Section 15 agreement.in any
respect.

In this example I outline a multi-party agreement wherein all three partles have a
common objective. I distinguish that type agreement from an agreement between X and Y
on one side of the bargaining table negotiating at arms length with Z on the opposlte side
of the bargaining table. In this latter situation the interests of X and Y on the one hand
and Z on the other hand are opposed. If X and Y are common carriers by water and the
subject matter of their joint actions falls within any of the seven categories detailed In
Section 15 then the relationship of X and Y may be a Section 15 agreement.

I wonder what the majority would do as to approvability If presented with a mulfl-
party agreement hdving many strangers to the Act as members but only two common
carriers as members ?

12 ImpHeit in the majority’s determination that the three BSA “‘agreements” are Sectlon 15
agreements are two conclusions : 1. The “agreements” in fact are subject to Section 15 and
may be approvable, and 2. Carrying out the agreements prior to Section 15 approval
exposes the members to Sectlon 15 penalties and to antitrust penalties (Carnation, 383
US 213).

1 analogize with Allen Bradiey Co. v. Union, 325 US 797 (1945). In that case labor
lost its antitrust immunity by collaborating with management,

U See Transshipment Agreement, 10 FMC 201, 215 (1086).

16 F.M.C.
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It is my view that in Section 15 the Congress clearly indicated that
only those agreements which are between common carriers and “other
persons” are approvable. If strangers to the Act are included as parties
to a mixed membership agreement the agreement is not approvable
under section 15 and all parties are exposed to antitrust. I find it im-
possible to believe the Congress gave us authority to grant antitrust
immunity to common carriers and ‘“other persons” parties to a mixed
membership agreement whereas strangers to the Act (but parties to
said agreement) are exposed to antitrust. No court case has squarely
held we can approve mixed membership agreements, There are cases
which discuss, for example, shippers rate agreements as being ap-
proved Section 15 agreements, but a careful examination establishes
that the court was approving our action validating the shippers rate
agreement form as part of a dual rate system—not that the court was
approving the shippers rate agreement as a Section 15 agreement be-
tween carriers and shipper. Anglo Canadian Shipping, 264 F.2nd
405; Martrans, 9 FMC 431, 486; Transshipment, 10 FMC 199, 216.

Volkswagemuperk, supra, has been cited at times as holding that a
mixed-membership agreement is approvable. In that case the Fed-
eral Maritime Commission stated in part, 9 FMC 77, 81 (1965):

The Examiner found that ... the “Mech” fund agreement which respond-

ents had entered-into with the other members of PMA, all of whom he tound to
be common carriers or “other persons' subject tothe Act . . . .

and went on Yo say, page 82, “Even if we assume all of the members of
PMA are “other persons” within the meaning of the Shipping Act,
1916.” Hence, it is clear at the Commission level the agreement was
treated as one between common carriers and “other persons” only and
that the Supreme Court never considered the case as being a Section
15 “mixed membership” agreement.

Fortifying my position is the fact that Section 22, Shipping Act,
1916, grants to us jurisdiction in complaint cases only over “a common
carrier by water or other persons subject to this Act.” Except for a
violation of the Act, we have no jurisdiction over a stranger to the
Act but party to a mixed membership agreement even if we asserted
we could appreve a mixed membership agreement.*®

Note also that Section 15 provides in partthat:

Bvery agreemend . . , lawful under this section . . . shall be excepted

B7.8, v, AUT, supre, at 448 ;

+ + + That the Commission may have jurisdiction over one of the two parties to a
discriminatory agreement or arrangement hardly means that it shall not -have juris-
diction over both, Indeed, unless the jurisdiction includes both, it may bs ineffective
as to the one covered; for the Commission then might lack the necessary means of
ohtaining or checking upon informatlon (cf, § 21) necessary-to ascertain the existence
of o discrimination or to take other actlon commanded by the statute,

16 F.M.C.
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from the federal antitrust laws. It is the agreement (and lawtul ac-
tivities thereunder) which are excepted. The parties to approved
agreements receive “exception” only through the agreement, so we are
again, full circle, back to the language of Section 15 “that every com-
mon carrier ., . . shall file . . . every agreement with another such
carrier or other person subject to this Act.” I cannot read the above
without concluding it was the intent of the Congress that only those
agreements whose membership is confined to common carriers by
water and “other persons” are subject to Section 15.

The early Commission cases squarely held that an agreement be-
tween two or more common carriers and a stranger to the Act is not
approvable under Section 15. In re Gulf Brokerage, 1 USSBB 533,
584; Wharfage Charges, 2 USMC 245, 251; see also A greement No.
7620, 2 USMC 749, 754 ; Grace Line, T FMC 432, 448; Portalatin, 10
FMC 362, 371. I see no reason for departing from that holding. I
would overrule subsequent decisions to the contrary, such as Martrans,
9 FMC 431, 436 ; Investigation of Overland/OCP Rates, 12 FMC 183,
216, (1969), and the Report in the instant case.

On the foregoing bases, the articles and by-laws are not Section 15
agreements because the shareholders (members) of BSA include not
only common carriers and other persons subject to the Act, but also
strangers to the Act.

On the foregoing bases, the intra-BSA gang-allocation and the
first call/recall agreements likkewise are not Section 15 agreements
because they are “mixed membership agreements.”

An appropriate order will be entered.

[sEAL] (S) Joseeu C. PoLxing,
Assistant Secretary.

FEDERAL MARITIME COMMISSION

Docxer No. 70-3

UNTTED STEVEDORING CORP.
V.

BostoN SHIPPING ASSOCIATION
QRDER

The Federal Maritime Commission has this day served its Report
in the subject proceeding, which is hereby incorporated herein, in
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which it found several agresments among and between parties subject
to the Shipping Act, 1916, to be exempt from the requirements of sec-
tion 15 of the Act.

Therefore, for the reasons articulated in said Report,

It is ordered, That our Order of November 9, 1971, served in this
proceeding be vacated.

By the Commission.

[sEar] JoserH C. PoLkINGg,
Agsistant Secretary.

APPENDIX A

STATEMENT OF THE PROCEEDING AND FACTS

This proceeding was Initiated by the Commission upon a petition of the United
Stevedoring Corp. (United) =alleging that the Boston Shipping Assoclation
(BSA) had violated section 15 of the Shipping Act because it had not obtalned
Commission approval for its concerted activitles In the allocation of stevedoring
gangs at the Port of Boston. As a result of the petition, the Commission directed
the BSA to show cause why 1t should not cease and desist from its activities in
allocating gangs for falling to obtain the required Commission approval.

Upon consideration of the affidavits of fact and memoranda of law filed by the
parties, the Commission referred the case to the Office of Hearing Examiners for
an evidentiary hearing to resolve the disputed issues of fact posed by the plead-
ings of the partles and for the issuance of an initial decision.

Following a request by United, the Commission expanded the scope of the
proceeding to include the issue of “whether the practices of BSA in the allocation
of stevedoring gangs on the Boston plers result in violations of sections 16 and 17
of the Shipping Act, 1918.”

Broadly stated, United's position is that the BSA, pursuant to Article 10
of ity collective bargaining agreement with the International Longshoremen’s
Agsoclation, which reserves to the BSA the right to determlne “the number of
gangs to be employed and how they are to be distributed on the vessel”, has
“confinefd] to. four favored stevedores [all of whom are competitors of United]
effective daily control of the longshore work force in the Port of Boston,” This
effective control has resulted In “the ships served by the favored stevedores
obtaining preference over all other ships calling at Boston, and prevents any
other stevedore from offering fairly comparable service and obtalning customers.”
Moreover, this control, asserts United, 18 exercised pursuant to “an unwritten
and unfiled working arrangement among the BSA members”, which governs the
“exerclse of rights reserved fo management under a collective bargaliiing agree-
ment.” United asserts that it “Is a stevedore directly harmed” by these practices.

In his Initial Decision, Examiner Richard M. Hertsock ultimately concluded
(1) that the BSA is not an other person subject to the Shipping Act; (2) that
the collective bargaining agreement entered into by the BSA 1s not an agreement
subject to approvel by the Commission under sectlon 15, hence the BSA has
not violated section 15 by effectuating an unapproved agreement; (8) that the
agreement between the members of the BSA to collectively bargain for house
gangs and first call and recal rights with the ILA is not subject to section 185,
but if it is, the agreement is not unreasonable or illegal or otherwise contrary

16 F.M.C,
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to the Act: and (4) that the BSA has not violated sections 16 and 17 of the
Shipping Act.

United and Hearing Counsel except to each basic conclusion of the Examiner,
Thus, the Comimssion is confronted with a thireshold issue of its jurisdiction
over the parties in the case and their agreements in addition to the question of
the lawfulness of the particular activity in question under sections 16 and 17 of
the Aect.

After charging that the decision is not a fair, balanced or complete analysis 6f
either the Commission’s jurisdiction or the testimony or exhibits of record,
and after taking some 16 general exceptions to the decision, United.“regretfully
[asks] the Commission to start from scratch, to disregard the initial decision,
and to consider anew our [United’s] opening and reply briefs to the Ex-
aminer . . . .” In much the same vein, Hearing Counsel assert that not only did
the Examiner commit “serious errors of law regarding the Commission’s juris-
diction”, he also *ignored significant pontions of the record”, relied on
“innuendo’” and “concentrated on the portion of the record where no violations of
the Shipping Act are shown, ignoring that portion of the record which demon-
strates violations.” In short, the exceptions call for an examination of the tran-
seript of testimony and exhibits in the record in order to fill in the “gaps” left
by the Examiner so as to construct a factual foundation upon which the Com-
mission may proceed to a determination of the issues.

STATEMENT OF FACTS

United Stevedoring Corporation is a locally-owned stevedore at the Port of
Boston. United has been in business at Boston since some time in the 1930's.
The Boston Shipping Association is an association of carriers, stevedores, ship
agents, terminal operators and other maritime concerns at Boston. The BSA is
a noonprofit corporation organized under the general laws of Massachusetts,
primarily for the purpose of negotiating and administering collective bargain-
ing agreements with labor.! The Board of Governors of the BSA is composed
of four officers and six members. Of the five general cargo stevedores operating
in the Port of Boston, all but United are directly represented on the Board.
Except for an annual membership neeting, decisions of the BSA are made by the
Board, and in general the Board’s action do not appear to need ratification by the
membership.

In September 1964, the United States Department of Labor published a study
entitled , “Manpower Utilization—Job Security in the Longshore Industry, Bos-
ton”, known as the “Stow Report”. Among the various findings dealing with the
decline in longshore employment were underutilization of members of the work
force, archaic hiring procedures, lack of permanent gangs, frequent shortage
of sufficient gangs to work ships in port and resistance to technological change
in cargo handling methods.

The basic reform arising out of the Stow Report was a fundamental change in
the gang and hiring systems. After an informal comparison of prevailing prac-
tices at other East Coast ports, the International Longshoremen’s Association
local in Boston decided to replace the previous hiring methed with a system of

1fThe BSA’s by-laws state that its other purposes are “to endeavor to promote and to
asgist in encouraging friendly and harmonious relations between ghipowners, shipping
agents, ete, . . . to improve working eonditions in the shipping industry; to encourage
gound busginess relationships between both the members and between the members and
the employees . . . .”

18 F.M.C.
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permanent gangs and a central hiring hall.y The permanent gangs were set up
by what has become known as the “Final Shape”. On December @, 1068, each
stevedore employer of longshore labor, having been notified In advance, was in-
vited to send hiring bosses to a place in Boston known as Castle Island. The
hiring bosses atood on piles.of lumber and each longshoreman chose the boss for
whom he wanted to work. This Final Shape resulted in the formation of 30
permanent gangs ; the number remalns the same today.

At the time of the Final Shape, there were seven stevedores operating in
Boston, six general cargo and one scrap metal (Schlavonne)., The six general
cargo steveddres were J. T. Clark 8Sons, ITO Corporation (Jarka), Nacirema,
Atlantic & Gulf, Bay State, and United. According to a general understanding
among the ILA and stevedores, each hiring boss or foreman sent by a stevedore
would be entltled to hire two gangs. Only United apparently had some difficulty
with this understanding since it contends that it had mo such understanding.
Clark, Jarka, Naclrema and Atlantlic & Gulf put up three bosses each and hired
slx gangs aplece; Bay State put up two bosses and hired four gangs; United
put up one foreman but hired only one gang. Apparently, United had some diffi-
culty in filling even one gang since the men were prone to “go where the work
was”, and were reluctant to “shape” 1n front of United’s boss.

In the first half of 1987, one of the leading stevedores, Atlantic & Gulf, termi-
nated its operations in Boston, making its six gangs avallable for redistribution
among the remaining stevedores, Through the efforts of the BSA and with the
cooperation of the ILA, these gangs were redistributed in June 1967 in a way
that United plcked up two more gangs while its competitors picked up one each,
The reallocation left the distribution at: Clark, Jarka and Naclrema—seven
gangs; Bay State—five gangs; United—three gangs; and Schiavonne (the scrap
metal stevedore)—one gang, This distribution is in effect today.?

Between the Final Bhape and October 1, 1969, the assignment system operated
In such a way that considerable rotatlon of gangs among stevedores was per-
mitted. Thus, if gangs were not requested by the stevedore to whom they had
been assigned, they were free to work for other stevedores, Also, it appears that
no single walking boss could secure more than three gangs. This seems to have
meant that a stevedore with a single ship to service was effectively limited to
the use of three gangs, even If he had five or slx assigned to him.* This particular
part of the system was modified on October 1, 1969.

2 Under the old system, longshoremen would congregate dally on the gtreets and form
around to “shape’ in front of a hiring boss on an ad hoo basis and then move off to work
the ships. It was felt that this system waa not only undignified but extremely inefiicient
since the absence of permanent gangs prevented the development of those skills attendant
to an experienced team on which each member 18 famillar with each other's work habits,
strengths and weaknesses,

81In 1060, Unlted attempted to obtain another gang and requested the BSA to assist it,
The Board of Governors interceded on behalf of United with the Union but decided that in
return for the additional gang United should employ a second permanent hiring boss. The
Beard felt this conditlon reasonable and necessary to persuade the Unlon that Unlited
could produce the work. Signiflecantly, other general eargo. stevedores at Boston had two
or three such bosses. For reasons not entirely clear from the record, the matter was not
pressed and Unlted did not get an additlonal gang.

+ At this point, it should be noted that nelther United nor Hearing Coungel challenge
the basie concept of the house gang system or the establishment of a central hiring hall.

Nor do they guarrel too strenuously with the present allocation of gangs to the varlous
stevedores.

16 F.M.C.
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The change in the assignment system stemmed from the decision of the BSA
to secure for management a greater control over the work force for the professed
purpose of improving service to the ships calling at Boston. Consequently, one of
the major objectives during the collective bargaining in 1968 was the modifica-
tion of the then-existing gang assignment practices so as to establish a strength-
ened “first call-recall” system. This was met by resistance by the ILA, who
wished to preserve the method of “rotation” of gangs under which the gangs
were dispatched by the Union from the hiring hall in sequence so as to distribute
the work more equally and improve the position of “low hour” gangs.

So insistent were the parties that the Port of Boston remained on strike in
1989 for several months beyond the end of the strike at other ports on the East
Coast. The issue was finally resolved by the Union trading first call-recall rights
for a guaranteed annual wage program. The change in the gang assignment prac-
tices was embodied in Article X of the collective bargaining agreement.

Article X—Gang Assignment. Until October 1, 1969 the present system whereby
each employer’s hiring foreman controls a specific number of gangs shall remain
in effect. Gangs not working for their regular Hiring Foreman shall be dispatched
by the Dispatcher in accordance with the present procedures. The Employer shall
determine the number of gangs to be employed and how they will initially be
distributed on the vessel to which they have been ordered.

As of October 1, 1969, the effective date of the Guaranteed Annual Income
Program, each Employer will have first call on all the regular gangs assigned
to his company. An Employer whose regular gang is working for another Em-
ployer at a time when the regular Employer has no work for them may recall
his regular gang when he has work available at the start of the next work period.
In such instances, the work commenced will be completed by other gangs. Gangs
not working for their regular Employer shall be dispatched by the Dispatcher
in accordance with the present procedure. The Employer shall determine the
number of gangs to be employed and how they will initially be distributed on
the vessel to which they have been ordered.

By the exercise of first call-recall rights provided in Article X, a stevedore in
addition to having the “first call” on any of the gangs assigned to him may
“recall” any of his assigned gangs to any single vessel, even though the recalled
gangs may not have completed work on the vessels from which they are recalled.
Under the system embodied in Article X, the stevedore exercising “recall” could
employ his full quota of assigned gangs, seven in the cases of Clark, Jarka or
Nacirema, on a single vessel, leaving the stevedore from whom the gangs were
“pecalled” as few as three gangs, in the case of United, even though United was
working more than one ship. Apparently, under the old system a vessel with a
single hiring boss or walking boss would have been limited to three gangs in
gsuch circumstances.

Barely two months after Artlele X went into effect, the Union complained to the
BSA that certain gangs were not getting sufficient work and suggested that the
Union be allowed to “rotate” those low-hour gangs away from their assigned
gtevedores (in this case United and Bay State). The BSA considered any such
rotation to be a breach of the collective bargalning agreement, but after a period
of negotiation it was agreed that seven gangs would be “adopted” by other
stevedores. Under the “adoption” system, stevedores who were designated “adopt-
ing” stevedores had first call on their “adopted” gangs over all other stevedores
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except the stevedore to whom the adopted gang was primartly assigned. This
system was trled on an experimental basis for three months, but apparently
because of problems arising under it, no attempt was made to continue it beyond
the experimental period.

The ILA next made known Its intention to return to the old system in effect
prlor to October 1, 1069, where the Union would fill out gangs for any particular
ship by its own selection of “low-hour’” gangs except for the two or three assigned
to the particular walking boss for that ship, Management again considered this
a breach of the collective bargaining agreement, Ultimately, arbitration resulted
in a modification of the bargaining agreement by which the Unlon was permitted
to select the fourth and fifth gangs dispatched to any stevedore while the steve-
dore retalned the right to eall his regularly assigned first three gangs and the
gixth and seventh gangs if he was entitled by assignment to a sixth and seventh
gang. This was the last modification of the first call-recall system, representing
an attempt to distribute the work among the 830 gangs more evenly and thereby
support that number of gangs at the Port.

The original allocation at the Final Shape which resulted in a 8-4-1-1 arrange-
ment corresponded roughly to the previous year's volume of work per stevedore
and reflected the ILA on-the-spot estimate of who could offer the most work.
United did proportionately better than its competitors, receiving one gang per
40,000 heurs worked the previous fiscal year to one gang per 75,740 for Nacirema ;
one gang per 63,615 for Atlantic & Gulf; one gang per 51,781 for Clark, ete.
Again, when Atlantic & Gulf went out of business and its gangs were redis-
tributed so as to give United two more, Unlted did proportionately better-than
its competitors. Thus, although United now had three gangs, it only produced
48,000 hours of work for the three quarters prior to June 1867, compared with
Nacirema’s 810,000; Clark’s 270,000; Jarke's 240,000; and Bay State's 116,000
Proportionately this means that Nacirema had two and one-third the number of
gangs assigned United but produced over-eight t!mes as much work.’

On days when therg is no congestlon of vessels at the port and more than
enough gangs are avallable, the distribution of gangs seems to present no prob-
lems. The delly average of gangs working has been declining over the past few
years due to the general decline in activity at the Port. In 1969, an average of
17.94 gangs were hired daily, while the first six months of 1970 showed a daily
average of only 15.99 gangs. In 1968, the dally average was 20.15. Thus, on
“qulet” days obtaining gangs presents no problem even under first call-recall
since the Union would always have gangs available and would be only too
happy to dispatch them, However, vessels do not call at conveniently spaced
intervals but tend to “cluster” on busy days. On these days a stevedore has been
called upon with some frequency to work three ships simultaneously. Thus, In
theory at least, even If each stevedore were assigned the same number of gangs,
there could still be labor shortages; and, of course, any stevedore with a low
number of asslgned gangs vis-a-vis his competitors would have greater difficulty
in securing sufficlent labor.

5 Latest BEA records show that United continues to be the low-hour stevedore. The only
competitor who had proportionately more gangs than United per hour was Bay State with
five gangs. 1ts hours were only 69,908 to United’s 51,527.
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Docker No. 72-5

Avustraria/U.S. Aruantic & Gurr CoNFERENCE, ProposED
ImPosiTION oF CURRENCY ADJUSTMENT SURGHARGE

Decided September 11, 1972

Rejection of tariff filing under sections 14b and 18(b) of the Shipping Act, 1916,
without o hearing proper where statutory violations exist and premise used
to support the fliing is an obvious nullity as a matter of substantive law.

The clear language of Article 23(a), Shippers Rate Agreement, as it relates %o
currency devaluation by governmental action presupposes the action of the
government issuing the currency under which the terms of the contract are
written.

Elmer C. Maddy and Baldvin Einarson for Australia/U.S. Atlantic
& Gulf Conference, respondent.
Novrman D. Kline and Donald J. Brunner, Hearing Counsel,

ReporT

BY THE COMMISSION : (Helen Delich Bentley, Chairman; George
H. Hearn, Vice Chairman; Ashton C, Barrett, James V. Day,
Comanissioners)

This proceeding arises from an order served by the Commission
upon the Australia/U.S. Atlantic & Gulf Conference (Conference or
respondent) directing respondent to show cause why the Federal
Maritime Commission (Commission) should not find the imposition
of a currency devaluation surcharge to be in violation of sections
18(b) (1), (3) and (4), and 14b of the Shipping Act, 1916, and con-
sequently should not order respondent to cease and desist from
assessing and collecting such surcharge.

On December 18, 1971, the United States, in the Communique of
the Group of Ten, agreed to propose to the Congress a suitable means
for devaluing the United States dellar in- relation to other world
currencies by means of a change in the existing par value of the dollar.

16 F.M.C. 27
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Subsequent thereto, on December 22, 1971, the Australian Govern-
ment revalued the Australian dollar, appreciating it a total of 6.82
percent as against the United States dollar. The same day, the Con-
ference, which covers the trade from ports in Australia to United
States Atlantic and Gulf ports, filed a curpency develuation tariff
surcharge of 8.57 percent, to become effective January 8, 1972. Later,
on December 24, 1971, the Conference reduced the amount of sur-
charge to 6.32 percent.

The Conference and its members file tariffs pursuant to section
18(b) of the Shipping Act, 1918, The Conference’s approved dual
rate systern additionully subjects cenference increases in rates to the
90-day notice requirement of section 14b of the Act. This particular
increase did not comply with the 90-day notice requirement. The Con-
ference grounded its failure to give the vequired 90 days’ notice on
Article 23(a) of the Shippers Rate Agreement, which provides in
relevant part:

In the vweqit of . . . currency devaluation hy governmental aetien, regulations
of sny governmensal -autherity pertaining thereto, or any other officlal inter-
ferences with commerncial intercourse anrising from the above conditions . ., .
[A surchayge may beimposed on 16-days’ notlee,]

By telegram of December 23, 1971, the Burean of Comipliance
advised the Cenference that its failure to give the required 90 days’
notice was not justified by the currency devaluation provision -of
Artiole 28{a) -of its contract, snd that the surcharge could be imposed
only upon 90 days’ notice.

The Conference, by telegrem of December 29, 1971, expressad its
disagreement with the Bureau’s position and offered its opinion that
Article 23(a) did support the lack of 90 days’ written notice. On
January 7, 1972, the effective date of the surcherge was deferred to
January 15, 1972,

By telegram dated January 12, 1072, and letter dated January 13,
1972, the Conference was informed that the Commission,at its meeting
on January 11, 1972, had rejected the Conference’s surcharge since it
failed to conform to the requiremunts of sections 14b .and 18(b) of
the Shipping Aot, 1918, and .advised the Conference that “rejected
tariff matter is void and its use unlawful and the rates quoted in the
rejected filings may not be implemented until lawfully refiled and
in effect.” Notwithstanding this rejection, the Conference, by telegram
dated January 14, 1972, informed the Commission that the member
lines intended to assess the surcharge on or after January 15, 1972.

On January 15, 1672, Judge Edward Weinfeld of the United States
Distriet Court for the Southern District of New York .granted the
Commission’s motion for a temporary restraining order prohibiting

18 F.M.C.
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the Conference and its member lines from giving effect or taking any
action pursuant to the rejected tariff filings with respect to the cur-
rency devaluation surcharge until further order of the Court.

On January 18, 1972, the Commission issued an Order to Show
Cause why the Commission should not find the imposition of the sub-
ject currency devaluation surcharge to be in violation of sections
18(b) (1), 18(b) (3) and 18(b) (4), and section 14b of the Shipping
Act, 1916, and should not order the Conference to cease and desist from
assessing and collecting the surcharge.

Discusston anp ConcLusion

Respondent contends that we exceeded our authority in summarily
rejecting the surcharge without affording the respondent the benefit
of an evidentiary hearing. In the alternative, respondent urges that
even 1f we should conclude that an evidentiary hearing was unneces-
sary, Article 23 of the Shippers Rate Agreement fully authorized the
imposition of the surcharge on less than 90 days’ notice.

Respondent’s argument that the rejection was improper is grounded
primarily upon our decision in Rejection of Tariff Filings of Sea-Land
Service, Inc., 13 FM.C. 200 (1970). In that case the Bureau of Com-
pliance had rejected a tariff filing on the ground that it violated sec-
tions 14b and 15 of the Shipping Act, 1916. We found that rejection
improper because the asserted violations turned on the resolution of
several issues of fact which could only have been resolved after a
hearing. Accordingly, the failure to afford respondent a hearing had
denied it due process of law.!

While respondent seems to recognize the Commission’s right to
reject a tariff filing under section 18(b) when it results in a per se or
“obvious” violation of another section of the Act, it is respondent’s
contention that “very real” questions of fact are presented here in this
case. Thus, no per se or obvious violation can be found to exist, and an
evidentiary hearing was a necessary condition precedent to any rejec-
tion of the surcharge. But despite & number of assertions that the
Commission necessarily “arrived at certain factual conclusions” in
rejecting the tariff, respondent specifically points to only two areas
which it contends may hold disputed issues of fact—i.e. the precise
actions taken by the International Monetary Fund and the actions of
the Australian Government- “in making effective the fact of de-
valuation of the dollar.” Of all the “facts” alluded to by respohdent,

* However, in concluding that the Sea-Land rejection was improper, we expressly
stated, *. . . we do pot here decide that a reJection under section 18(h) may not be sup-
ported by a violation of another section of the Shipping Act.”

16 F.M.C.
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not one is disputed; and in view of the construction we place on
Article 23, we agree with Hearing Counsel that those “facts” have no
relevance to the issue at hand. This clearly renders any evidentiary
hearing unnecessary to a valid rejection of a tariff filing ‘which is a
“patent nullity”. See Municipal Light Board of Reading & W akefisld,
Mass. v. Federal Power Commission, 450 F.2d4 1841 (D.C. Cir. 1971).
For much the same reason we feel that little additional aid would be
forthcoming if oral argument were held as requested by respondent.

There remains only the proper construction ‘of Article 23 of the
Shippers Rate Agreement,.

Respondent’s proposed construction turns on the assignment of
broad meanings to certain operative terms in the phrase “In the event
of . . . currency devaluation by governmental action, [or] regulations
of any governmental authority pertaining thereto or other official
interferences.” To respondent it is obvious that the term “govern-
mental action” cannot be restricted to action by Congress in officially
devaluing the price of gold and must include other actions by the
government, As for the term “eurrency devaluation”, respondent urges
that it cannot mean only U.S. governmental action devaluing currency.
Finally, by way of saying somewhat the same thing slightly dif-
ferently, the terms “governmental action”, “governmental authority”,
and “any other official interferences” must of necessity include actions
by governments other than that of the United States,? i.e. the Govern-
ment of Australia.

Using its interpretation of the “operative” terms in Article 23 as a
springboard, respondent argues that even though Congress had not
officially devalued gold currency at the time of its short-notice filing,
devaluation nevertheless had in fact taken place because of certain
acts taken by the U.S. Government,

Two considerations belis any such interpretation. First, the cur-
rency devaluation clause was a later amendment to Article 28 and
came some time after the official British devaluation of the pound. This
direct relationship of the clause to the British experience is strong
ground for restricting the operation of the clause to a situation where
a country devalues its own currency by whatever “official” means the
particular country adopts. Secondly, as Judge Weinfeld pointed out
in granting his injunction, both the contract and respondent’s tariff
are written in terms of United States currency and therefore it is
highly unlikely that the clause in question was meant to refer to

2 Polnting out that the clause in gquestion origlnated with the Commission’s decision in
The Dual Rate Oases, 8 P.M.C. 10, 47-48 (1664), pespondent quotes at length from the
decision in an attempt to support its imtenpretation of the phrases in question. We agree
with Hearing Counsel that The Dual Rote Cases are inapposite since the currency clause
here 1n issue was not a part of the contract considered in that decision.

16 . M.C,
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devaluation of thet currency by a government other than the United
States. Thus, we are not swayed by respondent’s argument that bacause
the tariff was amended to provide “for the conversion” of certain rates
into Australian currency, an action by the Australian gavernment can
work to inveke Article 28. Were the action of any government sufficient
to invoke clauses such as Article 23 shippers would, as Hearing Counsel
point out, be buffeted by an unforeseeable number of short-netice in-
creases—a result grossly out of harmony with the avowed purpese of
dual rate.contracts.

Moreover, if respondent hed intended to seek our approval of such
a broad clause, however doubtful the success of such an attempt, clear
language was readily at hand—e.g., “governmental action” could just
as readily have become “action of any government” and “devaluation”
could have included “de facto devaluation”. We cannot help but eon-
clude that what is really the case here is an example, albeit wnder-
standable, of & later expedient construction overriding original under-
standing and intent.

We think, then, the resolution of this matter is relatively simple. At
the time the surcharge was filed, there existed no actual devaluation,
no action by Congress, the only governmental body with the suthority
to devalue U.S. currency. Thus, any filing by respondent purporting
to implement a clause authorizing the imposition of a short-notice
surcharge because of devaluation was a nullity creating clear statutory
violations which were not dependent upon the resolutiorn: of amy factual
issues. The rejection of such filing without hearing, pursuant to sec-
tions 14b and 18(b) of the Shipping Act, 1916, wag therefore quite
proper. Of course, the substantive problem in this case, the imposition
of the surcharge, has been mooted by the actions of the Secretary of
the Treasury on May 8, 1972, when he formally introduced the de-
valuation “package” to the International Monetary Fund, Respondent
has effectuated the pertinent provisions of Article 28 of the. Shippers
Rate Agreement and is assessing the surcharge in question. A.ccord-
ingly, it is unnecessary to issue an order in this proceeding and the
proceeding is hereby discontinued,

CopemrigsioNnEr CLARENCE MORSE, CONCURRING AND BISSENTING

T dissent,

There are two basic problems involved ; one being procedural—the
propriety of the ex parte actions taken by the Commission’s staff on
December 23, 1971, and the Commission itself on January I1, 1972, in
rejecting the tariff filing without giving the Conference a hearing and
an opportunity to present its justifications; and the second being sub-

16 F.M.C.
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stantive—the right of the Conference under the existing facts to initi-
ate a tariff increase under Article 23 of the Shippers Rate Agreement.

Provedure. T have no doubts of our authority, in.a proper case, to
reject a tariff filing without @ hearing. -Section 18(b) (4), Shipping
Act, 19183 * Rejeotion of Tariff Filings of Seq-Land Service, Inc., 18
F.M.C. 200 (1970). But rejections, without & hearing, based on defects
in form or substance are permissible only when so. patently a nullity as
a matter of substantive law that administrative efficiency and justice
are furthered by such rejection. Municipal Light Board, ete., Mass.,
supra, 450 F.2d at 1345-1346. In iy opinion, this.filing was not such.a
patent nullity.

'We are not concerned with a rejection based on a defect in form.
Therefore, wa are faced only with an, asserted defect in substance, and
within this limited framework the.threshold question, whether the
tariff filing was -a patent nullity, is the interpretation of the phrase
“currency devaluation by governmental action.” Does it mean only de
jure devaluations—currency devaluations enacted by the Congress of
the United States? Does it include de facto-devaluations such as cessa-
tion of payment of gold by the United States on August 15, 1971, or the
impaet on the doller in international currency markets resulting from
the agreements reached between the President and the Group of Ten
on December 18,.19711 ¢ Does it include the Tevaluation upward of the
Australian dollar? Does it have some other meaning? The phrase is
not clear and unambiguous on its face. The question cannot be answered
within the four corners of the document. The negotiations and intent of
the -perties at the time the language was adopted should have been
and must:be developed and considered in arriving at its interpretation.

® Bection 18(b)(4)—". . . the Commission 18 authorleed to rejéct any terif® filed with
it which 18 not in conformity with this gection and with such regulations.”

4The nmitlisdnian’ mesting produced a miltilaternl agreément by tne President and the
Group .0of Ten to immediately realign the currencies: of the major trading natione. Some
countries, {ncluding Germany, Japen, the Netherlands, and Belglum, revalued their cur-
rencies with ‘reepect to gold. Others, {ncluding the U.K, and France, maintained the par
values ukchanged. For its part in the realignment package, the President of the United
Btates agreed to propose to the Congress a devaluatlon of the dollar by 7.884; in terms of
goid. But the immediate Impact of the agreement in exchainge markets was de facto devalua-
tion of the dollar with reference to gold (and also the British pound and the French franc)
by 7.899% and by varying percentage ratee with reference to the currencles of other. conn-
tries. The U.8. Treasury recognized that “de facto” devaluation resulted from the Preal-
dent’s agreement with the Group of Ten on December 18, 1871, See: Statement by the
Hoporable John B. Connally, Becretary of the Treasury, before the Banking and Currency
Corumittes, V.8, House -of Representatives, March 1, 1072; Statement of Deputy Under
Secretary for Monetary Affpire of the Treasury Department Jack F, Bennett, before the
Bubcommittee on International Commerce and Tourlsm of the Senate Commerce Committee
on Janiiary 24, 1072; Btatement of Paul A. Volcker, Treasnry Tndersecretart, nppearing
in the Wall Streot Journal, April 4, 1972 ; and U.S. Treusury's News. Release #C-305 dated
May 3, 1072,
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Its interpretation is a mixed question of law and fact. Hence, the tariff
filing was not a patent nullity and its ex parte rejection constituted &
denia) of due process guaranteed by Section 23 of the Shipping Act,
1916, and Section 5 of the Administrative Procedure Act, and a re-
versible procednral error.

In this case, in my opinion, it is unfortunate that the tariff filing:
was rejected. Tt was not until May 8, 1972, at the earliest, that the
Conference was permitted to file for a 15-day-notice rate increase, and
during the interval between December 23, 1971 (plus 15 days) and
May 8, 1972 (plus 15 days), the Conference was precluded from as-
sessing higher rates to offset the effect of devaluation. That loss cannot
be recovered. On the contrary, had the filing been accepted but its
propriety yuestioned by appropriate Commission action on shippers
complaints under Section 22, then if we ultimately found the filing
to have been improper, we could have ordered reimbursement by the
carriers of the improper rate increase. As 1t now stands, and if my
analysis is correct, shippers have received a “windfall” at the expense
of the carriers contrary to the.intent and terms of the Shippers Rate
Agreement.

Substantive. We have for interpretation the phrase in Article 23 of
the Shippers Rate Agreement reading:

In the event of . . . currency devaluation by governmental action, regulations*
of any governmental aunthority pertaining thereto, or any other officlal inter—
ferences with commerclal Intercourse arising from thé above conditions , . . .
The critical phrase is “currency devaluation by governmental action.”
In respect to United States dollars, the majority herein relate “gov-
ernmental action” solely and exclusively to de jure or constitutional
devaluation which may be declared only by the Congress. Had the
phrase read “de jure devaluation” or “devaluation by the Congress”
then there would be no question of interpretation. But it 1s not so
phrased, for it identifies devaluations by “governmental action” and
its coverage includes “regulations . , . or other official interferences
with commercial intercourse arising from” devaluation by govern-
mental action. The phrase “devaluation by governmental action” is
certainly inclusive of “de jure devaluation” or “devaluation by the
Congress.” The issue here is whether “devaluation by governmental
action” is synonymous with and limited to “de jure devaluation” or
“devaluation by the Congress.” s

51 contend we can have de facto devaluation by governmental action which in faet may
not amount to de jure devaluation directed by the Congress under Article I, Sec. 8, of the
Constitution. I anaiogize to another governmental activity. While negotiations woward a
treaty with a forelgn power are conducted by the President, the power to authorize

18 F.M.C.
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The ultimate issue hereis the intent of the parties when they adopted
the phrase under consideration and, even mere critical, the interit of
the Commission when it approved the phrase under consideration.®
True, the phrase under consideration was adopted and approved as
the result of a letter from the Commission’s steff which advised Con-
ferenceg that it was doubtful the then existing- contraet provisions
“cover devaluation situations” and this letter originated: because of
uncertainty resulting from currency devaluation by the British Gov-
ernment and other governments.” But the fact that an “offi¢ial” de-
valuation by the British Government may have triggered the adoption
of the staff letter or the phrase itself does not, standing élone, establish
that the approved phrase was intended to apply, in the case of the
United States, only to devaluations anthorized by the Congress.®
Neither Conference nor Hearing Counsel addressed themselves or sub-
mitted affidavits to establish what in fact was in the contemplation of
the Commission itself when it approved the specific phrase—that is, to
the specific question whether the Commission approved the plhrase as
applying only to Congressionally approved devaluation or whether
the Commission approved the phrase as applying to any devaluation
by or flowing from governmental action.® That failure may have re-
sulted from an absence of any decumentary record in the files of the

committiing this government to a. treaty with, a forsign country 18 vested in the Senate
(U.8. Const,, Art. II, 8ec. 2). Nevertheless the Pregident, acting without the advice or
consent of the Senate, has éntered Into many international Executlve Agreements which,
while binding en this. govermment, do.not achieve the status of.a treaty amd may be sald
by some to infringe upon the Senate’s constitutionpl powers over treaty making., (The
Conetiiution of the Umited: Slates of Ameriva. Analysis and. Interprebation. U.8. Govt.
Printing Offiee, 1864, nagps. 484 .9t seq.)

¢ Swift & Oo. v. FMC, 806 F.2d 277, 281 (D.C. Clir., 1962) : The Commission ‘‘must he
glven reasonable leéway in delineating the scope of the agreement and: tHerefore.the extent
of ita.prior approval.”

We are here dealing with the Interpretation of a commercial document, The parlance
oft businesamen: may comped & broader interpretation than might be the oase if we were
Interpreting a document exchanged: on. the level, hetsween the U.S. Treasury and the Inter-
national Monetary Fund.

T Afidavit of Willlam: Levenstein attached to Brief of Hearing Gounsel to. Respondents'
Memorandum. of Law. Thia letter wag. written despite the action.of the Commiselpn, taken
on December 21, 1867, apgroving the rate increase by NAWFA whbere the Shippers Rate
Agreement contained a force majeure clezuse but with no reference to. devaluations as sueb.

*Qnly the Congress may authorize changes in the par value of the dollar. U.8, Gonstitu-
;_tg:; Article 1, Bectlon 8, Clayse 5; Section %(b), Bretton Woads Agreement Aot, 22 USC

° The action. of the President on August 15, 1071, ip discontinuing gold payments, for all
bractical purposes, may have constituted a de facto devaluation of the dollar by govern-
mental action, for it permitted the dollar to float in. terms of other major currencles,
seeking its own value on the open market. The Smithsonlan Agreement of December 18,
1871, between the President and the Group of Ten, for all practical purposes, may have
amounted to a de facto devaluation of the doliar by govercmental action. Hence, depending
on how tbe pertinent phrage 1s to be construed, we may havo & factual sitvation which in
fact justified and validated the tariff Aling which was rejected by the staff on Deceniber 28,
1871, and by the Commission on January 11, 1972.
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Commission or may have resulted from failure to make a thorough
search of the records.*

The Distriet Court and Hearing Counsel suggest that the phrase
should not be interpreted as meaning other than de jure or Congres-
sional devaluation because (1) foreign governments frequently take
action affecting the value of their currencies, (2) “If any governmental
action affecting valuation of the U.S. dollar were enough teo justify
short-notice rate increases, shippers could conceivably be buffeted by
any number of 15-day notice rate increases”, and (3) “it is questionable
that the parties would have agreed upon or the Commission approved
a rate agreement which could have been so easily and often changed
on short notice.” 1* The reverse of that coin means that it is perfectly
OK for the carriers to be buffeted about by devaluations which could
have been so easily and often changed on short notice. The Court’s
statement relative to Commission non-approval is self-serving and not
supported by anything in this record. The foregoing contentions are
but arguments used to buttress an interpretation—not sound deter-
minations of the basic intent of the phrase itself as based on proper
evidence culled from records at the Commission.

The only pertinent facts of record presented to the Commission by
Hearing Counsel relative to interpretation of the phrase under con-
sideration are contained in the affidavit of William Levenstein, Ap-
pendix to Reply of Hearing Counse! to Respondents’ Memorandum of
Law. That affidavit is of little help in providing the facts establishing
what was intended by the pertinent phrase or why the more precise
phrases “de jure devaluation” or “official devaluation” or “devaluation
by the Congress” were not used. In our deliberations in the instant
proceeding we had before us the rejection telegram of December 23,
1971, which recited in part: “Notwithstanding recent governmental
agreement. to revalue certain currencies including U.S. dollar, U.S.
Government has not yet officially devalued, hence Article 23(b) not
presently applicable.” Based on said telegram and affidavit, Hearing
Counsel contends that the pertinent phrase applies only to “official”

1My own llmited research of Commission files uncovered a letter from WitHam Leven-
atein to Mr. Jack L. Wilson dated September 20, 1068 (Attached ‘as Appendix A). That
letter is indicative of the Commission staff’s then interpretatfon of the phrase under
consideration and appears broad enough to encompasa revaluation of the Australian doilar
on December 22, 1971, and, at least arguably, de facto devaluation of the U.5. dollar due
to the actions of the President on August 15, 1971, and December 18, 1971,
 How do such statemnents square with the fact that this Commission heretofore approved
the following pltrases in Shippers Rate Agreements ;
(a) ‘‘currency devaluations”. Conference agreements 8220, 5660, 9615, and 9616.
{b) “in the vent of & devaluation of at least 5¢ in any of the currencles tapable
of being used for the payment of freight as compared to other such currencles”,
Conference Agreement 5830,
(¢) ‘“‘éurrency devaluation by any government”. Conference Agreements 7100, 7670,
7770.
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devaluations (which I interpret as being synonymous with de jure de-
valuation), that there was no “official” devaluation at that time because
the Congress had not acted, and that the phrase did not apply to the
devaluation which existed as & result of the action of the President
and the Group of Ten on December 18, 1971,

On the limited record in this docket I am unable to determine to my
satisfaction whether the Commission intended to approve the pertinent
phrase as applying only to Congressionally approved devaluations or
whether it intended to approve the pertinent phrase as also applying
to fact situations which included de facto devaluations by or resulting
from governmental action. Hence, absent satisfactory proof of such
intent, I would construe the pertinent phrase strictly—adversely to the
Conference—and as applying only to Congressionally approved de-
valuations of the dollar.'? To me, such construction results not from an
interpretation based on an evaluation of all the surrounding circum-
stances, but rather from a default in production of evidence.

[seaL] Frawcis C. Hurxney,
Seoretary.

APPENDIX A

SEPTEMBER 20, 1968.
A17-9-1/57 D.R.:32(R)

Mr, JAOK L. WILSON,
Weil Brothers-Ootion, Ino,
Montgomery, Ala. 36104

DeAR MR, WiLsoN : Reference 18 made to your letter of September 17, 1068,
written in your capacity of Chalrman, Transportation & Insurance Committee,
American Cobbon Shippers’ Asgoclation, concerning the Pacific Westhound Con-
ference’s Notlice of Amendment to Shippers' Rate Agreement dated August 5, 1968,

To recapitulate briefly, the proposed modification would establish “currency
devaluation by governmental action” as a force majeure circumstance warrant-
ing either (a) suspension of the contract system by the carriers pursuant to
Article 18(a) of the Agreement, or (b) an increase in freight rates on shortened
notice provided for in Article 18 (b).

While we ‘do not profess to be intimately versed in all the complexities of
international financial transactions, our expectation is that a devaluation of the
frane or pound sterling would not directly affect rates established by the PWC
Inasmuch as the Conference’s rates are quoted In dollars 'and all goods and
services necessary to the operation and maintenance of steamship services are
paid for with dollars here, yen in Japan, pesos in the Philippines, and Hong Xong
dollars there. There might be an indirect affect depending upon what actions

1 A contract susceptible to two constructions by reason of uncertaloty as to the meaning
of ambiguous language should be construed against the party by whom, or In whose behalf,
the contract was prepared. 174 0./.8. Contreots Sec. 324, page 317.

18 F.M.C.



AUSTRALIA/U.8. ATLANTIC AND GULF CONFERENCE 37

these governments take to counter the impaot of any devaluation of the pound or
franc. This would depend upon the importance of the British or French markets,
and/or reliance upon British or French goods. A devaluation of the Japanese
yen, Philippine peso or Hong Kong dollar would probably have ne effect upon
Conference rates for the simple reason that the American dollar would have
appreciated in terms of those currencles, L.e. an American dollar can be exchanged
for more unlts of the loeal currency. Conversely, should either the yen, the
peso, or the Hong Kong dollar be appreciated by governmental action, the
American dollar will have been devalued, in effect, and undoubtedly the Con-
ference would probably seek to adjust its freight rates to account for the fact
the American dollar no longer commands the purchasing power ofi other cur-
rencies to the extent enjoyed in the past.

Insofar as the mechanics are concerned, we interpret “devaluation by govern-
mental action” to mean just that—that the responsible financial institution of
any of the varlous governments would make an official pronouncement to the
effect that the value of its currency has been altered. On this basis, and only on
this basis, would the Conference be free to resort to the options provided for in
its Shippers’ Rate Agreement.

We hope that the foregoing is helpful. If we may be of further assistance,
please do not hesitate to contaet us.

Sincerely yours,

(8) Willinm Levenstein
WILLIAM LEVENSTEIN,
Chief, Office of Carrier Agreements
(Foreign Commerce) Bureau of Compliance.
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WasaiNgron, D.C.

Spercial, Docker No. 445

Consvr GENERAL OF INDONEsIA
v,

Neoriroyp Ixc.
GENERAL AGENTS FOrR Horerr LiNgks

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING REFUND OF CHARGES

Adopted Reptember 20, 1972

No exceptions having been taken to the initial decision of the pre-
siding judge in this proceeding and the Commission having deter-
mined not to review same, notice is hereby given that the initial
decision became the decision of the Commission on September 20, 1972.

It 18 ordered, that apphcant is authorized to refund $20,168.25 of
the charges previously assessed the Consul General of Indonesia.

It is further ordered, that applicant shall publish promptly in its
appropriate tariff, the following notice.

Notice is hereby given, as required by the decision of the Federal Maritime
Commission in Specinl Docket 445 that effective June 30, 1972, the arbitrary
charge for ‘Rice, in Bags’, to Balik Papan ports, for purpoges of refund or waiver
of freight charges on any shipments which may have been shipped during
the period from June 30, 1872 through August 8, 1972 is §3.00/metric ton, subject
to all applicable rules, regulations, terms and conditions of sald rate and this
tariff,

It is further ordered, that refund of the charge shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the refund.

By the Commission,

[sEAL] Frawncis C. HorNEy,

Secretary.

as 16 F.M.C.



FEDERAL MARITIME COMMISSION

Serctar. Docker No. 445

CoxsuL GENERAL oF INDONESIA
v,

NeprLoyp INc.
GENEkral AcENTs ror lIlorein Laxes

Respondent is permitted to refund the sum of $20,68.25 as part of the freight
charges previously assessed and collected,

M. 8. Alberga, for respondent.

INITIAL DECISION OF STANLEY M. LEVY,
PRESIDING JUDGE*

Nedlloyd, Inc., General Agents for Hoegh Lines (respondent) has
filed an application to refund to the Consul General of Indonesia
(complainant) $20,168.25 being . portion of the freight charges ag-
gregating $102,797.87 on a shipment of bagged rice weighing 6,636,257
pounds from Mobile, Alabamsa to Balik Papan, Borneo under a bill
of lading dated June 30, 1672, aboard the MS Hoegh Pride.

The rate applicable at the time of shipment was $23.75/Metric Ton
(including 414 percent currency adjustment charge). Basis one load
port/one discharge port Indonesia plus $.35 for each additional port
used. For West Irian ports and Balik Papan arbitarary charge
$9.00/Metric Ton.? The aggregate freight charge applicable and actu-
ally collected was $102,797.87.

Pursuant to a tariff filed by respondent, effective August 8, 1972,
Hoegh TLines-Atlantic Gulf and Great Lakes/Indonesia Singapore,

1 This decision became the decision of the Commission Sept. 20, 1972.
2 Hoegh Lines—Atlantie, Gulf and Great Lakes/Indonesia, Singapore, Malaysia and

Thafland Freight Tarif No. 1, F.M.C. No. 12.

16 F.M.C. 39
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Malaysia Freight Tariff No. 1—F.M.C. No. 12, 21st Rev., p, 80, the
basic rate remains unchanged but the Balik Papan arbitrary is re-
duced to $3.00/Metric Ton, Under the new tariff the aggregate freight
charges for this shipment would amount to only $82,629.62. It is the
difference between the $102,797.87 previously applicable and the
$82,629.62 that is sought to be refunded.

The reduction in the Balik Papan. arbitrary from $9.00 to $3.00 per
metric ton is requested because of an administrative error in filing the
earlier tariff at $9.00 per metric.ton. The earlier tariff should have been
filed at $3.00 per metric ton, which is the prevailing standard arbitrary
charge for this port.?

Section 18(b} (3) of the Shipping Act, 1916, as amended by Public
Law 90-298, 75 Stat. 764 provides that the Commission may, in its
discretion and for good cause shown, permit a common carrier by
water in foreign commerce, or a conference of such carriers, to refund
a portion of freight charges whers it appears that there is an error in
a tariff of a clerical or administrative nature, and that such waiver
will not resuit in discrimination among shippers. The application dis-
closes a set of facts and circumstances which fall within the purview
and intent of the statute. Having complied with the requirements of
the staute, and good cause appearing, applicant is permitted to refund
to the Consul General of Indonesia the sum of $20,168.25. The notice
of waiver required by the statute shall be published in the appropriate
tariff.

(S) SranLer M. Levy,
Presiding Judge.

®Hee page 162, eixth revised, effective June 15, 1072, Atlantle and Gulf/Indonesia
Conterence Freight Tarlff No. 14, FMO-8.

16 F.M.0.
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Dooger No, 714

Unrren STATES OF AMERICA
v,

Farrerr Lines, INcORPORATED

ApoprioN ofF INmrranL Decision

November 14, 1972

This proceeding is before us on exceptions to the Initial Decision
of Administrative Law Judge Herbert K. Greer, served July 12, 1972,
in which the Administrative Law Judge concluded that complainant
United States of America failed to adduce sufficient evidence to indi-
cate with reasonable certainty that a shipment of plastic pipe from
Bayonne, New Jersey, to Freetown, Sierra Leone, should have been
rtéd 45 plumbing supplies, N.O:8., and accordingly denied reparation.

Complainant’s arruments on exception to the Administrative Law
Judge’s Initial Decision are essentially a restatement of its case in
brief. Respondent has replied to those arguments.

Upon review and careful consideration of the entire record, the ar-
guments on exception and the specific allegations of error raised by
clhimuant as well as respondent’s reply, we conclude that the Adminis-
trative Law Judge’s factual findings and his conclusion with respect
thereto are supported by the record and correct. We therefore adopt
the Initial Decision as our own and male it a part hereof. Accordingly,
the complaint is hereby disinissed.

By the Commission.

[erax] Fraxors C. Hurney,
Secretary.

41
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No. 714

UnNITED STATES OF AMERIOA
.

Farrers Lixes, INo.,

Shipper having falled to adduce evidence sufficient to indicate with reasonable
certainty that a shipment of plastic pipe from Bayonne, New Jergey, to
Freetown, Slerra Leone, shouid have been rated as plumbing gsupplies N,0.8,,
reparation denied.

Thomas L. Jones for complainant.
Elmer C. Maddy and Baldwin Einarson for respondent.

INITIAL DECISION OF HERBERT K. GREER,
PRESIDING EXAMINER!

The United States of America (complainant), represented by the
Department of Justice, seeks to recover reparation in the amount of
$22,586.29, plus interest, from Farrell Lines, Inc. (respondent), alleg-
ing an overcharge on a shipment by complainant’s General Services
Administration (GSA) from Bayonne, New Jersey, to Freetown
Sierra Leone, in violation of section 18(b) (8) of the Shipping Act,
1916 (the Act). The parties filed opening briefs, and though respond-
ent filed an answer brief complainant did not.

Tue Facts

1. Respondent is a common carrier by water between United States
Atlantic and Gulf ports and various foreign ports, and at material
times was o member of the American West African Freight Confer-
ence (the conference).

1 This decision became the decision of the Commission Nov. 14, 1872,

42
18 F.M.C,
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2. On May 29, 1967, complainant’s Agency for International De-
velopment (AID) issued to GSA a “Project Implementation Order/
Commodities” in connection with its Rural and Community Develop-
ment Program in Sierra Leone, requisitioning commodities which
included :

Items 1 through 16—Plumbing items for village water systems
(plastio items)

Items 1 through 4 were “Plastic tubing, 100" coil” and the remaining
items were nylon tees, elbows, and couplings.

3. On March 5, 1968, a contract was awarded to Precision Polymers,
Inc., for the furnishing of “Pipe, Plastic, Polyethylene.”

4, On or about November 31, 1968, GSA delivered to respondent
at Bayonne, New Jersey, certain of the articles which had been pro-
cured, for shipment aboard respondents SS A frican Glade to CARE
Warehouse, Freetown, Sierra Leone, and prepared a bill of lading
which described the shipment as “213 crates, Plastic Pipe,” measuring
57,362 cubic feet and weighing 151,508 pounds. At the time of the ship-
ment, no other information of the character or intended use of the ar-
ticles shipped was made available to respondent or its employees.

5, There having been no item in respondent’s tariff describing plastic
pipe, the rating clerk applied the “Cargo, General, N.O.S.” rate of
$64.50 per 40 cubic feet.

6. The bill of lading was marked prepatd, but respondent submitted
its voucher to complainant for $93,398.18 on December 2, 1968, and
prior to audit and on January 15, 1969, complainant paid that amount.

7. Subsequent to payment and after the shipment had left the cus-
tody of the carrier, complainant’s auditors found in the tariff a rate on
“Plumbing Supplies, N.O.S.” of $48.75 per 40 cubic feet, and on Sep-
tember 30, 1969, issued to respondent a “Notice of Overcharge,” which
was not recognized by respondent as justified.

8. The shipment consisted of “two inch polyethylene, PBC, poly-
vinyl chloride, semi-rigid, in 100 foot coils and intended for use as a
plumbing item in a village water system.” (The parties by stipulation
adopted this description.)

9. The description of the commodity upon which the requisition was
based and as set forth in the GSA stock catalogue furnished for guid-
ance to government agencies in submitting requisitions to GSA was:

PLASTIC TUBING. (1) Corrostve-resistant polyethylene plastic pipe. Use
above or below ground for cold water lines . . . nontoxic-imparts no taste fo
liquids—safe for drinking water. Has NSF approval. May also be used for elec-
triecal conduit, sprinklers, pump installations, air-conditioner water lines, irri-
gation and host of other uses, Unaffected by freezing or sunlight. It’s light-

16 F.M.C.
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welight—abouc.one-eighth welght of conventlonal pipes..Cnts easily with knife or
handsaw. Jolns readily with insert fittings llsted below. 100 feqt colls. Int, Fed.
Spec. L-P-31ba,

L] o * L] » ] *

4710-756-1206 . . . 2

10, The conference taviff provided rates for pipe cement, asbestos
cement, vitrified, as well as for steel pipe with coal tar, felt, plastic or
other wrapping, and steel pipe, cement coated; also, rates on poly-
othylene-bags at $64.50 per 40 cubic feet and on, polysthylene film and
sheeting at $56.75 per 40 cubic feat. No specificitemdesoribed plastic
pipe.

11. The tariff provides a rate of $48.75, weight .or measurement,
under the general heading of “Plumbing Equipment:and Supplies”
(Item 1847A), and specifically names the following items:

Bath tubs Sanitary ware

Bidets Shower .Stalls

Bowlg, tollet Sinks

Lavatories Tanks, tollet

Lavatory trays Tubs, Bath (Non-collapsible & Wagh)
Plumbing supplies N.O.8. Urinals

12. Under the heading “Tariff Rules and Regulations” (original
page 8, paragraph 1(g), the tariff provided:

Articles not specifically provided for herein will be freighted at the rates
pamed in the classification of “Cargo, General, N.O.B.”

DISCUBSSION

The issue is whether respondent, in charging and collecting the
$64.50 per 40 cubic feet rate applicable to “Cargo, General, N.Q.S.”,
instead of the $48.75 per 40 cubic feet rate on “Plumbing Supplies,
N.0.S.,” violated section 18(b) (8) of the Act, which provides:

_No common carrier by water i forelgn commerce or, conference of spch carrlers
shall charge or demand or collect or recelve.a greater. or.less or @lfferent compen-
satlon for the transportation of property or for any service in connection there-
with-than the rates and charges which are specified in its-tarif on filte with: the
Commission and duly published and in effect at the:time;

It is complainant’s position that:

There can be no doubt that under the evidence presented jn this. case. that, the
item shipped can reasonably be identified by the tariff description, plumbing
supplies, N.O:8, It 1s a commeniy known fact that plastle, polyethylene pipe
has been for many years widely used as a plumbing item in homes amd.ether
internal water systems. Further, the description amd pleture -contained in:the
GSA catalogue, upon which the original ATD:request was based, clearly: édentl-
fles this item -as falling within the description of plumbing supplies, 'N.08. {ts

16.F.M,0,
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Aintended use which may alsy be.considered further supporis its.identification as
2 plambing. supply.

Respondent contends that complainant :has not met the huiden of
proaf to-demonstrate. a viclation, citing Qolgate Palmolive Peet Com-
pany ©. United Fruit Company, Docket No. 115 (1), served :Septem-
ber 80, 1970, wherein it was.stated :

'Fhe emphagsis-in terms of evidence has been in setting -forth sufficient faets to
indicate with reasonable certainty or defipiteness.the .valldity of the claim.
Claimy involving alleged errors of weight, measurement, or description, of neces-
sity involve heavy burdens qf proof once the shipment in qpestion has left the
custody of, the carrler.

In o recent report, Gcean Freight Consultants, Inc. v. [talpacific
Line, Pocket No. T71-81, 15 F.M.C. 312, served June 20, 1972, it was
held :

~The importance of declaring in bills of lading the correct description of the
gango shipped canngt:.he pveremphasgized. The carrier has a right to expeet that
a :ghipper will properly .identify the shipment. The shippsr similarly has the
rlght to expect the carrier to charge the.proper rate for the aetual goods, gaxried.
Where a mistake occurs the party who commits it has the heavy burden of proof
to support a- claimfor rectification.

The evidence presented by complainant consists of documents relat-
ing tp the requisitioning and procurement of the article shipped. AID
requisitioned “Plumbing items for village water systems (plastw
ztems) ” which were intended for use with potable water in connection
with the Rural and Community Development Program in Sierra
Leocne. A contract was awarded for “_Pjpe, Plastic, Pplyethylene,” 2
inches in diameter. The picture in the GSA ¢atalogue npen which
the requisition was based portrays a coil of plastic pipe.under, the head-
ing.of “Plastic Tubing” and relates to a deseription of.the pipe or
tubing as for use above or below ground for cold water lines and a
“host of other uses.” (See Finding of Fact No. 9.) The description of
the shipment on-the-bill of lading prepared by complainant is “Plastic
Pipe.” The argument that it is commonly known that such pipe is
witlely nsed.as.a plumbing item in.internal water systems is-not re-
lated to 2/inch.pipe.whieh, respondent argues,ispot used in eonnection
with the. items:specifically. named:in tariffitemn 1647A.. (see Finding of
Flaet>No.11) -which require. eonnections. of smaller-diameter. No evi-
dence was.adduced to support.either argument. Neither-is addressed
to »comimon hnowledge, »pather, .to .plumbing expertise. Fhe term
‘tplambing” appears.gnly.in: the requisition.

¢Complainant, :¢iting Wational Cable and Metal -Co. 0. American
HawaiianSsS. Qo RTUSM.C. 471,473 (1941), Johns Manwille-Prod-
wotsi(lorp., 18 FIM.C.i1192((1970) , United Statesv, Strickland Transp.
0. 7.M0.
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Co., 200 T, 2d 234, 235 (5th Cir, 1952), and (orn Products Co. v. Ham-
burg-Amerika Lines, 10 F.M.C. 388 (1967), contends that the evidence
demonstrates that the plastic pipe may be reasonably identified by the
description set forth intariff item 1647 A, “Pluinbing Supplies N.O.S.,”
which is more specific than the general cargo N.Q.S. item, and which
more precisely describes and better fits the shipment.

In National Cable and Metal Co. the frequently applied rule for
tariff interpretation was established (p. 473):

In interpreting a tariff the terms used must be taken in the gense in which they
are generally understood and accepted commerclally, and neither carriers nor
shippers should be permitted to urge for their own purposes a stralned and un-
natural construction. Tariffs aré to be interpreted according to the reasonable

construction of thelr language * * % A proper test is-whether the article may be
reasonably 1dentifled by the tarlff deseription,

In applying the rule, the factual situation found was that (p. 478):

Compalnant’s testimony and exhibit adinit of no dispute that the articles
shipped were parts or equipment, of metal, for self-propelling vehicles, which
are not otherwise specified in the governing tariff.

National Cable and Metal Co. was concerned with the application of
tariff items other than general cargo, N.O.S., as was United States v,
Strickland. Corn Products involved the application of rates on “Con-
diments, N.O.8.,” “Onions, N.0.8.” or “General Cargo, N,0.8.,” the
commodlty belng dehydrated onion powder, It wag found that as “sea-
soning” onion powder is unquestionably a “condiment.” In these pro-
ceedings as well ag in Johns Manville Products, dictionary definitions
were resorted to in order to determine the nature of the commodity
shipped, that is, whether the commodity could reasonably fall within a
specific tariff item.

“Plumbing,” as defined in Webster's T'hird New International Dic-
tionary, is:

* * ¥ plumber’s work : the plpes, fixtures, a..d other apparatus concerned in the
introduction, distribution, and disposal of water in a building * * *,

The taviff item complainant would have applied is hended “Plumbing
Equipment and Supplies.” Undetr that heading, specific articles are
named, all clearly for indoor construction, The inclusion of the term
“Plumbing Supplies, N.O.8.” must reasonably be considered as relat-
ing to articles having similar characteristics. Norris Stamping & Mfg.
Co. v, Permsylvanig R. Co., 259 1.C.C. 593, 597 (1945). The burden is
on complainant to establish that the plastic pipe shipped may reason-
ably be included in the tariff itemn. The fact that the individual pre-
paring the requisition used the term “plumbing supphes,” without
more, would not constitute proof that the plastic pipe fell within that

18 T.M.C.
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category nor woutd the description in the GSA catalogue which
demonstrates that the pipe is for use above or below ground in connec-
tion with cold water lines and many other uses including those ob-
viously not properly classified as plumbing, such as electrical conduit,
irrigation, and sprinklers, satisfy the burden of proof.

Complainant relies on Jokhns M anville Products to support the pro-
position that the intended use of the commodity shipped may be con-
sidered as reasonably identifying it as plumbing supplies. In that pro-
ceeding the Commission noted the Tuterstate Commerce Commission
decision in Kelly Pipe Co. v. American Hawaiian 8.8. Co., 286 L.C.C.
328 (1952), “which stands for the proposition that it is the nature ov
character of a commodity not its use which determiues the applicable

rate * * *» It was found unnecessary to apply that concept because,
according to dictionary definitious, the tariff terms considered could be
used 111tuchangeablv with the commodity descriptions and that. the
1.C.C. rule:

. only comes into play when it is not clear whether a commodity would be
carried under a specific description or when there are two rather specific deserip-
tions under which the commodity might be earried and it must be determined
which is more applicable. (page 195)

In Kelly Pipe Co., refevence to the use of an article was not completely
rejected. It was held:

While evidence of the use for which articles were purchased and the unse to
which they were actualiy put may properly be considered in determining the
nature of the articles, such evidence is not the controlling factor where the
articles clearly come within a description contained in the applicable tariffs.
(page 330)

The evidence relating to the use of the plastic. pipe shows that it was
intended for use for “village water systems” in connection with the
AID Rural and Community Development Program in Sierra Leoue.
Whether the water system included indoor construction and could rea-
sonably be considered as plumbing was not established. On the con-
trary, the testimony of a witness familiar with rural Sterra Leone
renders doubtful that plumbing is found in such rural areas. Thus, the
evidence concerning the intended use of the plastic pipe does not satisfy
the burden of proof that itt was in the category of plumbing supplies,
that is; that it was concerned with the introduction, distribution, and
disposal of water in a building.

The prinecipal distinction between this proceeding and Johns Man-
ville Products and Corn Products is that the terms “plastic pipe” and
“plumbing” cannot be used interchangeably as were the terms of the
tariff and the bills of lading in those proceedings. Nor may it be found

16 FM.C.
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that plastic pipe is “arnquestionably” a' pliimbing supply. Plastic pipe
has &' “host” of nses. In' United States v. Strivkland, supri, thie:Court
refused to consider ds‘controlling, the evidence which showed what the:
article “might well” Be used’ for, Hlowever; in that case’ there wag'a
tariff item which defittitély described the article shipped: which is not
the situation Here. Coitiplainant dbes noot contend’ that amBiguity in
respondent’s‘tariff is an issue,

Respondent furthet défends ot the ground that complainayit fuiled
to exefcise réasonable diligérice in‘ describing theé shipment. In Qeear
Freight CQonsultants, Ine v, Italpavific Fine, supra, empliasis was
pliiced: on the importance of declaring the correct description: of a
shipment in'the bill! of lading, and: it was found' that the carriey Hugia
right to expect a shipper to'properly identify tHe shipment. (See atsd-
Embasey Distributing Co., Ine. v, Western Carloading Qo., 280'1.0.C,
929, 232" (1951)7).2 Hlre, the sHipment wag-not icorrectly dbscribed as
plastic pipe. The complainant, as a shipper, was on notice of the pro-
visions of the tariff and should:have been aware that it did:not provide
a réte on'such pipe. Siens Siown Corp. v. Clivage & North Western
Ry. Coi, 262 F. 2d 474, 475 (8th Cir. 1059). N¢' atfernpt was made to
have the tariff amended to include a specific rate on the commodity.?
Respondent’s rating. clerk was not negligent in' applying the rate on
general cargo N.O.S. as there was no item describing: plastic pipe, and:
the tariff required that articles not specifically described-therein would
be classified as “Cargo; General, N.0:8.” Under the cireumstances here
appearing, application’ of the rate on plumbing supplies would have:
been' coritrary to the tariff.+

TLTIMATE CONORUSION

Complainant has not adduced sufficient evidence to indicate with
reasonable certainty that the plastic pipe carried by respondent should-
have been rated as “Plumbing Supplies, N.0.8.”

Reparation denied.

(8) Hereesr K. Grees,
Presiding Evaminer.

® Respotdetit' cltes Usidon' Cartiide v. Pore Line, Lid, Dicket No: 240¢I) (Bxeniiner's decl-
slon), wherein it was held that the fallure of the ghipper to state on a bill' of ladlng-
chardcterlstics of 4 corihodity pertleiilarly within fis knowledge, harred rellef, As tle
proceeding is pending review by the Commisslon, it 18 00t coraitldrbd’ de- pPredddent’ edetile
insofar as confirmed by Ovean Freight Consultonts, which places: responsibility on the
shlpper to properly describe the shipmierit,

® Lt 1 roted thsY' the chnféierics tdrlfl presontly pruvilids o rite of $64:50° par 40 cubty'
feet on plastic pipe shipped to range 2,.the rangd gouth of Slerra Laone,

¢Thigfe d¥e polyethylerié artlcles' deseried iii the tarif, but theré 1s no contention that
they bettet fit or mbre preclsely debbribe' the slilphet,

16- F.M.0.
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Docker No, 70-14
McCagpe, Hamivron & ReEnwy Co., Lap.
V.

C. Brewer Core., p.5.A. Hito TrRANSPORTATION AND TErMINATL Co.
November 17, 1972

ADOPTION OF INITIAL DECISION t

By rne Commission: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, James V. Day, Commissioners)

This proceeding is before us on exceptions to the Initial Decision
of Administrative Law Judge John Marshall? served February 2,
1972, in which the Administrative Law Judge concludad that MeCabe
did not demonstrate by substantial proof that HT&T’s practices of
self-preference and allocation of its work force subjected MecCabe to
undue or unreasonable prejudice or disadvantage. Further, the Ad-
ministrative Law Judge found that the record did not reveal any
impropriety in the formation of the rates used by HT&T for its labor
loans to McCabe so as to violate either section 16 First or section 17 of
the Shipping Act, 1916,46 U.S.C. 815, 816.

McCabe excepted to the Initial Decision, while HT&T supported
the Administrative Law Judge’s position.

These exceptions fall into three distinct categories. The first is a
disagreement with the Administrative Law Judge that there is no
evidence of record to substantiate that McCabe 1s unduly prejudiced
by HT&T preference of cargo which is shipped by companies con-
trolled by C. Brewer Co. (parent company of HT&T). The second

1 Commissioner Clarence Morse did not participate,
? Subseguent to the issnance of the Initial Decislon, the title “Examiner” was changed

to “Administrative Law Judge”.
16 F.M.C.
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relates to HT&T’s monopoly of the work force which McCabe alleges
has deprived it from effectively competing with HT&T at Hilo. The
third is directed at the method of ascertaining HT&T’s overhead for
labor loaned to McCabe, devised by HT&T and approved by the Ad-
ministrative Law Judge, whereby the $2.00 per hour overhead is justi-
fied on & cost basis. McCabe contends that because it uses its own
equipment and provides its own supervision, it can do the same limited
services performed by HT&T for $0.25 per hour.

We find that the exceptions of McCabe are essentially a reargument
of contentions which were exhaustively briefed and considered by the
Administrative Law Judge in his Initial Decision. Upon careful con-
sideration of the record, the exceptions, briefs and argument of coun-
sel, we conclude that the Administrative Law Judge’s factual findings
and his conclusions with respect thereto were well supported and cor-
rect. Accordingly, we hereby adopt the Initial Decision as our own and
make it a part hereof.

Vice Chairman Groree H. HEARN concurring and. dissenting :

I agree with the conclusions of the majority report except as to the
level of the labor loan rates.

The majority adopts the Administrative Law Judge’s finding that
the 58.38%, or $2.00 per hour, overhead charge by HT&T is justified.
On the basis of the facts of record, the overhead charge appears to be
prima facie excessive and necessary of further proof.

The industry rate in Hawaii for the labor loan administrative charge
is only 3%. The substantial disparity between this amount and that
charged by HT&T indicates the need for further evidence as to whether
the $2.00 rate is reasonable.

The central question on this issue is “whether the charge levied is
reagonably related to the service rendered.” Volkswagenwerk v. FMC,
390 U.S. 261, 282 (1968). On the evidence in this case it is impossible
to determine whether the $2.00 per hour charge meets that test.

According to the computations of record there is insufficient support
for respondent’s allocation of its costs to its specific labor loan activi-
ties, Witnesses who were employees of respondent were unable to
specify the portion of respondent’s total resources which were used in
the labor loan functions. Furthermore, it appears that the labor loan
activities were but a small portion of respondent’s overall business,
thereby causing considerable doubt as to the reasonableness of the
practice of HT&T in charging fully allocated costs to McCabe.

In addition, HT&T cannot, as it appears to have done, justify its
labor loan rate on the ground that HT&T would have made more
money if it had not engaged in labor loaning, Notwithstanding such

16 F.M.C.
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C. BREWER CORP., D.B.A. HILO TRANSPORTATION AND TERMINAL CO.

circumstance, respondent is bound to maintain just and reasonable
practices, and to assess charges reasonably related to the service
rendered. Pittston Stevedoring Corp. v. New Haven Terminal, Inc.,
13 F.M.C. 83,4344 (1969).

Consequently, I consider the record before us to be inadequate as to
whether HT&T violated sections 16 or 17 with respect to the labor
loan rates. I would, therefore, remand the case to the Administrative
Law Judge for the taking of further evidence on this issue.

[sEAL] Fraxcis C. HurNEY,
Secretary.

FEDERAL MARITIME COMMISSION

No. 70-14
McCapg, Hamivron & Rex~y Co., Lo,
V.

C. Brewzr Core., p.B.a. Hino TraNsporTATION AND TERMINAL Co.

Respondent not found to have been in violation of sections 16 First or 17 of the
"Shippin,g Aet, 1916, (1) unduly or unreasonably preferring itself in labor
loaning, (2} in failing to reasonably share the labor force with complainant
on an equitable basls, or (3) in assessing excessive overhead in labor loans,

Complaint dismissed.

Clarence Morse and J ohn Jubinsky for complainant.
C. Jepson Garland for respondent.

INITIAL DECISION OF JOHN MARSHALL, PRESIDING
EXAMINER*

Complainant McCabe, Hamilton & Renny Co., Ltd. (McCabe), and
respondent C. Brewer Corporation, d/b/a Hilo Transportation and
Terminal Company (HT&T) are corporations organized and exist-
ing under the laws of the State of Hawaii. Complainant does not main-
tain terminal facilities at any island port but rather is a travelling
stevedore ? furnishing contract services to common carriers by water

i This decision became the decision of the Commission November 14, 1972,
2 Hereinafter the term “stevedore” refers to stevedoring companies or collective entities,

not individuals.
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where they berth. These services include tieing up vessels, discharging
and loading cargo, sorting cargo on the docks, connecting hoses for oil
and molasses, and delivering cargo to consignees. HT&T furnishes
terminal facilities in Hilo including a bulk sugar elevator leased from
Matson Navigation Company (Matson). This consists of four steel
silos that receive sugar from six plantations. This is the initial point
for loading sugar on common carriers by water by a conveyance sys-
tem at the pier.

McCabe alleges that HT&T, in its operations at the Port of Hilo,
has been and is in violation of sections 16 First and 17 of the Shipping
Act, 1916 (the Act),® in preferring itself in labor loaning; in failing
to share the labor force with McCabe on an equitable basis; and in
assessing excessive overhead on labor loans. HT&T denies McCabe’s
alleg&tlons adding that the complaint fails to comply with the provi-
sions set forth in 46 CFR 502.44, having failed to name as respondents
all necessary and proper parties, and finally, to the extent reparation
is sought, that the cause of action did not accrué within two years
next before the filing of the complaint.

Taw Faors

(1) In the State of Hawaii all longshore laborers are members of
the International Longshoremen’s & Warehousemen’s Union, Local
No. 142 (hereinafter the union). There are no “hiring halls” as on the
mainland and employment is dependent upon collective bargaining
with the union and the resulting agreement between the stevedore and
the union recognizes that the longshoremen are employees of the steve-
dore. The agreement relates only to the conditions of the longshore-
men’s employment.

(2) The longshore workforce in outer ports in the State of Hawaii
is customarily employed by one stevedore. A stevedore who controls
the entire local labor force understandably prefers its regular cus-
tomers over others where the work exceeds the capacity of the long-
shore workforce. Conflicts in requirements for longshoremen are
avoided to a considerable degree by virtue of the fact that outports
have only one deep water berth allocated for intrastate and foreign
vessels, and ship operators try to schedule to avoid arriving when
another ship is in port, Furthermore, stevedores try to handle all ships
expeditiously.

(8) Ordinarily when work exceeds the capacity of the workforce
of a stevedore, the labor loan is resorted to as one expedient. It is
effective only if the lending stevedore has, at least témporarily, sur-

848 USC 815 and 814,
16 F.M.C,
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plus longshoremen. The borrowing stevedore pays the lending steve-
dore the industry or reciprocal rate for loaned labor, The “Stevedore
Industry Negotiating Committee Agreement” established the industry
or reciprocal rate for labor loan as wages plus 3% administrative costs
where two stevedores were exchanging labor.

(4) The labor loan on a reciprocal basis was understood to be ap-
plicable only to exchanges between two or more stevedores, each with
a workforce. Tt was not applicable within any port in which there
was only one stevedore and one workforce, Therefore, at Hilo, labor
loan on a reciprocal basis is economically precluded. Furthermore,
in an outport where the workforce is at times inadequate even to per-
mit labor loaning, the stevedore who does not control the local work-
force must bring in off-island longshore labor gangs with consequent
added costs for transportation and maintenance.

(5) The financial burden of this situation was, for a time, eased by
the Wage (or Workforce) Supplementation & Utilization Plan
(WS&UP) which was established for the purpose of more economical
use of the Hawali longshore labor force under an arrangement
whereby employers of longshoremen would fly gangs from island to
island in order to distribute work opportunity more evenly among the
available workforce. Travel costs were segregated and charged against
the WS&UP,

(8) Subsequently, in negotiations with the union, the stevedores
obtained agreement that the statewide work equalization program was
expensive and that its purposes were not being accomplished. The
requirement of travel to equalize the work hours was contractually
discontinued in 1969. The result, at least technically, was that re-
quired travel was for the account of whoever needed the men, In
some instances, however, arrangements were made for sharing these
costs.

(7) Late in 1966 Matson awarded a statewide stevedoring contract
to McCabe, which then succeeded to the business of the other stevedores
in the ports of Kahului in Maui and Nawiliwili in Kauai, McCabe now
employs the entire union longshore workforce on those islands, com-
prising 50 men in Maui and about 34 in Kauai in addition to a force
of 850 in Honolulu. In the Port of Hilo the longshore workforce
ranged from about 52 in 1967 to 44 in 1970,

(8) Before McCabe began stevedoring for Matson in Hilo, HT&T
handled this work. However, after the award of the Matson contract
to McCabe, HT&T remained in business to continue serving its other
customers, and in so doing retained the workforce. When McCabe nego-
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tiated with both the local international representatives of the union
and the Hilo leadership, first in an endeavor to employ all and there-
after 55 percent of the longshoremen in Hilo, it was informed that
its offer would be taken up with the membership, As of the conclusion
of this hearing there had been no response.

(9) At about this time, HT&T increased its group life insurance
benefits for longshoremen and wharf clerks from $3,000 to $10,000.
The work opportunities for stevedores in Hilo is low. The average
number of longshoremen on labor loan in Hilo is 12 to 14 men a day
for about 26 days a month. In October 1968, Matson changed their
application of demurrage charges and assessed demurrage as soon as
the vessel was alongside the dock. Where there is an inadequate
number of men to supply HT&T"s requirements and McCebe’s require-
ments at the same time, if the HT&T vessel was carrying FIO cargo,
HT&T was obliged to prefer itself:*

(10) In an FIO situation Ultramar (the bulk fertilizer shipper),
or any one of the half dozen shippers of bulk sugar, pays for loading
and unloading, until the cargo is delivered to the consignee. In the
instance of bulk sugar, H&T has trained men who must be promptly
employed. Nevertheless HT&T has shared on numerous occasions when
they had two shifts going requiring a total of 85 men, and the work-
force was reduced by vacations and other circumstances to 40 men,
which left only five for McCabe.

(11) Further self-preference was experienced by HT'&T in a period
of labor shortage during late December 1969. This was due to very
large bulk fertilizer shipments necessitating full utilization of the
workforce by HT&T. Admittedly, these were unusual or “aggravated”
situations, The experience with respect to these fertilizer shipments
by Ultramar was that out of ten vessels worked by local people in.the
outport, only two were handled in the entirety by the port workforce.
During other times, outside people had to be brought in.

(12) HT&T’s labor loan rates to McCabe have not been the indus-
try or reciprocal rate but rather the so-called “Schedule A Rate” which
earries an overhead factor but no profit. The overhead on labor loan
by HT&T to McCabe has been approximately 58 percent. The follow-
ing method, which was unrebutted by McCabe, was used in arriving
at the overhead rate. The actual overhead costs incurred by HT&T dur-
ing the preceding year in its stevedoring operations were first com-
puted. From such overhead the “administrative” portion of the serv-

¢ FIO cargo is free in and out. This means it 18 the responsibility of the charterer to load,
or the conglgnee to discharge, the cargo for their respective accounts, free of expense to the
carrier,
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MoCABE, HAMILTON & RENNY €O., LTD. . 55
C. BREWER CORP,, D.B.A. HILO TRANSPORTATION AND TERMINAL CO.

ice charges made by Brewer (the parent corporation) were deducted,
so that the resulting overhead included only that portion of the serv-
ice charge incurred for direct services rendered to HT&T. Then HT&T
computed the total man-hours worked by its longshoremen during the
preceding year in its stevedoring operations, categorized by the nature
of the work. It then determined what percentage the man-hours of
work allocable to labor loans to McCabe was of the total man-hours
worked during the year. The resulting percentage was then applied to
the overhead for such year (excluding the administrative portion of
Brewer’s service charge to HT&T) in order to determine the amount
of such overhead which was fairly attributable to labor loans to Mec-
Cabe during the course of the preceding year. The weighted average
of the straight time base rates of pay for HT&T’s stevedore, machine
operators, winchmen, leadermen, foremen, warehousemen, and
straddle operators, was based upon actual hours worked during the
preceding year and current rates of pay which had been established in
negotiations with the union. The resulting figure was the weighted
average straight time rate of pay per hour for HT&T’s workforce.
This figure was multiplied by the total direct man-hours worked dur-
ing the previous year by HT&T employees while on labor loan to Me-
Cabe. The result was a reasonable estimate of the aggregate, direct,
straight-time labor costs which would be incurred by HT&T in the
current year in connection with its labor loans to McCabe, HT&T then
determined what percent the aggregate amount of overhead fairly
attributable to the labor loans made to McCabe during the preceding
year was of the estimated labor costs which would be incurred by
HT&T in connection with its labor loans to McCabe during the cur-
rent year. The result was the total overhead charge, expressed as a
percentage of the direct labor costs, which was to be charged to Me-
Cabe for labor loans during the current year.

DISCUSSION

Jurisdiction
Despite the fact that it is the rates that are complained of, the
cssential question is whether the practice of lending longshoremen hy
a stevedore employing the whole work force in a port to another
stevedore in the port that is not so advantaged is within the reach
of the Shipping Act, and therefore subject to the Commission’s reg-
ulation, or is & labor practice and as such subject to the exclusive pur-
view of another agency. Notwithstanding the fact that ocean
transportation is dependent upon the services of stevedores and long-
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shoremen, and that the Act does not regulate, in any respect, the con-
ditions of employment of maritime workers, the activity of an entity
that is not a common carrier by water may be subject to the Commis-
sion’s jurisdiction if it is an “other person subject to this act.” This
term is defined in section 1 thereof as any person “carrying on the busi-
ness of forwarding or furnishing wharfage, dock, warehouse, or other
terminal facilities in connection with a common carrier by water.”
Gillen's Sons Lighterage v. American Stevedores, 12 FM.C., 325
(1969), and cases there cited.

Where stevedores engage in activities of a kind which independently
makes them subject to the Act, such as operating & terminal facility,
then such stevedores are deemed to be engaged in the furnishing of
wharfage, dock, warehouse, or other terminal facility in connection
with common carriers by water and are within the Commission’s juris-
diction. G'illen, supra, at page 337, This interpretation was extended
to publicly-owned terminals in Colifornia v. United States, 320 U.S.
577 (1944). Moreover, expansion of this interpretation was recently
made in United Stevedoring Corp. v, Boston Shipping Association,
Docket No, 70-3, Commisgsion’s report served November 9, 1971, (15
FMC 83). There an agreement, between members of a shipping associa-
tion regarding allocation of labor among stevedores was held sub-
ject to section 15 of the Act because apart from the fact that the
members of the association in their individual capacities would be
subject to the Commission’s jurisdiction, the Act defined the term “per-
son” to include associations, and by virtue of such membership juris-
diction was also secured. Such is the situation here as regards HT&T,
which furnishes terminal facilities for common carriers by water.

The matter in issue is primarily concerned with practices relating
to the handling of cargo, and only incidentally involves labor-
management questions. Recognizing that related agreements, and by
inference also practices, may fall in “an area of concern” of different
agencies, the Court in Volkswagenwerk v. FMC, 390 U.S. 261 (1968),
concluded that the collective bargaining agreement between the Pacific
Maritime Association, an employer organization of common carriers
by water, stevedoring contractors, and marine terminal operators, on
the one hand, and the union, on the other hand, was in the area of con-
cern of the National Labor Relations Board, whereas the Mechaniza-
tion and Modernization Fund, an agreement among members of the
same association allocating the impact of the assessment upon stevedor-
ing contractors and terminal operators, was in the area of concern of
the Federal Maritime Commission, Under that interpretation of the
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Act, which was characterized as “a statute that uses expansive lan-
guage” (p. 273), there is enough of that “area of corncern” to subject
the practice of lending of longshoremen by a stevedore employing the
whole workforce in a port to another stevedore in the port that is not
so advantaged to regulation by the Commission.

Undue or unreasonable preferences or practices

With respect to the allocation of HT&T’s workforce and the asso-
ciated issue of self-preference by HT&T that gives undue or unrea-
sonable preference or advantage to itself and subject McCabe to undue
or unreasonable prejudice or disadvantage, within the meaning of
section 18 First of the Act, it is well settled that the existence of undue
prejudice and preference ig a guestion of fact which must be clearly
demonstrated by substantial proof. Phila. Ocean Traffic Bureaw v. K-
port 8.8. Corp., 1 U.S.S.B.B. 538, 541 (1936) ; H. Kramer & Co. v.
Inland Waterways Corp. et al.,1 U.S.M.C. 630, 633 (1937) ; L. A. T'raf.
Mgrs. Conf., Inc. v. 8. Colif. Carldg. Tariff Bur., 3 F.M.B. 569, 576
(1951), Isbrandtsen Co., Ine. v. States Marine Corp. of Delaware, 4
F.M.B. 511, 514 (1954) ; and Charges, Delivery, Atlantic-Gulf [ Puerto
Rico Trades, 11 FM.C. 222, 235 (1987). The record does not reveal
such substantial proof. In the year or year and a half before the hear-
ing. McCabe’s witness could specifically recollect only one period
where McCabe had to fly longshoremen in during labor shortages and,
as previously found, that was in late December 1969 :

. . . I think over a period of approximately two weeks we had to fly men from
Maui for about eight of those days, and for about four of those days we had no
men allocated to us from Hilo, and on another day one man, and on a couple of
days, twenty men. . . . it depended completely on the requirements of the De-
Metra III with their difficult cargo at the time.

The generalized statements of McCabe “that a gcod deal of diffi-
culty was encountered with the cargo” or “where we had late arrivals
and whether the men, if they work the night shift, are available the
following morning” combined with the fact that the average number
of longshoremen on loan labor basis is 12 to 14 men a day for about
26 days a month, almost a third of HT&T’s workforce for the better
part of each month, do not evidence “undue” or “unreasonable” ad-
vantage to HT&T. Further support for this conclusion is found in Chr.
Salvesen & Co., Ltd. ». West Mich. Dock & Market Corp., 12 T.M.C.
135 (1968), which held that the failure of a stevedore to apportion
its available workforce more equitably due to shortage of shore labor

was not violative of section 16 First.
16 F.M.C.
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Labor loan rates

With respect to the issue of rates of HT&T for loaned labor being
excessive, arbitrary, unfair or unreasonable, and subjecting McCabe
to undue or unreasonable prejudice or disadvantage within the mean-
ing of section 16 First of the Act, and also constituting a practice
which is unjust and unreasonable in connection with the receiving,
handling, storing, or delivering of property within the meaning of
section 17 of the Act, the Commission in Pettston Stevedoring Corp. v,
New Hawven Terminal, Inc., 13 F.M.C. 33 (1969), reiterated the cri-
terion laid down in Armstrong Corke Co. v. American-Hawatian
Steamship Co., 1 USM.C. 719, 723 (1938), that the language of sec-
tion 16 forblddlng “any undue or unreasonable prejudice or disad-
vantage in any respect whatscever” is specifically directed against
every form of unjust discrimination against the shipping public. This
principle of equality forbids any difference in charge which is not
based upon a difference in service. Kden Mining Co. v, Bluefields Fruit
& 8.8. Co,,1 U.S.S.B. 41, 45 (1922). Not only potential discrimination
in unequal application of a tariff, but the mere possibility of a vari-
ance between regulation and practlce render both regulation and prac-
tice unreasonable where the issue was the difference accorded by
respondent to itself as a stevedore, on the one hand, as compared with
the treatment of the complainant stevedore on the other hand. Caléf.
Stevedore & Ballast Co., et al. v. Stockton Elev., Inc., 8 FM.C. 97,
105°(1964), citing Lopez Trucking Inc., et al. v. Wiggin Terminals,
Ine.,5 F.M.B. 3,15 (1956).

Despite these rather broad statements the record with respect to
labor loan rates does not reveal undue or unreasonable prejudice
within the meaning of section 16 First of the Act or a practice which
is unjust and unreasonable in connection with the receiving, handling,
storing, or delivering of property within the meaning of section 17 of
the Act. The basis of the charge and the manner in which it was
applied has been, as noted in accordance with Schedule A, the labor
loan rate which carries overhead but no profit, whereas the industry
or reciprocal rate for labor loan, supra, is composed of wages plus a
3 percent administrative charge.

A Schedule A labor loan rate, as earlier detailed, is made up of di-
rect payroll costs of the loaned labor, fringe benefits, applicable income
taxes, and an overhead charge which is allocated on a labor-dollar
basis. HT&T’s three-page justification entitled “Stevedoring Serv-
ices—Labor Loans—Port of Hilo—1967, 1968, and July 1, 1969 to
date,” submitted in résponse to.complainant’s interrogatories, com-
ports with its method of construction of labor loan rates set forth in
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the above-found facts. Under the subheading “Overhead Cost” all
three periods are broken down by Salaries & Fringes; Brewer service
Charges, excluding the administrative portion thereof leaving only
the direct servies charge, that is, that charge directly related to the
labor loan relationship ; General Overhead, that is, expense incurred as
a result of operating a workforce, or maintaining it, and under the
itemization of Stevedoring Costs sufficient exemplification fora typical
year is adduced to adequately identify the general and indirect ex-
penses; and finally, a category described as “All Others” which repre-
sents the smallest amount.

The percent of overhead to straight time labor cost in 1967 was 41.87
percent in 1968, it was 58.38 percent and July 1, 1969, to date, it was
63.69 percent. However, HT&T’s management authorized charges at
the rate of 58.38%—the previous year’s charge. The method now com-
plained of had been established with sufficient specificity and particu-
larity to be used when HT&T stevedored for Matson with no complaint
by Matson. Moreover, HT&T makes no profit on labor loan. The al-
location of overhead expressed as a percentage of the direct labor costs
which is charged to McCabe in the maintenance of the longshore work-
force after excluding Brewer’s administrative overhead ¢harges made
against H&T is satisfactorily justified on a cost basis and reflects only
the costs incurred in providing labor on loan. Observing that “the
goal is not slavish adherence to any particular formula, but a method
of computation which takes into account direct and indirect expenses
and projects an accurate estimate of costs of providing the particular
service [and rate of return] . . .” the court in C4sy of Los Angeles ».
Federal Maritime Commission, 385 F. 2d 678, 682 (D.C. Cir., 1967),
afirmed the Commission in 4 greement No. T-1768—T'erminal Lease
Agreement, 9 F.M.C. 202 (1966).

Monopoly

With respect to the secondary accusation that HT&T has a monop-
oly over longshore labor at the Port of Hilo and thereby transgresses
the holding of Calif. Stevedore, supra,* which condemned an agree-
ment between elevators and a port district that established a stevedor-
ing monopoly in a national port, preventing common and contract car-
riers by water from selecting stevedores of their choice as prime facie
unjust and unreasonable, that decision must be regarded as inappli-
cable for the reason that labor negotiations are beyond the reach of the

*The Examiner is referring to Calif., Btevedore & Ballast Co. v. Ntockion Port Dist.,
7 F.M.C. 75 (1962), which is also relied on by McCabe {n its briefs.
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Act. Calif. Stevedore involved an agreement between persons subject
to the Act and the practice resulting therefrom was also subject to the
Act, which differentiates it from the instant situation. Here, the agree-
ment between HT&T and the union is not between persons subject to
the Act, one being a labor union, although the practice resulting there-
from, that is, labor lending, may be subject to the Act. Fairly char-
acterized, this agreement is a labor agreement, that is, one involving
collective bargaining—labor-management problems within the area
of concern of the NLRB. Since it is not a section 15 agreement, it is
not entitled to antitrust immunity, and the sggieved party remains
free to seek whatever remedy it may have under the antitrust laws in
the United States courts.

Other defenses

Turning to HT&T’s affirmative defenses, the first is that the com-
plaint failed to name as respondents all the necessary and proper
parties. Rule 3(d) of the Rules of Practice and Procedure, 46 CFR
502.44, Necessary and proper parties in certain complaint proceedings,
in relevant part provides, “If the complaint relates to more than one
carrier or other person subject to the shipping acts, all carriers or other
persons against whom a rule or order is sought shall be made respond-
ents.” The complaint describes respondent as C. Brewer & Co., Litd., a
corporation, individually and doing business as Hilo Transportation
and Terminal Company. This, according to respondent, is a misnomer.
A fter a rapid succession of corporate changes, and at all times pertinent
to the complaint, “C. Brewer Corporation, which is not named respond-
ent has been doing business under the name Hilo Transportation and
Terminal Company. . ..” Under Rule 3(c), 46 CFR 502.43, Substitu-
tion of parties, the presiding officer may order an appropriate substitu-
tion of parties and by such authority C. Brewer Corporation doing
business as Hilo Transportation and Terminal Company is hereby sub-
stituted as respondent.

The second defense that the cause of action did not accrue within
two years next before the filing of the complaint, is insufficient to bar
consideration of the alleged violations two years or less antedating the
filing of the complaint, which were of a continuing nature. The failure
to obtain a portion of the labor force was a distinct occurrence but as
earlier discussed is not a cognizable violation under the statutes the
Commission administers and hence any discussion relating to section
22 is unnecessary. See Grace Line, Ine. v. Skips A/S Viking Line et al.,
TF.M.C. 432,447 (1962).

However, with regard to labor lending, every time McCabe did not
receive the number of longshoremen it requested, that presumably con-
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stitufed an acerual of action, with oceurrences antedating two years
being barred and those subsequent thereto being a possible basis for an
award of reparation. Whatever the case may be, it is entirely academic
since the practice is not found to be violative of the Act.®

UrtimMaTE CoNcrLusions

This record does not show the HT&T, in its operations at the Port of
Hilo, has been or is in violation of sections 16 First or 17 of the Ship-
ping Act, 1916, in unjustly and unreasonably preferring itself in labor
loaning; in failing to reasonably share the labor force with McCabe
on an equitable basis; or in assessing excessive overhead in labor loans.

The complaint herein is dismissed.
JouN MARSHALL,
Presiding Ewaminer.

WasHiNgroN, D.C., February 2, 1972.

5 Consolo v. Federal Maritime Comm’n., 383 U.8. 607 (1966) ; Elyria-Lorain Broadcast-
ing Co. v, Lotein Journal Co., 358 ¥. 2d 790 (1866) ; Flote Mercanie Grancolombiana, 8.4,
v. Federal Mar. Com., 373 I'. 2d 674 (1967T) ; Hess v. Anderson, Clayton & Co., 20 F.R.D. 466
(1987) ; 1.C.C. v. United States, 289 U.S. 385 (1933) ; Lawlor v. National Screen Service,
349 U.8. 322 (1955) ; and U.8. Boraw & Chem. Corp. v. Pee. Qoust Buropean Conf., 11
F.M.C. 451 (1968), in complainant's opening brief dealt with damages, and therefore are
inapplicable. Ig like mananer, the following authorlties cited in complainant’s reply brief
dealt with damages and therefore are Inapplicable. Adams v. Mills, 286 U.S. 897 (1832);
Atlantic Qity Blectric Company v. General Electric Company, 226 F. Supp. 59, 70 (1964) ;
Chaitenooge Foundry v, Atlente, 208 U.8. 390 (1906) ; Commonwealth Pdison Co. v, Allis
Chalmers Mfy. Co,, 225 F. Supp. 332, 334 (1963), ; Flintkote Co. v. Lysfjord, 246 F. 2d 368
(1957) ; Hanover Shoe v. United Shoe Mach,, 392 U.S, 481 (1968) ; and Southern Puc. Co.
v, Darnell-Taenger Qo., 245 U.8. 531 (1918).
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Seeorar, Docker No. 448
Oversgas Impex, Inc.
v,

Lyges Bros. Steamsure Co., Inc.

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING REFUND OF CHARGES

November 98, 1972

No exceptions having been taken to the initial decision in this pro-
ceeding and the Commission having determined not to review saine,
notice is hereby given that the initial decision became the decision of
the Commission on November 28, 1972.

1t is ordered, That applicant is authorized to refund $257.53 of the
charges previously assessed Overseas Impex, Inc.

It is further ordered, That applicant shall publish promptly in its
appropriate tariff, the following notice.

Notice is hereby given, as reguired by the deecision of the Federal Maritime
Commisslon in Special Docket 448 that effective August 14, 1972, the rate on
‘S8ponges, artificial’ for purposes of refund or waiver of freight charges on any
shipments which may have been shipped during the period from August 14, 1972

through October 5, 1972 is $355 W, subject to all applicable rules, regulations,
terms, and cenditions of sald rate and this tariff.

It is further ordered, That refund of these charges shall be effec-
tuated within 80 days of service of this notice and applicant shall
within five days thereafter notify the Commission of the date and
manner of effectuating the refund.

By the Commission.

[skArL] Francis C. Horngy,
Secretary.
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Seecran Dooger No. 448
Overseas Imeex, INc.
.

Lygrs Bros. Steamsuare Co., INc.

Carrier permitted to refund the sum of $257.53, being a part of the frelght charges
assessed and collected for one shipment of artificlal sponges.

INITTAL DECISION OF JOHN MARSHALL,
ADMINISTRATIVE LAW JUDGE:*

This case concerns an application by Overseas Impex, Inc. (Over-
seas), for permission to refund 2 $257.53, being a portion of the freight
charges asscssed on a shipment of artificial sponges from Antwerp,
Belgium, to New Orleans, Louisiana., under Lykes Bill of Lading No.
22, issued August 14, 1972.

The rate applicable at the time of shipment was $68.50 per cubic
meter as prescribed in Lykes Bros. Clontinental Gulf Tariff No. 7
{(F.M.C. 76), effective July 7, 1972. Total charges collected were based
upon & measurement of 4.821 cubic meters and accordingly totalled
$330.24. This was more than 350 percent in excess of previous charges
under tariffs which prescribed weight rather than measurement as the
rate basis. The change from weight to measurement was an oversight
by Lykes and clearly falls within the provision of section 18(b) (3)
of the Act, supra, which permits the refund of a portion of the freight
charges where it appears that the relevant error in a tariff is of a cleri-
cal or administrative nature.

Lykes has filed a new tariff, effective October 5, 1972, setting forth
the rate on which this requested refund is based;? the application

1 This decision became the dectsion of the Commission, Nov. 28, 1972.

2 §hipping Act, 1818, gection 18(b’ (3), as amended.

3 Lykes Bros. 8teamship Co., Inc., Continental Gulf Tariff No. 7 (F.M.C. 78), 3rd Rev.,
p. 94.

16 F.M.C. 63
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therefore is timely filed and contains the statement that there were no
other shipments of the éame or similar commodities which moved by
Lykes during approximately the same period at the rate here in
question.

Good cause appearing, Lykes is hereby permnitted to refund to Over-
geas the sum of $257.58. The notice of waiver required by the statute
shall be published in the Lykes tariff,

JorN MARsHALL,
Administrative Law Judge.
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WasmineTON, D.C.

Sercrar. Dockrr No. 449

U.S. DEPARTMENT OF AGRICULTURE
V.

Trorwoop LiNEs

NOTICE OF ADOPTION OF INTTTAL DECISION AND
ORDER PERMITTING WAIVER OF CHARGES

November 28, 1972

‘No exceptions having been taken to the initial decision in this pro-
ceeding and the Comnussmn having determinéd not to review same,
notice is herob\ given that the initial decision became the decision of
the Commission on November 28, 1972,

1t is ordered, That applicant is authorized to waive collection of the
terminal transfer charges and seaway tolls previously assessed .S,
Department of Agriculture.

It is further ordered, That applicant shall publish promptly in its
appropriate tariff, the following notice, '

Notice is hereby given, as required by the decision of the Federal Maritime
Commission in Special Docket No, 449 that effective September 16, 1872, for pur-
poses of refund or waiver of freight charges on any shipments which may have
been shipped during the period from September 16, 1972 through October 21,
1972, the rates to Bangladesh on “Corn, Sweetened Soya Milk” and ‘“Wheat, Sweet-
ened Soy Blend” are $42 W, the rate to Bangladesh on “Paper Bagsy (including
wire tieg)” is $42 L/T, and the rate to Mauritius on “Flour N.0.8.” is $48 W;
said rates including terminal transfer charges and Great Lakes Seaway tolls,
and subject to all applicable rules, regulations, terms and conditions of said
rates and this tariff.

It is further ordered, That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver.

By the Commission.

[sBaL] Frawncis C, Hurney,

Yy "
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Seeciar Decrer No. 449

U.S. DEPARTMENT OF AGRICULTURE
v,

Tropwoop LiNes

Carrler permitted to walve the coltection of certain terminal transfer charges
and seaway tolls.

INITIAL DECISION OF JOHN MARSHAL,
ADMINISTRATIVE LAW JUDGE?

By joint application, timely filed, the U.S. Department of Agricul-
ture (Agriculture), on behalf of the Commodity Credit Corporation
as Agent for A.LD., and Tropwood Lines (Tropwood), a common
carrier by water in foreig'n commerce, have requested permission to
waive the collection of certain charges for one shipment, September 16,
1972, and three shipments, September 22, 1972, of corn sweetened soya
milk, flour N.O.8., wheat sweetened soy blend and paper bags (includ-
ing ties), from Green Bay and Milwaukee, Wisconsin, to Chittagong,
Bangladesh, and Port Louis, Mauritius.

Prior to the booking of these cargoes for shipment it was understood
between Agriculture and Tropwood that the effective freight rate was
to be inclusive of terminal transfer charges and seaway tolls. This is
verified by the terms specified on the Cargo Booking Confirmation
documents. However, through clerical error, Tropwood’s Tariff Filing
Agent failed to carry out Tropwood’s instructions to file the tariff cor-
rections needed to permit Tropwood’s absorption of these added
charges and tolls. This filing has now been accomplished.?

There were no other shipments of the same or similar nature which
moved by Tropwood in this trade during a.pproximate]y the same pe-
riod at the rate here in question. The relief sought is clearly within
the provisions of section 18 (b) (8) of the Shipping Act, 1916, as
amended.

! This declsion became the deeision of the Commission Nov, 28, 1972,
® See Tropwood A. G. Frelght Tiarif® No. 4, F.M.C. No. 4, Rev. 6th, p. 18,
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Good cause appearing, Tropwood is hereby permitted to waive the
collection from Agriculture of the terminal transfer charges and sea-
way tolls incident to the above four shipments. The notice of waiver
required by the statute shall be published in Tropwood’s tariff.

JouN MarsHALL,
Administrative Law Judge.

16 F.M.C.
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WasuiNagron, D.C.

No. T-15

Rates, Practioes, Rurks AND RreuraTioNs oF NORTH ATLANTIC
MepirerraANEAN FREI6HT CONFERENCE RELATING TO THE MOVEMENT
or Hravy Lirr Carco

NOTICE OF ADOPTION OF INITIAL DECISION
December 18, 1972

No exceptions having been taken to the initial decision in this pro-
ceedmg, and the Commission having determined not to review same,
notice is hersby given that the initial decision became the decision of
the Commission on December 12, 1972.

Discontinuance of this proceeding will be ordered upon:

(1) Filing by respondent of appropriate tariff rules effectuat-
ing the proposed changes in heavy lift charges outlined and found
acceptable in the initial decision ; and

(2) Notification by respondent to the Secretary of the Com-
‘mission that the appropriate tariff rules have been filed.

By the Commission.

[spaL] ' Fraxcis C. Hurney,
Secretary.

68 16 F.M.C.
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No. 72-15

Rates, Pracrices, RurLes AND REGULATIONS oF NORTH ATLANTIO
MeDITERRANEAN FrEIGEHT CONFERENCE RELATING TO THE MOVEMENT
oF Heavy Lirr Carco

‘Proposed hew tariff rule providing that the total heavy-lift charges for pieces
of cargo up to nine tons moving to certain specified ports will be fifty per-
cent of the Conference’s Rule 27 heavy-lift charges is not unlawful.

Proposed new tariff rule providing for a positioning, lashing, and securing charge
equal to 65 percent of the heavy-lift charge to be assessed in lieu of heavy-lifi
charges on the carriage of wheeled or tracked roadbuilding machinery and
tractors to certain specified ports notwithstanding the type of vessel uszed
is not unlawful.

Adoption of proposed new tariff rules would not be contrary to the public inter-
est, detrimental to the commerce of the United States, nor be otherwise
unfair, unreasonable, or unjustly discriminatory in violation of the provi-
sions of sections 15, 16, 17 and 18(b) (5) of the Shipping Act, 1616.

Proceeding discontinued.

Stanley O, Sher and Paul M. Tschirhart for North Atlantic Medi-
terranean Freight Conference.

James N. Jacobi for American Export Lines, Inc., respondents.

Donald J. Brunner, Norman D. Kline, and Joseph B. Slunt as Hear-
ing Counsel.

INITIAL DECISION OF STANLEY M. LEVY,
ADMINISTRATIVE LAW JUDGE*?

This proceeding was instituted by the Commission in order to deter-
mine the lawfulness of certain provisions relating to the assessment of
heavy-lift charges published in the tariff of respondent North At-
lantic Mediterranean Freight Conference (NAMFC or the Confer-
ence). The Commission was specifically concerned over the fact that
despite the admission of carriers operating vessels of advanced design

1 This decision became the decisior of the Commission Dec. 12, 1872,
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and technology into Conference membership, the Conference had re-
fused to amend its heavy-lift rules so as to reflect the changing situa-
tion with regard to cost reductions, Instead the Conference continued
to assess the regular heavy-lift charges predicated upon conventional
breakbulk operator’s costs even on cargoes moving entirely within
containers or rolled on and off vessels, Hence, it appeared to the Com-
mission that shippers were being assessed charges for which either
no services were rendered or, if services were performed, at levels
which were not related to carriers’ actual expense.

The Commission expressed further concern over the fact that the
refusal of the Conference to adjust their heavy-lift provisions might
be unfair to carriers as well as harmful to shippers inasmuch as con-
tainerized and roll-on/roll-off vessel operators would be prevented by
the Conference from passing on to shippers the savings realized by
the new technology. This attitude on the part of the Conference thus
raised serious questions as to whether the Conference was acting in a
manner contrary to the public interest, detrimental to the commerce
of the United States, or otherwise unfairly, unreasonably or unjustly
in violation of the provisions of sections 15, 16, 17 and 18(b) (5) of
the Shipping Act, 1916.

As the Commission’s order made clear, the Commision was not
merely interested in determining the question of the lawfulness of the
Conference’s heavy-lift provisions but in fashioning an appropriate
amelioratory remedy, such as “opening” rates governing heavy-lift
cargoes or otherwise modifying the Conference agreement.

Respondent conference believing that it had resolved the issues and:
concerns which were raised by the Commission’s order, and in pref-
erence to a continuance of litigation, submitted .an Offer of Com-
promise and Motion to Discontinue Proceeding.

BACEGROUND

NAMFC is a conference of steamship lines serving the eastbound
trade from United States North Atlantic ports in the Hampton
Roads/Eastport, Maine range to various ports primarily on the Medi-
terranean Sea. The Mediterranean ports include those in Italy,
France, Greece, North Africa, Turkey, Lebanon and others; approxi-
mately 50 percent of the Canference carryings are destined for Italy.
The nature of the trade is quite broad; cargo moves both to highly
industralized countries of Southern Europe and to other significantly
less developed countries.

There are 11 membets of the Conference. Three carriers offer fully
containerized service: American Export Lines (“AEL”), Atlantica
Line and Sea-Land Service, Inc. One operates LASH ships: Pruden-

16 F.M.C.
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tial-Grace Lines, Inc. One member employs ro/ro ships: AEL. The
breakbulk or unitized carriers are : Concordia Line, Constellation Line,
Hellenic Lines, Italian Line, Torm Lines, Zim Line, Nordana Line,
and AEL. 1t is apparent that the Conference represents a broad and
exceedingly diverse panoply of carrier operations and it is asserted that
it is the only conference in the United States foreign trades in which
every type of cargo-carrying operation is active.

The commodities moving in the trade and transported by the Con-
ference members are of a general nature but lack the emphasis of
finished and manufactured goods? There exists substantial non-
conference competition in the trade.?

Generally the container services by Conference members have been
limited to the five ports of Marseilles, Genoa, Leghorn, Naples and
Piraeus, Likewise, ro/ro ships are best suited for service to these ports
and such vessels call only at these five ports.

Hreavy-Lirr Carco

The movement of heavy-lift pieces of cargo and the revenue from
such carriage varies markedly among the Conference members. The
container carriers move heavy-lift pieces in only the most unusual
circumstances and many container voyages show no heavy lifts what-
soever.*

Neither the Conference nor the carriers maintain records which
show whether heayy-lift cargo is on tracks or wheels and, therefore,
capable of being rolled on and off a suitable vessel. The Conference,
however, believes the amount of this cargo is small.

To the conventional or breakbulk carriers, heavy-lift movements and
revenue are of more importance. For these carriers, the percentage
of heavy-lift revenue compared to total freight is, on the average,

2In 1971, the top ten commodities carried by the Conference in order of importance
(i.e., number of long tons), are as follows :
(1) Rags
(2) Tinplate
(3) Waste Paper
(4) Tallow
(5) Automobiles/Trucks and Parts
(8) Synthetic Resin
(7) Copper Basic Shapes
(8) Insecticides
(9) Cotton Hull Shaving Pulp
{10) Lube Oil
3The Conference estimates that in 1871 greater than 40 percent of the Itallan cargoe
moving in the trade was carried by non-conference lines.
4«The revenue the container carrlers derive from application of heavy-1ift charges is
“aubstantially less than one-tenth of 1 percent of gross revenues’.

16 F.M.C.
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about 2 percent. Heavy-lift revenue to the NASH carrier is more
significant, approximately 10 percent.®

A review of the type of heavy-lift cargo carried by each line in-
dicated that approximately one-half of the heavy-lift movements are
pieces of cargo which weigh nine tons and. less. Some Conference
breakbulk vessels do not have gear to handle lifts in excess of nine
tons. The container operators, in contrast, carry no cargo whatsoever
in excess of nine tons. Container operations, of course, do not readily
lend themselves to larger pieces of cargo. Any cargo over twenty tons
cannot be carried in a container due to legal over-the-road weight
restrictions—of approximately 45,000 lbs.—eas well as the physical
limitations of the containers. Further, there may be additional costs
on those occasions when container carriers do move heavy-lift cargoes.®
In those instances where container-type cargo may take heavy-lift
charges, the Conference has nevertheless adjusted its tariff rules to
reduce or eliminate such charges.’

Ro/Ro Asprcrs

There are only four vessels in the trade—all operated by AEL—
which are capable of having wheeled or tracked cargo rolled on and
off the vessel as opposed to being lifted on and off. These vessels, how-
ever, are essentially containerships with limited space—about 12,5600
square feet—for ro/ro cargo.® The ro/ro space on these vessels is
an odd configuration with the result that large ro/ro carge, such as
generators, cannct be accommodated.

The ro/ro cargoes most frequently moving in this trade for which
the ro/ro vessels are suited are tractors and roadbuilding machinery.
Despite the ro/ro capacity of the vessels, suitable tracked and wheeled
cargo (such as tractors and roadbuilding machinery) cannot usually
be rolled off the vessels; this is because all of the Conference discharge
ports in the Mediterranean, save Genoa, do not have suitable stern
ro/ro ramps and, therefore, the cargo must be lifted off. And, even in
the United States, the facilities used by AEL do not always have the
proper stern ramps for rolling on tracked or wheeled cargo. Specifi-
cally, AEL rolls tractors and roadbuilding machinery only at Norfolk

5 This mode loads and discharges cargo lnto harges which have no gear at all and hence
must always obtaln such equipment at extra cost to the ecarrier.

¢ Sea-Land has special intracompany clearances and procedures for treating its rare
heavy-lift carge to ensure that 1t is properly braced, protected and stowed in the container.

71n the case of tlnplate (an important commodity which moves in containers), it may
be shipped 1n quantities up te “11,200 1bs.” or five tons without paying heavy-lift charges.

8 Barljer the AEI ro/ro vessels had significantly more ro/re space, approximately 83,000
feet; they were recently modified reducing the ro/ro capaelty by almost two-thirds and In
leu adding container capacity. Ag a result, the ro/ro capacity in the trade is sharply
below that which existed earlier,

16 FM.C.
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and Baltimore and lifts such cargo on with traditional gear at New
York, Boston and Philadelphia.

“Virtually all of the ro/ro tractors and roadbuilding machinery
moving in the trade are nine tons or more. As is the case with con-
tainer-type cargo, in situations where cargo usually moves on tracks
or wheels, the Conference tariff has been appropriately adjusted. For
example, automobiles up to and including “8960 1bs.” (four-tons) do
not pay heavy-lift charges nor do trucks under five tons.

1t is difficult to calculate the exact cost involved in loading and
discharging roadbuilding machinery and tractors via the roll-on, roll-
off method; it is, however, AEL’s best estimate that a charge for this
service equal to 65 percent of the Conference’s heavy-lift scale is a
reasonable charge in light of all the circumstances. Apart from AEL,
the Conference members are of the unanimous view that the costs to
roll-on and roll-off cargo (including proper allocation of capital costs,
expenses of longshoremen who drive the vehicle, lashing, securing,
positioning the cargo, etc.) are fully comparable to the total Confer-
ence heavy-lift scale rates.

CoMPROMISE PROPOSAL

Believing that a resolution of the issues herein is susceptible by
adoption of certain rules in the Conference’s tariff, respondents pro-
pose that:

(1) A new tariff rule will be added to the Conference tariff which ghall
provide that the total heavy-lift charges for pieces of cargo up to and includ-
ing nine tons moving to the Ports of Genoa, Leghorn, Naples, Marseilles and
Piraeus will be 50 percent of the Rule 27 heavy-lift scale charges.

(2) A new tariff rule will be added to the Conference tariff providing for
a positioning, lashing, and securing charge equal to 65 percent of the heavy-
lift charge to be assessed in lien of heavy-lift charges on the carriage of
wheeled or tracked roadbuilding machinery and tractors to the Ports of
Genoa, Leghorn, Naples, Marseilles and Piraeus notwithstanding the type
of vessel used.”

The diversity of operations utilized by the Conference members
results in both advantages and disadvantages. It is clear that shippers
and consignees are offered the greatest variety of services from which
to choose and this flexibility offered by the Conference members is a
decided advantage to shippers. Different methods of carrier opera-
tion, however, entail different costs, timetables, and types of service.

o As 18 apparent, the proposed tariff changes are earefully tailored—In terms of ports,
weight, type of cargo, ete.—to the contalner and ro/ro shippers about which the Commis-
sion expresses concern in its Order of Investigation. If operating or competitive circum-
stances change indicating that the new rules should be extended beyond the flve enumerated
ports, the Conference, In its compromise pubmission, agrees that it will glve fair consid-
eratfon to doing so.

16 P.M.C.
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Consequently, this sharp diversity among its members is a disadvan-
tage in resolving certain problems which affect the members in differ-
ent ways.

Thus, the Conference members appear willing to grant signifieant
heavy-lift rate reductions to shippers and give up certain revenues
which they now receive for the carringe of heavy-lift cargo in return
for a settlement of this litigation.'?

The main feature of the Offer of Compromise is that the Conference
will reduce by fifty percent all heavy-lift charges for cargoes up to
and including nine tons moving to the ports presently served by con-
tainer and ro/ro vessels. This reduction will apply to cargo carried on
breakbulk and LASH vessels as well as to cargo carried on contain-
erized and ro/ro vessels. If this proposal is implemented the Confer-
ence will in effect be passing onto all shippers of heavy-lift cargoes
cost savings which have occurred as a result of the advent of con-
tainerized and ro/ro vessels to Conference service. Furthermore, since
the majority of all heavy-lift cargoes are actually carried on break-
bulk and LASH vessels, the application of a partial reduction to all
heavy-lift shippers will probably result in a greater overall benefit to
the shipping public than would even a full reduction applied only to
container and ro/ro traffic.

The reasons for the tonnage and port limitations in the proposed
rule are several. The nine-ton limitation is based upon the fact that
all heavy-lift cargoes carried within containers are under nine tons
arid not all breakbulk vessels have gear for handling cargoes over nine
tons. The five ports are the only ones at which containerized and ro/ro
vessels generally call.

The Commission’s Order stated that the assessment of heavy-lift
charges on house-to-house containerized cargces might be improper
“where the carrier is not required to handle the cargo separately” or
because “no services are performed”. However, the record shows that
there are some additional costs and services attributable to the han-
dling of heavy-lift cargo even if such cargo moves within containers.
Apparently, the advent of new containerized technology does not nec-
essarily result in the total elimination of all extra, costs attributable to
the handling of heavy-lift cargoes. This does not mean that there are
not substantial cost reductions nonetheless resulting from utilization
of advanced technology nor that a 50 percent reduction exactly matches
the savings in costs attributable to containerization, However, this
proceeding is concerned not with individual carrier but with Con-
ference rate making where different considerations come into play.

0 Hearlng Counseel recommends that the Offer of Compromise be accepted and that the
motion te discontinue be granted.

16 F.M.0,
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The reduction of thirty-five percent for roadbuilding machinery
and tractors also offers substantial benefits to the shipping public since
it applies to traffic carried on breakbulk and LASH vessels as well
as that carried on ro/ro vessels, This extension of the reduction
beyond ro/ro vessels is especially significant since the majority of road-
building machinery and tractors actually move via breakbulk ships
and the ro/ro capacity in the trade which is offered by only one Con-
ference member, American Export Lines, has been substantially
reduced.

The application of this reduction to roadbuilding machinery and
tractors is based upon the fact that this is the type of traffic subject
to heavy-lift charges which in fact most frequently moves via ro/ro.
vessels and which is most suited to this type of handling.

The Commission’s Order expressed concern over the possibility that
the assessment of a heavy-lift or equivalent type charge on any cargo
predicated on the conventional costs of breakbulk operators might
be improper since a ro/ro operation does not involve mechanical lift-
ing by special vessel rigging or shoreside crane. Hence, maintenance
of a full heavy-lift level of assessment without regard to the cost sav-
ings inherent in a ro/ro operation would be of doubtful propriety.

In raising this issue the Commission may have assumed that the
Conference had been assessing a heavy-lift equivalent charge on what
in fact constituted a full-scale ro/ro operation. It now appears that
the service offered by the only Conference member operating ro/ro
vessels is in fact not fully ro/ro since only three ports (Norfolk, Balti-
more, and Genoa) have suitable facilities permitting cargo to be rolled
on or off. At New York, Boston, Philadelphia and all Mediterranean
ports except Genoa such cargo is handled with traditional gear. A com-~
plete ro/ro service would exist therefore only from Norfolk to Genoa
and from Baltimore to Genoa. ‘

As in the case of the other Conference proposal, the 35 percent
reduction does not appear to be based upon a precise individual car-
rier’s cost study but rather reflects the Conference consideration of the
advent of the new technology into overall Conference operations as
well as competitive factors. Furthermore, considering the fact that the
so-called ro/ro service for most ports served is actually a partial serv-
ice and that Conference rate making is based upon a number of factors
besides costs, the importance of a fully developed individual carrier’s
cost study is significantly reduced.

The Commission expressed a desire for the investigation to deter-
mine appropriate amelioratory action. Although reduction of heavy-
lift charges solely in reliance on one carrier’s fully developed cost ex-
perience might have constituted one approach to amelioration, the

16 F.M.C.
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Conference’s proposal which considers factors other than merely costs
is an acceptable alternative.

Discuossion

The Commission has long recognized that a conferenceis an asso-
ciation of carriers having divergent interests but who nevertheless
attempt to reconcilé them for the sake of maintaining stability. See,
e.g. Agreement No. 15081, Trans-Pavific Freight Conference of
Japan, 9 FM.C. 385, 370 (1068) ; Atlantic & Gulf/West Coast of
South America Conference Agreement No. 87} et ol., 18 F.M.C, 121,
126, 127 (1969). We may generally agree to the concept that Confer-
ence rate making is based upon a number of factors in addition to costs,
among which competition is of great significance. [nvestigation of
Ocean Rate Structures, 12 F.M.C. 84,86, 87 (1968) (Initial Decigsion of
Examiner E. Robert Seaver, served January 31, 1968 DKT 65—45).

‘Were we to proceed on the rigid basis that every carrier’s rates
should be geared only to its own costs, a conference system might be
impossible, It is probable that for the sake of certain benefits in terms
of frequency of service and stability of rates shippers may be paying
higher rates than those which would exist if rate competition based
upon individual carrier’s costs were to prevail.

Carriers of many countries with widely varying costs band together
in a conference to offer uniform rates which are set, not on the basis
of one carrier’s cost, but as an average of all, The legislative history
of the Shipping Act makes this clear:

No extended discussion is needed of the fact.that the operating and capital
costs of Ameriean-flag ocean common carriers are considerably higher than those
of any other nation. S8ince most carriers cannot operate as cheaply as some com-
petitor which possesses national cost advantages, the conference affords a device
Iwhereby all carriers working as a group, set rates at a point where such an

advantage 1s not absolutely controlling. Steamship Conferences, S. Rept. No.
880, 87th Cong,., 1st Sess., 5 (1961).

Inherent in this Offer of Compromise is the desire of the members
of the Conference to maintain uniform heavy-lift charges within the
Conference. In orer to avoid litigation and to maintain these uniform
rates the Conference members are apparently willing to compromise on.
the matter of their heavy-lift expenses and offer certain rate reduc-
tions to all shippers. This compromise shoud have the same, or a
greater, effect as a larger reduction in heavy-lift charges applied to
only ro/ro and conteiner traffic. Thus, though the Offer may be
merely a compromise designed to accommodate the desires of the Con-
ference members, it not only serves the needs of the Conference but it

16 F.M.C,
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also bestows immediate benefits on all Lheavy-lift shippers in the trade
beyond the scope of the Order of Investigation.

The Offer of Compromise is admittedly not an exact procedure cal-
culated to pass on to ro/ro and container shippers the precise savings
inherent in the carriage of heavy-lift cargoes on these new types of
vessels. However, ro/ro and container shippers will be benefiting from
the innovations present in these services as their heavy-lift charges
will be reduced. In addition, all other Conference shippers will share
in the benefits of the new technology as all heavy-lift charges for car-
goes nine tons and under will be reduced. This will, of course, not
take any other advantages, such as faster service, reduced cargo dam-
age, etc., away from the shippers utilizing the ro/ro and container
vessels. Thus, the Offer should not discourage innovations within the
trade or hinder the flow of cargo to ro/ro and container carriers.'*

Adoption by the Conference of the proposed rules indicate that
benefits which would immediately redound to shippers are:

(1) Significant immediate reduction in heavy-lift charges;

(2) Continued options for shippers of heavy-lift cargoes to use the
variety of services offered by Conference members at uniform (and
therefore predictable) rates;

(3) Maintenance of rate stability in the trade and avoidance of a
possible debilitating rate war such as is alleged to have plagued other
trades, notably the North Atlantic/Northern European trades.

(4) Preservation of the integrity of the Conference.

CoNCLUSIONS

For all of the foregoing reasons, the Conference’s Offer, while ad-
mittedly a compromise, is responsive to the Commission’s expressed
desire for amelioratory action. The Offer is accepted and the Motion to
Discontinue is granted conditioned upon implementation of the Offer.

1 Furthermore, the volume of heavy-lift cargoes moving in the trade for most carriers
is relatively small and in the case of coatalnerized operators is miniseute. Consequently it

would be dificult to argue that containerized operators would be discouraged from entering
‘the trade unless they would enjoy a rate adrantage with regard to heavy-lift cargoes.

DISCONTINUANCE OF PROCEEDING
January 16, 1978

Respondent has now satisfactorily complied with conditions as set
forth at page 68 supra.

Accordingly, it is ordered that proceedings in this matter are hereby
discontinued.

S/ Francis C. Hurney,
16 F.M.C. Seoretary.
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Docrrer No. 71-97

InDEPENDENT QOckaN FREIGHT FORWARDER APPLICATION—ALVAREZ
Surerineg Co., Inc.

Applicant, beceuse of unlicensed forwarding operations in violation of section
44, found not fit to properly carry on the business of forwarding and its appli-
cation for license as an independent ocean freight forwarder denied.

Morris Honig for Respondent.
Donald J. Brunner and Stephen Budman as Hearing Counsel,

REPORT
January 9, 1973

By Tae Commission : (Helen Delich Bentley, Chairman; Ashton C.
Barrett and James V. Day, Commissioners. )

This proceeding is before us upon the exceptions of hearing Counsel
to the Initial Decision of the Administrative Law Judge, wherein
Alvarez Shipping Co., Inc. (Respondent) was granted a license as an
independent ocean freight forwarder. The Commission’s Order of In-
vestigation and Hearing in this proceeding, served December 23, 1971,
was issued to determine whether, in view of its past activities, Respond-
ent ig fit, willing and able properly to carry on the business of forward-
ing and to conform to the provisions of section 44 of the Shipping Act,
1916 (the Act) (48 U.S.C. 841(b)), within the meaning of that stat-
ute; and whether its application should be granted or denied.

The Commission’s Order states that Respondent “had engaged in at
least 142 instances of illegal freight forwarding” during the period
from approximately December 1, 1969 through March 22, 1971, without
having obtained an independent ocean freight forwarder license, in ap-
parent violation of section 44(a) of the Act. There is no dispute that
the Respondent engaged in the business of forwarding without a li-
cense over a substantial period of time beginning approximately De-
cember 1, 1989,

16 F.M.C,
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INDEPENDENT OCEAN FREIGHT FORWARDER 79
APPLICATION-—ALVAREZ SHIPPING CO., INC.

Section 44 provides that a person desiring to engage in the business
of forwarding must first secure a license from the Commission, The
Cemmission, in turn, must issue the license if the applicant is “fit, will-
ing, and able to carry on the business of forwarding and to conform to
the provisions of the Act and the rules and regulations of the Commis-
sion issued thereunder.” Operation without a license constitutes a vio-
lation of section 44.

‘Respondent, a New York corporation, was organized in 1966. It en-
gages in local and interstate moving, but its principal activity is over-
seas shipment of household goods and privately owned automobiles.
Respondent took over, in 1966, the moving and shipping business which
had been operated by Alvarez as an individual since 1953, serving
almost exclusively Spanish-speaking residents of New York City and
nearby states. About 70 to 75 percent of Respondent’s income is de-
rived from NVOCC movements between the United States and Puerto
Rico under a tariff filed with this Commission, and consists almost ex-
clusively of household furnishings and privately owned automobiles of
persons returning to Puerto Rico after a period of residence in the
United States. The balance of Respondent’s overseas business consists
of shipments of the same kind of goods but in which Respondent acts as
freight forwarder. These are for the most part to Santo Domingo, but
include, to a lesser extent, shipments to Mexico, Panama, Central and
South America. Respondent carries on its interstate shipments under a
certificate from the Interstate Commerce Commission.

On January 28, 1971, the Commission’s staff wrote to counsel for
Alvarez informing him that it appeared that Respondent was operat-
ing as an unlicensed freight forwarder. A copy of the letter was dis-
patched to Alvarez cautioning him to cease all forwarding activities
until he had obtained a license. On March 18, 1971, Respondent filed its
license application. By letter dated March 31, 1971, receipt of the ap-
plication was acknowledged by the Commission’s staff and Respondent
was informed that if it engaged in forwarding before receiving a
license, it would be subject to penalties provided by law. By certified
letter of October 27, 1971, Respondent and its president and principal
stockholder, Jose Alvarez (Alvarez), were notified of the intention.of
the Commission to deny the application. Respondent by return letter,
asked for the opportunity at a hearing to show that the intended denial
of its application was unwarranted. Hearing was held in New York
City on March 21,1972,

Although, as indicated, Alvarez was warned in January and March
1071 that his engaging in the freight forwarding business without a
license was contrary to the law and that his continuing to so engage
would jeopardize his obtaining a freight forwarder’s license; he none-
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theless continued to accept a limited number of shipments with regard
to which he acted as freight forwarder until January 1972, Alvarez
readily admitted these actions, stating that the shipments were for-
warded for customers storing goods in his warehouse or for friends of
those customers,

On the basis of the foregoing facts, the Administrative Law Judge
found that the application should be granted, adding an admonition
that Respondent carefully assess its responsibilities as a licensed for-
warder to insure full compliance with the Act and Commission regula-
tions, The decision is based upon the Administrative Law Judge’s be-
lief that, while Alvarez’s conduct may not be overlooked or excused, his
violation of the Act may, from a practical point of view, be considered
as somewhat technical in nature.

Judge Bryant cited various reasons to support his findings:

1. Respondent’s president appears to be an honest, hard-working businessman
who is attempting to serve the speclal transportation needs of a mostly Spanish-
speaking minority.

2. Respondent has filed an NVOCC tar{ff with this Commission and is licensed
by the Interstate Commerce Commission, but did not realize that it was required
to obtain a freight forwarder’s llcense until notified by the Commission’s staff
in January 1971.

3. Respondent made no attempt to collect brokerage from the carriers with
whom 1t placed its illegally forwarded shipments, nor is there any evidence of
improper dealing or unconsclonable profit.

4, With regard to the forwarding actlvitles conducted ¢fter Respondent was
informed of the illegality of {ts acts, they were somewhat technieal in nature and

should not serve as a “death sentence” on Alvarez’s future business as a freight
forwarder.

On exceptions, Hearing Counsel contend that the Administrative
Law Judged erred in concluding that Respondent’s willful and know-
ing violations of the Act were “technical in nature” and thus did not
bear on Respondent’s fitness to engage in the business of ocean freight
forwarding,

Hearing Counsel distinguish this proceeding from earlier Commis-
sion decisions where applications were granted even though the appli-
cant had engaged in illegal forwarding activities.* The present pro-
ceeding involves an applicant who continued its illegal operations after
being notified of their illegality on two occasions and whose illegal for-
warding was neither limited as to number of shipments nor as to period

*Indepenident Ocoen Frelght Forwarder Idoense Apploation—Fadio A. Duis, Docket No,
71-91 (18 P.M.0. 248), served June 6, 1972, wherein applicant knowlingly made illegal
shipments, but ceased when warned not to continune. Independent Ocean Freight Forwarder
Lioense Application—L.T.0, Air Oargo, Ino.,, 18 F.M.C. 267 (1970), wherein applicant for-
warded shipments knowing that such action was 1llegal, but the forwarding was limited to
two shipments, )

18 F.M.C.
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of time, Hearing Counsel contend that a denial of the application now
would not be a “death sentence”, but that Commission could deny with
leave to reapply after a certain amount of time.

Respondent. contends in its reply that the only shipments forwarded
after it became aware of the illegality of its activities involved goods
in its warehouse which it felt compelled to complete as part of its over-
all obligation to its customers. Respondent further contends that the
Administrative Law Judge correctly found that Respondent was pres-
ently “fit, willing and able” to conduce the business of an independent
ocean freight forwarder in the manner prescribed by law, and that the
license should be granted.

We do not agree with the finding of the Administrative Law Judge
that Respondent was fit to be licensed as an independent ocean freight
forwarder.

We have no dispute with the facts as presented in the Initial Deci-
sion. However, the conclusions drawn therefrom cannot be reconciled
with these facts. We can accept Respondent’s explanation for the nu-
merous instances of illegal forwarding between approximately Decem-
ber 1, 1969 and January 28, 1971, as being unculpable, inasmuch as it
appeared to be unaware of the Commission’s licensing requirement.
This is not to say, however, that we find the illegal activities excusable.
However, on January 28, 1971, and again on March 31, 1971, Respond-
ent was cautioned about the illegal activities in which it was then
engaging. Respondent nonetheless continued to illegally forward ship-
ments until approximately January 30, 1972. We cannot accept Re-
spondent’s explanation for these later illegal forwarding activities. No
business obligation that Respondent felt it owed to its clients or their
friends, by virtue of its warehousing activities, warrants an obvious
disregard for the provisions of the law governing freight forwarders.
Respondent caunot now contend that it is ready to abide by the Com-
mission’s rules when it has twice chosen to violate them.

We concur with Hearing Counsel in their distinctions drawn be-
tween the Ruiz and L.7.C. Cargo cases and this proceeding. Clearly,
Respondent’s violations cover a much greater period of time and a
greater number of instances,

The Commission has an obligation to maintain and preserve the in-
tegrity of the freight forwarding industry. This proceeding clearly
offers the Commission the opportunity to fulfill that obligation. We
must, therefore, conclude that Respondent’s application for a license
as an independent ocean freight forwarder be denied.

16 F.M.C.
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Commissioner Clarence Morse, dissenting, with whom Vice Chairman
reorge H. H eam joins.

T dissent. I think the severity of the punishment (denial of a license)
far exceeds the saverity of:the offense. Here is-an applicant who,in all
respects other than eperating without a licemse, is & person providing a
needed and satisfactory setvice to its customers, No one has'been dam-
aged by applicant's misconduet, There is:here no actual wrengdoing in
that a customer was overcharged or falsely charged or the services were
incompetently performed. Applicent is not an evil doer, a criminal.
I'domat-condone applicant’s failure to obtain a license, I.do assert that
applicant has already beon -adequately punished in hat it has had to
bear the expense and inconvenience of this ;provesding and has beon
unable to conduet its forwarding activities while this proceeding has
been pending. I would issue the license now.

The suggestion is made that :

. b denisl of the applicution now would not be a*““death sentehce, but that the
Commisslen could deny with leave to reapply after a certain amount -of time,
I give scant weight to such a suggestion for two reasons: one being that
the staff and the'Carnmission will tend to consider applicant as suspect
by virtue of the denial herein directed. As the old phrase goes—"once
bitten, twice shy.” ‘Secondly, Iam unaware of any reasons why, after a
delay of one month, six months, one year, or even ten years, in which
period applicant will not have been permitted to perform Freight for-
warder activities, applicant will be, or will be able to establish itself
to be, any more'fit, willing, or able properly to carry on the business of
ocean freight forwarding than it is today. How does enforced nonper-
formance establish improved fitness or willingness?

[sran] (Signed) Francis C. HornEy,

Seoretary.

18 F.M.C.
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Docrer No. 71-97

INDEPENDENT QCEAN FREIGHT FORWARDER APPLICATION—ALVAREZ
Surering Co., INC.

ORDER

The Commission having fully considered the above matters and hav-
ing this date made and entered of record a Report containing its con-
clusions and decision thereon, which Report is hereby referred to and
made & part hereof’;

1t is ordered, That the application for license of Alvarez Shipping
Co., Inc. is hereby denied pursuant to section 44, Shipping Act, 1916.

By the Commission.
[sear] (Signed) Francis C. Horney,
Secretary.
16 F.M.C.
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Docker Nos. 71-46 axp 71-67

JouNsoN & JOoHNSON INTERNATIONAL

v'
VENEZOELAN Lines

ADOPTION OF INITIAL DECISION
January 29, 1973

This joint proceeding is before us on exceptions to the Initial Deci-
sion of Administrative Law Judge Ashbrook P, Bryant served
October 3, 1972, in which the administrative Law Judge concluded that
olaimant had not proved that something other than that which was
described on the bill of lading was actually shipped, and thus had
failed to establish any basis for a grant of relief.

On exception, the claimant argues that the Administrative Law
Judge has cast upon the claimant the burden of proving “beyond
reasonable doubt” that the articles shipped were not surgical dressings,
and in so doing has misconstrued the tariff. Claimant also argues that
by so doing the Administrative Law Judge has, by his decision, made
it virtually impossible for a shipper ever to prove an overcharge for
which reparation could be granted. Claimant takes issue with the
Administrative Law Judge’s decision that manufacturing can change
the characteristics of & product for rating purposes. To support this
point, claimant cites the Board’s rejection of the “possible use test” set
forth in Misclassification and Misbilling of Glass Articles, 6 FMB
153, 159 (1960) :

Possible use does not change the essential character of the article and is not
a lawful basls for a difference in freight rates.

Claimant also reiterates its arguments that the carrier has the re-
sponsibility to properly limit its tariff classification, and urges that
respondent has not so done, and that it is patent error for the Admin-

84 18 F.M.0,
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istrative Law Judge to now find some sort of limitation in the de-
scription “Gauze Viz. Surgical” so as not to include a product marketed
as sponges. Further, says claimant, the Administrative Law Judge does
not find that the articles in question were not surgical gauze, and the
respondent, on page 47 of the transcript, admits that it is.

Claimant proffers several other allegations of error. It argues the
Administrative Law Judge erred by “casting upon the claimant the
burden of proving beyond reasonable doubt that an improper rate had
been charged and collected.” Further, claimant says that the Admin-
istrative Law Judge stated, on page 9 of his Initial Decision, that “all
reasonable doubt should be resolved in the carrier’s favor.” Claimant
calls these novel conclusions, and states that this exceeds the standard
“heavy burden of proof” normally placed on claimants and also
changes the settled rule of tariff construction that tariff ambiguities
are to be resolved against the tariff framer.

Lastly, claimant attempts to rebut the several descriptions it has
applied to the cargo in its attempts to seek lower rates as only proving
that “shippers are seldom experts in tariff construction and . . . they
can be confused.”

The claimant argues that the only question before the Commission is
whether it is reasonable to include the articles in question in the car-
rier’s tariff description for “Gauze Viz. Surgical”.

Finally, claimant requests oral argument.

We do not feel that anything can be elicited at oral argument that
would change the Administrative Law Judge’s initial findings. The
essential question in this case is whether the claimant has established
that something other than that which was described on the bill of
lading was actually shipped. It is obvious that claimant, through its
multiple changes in nomenclature and description of the commodities
in question has attempted, after the fact, to locate a lower rate deem-
ing that rate now applicable.

We note that the Administrative Law Judge in his Initial Decision
makes the statement “where it has been established beyond reasonable
doubt that . . . an improper rate has been charged and collected the
carrier . . . must make reparation . . . .” We wish to make clear that.
the test is not so stringent as to require proof “beyond a reasonable
doubt”. Rather, the proper test we have required is for the claimant to
sustain a “heavy burden of proof”. Ocean Freight Consultants, Inc. v.
Italpacific Line, Docket No. 71-81 served June 20, 1972 (15 F.M.C.
312).

Although the language in the Initial Decision may appear mislead-
ing, a review of the record and the Initial Decision does not convince
us that the Administrative Law Judge placed a greater “burden of

16 F.M.C.
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proof” on claimant to establish its case than that set forth above. We,
therefore, find no basis for support of claimant’s contentions to that
end, or further, that respondent admitted that the commodities in ques-
tton were other than that which they were described on the bill of
lading and accordingly rated.

In short, claimant has failed to sustain its case. Accordingly, upon
earoful ‘consideration of the record, the exceptions, and the. replies
thereto, we conclude that the Administrative Law Judge’s factusl find-
ings and his conclusions with respect thereto were supported a.n& cor-
rect. We therefore adopt the Initial Decision as our own and make it
n part hereof.

Ry the Commission.

[sEAL] Fgancis C. HFurngy,

Seoretary.

10 F.M.0.
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No. 7146

Jounson & JoHNsON INTERNATIONAL

V.
VENEZUELAN LINES

No. 71-67

JouNsoN & JoHNSON INTERNATIONAL

2.
VENEZUELAN LINES

Complaint should be dismissed.

William Levenstein for complainant.
John Lamb, Jr., for respondent.

INITIAL DECISION OF ASHBROOK P. BRYANT,
ADMINISTRATIVE LAW JUDGE*

This matter arose on two complaints filed by Johnson & Johnson
International against Venezuelan Lines, originally served on April 29,
1971 (Docket 71-468) and June 2, 1971 (Docket 71-67), seeking repa-
ration in a combined total sum of $3,945.20 and other appropriate
relief. The shortened procedure provided by Rule 11 of the Commis-
sion’s Rules of Practice and Procedure [Subpart K-46 CFR 502.181~
187] was requested. Respondent answered agreeing to the shortened
procedure, but denying that overcharge had occurred or that repara-
tion or other relief was justified. The Presiding Administrative Law
Judge (then Examiner) decided that the record made by the parties
did not provide an adequate basis for making the technical and tariff
determinations necessary to decide the matter and directed that an
oral hearing be held.?

iThis decision became the decislon of the Commission January 29, 19878.
2 Tr, p. 3;also, Notice of Hearlng, April 18, 1972,

16 F.M.C. 87
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Amended complaints were filed in both actions (Docket 71-48
served May 31, 1972 and Docket 71-67 June 6, 1972) seeking repara-
tion in the combined total sum of $2,839.45 plus 6 percent interest and
other appropriate relief. In each case respondent answered and re-
quested dismissal of the amended complaint. As the issues in both
cases were virtually identical, the complaints were heard together in
the same proceading on July 26, 1972. It was agreed between the parties
and ordered by the Presiding' Administrative Law Judge that the evi-
dence presented under the initial procedure be ignored and that the
matter be decided on the basis of the evidence and exhibits produced at
the oral hearing.?

Facts

The shipment in Docket 71-46 moved under bill of lading dated
February 27, 1970, and was described as “2185 Ctns. Surgical Dress-
ings” and in Docket 71-67 the shipment moved under bill of lading
dated March 27, 1970 and was described thereon as “787 Ctns. Surgical
Dressings” weighing 10,096 pounds, In each instance the bill of lading
was prepared and the commodity description viz. “Surgical Dressing,”
was provided by claimant or by his freight forwarder. Both ship-
ments were via. O0d. De Barquisimeto from New York, New York to
La Gruaira, Venezuela. Freight was assessed by respondent and paid by
complainant at the Class 1 rate of $86 per 40 cubic feet provided in
1st Revised Page 89 of United States Atlantic and Gulf-Venezuela and
Netherlands Antilles Conference Freight Tariff F.M.C. No. 2 for
“Dressings, viz. Surgical N.0.8.” in the sums of $8,514 and $3,603.40
respectively—a total of $12,117.40.¢

Claimant now alleges that in addition to articles properly rated as
class 1, the shipment in Docket 7146 included 299.7 cubic feet of
Ray-Tec Sponges (J & J Code 7438), 829.1 cubic feet of Ray-Tec
Sponges (J & J Code 7404), 282 cubic feet of Lap Sponges (J & J
Code 7442), 324.9 cubic feet of Gauze Sponges (J & J Code 2318), 283.5
cubic feet of Gauze Sponges (J & J Code 7624) and 788 cubic feet of
Topper Sponges (J & J Code 2486) and that the shipment in Docket
71-67 included besides articles correctly classified at class 1, 621 cubic
feet of Gauze Sponges (J & J Code 2817), 831.5 cubic feet of Gauze
Sponges (J & J Code 2819), and 185 cubic feet of Ray-Tes Sponges

8 Tr, ps, 8-10.

¢ Later reapendent.sought to have the elass 7 rate applied. On Mareh 15, 1971 respondent
denied the claims on the ground that the ltems in question had heen properly classifled as
dresslngs and “recommended” that to avoid slmilar problems in the future clalmant present
to the conference “a 118t of the items shipped by Jobnson & Johnson regularly and endeavor
to work out classlfications and rates which will be mutually satlstactory.”

18 F.M.O.
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(J & J Code 7438). The complaints allege that these specified articles
are properly chargeable at the class 7 rate of $53 per 40 cubic feet on
the basis of the classification for Gauze, viz: Surgical in 1st Revised
page 96 of the tariff.

The testimony showed that above articles may be divided into
three general groups, i.e., Gauze Sponges, Ray-Tec Sponges and
Topper Sponges. Gauze Sponges {Codes 2317, 2318, 2319 and 7624)
are simply gauze folded into a number of plies. They range between
8 and 16 ply “meaning just the number of thicknesses.” They are used
in surgical operations to absorb blood. That is why they are called
sponges. They come in two basic types. One “patient ready” sterile and
one not sterile, They all are cut and folded by machine from 20" x 12’
mesh gauze. The difference between the sponges-identified by different
code numbers are in (1) size, {(2) number of plies, (3) packaging and
(4) whether sterile or unsterilized.

The articles designated Ray-Tec Sponges (Code 7438, 7404, and
7442) are gauze sponges in which during the cutting, folding and
packaging process a blue barium sulfate coated cotton thread or mono-
filament is woven into the sponge, making it X-ray detectable. The
addition of the blue thread is highly functional as it enables the sponge
to be located by X-ray in the event it is left in a wound after an
operation.

Topper Sponges have three layers; the outer cover a soft non-woven
gauze; the middle a viscose filament of long staple cotton and the inner
layer cellulose. A non-woven fabric is the same material as gauze but
has two layers of threads laminated together rather than woven as is
gauze. The main advantage is that non-woven fabric has more ab-
sorbency—one sponge absorbs more blood. Also, Topper Sponges cost
about 83% less than equivalent gauze sponges and are used in almost
all sponging, cleaning and dressing functions where all-gauze sponges
were formerly employed.

All of these sponges are made in exactly the same way. Rolls of
material are fed into oné end of a machine which cuts, folds, inserts,
stitches and packages the sponges, and the same process is used for all
gauze products regardless of size. Even 100 yard gauze rolls are cut
and packaged by the same sort of machine. However, each of the
articles is processed by claimant for a specific purpose which is effectu-
ated by the manufacturing process.

The articles in question have been variously described by claimant
at different stages of this proceeding and the negotiations which pre-
ceded it. The items covered by Docket 7146 were first described by
claimant in the bill of lading (February 27, 1970) as “Surgical Dress-

18 F.M.C.
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ings;” Johnson & Johnson’s refund claim to Veneczuelan Line (Sep-
tember 11, 1970) and its original complaint to the Commission stated
that the article in question should have been described as “gauze
bandages.” The amended complaint (May 80, 1972) asserts that the
correct description should have been “gauze viz Surgical.”

The articles in 71-67 were described by claimant in bill of lading
(March 27, 1970) as “Surgical Dressings.” Freight refund claim on
8/18/70 asserted that the bill of lading description for those articles
described as “Surgical Combine Dressings” and “Band-Aid Brand
Surgical Dressings” should have been “Rolls, Surgical Dressings (ab-
sorbent cotton and absorbent cellulose combined).” Amended freight
claim of 9/11/70 and original complaint filed with the Commission
7/2/72 claimed proper description of all articles should have been
“gauze bandages.,” Amended complaint filed June 5, 1972, claimed the
proper description should have been “Gauze. viz. Surgical.”

At the time of the shipments here involved the United States
Atlantic Gulf-Venezuela and Netherlands Antilles Conference Freight
Tarifft FMC No. 2 shows the following classifications to have been in
effect :

Dressings, viz.: Surgical, N.O.S.
Class 1 (1st Rev. page 89)
Gauze, viz.: Surgical
Class 7 (1st Rev. Page 96)

DiscussioNn

The physical description of the items of merchandise here involved
is not in doubt. Examples of all such items were received in evidence
without objection and they were described in detail by the witnesses.
The dispute concemns the tariff category in which these items should
properly be included. The essential question is whether the cutting,
shaping, folding, packaging, sterilizing and (in the cases of Ray-Tec
and Topper Sponges, the addition of other material, concededly for
functional purposes) so changes the character of the end products that
they can no longer be considered to be simply surgical gauze but are,
in fact, surgical dressings. This question is not entirely free from
doubt, but on the basis of the whole record the complainant has not
sustained the burden to show by clear and convincing evidence that
the various kinds of gauze sponges here involved may properly be
classified as surgical gauze. Indeed, the evidence appears to establish
that claimant ‘was correct in its original description of these items as
surgical dressings.

16 F.M.C.
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Claimant asserts that while there are some physical and functional
differences among them, the end products involved are all essentially
gauze sponges used in operative procedures and should properly have
been described and rated as surgical gauze. Even though some contain
other material, the principal component of each is gauze and all are
manufactured by similar processes on virtually identical machines for
virtually identical functional purposes. Despite differences in “cata-
logue” designations each of these items is a variety of gauze sponge
designed for use in connection with surgical procedures. Claimant con-
cludes that in the case of those items designated simply as “gauze
sponges” and made entirely of gauze, there can be no dispute as to
the correctness of describing them as surgical gauze. It further con-
tends that the addition of “minor” material elements in the course of
manufacture of Ray-Tec and Topper sponges “does not and should not
change the essential character of the article from surgical gauze to
something else.” These additional elements are “not sold or shipped
separately from the gauze sponges . . . but are a minute part of the
entire sponge.” These elements are “specially made for use with and
are components of the gauze sponges in which they appear.” The
complete articles are designed and used for one purpose—sponges to
assist in surgical procedures. Claimant also points out that the gov-
erning classification, “i.e., gauze viz, Surgical,” in the tariff “does-not
differentiate between the various kinds of surgical gauze.” On a “rea-
sonable interpretation” of the tariff, according to claimant, the ques-
tioned articles are covered by the tariff description “Gauze viz.
Surgical.” Claimant also asserts that if there is any doubt as to what is
covered by that deseription, the tariff should have been clarified by the
carrier. Failing that, the words of the tarifl should be construed against
the carrier and, according to claimant, require the interpretation here
put forward.

Respondent’s position in essence is that in the manufacturing process
functional items are produced which are in fact “surgical dressings.”
The process by which the basic material loses the characteristics of
“surgical gauze” and becomes surgical dressings in the preparatory
process appears from the testimony of respondent’s witness. (Tr. ps.
47-50).

*. . . the [dictionary] meaning of gauze . . . [is], any light transparent woven
material.? You take any light transparent woven material and further manufac-
ture it, you cut it, you fold it, you sterilize it, you package it, you are doing that
for a certain purpose. What is that purpose? To save the time and money and
expense of the party that is going to use that product. They are willing to pay
you for it because they feel it costs them less to take a product that has been
manufactured for their own convenience.

16 F.M.C.
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They could buy the gauze and maké these things themselves, but then that
means cutting and these varlous operations in making these products and then
the sterilizatlon process and this and that and the other. They apparently prefer
not to do that. They want the product ready-made and properly packed and so
on and so forth.

Bo I would say that if the materlal 1s originally surgical gauze, prior to that
it was what we call unbleached gauze and It was further manufactured by
Jéhneon and Johnson to make it surgical gauze when they bleached it. It 1s a
simple operation but they changed it. Then they further-changed that by cutting
and packing and sterilizing and so forth, so the fact that these things were put
into the catalogue specifically at the request of Johnson & Johnson indicated that
at that time they knew what they were shipping. . . . '

Now time elapses and someone comes on and say, oh, no we have been wrong
all of this time, We weren't shipping the items in accordance with the catalogue,
we have something else,

Then you say no, that isn't go, this cannot be regarded as surgical dressing
with cellulose and cotton combined, and they say well, maybe you are right, it is
gauze bandages.

-Then [we] don’t buy that, and they come along and say now, we weren't quite
right on that, lets try surgical gauze, so what is the answer,

They should know what they are shipping. They have been manufacturing
these commodities for years. . . .

L ] L L L] . -« [ ]
ExXAMINEE BRYANT

. . . onceé having designated X as X, how would he get that changed?
THE WITNESS

He could go to the conference and flle a request of the conference and say . . .
we don't think this 1s such and such and . . . and we ask you to go into this
matter and amend the tariff declaration,

[ ] L ] » - E 1 4 L]
EXAMINER BRYANT

So I gather that the procedure is that 1f at some point even though the product
hasn’t changed [if] in the opinion of the shipper.either he has made a mistake or
for some other reason there ought to be a change in the classification which will
entitle him to . . . a lesser frelght rate . . . what he should do 18 make applica-
tion to the conference, is that it?

THE WITNESR
Yes.
ExAMINER BRYANT

You don't go to the carrier but go to the conference?
THE WITNESS

Yes.

Tt is, of course, true that a shipper is not bound to pay the charges
in the bill of lading without recourse, simply because they are based on
a description provided by the shipper, whether or not that deseription
is erroneous. In Western Publishing Co., Inc. v. Hapag Lloyd A. G.,
Docket No. 283(TI), served April 4, 1972 (not published in F.M.C Re-
ports), the Commission squarely negated the notion—if such existed—

16 F.M.C.
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that once having described the consist of a shipment in a bill of lading
prepared by him or on his behalf, a shipper is forever bound by that
description. There the Commission reasserted the principle that:

. - . the description on the bill of lading should not be the single controlling
factor. Rather, the test is what clalmant can now prove based on all the evidence

as to what was actually shipped, even if the actual shipment differed from the
bill of lading description.

This principle is a necessary derivative from section 18(b) (3 of
the Act which provides that no carrier or conference in the foreign
commerce of the United States “shall charge or demand or collect or
receive a greater or less or different compensation” than that specified
in the appropriate tariff filed with the Commission.

Even the fact that an erroneous description of the goods actually
shipped in effect induced the carrier’s violation of the Act can not vary
the express words of the statute. Where it has been established beyond
reasonable doubt that, whatever the cause, an improper rate has been
charged and collected, the carrier has violated the Act and must make
reparation in an appropriate case. However, it is also well established
that a carrier should not be lightly or perfunctorily found to have
violated the Act and, hence, liable for reparation. Each claim should be
carefully weighed on its own merits and. reparation awarded only
where the evidence of violation of the Act is clear and convincing and
the liability of the carrier is free from reasonable doubt—especially
where the goods in question have left the carrier’s custody and control.

In this case, as noted above, there is no dispute as.to the physical
description of the goods shipped. It is nometheless incumbent on
claimant to establish his claim by clear and convincing evidence.
Claimant now seeks to change its own interpretation of the tariff in
its own favor and to the detriment of respondent carrier long after
transit is complete and the goods have come to rest in the hands of the
consignee. Fairness and equity would seem to require that in circum-
stances such as these all reasonable doubt should be resolved in the
carrier’s favor. In this case, after all the evidence is weighed there re-
mains at least reasonable doubt, if not certainty, that the products in
question may not rationally be considered surgical gauze, but are,
indeed, surgical dressings as respondent contends.

Claimant is correct in his contention that the fact of its resting its
claim on different bases at different times is not determinative of the
issues herein. As above stated, the inquiry is simply (1) what was actu-
ally shipped and (2) what was the proper freight compensation due
the carrier under the tariff. However, claimant has a substantial eco-
nomic motive to establish that the original description and classifica-
tion were made by it in error, and that it is entitled to the lower rate.

16 F.ALC,
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Claimant’s original interpretation of the tariff at a time when the
controversy had not yet arisen may be.given weight in deciding the
correct description and rate now to be applied to the goods in question.
This is in accord with accepted principles and is in no sense incon-
sistent with the Commission’s holding that the description on the bill
of lading should not be the single controlling factor.

Complainant’s present position verges on an assertion that no matter
how or to what extent gauze may be cut, folded, packaged, sometimes
sterilized or whether it may contain a blue X-ray detectable monofila-
ment or layers of viscose and cellulose may be added, the material, for
rating purposes, still retains its characteristics as surgical gauze. This
interpretation seems to stretch the realities beyond permissible bounds.

Claimant places reliance for its present position on the fact that the
tariff was prepared by or on behalf of the carrier and, hence, should
be construed strictly against it, In this connection claimant points out-
that the description “gauze viz.: Surgical” in the tariff is not qualified
or limited as to size, color, shape, degree of manufacture, packaging or
quality, and argues that if the carrier had intended to except any
specific kind of surgical gauze from the description it had a responsi-
bility to say so in the tariff. Claimant does not differentiate among the
“gauze sponges” involved and asserts that “by nature, use, character
and manufacture” they are all the same.

On the other hand, respondent asserts that the distinction between
“gauze” and the end products manufactured from it are clearly recog-
nized in the tariff and that the distinction between gauze which has
not been processed into sponges and that which has been so processed
is the type of distinction which must “form the foundation of [any]
rational view” of tariff interpretation. Respondent adds that over a
substantial period these distinctions have been recognized and acted
upon by claimant and points out that there are many instances where
processing alone justifies rate distinctions between products made of
the same material. It cites several examples from the tariff here in-
volved of instances where such is the case. In these instances, as in the
case of gauze sponges, no other material has been added to change the
nature of the article shipped. Respondent concludes that the rational
interpretation of the tariffi—which has been followed by respondent
over a period of time—establishes that the end products emerging
from the manufacturing process are not “gauze” but are intended to
be and are used as surgical dressings.

The shipper and not the carrier must bear a heavy burden of proof
to establish his claim in cases such as this. Cleimant here has failed to
provide the requisite proof of its contention. Indeed, it would appear
from the record that there is a functional difference between gauze as
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such and the sponges which are manufactured to be used as surgical
dressings. In any event, where a mistake in description or classification
is asserted as the grounds for a finding that section 18(b) (3) of the
Act has been violated by the carrier as the basis for a reparation award,
the party who originally provides the commodity description now
claimed to be in error (in this case the shipper) has a heavy burden to
establish the requisite factual basis for his claim. Complainant has
failed to sustain that burden.
Both complaints should be dismissed.

{Signed) AsnBroOK P. BrYanT,
Administrative Law Judge.

16 F.M.C.
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DockET No. 71-18

MATSON NAVIGATION COMPANY—GENERAL INCREASE IN
RATES IN THE U.S. PACIFIC’HAWAIIAN TRADE

Increased rates and charges of Matson Navigation Company in the U.,S.
Pacific/Hawaiian trade are found not to be unjust, unreasonable or other-
wise unlawful under section 18(a) of the Shipping Act, 1918, and/or sections 3
and 4 of the Intercoastal Shipping Act, 1933.

APPEARANCES; (Same as in the Administrative Law Judge’s
initial decision.)

Decided Jonuary 29, 1978
REPORT

BY THE COMMISSION: (Helen Delich Bentley, Chairman; George
H. Hearn, Vice Chairman; Ashton C. Barrett, James V. Day,
Clarence Morse, Commissioners)

We instituted this proceeding to determine whether the pro-
posed increased rates and charges of 1214 percent filed by Mat-
son Navigation Company (Matson) were unjust, unreasonable,
or otherwise unlawful under section 18(a) of the Shipping Act,
1916, and/or sections 3 and 4 of the Intercoastal Shipping Act,
1933.

Hearing was held before Administrative Law Judge Stanley
M. Levy,! who thereafter issued his initial decision. He con-
cluded, inter alia, that the rates under investigation are not
unjust or unreasonable or otherwise unlawful except to the ex-
tent that westbound general cargo is increased more than 11
percent. Matson, the State of Hawaii (hereinafter “the State”),

! Presiding Examiner at the time of issuance of the initial decision.
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Sears, Roebuck and Company (hereinafter “Sears™), and the
Pineapple Growers Association of Hawaii (hereinafter “PGA”),
Lewers & Cooke, Inc.? and Hearing Counsel filed exceptions to
his decision. Oral argument has been heard by the Commission.
Upon consideration of the record and the contentions of the
parties, we find ourselves in agreement with the initial decision
with the exception to the conclusion that the increased rates and
charges should be limited to 11 percent. We conclude that the
Matson proposed increases of 121% percent are not unjust or
unreasonable or otherwise unlawful.

The positions of the parties and the facts pertinent thereto are
set forth in detail in the initial decision and will be repeated only
to the extent necessary for clarity of discussion. The exceptions,
for the most part, of the State? and Sears< are merely a restate-
ment of their arguments and contentions presented during the
hearing and on brief. On the other hand, it is apparent that
Matson and Hearing Counsel would have supported the initial
decision in all respects had not the Administrative Law Judge
determined to reduce the proposed increases from 12l% percent
to 11 percent. PGA generally excepts to the suggestion that the
rates on eastbound general cargo should be increased 11 percent
and the reasoning behind the suggestion.

The State develops, over a few pages in its exceptions, and
again in oral argument, its views that Matson failed to sustain
its burden of proving that the proposed rates were just and
reasonable.’ In reality it objects not to the issue of the standards
involved, but rather to the decision on the merits. The State
continues to argue, as it has from the beginning, that Matson’s
proposed increases should be denied because of inefficiencies,
mismanagement and excess fleet capacity. The factual matter
contained in the State’s exceptions is generally in the same vein
as that already in the record and treated in the initial decision.
In our opinion, the Administrative Law Judge’s approach to
these contentions and to the evidence is both reasonable and
meaningful, and provides a highly rational basis for decision in
this case. Certainly, it cannot be contended with fairness that
the Administrative Law Judge displayed a “carrier knows best”
attitude in his treatment of those areas of disagreement with the

a Léwers & Cooke supports and adopts the exceptions of the State and Sears.

3 The State did not file a reply to the exceptions of other parties.

4 Sears reinforced its arguments relating to the application of the economic stabilization program by
reference to recent regulations.

# Assuming that Matson had the burden of proof for the entire rate increase, including that portion of the
increased rates not under suspension—(See, The Commonwealth of Puerto Rico v. Federal Maritime
Commission, 468 F.2d 872(D.C, Cir. 1972)), Matson has demonstrated persuasively and with an abundance of
evidence that the rates are justified.

18 F.M.C.
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State’s position. A fair appraisal of the facts, particularly those
depicting Matson’s vessel capacity, scheduling practices, treat-
ment of automobiles, crane productivity and port time, and utili-
zation of terminal facilities, lead inevitably to a realization that
the Administrative Law Judge gave them careful attention.
Both Matson and Hearing Counsel, in particular, painstakingly
have refuted each of the major contentions posed by the State. In
large measure the replies by these parties rely mainly upon the
review of the evidence contained in the initial decision. Accord-
ingly, we find it necessary, as to these issues, to summarily
discuss the fundamental disputes between the positions of the
State and, to a degree, Sears—on the one hand, and the initial
decision, Matson and Hearing Counsel—on the other hand.

The State directed its principal attack against the alleged
operating inefficiencies of Matson claiming that without inef-
ficiencies, mismanagement and an excess fleet capacity Matson
would have a reasonable rate of return without havingneed of a
rate increase or, at least, a lesser increase than proposed.

These topics reach into conflicting evidence and arguments
covering Matson’s operations regarding excess fleet capacity,
scheduling, crane productivity, the treatment of automobiles as
container demand cargo and bear upen Matson's management
decisions in fleet implementation or replacement and opera-
tions.

As to fleet scheduling and vessel deployment, the Administra-
tive Law Judge found that the record fails to support a claim that
Matson improperly utilizes its vessels. The State argues that
Matson should operate direct shuttle service between Qakland
and Honolulu rather than triangular service between Qakland,
Los Angeles, and Honolulu. The State contends that triangular
service is inefficient and conceals idle capacity. The Administra-
tive Law Judge, on the other hand, found that if cargo flow and
ports generating cargo were strictly uniform, a shuttle might be
possible; but since cargo flow and port generated cargoes are not
even regular, it requires triangulation. We agree; and further-
more, the evidence reflects problems of possible congestion and
shipper market disadvantages under the State’s proposal.

The State also criticized Matson’s crane productivity and
length of time in port. After analyzing the conflicting claims, the
Administrative Law Judge reasoned that an average of 28%
containers net per vessel hours (berth time) compares favorably
with the State’s estimated 85 containers per hour of actual crane
operations since the balance of time is attributable to non-
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productive crane work for other operations or purposes. He also
reasoned correctly that port time must be determined on a
carrier-by-carrier basis since factors of distance, fleet configura-
tion, and availability of port facilities, among others, vary so
greatly.

The State also claims mismanagement by Matson because of
its decision in 1967 to build two new ships instead of one, arguing
that the company is turning to the rate payers for relief because
the decision was a mistake producing excess capacity. Matson
presented evidence that utilization of container slots including
the two new ships for all vessels of all carriers in the trade (for
the constructive year 1971-72) would amount to 74 to 78 percent.
Even though there might be a slight overcapacity, it would only
be a temporary situation because at the expected rate of traffic
growth (9 percent annually) the present fleet would be totally
incapable of accommodating the demands of the trade by 1974.
This Commission’s experience is sufficient to demonstrate to it
that if one waits until the demand is greater than the supply,
both the cost of vessels and carriage historically have been sub-
ject to unusually large increases.

The Administrative Law Judge correctly observed that
Matson’s container fleet capacity, the relationship of capacity to
expected demand, and the proper treatment of overcapacity in
ratemaking are key issues in the proceeding. Such market or
demand forecasting is a matter of applying judgment to known
factors. The State introduced evidence and argued that Matson
has provided excessive capacity relative to current and
forecasted market demand. Matson contended that a capacity of
20 percent over probable demand would be necessary to main-
tain a reasonable level of service and reasonably satisfy peak
demands (even 25 to 30 might be necessary to accommodate
customer demands). The Administrative Law Judge observed
that the precise amount of excess capacity to be made available
is necessarily an economic judgment. He reasoned that even if
one were to conclude that overtonnaging exists, the building of
an extra ship would be merely a mistake of managerial judg-
ment. He concluded that “Mistakes of judgment made in good
faith are insufficient to come within the doctrine of imprudent
investment which would require elimination of the investment
from the rate base.” That is not to say that more could not have
been done by the management of Matson, or could not now be
done, but on the present record he found, and we agree, that
Matson has not demonstrated grave mismanagement, gross in-
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efficiencies, serious inadequacies of service, or indifference to
the public need. We agree with his observation that, “The record
reflects a reasonably high standard and quality of service by
Matson,”

The major dispute and one that the State seems most con-
cerned about is the handling of automobiles. The State contends
that automobiles should not be considered as bonafide container
cargo in measuring cargo demand against fleet capacity. Basi-
cally, the State objects to the inclusion of automobiles in deter-
mining a prudent level of fleet capacity because the revenues
derived from such carriage are below the average revenue per
container, and if automobiles were legitimate container cargo,
then they should be charged at a higher rate in order to obtaina
more reasonable revenue. One automobile carried in a container
yields only $209 (there is also testimony that it yields $250),
which falls below the average $597 per container for dry cargo.
However, the revenue yielded falls between direct costs ($156 in
1970; $166 in 1971) and fully distributed costs found by the Ad-
ministrative Law Judge to be approximately $400. We agree with
the Administrative Law Judge that those automobiles that have
to move in container slots are a legitimate factor in determining
the overall container slot demand. Furthermore, even with the
elimination of automobile carriage from container demand this
would not result in establishing an excess capacity which would
operate to burden the rate payers astorequire a reduction of the
rate base or adjustment of the rate of return. In fact, the Ad-
ministrative Law Judge’s treatment of the issues covering ex-
cess capacity, Matson’s rate base, and the State’s other conten-
tions have been thoroughly covered in the initial decision and his
findings and conclusions on these matters are adopted by us. Qur
principal area of disagreement with him falls in our next discus-
sion.

Matson claimed that rising costs were the primary reason for
the rate increases, including other factors such as increased
investment in new vessels and competition from Seatrain. Since
the increases were selective, evidence was introduced to support
holddowns on certain cargoes. For example, refrigerated cargoes
were not increased since there was still wide disparity in the
net-to-vessel contribution of dry and reefer cargoes. Iron and
steel articles were held down because it was a relatively new
item in the tariff (first appeared on November 15, 1970). The most
controversial items are eastbound container cargoes, principally
canned pineapple, which remained at the 1961 level as a result of
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a business judgment based on the backhaul nature of the car-
goes. A witness testified that the eastbound dry container busi-
ness was profitable on an incremental basis, but that no fully
distributed cost studies had ever been made.

It is in this area where the Administrative Law Judge caused
the principal concern of Matson, Hearing Counsel and the
Pineapple Growers Association. Basically, he rationalized that
westbound cargoes are more consumer oriented and eastbound
cargoes more industry oriented. Thus, he reasoned that by rais-
ing the westbound and holding down the eastbound rates, the
Hawaiian consumer must subsidize the Hawaiian industry.
Principally from these considerations, he reached his ultimate
conclusion of reducing the proposed westbound increases from
12% percent to 11 percent and suggested that Matson increase
its eastbound rates 11 percent. The steps he used were basically
that there is insufficient evidence for concluding that the
pineapple growers are less able to pass on added shipping costsor
to absorb them than others involved in westbound shipments to
do the same. He then concluded that eastbound dry container
rates are not based on fully distributed costs, and that west-
bound cargo to that degree subsidizes eastbound cargo. He fig-
ured that of the projected operating revenues totalling
“$69,694,0007,% resulting in 8.563 percent return, $4,792,000 is
eastbound cargo not subject to any rate increase. He found the
average revenue for eastbound pineapple to be $252 per con-
tainer as opposed to other eastbound commercial dry cargo of
$324, while westbound the average is approximately $600 for
commercial dry cargo. The heart of his reasoning lies in his
statement that:

Without the increase the westbound and eastbound projected revenues for
containerized general cargo would amount to $37,032,128. As noted above, Mat-
son says revenues totaling $41,964,000 arising out of containerized general cargo
are necessary, when combined with other projected revenues, to achieve its
requested rate of return. An increase of $4,032,822 in the combined westbound
and eastbound general cargo revenues would realize this goal. An increase of 11
percent on both westbound and eastbound general eargo, including pineapple,
would realize additional revenues of $4,073,639. By reducing the 12%% percent
increase on westbound to 11 percent and increasing eastbound 11 percent, Mat-
son could achieve its requested rate of return and at the same time not unduly
burden westbound cargo.

As noted above, it was his conclusion that westbound rated be
reduced from 12% percent to an 11 percent increase, and his
suggestion that the eastbound rates be increased 11 percent,

¢ This figure should be $68,8654,000.
16 F.M.C.
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which precipitated the exceptfons to his decision by three par-
ties, i.e., Matson, Hearing Counsel and the Pineapple Growers
Agsociation.

Hearing Counsel argue that this conclusion ignores the record
made by Matson who showed a need for the only rate increase in
issue, i.e., the 124 percent general increase on most westhound
cargoes and on automobiles. They viewed his suggestion of in-
creaseson the eastbound cargoes as amounting to an invitation
to immediately increase these rates, especially on canned
pineapples, They also argue that the record indicates that east-
bound rate payers more than reimburse Matson for incremental
costa and thus are not burdening westbound rate payers.

They point out that the Administrative Law Judge's conclu-
sion would deny Matson $483,404 in revenues and reduce its rate
of return from 8.568 percent of 8.09 percent. They argue that what
would justify a reduction from 12% to 11 percent would be a
showing that 12% percent would produce an excessive rate of
return or that it was attributable to the failure of eastbound rate
payers to bear the direct costs of carrying their commodities.
Neither of these situations exist since the 8.563 rate of return is
admittedly low, and the Administrative Law Judge found that
the eastbound rate payers contribute revenues per container
which are well above incremental costs.

Additionally, they argue that it is not true that Matson has not
increased any eastbound rates by pointing to bulk raw sugar,
autos and household goods increases (the latter delayed because
of Phase II of the Economic Stabilization Program).

The holddowns on eastbound containerized cargo was a
reasonable exercise of business judgment to prevent diversion
principally to competitive charter vessels. The evidence shows
that the eastbound container movement is essentially back-haul
in nature (i.e., the preponderance of cargo moves westbound)
resulting in intense competition for eastbound cargoes. Al-
though the Administrative Law Judge was not persuaded that
diversion of canned pineapple was probable, no one for certain
knows what would happen, and we cannot find that Matson’s
judgment based on the threat of competition and loss of revenues
was not reasonable, Matson’s records reflect a decline in volume
of pineapple carried to a level below that of 1969,

In fact, the chartering is an actuality and not a mere possibil-
ity, since the PGA have set up an organization for this purpose
and are chartering vessels to carry pineapple to East Coast
destinations. The PGA assert, and the evidence shows, that an
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increase in those rates would shift the cost advantage to the
charter operation.

Pineapple is profitable cargo on an incremental basis, and if
diversion occurs the loss of revenue would adversely affect the
westbound rate payers who would be obliged to carry that part of
the cost burden now borne by the pineapple cargo.

We agree that to the extent Matson held down eastbound
container cargo rates they are justified as a matter of business
judgment on the back-haul nature of the cargo. We also find and
conclude that Matson’s decision not to increase eastbound gen-
eral cargo rates is supported by evidence of record, and Matson
should be allowed its requested 12% percent rate increases as
proposed.

We have carefully reviewed the contentions of the parties re-
garding the establishing of minimum standard load factors, the
minimum bill of lading charge and other matters appearing in
the briefs of the parties. We do not deem it necessary, for the
purpose of this investigation, to establish minimum standard
load factors and require Matson to attain this standard before
allowing the authorized rate of return.

Although the establishment of a minimum load factor stan-
dard may be a useful tool to enable regulatory agencies to protect
rate payers against situations where excess capacity and under-
utilization have developed over the years into serious problems,
such as in the airline industry, the record in this case does not
establish that a problem of such magnitude exists with regard to
Matson in the Hawaiian trade. On the contrary, the record indi-
cates that even if there does exist a current slight overcapacity
the present fleet would be totally incapable of accommodating
the demands of the trade by 1974. Finally, even if the record had
shown a history of excess capacity and underutilization which
would constitute a significant burden on rate payers in the fu-
ture in the Hawaiian trade, there is insufficient evidence in the
record to enable the Commission to determine a proper load
factor standard. Furthermore, it must be recognized that the
primary basis for decision by an administrative agency in any
proceeding is the record compiled therein as affected by the
applicable law. To this interpretation may be added that the
record fully supports the requested rate increase as proposed.
Our future actions, if any, in the field of establishing minimum
standard load factors or requiring Matson to submit periodic
reports in the future regarding its vessels utilization and
scheduling does not affect our decision on the merits in this case.

16 F.M.C.
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One final issue should be resolved. Sears has made a lengthy
and determined argument that the proposed rate increases are
subject to the Price Commission’s regulations. The Administra-
tive Law Judge summarily dismissed Sears’ arguments, stating
in a footnote that the Economic Stabilization Act of 1970, 12
U.S.C. § 1904 note (Supp. 1971), did not apply to Matson’s rate
increase. He found:

Inasmuch as the increases became effective June 20, 1971, this assertion will
not be further discussed. The recently promulgated regulations of the Commis-
sion recognize that rates which are the subject of pending proceedings come
under the policy guidelines. However, no provision of the Economic Stabilization
Act of 1970 nor any regulation of the Cost of Living Council or the Price Commis-
sion purports to require a rollback of a regulated rate which was in effect during
the base period. This, of course, does not preclude an investigation as to its
reasonableness under the regulatory statutes, such as the shipping acts.

Basically, the purpose of the Economic Stabilization Act and
the initial wage/price freeze was to stabilize wages and prices at
then-existing levels and to monitor any subsequent increases in
those wages and prices under strict economic guidelines. In this
proceeding, it is uncontested by all parties that Matson’s rates
went into effect by operation of law prior to the imposition of
wage/price controls on August 15, 1971. Further, the Commission
had approved a nine percent increase in these particularrateson
March 6, 1971, prior to the freeze, Consequently, we are at most
concerned with the remaining 3% percent of increase and the
application of the economic regulations thereto which became
effective June 20, 1971 at the expiration of the four-month sus-
pension. Matson began charging the full increased rates on June
20, 1971.

In August, subsequent to the expiration of the suspension
period, the President issued Executive Order No. 11615, 3 C.F.R.
199 (1972), exercising his authority? under the Act, to issue ap-
propriate orders for the stabilization of prices, rents, wages, and
salaries.

In reviewing the implementing regulations under the
Economic Stabilization Act, it is apparent that the program is
designed to exercise controls over any price or wage increases
above those levels which existed prior to the freeze. In order to
determine these levels, a base period was established for wages
and prices known as the “freeze base period”,® from July 16, 1971
to August 14,1971, The regulations further provide that the base

7 The dalegation of authority was upheld in Amalgamated Meat Cutters & Butoher Workmen v. Connolly,
337 F. Supp. 787 (D.C.D.C., 1971, three-judge court).
88 CFR § 800.5.
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price is the highest price charged in a substantial number of
transactions during that period.® There is no limiting language
as to what kind of charge can be made during the base period, i.e.,
final price, approved price, lawful price, etc., but merely the
highest price. In Matson’s case, this highest price was the in-
creased rates which were lawfully in effect during the entire
base period.

Operating from that premise, and as the scope of the regula-
tion is limited to increases in prices after November 13, 1971,
there has been no increase in Matson’s rates since prior to the
freeze, hence, no increase upon which the stabilization regula-
tions can act. This point is further borne out by looking at the
interim rate provisions!! asissued on June 2, 1972,2 by the Price
Commission upon which Sears bases its most recent aigument.
That regulation, in its definitions, establishes that an “‘interim
rate’ means an increased rate allowed to go into effect by opera-
tion of law. . . .” (emphasis ours)!? In light of the purposes and
scope of the Act this would make the interim rate regulation
applicable to any rate increased over those base levels that were
established in mid-July to mid-August. Here, as Hearing Counsel
contend, and we agree, no increase exists upon which the Act can
operate. The interim regulations, as part of the stabilization
guidelines, must work to effectuate the scope and intent of that
law and must find their powers and limitations under that law.
Sears would seem to have the Commission believe that somehow
the interim regulations go beyond the scope, purpese, and ap-
plicability of the Economic Stabilization Act (to regulate in-
creases in prices after November 13, 1971), and require a rollback
of a price upon which there has been no increase to levels of
January and February 1971, a full eight months before the price
regulations were even promulgated.

In essence, Sears would allow any party affected by a rate
increase to pick a base period that best suits itself. It is not, we
think, the purpose of the economic stabilization program to
punish persons charging prices valid at the inception of the
program, by a later promulgation of retroactive or ex post facto
regulations which have no legitimate application to earlier
increases.'4

®Id.
106 CFR § 300.1.

11 6 CFR §300.16a.
12 Thege regulations were republished September 18, 1872, with no appreciable maodifications.

136 CFR § 300.16a. . .
14On January 11, 1973, Executive Order 11895 amended the Economic Stabilization Act of 1870 by

abolishing the Price Commission and Pay Board while retaining the Cost of Living Couneil.
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Accordingly, except as noted herein, we adopt the Administra-
tive Law Judge’s initial decision as our own and make it a part
hereof, This decision is not a major federal action significantly
affecting the quality of the human environment within the
meaning of the National Environmental Policy Act of 1969.

This proceeding is discontinued.

[SEAL] FrANCIS C. HURNEY,
Secretary.
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No. 71-18

MATSON NAVIGATION COMPANY—GENERAL INCREASE IN
RATES IN THE U.S. PACIFIC'HAWAIIAN TRADE

Increased rates and charges of Matson Navigation Company in the U.8.
Pacifie/Hawaiian trade for the most part are found not to be unjust, un-
reasonable, or otherwise unlawful under section 18(a) of the Shipping Act,
1916, and/or sections 3 and 4 of the Intercoastal Shipping Act, 1933.

George D. Rives, David F. Anderson, and Peter P. Wilson for
Matson Navigation Company, respondent.

George Pai, Richard S. Sasaki, and Walton H ong for the State
of Hawalii, Thomas M. Knebel for Lewers & Cooke, Inc., Stanton P.
Sender, David W. Raymond, Vincent W. Jones, and Joseph L.
Davis for Sears, Roebuck and Co., and Carl A. Leonard for the
Pineapple Growers Association of Hawaii, interveners.

Donald J. Brunner, Norman D. Kline, and Paul J. Kaller as
Hearing Counsel.

INITIAL DECISION OF STANLEY M. LEVY, PRESIDING
EXAMINER?

On January 5, 1971, Matson Navigation Company (Matson)
filed with the Commission its Westbound Container Freight
Tariff FMC-F No. 146 and Second Revised page 9 to Tariff
FMC-F No. 143, to become effective March 1, 1971, generally
increasing rates and charges from U.S. Pacific coast ports to
ports in Hawaii. On February 24, 1971, the Commission ordered
an investigation and hearing to determine whether the proposed
122 percent increase was unjust, unreasonable, or otherwise
unlawful under section 18(a) of the Shipping Act, 1916, and/or
sections 3 and 4 of the Intercoastal Shipping Act, 1933. However,
the Commission granted Matson authority to publish “a seript

'This decision became the decision of the Commission January 29, 1973.
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clause notation to provide for a percentage increase not to ex-
ceed 9 percent” to become effective not earlier than March 1,
1971. The balance of the tariff increases were suspended to and
including June 19, 1971.

Tariff FMC-F No. 146 cancelled all dry cargo LCL commodity
rates, which include pickup service, causing future LCL ship-
ments to be assessed cargo n.o.s. rates, which do not include
pickup service, thereby effectively increasing rates on LCL
shipments requiring pickup service by 11 to 86 percent. To elimi-
nate this and certain other controversial aspects of the tariff,
Matson amended its filing and reinstated the LCL commodity
rates to reflect an increase of 1214 percent. Thereafter, various
protestants withdrew from the proceeding.

Hearings were held in San Francisco, California, from May 18
through May 26; August 17 and 18; and in Washington, D.C,, from
October 26 through 29, 1971. Participants were Matson, the State
of Hawaii (the State), Sears, Roebuck and Company (Sears), the
Pineapple Growers Association of Hawaii (PGA), Lewers and
Cooke, Inc.,2 and Hearing Counsel. In addition, a number of
Hawaiian interests filed statements of position detailing the
expected impact of the increases on various types of their opera-
tions.

BACKGROUND

Matson, a common carrier of property by water between
United States Pacific coast ports and ports in the State of
Hawaii, is a wholly owned subsidiary of Alexander & Baldwin,
Inc. (A&B), a diversified company headquartered in Honolulu,
and operates a fleet of 12 specialized container-bulk and raw
sugar-automobile vessels (including the barge I'slander). Matson
has leased or been assigned preferential terminal facilities at
Los Angeles, California, Portland, Oregon, Seattle, Washington,
and Honolulu, Kahului, Hilo, and Nawiliwili, Hawaii.

Although the great bulk of Matson’s cargoes move under port-
to-port tariffs fited with the Commission, it does carry some
cargoes under joint through rates with land carriers subject to
tariffs filed with the Interstate Commerce Commission (ICC).
Matson has equipment interchange agreements with connecting
rail and motor carriers to facilitate through movement of its
containers to and from inland points, including the Midwest.

The basic pattern of Matson's operation is the carriage of

2 Of the participants, PGA and Lewers and Cooke did not file opening or reply briefs. Lewers and Cooke,
however, subscribes to, supports, and adopta the opening brief of the State.
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containerized cargo, automobiles, and bulk fuel oil westbound,
and bulk raw sugar, bulk molasses, and containerized cargo
eastbound. The great preponderance of the movement of con-
tainerized cargo and automobiles is westbound. Bulk raw sugar
is loaded at all of the principal ports of Hawaii and carried to a
sugar refinery at Crockett, California, about three hours steam-
ing time from Oakland.

Unlike its containership competitors, Matson currently offers
the public both containerload and less-than-containerload ship-
ments. For many years it has been the major carrier in the trade
and for some of those years it enjoyed a monopoly or near
monopoly position. However, beginning in 1969 with the entry of
Seatrain into the trade, Matson began to face substantial com-
petition. Seatrain is considered to be the major competitor for
westbound dry container cargo with about 221 percent penetra-
tion. U.S. Lines penetration is estimated at about 41 percent
and barge operators 1 percent. All of the foregoing percentages
of competitive carriage are estimates by Matson based on some-
what imperfect economic and business “intelligence” and were
compiled prior to the recent introduction by Seatrain of an addi-
tional ship into the trade, which may reduce Matson’s share to
some unknown degree.

The overall total of 72 percent of westbound commercial dry
cargo which Matson estimates asitgshare of the tradeis derived,
however, from carrying 98 percent of the containers moving out
of the Pacific Northwest, 75 percent of the containers moving out
of Los Angeles, and only 64 percent of the containers moving out
of Qakland. The Oakland percentage reflects a basic difference in
the operations of Matson and Seatrain. Operationally, Seatrain
uses overland carriers from the Northwest and Southern
California to connect with their ships sailing from Oakland. U.S.
Lines sails out of Los Angeles as well as Oakland.

Except for Matson offering LCL service, for which it maintains
and operates container freight stations, Matson concedes that
the services offered by the containership carriers in the trade
are generally parallel. Although there has been some suggestion
that “cream-skimming’” may exist in the trade, no evidence to
this effect was presented and there is testimony that the cargo
mix of Matson and Seatrain are generally similar. Matson con-
tinues to have a monopoly on westbound commercial reefer
cargo (90 percent) and on westbound vehicles (96 percent). East-
bound, it has approximately 93 percent of the dry container
cargo and 97 percent of the reefer container cargo.

16 F.M.C.
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Tariff increases and holddowns

The increases which are the subject of this proceeding are
found in Westbound Container Freight Tariff No. 14-B, FMC No.
146 and Second Revised page 9 of Freight Tariff No. 27, FMC-F
No. 143 (automobile rates). The holddowns in Tariff 14-B are
household goods, iron or steel articles, tinplate, coins, and refrig-
erated cargo. Matson introduced evidence that westbound reefer
rates have not been increased because the difference in average
per-container revenues for reefer and dry containers already in
existence under the old rates does not justify any increase based
on added costs of carrying reefer containers. Hence, although
claiming rising costs have finally forced it to apply for its first
general rate increase in ten years, respondent has nevertheless
held down rate increases for the transportation of fresh and
frozen food. The company’s rationale strongly suggests that
based on lower than current costs of carriage, the Hawaiian
housewife over the past ten years may have been paying too
much for the transportation of fresh and frozen foods.

Subsequent to the institution of the proceeding a number of
changes were made in the rates, having the effect of rolling back
to the 1214 percent increase level all rates (except the minimum
bill of lading charge) which had been increased more than 12%
percent. The less-than-containerload rates also were restored.
The minimum bill of lading charge was increased from $6.86 to
$26, admittedly for the purpose of discouraging the traffic which
Matson suggests could otherwise move by means of freight for-
warders, parcel post, or air carriers. The rate increases, with the
roll backs noted above, became effective June 20, 1971, at the
expiration of the four-month suspension. In accordance with
authorization in the Order of Investigation, 9 percent icreases
became effective on March 6, 1971. Thus, on June 20, the rates
were increased an additional 8% percent.

Although the witnesses primarily addressed themselves to the
westbound container tariffs, it is not accurate to characterize
the rate increases as limited to westbound cargoes. Additional
revenues will be received from a new Sugar Freighting Agree-
ment and Freight Tariff No. 12-C (FMC-F No. 147), which became
effective July 1, 1971. The increase in annual revenues from the
carriage of sugar under the new.tariff, if applied to the 1970
sugar tonnage, would amount to $2,500,000.2 In addition to east-

3 Eastbound sugar compriges about 26 percent of the total revenue tona that are transported in the trade
and accounta for approximately 10 percent of the trade revenues. Matson has 100 percent of the sugar
carriage in the trade.
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bound sugar, the increase in automobile rates in Tariff 27 applies
to eastbound as well as westbound traffic, although Matson con-
cedes that the movement is predominantly westbound.

Eastbound Container Freight Tariff No. 15-A, FMC-F No. 139,
containing, among others, rates for the movement of canned
pineapple, household goods, and refrigerated cargo, is not under
investigation in this proceeding. Matson does not propose to
increase the eastbound container rates. However, it was
Matson’s intent only to defer an increase in household goods
rates and to request a 121% percent increase, both eastbound and
westbound, effective November 1, 1971. Most household goods
move under a government bill of lading negotiated with the
Government and bidding and contract procedures established by
the Government permit changes in the household goods movers’
rates only twice a year. Accordingly, Matson intended to deferits
inereases to the household goods movers so that they might have
an opportunity to increase their rates to the Government before
having to pay the increased rates. Matson did file 12%2 percent
increases in household goods rates to be effective at the expira-
tion of Phase I of the Economic Stabilization Program, but Phase
II of the program has further delayed the effective date.

For the constructive year, approximately 65 percent of the
total revenue tons of cargo are subject torate increases (includes
increases in sugar tariff and projected increases in household
goods).

Matson has filed increases in its joint rail-water and motor-
water tariffs filed with the ICC comparable to the increases filed
with this Commission in order that the relationship between the
two can be maintained. Respondent’s westbound ICC revenues
constitute about-7 percent of its total westbound revenue. 1CC
Tariff Nos. 20, 21, and 22,

Matson projects that a 1214 percent rate increase will yield an
overall rate of return on rate base of 8.53 percent or 8.75 percent
return on common equity. Prior to the 1212 percent increases, the
rates under investigation were generally at the same level as
they were in 1961, The rates published in 1961 were approved in
General Increases in Rates (1961),7 F.M.C. 260. In that decision,
the Commission found “not excessive” a rate of return on rate
base of 10.59 percent. The rate of return of 8.53 percent is pre-
mised on net income after taxes, which takes into account not
only the 1214 percent increase under investigation, but also the
increase for sugar. If and when the household goods increase of
121% percent goes into effect, the increase in net resulting there-
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from will enhance Matson’s rate of return. The degree to which
the 8,563 percent will be increased is not established by the record
though presumably it will not be substantial. Without the pro-
posed rate increases Matson believes that its earnings will be
seriously inadequate; and that with the full proposed increases
its earnings will not be excessive.

POSITIONS OF HEARING COUNSEL AND INTERVENERS

With the exception of the increase in minimum bill of lading
charge, Hearing Counsel supports the rate increase.

The State’s position, in essence, is that respondent failed to
sustain its burden of proof and that the present rates are ade-
quate to generate sufficient revenues to cover all of Matson's
revenue requirements at a reasonable load-factor performance;
and in the alternative, that adjustments in individual commod-
ity rates to compensatory levels will produce sufficient revenues
to cover all revenue requirements. It further asserts that the
company has failed to show that the new rate structure (or the
manner of distributing the cost burden) is not diseriminatory. In
large measure the State attempts to rebut theclaim of need for a
rate increase by asserting that the container vessel capacity is
unreasonably excessive in relation to market demand.

Sears asserts that the increase would be violative of the
economic stabilization program instituted in Executive Order
No. 11627 (October 15,1971).4 In agreement with the State, it also
asserts that Matson has failed to prove that its projected rate of
return is based on a prudent rate base because its rate base
includes an overtonnaged fleet. Finally, it contends that the
increase is unjust and unreasonable because the major portion
of the increase is arbitrarily imposed on westbound shippers.

EFFICIENCY OF OPERATION

The State urges that Matson be denied its requested rate
increase, or be allowed a lesser rate increase than requested,
because it is operating inefficiently, it being asserted that effi-
cient operation would permit a reasonable rate of return without
the necessity of a rate increase or, at least, necessitating a lesser
rate increase than requested.

“Inagmuch as the increases became effective June 20, 1971, thie aseertjon will not be further discussed.
The recently promulgated regulations of the Commission recognize that rates which are the subject of
pending proceedings come under the poliey guidelines. Howaver, no provision of the Economic Stabilization
Act of 1870 nor any regulation of the Coat of Living Council or of the Price Commission purports to require a

rollback of a regulated rate which was in effect during the base period. This, of course, does not preclude an
investigation as to its reasonableness under the regulatory atatutes, such as the shipping acts.
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Resolution of this issue requires an inquiry into Matson’s fleet
scheduling and operation necessarily involving consideration of
cargo availability, cargo patterns, terminal facilities, and the
relationship of fleet capacity to demand, particularly as it bears
on management decisions relating to fleet implementation or
replacement. It also requires inquiry into crane productivity,
berth conflicts and port time as well as the company’s practice
regarding the carriage of automobiles.

Fleet scheduling and operation

Matson operates its fleet in the following manner. The
Enterprise and Progress are on a 14-day triangular cycle from
Los Angeles to San Francisco to Honolulu to Los Angeles, carry-
ing econtainers, bulk fuel oil, vehicles, and conventional cargo
westbound; and containers, vehicles, conventional cargo, and
bulk molasses (Progress only) eastbound. The Queen and
Monarch are on a 21-day triangular turn from San Francisco to
Los Angeles to Honolulu to San Francisco, carrying containers,
bulk fuel oil, and vehicles eastbound. The Californian and
Hawaiian are on a 24-day schedule from San Francisco to Seattle
to Portland to Honolulu to San Francisco, carrying containers,
bulk fuel oil, and vehicles westbound; and bulk raw sugar, bulk
molasses, and containers eastbound., The Legislator (or the
Motorist) is on a 14-day direct turn from Los Angeles to Honolulu
to Los Angeles every third week to fill in the gap in the schedule
of the Monarch and Queen, and gives Los Angeles a direct depar-
ture for Honolulu each week.

In addition to the basic schedules outlined above, the
Legislator, Motorist, and Citizen make additional voyages during
peak demand periods and when other vessels are in annual
layup. The Kopaa, a bulk sugar carrier, has only two voyages
scheduled for the constructive year, the Citizen only five. Be-
cause of this limited use, noinactive vessel expense for those two
vessels is allocated to the trade for the constructive year.

The basic fleet schedule gives San Francisco area shippers a
fixed day-of-the-week departure? on either the Enterprise or the
Progress every Friday morning. Los Angeles area shippers are
provided one indirect departure each week (i.e., through San
Francisco) on the Enterprise (or Progress), which departs Los
Angeles each Tuesday. The Monarch (or Queen), supplemented
every third week by the Legislator (or Motorist), gives the Los
Angeles area shippers a fixed day-of-the-week direct departure

5 Seatrain offers a weekly service but the day may vary from sailing to sailing.
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for Honolulu. Fixed day-of-the-week service to Pacific Northwest
ports cannot be achieved because of the 24-day turn of the
Californian and Hawaiian, but 12-day departure frequency is
offered.

Although it was the position of a witness for the State that
Matson, by triangulating instead of shuttling, was failing to
obtain maximum productivity from its fleet because of its desire
to maintain consistent day-of-the-week departures from Oak-
land and Los Angeles, the weight of the evidence is that schedul-
ing and operational advantages are the principal reasons for
triangulating and fixed day-of-the-week service. There is no
doubt that it also is advantageous from a marketing standpoint,
butthe State’s witness contended that this advantage accrued to
only a few shippers at the expense of efficiency. The greatest
beneficiaries of day-of-the-week sailings are shippers of chill
cargo, which comprises about 39 percent, on a weight basis, of
westbound reefer container cargo. The chill cargo is regarded as
the most time sensitive cargo in that shippers desire arrivals in
phase with greater requirements of end-of-week shoppers.

The Enterprise and Progress not only cannot reasonably make
their triangular Honolulu-Los Angeles-San Francisco-Honolulu
run in less than 14 days, but have difficulty making that
achedule. Matson has a continuous problem of getting empty
containers back to the mainland from Honolulu, and if possible
would have desired to fill the Enterprise and Progress with emp-
ties for most eastbound voyages. The Enterprise/Progress often
carry more westbound than eastbound containers because the
14-day turn schedule does not allew sufficient time to completely
fill out the vessels with eastbound empty containers. This may be
alleviated with the addition of another long reach crane now
under consideration. Thus, these vessels, instead of being delib-
erately slowed down as alleged by the State’s witness, are in fact
operated on a tight schedule. In addition, triangular service
improves utilization of these ships because there is insufficient
cargo at either Oakland or Los Angeles alone.

The Citizen, Motorist, and Legislator, when operating, areon a
14-day turn between Los Angeles and Honolulu and cannot turn
faster. The Hawaiian and Californian are triangulating through
the Northwest at their maximum continuous capacity. Since
they are not on a fixed day-of-the-week schedule any contention
that scheduling has been slowed to accommodate fixed day-of-
the-week service could have no application to them. The Monarch
and Queen have a minimum turn time of 19 days and 11 hours on
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their triangular runs, which include eastbound carriage of bulk
raw sugar to Crockett. To avoid berth conflicts and port conges-
tion that would arise if the Monarch and Queen were not oper-
ated in phase with the Enterprise, Progress, Motorist, Legislator,
and Citizen, which are on 14-day turns, the Monarch and Queen
have been slowed down from the 19-day, 11-hour turn to a 21-day
turn. However, even if Matson attempted to operate them on a
19-day, 11-hour turn, port congestion, expecially at the Honolulu
apex of the triangle which can be viewed as the spout of a funnel
being force-fed by four West coast ports, would be such that the
shorter schedule could not be maintained. An accelerated
schedule, with reduced turnaround time, not only would produce
berthing problems but would cause load factors to decline. A
Matson exhibit illustrates that a reduction in turnaround time
for the Monarch and Queen, although physically possible, results
in a decline in load factor to a 75 percent level.

Mr. Plymale, Matson’s assistant general manager for freight
operations, was of the opinion that it would not be feasible from
an operations standpoint to operate the fleet on a shuttle basisor
with only one of the new Enterprise class vessels. He testified
that one such 23-knot vessel could not be properly integrated
into the fleet where the others are 15-knot vessels, to provide an
acceptable service package because of the different turn times
and different vessel capacities. If cargo flow and ports generat-
ing cargo were strictly uniform, a shuttle might be possible; but
since cargo flow and port generated cargoes are not even regular
it requires triangulation. Once a vessel is forced into a triangular
operating pattern, a single vessel would create service patterns
incompatible with other fleet units and would result in uneven
utilization of port facilities. An even utilization of port facilities
is necessary to prevent berth congestion and disruption of ser-
vice. Two vessels in triangular service on a 14-day turn best meet
the phasing demands of the traffic, other fleet units, and port
facilities.

In consideration of all the factors, the record does not establish
that Matson has improperly utilized its ships in a manner which
would require that the rate increase be denied.

Crane productivity and port time

Another area of criticism by the State involves Matson’s crane
productivity and length of time in port. The State’s witness
Tucker relied on the MRC “Impact” study, the PRC study, plus
personal observation, all of which caused him to conclude that
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efficient crane productivity should range from 20 to 40 contain-
ers per hour instead of 15 at Honolulu and 20 at Oakland, which
he contends is Matson’s case. Matson’s actual experience at Oak-
land for the Monarch and Queen revealed, however, that on 35
voyage samples in 1969, productivity was 28.56 containers per
hour if total berth time was considered, but 44 containers per
hour if only actual crane operation time was considered.

The MRC study relied on by the State does not indicate
whether the total time or merely productive time was consid-
ered, and it is also possible that the study did not mean 40 con-
tainers per hour for one crane but for two, i.e., 20 per hour. The
PRC study is also not entirely comparable because it did not use
total berth time so that its conclusion regarding 36 containers
per hour must be reduced. If so, Matson suggests, the PRC study
would have found 20 as the correct figure rather than 35,

At Honoluly, crane productivity is reduced because of the lack
of adequate long-reach cranes to service the Enterprise and
Progress. In order to speed loading and unloading, Matson is
considering the economic feasibility of converting one of its
short-reach cranes. If an additional long-reach crane is installed,
it would not only serve to increase productivity but would serve
to alleviate the problem relating to leaving empty containers
behind in order to maintain schedules.

The average of 281 containers net per vessel hours of berth
time compares most favorably with the State’s witness’ esti-
mated crane productivity of 35 containers per hour of actual
crane operation when it is considered that the 28% containers
per berth hour is achieved when only 15.7 hours of the 48.8 hours
on berth were productively utilized in loading and unloading.
The balance of time is attributable to nonproductive crane work
for other operations or purposes.

Mr. Tucker questioned Matson’s efficiency by contending that
its port time was an unduly high percentage of total voyage turn
time. Various trades will have a different percentage generally
relating to total sea time. Thus, for the European/Japan trade
route, the percentage of port time would be quite low whereas on
a short trade route, as for example, New York/Puerto Rico,
where the total steaming time is about 21 days each way, the
percentage of port time is quite high. The rule of thumb of 25
percent, on which Mr. Tucker relies, is suggested for the North
Atlantic trade and cannot be construed to show that Matson is
inefficient in this regard. It is apparent that the reasonable ratio
of steaming to port time, insofar as it reflects on operational
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efficiency, must be determined on a carrier-by-carrier basis since
factors of distance, fleet configuration, and availability of port
facilities, among others, vary so greatly.

On the basis of the foregoing, Matson’s average port time of
37.2 percent is not unduly high.

Matson’s utilization of port and terminal facilities has ex-
ceeded minimum use wharfage charges every year to date. Thus,
payment of penalties for underuse of the facilities has been
avoided. Avoidance of penalties is a positive factor in evaluating
the issue of Matson’s operating efficiency.

It is concluded and found that Matson’s operations are reason-
ably efficient as reflected in crane productivity, port time, and
utilization of terminal facilities, and that the record does not
support areduction in the rate base or the adjustment of the rate
of return by reason thereof.

Efficiency and its relationship to permissible rates

Carriers or public utilities may be denied rate increases or may
be ordered to improve service where inefficiencies or misman-
agement have been demonstrated. See, for example, Market
Street Railway Co. v. Railroad Commission of California, 324
U.S. 548, 556, 563 (1948); American Export-Isbrandtsen Lines,
Ine., et al. v. Federal Maritime Commission, United States Court
of Appeals for D.C. Circuit, No. 22,820, June 11, 1970. In such
instances, however, the record must demonstrate grave mis-
management, gross inefficiencies, or serious inadequacies of
service,

The State claims mismanagement by reason of the decision in
1967 to build both the Enterprise and the Progress instead of just
one vessel, and charges that the company is turning to the rate
payers for relief because of its bad judgment. Mr. Tucker, for the
State, concluded that Matson has overtonnaged the trade by at
least 24.58 percent. He recommends two methods by which the
excess “imprudent” capacity may be eliminated in determining
Matson’s allowable revenues and returns, either by inflating the
traffic base to bring traffic and capacity into proper balance or by
reducing the rate base by disallowing a prorata share of the rate
base fleet, again to bring capacity and demand into a proper
balance. Mr. Tucker calculated under the first method that traf-
fic must increase by 24.6 percent, presumably producing a cor-
responding increase in revenue and approximately equal in-
crease in certain costs. The results of such computations are that
Matson would enjoy a return of 10.53 percent on its rate base

16 F.M.C.



118 FEDERAL MARITIME COMMISSION

without any rate increase based upon Mr. Tucker’s lowest esti-
mates of surplus capacity. Under his second approach, Mr,
Tucker would disallow 24.568 percent of Matson’s vessel portion of
the rate base, or some $10,677,000, which would raise the rate of
return to 10.08 percent.

Matson denies that it has overtonnaged the trade and con-
tends that it has a prudent reserve lift capacity of about 20
percent relative to annual westbound requirements. Mr. Yates,
for Matson, asserted that utilization of container slots during
the constructive year July 1971-June 1972 for all vessels in the
trade operated by Matson, Seatrain, and U.S. Lines would
amount to some 74 perecent (124,917 demand divided by 168,362
total capacity) with all vessels in continuous service and some 78
percent with the Hawaiian Citizen operating only an assigned 5
voyages per year (124,917 divided by 159,726), By 1974, further-
more, at an expected rate of traffic growth of 9 percent annually,
utilization would rise to over 91 percent with all vessels in con-
tinuous service. Mr. Yates concluded that by 1974 the present
fleet would be totally incapable of accommodating the demands
of the trade.

Mr. Yates criticizes the MRC 1970 “Impact” study which Mr.
Tucker quoted regarding overtonnaging in the Hawaiian trade.
This study relied on a 1968 cargo base and determined that a 12
percent rate of traffic growth would be necessary to properly
utilize capacity in 1974. However, Mr. Yates states that the
study omitted the requirement to carry automobiles and that he
was unable to determine how the 12 percent figure was derived.
At most, Mr. Yates would admit that there is a slight overcapac-
ity today but that this would not be true next year nor the year
after, when there would be an inadequacy.®

Another way in which Matson refutes Hawaii's contention
regarding overcapacity is to construct a fleet operation under
the assumption that the second new containership, the Progress,
had never entered the fleet. Under this assumption, excess
capacity would amount to only 11.9 percent if the fleet were
operated on a coordinated basis. On an uncoordinated basis, i.e.,
on accelerated voyages without regard to berth confliets or port
congestion, excess capacity would rise to 17.6 percent. Without
the Progress, Matson’s overall rate of return following the rate
increase would rise from 8.58 percent to 8.87 percent. Return on

% This could occur if fully depreciated ships such as the Californian and Hawaiian are retired. The
Legislator will be fully depreciated by September 1973, Matson has no present plan for fleet implementation
or rgplacement, Mr, Tucker, however, calculated that excess eapacity would not fall into the 20 percent
range until 1875.
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equity rises from 8.75 percent with the Progress in the fleet to
9.24 percent without her.

Excess capacity

Matson’s container fleet capacity, the relationship of capacity
to expected demand, and the proper treatment of overcapacity in
rate-making are key issues in this proceeding. Whether a given
amount of capacity is reasonable or unreasonable is largely de-
pendent on the prevailing degree of overcapacity relative to
demand, with due consideration given to the demand charac-
teristics of the Pacific coast-Hawalii trade.

Market or demand forecasting, in the final analysis, is a matter
of applying judgment to known factors. Matson utilized a trend
line based on historical factors to forecast the market for the
constructive year, Tucker, for the State, eriticized this method,
suggesting that a correlation analysis would vield better results.
Although the witnesses differed on the preferable method,
either method is susceptible to error and actual deviations in the
Hawaiian trade have not varied materially from the trend line
—in the vicinity of plus or minus 10 percent.?

The public interest is not served by fleets which are either too
small or too large for the demand of the marketplace. To this end
the State introduced evidence contending that the instant con-
tainer trade is seriously overtonnaged and that Matson has pro-
vided excessive capacity relative to current and forecasted mar-
ket demand.

At the heart of the question of capacity is a determination of
the point at which capacity becomes excessive. Matson witnesses
postulated that a capacity 20 percent over probable demand
would be necessary to maintain a reasonable level of service and
reasonably satisfy peak demands. The State’s witnesses accept
the proposition that a 20 percent level of capacity over demand is
prudent and necessary. They contend, however, that any capac-
ity in excess of 20 percent of demand is imprudent, a burden on
the rate payers, and that rate base or rate of return should be
adjusted to eliminate that burden. Matson’s witnesses have de-
nied that 20 percent is an “absolute” but rather assert that it is
only a bench mark. They testified that even 25 to 30 percent
might be necessary to accommodate customer demand.

Itis axiomatic that the greater the excess capacity the greater

7 The State introduced economic testimony indicating that the island's economy will not see the growth
trends of the late '60’s. If 80, Matson may overestimate the market, It is not possible, however, to determine
the accuracy of either prediction,

16 F.M.C.



120 FEDERAL MARITIME COMMISSION

the ability to meet sudden surge in demand, and to that extent
the greater the percentage of time the carrier can satisfy
everybody’s demands. The precise amount of excess capacity to
be made available is necessarily an economic judgment. It thus
requires a balancing between capacity which may be idle for part
or even much of the year, and meeting the fluctuating require-
ments of customer demand.

Regarding Matson’s method of forecasting market demand it
is found to be reasonably accurate and should be relied on in this
proceeding. It is also found and concluded that a 20 percent
excess capacity is not excessive. However, it is not imprudent to
provide excess capacity of 25 percent or even 30 percent under
circumstances where peak or seasonal demand require it or
other proper reasons exist which may temporarily cause such
higher excess capacities as, for example, when new, large, and
faster ships first become available in a trade which is expected to
gErow,

Even if one were to conclude that overtonnaging exists which
would not have resulted if management had decided to build only
the Enterprise, yet this would be merely a mistake of managerial
judgment. Mistakes of judgment made in good faith are insuffi-
cient to come within the doctrine of imprudent investment which
would require elimination of the investment from the rate base.

It is not to be presumed that there may not be room for im-
provement in Matson’s present operations. Undoubtedly, in a
business as large and involved as this, many improvements
might be suggested and implemented, but the present record
does not demonstrate grave mismanagement, gross inefficien-
cies, serious inadequacies of service, or indifference to the public
need. Quite the contrary. The record reflects a reasonably high
standard and quality of service by Matson, and no evidence was
offered of customer complaint or discontent in terms of service,

On this record it is concluded that claims of mismanagement
and inefficiency relating to the construction of two vessels have
not been proved.

Carriage of automobiles

On the issue of Matson’s actual capacity, the State estimated it
to be 126,430 annual container slots whereas Matson estimates it
to be 114,786 slots.

The State computes Matson's capacity over demand to be
62,140 containers or 41.2 percent of total capacity. Matson com-
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putes a capacity excess of 17,659 containers over demand or 15.4
percent of total capacity.

The reason for the wide discrepancy in the above calculations
is the different treatment of automobiles in the demand portion
of the calculation, the use of scheduled capacity of 26 voyages of
the Motorist and Legislator as opposed to potential capacity with
50 voyages of these specialized auto carriers, and the inclusion
by the State of 25 voyages of the Citizen instead of the five that
are actually charged to the trade.

It is apparent that the determination of Matson’s excess
capacity will vary depending upon how one considers au-
tomobiles and whether one uses actual scheduling as opposed to
potential capacity of Matson’s ships. The automobiles which are
the bone of contention number 44,968 in the constructive year,
but they do not all move in containers or container slots; 17,331
move in garage stow aboard specialized vessels or vessels par-
tially adapted for such carriage,? 9,600 in racks,? and only 18,037
actually in containers.1® Although the State contends that au-
tomobiles should not be included in “demand” it concedes that
not all of the 44,968 automobiles could be carried in garage stow
even if the four ships® made every voyage annually which they
are theoretically capable of making. Some 15,900 automobiles
would still have to move in container slots. This portion of the
automobile carriage is, in any event, a legitimate factor in de-
termining container slot demand.

All things being equal, Matson prefers to carry automobiles in
garage stow on its specialized auto carrying vessels and would
prefer to sail a containership completely filled with cargo other
than autos in containers or in auto racks. The sheer economics of
the situation dictates this preference, since the average revenue
per container slot for dry containerized cargo is in excess of $600
whereas the average per slot for autos in containers is $209 and
$418 per slot when two autos per auto rack are carried.

As between carrying autos in garage stow on specialized ves-
sels or on container vessels, Matson would prefer to carry them
in garage stow since they can be moved more cheaply in that
fashion. However, the overall economics of fleet operation may
dictate carrying autos in an otherwise empty container in order
to avoid additional round trip voyage costs of automobile ships.
The fully distributed costs for a container are approximately
$400. Though not meeting the fully distributed costs, the car-

8 Motorist, Legistator, Monarch, and Queen.

® Two autos per rack occupying one container slot.
19 One auto per container.
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riage of an auto in a container at $209 is in excess of the $156
inecremental cost of loading, carrying, and unloading, and the
$418 revenue per auto rack is in excess of the fully distributed
cost.

The issue of whether autos should be excluded from container
demand in determining excess capacity over demand is further
complicated because Matson’s fleet under any plan of scheduling
is not capable of carrying all automobiles in garage stow. To
schedule an additional 24 voyages of specialized vessels as sug-
gested by the State to reduce container slot demand by 11,758
autos?! is economically unsound. Even if all the 11,768 autos
were carried in containers, the revenue therefrom would exceed
incremental costs; if all were carried in auto frames, the revenue
would be in excess of fully distributed costs. The State’s proposed
alternative would be to make 24 additional voyages with the
specialized vessels, with a resulting increase in excess container
slot capacity of 11,7568, assuming all shifted autos would other-
wise be shipped in containers; 5,879 if in auto frames. This would
cause the excess capacity to increase from 17,6569 as now
scheduled to 23,638 or 29,417, depending on how the autos would
otherwise have been carried.

If container demand is reduced by 11,768 by assuming that all
autos transferred from the containerships would otherwise have
been carried in containers, the demand would be 85,369 instead
0of 97,127 as computed by Matson, who included automobiles. This
shows an excess capacity of 25.6 percent instead of 15.4 percent
as computed by the company. If container demand is reduced by
5,879 by assuming that all autos transferred from the container-
ships would otherwise have been carried in auto frames, the
demand would be 91,248 ¢lots rather than 97,127, and the excess
capacity would be 20.5 percent rather than 15.4 percent. These
increases in excess capacity are within acceptable limits, and
scheduling of the extra voyages would be a high price indeed to
pay for the privilege of asserting that Matson has greater excess
capacity because autos are not properly includable in container
demand.

It is concluded and found that elimination of auto carriage
from container demand would not result in establishing an ex-
cess capacity which would soburden therate payers astorequire

n Capacity Conat. yr. Const. yr. Potential Potential
Motorist —517 autos 11 voyages 5,887 autos 25 voyages 12,025 gqutos
Legislator—452 autos 15 voyages 8,780 autos 25 voyages 11,300 autos

12,487 24,226
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areduction of the rate base or adjustment of the rate of return.
The foregoing discussion has been limited to excess capacity by
reason of auto carriage. Whether excess capacity may exist if the
Citizen is scheduled at 25 voyages instead of the five voyages
scheduled for the constructive yvear will be discussed separately.

Extra scheduling of the “Citizen”

The Citizen is fully depreciated and there is an assignment of
only scrap value to the rate base. It is scheduled for five voyages
during the constructive year. The State asserts that the vessel is
capable of 256 voyages per year and that fleet capacity should
reflect this potential. Matson charges no inactive vessel expense
to the Citizen by reason of only five sailings instead of 25. The
State assumes that the rate payers would be benefited by elimi-
nation of excess capacity from the rate base—that is, by exclud-
ing an Enterprise class vessel. Respondent contends that ifit has
excess capacity, this surplus might more properly be eliminated
by retirement of fully depreciated vessels such as the
Californian, Hawatian, and Citizen.

The Hawaitan and Californian each has potential container
capacity of 7,905 for the constructive year, and the Citizen has a
capacity for 12,200 containers, for a total of 28,010 container slots
and computed by the State as part of capacity. If these vessels
areretired, the capacity would be reduced more than the State’s
suggested increase in capacity of 26,854 slots through increased
voyages and exclusion of autos,’? and they approximate the
29,200 annual slots of an Enterprise class vessel.

The foregoing analysis indicates that the rate payers are not
required to carry an inflated rate base comprised of superfluous
capacity. If superfluous capacity exists, it would appear to be
dedicated to the public at minimal cost and for minimalreturn.13

It is found and concluded that the scheduling of the Citizen for
only five voyages a year imposes no burden on the rate base and
does not distort capacity capabilities.

12 The State alleges superfluous or excessive to be all capacity above the 20 percent prudent level of
capacity over demand. Total potential container slots are 126,430, including extra 20 voyages of the Citizen.
Twenty percent prudent excess is 25,286 slots—leaving 101,144 against which demand should be measured.
Matson’s anticipated container demand is 74,290—excluding all autos. The excess of prudent capacity of
101,144 over 74,290 demand equals 26,864 superfluous slots,

13 Matson computes that the total net contribution to earnings of the Californian, Hawatian, and Citizen
at the 8.53 percent which will accure by reason of thé rate increases under investigation will be $16,400 out of
the total of $5,413,000 net.
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RATE BASE, CAPITAL STRUCTURE, AND
RATE OF RETURN

Matson’s rate base for the constructive yearis $69,320,000. The
net income after taxesis projected at $5,911,000, which resultsin
an overall rate of return on rate base of 8.568 percent,

Respondent’s capital structure is comprised of 85.02 percent
long-term debt and 64.98 percent common equity. The average of
long-term debt is currently 8.1 percent. Thus, the 8.63 percent
return on rate base which is projected as a consequence of the
rate increases implies a return of 8.76 percent on the common
equity portion of the captialization. This is illustrated by the
following table:

Long term debt: .3502 x 8.1%
Common equity: ,6498 x B.76%

2.84%
5.69%
100% 8.53%

The company’s rate-of-return witness, Mr. Roseman, con-
cluded on the basis of his study that the 8.75 percent return on
equity which the 8.53 percent overall rate of return would pro-
duce is clearly on the low side. No other party made a rate-of-
return comparability study.

The criteria for determining what constitutes a fair rate of
return were set forth by the Supreme Court in the Bluefield and
Hope cases.’® Under those decisions, three factors must be re-
viewed in determining fair rate of return: (1) what rate of return
is necessary to attract and retain capital; (2) what rate of return
is being earned by other enterprises; and (3) what are the rela-
tive risks of the subject company compared with other enter-
prises.

Mr. Roseman testified that because Matson is a wholly owned
subsidiary of A&B, the market price data on Matson’s securities
required to estimate directly the return which it needs to attract
capital, are not available. The company has no equity securities
traded on the open market. Nor can A&B’s market price data be
used to determine cost of capital or rate of return for the sub-
sidiary since the former’s other operations are of such dissimilar
character from that of Matson that the parent’s capital-
attraction rate provides no reliable indication of the return re-
quired to attract capital to Matson’s ocean freight business.

Mr. Roseman’s approach was, first, to examine the actual re-
turns on common equity earned by enterprises in a wide range of
businesses, and then to consider the elements of risk in Matson’s
business as compared with the risks of the other industries. His

14 Bluqﬁe['d Co. v.Pub.Serv. Comm., 262 U.8. 878(1923); Power Comm’n v, Hope Gas Co., 320 U.8, 581 (1944),
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conclusion was that in a wide range of both regulated and unre-
gulated industries the average rate of return on common equity
is generally above 12 percent. In some cases it is 15 percent or
more for unregulated industries. These returns are actual earn-
ings, however, and should not be construed as earnings allowed
by regulatory bodies in rate-of-return cases. In many cases, ac-
tual earnings exceed the estimated earnings which underlie
rate-of-return decisions. The next step was to consider the risks
faced by Matson. In addition to competition of other steamship
lines, the company is subject to some risk of competition from its
own shippers, some of whom are large enough to threaten to
provide vessels of their own. Matson also has various other risks,
the existence and effect of which are reflected in the variability
of its earnings. Between 1947 and 1969, it experienced an extra-
ordinary degree of volatility in earnings. During this period, its
rate of return ranged from minus 6.52 percent in 1949 to 19.60
percent in 1964. Year-to-year fluctuations are significant,
though less dramatic than the extremes. Labor costs are a major
element in Matson’s operating expenses and these costs can
escalate sharply and suddenly and may bear no relation to the
trend in revenues. One cause of fluctuation in its earnings is
strikes, a very serious example of which lasted from July 1, 1971,
to February 1, 1972.

Mr. Roseman was of the opinion that the risks faced by Matson
are of a greater order of magnitude than those faced by the
electric utilities, who have been averaging returns on equity in
excess of the 8,75 percent sought herein.

The risks faced by the airline industry are more comparable to
those of Matson and this is reflected in the fairly close compara-
bility of variation in earnings experienced by the airlines and by
Matson. The airlines on average earned 12 percent on equity in
1965-1969 and the Civil Aeronautics Board (CAB) has approved
rates designed to yield 16.75 percent on common equity. How-
ever, it would be misleading to construe the approved 16.75 per-
cent as approximately double the rate of return Matson is con-
tending for in this proceeding. This is because the capital struc-
tures of the airlines differ radically from Matson’s; the CAB
allowed the 16.756 percent on an “optimum” capital structure
substantially different from the airlines’ actual capital struc-
ture. It is reasonable to conclude, nevertheless, that on areason-
able basis of comparison, the rate of return permitted airlines
indicates that 8.53 percent sought herein is on the low side.

The State questions Matson’s “true” rate of return. Mr. King,
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for the State, pointed out that in early years when the invest-
ment is new, net investment will appear quite high and the rates
of return will seem very low. Later, when the investment has
become largely depreciated, the same income will provide amuch
higher rate of return. The solution proposed by Mr. King is that
the investment base against which the rate of return is com-
puted be “normalized.” That is, the rate of return be computed
onthe average long term level of outstanding net investment. He
noted that of Matson’s claimed rate base of $69,320,000, some
$66,386,000 is in depreciable vessels of which $46,597,000 is less
than two years old. As a result, 70 percent of the depreciable fleet
ig less than six percent depreciated. As these vessels age, the
return on investment will increase and thus a return of 8.63 for
the constructive year will generate a very much higher return a
few years hence. From this, he ultimately determined that Mat-
son would earn 16.85 percent with the proposed rate increases
and 11.50 percent even without a rate increase. These returns,
however, are based on and adjusted for excess fleet capacity as
reflected by witness Tucker, who thereupon postulated in-
creased revenues. Inasmuch as not even Mr. Tucker suggested
Matson would actually realize his postulated revenues of §76
million, Mr. King’s return projections, to the degree they are
premised on such revenues, exaggerate the return which Mat-
son would earn, If a normalized reduced rate base of $63,5615,000
as proposed by Mr. King is utilized—and the projected construc-
tive year net income of $6.9 million is utilized rather than Mr.
Tucker’s inflated traffic base—the result is an overall rate of
return of 9.3 percent.

There is much merit in Mr, King’s approach, but Matson ob-
jects to normalization because in the early years it reflects arate
base somewhat less than the actual net investment. It has no
objection to earning between rate cases a rate of return based on
a previously established net rate base which base may be higher
then actually exists subsequently. If additions to rate base uni-
formly offset annual depreciation, no distortions of rate of return
would occur between rate cases. The realities of the shipping
industry are such, however, that new investments are
“lumpy”’—that is, in large amounts at uneven intervals
—whereas depreciation is more even over the useful life. Hence,
a distortion occurs which “normalization’” seeks to eliminate.
Nevertheless, there is insufficient evidence to warrant adoption
of the normalization theory in the present case.

It is not inappropriate to consider how the return which the
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proposed rates would produce compares with the return which
the Commission found to be not unreasonable in Matson’s last
rate case, decided in 1962.15 The Commission there found that a
10.59 percent return on rate base would not be excessive, without
making a separate determination of what would be areasonable
or nonexcessive return on common equity. Matson’s capital
structure at that time was about 67 percent equity and 33 per-
cent debt—quite similar to the present structure—and its debt
had animbedded cost of 5.5 percent. With this capital structure, a
10.59 percent return overall would produce 13.1 percent on com-
mon equity.!®

In light of all the foregoing and considering the Commission’s
decision in 1962, it is concluded and so found that on arate base of
$69,320,000, an overall return of 8.53 percent, with a resulting
return on common equity of 8.75 percent, as sought herein, would
not be excessive.

RATE INCREASES

In support of its need for rate increases, Matson introduced
evidence that it earned only 1.77 percent on its rate base in 1969
and that the return was 6.38 percent for 1970. The revenues and
return for 1970 were higher because a substantial quantity of
cargo that was strikebound in late 1969 moved in the first quar-
ter of 1970. But if the strike inflated the 1970 return, it also
decreased the 1969 return. On balance, the two years averaged
4.08 percent return. For the constructive year July 197 1-June
1972, without the rate increases, the rate of return on rate base
would be 4.59 percent.

Minimum bill of lading charges

Matson proposes to increase its minimum bill of lading charge
from $6.86 to $25.00 (FMC-F No. 146, Rule 5). Hearing Counsel
objects to such increase on the ground that Matson did not offer
any cost justification for the increase and further objects that
the increase is for the purpose of placing an embargo on small
shipments.

While Matson introduced no specific cost evidence it did intro-
duce evidence that only very small shipments moved under

15 General Increages in Rates (1961), T F.M.C. 260.
8 Debt : 33 x 55 % = 1.816%
Equity: .67 x 13.10% = 8.776

100% 10.5¢ 2%
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minimum bill of lading charges and that the problems inherent
in handling such shipments were highly disproportionate to
revenues realized. Its witness pointed out that a variety of al-
ternatives were available to the shipper of very small packages,
such as use of freight consolidating NBOCC’s, parcel post, and
air freight.

Matson alone of all the containership carriers in the trade
offers a service in handling and transporting less-than-
containerload shipments. It should not ke required to charge a
rate which encourages what are essentially troublesome ship-
ments when adequate alternative means are available to the
shipping public. It would be doubly ironie to preclude Matson
from discouraging these types of shipments by raising the
minimum charge at the same time that its competitors do not
offer an LCL service at any price and could not be required to
offer such service. Thus, if these small shipments are deemed to
be embargoed, it is not Matson who has done so.

The increase in minimum bill of lading charges will undoubt-
edly discourage traffic moving under such charge and probably
cause it to utilize other available services but, in consideration of
the physical difficulty of handling very small shipments, the
high incidence of damage and loss and disproportionately large
claims which such traffic generates, the increase is found not to
be unjust, unreasonable, or otherwise unlawful.

Containerized cargo

Matson’s witnesses testified that rising cogts were the primary
cause of the request for rate increases, although other factors
were increased investment in new vessels and competition from
Seatrain. Because the request was selective rather than across
the board, Matson introduced evidence to support its holddown
position. For example, rates for refrigerated cargoes had not
been increased even though they have been in effect since 1961
because there is still a wide disparity in the net-to-vessel con-
tribution of dry and reefer cargoes. During the pre-increase
year, 1970, the average revenue from a refrigerated container
was $860 as compared to an average revenue of $623 percon-
tainer of nonrefrigerated cargo. After deducting variable ex-
penses and certain fixed expenses which are analogous to handl-
ing expenses,!? refrigerated cargo yielded a net-to-vessel con-
tribution of $526 per container as compared to $376 per container
for nonrefrigerated cargo, a difference of $1560 per container.

*7 Matson has no commedity cost studies. It computed overallcosta on the number of containers handled.
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After increasing dry cargoes and holding down the rates on
refrigerated cargoes, refrigerated cargo makes a net-to-vessel
contribution of $520 per container as compared to $416 for a dry
cargo container, a difference of $104. Thus, even after the in-
creases to dry cargoes, the refrigerated cargoes without an in-
crease are still significantly more profitable. This despite rising
costs since 1961,

The holddown on iron or steel articles applies only on long-
length iron or steel tendered for shipment in 40-foot “half high”
flatrack containers. This is a new item in the tariff, having first
become effective on November 15, 1970. Since this is compara-
tively a new rate no new factors arose in the short period until
the filing on January 5, 1971, of FMC-F No. 146, which Matson
deemed would warrant increasing it. As for tinplate, the rates
thereon were increased by about 45 percent less than three years
ago. Accordingly, an additional 12% percent at this time was not
sought.

The most controversial of the holddown items are eastbound
container cargoes, principally canned pineapple, the rate for
which has not been increased since 1961. Matson’s vice president
and chief marketing officer explained that the decision to hold
down eastbound container rates was a business judgment based
on the backhaul nature of those eargoes. The great preponder-
ance of container cargoes in the trade moves westbound. This
results in intense competition for the limited volume of east-
bound container cargoes. Matson’s share of the eastbound
pineapple market is approximately 77 percent (19,000 containers
a year). It could handle in excess of twice that amount. The
business judgment to increase westbound rates!® was made in-
dependently of and without regard to what competitors might do
and whether they might reap the harvest by maintaining lower
rates. In fact, the principal competitor, Seatrain, did enjoy a
competitive advantage for a short period of time but then it also
filed for a rate increase comparable to Matson’s and thus lost its
competitive advantage. The testimony was to the effect that the
factor of price to service is 9 to 1. The cheaper tariff is persuasive
to most shippers. Customers with time-sensitive cargo may place
service considerations first and price second. But this applies
only to a small fraction of the total cargo. If prices are compara-

18 The 121 percent increase was arrived at as a “business judgment.” It was not reached on the basis of
any cost studies or other “scientific” analyses, Nor were there any specific cost studies or scientific analyses
prepared with regard to the holddown. Matson officials had concluded ita net was too low and that a 12%
percent increage would improve the financial picture. The management decision to seek a 121 percent
increase was reached in late 1970. Matson's tonnage forecasts and rate of return evidence were prepared
subsequently.
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ble, then service becomes paramount in the eyes of customers.

The same witness testified that the eastbound dry container
business was profitable on an incremental basis but that no fully
distributed cost studies had ever been made on this phase. The
need for additional revenue is predicated upon a myriad of rising
expenses, such as “interest on secured debt,” “reasonable di-
vidend requirements,” “cost of fuel oil,” “the amount we annu-
ally pay the state of use of its port facilities,” and “increases in
labor costs.” Quite obviously, these expenses as well as other
factors which caused Matson to seek rate increases are attribut-
able to the movement of all freight, not just westbound dry
containers. I't is conceded that the incremental costs of moving a
container eastbound are very much the same as moving one
westbound.

Matson never conducted a cost study with respect to any
specific commodity encompassed within tariffs under which it is
seeking rate increases. Only a general cost study, applicable to
all carriage, supports its contention for the rate of return. The
average projected composite handling cost per westbound con-
tainer, dry or reefer, is $166 per container, This includes the cost
of returning empty containers eastbound. It also includes ap-
proximately $70 for stuffing.

The westbound cargoes are more consumer oriented and the
eastbound cargoes more industry oriented. Thus, raising the
westbound and holding down the eastbound rates means that
the Hawaiian consumer must subsidize Hawaiian industry on
the theory, apparently, that what is good for Hawaiian industry
is good for Hawaiian consumers.

The witness for PGA testified that the pineapple growers were
already chartering vessels for carriage of canned pineapple to
the U.S. East coast. He said that if Matson’s rate for easthound
pineapple were increased by 12% percent, tonnage now moving
to West coast ports and thence by rail to midwestern destina-
tions would be diverted to the growers’ chartered vessels going
to East coast ports. This could oceur if the overall costs of trans-
portation were thereby lower, but the evidence on this point is
not conclusive or persuasive. At stake are approximately 132,000
tons of canned pineapple which are now moving via Pacific coast
ports but which formerly moved via eastern or Gulf ports.

Mr. Roseman, for Matson, stated that the risk of loss of busi-
ness to proprietary carriage in the event rates are increased
would be self-defeating if it were not based on corresponding cost
increases. Clearly, if there are corresponding cost increases
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—and Matson has put in a strong case that its costs have in-
creased substantially since 1961—then any person who might
want to carry his own goods would, of course, be subject to these
same cost increases. There is no evidence that the pineapple
growers could own and operate, or charter operators could oper-
ate, more efficiently and at lower cost than Matson. Nor is there
any evidence that such threatened charter alternative would be
available with the frequency, reliability, and speedy transit now
made available by Matson to the pineapple growers.

Although both Matson’s witness and the PGA’s witness tes-
tified as to the economic detriment which the industry would
suffer if eastbound container rates were raised, there is insuffi-
cient evidence for concluding that this industry is less able to
pass on added shipping costs, or in the alternative to absorb
them, any more than industries which are involvedin westbound
shipments are able to pass on or are required to absorb the
increased rates. It is concluded from the evidence that east-
bound dry container rates are not based on fully allocated costs
and that westbound cargo to that degree subsidizes eastbound
cargo (see page 34).

On the basis of the tariff increases, including raw bulk sugar,
Matson projects operating revenues for the constructive year
totalling $69,594,000, resulting in an overall rate of return of 8.53
percent on the rate base. Of the $69,594,000, Matson projects
$36,272,000 for westbound general cargo. Of this westbound
revenue, $4,030,022 is attributable to the increase in rates and
presumably, at least as far as containerized general cargo is
concerned, is the revenue necessary to achieve the rate of return
requested.!® Respondent also projects revenues for eastbound
containerized general cargo and canned pineapple totalling
$4,792,000. This eastbound -cargo is not subject to any rate in-
crease. Hence, the gross revenues required to be realized from
containerized general cargo, including pineapple, in order to
achieve the requested rate of return, is $41,064,000.

It is readily apparent, as seen by the following chart—

19 Westbound general cargo would amount to $32,241,878 without the increase, $32,241,978 plus 12l
percent thereof = $36,270,000,
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PROJECTIONS FOR CONSTRUCTIVE YEAR
Jury 1, 1971-JUNE 30, 1972

Revenue Rovenue tona  Containers

Gen. cargo westbound .. ... . it eiii i 36,272,000 816,183 84,050
Gen. cargo eastbound—

including pineapple ......oiviieiiiiiiiiiiri i 4,702,000 309,871 26,384
Parcentage-—eastbound

£0 WeBtDOUNd ¢ .. ciiiiiie i e ne e 18% 38% 41%
GeN, CAFRO v\ vt vssraarscrssrinsaiasssinsarsanarnns 41,084,000 1,126,684 90,393
Gen. cargo westbound .. .. . v e e 86,272,000 816,163 84,069
Percentage—westbound B

tototal trade . ... . i it ir et e 88.3% 72%% n%

—that the proportion of revenue raised eastbound is grossly
disproportionate to the volume. Put another way, to increase
westbound rates while holding down eastbound rates unjustly
and unreasonably burdens westbound cargoes to the detriment
of westbound shippers and Hawaiian consumers for the benefit
of eastbound shippers.

. The disparity in charges is evident from the fact that the
number of weight or measurement tons in a container does not
materially affect Matson’s cost in handling, carrying, or dis-
charging that container., There is a difference in costs for
stuffing, the average cost for stuffing dry or reefer containers
being $70. Yet the average revenue for eastbound pineapple is
$262 per container as opposed to other eastbound commercial dry
cargo of $324. As previously noted, westbound, the average is
approximately $600 for commercial dry cargo.

Without the increase the westbound and eastbound projected
revenues for containerized general cargo would amount to
$37,032,128. As noted above, Matson says revenues totaling
$41,964,000 arising out of containerized general cargo are neces-
sary, when combined with other projected revenues, to achieve
its requested rate of return. An increase of $4,032,822 in the
combined westbound and eastbound general cargo revenues
would realize this goal. An increase of 11 percent on both west-
bound and eastbound general cargo, including pineapple, would
realize additional revenues of $4,073,689. By reducing the 12%
percent increase on westbound to 11 percent and increasing
eastbound 11 percent, Matson could achieve its requested rate of
return and at the same time not unduly burden westbound
cargo.

To the extent that westbound general cargo rate increases
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exceed 11 percent they are unjust, unreasonable, and otherwise
unlawful. To the extent that eastbound rates have been in-
crezsed in the same amount as westbound, as in the case for
automobiles, the foregoing rationale is not applicable and those
increases in excess of 11 percent are not unjust, unreasonable, or
otherwise unlawful. Recognizing that a rate increase has not
been filed for eastbound general cargo, no increases can here by
granted for such cargo. A rate of return which would be realized
by an increase of 11 percent on the westbound cargo only would
be less than 8.53 percent. If rates on eastbound general cargo,
however, were also increased 11 percent, the rate of return would
be raised to 8.53 percent. If the rate of return were thus raised to
8.53 percent, such return, previously discussed in greater detail
elsewhere, would not be excessive.

ULTIMATE CONCLUSIONS

The increased rates which are the subject of this investigation
are not unjust or unreasonable or otherwise unlawful except to
the extent that westbound general cargo is increased more than
11 percent.

STANLEY M. LEVY,
Presiding Examiner,

WASHINGTON, D.C.
March 9, 1972

16 F.M.C.
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DOCKET NoO. 69-56

AGREEMENT No. 9827 BETWEEN UNITED STATES LINES, INC.
AND SEA-LAND SERVICE, INC. (AND WALTER KIDDE & Co,,
INC. AND R. J. REYNOLDS TOBACCO CO., GUARANTORS)

DOCKET No. 70-b1

AGREEMENT OF MERGER No. 9827-1 AMONG R. J. REYNOLDS
ToBAccO COMPANY, RJI CORPORATION, SEA-LAND SERVICE,
INC.; AND WALTER KIDDE & COMPANY, INC. UNITED STATES
LINES, INC.

Decided February 8, 1973

Amended Order March 22, 1978

Agreement to merge United States Lines, Inc., and RJI Corporation is subject
to the approval of the Commission under section 15 of the Shipping Act,
1916.

Agreement No. 9827-1, as modified herein, that RJI Corporation shall acquire
United States Lines, Inc., and that United States Lines, Ine., shall con-
tinue as an independent carrier in all respects in competition in the ocean
commerce of the United States is subject to the approval of the Commis-
sion under section 15 of the Shipping Act, 1916, and is so approved subject
to the conditions set forth herein, said approval conditional upon the filing
of evidence of acceptance by all signatories to said agreement,

Supplemental agreement attached to the merger agreement, but not filed for
approval under section 15, found subject to section 15 and disapproved in
view of our approvel of Agreement No. 9827-1 as modified herein.

Promissory note of Reynolds to Kidde for the purchase of United States Lines,
Inc., attached to the merger agreement, but not filed for approval under
section 15, found subject to section 15 and approved.

John Mason, John W. McConnell, Jr., Edward M. Shea,
William F. Ragan, and Paul J. McElligott for R. J. Reynolds
Tobacco Company, RJI Corporation, and Sea-Land Service,

Inec.
Edward Schmeltzer, Robert A. Peavy, James R. Withrow, Jr.,

134 18 F.M.C.
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Sanford M. Litvack, and John J. McGrath, Jr., for Walter Kidde
& Company, Inc., and United States Lines, Inc.

Warner W. Gardner and Mark L. Evans for American Mail
Line Ltd. and American President Lines Ltd.

Richard W. Kurrus, Howard A. Levy, Milton Handler, David
Klingsberg, Lawrence S. Feld and Theodore J. Fischkin for
American Export Isbrandtsen Lines, Inc.

Marvin J. Coles, Paul M. Tschirhart, and Neal Mayer for
Seatrain Lines, Inc.

Richard W. McLaren, Joseph J. Saunders, Richard Favretio,
Robert T. Stern, Bernard Wehrman, Norman Seidler, and
Donald Flexner for United States Department of Justice.

Abraham E. Freedman, Stanley B. Gruber, and George J.
Caprello, Jr., for National Maritime Union of America, AFL-
CIO.

Louis Waldman and Seymour M. Waldman for International
Longshoremen’s Association, AFL-CIO, National Marine En-
gineers Beneficial Association, AFL-CIO, and International
Organization of Masters, Mates and Pilots, AFL-CIO, Howard
Shulman for Seafarers International Union of North Ameri-
ca, H. Clayton Cook, Jr., for Maritime Administration,
Department of Commerce, Marshal P. Safir for himself, and
Arnold Weisberger for himself, interveners.

Donald J. Brunner, Margot Mazeau, and Joseph B. Slunt,
Hearing Counsel.

REPORT

BY THE COMMISSION: (George H, Hearn, Vice Chairman, James
V. Day* and Clarence Morse, Commissioners. Helen Delich
Bentley, Chairman, and Ashton C. Barrett, Commissioner,
dissenting and concurring.)

We instituted these separate proceedings to determine
whether, inter alia, three agreements and a promissory note
involving United States Lines, Inc. (USL), Sea-Land Service,
Inc. (Sea-Land), Walter Kidde and Company, Inc. (Kidde), R. J.
Reynolds Tobacco Co. (Reynolds), and RJI Corporation were
subject to our jurisdiction and, if so, whether they should be

*Commissioner James V. Day holds that the Commission is without jurisdiction over the agreements
and promissory note submitted to us, but since the majority of the Commission votes affirmatively on
that issue, he joins Vice Chairman Hearn and Commissioner Morse in their findings of fact and ultimate
conclusions.

18 F.M.C.
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approved, disapproved or modified pursuant to the provisions
of section 15 of the Shipping Act, 1916.A1**

In Docket No. 69-56, dealing with the Charter Agreement
(Agreement No. 9827), Paul D. Page, Jr., then Chief Examiner
(since retired), concluded that we have jurisdiction?? over the
agreement and that it should be approved pursuant to the
provisions of section 15 of the Shipping Act. Before exceptions
were filed, USL announced a new service between the east and
west coasts of the United States and the Far East via Hawaii.
The Commission reopened the proceeding for further hearing
on the new service. In his Supplemental Initial Decision the
Examiner adhered to the conclusions contained in his earlier
decision. Prior to the issuance of the aforementioned Supple-
mental Initial Decision, Agreement No., 9827-1 (an agreement
to merge USL and Sea-Land) was filed with the Commission
for approval pursuant to section 15 of the Shipping Act, 1916,
We suspended the time for filing exceptions in the charter
case, instituted an investigation (Docket No. 70-51) into the
approvability of the merger agreement and denied requests by

**Zince we have included in this decision the completa initial decision of the Chief Administrative Law
Judge in Docket Ne. 70-51 and finding it neceasary to distinguish the footnotes in each, we have prefixed
our footnotes with the letter (A).

A! Section 16, as amended, provides as far as pertinent:

Sec, 16. That every common carrier by water, or other person subject to this Act, shall file im-
mediately with the Commission a true copy, or, if cral, a true and complete memorandum of every
agreement with another such carrier or other person subject to this Act, or modification or cancellation
thereof, to which it may be a party or conform in whole or in part, fixing or regulating transportation
rates or fares; giving or receiving special rates, accommodations, or other apecial privileges or advan-
tages; controlling, regulating, preventing, or destroying competition; pooling or apportioning earninge,
losses, or traffic; allotting ports or restrieting or otherwise regulating the number and character of sail-
inge between porta; limiting or regulating in any way the volume or character of freight or passenger
traffic to be carried; or in any manner providing for an exclusive, preferential, or cooperative working
arrangement. The term “agreement” in this section includes understandings, conferences, and other
arrangements.

The Commission shall by order, after notice and hearing, disapprove, cancel or modify any agree-
ment, or any modification or cancellation thereof, whether or not previously approved by it, that it finds
to be unjustly discriminatory or unfair as between carriers, shippers, exporters, importers, or ports, or
between exporters from the United States and their foreign competitors, or to operate to the detriment
of the commerce of the United States, or to be contrary to the public interest, or to be in violation of this
Act, and shall approve all other agreements, modifications, or cancellations * * *,

Any agreement and any modification or cancellation of any agreement not approved, or disapproved,
by the Commiesion shall be unlawful, and agreements, modifications, and canceilations shall be lawful
only when and as long as approved by the Commission; before approval or after disapproval it shall be
unlawful to earry out in whole or in part, directly or indirectly, any such agreement, meodification, or
cancellation; * * *,

Every agreement, modification, or eancellation lawfu! under this section, or permitted under section
14b, shall be excepted from the provisions of the [antitrust laws] * * *.

**The Charter Agreement basically provided for the time charter to Sea-Land of 16 containerships
owned by U.8. Lines for a 20-year period, with an-option for Sea-Land to purchase the vessels at the end
of the charter period. Comprehensive treatment of the Agreement and the issues involved appear in the
decisions of the Chief Examiner. (See 11 S.R.R. 769 (1970) and 11 8.R.R. 1122 (1870).

16 F.M.C.
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certain opponents to the charter agreement to discontinue
Docket No. 69-56.42

In his Initial Decision served on October 21, 1971, in Docket
No. 70-51, 16 FMC 142, Chief Administrative Law Judge C. W.
Robinson (Presiding Examiner at the time of issuance of his
decision) concluded that the merger agreement is subject to the
jurisdiction of the Commission and that the agreement should
not be approved.A* He also found that the supplemental agree-
ment between Kidde and Reynolds and the promissory note to
Kidde (described later) are not subject to Commission jurisdic-
tion (he suggested that if we found such jurisdiction, the supple-
mental agreement should not be approved and that the amount
of the promissory note is fair and reasonable). The positions of
those opposing the approval of the agreements, by and large,
have remained consistent in both proceedings.A

The merger agreement was approved by the respective
Boards of Directors and was filed with the Commission on
November 9, 1970. It is in the form of an amendment to the
Charter Agreement. Attached to the merger agreement as ex-
hibits, but not part thereof, were a document entitled the sup-
plemental agreement and an unsigned copy of Reynolds’ prom-
issory note in the principal sum of $65 million drawn to the
order of Kidde and dated November 9, 1970.

The Charter Agreement, which the merger agreement
amends, provides for (a) the time charter to Sea-Land of the 16
Lancer and Leader containerships owned by USL for a 20-year
period, with an option for Sea-Land to purchase the vessels at
the end of the charter period; (b) the lease and sub-lease to
Sea-Land of containers and related equipment used in connec-
tion with the chartered vessels; (¢) the transfer to Sea-Land of
certain USL facilities located in the Far East; and (d) the
guarantee of USL and Sea-Land’s obligations under the
Agreement by their respective parents, Kidde and Reynolds.

In addition to certain amendatory changes to the Charter,
the merger agreement provides that on the effective date of
the merger (ten days after the last required approval) RJI will
be merged into USL, and that U.S. Lines will be the surviving

A3 In denying the request, we considered: » .
s « * it advisable to keep proceedings open in the charter case to permit consideration of the charter

(Docket No, 69-56) when the merger agreement proceeding (Docket No. 70-51) is ready for Commission
decision. (12 S.R.R. #3, 94 (1971)).

At He specifically found the merger agreement anticompetitive in character and hot “required by seri-
ous transportation need, necessary to secure important public benefits or in furtherance of a valid reg-
ulatory purpose of the Shipping Act.”

A5 Hearing Counsel, however, urged approval of
disapproval of the Agreement in the Merger case.

16 F.M.C.
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corporation. Kidde, upon delivery of the outstanding shares of
USL to Reynelds, will receive a promissory note from Reynolds
in the amount of $65 million.

The merger agreement is expressly conditioned upon the re-
ceipt of approvals from this Commission, the Interstate Com-
merce Commission, and such approval of the Maritime Ad-
ministration as may be required. The agreement provides that
the merger will be consummated ten days after receipt of the
last required approval unless (ay the agreement has been ter-
minated prior to that time by the mutual eonsent of the par-
ties; (b) the required approvals shall have been granted upon
terms or conditions unacceptable to Reynolds and Reynolds
shall have elected not to comsummate the transaction; or (¢)
the consummation of the merger shall have been enjoined by a
court of eompetent jurisdiction.

The merger agreement modifies the Charter in that it elimi-
nates the guarantees by the parent stockholders of their sub-
sidiaries’ obligations under the time charter and provides that
the effective date for the implementation of the Charter will be
the effeetive date of the merger. The merger agreement also
provides that if the merger is approved and the Charter is dis-
approved, then the Charter is automatically cancelled, unless
such cancellation would adversely affect the approval of the
merger. The merger agreement also provides that if the
merger is disapproved, the time charter and related agree-
ments shall be cancelled,

By the terms of the merger agreement, Kidde and USL are
obligated to operate USL “in a reasonably prudent, competi-
tive, businesslike manner consistent with business practices
generally prevailing in,the shipping industry at all times sub-
sequent to the date of this agreement and prior to the effective
date of the merger.”

The supplemental agreement, attached as an exhibit to the
merger agreement, is an agreement solely between Reynolds
and Kidde. The supplemental agreement provides that if the
merger agreement does not receive the required approvals, or
if the merger is enjoined by a court of competent jurisdiction,
or if required approvals are not received prior to November 9,
1975, an independent financial institution will have the re-
sponsibility of making an alternative disposition of USL, with
Reynolds guaranteeing Kidde that it will receive $656 million
for its.interest in USL.

If consummation of the merger becomes impossible for any

18 F.M.C.
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reasoh, the supplemental agreement provides that “neither
Reynolds nor any subsidiary or affiliate shall have any control
over the finding and designation of any substitute party.
. . .” Reynolds will have no standing to object to a substitute
purchaser chosen by the independent financial institution un-
less Kidde requests a Reynolds’ guaranty of the substitute
purchaser’s credit, and Reynolds has a good faith doubt as to
the credit-worthiness of the substitute purchaser, or the price
offered by the substitute purchaser is determined to be below
the fair market value of USL as a going concern.

If a substitute purchaser is located by the independent fi-
nancial institution, then the sale to that purchaser would be
consummated. Of course, if disposition pursuant to the sup-
plemental agreement results in a sale to another eommon car-
rier by water or other person subject to the Act, such a trans-
action would be subjected to Commission scrutiny under sec-
tion 15. If the value paid by the substitute purchaser to Kidde
is less than $65 million, the difference between the sales price
and $65 million will be made up by Reynolds.

If the independent financial institution is unable to locate a
substitute purchaser, the institution is obligated to make an
alternative disposition of USL. In that event, the institution
may arrange a public underwriting of USL’s stock, it may dis-
tribute USL’s stock on a pro rata basis to Reynolds’ share-
holders, or, as a last alternative it may sell USL’s assets at
competitive bidding. The supplemental agreement provides
that the independent financial institution shall make every
possible effort to assure that USL continues as a going viable
shipping company.

The promissory note is a note drawn by Reynolds to Kidde in
the principal sum of $65 million. Although the note bears an
annual interest rate of 8 percent and the computation of in-
terest commences on November 9, 1970, the interest is payable
only after the note has been delivered to Kidde. The due date
to be inserted on the promissory note is the effective date of
the merger (ten days after the last required approval) or
November 9, 1974, whichever is later. If the effective date of
the merger does not occur prior to November 9, 1975, the date
to be inserted as the payable date of the note will be November
9, 1976.

By our action herein we are taking jurisdiction over the
merger, supplemental agreement and promissory note, in addi-
tion to the charter agreement. We are not, however, approving

16 F.M.C.
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the charter or the proposed merger. What we are doing is mod-
ifying the proposed agreement and approving the acquisition
of USL by Reynolds upon certain conditions to permit con-
tinued Federal Maritime Commission surveillance over the ac-
quisition, reserving to ourselves the authority the Commission
has over all agreements approved by us under section 15 of the
Shipping Act, 1916. In addition, and as part of our approval of
that acquisition, we disapprove the supplemental agreement
and approve the promissory note.

We are formulating herein a maritime decision in light of the
overall domestic and international merchant marine situation
of the day, and we were giving notice as to what the Commis-
sion will accept in furtherance of the effort to enable the
American merchant marine to compete with the merchant
fleets of other countries who espouse and utilize consortia,
mergers and other cartel-type activities in this industry. Al-
though we appreciate the position of the Department of Jus-
tice, as well as the other interested parties to this proceeding,
we find that our decision herein is required by our overriding
duty to protect the foreign waterborne commerce of the United
States; and a very important tool in the implementation of
that responsibility is an American merchant marine which is
permitted to have active companies as strong financially as
the commercially or governmentally mandated conglomerates
of foreign merchant marines.

The Department of Justice has not taken a position when
foreign countries and their merchant marines have formed
corporate combinations which are contrary to our antitrust
policy and laws. It appears that while such is permissible for
foreign participants in our ocean commerce, when the same is
engaged in by our own carriers, the arsenal of federal anti-
trust weapons is leveled against it. For the Justice Depart-
ment to acquiesce in actions taking place in other countries
which have a direct effect on our foreign commerce and then
attempt to restrain American firms from competing with the
same tools, in our opinion, is not in the best interests of the
foreign commerce of the United States. This negative approach
by the Department of Justice and the other parties to this case
will seriously hamper and limit the competitive thrust of the
American merchant marine and negate the mandate of our
shipping laws for equal treatment of all flag carriers. Such a
result is especially odious when the balance is weighted
against our own merchant fleet, particularly at a time when

16 F.M.C.
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our country is attempting to do everything possible to alleviate
trade deficits and place American corporations, which must
compete internationally, in a viable competitive position.

Kidde has made no attempt to develop the field of water-
borne transportation and now gives evidence of intending to
dismember USL if prevented from a complete divestiture of
the whole. On the other hand, we see Reynolds wishing to ac-
quire United States Lines, having experience in the foreign
waterborne commerce by the U.S. by virtue of its ownership of
Sea-Land, and willing to inject financial life into USL with a
fresh approach to the operation of USL as a viable member of
our merchant marine.

The proponents have stated that they will keep USL inde-
pendent of Sea-Land in all ways, and we are attaching condi-
tions under which Reynolds, through RJI, can operate USL
and implement their willingness to keep USL’s identity in all
respects separate from Sea-Land’s. The conditions will permit
us to follow the progress of the acquisition and, at any time in
the future, demand Reynolds’ divestiture of USL if operations
are not in character with our original approval. We are insur-
ing this, among other ways, be requiring that all types of con-
certed action between USL and Sea-Land receive prior ap-
proval of the F.M.C. In addition, Reynolds has a histery of con-
trol over independent competing interests, as in the tobacco
industry.

The agreement we are approving is not the type merger as
were the Prudential-Grace or the proposed APL/PFEL/AML
mergers, whereby independent identities were either effec-
tively blended into one or the same result reserved by the par-
ties to accomplish. We are empowered to keep and are intent
upon keeping a very close regulatory watch on the relationship
of Sea-Land and USL, following their activities as the Con-
gressionally established trustee for the public interest in the
foreign waterborne commerce of the United States.

With respect to the primary Justice Department concern,
that being the carriage of military and other government
cargo, in our approval of a modified acquisition, we are placing
regulatory restraints on the carriers’ dealings with the Mili-
tary Sealift Command including the requirement that the par-
ties submit reports to the Commission and grant the Commis-
sion access to their records. Also, other types of information
may be required to be filed with the F.M.C. to insure against
the government being charged unreasonably high rates.

16 F.M.C.
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In consideration of Reynolds’ willingness to help ensure that
USL will remain a continuing viable company, in the absence
of any other financial interest coming forward, and with the
knowledge that Kidde wants to be rid of USL and may in frus-
tration dismantle the company, we are taking an action which
will permit Reynolds to infuse new private money into USL
and the merchant marine.

While our ultimate conclusions differ from those of the Chief
Administrative Law Judge, our examination of his findings of
fact and the exceptions thereto convince us that those findings
were well founded and proper and we adopt them as our own.
In order to place our discussion and conclusions in their proper
context we set forth immediately below the initial decisien in
its entirety.A8

INITIAL DECISION OF C. W. ROBINSON,
PRESIDING EXAMINER'

The agreement here involved (the agreement or merger
agreement), dated November, 9, 1970, was filed with the Com-
mission on the same date for approval under section 15 of the
Shipping Act, 1916 (the Act).? The agreement provides, among
other things, that RJI Corporation (RJI), a newly formed cor-
poration wholly owned by Reynolds Tobacco Company
(Reynolds), shall be merged into United States Lines, Inec.
(USL), wholly owned by Walter Kidde Company, Inec. (Kidde),
and that RJI shall cease as a corporate organization. In ex-
change for Reynolds’ promissory note (see second paragraph
below), Kidde will deliver to Reynolds all the outstanding stock
of USL, and USL will be a wholly owned subsidiary of
Reynolds. Upon failure of approval by this Commission, the In-
terstate Commerce Commission, or the Maritime Administra-
tion, or approval on terms and conditions not acceptable to
Reynolds, the agreement shall be automatically canceled, as
will the proposed charter by Sea-Land Service, Inc. (Sea-Land),
wholly owned by Reynolds, of USL’s vessels under Agreement
No. 9827 (Docket No. 69-56).> If both the charter and the

A% Only the style of the case, headnotes, appearances, etc., have been amitted. We have not renumbered
his footnotes.

' This decision became the decigion of the Commission Feb, 8, 1074,

? Approval also is sought from the Interstate Commerce Commission and the Maritime Administration
of the Department of Commerce.

? Agreement No, 8827, dated October 27, 1969, and filed with the Commission for appreval under section
16 of the Act, proposed that USL will charter to Sea-Land 18 containerships and related equipment for a
period of 20 yeara, with the option to purchase at the end of the charter, The total payment to USL would
be over $1 billion. The matter proceeded through hearing, an Examiner’s initial decision, a reopening by

16 F.M.C.
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merger agreements are approved, the effective date of the
charter is to be deferred until consummation of the merger, in
which case the charter will be an intra-corporate transaction
between two wholly owned subdivisions of Reynolds.

A supplemental agreement attached to the agreement sets
forth the duties and obligations of Reynolds to Kidde should
the merger not be consummated {more details later). The sup-
plemental agreement will not be affected by the disapproval of
the agreement, or approval on terms and conditions not ac-
ceptable to Reynolds.

A second attachment to the agreement is an 8-percent prom-
issory note of Reynolds te Kidde for $65 million, dated and
bearing interest from November 9, 1970, and maturing either
in 1974 at the earliest or in 1976 at the latest.

By order served December 16, 1970, the Commission insti-
tuted this proceeding to determine whether the agreement
should be approved, disapproved, or modified. The ¢rder states
that the supplemental agreement and the promissory note, al-
though attached to the agreement, “were not specifically filed”
(for approval). The parties are directed by the order to address
themselves to the following matters (verbatim):

1. The transportation needs which necessitate the merger and the deriva-
tive benefits to the public of any approval;

2. Whether the Commission has section 15 jurisdiction over the parties
and the Merger Agreement;

3. Whether the Supplemental Agreement and the promissory note are sec-
tion 15 agreements, and if so, should they be approved;

4. The nature, scope and characteristics of the presently competing trans-
portation systems;

5. The impact of approval upon container, breakbulk, commercial and
military movements;

6. The impact of approval on proponents’ competitors, both U. 8. and
foreign;

7. Reynolds’ plans for merging USL into its corporate structure and its
plan for the operation and control of USL;

8. The effect on the current USL and Sea-Land vessel deployments of the
merger;

9. The future service intentions of Reynolds, Sea-Land and USL assuming
approval and disapproval of the merger;

10. ~ The possible loss of benefits from the maintenance of an independent
USL which would have existed under the charter, but would not exist if the
Merger is effectuated;

11. The impact of approval upon labor;
the Commission, and a supplemental initial decision. The charter was approved by the Examiner. The
Commisgsion suspended the time for filing exceptions to the initial decisions and denied a motion to dis-
continhue the proceeding in order “*to permit consideration of the charter * * * when the merger agree-
ment proceeding * * * is ready for Commission decision.” It is agreed that reference may be made in the
present proceeding to the evidence in No. 69-56.

16 F.M.C.



144 FEDERAL MARITIME COMMISSION

12. The relevant market;

13. The basis for determining the amount of payment under the merger;
and

14. Alternatives available for satisfying any asserted transportation needs,
realizing any asserted public benefits, or facilitating Kidde's disposal of USL

The following intervened: Maritime Administration of the
Department of Commerce, International Longshoremen’s As-
sociation, AFL-CIO (ILA), National Marine Engineers Benefi-
cial Association, AFL-CIO (MEBA), International Qrganiza-
tion of Masters, Mates and Pilots, AFL-CIO (MMP), Marshal P.
Safir, and Arnold Weisberger. Although named as parties in
the order of investigation, neither Pacific Far East Line, Inc.
(PFEL), nor Prudential-Grace Lines, Inc. (P-G), participated in
the hearing or filed briefs.

The hearing consumed 26 whole or partial days; 26 witnesses
testified; 193 exhibits were received or marked for identifica-
tion; and the transcript totaled 3676 pages.

BASIC FACTS®
Preliminary

1. The house of Reynolds, one of the country’s largest busi-
ness concerns, wholly owns McLean Industries, Inc,, which in
turn wholly owns Sea-Land. Kidde is also a many-faceted com-
pany, with about 80 subsidiaries in the United States and
abroad. Kidde first acquired a stock interest in USL late in
January 1967; in January 1969 complete ownership was ac-
complished. At the end of 1970 Kidde’s assets were $514 mil-
lion; its net sales and operating revenue for that year were
$818 million.

2. From the deposition taken of him on January 21, 1970,
the chairman of Kidde, Fred R. Sullivan, seemed pleased with
the performance of USL. One month later Sullivan and the
president of Kidde informed USL’s president, John J. McMul-
len, that USL’s results were unsatisfactory and that they
would consider the sale of USL. McMullen expressed an in-
terest in buying the company, but after considerable dickering
the matter fell through. In the meantime, Kidde enlisted the
services of several investment firms to explore the possibility
of sale, but again the efforts were unavailing. Kidde was ad-
vised by these firms that the charter was not the answer to the
problems of Kidde and USL.

* The discussion and conclusions will not alwaya correspond with the exact wording of the order, but all
subjects will be covered.

® Other facta will be found under the hearing “DISCUSSION AND CONCLUSIONS,”
16 F.M.C.
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8. In October 1970, at breakfast in Sullivan’s home, Sullivan
and Malcolm MecLean, a director of RJI and president of
McLean Industries, Ine., initiated discussions on what very
shortly became the merger under consideration. Whether
McLean had previcusly telephoned Sullivan to find out about
the status of the charter proceeding—as is McLean’s
recollection—or whether he telephoned to ask whether Kidde
was interested in selling USL to Reynolds—as Sullivan
recalls—is wholly immaterial. Neither the president nor vice
president of USL was aware of the negotiations.

4. As already seen, in case the merger is disapproved, or
approved on terms not acceptable to Reynolds, the supplemen-
tal agreement comes into play. Under it Reynolds is obligated,
not later than November 9, 1976, to find a substitute buyer
who will assume Reynolds’ obligations under the merger
agreement. The substitute has a choice of merger, stock ac-
quisition, or purchase of assets and liabilities. Selection by
Reynolds of a substitute is vested in a financial institution of
Reynolds’ choice, subject to veto by Reynolds if Kidde exer-
cises its right to secure a guarantee by Reynolds of the
substitute’s note or if the fair value of USL, in Reynolds’
judgment, is in excess of the price offered by the substitute.
The financial institution is to credit any proceeds received
from the disposition of USL as a part payment of the Reynolds
note, which, unless fully satisfied, will be delivered to Kidde.
Disposition may bz accomplished by public sale of USL stock,
distribution of the stock to Reynolds stockholders, public auc-
tion of USL’s assets, or a combination of these alternatives,
but there is a preference for preserving USL as an operating
entity so long as this is not materially disadvantageous to
Reynolds.

U. S.-flag container services

5. For many years USL, as a subsidized line, operated a
large number of breakbulk vessels in the North Atlantic/
Europe and Atlantic coast/Far East trades. Its subsidy con-
tract, under which it had received about 18 percent of the total
subsidy paid to all operators, expired in 1969. The renewal ap-
plication was never carried through, and a temporary exten-
gion on one route ended in 1970.

6. In 1968-69 USL put into service in the North Atlantic
trade its eight “Lancer” class containerships, having indi-
vidual capacity of about 1200 20-foot container equivalents and

16 F.M.C.
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a speed in excess of 23 knots. The company also converted
eight Mariner vessels into containerships (now referred to as
“Leader” vessels), with individual capacity of 929 20-foot con-
tainer equivalents and a speed in excess of 20 knots. These two
types are excellent vessels and constitute the second largest
containership fleet in the world. Six Leaders are used in two
weekly services between Atlantic ports and western Europe,
and represent the largest containership operation in this
sphere. The other two Leaders, together with the eight Lan-
cers, operate on a six-day schedule between east and west
coast ports, on the one hand, and the Far East, on the other
hand, in what is known as the “Seabridge” or tricontinental
service, established in September 1970. Transshipment at New
York, eastbound and westbound, enables USL to supply a
through service between Europe, the North Atlantic, the west
coast, Hawaii, and the Far East, as well as an intercoastal ser-
vice. Both the North Atlantic and the Far East services are
connected with feeder services at their foreign destinations.

7. In addition to its containership fleet, USL, has 14 “Chal-
lenger” class breakbulk vessels under charter to the military.
These have a speed in excess of 22 knots and an average dead-
weight capacity of 18,600 tons; 11 have an above-deck capacity
for about 128 20-foot container equivalents each.

8. USL operated profitably until 1966. In 1967 it sustained
an operating loss of $2 million; in 1968, a loss of $9 million; in
1969, the first full year in which the Lancer vessels were used,
a profit of $8 million; and in 1970, a year of transition when
subsidy had expired, a loss of $3 million. The 1968 loss is ac-
counted for to some significant extent by write offs. The profit
for 1969 would have been only $600,000 without reserves, and
in 1970 the loss would have been $12.86 million without re-
serves. The company’s net cash outflow in 1970 was about $5.7
million, excluding the cost of long-term debt. In the last quar-
ter of 1970 the company was unable to meet day-by-day ex-
penses and obligations. Losses for the first two months of 1971
were estimated at $1 million before taxes and application of
reserves; for the entire year, the estimate was that operating
revenue would exceed cash requirements by $36 million.

9. As of the time of the hearing, the principal bank debt of
USL approximated $27.6 million and was to mature on March
81, 1971 (subsequent to the completion of the hearing). The
company being unable to make payment, negotiations were
under way among Kiddie, USL, and the banks looking toward
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an acceptable refinancing program in place of 30-day exten-
sions, the latest of which expired on May 31, 1971, Late-filed
exhibit no. 193, a letter from Kidde’s attorney to the.Examiner,
dated May 27, 1971, states that a further extension was ex-
pected until June 30, 1971. In May, USL secured $15 million
from another source, secured by a mortgage on two unencum-
bered Lancer vessels, plus a guarantee by Kidde to advance $2
million additional collateral in case of USL’s default, or in the
alternative, at Kidde’s option, for Kidde to purchase USL’s
total obligations under the mortgage agreement. As of the
time of hearing Kidde had advanced to USL a total of $9 mil-
lion. After allocating to Kidde $2 million from the new loan, the
balance of $13 million was applied as follows: approximately
$5.3 million for USL operating working capital, and approxi-
mately $7.6 million as payment to the banks, which reduced
bank loans to $20 million.

10. Sea-Land, an unsubsidized company, began a coastwise
containership service in 1956. This was expanded in due course
to Puerto Rico, the intercoastal trade, Alaska, the Dominican
Republic, Jamaica, and other Caribbean islands. More relevant
to the present proceeding, however, are the services between
the U. S. North Atlantic and northern Europe and the
Mediterranean, and between the Pacific coast and the Far
East, about which more will be said hereafter. Suffice it to say
at this point, Sea-Land is the world’s largest containership
operator.

11. The carriage by Sea-Land of military cargo in contain-
erships began in 1966, from the Pacific coast to the Far East.
There followed, at the end of 1968, an eastbound commercial
service to the Pacific coast from the Far East with vessels
which earried military cargo westbound. Finally, in early 1971,
a westbound commercial service in that trade was started in
order to fill space not used for military cargo. In January 1971
the North Atlantic/northern Europe commercial service was
twice weekly; to the Mediterranean, once weekly. The various
U. S.-foreign services utilize chartered foreign-flag feederships
and U. S.-flag feederships are used in the domestic relay sys-
tem (a total of 15 ships with a capacity of over 2700 20-foot
container equivalents).

12. At the time of hearing Sea-Land either owned or char-
tered 63 linehaul containerships,® two of which, with a speed in

8 This number has been settled upon after examination of the whole record. The parties do not agree on
a number. Sea-Land’s exhibits 49 and 125 are not compatible, as understood by the Examiner.
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excess of 22 knots, were under construction in Germany in 1970
for Matson Navigation Company and purchased at that time
for $30 million by a Reynolds subsidiary on behalf of Sea-Land
(a third may be acquired).” The capacity of the 63 ships is
84,644 20-foot container equivalents, plus 646 40-foot contain-
ers. To be added to the foregoing are eight vessels financed by
Reynolds and under construction in Germany and the Nether-
lands, each with a capacity of 1948 20-foot container equival-
ents and geared to 33 Knots, and will be chartered by Sea-
Land. These will be the largest and fastest containerships in
the world. Delivery is estimated to commence in January 1972,
the last one to be received in September 1973 or shortly there-
after.

13. The two Matson ships and the eight ships being built in
Europe will offer more container capacity than that of any
other American-flag operator. The 17 vessels used in the
domestic trades also exceed the number of ships operated by
any other U, S.-flag operator in both the foreign and domestic
services. Aside from the Matson vessels, the presently owned
fleet is composed principally of vessels constructed during
World War II {(and later converted) and are slow and of limited
capacity. From four to six of the oldest vessels may be retired
by 1974.

14. The commencement by USL of the Seabridge service in
1970 made that company the only direct competitor of Sea-
Land in the total U. S. foreign commerce. As already noted, the
two companies are the largest containership operators in the
North Atlantic. Now served by relay via Puerto Rico, Sea-Land
has been considering a direct service between the Atlantic
coast and the Far East.® There also are expansion plans for
that trade irrespective of the outcome of the present proceed-
ing. Sea-Land and USL are highly competitive for the carriage
of military cargo. For instance, under RFP 500 (July 1970 -
June 1971) USL underbid Sea-Land in five of the seven trans-
pacific trade zones, and the same was true in all three North
Atlantic/Mediterranean zones. In June 1971 Sea-Land received
a two-year $71 million contract to carry military cargo to Viet-
nam.

16. Sea-Land’s marketing methods are extensive and de-
signed to take advantage of all trade possibilities in the United

" One was chartered to Sea-Land on Detember 81, 1870, for & term of five years; the second is to be
delivered in 1971 under a 5-year charter.

® Official notice is taken that Sea-Land became a member of the Far East Conference (Route 12) on
August 20, 1971.
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States and abroad. Its domestic relay activities provide a vast
and unique opportunity to gather cargo for its linehaul ships
in the foreign trade; no other U, S.-flag containership operator
is able at present to match these competitive efforts. This ex-
ertive force will be further expanded through 1975 even should
the merger not be approved.

16. For the first three quarters of 1970, Sea-Land’s profit
(or loss) for its various services here concerned was as follows:

North Atlantic. . ... ..ottt i i it e e e iiiaaeans $ 363,000
MediterTam@an ... ..ttt s v ettt ettt e (3,793,000)
T L= 20 ¥ 1 18,802,000
Okinawa/Philippines ...... ...ttt it e 5,043,000
Far East commercial ...... ... 0. i i 4,632,000
Foreign commercial .. .......oiiiiiiiiiiii ittt i 1,202,000
Miltary CONETACES ... i'vi ittt ittt iiisiiaeateerareanenrnnnnnns 23,845,000

The profit of $1,202,000 on foreign commercial shipments was
derived from revenues of $70,045,000, and is a rather low re-
turn. In contrast, the profit of $23,845,000 on military contracts
was predicated on revenues of $74,999,000.

17. American Export Isbrandtsen Lines, Inc. (AEIL), has a
weekly service on Trade Route 5-7-8-9, utilizing three new
“Seawitch” class containerships with an individual capacity of
928 20-foot container equivalents and a speed of 21 knots. This
is the most important route in American foreign commerce
(North Atlantic/U. K, Ireland, the Continent (Germany south
of Denmark to northern border of Portugal)); it also has the
largest percentage of cargo moving in containers (about 60
percent in 1969), which has brought U. S.-flag breakbulk opera-
tions to a virtual halt.

18. There also is an AEIL weekly Mediterranean service on
Trade Route 10 (North Atlantic/Mediterranean), in which
there are utilized four modern “Seabridge” class roll-on-roll-off
containerships, recently purchased from Moore-McCormack
Lines, Incorporated, with an individual capacity of 824 20-foot
container equivalents and a speed of 24 knots, and one con-
verted containership; also a fortnightly service with four
breakbulk ships. This route has been the company’s basic area
of operation and is the oldest American-flag service in the
area. About 30 percent of the cargo on the route is tied in to
foreign-flag vessels, and only about 30 percent of the general
liner cargo is containerized because of the underdeveloped
economy of the area. Sea-Land entered the trade several years
ago as the result of a low bid on military cargo; its financial
results therefrom have been so unsatisfactory that it recently
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announced a switchover to foreign-flag vessels. AEIL also op-
erates on two other trade routes: a fortnightly service on No.
18 (Atlantic and Gulf/India, Persian Gulf, Red Sea) with nine
breakbulk ships, and a 12-day service on No. 12 (Atlantic/Far
East) with seven partial containerships about 10 years old.

19. Three more Seawitch vessels are scheduled for delivery
to AEIL in 1972-73. The company also must take further steps
to upgrade its fleet in order to fulfill obligations under
operating-differential subsidy contracts with the Maritime
Administration. If the Seabridge vessels are jumboized their
container capacity would be nearly doubled. There are a few
breakbulk vessels which could be converted to containerships.

20. American President Lines, Inc. (APL), operates three
all-freight subsidized services, competitive to some extent with
Sea-Land and USL. A weekly transpacific service between
California and the Far East utilizes five new breakbulk vessels
with ondeck container capacity, two largely containerized ves-
sels, and usually one additional such vessel; this service is pro-
fitable. The round-the-world service operates on fortnightly
frequency, using seven Mariner vessels capable of carrying
containers on deck and in the square of the hatches; there are
marginal results from this service. The Atlantic/Straits service
serves the Atlantic coast, California, the Far East, and
Malaysia with seven breakbulk vessels on a 16-day frequency,
and is not profitable.

21. There are under construction for APL four “Pacesetter”
class containerships, having an individual capacity of 1209
20-foot container equivalents and a speed of 23 knots. Delivery
is called for between July 1972 and March 1973, and they are
scheduled for the transpacific service. Five “Sea Master” class
vessels in the transpacific service are to be converted to con-
tainerships having a speed of 23 knots and an individual capac-
ity of 876 containers; these are planned for delivery between
February and August 1972 and eventually will be used in the
Atlantic/Straits service, The Mariner vessels probably will be
converted to full containerships for the round-the-world ser-
vice. There will be containership operation in some form in all
three services by 1973.

22. Completely owned by APL,* American Mail Line Ltd.
(AML) has two subsidized services, both competitive with
Sea-Land and USL. One service, between the Pacific North-
west and the Far East, utilizes five C-5 vessels and two

? This has come about since the hearing.
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Mariner breakbulk vessels on a 9-10 day frequency. The C-t's
can carry 469 containers on deck and in the hatch wings, and
at the time of hearing they were the largest freighters in the
world. The other service, on a monthly schedule, originates in
the Pacific Northwest and proceeds to Southeast Asia, turning
at Calcutta and East Pakistan and returning via California.
Three Mariners, which can carry some deck containers, ply
this route; the service is unprofitable. The company is convert-
ing three Mariners to full containerships, with an individual
capacity of 892 20-foot container quivalents, to be used bet-
ween the Pacific Northwest and Japan. Four of the C—5’s will
be kept on the Far East run and one may join the other two
Mariners in the Southeast Asia-Bay of Bengal service.

23. In addition to its domestic container services
(Atlantic/Puerto Rico, west coast/Hawaii, and Guam), Seatrain
has an Atlantic/North Europe container service, and is consid-
ering a west coast/Far East service. Its North Atlantic fleet is
being replaced with four containerships having individual
capacities of 1900 20-foot container equivalents and a speed of
about 25 knots, under construction in Germany for operation
under the British flag. The company has no long-range plans
to operate under the American flag on the North Atlantic. In
addition to its common carrier services, Seatrain owns and op-
erates tankers and bulk vessels, some under foreign flag,
under charter for the carriage, principally, of oil and grain.
Another endeavor is the operation of the ex-Brooklyn Navy
Yard. The company’s assets have increased from $72 million in
1966 to $206 million in 1969.

24. Although, as mentioned, PFEL and P-G were named as
parties to the proceeding, they did not participate in the hear-
ing and did not file briefs. PFEL operates a weekly subsidized
service on Trade Route 29 (transpacific, broadly speaking) with
nine breakbulk vessels. Recently it purchased from The
Oceanic Steamship Company four ships which had been oper-
ated on Trade Route 27 (Pacific coast/Australia and New Zea-
land) and two containerships under construction, the latter
having an individual capacity of about 1450 20-foot container
equivalents and a speed of 23 knots; these should enter service
in 1972-73 and it is contemplated that they will ply Route 29 in
exchange for two vessels now operating thereon, In addition to
the above, PFEL has six LASH-type ships on order or under
construction, with an individual capacity of about 1500 20-foot
container equivalents and a speed of 23 knots, to be used on

Route 29.
16 F.M.C.
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25. P-G, a subsidized operator, is acquiring five LASH-type
vessels for operation on Route 10 (at least one has been deliv-
ered), with an individual capacity of about 1500 20-foot con-
tainer equivalents and a speed of 23 knots. Since consolidation
of Prudential and Grace there is a subsidized service between
the Atlantic and Pacific, respectively, and the Caribbean and
east and west coast of South America, which have no U.S.-flag
competition.

26. Not a party to the proceeding, Lykes Bros. Steamship
Co., Inc., has under construction three “Seabee”-type vessels
with an individual capacity of 1800 20-foot container equiva-
lents and a speed of 20 knots, for probable operation on Route
21 (Gulf/western Europe). In addition, there are nine units
scheduled for conversion to part containerships, with an indi-
vidual capacity of fewer than 200 20-foot containers and a
speed of under 18 knots. The company also operates in other
important trades.

27. Another line not made a party to the proceeding, Far-
rell Line Incorporated, operates a subsidized service on Route
16 (Atlantic-Gulf/Australia and New Zealand), rather recently
purchased from USL, for which it has under construction four
containerships with an individual capacity of 878 20-foot con-
tainer equivalents and a speed of 23 knots, for delivery in
1971-72. The company also has two newish part containerships
with an individual capacity of 232 20-foot contapiners and a
speed of 21 knots. In addition to the southwest Pacific run,
there is a service to South and East Africa from the Atlantic
(Route 156-A), which is the company’s original area of opera-
tion.

28. Moore-McCormack Lines, Incorporated, not a party to
the proceeding, formerly operated a service on Route 5-7-8-9,
but its four new roll-on-roll-off ships in that service were sold
recently to AEIL, as previously mentioned. It owns six part
containerships about five years old, with an individual capac-
ity of 3801 20-foot containers and a speed of 21 knots, and five
older and slower part containerships.

29. The last of the U. S-flag containership operators to be
here mentioned—also not a party to the proceeding—is States
Steamship Company.® This line has five ships with an indi-
vidual capacity of 200 20-foot containers and a speed of 23
knots, plus six which can carry 167 20-foot containers each at a

'* Delta Steamship Linen, Ine., a subsidized operator, has services from the Gulf to South America and
to Africa, but the record containa no information ae to it which ia comparable to that of the other lines.
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speed of 20 knots. Both classes of ships serve the transpacific
trade (in its broad connotation).!!

Foreign-flag competition

30. Without going into detail, the record is replete with the
many combination and individual company operations of
foreign-flag containerships in direct competition with U. S.-
flag counterparts. The principal areas of this competition
are Atlantic/North Europe, Atlantic/Mediterranean, Pacifice/
Far East, and Atlantic/Far East. These operations continue to
grow as new and efficient vessels are added.

31. It was estimated by the economic witness for API.-AML
that by mid 1971 the one-way annual container capacity on the
routes just mentioned would be as follows:

U.S. Flag Foreign Flag
No. 5-T-8-9 ... .. e, 240,452 344,603
No. 10 .. 62,882 38,189
No. 12 e 46,147 None
No. 29 . o 152,756 108,426
Total ... 502,237 490,618

Relevant market

32, As already seen, the routes where competition between
U.S.-flag and foreign-flag containership services are most
acute are Atlantic/North Europe, Atlantic/Mediterranean,
Atlantic/Far East, and Pacific/Far East. Responsible witnesses
for Sea-Land and USL agree that vessels carrying only con-
tainers are the most economically practical for a container
service. Furthermore, containership operation is generally
congidered to be one that is apart from other types of service.

33. Almost hopelessly irreconcilable are the statistics per-
taining to the available containerable? commercial cargo on
the relevant routes. Here, as in most cases where cargo esti-
mates are made, there is a technical battle between the pre-
parers of the estimates, representing as they do opposing in-
terests in the matters at issue. The Examiner does not propose
to enter this mental arena as he believes it to be unnecessary
for present purposes. It is sufficient, under the circumstances,
to conclude that in 1970 a reasonable estimate of such cargo

"' Bome of the information concerning the carrviers referred to has been obtained from “Essential
United States Foreign Trade Routes,” December 1969, published by the Mzaritime Administration of the
Department of Commerce.

" The Examiner prefers this apelling to “containerizable”.
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was in the general magnitude of 8,000,000 long tons (in and
out) on Route 5—-7-8-9; 2,000,000 long tons (in and out) on Route
10; 4,000,000 long tons (in. and out) on Route 12; and 3,000,000
long tons (in and out) on Route 29—or a total of 17,000,000 long
tons.t®

Containerized cargo carried

34. In 1969, the only year of record, and limited to routes
5-7-8-9 and 29 (the two largest areas), 3,078,257 long tons (in
and out) of containerized cargo were carried by U. S.-flag and
foreign-flag lines on the former, the U. S.-flag vessels account-
ing for 80 percent; on Route 29 there were 2,093,379 long tons
(in and out) of containerized cargo, with 61 percent handled by
U. S.-flag vessels. The figures for both routes include commer-
cial, military, and mail cargo. Limited to commercial cargo,
2,769,097 tons were carried by all flags on No. 5~-7-8-9, 66 per-
cent of which was on U, S.-flag vessels; on No. 29, 1,206,703
tons of commercial cargo were carried, 34 percent of which was
on U, S.-flag vessels.

Cargo reserved to U. S. flag

34. In 1969, the cnly year of record, and limited to routes
b-7-8-9 and 29 (the two largest areas), 3,078,257 long tons (in
and out) of containerized cargo were carried by U. S.-flag and
foreign-flag lines on the former, with U, S.-flag vessels ac-
counting for 60 percent; on Route 29 there were 2,093,379 long
tons (in and out) of containerized cargo, with 61 percent hand-
led by U. S.-flag vessels. The figures for both routes include
commercial, military, and mail cargo. Limited to commercial
cargo, 2,769,097 tons were carried by all flags on No. 5-7-8-9, b6
percent of which was on U, S.-flag veasels; on No. 29, 1,206,703
tons of commercial cargo were carried, 34 percent of which was
on U, S.-flag vessels,

Cargo reserved to U. S. flag

35, Certain cargoes are reserved by law to vessels flying the
U. S. flag. One such type is military cargo, the other is
government-impelled commercial cargo. These two classes are
very important to the welfare of the American lines.

36. In 1969, on Route 6-7-8-9, military cargo amounted to

«!3To enable the reader to avoid plodding through a mass of data, see Exhibit 428, table B-44 (as cor-
rected), in Docket No. 69-56.
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36 percent of all U. S.-flag outbound traffic; on Route 29, 81
percent, Outbound and inbound, 19 percent of the U. S.-flag
container cargo on No. 5-7-8-9 was military; on No. 29, 66 per-
cent, Government-impelled cargo constituted 21 percent of the
commercial liner exports in 1969, 61 percent of which was car-
ried by U. S.-flag vessels.

37. Sea-Land carries about 95 percent of the transpacific
military cargo. Receipts of about $91 million in 1969 from
military cargo were nearly twice that of any competitor. In
the same year, military and government-impelled cargoes
amounted to 62 percent of the revenue tons handled by Sea-
Land in its foreign services. For the first three quarters of
1970, Sea-Land’s revenues from military cargo represented
about 60 percent of the company’s total revenues and about 50
percent of its cash return. For APL and AML, military and
government-impelled cargoes were about 70 percent of their
outbound transpacific volume in 1969 and 1970.

Cargo wedded to foreign flag

38. A part of the cargo in the foreign commerce of the
United States moves by foreign-flag vessels because of
nationalistic preference. This is quite easily understood and
appreciated.,’* About 40 percent of the desirable liner cargo
from the Pacific coast to Japan finds itself in Japanese vessels.
Sea-Land, in its projections, estimates that 45-50 percent of
the U. S.-Japanese trade will be garnered by the Japanese
lines. USL agrees that the Japanese lines will predominate.
The Japanese situation is largely the result of immense busi-
ness combines that include steamship companies. To a lesser
extent the flag-conscious situation exists in other transpacific
trades. It was estimated that about 80 percent of the
Atlantic-Europe trade is safely within the province of foreign-
flag lines.

Plans of Reynolds, USL, Sea-Land

Item 7 of page 3 of the order of investigation, as seen earlier,
calls for “Reynolds’ plans for merging USL into its corporate
structure and its plan for the operation and control of USL,”
and item 9 seeks “The future service intentions of Reynolds,
Sea-Land and USL assuming approval and disapproval of the
merger.” As it would be quite difficult to divorce the two items

4 There seems te be a growing feeling in this country that a medicum of U.S.-flag preference is emerg-
ing.
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in any discussion, they will be handled together for conve-
nience and comprehensive understanding. The statements
below, unless indicated to the contrary, are those of the re-
spective parties and are not necessarily the conclusions of the
Examiner,

89. If merger is approved. Following approval, Reynolds
would maintain USL as a wholly owned subsidiary, with con-
tinued operation under the existing name, and independent of
Sea-Land. USL would have its own management, accounting,
labor relations, and construction funds. If the charter between
Sea-Land and USL is approved (Docket No. 69-56), USL will
man and operate its 16 containerships for the account of Sea-
Land for a 20-year period, subject to all the terms of the char-
ter agreement. As pointed out earlier, approval of the charter
would mean more than $1 billion for USL over the 20-year
period ($30 million annually), and Reynolds would negotiate
with the Maritime Administration for a tax-deferred fund
under the Maritime Act of 1970 to enable construction of vari-
ous types of ships. Should there be competing operations,
Sea-Land vis-a-vis USL, this would be eliminated to ensure
dependable service to shippers.

40. It has been the policy of Reynolds to contribute its re-
sources and skills to assist acquired concerns in order to place
them on a sound financial basis. Furthermore, Reynolds sees
to it that its subsidiaries are operated in a reasonable and
prudent business and financial manner. In the case of USL,
Reynolds would render assistance through capital advances,
renegotiation of outstanding debts, and whatever else would
be necessary to assure that USL would have a current debt
status,

41. USL would expand its operations into other areas, and
would operate its 14 Challenger breakbulk vessels under the
merger regardless of whether the charter is approved; fur-
thermore, they will not be used by or for Sea-Land. Reynolds
would accept as a consideration for approval of the merger
that it would obtain prior approval of the Commission should it
decide to transfer the use of the Challengers from USL to
Sea-Land. As another concession, Reynolds would obtain ap-
proval of the Commission before a change is made in the char-
ter. Now under charter to the military, as previously men-
tioned, USL would prefer to keep the Challengers on military
charter. Should the military terminate the charters, USL
could operate all or some of the ships in commerecial breakbulk
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services, convert all or some to containerships, charter all or
some to other operators, or sell one or more.

42, Sea-Land will obtain the use of the 16 USL container-
ships upon approval of both the merger and the charter. These
vessels will upgrade Sea-Land’s fleet of vintage ships, and will
be integrated into Sea-Land’s worldwide system of terminals
and services to achieve high productivity. As of the time of the
hearing, Sea-Land had not established fixed deployment of
USL’s containerships for the 20-year charter period. Although
there was a suggestion as to how the combined Sea-Land and
USL fleets might be used by 1973-74, the prognostication is of
little value inasmuch as many factors would have to be con-
sidered in the meantime, As for its own ships, it was stated
that the first two of the eight large SL-7 vessels building or on
order in Holland and Germany would be used in the trans-
Atlantic trade, and that the next several would be used in the
transpacific trade. After the implementation of the charter
Sea-Land would maintain basically the same level of service in
each trade as did USL.

43. If merger is disapproved. In this event, USL would con-
tinue to operate its containerships as at present, pending
eventual disposition of the company in accordance with the
supplemental agreement. The principal witness for Reynolds
testified that, following disapproval, USL would be sold “as a
going concern.” As already pointed out, an independent finan-
cial institution will dispose of USL, but the operation of the
company will not be affected and Reynolds will have no legal
right to interfere with USL’s general competitive eapability.
Reynolds can only take steps to protect itself against guaran-
teeing the credit of a poor-risk purchaser, and seeing to it that
the price received for the sale of USL is reasonably related to
fair market value at the time of sale.

44, Sea-Land would follow through with plans to broaden
its operations both as to sailings and areas served, and would
take whatever steps necessary for an aggressive and well-run
company to maintain its place in the sun. Between 1973 and
1975 the following deployment of its vessel is either proposed
or contemplated:

In 1973 five additional SL-7s and one additional Matson type vessel will be-
come part of the fleet. One SL-7 will be added to the North Atlantic, joining
the earlier SL-7 vessel placed in this trade providing weekly service in each
direction with these high speed ships. The remaining SL-7 ships will be placed
in the Far East service. With a call every week in the Far East, four additional
feeders will be necessary to collect the cargo from the outports to fill these
vessels.

16 F.M.C.
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With the expected drop in military cargo, the six C4J veasels will be trans-
ferred from the Viet Nam service to the Intercoastal service where they will
serve New York directly. The added space will be necessary to handle the ex-
pected East Coast/Far East commercial freight in both directions.

A shuttle service will be instituted on the West Coast to collect and distrib-
ute the SL-7 cargo and the Texas service will increase capacity from 225 vans
per week to 360 vans per week to handle the extra freight needed for Europe.

The two Matson ships released from the North Atlantic and an additional
veasel of similar characteristics, which will have to be acquired, will be placed
in the Mediterranean service, Feeder capacity will have to be expanded to
three vessels in order to fill the weekly capacity of the Matson type vessels.

With the additional capacity delivered and redeployment of the fleet to pro-
vide maximum competitive service six C2 vessels (with cranes) and two C2X
veasels (without cranes) will be excess and are not included in the deployment
schedules. Such vessels can then either be sold, sub-chartered, or used to de-
velop market opportunities not yet fully explored.

45. Although Sea-Land’s deployment, by its very nature,
must be tentative and flexible in the next few years, the
foregoing excerpt represents management’s best judgment; no
reason appears why it should not be accepted for what it is,
namely, an educated forecast.

Impact upon labor

46, ILA is the longshore union whose members load and un-
load vessels serving Atlantic and Gulf ports, irrespective of
flag. It also performs terminal functions such as stuffing and
stripping containers and loading and unleading trucks. Re-
gardless of whether the merger is approved, this union will
continue to perform those functions. Its principal concern is
that the proposed merger would reduce the number of
longshoremen needed to handle the traffic. Sea-Land and USL
use different terminals; if the merger is approved, and to the
extent possible, Sea-Land would consolidate its operations in
each port at a single terminal and USL terminals would cease
to be utilized. As a consequence, Sea-Land projects a loss of
several million dollars in longshore wages a year in loading
and unloading operations. There also is another factor: the
number of longshoremen has decreased with the advent and
development of containerization, and as breakbulk transporta-
tion lessens, it is likely that fewer longshoremen will be
needed. This could be counteracted to some extent, of course, if
port coverage i3 increased and increased foreign-to-foreign
cargo is transshipped at American ports.

47. MEBA and MMP supply the licensed officers and en-
gineers for both Sea-Land and USL, and to that limited extent,
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would not be affected by the merger. There is some slight indi-
cation, however, that if the merger is approved Sea-Land
would cut back on its own replacement program, which could
mean a reduction in the number of ships in the combined fleet,
bearing in mind that Sea-Land intends in the not too distant
future to rid itself of a number of older ships. If this chain of
events takes place, it could result in a decrease in the use of
MEBA and MMP personnel. This would be true even though
the merger technically is not between Sea-Land and USL. But
a fair and reasonable appraisal of the entire record leads to the
probability that the premise is not true even though, as one of
Sea-Land’s principal witnesses testified, “it would obviously be
a tremendous advantage to Sea-Land to be rid of USL.”
Furthermore, it is possible that at the end of the charter
period USL will have enlarged its fleet—perhaps by as many
as 20 vessels.

48. NMU unlicensed personnel man USL's vessels, con-
tainer and breakbulk. To allay any fears that the union might
have if the merger is approved, Reynolds and Sea-Land agree
that USL would be bound by all collective bargaining agree-
ments in effect at the time of change of ownership, and that
under the charter USL would continue to operate its contain-
erships with NMU personnel. These conditions are also ac-
ceptable to Kidde and USL.

49. Seafarers International Union furnishes the unlicensed
personnel for Sea-Land vessels. It is informally agreed by
Reynolds and the union that the latter’s members would not
lose any of their traditional work under the merger and char-
ter agreements, and that there would be no jurisdictional dis-
putes in the menning of the two fleets.

50. Shoreside personnel of Sea-Land and USL is another
factor to consider. USL already has reduced its personnel con-
siderably, a situation which naturally concerns the rest of the
organization under the proposed merger. It cannot be deter-
mined at this time what the real effect would be on USL per-
sonnel if the merger is approved—or, for that matter, whether
USL would be forced to further reduce its clerical force if the
merger is not approved (but see later the discussion as to
USL'’s financial condition and general competency of USL’s
operations), One thing can be said, however: any USL em-
ployee who might be released would have, under the Reynolds
corporate policy, a preference for employment at Sea-Land or
other Reynolds subsidiaries. In that connection, Sea-Land has
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plans in the next few years for a “rather substantial increase
in people.” The charter agreement provides that USL person-
nel in the Far East would be retained by Sea-Land.

Container capacity and containerable cargo by 1974

51. The parties have centered their thoughts on the year
1974 as the outermost period for comparative purposes, both as
to container capacity and as to the volume of containerable
cargo. In that year, Sea-Land may well have been on its way
toward completion of its expansion program, as outlined in the
five-year forecast (1971-1976) of McLean Industries, Inc. Also,
much if not all of the building by foreign-flag lines will have
been put into service by that time.

52. Container capacity. The predictions of the economic
witness for Sea-Land and USL as to containership capacity by
1974, on the principal trade routes here involved, is shown in
Table 1.

TABLE 1
Annual egpaoity one way
Trade No, of shipe Annual voyages 202, oont, equivs,
Route
U. S, Foreign U.S. Foreign U. S. Foreign
6-7-8-8
.11 35 208 494 246,190 406,158
w9 169 205,400
10
*11 8 152 104 189,058 66,300
14 178 188,428
12
* 14 18 86 100 87,578 96,000
12 8 79,768
29
* 50 83 436 269 387,854 184,218
** 33 828 316,084

¥ — No merger,
** — Merger.

653. In comparison with Table 1, the economic witness for
APL-AML predicts the container capacity by 1974 as shown in
Table 2
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TABLE 2
Annual capacity one way
Trade No. of ships Annual voyages 2011, cont. equiva.
Route
il. 8. Foreign . 8. Foreign . 8. Foreign
5-7-8-¢
*18 23 263 416 339,438 392,756
11 221 312,317
10
*11 8 166 100 136,622 63,500

14 182 132,987

12
*19 7 110 62 86,461 89,480

** 19 117 95,741

29
.47 21 443 231 406,745 177,144

** 40 376 339,111

* — Without merger.
** __ With merger.

54. Because of the differences in the basic approaches of
the respective witnesses, the answer to the container capacity
by 1974 probably lies somewhere between the extremes shown
in the two tables; however, in view of such faraway estimates,
complete accuracy is neither required nor expected for present
purposes.

55, Containerable cargo. In Docket No. 69-56 the economic
witness for some of the lines opposing the Sea-Land/USL char-
ter estimated the volume of containerable cargo by 1974 on the
trade routes here principally involved. These estimates were
based on a review of liner cargo movements for which data was
then available through 1968. Since the time of that estimate
the actual data for 1969 have become available. These confirm,
says the witness, the accuracy of the projections made in No.
69-56. The economic witness for Sea-Land/USL also has made
a similar computation in the present proceeding. The two es-
timates are shown in Table 3 (the figures are approximate).
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TABLE 3
Trade Route Oppoging Merger Sea-Land/USL
5-7-8-9 4,174,000 4,869,000
10 2,205,000 2,128,000
12 8,498,000 8,688,000
29 4,076,000 6,870,000

56. There is relatively little difference between the two pro-
jections except for Route 29. The reasonable estimate for that
route is somewhere between the two extremes.

Containerable cargo vis-a-vis capacity, 1974

57. Table 4 shows the estimated containerable cargo and
container capacity on the principal routes in 1974,1

TABLE 4
Containerable cargo Container capaosity (long tons, approzimate);
Trade (lang tona, eight tons per container, average
Route approzimate)
Total U. 8.
5-7-8-9 4,600,000 * 5,800,000 * 2,700,000
** 5,800,000 ** 2,450,000
10 2,200,000 * 1,550,000 * 1,000,000
**+ 1,660,000 ** 1,000,000
12 3,500,000 * 1,400,000 * 700,000
** 1,450,000 s+ 725,000
28 5,600,000 * 4,800,000 * 3,000,000
** 4,100,000 ** 2,500,000
Total 15,700,000 * 13,360,000 * 7,400,000
** 12,700,000 ** 4,675,000
* — No merger,
** _ Merger.

% The cargo figures are a reasonable compromise between those given in Table 8.
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58. From Table 4, the figures in which are, naturally, quite
fluid since they represent estimates three years hence, it can
be seen that only Route 5-7-8-9 would be overtonnaged in 1974
if the combined U. S. and foreign capacities are considered.
Insofar as U. S.-flag totals are concerned, the capacity would
be considerably below the available cargo on Route 5-7-8-9,
about half on Route 10, far below on Route 12, and respectable
on Route 29. The total capacity on the four routes would be
approximately 85 percent of the containerable cargo available
in 1974.

DISCUSSION AND CONCLUSIONS

Jurisdiction

Merger agreement. As might reasonably be expected, the De-
partment of Justice (Justice) takes the position that the Com-
mission has no jurisdiction under section 15 to entertain appli-
cations for approval of ocean-carrier mergers. The Examiner
feels that he need not go into this phase in depth as he is
bound by prior rulings that the Commission does have such
jurisdiction. Merger-American Mail Line and Pacific Far East
Line, 11 F.M.C. 53 (1967), aff’'d sub nom Matson Navigation Co.
v. Federal Maritime Com™n, 405 F. 2d 796 (9th Cir., 1968);
Agreement No. 8555, 7 F.M.C. 125 (1962); and denial by the
Commission of motion to stay the present proceeding, served
February 17, 1971. With due respect, the Examiner, under all
the circumstances, declines to be bound by the opinion of the
United States District Court for the District of New Jersey,
filed April 7, 1971, in United States of America v. R.J. Reynolds
Tobacco Company et al., Civil Action No. 1668-70, 325 F SUPP 656
which held that the Commission does not have jurisdiction under
section 15 to.pass upon the instant application. As of this writing,
the Commission has not been ordered by the Court to refrain
from the further processing of the matter (see Commission’s
denial of appeal, served May 17, 1971)."7

Supplemental agreement. As previously stated, the supple-
mental agreement comes into play only if the merger is disap-
proved, or approved on terms and conditions not acceptable to
Reynolds.

18 The Examiner is not unaware of statements made publicly in the past few months that certain
trades either are or will be overtonnaged. He can only say that if the figures here used do not coincide
with those of others, he is bound by what this record shows.

17 Jurisdietion is not defeated simply because some of the parties to the agreement are not carriers or
other persons subject to the Act. N. Atlantic Mediterranean Frt. Conf. and United Arab Ce., 9 F.M.C. 431,

436 (1966).
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Reynolds/Sea-Land and Kidde/USL take the position that
the supplemental agreement is not subject to approval under
gection 15, for the following reasons: first, it is not an agree-
ment between common carriers by water or other persons sub-
ject to the Act; second, it does not control, regulate, prevent, or
destroy competition; and third, it does not fit into any of the
other kinds of agreements contemplated by section 15. Justice
supports this view.

APL and AML maintain that the supplemental agreement is
subject to section 15 because it has a “shipping effect,” irre-
spective of the fact that the parents of Sea-Land and USL,
signatories thereto, are neither common carriers nor other
persons subject to the Act. They further argue that the sup-
plemental agreement has been carried out without the requis-
ite approval. Hearing Counsel concede that Reynolds and
Kidde are not common carriers or other persons subject to the
Act, as traditionally understood, but insist that the real par-
ties to the supplemental agreement are Sea-Land and USL,
and that all agreements controlling, regulating, or destroying
competition must be filed for approval, whether they be made
directly by carriers or other persons subject to the Act or
through the interposition of other parties having effective con-
trol over the carriers or other persons involved. Hearing Coun-
sel further argues that the approvability of the supplemental
agreement is premature since it has not been filed as an ag-
reement requiring Commission action.

Whether the supplemental agreement is subject to section 16
is a close question; one which can be argued with equal facility
on both sides. In approaching the problem the following,
among other factors which probably could be mustered, must
be considered: (1) the supplemental agreement cannot be im-
plemented, in some respects, except through the action of USL
under Kidde’s orders; (2) Reynolds’ primary consideration is to
secure the USL fleet for the use of its subsidiary, Sea-Land; (3)
the supplemental agreement is a means by which Reynolds
—and more importantly, Sea-Land—could acquire USL (and
all that goes with it) upon disapproval of the merger; (4) the
supplemental agreement (section 14) provides that “This
Agreement, the Merger Agreement, and the Related Docu-
ments embody the entire agreement and understanding bet-
ween all of the parties hereto relating to the subject matter
hereof”; () Reynolds has been actively behind ‘Sea-Land’s op-
erations, including its building program; (6) Reynolds and
Kidde have undertaken considerable financial and managerial
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responsibilities on behalf of their subsidiaries; (7) Reynolds has
certain veto powers over the sale of USL; (8) according to wit-
ness McLean, Reynolds would expect to be heard should USL
be disposed of by an institution selected by Reynolds; and (9)
USL would continue to be an operating entity to the extent it
would not be materially disadvantageous to Reynolds.

Much could be said for the contention that the supplemental
agreement is part and parcel of, and inextricably interwoven
with, the merger agreement, and that it would be unrealistic
to hold that the supplemental agreement is not subject to sec-
tion 15. This theory must depend, however, upon the further
theory that, although signed neither by carriers nor by other
persons subject to the Act, nevertheless the document really
has been executed by Reynolds and Kidde as the alter egos of
Sea-Land and USL. This position would, of course, take care of
any situation where legal parents or other relatives execute
documents or perform acts permitting carriers or other per-
sons subject to the Act to escape the responsibilities cast upon
them by the Act. Whereas this would fit neatly into the gen-
eral scheme of regulation, the Examiner is of the opinion that
it stretches the skein too far under the facts here involved.

The fact that an agreement has a “shipping effect” does not
mean necessarily that it automatically comes within the pur-
view of section 15. Although Sea-Land and USL would be
affected to some extent by the supplemental agreement, they
are not the real parties in interest thereunder. Should the
merger not be approved the supplemental agreement comes
into full bloom, the charter application is abandoned, and
Reynolds/Sea-Land terminate their interest in USL.'%*®

Promissory note. Although the order of investigation calls
for a review of the promissory note, both as to the
Commission’s jurisdiction thereof and as to whether approval
should be given thereto, there is a dearth of briefing on the
jurisdictional point. Kidde-USL merely give a short summary
of the terms of the note and then state later, in bold type: THE
SUPPLEMENTAL AGREEMENT AND THE PROMISSORY
NOTE ARE NOT SECTION 15 AGREEMENTS. There is no
discussion as to whether the note comes within section 15. Jus-
tice states that the note does not fall within section 15 as
Reynolds and Kidde are not common carriers, that it is not a

18 The Examiner's decision in Agreement No. DC-27, 10 SRR 725, 727 (1968), cited by the parties, has
been considered but is not persuasive in view of the dissimilarity of facts.

1 Should the Commission disagree with this conclusion, the discussion found in APPENDIX “A” is
submitted as an aid to the Commission in its determination as to whether the supplemental agreement
should be approved.
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working agreement of the type covered by section 15, and that
it is not related to the operation of shipping companies; on the
contrary it is a contract creating “rights and obligations be-
tween two parties not subject to FMC jurisdiction in the event
that the Agreement of Merger is frustrated by agency or court
disapproval.” Finally, Hearing Counsel states simply that the
note “raises no legal issues other than those discussed in con-
nection with the Merger Agreement and the Supplemental Ag-
reement.”

If the premise is correct—namely, that the supplemental
agreement is not subject to section 16—it follows that the
promissory note is not subject to section 15, and it is so found.?

Impact of merger on U.S. competitors

APL-AML. These two companies, which have served the
transpacific trade for some years, and which have close rela-
tionships with their shippers, both in the United States and in
the Orient, are troubled by the thought that the merger could
blanket their spheres of operation. This could be accomplished,
it is said, by deploying six to eight SL~7’s or eight Lancers in
the various segments of the Pacific coast/Far East trade. Both
lines have been and still are proceeding with their expanded
containership program, a costly step which they would hardly
take were they too much concerned with the approval of the
merger. Referring to tables 1 and 2, and irrespective of whose
estimates are used, APL, AML, Sea-Land, and USL agree that
there will be fewer U. S.-flag containerships on Route 29 in
1974 if the merger is approved.

It cannot be overlooked that APL and AML have elected to
accept operating differential subsidies, which contain them
somewhat as far as concerns their independent flexibility and
maneuverability.

If the merger is approved, Sea-Land and USL will accept the
following conditions relating to Route 28:

* * * two sailing per week originating and terminating on the West Coast of
the United States {but only one sailing per week if the entire service is per-
formed by SL-7 class vessels).

APL-AML are not satisfied with these conditions, They say
that (1) Sea-Land offers no substantial outbound commercial
service on Route 29; (2) USL has only a top-off service on the

0 Ghould the Commiseion disagree with this conclusion, the discussion found in APPENDIX “B" is

submitted as an aid to the Commiseion in its determination as to-whether the amount of the note is fair
and reasonable.
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Pacific coast in its Route 12 service (Atlantic(Far East); (3) the
proposal would allow two sailings a week, plus a maximum of
two calls a week by Route 12 vessels; and (4) though Sea-Land
now offers two inbound commercial sailings a week with ves-
sels that sail outbound with military cargo, the proposal would
leave the military service unrestricted and add two round-
boyage commercial sailings a week. This situation, they argue,
would sanction from three to six times the sailings and capac-
ity of its largest competitor.

APL-AML want the Route 12 sailings from the Atlantic to be
confined to the basic route and not be used to double the two-
sailings-a-week limitation on Route 29, They will accept two
sailings a week “in the thought that it is probably coming
anyway,” but will “not accept the added service of the return-
ing military carriers, which at the present level would double
the inbound commercial service on T R 29.” Since, it is stated,
“the ordinary practice of the full-military carriers, such as
States Marine, is to ballast inbound * * * Sea-Land should do
the same if it wants to continue as the dominant military car-
rier in the Pacific while also maintaining the largest commer-
cial service in the Pacific.”

Limitation 11, porposed by Reynolds and as here pertinent, is
as follows:

* » * Reynolds’ subsidiaries shall average in any given year (computed from
the date of consummation of Agreement 9827-1 through the 364th day thereaf-
ter) no more than the number of weekly round commercial containership sail-
ings (“round commercial containership sailings” shall not include sailings
where either the ocutbound or the inbound portion thereof is devoted 90% or

more—by measurement tons—to the carriage of Department of Defense or
other Government impelled cargo) designated in the four trade areas noted

below.

There would be no opposition by APL-AML to the merger if (1)
the foregoing provision is amended to read as follows:

* » * Reynolds’ subsidiaries shall average in any given year (computed from
the date of consummation of Agreement 9827-1 through the 364th day thereaf-

ter) no more than the number of weekly commercial containership sailings in
either direction designated in the four trade routes noted below.

(2) the deseription of Route 12 were amended to preclude calls
at Pacific coast ports, and (3) condition E, here quoted, were
amended to add at the end the words “after hearing”—

* * * the 14 Challenger class vessels owned by USL shall not be transferred

to Sea-Land or converted into containerships without prior application to, and
approval by, the Commission.
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These suggestions by APL-AML seem a small price to pay by
Reynolds for transpacific operations after the merger, particu-
larly since Limitation II provides that Sea-Land may re-apply
to the Commission, on and after January 1, 1974, “to either
abolish or modify the sailing limitations set out hereinabove on
a permanent basis.”

AEIL. This carrier is awed by what the size of Sea-Land
would be if the merger is approde, and believes that approval
would allow Sea-Land to blanket'sailings and arrivals, particu-
larly in the North Atlantic trade. Especially is it worried by
the possible diversion through Canada of cargo originating in
such States as Illinois, Michigan, Wisconsin, and Minnesota,
which could be handled by Sea-Land’s proposed service via
Halifax on the two Matson vessels and one USL Mariner ves-
sel. From this area, in 1970, AEIL obtained cargo which ac-
counted for 17%% percent of its outbound house-to-house con-
tainer traffic. Furthermore, there is concern lest its cargo
moving from the southeast and the Rocky Mountain areas,
destined for its Norfolk-based vessels, be lost to Sea-Land
because of the latter’s additional direct Baltimore-Norfolk/
North Atlantic service with three USL Mariners. The south-

east quadrant accounted for 29 percent of AEIL’s outbound
house-to-house North Atlantic container traffic in 1970. There

is a positive feeling by the carrier that even its latest-built
vessels and those recently acquired are not and will be too slow
to offer effective competition.

The result of the Sea-Land service just mentioned, according
to AEIL, would result in severe competitive inroads at its
European ports of call which Sea-Lane would not serve di-
rectly without the merger, Thus, each of Sea-Land’s three new
weekly services would call at and blanket AEIL’s once-weekly
service at Felixstowe, England, and would affect its service to
Le Havre, France.

It is pointed out by AEIL that in No. 69-56 the evidence
showed that Sea-Land’s revenue projections for 1974, for the
charter service, would attain the magnitude on Route 5-7-8-9
of 87 percent of the total potential realistically obtainable by
all containership operators, U. S. and foreign, and that under
its projected deployment in 1974, under the merger, it would
have over 30 percent more annual capacity than under the
charter. Under these circumstances, it is concluded, AEIL
would be destroyed.

In spite of its pessimism, AEIL has committed itself to new
construction and acquisitions. Another development should
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blunt somewhat the fears of the company. It is common know-
ledge in the shipping industry that the containership
operators in the North Atlantic trade are working on an
agreement to pool revenues. As soon as the matter comes to
fruition the agreement will be submitted to the Commission for
its approval. As understood by the Examiner, U. S.-flag
operators will receive 55 percent of the revenues. The Ex-
aminer feels, under the circumstances, that he can afford to be
optimistic that the proposal, if approved, would have a very
stabilizing effect upon AEIL’s position. Another encouraging
angle is the fact that Sea-Land and Reynolds, if the merger is
approved are receptive to a maximum of three sailings a week
on Route 5-7-8-9, as contrasted with four weekly sailings pres-
ently offered by Sea-Land and USL.*

Under all the circumstances, it is concluded that the merger
would not be unduly harmful to AEIL on Route 5-7-8-9. Espe-
cially is this true since the responsible witness for Reynolds
stated that the merger would not be used as an instrument to
take unfair advantage of U. S.-flag competitors. If these assur-
ances should prove unreliable, the Commission has plenary au-
thority to intervene.

In the Mediterranean trade (Route 10), the traditionally
operating area for AEIL, Sea-Land admittedly has found the
going pretty rough, and as stated earlier, presently is using
foreign-flag vessels in that service. As in the case of the North
Atlantic, AEIL fears that the merger would enable Sea-Land
to blanket the area, to AEIL’s detriment, since there is little
carto subject to diversion from the breakbulk and foreign con-
tainerships. On this route, U. S.-flag preference cargo accounts
for about 40 percent of AEIL’s carriage and military cargo
produces 30 percent of its revenue. It is stated by AEIL that
Sea-Land’s low bid enabled it to start service on this route
with an immediate base of 75 percent of its eastbound Mediter-
ranean capacity, and that Sea-Land’s ability under the merger
to absorb increasing levels of military cargo would threaten
AEIL’s “viability” since such cargo is essential to an economi-
cally feasible U. S.-flag service on the route. As previously
noted, Prudential-Grace, a subsidized operator, is acquiring a
fleet of LASH-type vessels for its Mediterranean service.

AEIL’s three Bath containerships, scheduled for delivery in
1973, are destined for use on Route 10 with the present Sea-
Bridge vessels, making seven of the ten existing or projected
containerships for operation on this route. Sea-Land’s plan to

11 Gae, however, the firat paragraph under heading “Diversification of direct service”, page 45 hereof.

16 F.M.C.



170 FEDERAL MARITIME COMMISSION

use four USL Mariners on the route in 1974 under the pro-
posed charter would have earned Sea-Land 41 percent of the
potential revenues available to containership operators, says
AEIL, and the revenue left to the latter would be small be-
cause foreign lines would not be affected by the merger and
because a substantial portion would not be realized by an con-
tainership carrier since not all potential containerable cargo
would move in containers.

Here again, however, AEIL should not be too much con-
cerned since Reynolds agrees—although unwillingly—to limit
the sailings of its subsidiaries to one a week on Route 10 if the
merger is approved.

AEIL also is concerned lest USL’s 14 Challengers, under the
merger, might be used as competition on Route 18 (Atlantic
and Gulf/India, Persian Gulf, and Red Sea), or converted to
containerships for use in other trades served by AEIL, Neither
the merger agreement nor the charter agreement provides for
the use of these vessels by or for Sea-Land, and Reynolds does
not intend to authorize a lease or transfer of them to Sea-
Land. Furthermore, Reynolds has agreed that the Challengers
will not be transferred to Sea-Land or converted into contain-
erships without prior application to, and approval by, the
Commission (see discussion heretofor as to the APL-AML sug-
gestion that there should be no Commission action until after a
hearing).

Seatrain, As already observed, Seatrain, an American com-
pany, is building large containerships abroad for operation
under foreign flag (two already are in service). At the same
time, it has applied for construction aid on at least one vessel
to be built in its shipbuilding facility at the former Brooklyn
Navy Yard. This hot-and-cold practice is not a very edifying
spectacle, and very little consideration should be given to the
future of the company’s position in the North Atlantic con-
tainership competition should the merger be approved. In any
case, any possible harm to the company in that area certainly
would be tempered by the porposed pooling agreement and the
agreement of Sea-Land to confine itself to three sailings a
week in that trade, both already mentioned. Seatrain does not
serve the transpacific trade but is “considering’” such a ser-
vice; in spite of this, its general complaint and fear of the
merger covers this trade as well. At this point, then, the dis-
cussion of the effect of the merger on Seatrain will be directed
to the company’s domestic services, in which areas it has a

more palatable standing.
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As already seen, Seatrain has domestic containership ser-
vices in the Atlantie/Puerto Rico, west coast/Hawaii, and Guam
trades. Although it states that the domestic trades are over-
tonnaged, Seatrain has no intercoastal or coastwise servieces.
In the Atlantic/Puerto Rico trade Sea-Land’s southbound car-
ryings are about 60 percent of the total; northbound, about 75
percent. Sea-Land does not have a great deal of competition in
the coastwise, Alaska, or Gulf/Puerto Rico trades. USL has a
faster intercoastal service. It is contended by Seatrain that
dominance of the domestic trades affects the foreign trade be-
cause a domestic service frequently feeds traffic in a carrier’s
foreign operation, which ties the shipper to one carrier; fur-
thermore, the domestic service acts as a reserve fleet for de-
ployment as the competitive situation demands.

Seatrain argues that Sea-Land should be prohibited from
transferring into the domestic trades its vessels which would
be released from the foreign trades if the merger is approved.
In the absence of Seatrain witnesses (although in the early
stages of the proceeding Seatrain’s counsel stated that there
would be witnesses), there has been no real opportunity to
probe the effect on that company’s domestic services if the
merger is approved. That the other domestic operators have
not intervened or otherwise expressed opposition to the
merger would seem to indicate no real fear on their part that
the merger would be injurious to them.

Impact of merger on foreign competitors

As already seen, there has been a rapid growth of container-
ship consortia among the foreign-flag lines in the North Atlan-
tic and transpacific trades. Each member of the Japanese con-
sortia builds, owns, and operates its vessels, and in spite of
Jjoint scheduling to eliminate duplication of sailings, each line
is free to compete for cargo for its own vessels or to fill space
chartered on the vessels of the other members. This increases
competition. Although the foreign-flag containership competi-
tion in the Atlantic/Far East trade is presently of little mo-
ment, this will change drastically by 1972, when five Japanese
lines, in a consortium, will enter the trade with probably seven
large and fast containerships offering a weekly service.
Furthermore, there is some talk of an agreement among one or
more Japanese lines and English and/or West German
operators.

It is interesting to note that no foreign-flag containership
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operator (with the exception of Seatrain, whose peculiar situa-
tion already has been mentioned) contests the merger. There is
another angle to consider at this point, however. By 1974
Sea-Land alone will have about twice the capacity on Route
5-7-8-9 and three times the capacity on Route 29 of the largest
consortium serving those areas. This might stimulate the con-
sortia to further growth (see more on this later on herein),
Based upon the statistics .reproduced above, and bearing in
mind his many years in the regulation of ocean transportation,
it is extremely difficult for the Examiner to believe that the
merger would have any appreciable effect on foreign-flag con-
tainership competition, except, as stated, possible incentive for
the foreign interests to step up their competition.

Impact of merger on breakbulk movement

Sea-Land claims that the merger would enable it to attract
cargoes now carried by foreign-flag lines, particularly break-
bulk operators. Shippers generally prefer containerization
over breakbulk because of the expanding idea of door-to-door
service, speed, and a reduction in damage and pilferage.

Routes 5-7-8-9 and 29 have the heaviest movements of con-
tainerized cargo. Containerable cargo on those routes is in the
general area of 756 percent of the total. For the last six months
of 1969, 41 percent of the total cargo on those routes was con-
tainerized. On 5-7-8-9 the effect of containerization on U.
S.-flag breakbulk operators has been very telling, to such ex-
tent that this type of service is almost a thing of the past (find-
ing no. 18), The total volume handled by U. S.-flag breakbulk
operators on the route decreased from 680,000 tons in 1968 to
33,000 tons in 1969. At the same time, the volume moving on
foreign-flag breakbulk ships increased by 15 percent. As ear-
lier mentioned, a substantial amount of Mediterranean cargo
goes on breakbulk vessels because of the relatively underde-
veloped economy of the area.

The Maritime Administration reports that at least 70 re-
cently built vessels or scheduled for 1972 delivery will be fitted
to handle containers as well as breakbulk cargo. The new
LASH and Seabee vessels are capable of handling both types
of cargo. AEIL’s official recognized that there may be a
reasonable future for his company with semicontainerships,
basically breakbulk, RJI's witness sees no commercial trade
which could be profitable for USL’s completely breakbulk Chal-
lengers. USL probably is correct when it says that it is not
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possible to foresee, with accuracy, the lengths to which
changes and improvements in ocean transportation will go,
and what will be the “future interface between breakbulk, con-
tainer and LASH systems.”

It is generally agreed that the expansion of containerization
has made sizeable inroads into the volume of breakbulk cargo
which normally would move on conventional style ships.
Whether, and to what extent, the merger would result in Sea-
Land being able to penetrate the foreign-flag breakbulk com-
petition is anyone’s guess, but the Examiner ventures the
thought that it will not be considerable, as far as this record
shows. It would seem reasonably clear that a nucleus of break-
bulk vessels is highly desirable for the national defense of this
country. Unloading facilities may not be available or adequate
for containerships in the early stages of an international
emergency situation. If the merger would result in the
weakening of the basic breakbulk reserve of vessels, that
would be a high price to pay. Furthermore, much of the world
is not yet prepared or equipped to handle containerships in
peacetime, a fact which makes it all the more necessary to pro-
tect adequate breakbulk services.

Impact of merger on military movements

Seatrain maintains that one of the troubles with the merger
is that it would permit the straddling of bids for military cargo,
and that Seatrain would be faced with a low bid and a high bid,
which would enable the combined companies to obtain cargo at
different rates, depending on the competitive situation. In
other words, Sea-Land’s capacity could be shifted between the
two companies to meet the military’s entire need. Further-
more, it is argued, Sea-Land’s flexibility and fleet size would
enable it to deploy its vessels wherever the military cargoes
are available, to the detriment of other carriers. To forestall
these possibilities, Seatrain suggests a requirement, if ap-
proval is given, that Sea-Land alone be permitted to bid for
military cargo. Sea-Land does not address itself to this ques-
tion in its reply brief.

APL-AML say that by 1974, and in view of its size and sail-
ing frequency, Sea-Land, alone and without the merger, would
be in a position to bid low and get virtually all the military
cargo or bid in the middle ranges with reasonable assurance of
cargo at the higher rate. These opponents of the merger point
out that in the transpacific trade the inbound volume is con-
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siderably larger than the outbound, that the operator with
substantial military cargo might have a balanced service, and
that Sea-Land’s plan to employ, under the American flag, the
large and fast containerships now under construction abroad,
is to qualify them for military cargo.

In view of the fact that Sea-Land is the only U. S.-flag car-
rier able to bid on Vietnam cargo (and has been awarded con-
tracts) because it has cranes, a fleet of trucks, and a sizeable
shore organization at destination, APL-AML contend that
USL, which sumitted a bid, would have had to abandon or se-
verely curtail its other services in order to fulfill the contract;
after merger, Sea-Land would eliminate its only competitor.
Some of the unions add that Sea-Land would be able to submit
higher bids and be certain that it would be successfull, with a
possible increased cost to the Government.

Any present advantage to Sea-Land in being able to bid suc-
cessfully for military cargo is the result of sheer size, and the
company quite likely will continue to grow even without the
merger. Advantages derived from size alone are not generally
censurable, absent some legal violation. Merger with its
largest competitor, however, might enable Sea-Land to further
enhance its position at the expense of its competitors, a situa-
tion which should not be allowed in the absence of well-
bottomed reasons. All the avowed separation following merger
would not prevent an understanding of some kind between the
two companies if it was desirable or expedient to have bids at
different levels. Without some conditions attached thereto, the
merger would put Sea-Land in a very favorable spot in bidding
on military cargo.

Justification of the merger

Section 15 of the Act, as here pertinent, provides:

The Commission shall by order, after notice and hearing, disapprove, cancel
or modify any agreement * * * that it finds to be unjustly disecriminatory or
unfair as between carriers, shippers, exporters, importers, or ports, or between
exporters from the United States and their foreign competitors, or to operate
to the detriment of the commerce of the United States, or to be contrary to the
publie interest, or to be in violation of this Act, and shall approve all other
agreements * * *,

Although this proceeding is not strictly antitrust in nature,
nonetheless it has a strong anticompetitive flavor. In the
words of Sea-Land’s counsel, the elimination of competition be-
tween itself and USL “is the anticompetitive nut.” He further

says: “The jurisdictional question aside, all parties agree that
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approval hinges upon whether or not the anticompetitive ef-
fects in the negative cup of the Svenska scale are outweighed
by public benefits, transportation needs, and/or valid regula-
tory purposes in the positive cup of the Svenska scale.”

In FMC v. Svenska Amerika Linien, 390 U.S. 238, 245 (1966),
the Supreme Court said that “once an antitrust violation is es-
tablished, this alone will normally constitute substantial evi-
dence that the agreement is ‘contrary to the public interest’,
unless other evidence in the record fairly detracts from the
weight of this factor.” The Court quoted with approval the
pronouncement of the Commission in the proceeding that
proponents must “bring forth such facts as would demonstrate
that the * * * [agreement] was required by serious transpor-
tation need, necessary to secure important public benefits or in
furtherance of a valid regulatory purpose of the Shipping Act.”
10 F.M.C. 45. The merger must therefore be tested in the light
of Svenska and the Commission’s declaration just quoted. The
following discussion is not necessarily in the order of impor-
tance of the particular subject.

More effective vessel utilization. It is generally recognized
that Sea-Land has made rapid and expansive strides in con-
tainership operation, so much so, and as previously noted, that
it is the largest such operator in the world. Sea-Land is not
quite satisfied, however, with the status quo, and believes that
the merger would make for a more effective utilization.

On an average round voyage in the North Atlantic trade
USL handles about 400 more containers than Sea-Land; on an
average transpacific eastbound voyage, about 200 more con-
tainers. Comparing the utilized capacities of the two lines in
the transpacific trade, USL filled its larger vessels 96 percent
at the commeneement of the Seabridge service in 1970 as con-
trasted with 94 percent for Sea-Land with smaller ships that
had commenced its service a year earlier.

In the North Atlantic trade Sea-Land and USL carried 88
percent of all U.S.-flag container cargo during the first half of
1969 and 55 percent of the total commercial container cargo.
By 1974, after merger, the two companies would have 71 per-
cent of all U.S.-flag container capacity and 36 percent of all-
flag capacity.

It was estimated that during 1971 Sea-Land would carry 21
percent of the U.S.-flag container cargo without merger and 60
percent with the merger on Route 5-7-8-9; on Route 10, 26 per-
cent without the merger and 35 percent with the merger; on
Route 12, no cargo without the merger and 100 percent with
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the merger; on Route 29, 51 percent without the merger and 87
percent with the merger. In 1974, the estimates were as fol-
lows: Route 5-7-8-9, 29 percent without the merger and 66 per-
cent with the merger; Route 10, 88 percent without the merger
(data unavailable under the merger); Route 12, none without
the merger and 59 percent with the merger; and Route 29, 41
percent without merger and 638 percent with the merger.

Sea-Land states in its brief that the “evidence overwhelm-
ingly shows that, based on past performance, Sea-Land will be
able to increase the productivity of these vessels.” This
gratuitous assertion cannot be accepted at face value. The
foregoing statistics present a good picture of the services of
both Sea-Land and USL, but whereas the lines may think a
better utilization of vegsels would result from the merger, that
would be a matter primarily for their benefit and does not
satisfy the pronouncement of the Commission that an agree-
ment such as this must be “required by serious transportation
need, necessary to secure important public benefits.”

New direct port services. Sea-Land suggests that the merger
would permit new direct services between Europe and the
ports of Houston, New Orleans, and Halifax, and between Asia
and the ports of San Juan and Balboa. There is no evidence,
however, that such new services are either needed or desired
by shippers, importers, or ports, or that the suggested services
would be superior to those now offered. Direct calls would be
eliminated at Baltimore, Norfolk, and Los Angeles, now called
by USL in its Seabridge service. And it must be recalled that
Sea-Land has agreed to make one fewer calls on Route 5-7-8-9
if the merger is approved.

It has not been shown that the possible direct services are
“required by serious transportation need, necessary to secure
important public benefits.”

Diversification of direct service. It is contended that,
through redeployment, Sea-Land would be able to reduce the
number of direct sailings between such “over-directly” served
places as New York, Rotterdam, Norfolk, Antwerp, and Ger-
man and U.K. ports. It is all right to say that sailings will be
reduced, but that does not take into consideration the fact that
Sea-Land’s new large and fast containerships probably will
wipe out any advantage to be gained by reduction in the
number of sailings. This type of reduction would not, of course,
redound to the benefit of the public; on the contrary, it would
simply enable Sea-Land to use fewer ships.

Increased feeder and relay services. Sea-Land plans, under
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the merger, to redeploy its war-built fleet in strictly foreign-
to-foreign and domestic-to-domestic ports, thus, it is urged,
adding substantially to its relay and feeder system and im-
proving the balance of payments of the United States. This
would contemplate the tying of 20 U.S. ports into services
reaching 12 European ports and 14 Asian ports.

The use of Sea-Land’s older vessels for foreign-to-foreign
trading has little relevance in a proceeding of this kind, and it
is doubtful besides that this type of operation can be beneficial
in any significant extent to the foreign commerce of the United
States. No substantial reason has been given as to how it
would assist in improving the balance of payments of the
United States. Sea-Land admits that it now carries foreign-to-
foreign container cargo and believes it has the capability to
handle Europe/Far East cargo without regard to the charter
or the merger.

As some of the unions point out, the proposal to use older
vessels in foreign-to-foreign trading ‘“is an admission that
there is no crying need for this merger in American foreign
commerce,” and that this service would be primarily for the
financial benefit of Sea-Land. Another possible result would be
the loss of jobs for American longshoremen and seagoing per-
sonnel; there is no indication as to whether the ships to be so
used would continue to fly the U.S. flag or be transferred
foreign. The Examiner already has stated that -he is not par-
ticularly enamoured of the practice of American companies
operating under foreign flags for convenience and cheaper
cost; the present suggestion would be particularly unsavory if
the vessels were transferred foreign, considering the fact that
Sea-Land seeks to merge with its largest competitor, with pos-
sible adverse effects on other U.S. competitors. The proposal
would not satisfy a serious transportation need and is not
necessary to secure important public benefits.

The redeploying of some of its war-built ships following the
merger, Sea-Land says, would: permit the expansion of its al-
ready highly efficient relay system to new ports, increase the
frequency at ports presently served, and bring the benefit of
container services to a wider range of commodities and ship-
pers. But the record is convincing that USL itseif has a well-
working relay system, possibly more effective than that of
Sea-Land, and degigned to enable shippers “anywhere within
the total network” to ship to “any other place within the over-
all service.”
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USL also has a door-to-door service that permits inland
shippers in the United States, Europe, and Asia to deliver
their goods to an inland consignee in those areas. One of
Sea-Land’s principal witnesses concedes that the Seabridge
gervice of USL serves the same purpose as Sea-Land’s relay
system. The intercoastal service of USL is faster than that of
Sea-Land, and Sea-Land recognizes it as highly competitive.
Even USL’s Seabridge service, with more direct calls than
Sea-Land, can reduce the number of relays necessary to move
containers from the Far East to Europe. A customhouse
broker in Baltimore was quite emphatic that Sea-Land’s relay
system, in his experience (and as gathered from shipping in-
terests elsewhere), is uncertain and confusing. The only other
cargo-connected witness, a shipper produced by Sea-Land on
rebuttal, did not comment on this matter.

Sea-Land’s deployment plan, without the merger, calls for
relay service to those ports that Sea-Land now feels would be
added by using some of its older vessels following consumma-
tion of the merger, That being so, Sea-Land would accomplish
nothing more in that respect under the merger than what has
already been contemplated without the merger. There thus
appears to be no public need for the merger on that score, or
that any benefit would result therefrom except possibly to
Sea-Land itself. It is questionable, too, whether it would be
fully practical for Sea-Land to interchange USL’s 20-foot and
40-foot containers with its own standard 35-foot containers.

Additional domestic service. Overall, Sea-Land proposes to
increase its domestic frequency by 27 percent and container
availability by 63 percent.

(a) In the Atlantic/Puerto Rico trade it is well known that
competition is severe, and a Sea-Land witness testified in No.
69-56 that his company had withdrawn vessels from the ser-
vice late in 1969 because ‘it became obvious that we had too
much space.” In Docket No. 71-48, ‘now in process of hearing,
Seatrain’s general traffic manager testified that in the Puerto
Rico trade “it is difficult to foresee any appreciable gain in
cargo at this time.”

(b) It is contemplated that the capacity in the South
Atlantic/Puerto Rico trade will be more than doubled. There
has been no showing that there is a pressing need for this step;
on the other hand, some of this cargo may simply be lured
away from other gateways. It seems reasonably clear that the
merger would bring no needed improvement to this trade.

(¢) A direct service will be started to Ponce. There is no evi-
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dence that this is so essential as to justify approval of the
merger.

(d) Between the Gulf and Puerto Rico Sea-Land has a new
service, contrary to its position in No. 69-56 that such a service
could not start unless the charter was approved. There has
been no showing that the merger would be of any particular
benefit to this trade.

(e) A study sponsored by the Department of Commerce in
1970 showed that the service from the Pacific coast to Hawaii
is “especially over-tonnaged.” The Examiner has been quite
familiar with this trade over the years and has watched the
constant coming and going of new services, of various forms
and types, and this record certainly does not support the need
of expansmn of service by Sea-Land at the expense of other
carriers if the merger is approved.

(f) The intercoastal trade, as previously noted, is more
satisfactorily served at present by USL than by Sea-Land.
With or without merger, Sea-Land proposes to transfer to this
trade by 1973 six vessels from its Far East service. The evi-
dence does not show that the intercoastal trade needs or would
benefit by the merger. On the contrary, it is entirely possible
that the trade would be harmed by the curtailment of USL’s
service.

(g) The east coast shuttle service of Sea-Land would be af-
fected adversely by the merger in that there would be a net
decrease of about 300 35-foot containers a week.

(h) With or without the merger, there will be no change in
Sea-Land’s Alaska, Texas/New York, and west coast shuttle
services.

Cross trading. It is Sea-Land’s thought that the merger
would afford the opportunity to start a direct service between
Halifax and Europe, and would present a greater opportunity
to participate in cargo movements between Europe/Asia and
Canada/Caerbean areas. This, in Sea-Land’s nomenclature, is

“cross-trading.” The record does not show whether the Canada
services would involve strictly foreign-to-foreign cargo or
cargo originating in or destined to the United States, and
using a Canadian port or ports as a gateway. If the latter, this
would require a full-blown evaluation of the possible benefits
to Sea-Land and/or shippers/consignees vis-a-vis the loss of
such cargo to U.S.-flag competitors serving Atlantic or Gulf
ports, This cannot be done on the present record.?? To conclude,

# See the discussion, supra, on the Halifax question as it might affect AEIL.
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there is no worthwhile evidence that the suggestions of Sea-
Land on the possibilities of cross-trading would in any positive
way be required by a public need to be gained from the merger.

Greater capacity and frequency, faster time, According to it,
effectuation of the merger would mean that virtually every
port now served by Sea-Land would receive a higher quality of
service, either by more regular or more frequent calls, or in
terms of faster vessels with greater capacity. This would ena-
ble the linking up of a given port with nearly every important
port in the United States, Europe, and Asia in a competitive
manner. Of the 720 port pairs served by Sea-Land, 527 (or 78
percent) are served by direct, one-relay, or two-relay services.
In 1973, if the merger is approved, Sea-Land says that 898 out
of 1040 port pairs (or 86 percent) would be served by such ser-
vices.

There of course is another phase to be considered in analyz-
ing Sea-Land’s position. As pointed out by APL-AML, the
merger would not be entirely serene insofar as full utilization
of USL equipment—ships and containers—is concerned. To use
Sea-Land’s 35-foot containers on USL vessels, which handle
40-foot and 20-foot containers, probably would require revamp-
ing of USL vessels to some extent. The plugging of some cells
to accommodate 35-foot containers would result in the loss of
about % of underdeck capacity. Furthermore, Sea-Land’s con-
tainers are 8% feet high as compared with 8 feet for USL, The
difference in sizes caused Reynolds to lower by 20 percent its
projected revenues to be received from USL. USL’s Lancers
would decrease in capacity from 1200 20-foot equivalents to
1122, and the Mariners from 929 to 851. On these calculations
the overall loss in use would be about 1248 20-foot equivalents,
or about the capacity of one Lancer,

The foregoing is not the whole story, however. For several
years Sea-Land has been adding 40-foot containers to its in-
ventory, principally for light-weight but higher-measurement
cargo, at the same time recognizing that containers of the
same size are not desirable or practical for all shippers and
that there is a continuing trend away from port-to-port service
to point-to-point service. Furthermore, the new European-built
vessels of Sea-Land are designed to carry 40-foot as well as
35-foot containers. Instead of being eight feet high, however,
they are nine feet six inches high. Whether this would make a
significant difference when used on USL vessels does not ap-
pear of record, but presumably that would be the case. In any

event, some of the possible difficulties and results interposed
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by the opponents of the merger, as pointed out in the para-
graph next above, may not be as great as predicted. On the
other hand, the difference in the height of the 40-foot contain-
ers might present more of a problem than supposed.

There is little if any evidence of real value to support
Sea-Land’s contention that the merger would provide faster
service. USL’s vessels would not increase their speed, and the
ports standing to lose direct ecalls by the merger—such as
Baltimore—would not be as well off as at present under sepa-
rate operation.

Cargo savings. Sea-Land/USL say that the merger would re-
sult in economies of nearly $24 million with respect to vessel
equipment utilization and container yard operations; will have
a tendency to permit decreases in rates; will weigh against fu-
ture rate increases; better earnings will afford the companies
the opportunity to deposit earnings for new vessels to be con-
structed in American years; there will be an American-flag
operator capable of meeting the scope, frequency, and regular-
ity of foreign-flag consortia; will contribute to the balance of
payments of the United States; equipment as well as terminal
and container operations will be cheaper; and lower-value and
marginally containerable cargo will be carried economically at
present rate levels.

(a) Although Sea-Land’s witness stated that the cost per
box on a Lancer or a Mariner is substantially less than the
cost of one using war-built converted ships, the company ad-
mits that any such savings produced by the merger cannot be
quantified, but concludes that this result is “axiomatic.” When
it is considered that Sea-Land plans to use its older vessels on
other routes, the “axiomatic” argument loses much of its
weight. The merger, in this respect, would not result in an as-
certainably public benefit or solve a transportation need.

(b) A witness for Sea-Land estimated that the merger
would produce savings of over half a million dollars annually
to USL because of reduced interest expense, on the assump-
tion that the interest rate upon renewal of notes would be 8
percent. Another witness stated that the banks were thinking
in terms of a rate of 1% percent over the prime rate if they
agreed to renew on due date. Interest savings, by admission,
however, would benefit only the stockholders of USL. Fur-
thermore, whatever lower interest rate there might be would
be illusory since USL would be operating no vessels to which
the savings could be passed on. Whether USL, without the
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merger, could borrow money at less than 8 percent, is pres-
ently conjectural, especially since the earnings of USL have
taken a turn for the better (see later herein). Also, there is no
assurance that USL, under the merger, could borrow from
Reynolds at 6 percent—as suggested by Sea-Land—because
this figure is less than that on any indebtedness of Sea-Land
to Reynolds.

(¢) There are estimated annual savings of $20 million on
stevedoring expenses by reason of the merger. This comes
about, says Sea-Land, from a comparison of the past per-
formances of both carriers. The witness for Sea-Land, prior to
preparing his comparison, did not discuss with anyone from
USL the latter’s stevedoring costs per container and did not
know what expenses were included in USL’s cost data. The
USL data was prepared by the company’s planning group and
not by its financial department, the former being only one of
the sources from which the latter draws its information. The
president of USL believes that the planning group’s projec-
tions are not wholly reliable. Sea-Land’s witness is of the view
that the USL figures for the latter’s cost per container are too
high.

There is an unwarranted assumption that Sea-Land will op-
erate the USL vessels under the same deployment that USL
contemplates without the merger. Whether stevedoring costs
for USL vessels would be reduced by the merger cannot be told
from the record. The evidence is to where and at what cost
USL vessels would be serviced in the United States, following
the merger, is hazy and generally unsatisfactory, as is the cost
of handling mixes of 20-, 35-, and 40-foot containers, As previ-
ously seen, the whole question of how Sea-Land would cope
with multisize containers is far from clear. Just how the con-
version of USL vessels to accommodate 36-foot containers will
be accomplished has not been shown, nor the cost thereof, or
whether alleged stevedoring economies will be offset by such
costs. Finally, in appraising the validity of the contention that
the cost of handling containers decreases as the number of
units increases, the evidence shows that, at the same Atlantic
ports served by USL on two of its services, this premise is in-
correct.

(d) Sea-Land estimates that the merger would result in a
saving of about $1,000,000 a year in advertising. Based on
USL’s 1970 costs, the witness conceded that no account was
taken of the fact that USL incurred high expenses in promot-
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ing the Seabridge service announced in August and com-
menced in September of that year. While he assumed that his
company’s budget would cover all USL vessels without added
cost, he agreed that additional advertising would be necessary
in the case of a Sea-Land Atlantic/Far East service.

It is reasonable to assume that some advertising expenses
would or could be eliminated by reason of the merger, but the
record does not show with any reasonable certitude what they
would be; indeed, it would be difficult at this time to do so. In
any case, the small saving would not, standing alone, be
enough to justify approval of the merger.

(e) The witness for Sea-Land compared his company’s past
container space utilization with USL’s own projected slot utili-
zation, and estimated that an annual saving of over $2 million
would accrue from the merger by virtue of Sea-Land’s better
vessel utilization. This, of course, does not take into considera-
tion the possibility of a different deployment by Sea-Land of
USL’s vessels under the merger. As already noted, any de-
ployment plans, on a scale as large as here contemplated after
merger, can be nothing more than well-intended guesses inas-
much as many things could warrant a change in Sea-Land’s
plans between approval date and the end of a reasonable
period of trial and error. Again, there might well be problems
arising from the various sizes of containers. This latter brings
forward once more the fact that Sea-Land offered no positive
plans for alterations to the configuration of USL vessels to suit
the needs as well as convenience of Sea-Land.

What was said in connection with acknowledged possible sav-
ings in advertising expenses applied equally well to savings in
vessel utilization, namely, some savings could very well follow
the merger even though they cannot now be pinpointed. The
subject is nebulous by its very nature. It can be said, however,
that any such savings would be more for Sea-Land’s benefit
than to satisfy a public need.

() USL’s president thinks the present rate structures are
too low and sees no early prospect for decreases in rates after
the merger. Reynolds’ principal witness said that he has no
plans to reduce rates. Sea-Land speaks of rate-level increases
in 1971 and makes projections based on general rate increases
of 5 percent a year for 1972-1975. A Sea-Land witness admitted
that, while cost savings could not be translated at once into
reduced rates directly benefiting the public, nevertheless,
since such savings increase the return on investment, and
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gince a carrier having a satisfactory return has no incentive to
increase rates, indirect benefit to the public would result. The
logic of this view does not coincide entirely with the general
history of business, which shows fairly conclusively that man-
agement ordinarily is not very mindful of the public interest.

Considering the available testimony, the hope that shippers
might receive a rate break from the merger is quite dim.

() Proponents of the merger contend that cost savings re-
sulting from the merger will permit the carriage of lower-value
and marginally containerable commodities at present rate
levels. Sea-Land has shown very little inclination to obtain
low-rated cargo, even though its ships do not always run full,
and one of its witnesses testified that much of this type of
cargo would continue to be carried by breakbulk vessels. Based
upon the fact that Sea-Land has given every indication that it
is going to raise rates periodically for the next few years, it is
hardly likely that it will seek low-rated cargo or that increased
rates would attract low-value cargo.

Efficiency of USL. Since its entry into the field of container-
ship operation just a short time ago, USL has become a very
efficient and respected operator, with a strong following of
shippers and importers, and its president is of the opinion that
the competence and expertise of the company’s managerial
staff compare quite favorably with that of Sea-Land. Although
he concedes that Sea-Land’s marketing personnel, because of
longer experience, may be better attuned to intermodal opera-
tions, this gap is expected to be bridged in short order. Person-
nel is being added to increase the overall capability of the
company. There is no denying that the company has been at a
disadvantage to some extent by lack of terminal facilities at
certain ports; the situation is rapidly improving and more and
better equipment is being acquired. One of AEIL’s top officials
does not agree that Sea-Land’s operations are more efficient
than that of other U.8,-flag operators; the company simply has
been in business longer. He is inclined to the thought that size
and flexibility, not efficiency, are the crucial factors in the suc-
cess of a competitor.

All in all, and considering the financial wringer through
which it has been but now seems to have overcome to an ap-
preciable extent (see elsewhere herein), there is no reason to
believe that USL, with its long background, will not in time be
as relatively efficient as Sea-Liand, albeit on a more modest
scale,
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USL as a viable company. It is urged that under the merger
USL will continue as a viable company. This position must be
taken with a grain of salt. On the one hand it is maintained
that USL will go on its merry way after the merger, buttressed
by financial help from Reynolds, but on the other hand
Reynolds let it be known at the hearing that if USL got in the
competitive way of Sea-Land it would have to yield. Reynolds’
witness did say that the company would accept as a condition
to approval the requirement that USL be continued as a viable
company. It is very doubtful, hewever, that it would be practi-
cal to police this type of situation to complete satisfaction of
everyone, including the Commission. It does not seem, there-
fore, that the prospects for a viable USL would be too bright.

One of the reasons given in support of the merger is that it
would assure that USL’s container fleet “would be utilized by
a carrier having the ability and competence to maximize the
effectiveness of its participation in foreign and domestic com-
merce.” It already has been mentioned that how this would
come about is somewhat hazy in view of the possibility of
countless changes made necessary through trial and error. As
also noted, USL generally is considered to be a good and effi-
cient operator.

There is the assertion by Sea-Land that the record shows
that the only U.S.-flag operators opposing the merger “are in-
terested only in maintaining their relative market share vis-
a-vis other U.S.-flag operators.” In addition, it is claimed that
such lines do not seriously intend to compete with foreign-flag
lines. As already seen from the data, the opponents, in their
smaller way, are seriously trying to keep abreast of the foreign
competition. The fact that they are also trying for a share of
the U.S.-flag market takes nothing away from their efforts di-
rected at foreign-flag competition.

Mention already has been made that USL, after termination
of the hearing, took certain steps to improve its financial posi-
tion. Recently, in the companion proceeding before the Inter-
state Commerce Commisgsion {intercoastal operations), the
president of USL said that the company was now operating in
the black. Official notice is taken of the report in the Wall
Street Journal of an interview with Kidde’s chairman Sullivan,
published on September 22, 1971, wherein he said, in part, as
follows:

* * * [ think U.S. Lines is stronger than before. It is making a small profit.
Most of the capital expenditures needed for the next few years have already
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been made. And there are signs that there will be greater stability in the
freight rates in the near future. Obviously, though, we don’t want it back be-
cause of the earnings uncertainty, the high capital requirements and the
specialized sgkill it requires.®

USL is now forging ahead but Kidde wants to rid itself of the
child because the return of the latter do not satisfy the finan-
cial requirements of the parent (this position is quite normal in
the business world). It must not be overlooked, in appraising
USL’s difficulties, that the principal reasons for its money bind
were the capital requirements involved in the new container-
ships, inability to obtain the vessels on time, and the non-
resumption of operating differential subsidy. USL of course is
not completely out of the financial woods; far from it. But it is
hard to believe that one of America’s oldest and best-known
ocean common carriers, given what appears to be good leader-
ship, plus the improvement in its resources, should be consi-
dered such a bad risk that the public would be benefited by
merger with its largest competitor. Granted that the position
of Reynolds is such that it could be of real assistance in help-
ing USL to tide itself over the shortage of capital, all indica-
tions are that USL can and will eventually extricate itself
from its present financial morass and remain a formidable
—and therefore a highly desirable—competitor of Sea-Land.

Generation of new commerce. Sea-Land believes that the in-
creased container capability brought about by the merger
would stimulate “expanded marketing concepts by shippers
through opening the accessibility and convenience of new
world markets. The increased productivity of the combined
U.S. Lines/Sea-Land fleet will give the shipping public ready
access to a broad spectrum of markets which had not been con-
sidered in the past, resulting in the generation of new ocean
commerce.”

Since no studies have been made or economic facts pre-
sented, it cannot be known whether the rates to be structured
by Sea-Land would be such as to induce new shippers to seek
foreign markets, or whether the rates to be charged would
produce enough revenue to justify the effort. There is no
proof—indeed, it probably would be very difficult to prove
—that the “maybe” results here proclaimed would offset the
effect of removing a most important competitor from the field.

The argument of Sea-Land, while intriguing, is suppositive
by nature and therefore not basically strong enough to support

Y In accordance with Rule 13(f), any party, upon timely request, will be afforded an opportunity te
show the contrary.
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the conclusion that such efforts by Sea-Land in respect to pos-
sible new markets are “required by serious transportation
need, necessary to secure important public benefits or in
furtherance of a valid regulatory purpose.”

The critical periodineed of USL ships. One of the reasons
Sea-Land is anxious to have the merger approved is the fear
that foreign-flag competition will become so strong in
1971-1972 that traffic patterns will be set in such fashion as to
cause Sea-Land to lose a large part of the market before its
own superior European-built vessels are delivered and the
Matson vessels which it purchased will be ready. This general
belief was shared by other witnesses, for and against the
merger. It might be added that the new U. S.-flag vessels also
would appear on the competitive scene.

About half of the so-called “critical period” is gone and Sea-
Land appears not to have lost stature in the world-wide con-
tainership field. By the nature of the judicial process, most of
the critical period will have elapsed before a final determina-
tion is made as to the approvability of the merger. In the
meantime, Sea-Land’s new vessels will be coming into the ser-
vice, as will the two Matson vessels. One of Sea-Land’s top offi-
cials admitted that the new highspeed European vessels would
neutralize any competitive disadvantages that might other-
wise accrue to the company during the “critical period.” The
president of USL admitted that shippers no longer blindly
utilize particular carriers. The “critical period”, if it were a
valid argument at all, does not retain much of its vigor and
might be likened to the subsidence of a hurricane.

As already pointed out, one of the possible reasons for the
rapid development of foreign containership operation is the
position attained by Sea-Land so quickly in world trade. Com-
petition sometimes can get out of hand and thus defeat the
very purpose for which it is intended. The fact that Sea-Land
is building very large and fast containerships, plus the pur-
chase of the two Matson ships (with the third a distinct possi-
bility), plus the possible acquisition of USL, might be an incen-
tive for further foreign-flag consortia. This kind of maritime
merry-go-round might be injurious, in the long run, to the
American merchant marine.

It can be appreciated that Sea-Land’s position might be im-
proved by the acquisition of USL’s new vessels for at least par-
tial replacement of Sea-Land’s old vessel. But the USL vessels
will continue in the foreign trade without the merger. Sea-
Land and Reynolds would be the principal beneficiaries from
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the turn-over to them of USL’s fleet. Naturally, there might be
some benefit to the public and/or the American merchant
marine, but the degree thereof would not be to the extent
necessary to satisfy the requirements of the Svenska doctrine
and the Commission’s guidelines.

Increased American shipbuilding. One of the arguments ad-
vanced by Sea-Land is that the proceeds (over $1 billion) from
the charter of USL vessels of Sea-Land (No. 69-56) would ena-
ble USL to construct new American-flag vessels.? This would
include specialty vessels for use in nonliner trades where
.about 98 percent of the service is furnished by foreign-flag ves-
sels. USL'’s president believes this to be a good opportunity, as
did his predecessor. It is said that the Alaska oil strike will call
for vessels to transport oil and liquid natural gas. Sea-Land
says that any future building by USL would not interfere with
Sea-Land’s construction plans.

There is no gainsaying that the above suggestion has some
appeal, even though the thinking thereon has not been crys-
talized by Sea-Land and USL. Suffice it to say here that the
argument will be put in the plus column when, at the end of
this decision, a final determination is made as to whether the
merger will be approved.

Possible loss to USL, charter vis-a-vis merger

Ttem 10 of the order of investigation calls for an inquiry intoe
the “possible loss of benefits from the maintenance of an inde-
pendent USL which would have existed under the charter, but
would not exist if the merger is effectuated.”

USL claims that the merger would mean the continuation of
the company as a viable, on-going shipping organization; that
it is not possible to determine the precise fate of USL if the
merger is not approved; that the funds received by USL under
the charter would be invested in new ships; that, as a sub-
sidiary of Reynolds, it would have access to the resources of
Reynolds, which would mean stability and the ability to ex-
pand its shipping services; and that USL’s fleet would be
utilized by a carrier having the ability and competence to max-
imize the effectiveness of its participation in foreign and
domestic commerce.

Each of the foregoing contentions already has been dis-
cussed, so there need be no repetition thereof at this point. The

% The Examiner feels that, under the order of investigation in the present proceeding, he is without
authority to approve or disapprove the charter, albeit the two proceedings have an undoubted affinity.
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principal loss to USL from the merger would be the $1 billion
charter hire over a 20-year period (if Sea-Land charters the
vessels after approval of the merger, it would seem that USL
would still lose its independence). This must be balanced
against a free and unfettered USL if the charter is not ap-
proved, leaving the company as a first-class competitor of
Sea-Land.

Valid regulatory purpose

Sea-Land is of the belief that disapproval of the merger
“surely would guarantee the continued balkanization (with the
accompanying vulnerability to the economic ups and downs of
the industry) of the American Merchant Marine.” USL argues
that approval “will assure the operation of an efficient and
productive American-flag carrier in all the major foreign
trades. This will, in turn, assure that America’s best interests
will be represented effectively by a substantial member of the
international shipping conferences. This Agreement will en-
hance to some extent the Commission’s ability to monitor and
regulate the activities of all carriers serving the U. S. foreign
commerce.” It further says that the absence of strong
American-flag competition would lessen the Commission’s
“voice” in the international shipping field; that foreign lines
are rationalizing and improving their competitive positions,
with no hindrance from their governments; and that unless
American companies are permitted to do likewise, the Commis-
sion and the American merchant marine will lapse into secon-
dary roles in this country’s foreign commerce.

There is no indication that failure to approve the merger
would have a pernicious effect on the American merchant
marine. On that contrary, it would simply allow the American-
flag containership operators to remain in a healthy competi-
tive state. Nor are there substantive prospects that approval
of the merger is needed to stiffen American-flag competition
against foreign-flag services. To repeat what already has been
noted, the merger might even stimulate further foreign-flag
competition by consortia or otherwise. Furthermore, with
Reynolds’ backing, there certainly is no well-founded reason to
believe that Sea-Land would be placed in a precarious position
if the merger is disapproved.
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ULTIMATE CONCLUSION

It is important to distinguish between the kind of proof
necessary to justify approval of an ordinary run-of-the-mill
agreement and the proof required for approval of an agree-
ment with antitrust overtones and therefore possibly against
the public interest., Svenska, and the Commission's decision
there under review by the Supreme Court, point up the differ-
ence. Although it cannot be denied, as pointed out, that some
of the arguments advanced in support of the merger may pos-
sibly have merit, within the guidelines set out by the Commis-
sion, most of the results claimed as favorable are in reality for
the benefit of Sea-Land alone,

The single plausible ground for the merger is the protection
of USL’s financial stability. But a fair comparison of the
company’s recent troubles with its apparent renascence in
that respect leads to the conclusion, in the Examiner’s judg-
ment, that USL has weathered its monetary crisis to the point
where its independent position in the foreign commerce of the
United States outweighs the desirability or necessity of its
takeover by Reynolds,

The proceeding is discontinued.

C. W. ROBINSON,
Preaiding Examiner.
Washington, D. C.
October 21, 1971
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APPENDIX “A”

Kidde/USL contend that the supplemental agreement does
not violate any part of the Act, that its provisions would be
beneficial to the shipping industry and the commerce of the
United States, and that it would assure the continuation of
USL as a strong competitor and a major factor in the shipping
industry. Without it, they further maintain, Kidde would be
obliged to again find a way to dispose of USL and Kidde might
be forced to liquidate USL if it could not promptly find a buyer.
They conclude that the agreement would relieve the pressure
on all parties.

The supplemental agreement would permit Kidde and
Reynolds to achieve what they would be denied if the merger is
disapproved. Denial would place Reynolds in the driver’s seat
in determining the future of USL. It could chose any financial
institution to find a purchaser, and McLean agrees that
Sea-Land’s voice would be heard in that connection. The
agreement permits the disposal of USL by public auction of its
assets, or sale of its stock, or by distribution of the stock to
Reynolds’ stockholders. Neither Reynolds nor Sea-Land could
be prevented from bidding at any public auction or from pur-
chasing USL’s stock to protect the $65 million investment, a
possibility which a Reynolds witness said would be seized
upon, if lawful, inasmuch as Sea-Land would like the use of the
USL ships. The agreement certainly contains the seeds of pos-
sible control, prevention, or destruction of competition. Fur-
thermore, the agreement is primarily for the benefit of Kidde
and Reynolds, not for the benefit of the public.

The supplemental agreement, as now composed, should be
disapproved.
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APPENDIX “B”

In the nine years prior to its acquisition by Kidde, the value
of USL in the open market was not in excess of §5 percent of
book value. No responsible buyer other than Reynolds was
found for USL by investment bankers, and the latter conveyed
to Kidde the opinion that the underwriting and public sale of
USL stock was well-nigh impossible because of poor market
conditions and the poor operating results of the company.

During the discussions between Mr. Sullivan of Kidde and
Mr. McMullen of USL, looking toward the sale of the company
to the latter, the initial figure mentioned was approximately
$50 million in cash, cash equivalents, and notes, plus delivery
to Kidde of 816,000 shares of Kidde stock. This general basis
was carried forward in the meetings between Mr. Sullivan and
Mr. McLean. The final consideration was $656 million, with no
stock transfer. Kidde was advised by a financial analyst
gpecializing in the maritime industry that the price was just,
reasonable, and prudent.

Whereas Mr. McMullen, when testifying, declared that the
value of USL, an organization close to his heart, was worth
considerably more than the price agreed upon, the financial
facts of life cannot be ignored—actual market value had to
prevail over possible value were the company one of sound fi-
nancial standing at the time the agreement was made.

16 F.M.C.



MERGER AGREEMENT—U.S. LINES, INC. 193
Discusgsion and Conclusion

The opponents to the agreements under consideration in
both proceedings have consistently argued that approval of
either the charter of merger agreements would produce over-
whelming competitive advantages to Sea-Land and a disas-
trous effect upon the U.S.-flag competitors. Most of the oppo-
nents did not file exceptions to the Examiner’s decision in the
Charter case principally because Commission affirmation of
the Chief Administrative Law Judge’s decision in the Merger
Case (wherein he determined it should not be approved) would
operate as a simultaneous termination of the Charter
Agreement.A” On the other hand, some of the opponents viewed
the decision in the Merger Case as correct in its conclusions;
but argued that it should have included a stronger antitrust
case; that it failed to appreciate the full impact of the merger
upon the competitors, and that the decision that the supple-
mental agreement and the promissory note are not subject to
section 15 was wrong. The proponents of the agreements are in
accord with the conclusions that the merger agreement falls
within the purview of section 15 and that the supplemental
agreement and promissory note do not. They except to the
Chief Administrative Law Judge’s conclusion that the merger
should be disapproved and the suggestion that, if the supple-
mental agreement is within section 15, the merger agreement,
as now composed, shoud be disapproved.

1. JURISDICTION

The Chief Administrative Law Judge found jurisdiction in
this case on the basis of Corhmission precedents. Continuing
arguments as to the propriety of those precedents compels us
to expand somewhat on their rationale.

As we said in an earlier report, the threshold issue here is

AT Article 8.3 of the proposed merger agreement provides:

6.3 The parties hereto agree that (a) if this Agreement or the Merger is disapproved, or approved on
terms and conditions not acceptable to Reynolds and Reynolds shall have se notified Kidde, this Agree-
ment, the Basic Agreement, the Time Charter and the Equipment Lease (the “Related Documents™)
shall be automatically cancelled but the Supplemental Agreement shall remain in full force and effect;
and (b) if this Agreement and the Merger are approved on terms and conditions accepteble to Reynolds
but the Basic Agreement, the Time Charter or the Equipment Lease are disapproved, such disapproved
inatrument shall be automatically cancelled or if any such instrument is approved on terms or conditions
unscceptable to Reynolds and Reynolds shall have so notified Kidde, this Agreement shall remain in
effect but the Basic Agreement, Time Charter or the Equipment Lease (as defined in the Basic Agree-
ment) or whichever of them is approved on terms unacceptable to Reynolds, as the case may be, shall be
automatically cancelled unless under the terms of any of the Required Approvals such eancellation
would adversely affect the approval of this Agreement or the Merger, but the Supplemental Agreement
shall remain in full foree and effect.
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“that of our jurisdiction over the agreement to merge.”*® Judi-
cial developments since our decision in the AML merger case
make it necessary to treat the jurisdictional issue once again.
Since the Court of Appeals for the Ninth Circuit upheld our
finding of section 15 jurisdiction over “merger agreements”A?
two other United States courts have considered the issue and
reached the opposite conclusion. In United States v. R.J.
Reynolds Tobacco Company, 326 F. Supp. 666 (U.S.D.C.NJ.
1971), Judge Garth concluded that all of the agreements al-
luded to in section 15 of the Shipping Act are of an “on-going”
nature and that a “single discrete event” such as a merger is
not within the intended coverage of section 15. In Seatrain
Lines, Inc. v. F.M.C., 460 F. 2d 9382, 947 (D.C. Cir. 1972), the
United States Court of Appeals for the District of Columbia
Circuit found that the word “agreements” as used in section 15
“did not include ‘mergers,’ ‘acquisitions’ and like,” 4%

It is hardly necessary to say that we find ourselves aligned
with the majority of the Ninth Circuit Court of Appeals in
Matson and in respectful disagreement with Judge Garth in
Reynolds and the D.C, Circuit Court of Appeals in the Seatrain
case. That court, speaking through Judge Wilkey, considered
the specific language of section 15; The language of contem-
porary statutes; the legislative history of the Shipping Act and
the administrative and judicial construction of section 15 since
its enactment and, as already noted, concluded that mergers
are not within the ambit of the section.

For the discussion of those basic considerations which
prompted us to find merger jurisdiction within the scope of
section 15, we refer to our earlier report in the AML case
(Supra, note A8). We shall in this report confine ourselves to
an application of that earlier discussion to those considera-
tions which led Judge Garth and the court in Seatrain to con-
clude that jurisdiction over mergers is not to be found in sec-
tion 15.

A. The Language of Section 15

Section 16 vests in the Commission jurisdiction over all
“agreements’:

A% Morger-Amerioan Mail Line, American Pregident Linea and Pacific Far East Line, 11 F.M.C. 53 (1867)
(hereafter the AMI case). See also the discussion of our jurisdiction contained in the Initial Decision of
Chief Examiner Page in Docket No. 69-56. We agree with his well reasoned discussion and his application
of legal principles. Accordingly, we will not repeat here the arguments thoroughly covered therein. (11
8.R.R. 768, 763-778) (1870).

Ab Mataon Navigation Co. v. F.M.C., 406 F. 2d 786 (9th Cir. 1568).

a1 The FMC’s petition for certiorari in FMC v, Seatrain Lins, et al., No. T1-1847, was granted by the
Supreme Court on December 11, 1972,
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1. fixing or regulating transportation rates or fares;

2. giving or receiving special rates, accommodations, or
other special privileges or advantages;

3. controlling, regulating, preventing or destroying compe-
tition;

4. pooling or apportioning earnings, losses or traffic;

5. allotting ports or restricting or otherwise regulating the
number and character of sailings between ports;

6. limiting or regulating in any way the volume or charac-
ter of freight or passenger traffic to be carried;

7. or in any manner providing for an exclusive, preferential
or cooperative working arrangement.

Under the provisions of the section, all such agreements
must be filed with the Commission and the Commission is em-
powered to approve, disapprove, cancel or modify agreements
filed with it, with all agreements approved by the Commission
being exempted from the antitrust laws. From a literal reading
of the third category, an agreement to merge would clearly
seem embraced within its language, for what better way to
work the destruction of competition than through a merger.
The Court in Seatrain, while admitting this, nevertheless con-
cluded that both the language and context of section 15 itself
and the legislative history accompanying it demonstrate that
an agreement calling for the “single discrete event” (a merger)
is not included among those agreements which “destroy com-
petition.”

This, of course, attaches to the word “agreement” a meaning
distinetly different from that understood in common usage.
However, this result is said to be dictated by the context of
section 15 and the section’s legislative history. To the court in
Seatrain, the first six categories of agreements covered by sec-
tion 15 of necessity imply the continued existence of the par-
ties and their participation in such agreements over time (e.g.,
fixing or regulating rates; pooling or apportioning earnings,
losses, or traffic; allotting ports or restricting sailings between
ports, etc.) (Seatrain, supra, at 934-935). We agree that the fix-
ing of rates, the apportioning of earnings and the restriction of
sailings presuppose operations over time; but the destruction
of competition (that category with which we are here con-
cerned) can be more readily accomplished by the single dis-
crete event—the merger—than by an on-going agreement, and
the inference that continuous operations are required in ag-
reements destroying competition is not justifiable.
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Inherent in the argument that our jurisdiction is restricted
to agreements involving continuous operations is the assump-
tion that the Commission labors under some disability not
found in the Department of Justice or the courts should the
need arise for a post-approval dissolution of a merger. Thus,
the court in concludes: “In the case of arrangements of a more
permanent nature . . . the sale of all the assets of one common
carrier by water to another, subsequent Commission cancella-
tion or modification of such a previously approved agreement
would be very difficult if not impossible to implement.” (Sea-
train, supra, at 935) The relevance of this difficulty to the
question of our jurisdiction, particularly if applied to the in-
stant case, is obscure.

To begin with, there is nothing in the relevant statutes
which in any way limits the manner in which the Commission
may implement its disapproval of an agreement. Section 15
states that “The Commission shall by order . . . disapprove,
cancel or modify any agreement. . . whether or not previously
approved by it” that it finds violative of any of the standards
set forth in that section. Consequently, there being no limita-
tion on the latitude of the Commission’s authority to disap-
prove, cancel or modify an approved agreement, there can be
no justifiable restriction on the scope of approval agreements
based upon the availability of an adequate remedy for viola-
tion of the approval. As we said in our earlier opinion in the
AML case:

We are necessarily given the power to stop or modify any continuing practice
if we find that it has become detrimental to the commerce of the United States
or contrary to the public interest even though we have previously approved
the practice. But even here our disapproval or modification is only prospective;
we cannot undo what has already been done. We are now concerned with the
approval of a merger of three steamship lines, approval of which is to be
granted unless we find that the merger would operate to the detriment of the
commerce of the United States, be contrary to the public interest or unfair as
between carriers; or otherwise in violation of the Shipping Act, 1916. It does
not follow, of course, that our approval of the agreement once granted can
never be withdrawn or that we cannot order the agreement modified.

The Supreme Court has specifically addressed itself to this
point. In California v. U.S., 577, 684 (1944) the Court said:A!!
Finding a wrong which it is duty-bound to remedy, the Maritime Commission

* * * may, within the general framework of the Shipping Act, fashion the
tools for doing so.

All Sea also the Matson case, supra, note 7, clting Volkewagenwerk v. FMC, 390 U.S, 261, 273-2T5a note
23 (1988); and Pan American World Airways, Ino, v. U.S., 8T1 U.S, 208, 812, n.17 (1948),
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There is, therefore, no lack of authority in the Commission to
devise the appropriate remedy for the situation in which the
terms of a merger approval are violated; and because we can
provide such a remedy, it is irrelevant whether there are “con-
tinuous” operations as defined by the court in Seatrain. Cer-
tainly, moreover, we cannot see how others may accomplish
the same result with any less of the “difficulty” suggested by
the Seatrain court.

Further, this case is sufficiently different from Seatrain to
render the court’s argument inapposite. First, there is a fun-
damental difference in the nature of the agreements for which
approval was in Seatrain and is now sought. The Seatrain
situation was described by the court as follows:

This sale comprises all of Oceanic’s assets, although Oceanic * * * retains,
its corporate existence and is not restricted by the agreement from reentering
the * * * trade.rt?

LI ]

* * ¥ the type of agreement here at issue [is] the acquisition of all the assets
of one common carrier by water by another carrier.A%

The court then concluded that:

* * * Section 15 does not provide for FMC jurisdiction over a sale of ships,
absent either a provision limiting competition among the parties or a provision
of some other type requiring continuning supervision.AH

Consequently, the court in Seatrain was concerned with an
agreement very different from the proposed merger herein,
and certainly from the agreement as modified and conditioned
by us. The proposed agreement is a total merger of one carrier
into the other. As modified and conditioned, the agreement we
are approving (and as is discussed fully, infra) requires both
the continued existence of USL (the acquired carrier) and the
retention by USL of all its assets, thereby necessitating con-
tinuing Commission supervision to ensure that the approved
anticompetitive activity remains within bounds of the enabling

agreement. )
The import of Seatrain is, therefore, that either a more an-

ticompetitive agreement or one not finite as there atz issue
would be within the ambit of section 15. As the court said:

Thus it is not * * * the complexity of the antitrust issues involved, which
determines if the FMC has jurisdiction.A'®

A2 Seatrain, supra, at 933,
A Id,, at 938.
AM Id | at 946.
A2 1d., at 946.
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For example:

*» % % 5 » * % contract coupled with an agreement not to compete, which
may involve more complicated antitrust issues than the more simple sale con-
tract, is required to be filed and the Commission may have jurisdiction to pass
on all questions, including antitrust issues.*'®

In the instant case what is involved is not, as in Seatrain, a
sale of assets without a sale of the corporate identity. Here it is
rather a sale of the corporate equity with the requirement that
the acquiring company (Reynolds) maintain both the assets
and stock of the acquired company (USL) identifiable to insure
the continuing operativeness of the assets and the constant
availability of the stock for such disposition as we might order
as a remedy for violation of the terms of the acquisition. Need-
less to say, such a transaction requires continuous regulatory
oversight to ensure the conservation of USL’s assets and pre-
vent the total absorption of USL by Sea-Land, a result which
we conclude must not be permitted under the approved agree-
ment.

By our act of approval, therefore, neither of the principal
parties herein (Sea-Land and USL) will vanish forever. The
acquired company (USL) will remain intact as a competitive
entity, retaining its assets in operative form; and the obliga-
tion of ensuring the continuation of this status between Sea-
Land and USL, and of assessing the subsequent and continu-
ing competitive impact of the approved agreement, is specifi-
cally assigned by Congress to this Commission under section 15
which gives us the responsibility for day-to-day surveillance of
the activities of common carriers by water in our foreign com-
merce, Should future circumstances warrant, we are expressly
empowered to disappreve any agreement previously approved;
or should something less than disapproval be called for, we can
modify such an agreement even if the particular modification
would require divestiture of previously merged or acquired as-
sets or companies.

B. The Legislative History of Section 1§

It is said, however, that the construction of section 156 which
would limit the Commission’s jurisdiction to ‘“on-going”
agreements is reinforced by the legislative history behind its
enactment.

The Shipping Act, 1916, was primarily the result of the work
of the House Committee on the Merchant Marine and

Fisheries of the 63rd Congress under the direction of its
A8 Id., at 945.
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Chairman, Representative J.W. Alexander. A selective reading
of the Committee’s report might lead one to the view that the
Committee was basically concerned with those arrangements
which fixed rates, or rotated sailings, or apportioned earnings,
ete.—all of which called for operations “over time.” Thus, the
court in Seatrain quotes with approval the Supreme Court’s
characterization of the Committee’s work as “an exhaustive
inquiry into the practices of shipping conferences.” (supra, at
938) To be contrasted with this rather restricted deseription of
the Committee’s area of concern is the designation which the
Committee itself gave to the report which embodied the results
of its efforts: House Committee on the Merchant Marine and
Fisheries, Report on Steamship Agreements and Affiliations in
the American Foreign and Domestic Trade, H. Doe. No. 805,
63rd Cong., 2d Sess. (1914). This report, called the Alexander
Report after the Committee’s Chairman, makes it clear that
the Committee was indeed concerned with more than “under-
standings” and “arrangements” to the exclusion of “mergers”
and “acquisitions.” In fact, Congressman Alexander himself
introduced H. Res. 587 which broadened the scope of the inves-
tigation to include ownership “by other ship lines or
companies.” A1

Reprinted at pages 10-17 of the Alexander Report are a
number of questionnaires sent by the Committee to steamship
lines in both the foreign and domestic trades. As might be ex-
pected the questionnaire sent to ‘“domestic water carriers”
sought much more detailed information on stock ownership
“control” and affiliations than did the questionnaire sent to
“steamship lines engaged in the American foreign trade.”
Nevertheless, U.S.-flag carriers had to answer the same ques-
tions concerning understandings and arrangements as did the
foreign-flag carriers. Additionally, American diplomatic and
consular officers abroad had to respond to a questionnaire
which included the question, “Report any instances known to
you where steamship lines and companies engaged in the
foreign commerce of the United States are owned or controlled
by railway companies or by the same interests owning or con-
trolling railway companies?”

The responses to the questionnaires formed the basis for the
conduct of the Committee’s hearings, and citations to the Re-
port could be multiplied to show the degree of the Committee’s
concern with the problem of the merger device as one of the

Al The resolution is included at page 9 of the Alexander Report.
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major methods to control or destroy competition.*'® Perhaps
more importantly, Congressman Alexander himself in a speech
reprinted in the Congressional Recérd characterized the situa-~
tion as follows:

To sum up the entire situation, investigation will prove that over 90% of the
regular line coastwise and practically the entire foreign-American shipping is
allied through interlocking directorates with the National City Bank, United
States Trust Company, National Bank of Commerce, Guarantee Truat Com-
pany, all of which have for their fountainhead the Rockefeller-Morgan-Perkins
interests. [62 Cong. Rec., Appendix 112 at 118.]

It seems clear, therefore, from the Chairman’s comments
and the conduct of the Committee’s activities, that the Com-
mittee and its Chairman thought something more (and differ-
ent?) than fixing rates or allocating ports was involved
whereby competition was being controlled or destroyed; and
the Committee was aware that concentration of control in the
shipping industry was a major problem.

The opponents of our merger jurisdiction, however, take a
peculiar view of the work of the Committee. They virtually ig-
nore all but the last nine pages of the four volumes which com-
prise the total of the Committee’s “report.” In these nine
pages, the “Recommendations of the Committee” appear, and
it is primarily on the basis of a supposed dichotomy in the rec-
ommendations for domestic and those for foreign commerce
that the opponents of merger jurisdiction rely most heavily.
Additionally, both Judge Garth in Reynolds and the court in
Seatrain find in the Recommendations of the Alexander Com-
mittee an intention to use the word “agreement” in a special
or restricted sense; i.e., to include only those understandings
or arrangements of an on-going nature. Thus, the court in
Seatrain concludes:

* * * the subject of the Committee’s investigations was “agreements, con-
ference arrangements, [and] gentlemen’s understandings,” all of which envi-
sion the continued exiatence of the parties and their participation in such ag-
reements (e.g., in fixing rates, apportioning traffic, pooling earnings, etc.).
There is no intention on the part of the Committee to include, nor is there any
language in fact so including, the type of arrangements in the case at bar—the
acquisition of all the assets of one steamship line by another. The Committee
employed terms other than the word “agreement” to refer to transactions not
of a continuing nature:

The numerous methods of controlling competition between water carriers
in the domestic trade referred to in the preceding pages may be grouped under
three headings viz., (1) control through acquisition of water lines or the owner-

A% See, .., Proceedinks of the Committee on the Mercha)!z Marine and Fizsheriee in the Investigation
of Shipping Combinations Under H. Res. 887, at Vol. 1, 80-08, 128, and 361,
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ship of accessories of water lines; (2) control through agreements or under-
standings; and (3) control through special practices.

It would be superfluous then, for the Committee to have made this distine-
tion if the Commission were correct in asserting that the Committee used the
term “agreement” to encompass transactions other than those constituting
cooperative working arrangements. (Seatrain, supra, at 939).41°

There are several difficulties with these contentions as to
the work of the Committee. To begin with, the asserted distinc-
tion between agreements and mergers or acquisitions is not
tenable; and the Committee did, in fact,; use the term “agree-
ment” in discussing mergers, acquisitions, ete. Equally unten-
able is the opponents’ attempted distinction between the
Report’s applicability to domestic and foreign shipping. The
Report indicates a clear intention to regulate mergers and ac-
quisitions in the domestic trades; but the Committee is equally
clear in its extensive interest in corporate combinations in the
foreign trades. This, combined with the fact that section 15,
which was enacted about two years after the Committee’s
work, makes no domestic/foreign distinction, negates the
dichotomy suggested by the opponents.

The Committee dealt specifically with the International
Mercantile Marine Company, sometimes referred to as the
“Shipping Trust,” the most notorious of the companies
dominating our foreign trade.A?® As Congressman Alexander
said:

Let me give you a chapter from the recent investigation of the so-called
Shipping Trust * * *. The same interests are associated in both the foreign
and coast-wise shipping. The most prominent shipping corporation controlled

by American interests are owned by the International Mercantile Marine
& & & A21

The distinction between agreements and acquisitions drawn
by the Seatrain court cannot be sustained upon close examina-
tion of some of the methods of “control” allegedly excluded
from the meaning of “agreement.” (It is, of course, to be re-
membered that section 15 requires the filing of agreements
“controlling competition.”)

Twenty-eight methods of ‘“control” are set out at pages

A® I g similar vein, Judge Garth concluded: “The agreements represented in the Report are all ‘on-
going’ in nature, Most of these ‘agreementa’ deacribe practices or regular activities in which two or more
shipping companies have agreed to participate over a considerable period of time. None of the ‘agree-
mente’ atudied by the Alexander Committee beara the slightest resemblance to an agreement of merger,
which is essentially a single discrete event, which transforms the relationship of the merging partiea at
the instant of merger.” [325 F. Supp. 656, 668-6569]

Am See Alexander Report, Vol. 111, at p. 139. Congressional investigations into shipping in the foreign
trade began in 1910 with a reselution to investigate the “Shipping Trust” (H. J. Res. 23). The text of the
resolution can be found in 47 Cong. Rec, 8108 (1910).

At 52 Cong. Rec., Appendix 112-118 (1915).
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409—412 of the Report, and under the heading of “Control
through acquisition . . .” there appear such methods as:

(3) Control by leagse * * *.
. x &

(6) Joint control of a water line by several railroads.

(8) Control * * * by one or more officers in common or by common rep-
resentation on the board of directors * * *,

(1) Control indicated by & community of interest through influential stock-
holders.

(8 Railroad control of competing water or canals through the ownership or
control of forwarding companies, thus diverting traffic to their own rail or
water lines by refusing te exchange through freight with independent water
lines, the latter are thus forced to depend upon local business, which is too

limited to maintain the efficiency of the line.
L L]

(10) Ownership or control of bulk carriers by producing and trading com-
panies, which, while controlling a large portion of the traffic in a given com-
modity also act as common carriers. These companies may also charter boats of
independent lines on such favorable terms as to induce such lines to observe a
certain poliey in the fixing and maintenance of rates. [Emphasis added.]

Such methods of controlling competition are as much in the
nature of cooperative working arrangements (“on-going”
agreements) as in the nature of corporate acquisitions. The
Committee, therefore, was concerned with establishing the
fact of controlled combinations by uncovering and examining
the various devices employed.

Thus, the exclusion of mergers, acquisitions, etc., from the
meaning of “agreements” as used in section 15 based upon a
supposed distinction between the on-going understanding or
arrangement on the one hand and the single discrete merger
acquisition, etec., on the other, is not one which existed with the
Committee.

Moreover, the Committee itself sometimes used the word
“agreement” in its broad commonly accepted sense. For exam-
ple, in Volume III of the Proceedings,** at page 140, a merger
is deseribed as an “agreement”:

[An) Agreement was concluded between Mr. J. Pierpont Morgan, the famous
American financier and organizer of the Shipping Trust, for the purchase of
Oceanic shares, The basis of the agreement was that the shareholders of
Oceanic Co. should receive cash and securities representing 10 times the net
profits of that company * * *. The terms of the agresment were published in
the Daily Mail of May 8 and October 31, 1902. [Emphasis added.]

Again, in Volume I of the Proceedings at page 361, we find the
Hamburg American Line-Union Line merger called an
“agreement”:

AN See note Al8, supra.
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Union Line was practically, under an agreement, acquired by the
Hamburg-American Line. [Emphasis added.]

We think the attempted distinction between “agreements” and
consolidations is too imprecise and undefined to form any part
of a statute designed to do no less than regulate the gamut of
anticompetitive conduct of an entire industry. Having devoted
considerable attention to concentrations in shipping, both in
the foreign and domestic trades, it seems unfair to attribute to
the Committee an intent to ignore the problem and concen-
trate solely on “agreements” to fix rates, apportion earnings
or rotate sailings. That the Committee did not have any such
thing in mind is demonstrated by its specific allusion to the
then recently enacted Panama Canal Act [Aug. 24, 1912, ch.
390, 37 Stat. 560]:

Section 11 of the [Panama Canal] Aet also provides for the divorcing of com-
mon carriers by water from the railroads under certain conditions. These legis-
lative requirements go far towards eliminating some of the undesirable prac-
tices which were found by this Committee to exist in the domestic commerce of
the United States. [Report, p. 422]

As for the remaining undesirable practices, the Committee’s
specific recommendations included:

(2) that water carriers be reqguired to file for approval with the Interstate
Commerce Commission all agreements or arrangements affecting interstate
transportation whether written or oral and all modifications or cancellations
thereof, with water carriers with railroads or other transportation agencies or

with shippers. [Report, p. 423]
* 2 &

(12) that all interstate traffic on canals be placed under the supervision of
the Interstate Commerce Commission; and that the railroads be prohibited in
the future from acquiring, either directly or indirectly ownership or control in
interest in canals, or water lines, forwarding companies and other navigation
facilities on such canals when the same are used in interstate transportation.
[Report, p. 424}

No clearer indication is needed to show the Committee’s un-
derstanding that effective legislation would have to include
regulatory or supervisory control over acquisitions and trans-
fers of ownership; and, as has been discussed, supra, no dis-
tinetion between domestic and foreign mergers or acquisitions
can be engrafted upon section 15 based upon the Alexander
Report or the work of the Committee.

Additional clarification is available, moreover, in the legisla-
tive history between the Alexander Report issued in February
1914 and the enactment of the Shipping Act, 1916.

The Alexander Report revealed not only that the American
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merchant marine was becoming heavily monopolized but also
that there was a severe shortage of U.S.-flag shipping. With
Europe at war by August of 1914, Congress became even more
aware of the need for rebuilding the merchant marine and
thus the first shipping bills introduced after the Alexander
Report were concerned only with promotion of the merchant
marine. Thus, in September of 1914, Congressman Alexander
introduced H.R. 18666, which proposed government ownership
and operation of merchant vessels acting through a shipping
board. Government ownership was sought to promote the mer-
chant marine and was expected to have a de facto regulatory
effect on conference rates. However, in 1915, Congressman
Alexander introduced a bill which contained both regulatory
and government ownership provisions. Congress adjourned be-
fore any action was taken, and the bill was introduced in the
next Congress as H.R. 450. Almost immediately thereafter,
Alexander introduced another proposal, H.R. 10600, and hear-
ings were held on it in February, March and April of 1916. As
introduced, H.R. 10600 had no antitrust exemptions and con-
tained no requirements for the filing of agreements. However,
section 9 of the bill incorporated by reference the Interstate
Commerce Act, making that Act applicable to the Shipping
Board, giving the Board complete power to regulate rates in
the industry.*® Section 10 of the bill required licensing by the
Board of vessels in both domestic and foreign commerce. After
hearings, the Committee rejected the philosophy of sections 9
and 10 of H.R. 10600,A*% and in April of 1916, Alexander intro-
duced H.R. 14337. Finally in May, Alexander synthesized all
previous legislative proposals into a single bill, H.R. 15455, and
it was this bill that was finally passed by Congress.

Section 16 of H.R. 15455 (enacted verbatim as section 15) was
a redrafting of section 3 of H.R. 14337, which latter section re-
guired the filing of every agreement, understanding, confer-
ence or arrangement “and such agreements, understandings,
conferences, and arrangements if approved were exempt from
the antitrust laws.” Section 16 of H.R. 156455 and section 15 of
the Shipping Act merely use the word “agreement” and at the
end of the first paragraph, a sentence was added: The term
“agreement” in this section includes “understandings, confer-
ences and other arrangements.” Thus, the significance of the
only amendment concerning “agreement” appears to be in the

A8 £3rd Cong. Rec. 8077 (1018).
A% The Interatate Commerce Act at that time contained no antitrust exemptions, It was not amended
to provide for antitrust exemptions of any sort until 1820,
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restoration to it of its commonly accepted meaning as origi-
nally used in H.R. 14337, and a specific provision that it include
such novel things as “conferences” and the less formal terms
“understanding and arrangements.” The term “agreement”
was understood to include the other terms which, therefore,
became redundant. We think that commonly accepted and used
meaning included agreements which called for mergers, ac-
quisitions, and the like.

C. Legislative History—The 1961 Amendments

It was not until 1961 that the first really comprehensive
reexamination of “antitrust” problems in the shipping indus-
try was undertaken by Congress. The genesis of this reexami-
nation was the supreme court’s decision in FMC. v.
Isbrandtsen, 3566 U.S. 481 (1958), which declared conference
dual rate systems unlawful. It was the original intention of the
Antitrust Subcommittee of the House Committee on the
Judiciary, under the Chairmanship of Congressman Celler, to
restrict the scope of its inquiry to abuses of the dual rate sys-
tem; however, the initial investigation:

* * ¥ royealed such diverse and widespread anticompetitive practices in the
industry that the Chairman decided to expand the subcommittee inquiry to
embrace within its scope not only the problem of dual rates and pricing prac-

tices but the entire gamut of antitrust problems in the ocean freight
industry,A?

This expansion in turn resulted in an exhaustive and com-
prehensive study extending over a period of three years, con-
suming nine volumes containing about 12,000 pages of tes-
timony and exhibits.A%

To place the work of the Antitrust Subcommittee in its
proper context two facts should be noted. First, Congressman
Celler was co-author of the 1961 amendments, and the inves-
tigation by his committee is part of the legislative history of
the amendments; and second, although the Celler Report was
not printed and generally distributed until 1962, it was made
available to the drafters of the bill (the House Merchant
Marine and Fisheries Committee) in unpublished form.A#

There is abundant support in the Celler Report for the inclu-

218 4 R. Rep. No. 1418, The Ocean Freight Industry, Report of the Antitrust Subcommittee of the
House Committee on the Judiciary, 87th Cong., 2d Sess. (1962} [the Celler Report].

A1 Hearings Before Antitrust Subcommittee of the House Committee on the Judiciary, 86th Cong., 1st
and 2d Sess., pt. 1, Vols. I-V and pt. 2, Vols. I[-II (1959-60); id., 87th Cong., 1at Sess,, pt. 3, Vols. 1-11 (1961)
[the Celler Hearingsl.

AT See Sen. Rep. No. 760, 87th Cong., 1at Sess. €1961), U.S. Code, Cong. & Admin. News, 87th Cong., 1st
Sess. (1961), 3108 at 3116-3117; also 107 Cong. Rec. 10065 (1961).
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sion of merger jurisdiction under section 15. The Antitrust
Subcommittee’s use of the word “agreement” clearly and spe-
cifically included agreements of merger. Additionally, and the
Court in Seatrain notwithstanding, the word “agreement” was
also used in connection with the acquisition of the stock of one
carrier by another. Thus, at page 47 of the Celler Report we
find:

In the fall of 1960 Isbrandtsen acquired a controlling interest in American
Export through the purchase of approximately 26 percent of the latter
company’s outstanding steck * * *, Under an agreement recently approved by
the Federal Maritime Commission this purchase constitutes the initial step in
a program leading to the consolidation of the maritime operations of the two
companies, The 14 vessels owned or operated by Isbrandtsen are to be trans-
ferred to its subsidiary, Isbrandtsen Steamship Co., for about $6 million in

promissory notes. Isbrandsten Steamship Co. will then be scld to American
Export for about $11 million. [Emphasis added.]**

Congress was well aware that section 15 had been construed
to include merger jurisdiction, yet it made no attempt to rede-
fine the word “agreement.”

Congress was repeatedly informed that the administrators of
section 15 considered mergers to be included within their
jurisdiction under that section. By Reorganization Plan No. 7
of 1961 (756 Stat. 840), President Kennedy proposed the estab-
lishment of an independent Federal Maritime Commission ex-
clusively charged with- responsibility for regulation of the
shipping industry. During the hearings on the Reorganization
Plan, Admiral Ralph E. Wilson, a member of the Federal
Maritime Board, expressed his concern of possible administra-
tive problems in handling transactions that required approvals
by both the Commission under the Shipping Act and the
Maritime Administration under the Merchant Marine Act of
1936. He stated:

For example there is an important matter now pending before the Board
which involves, merger of assets, determination of the adequacy of American
flag shipping on certain essential trade routes, the granting of additional
operating subsidy and the legality of intent which would require distinet de-
termination by both the Commission and the Maritime Administration.
[Emphasis ours.]*®*

414 Sae Caller Report 48 dealing with a protest to this “agreement.” It ia interesting to note that the
Department of Justice was quite aware of this assertion of merger jurisdiction by the Commisgion and
yet Justice never cnce suggested that the meaning of “agreement” be clarified so as to leave mergers,
ete., at large under the antitrust laws. See Celler Hearing, Part I1I 1246-1263. The Department's silence
before Congress then is indeed to be contrasted with its vociferous opposition in the courts now.

A1 Hearings Before a Subcommittee of the House Committee on Government Operations, “Reorganiza-
tion Plan No. 7 of 1961—Maritime Functions,” 87th Cong., 16t Sesa, (1861), at 46. Congressman Emanuel
Celler was the first witness to appear at these hearings.
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The reference was to the then pending American Export-
Isbrandtsen merger agreement. Two members of this sub-
committee, Edward A. Garmatz and F. Bradford Morse, also
sat on the House Merchant Marine and Fisheries Committee.
Appearing before the committee, Admiral Wilson reiterated
his comment on the merger issue:

We have now pending an important matter which involved a merger of assets,
an additional operating subsidy as part of this whole package and a deter-
minatory freezing out of competition and that sort of thing. [Emphasis
added.]*%¢

Thus, two different committees with an interest in the particu-
lar functions to be exercised by the newly proposed Federal
Maritime Commission were informed that at least one of those
functions would be the exercise of merger jurisdiction.

Congressman Celler, who was quite instrumental in bringing
about the creation of the new Commission,** and his subcom-
mittee held hearings in 1962 to review the regulatory efforts of
the Commission after its first year of experience under the
newly amended Shipping Act. At the opening of these hear-
ings, Chairman Celler made the following statement charac-
terizing the functions and purpose of regulatory agencies such
as the Federal Maritime Commission:#%

When the Congress created administrative agencies to supervise the indus-
trial and eommercial machinery in certain areas of our economy, it acted in
the belief that these specialized commissions would be effective at the same
time in protecting the consumer from the self-same evils which the Sherman
and Clayton Acts were designed to eliminate. In many instances these reg-
ulatory bodies were given the power and authority to exempt certain conduct
from the antitrust laws—that is to say, to approve agreements, activities or
acquigitions that would otherwise run afoul of the antitrust statutes. Thus, the
agency may, to an extent, substitute regulation for competition by permitting
competitors to merge or colluborate in ratemaking for example. [Emphasis

ours.]A®

Lest it be thought that the Commission was not one of those
regulatory agencies to which had been given the “power and
authority” to substitute regulation for competition by permit-
ting mergers, etc., the following colloquy between the Sub-
committee and the Commission’s Chairman, Thomas Stakem,

A% earings before the House Committee on the Merchant Marine and Fisheries, Reorganization Plan
No. 7 of 1961, 87th Cong., 1st Sess., 9#1-92 (1961).

A3 His personal intercession by letter to President Kennedy and his other endeavors on behalf of reor-
ganization are set out at page 3 of the Celler Report.

A% These hearings can be placed in their proper context only by keeping in mind the aetive participa-
tion of Chairman Celler, the membership and the staff of the Subcommittee in drafting and enacting the
legislation amending the Shipping Act.

A% Hearings before the Antitrust Subcommittee of the House Committee on the Judiciary, “Progress
Report from the Federal Maritime Commission,” 87th Cong., 2d Sess., Ser. No. 34 at 2 (1862).
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leaves no doubt that the Commission itself thought it had this
power and authority:

Mr. Appel. Turning to another topie in the section 16 category, I would like to
ask you a few questions about the implicationa of the Commission’s approval of
the Isbrandtsen-American Export merger under the mechanism of saction 16
of the 1918 Act.

Prior to the time that this case went to the Maritime Administration for
subsidy consideration the Federal Maritime Commission in February of this
year upheld-its initial decision, did it not?

Mvr. Stakem, Yes it did.

Mr. Appel. And, in this case, it granted approval under section 15 of the Act
to an agreement between the Isbrandtsen Co. and American Export, the over-
all effect of which was, in the words of the Commission—

for Isbrandtsen to transfer its liner fleet of some 14 ships and its entire
business to American Export, agreeing as part of the transaction not to com-
pete without. Export’s consent.

The Commission concluded that this constituted an agreement “controlling,
regulating and destroying competition,” that the agreement which had been
filed with the predecessor Board fell squarely within the “clear unqualified
language of section 16" requiring action by the Commission to either “approve
or disapprove, cancel or modify.”

And the Commission further held that the agreement was not in violation of
any proscription of the Act, is that not so?

Mr. Stakem. Yes. The Commission felt that the language of the law clearly
gives it an interest in this sort of an arrangement. . . A

Mr. Johnson. Mr. Stakem let me cut in there for a moment for just one ques-
tion. The Celler-Kefauver Act of course provides that where an agreement is
approved, to the extent that the Commission can give it immunity from the
antitrust laws, it receives that immunity does it not?

Mr. Stakem. Yes gir.

Mr. Johnson. In passing on a merger, does the Commission take into account
the standards of the Celler-Kefauver Act; namely, whether the merger will
tend to substantially lessen competition or to create a monopoly in any line of
commerce?

Mr. Stakem. I would like to have counsel answer that if you will.

Mr. Pimper, Of course. [ think the answer to that is yes, . . . A*

Mr. Appel. Does the Commission’s approval of the Isbrandtsen-Export
merger grant to these parties the same antitrust exemption accorded to all
other parties who have their agreements approved under section 16 of the Act?

Mr. Stakem. Yes. I think it carries with it the immunity, but I think we must
also keep in mind that if upon a complaint that this was operating to the det-
riment of U.S. commetce, that there is always the possibility of complaint and
review by the Commiasion.A*

A% d,, at 40,

A% /d,, at 21,

a%[d,. at 21-22. Of course, it is argued that the key to the Commission’s jurisdiction in the
Isbrandtsen-Export merger was the “non-complete” clause, Aside from the fact that the Commission's
decision was not based on any such clause (see 11 F.M.C. at 62-83), the notion that jurisdiction turns on
“non-complete” clauses can only make possible “agency-shopping” much like the kind of forum shopping
so deplored by the courts. The “clause” can be either put in or left out, depending upon whether the
parties to the agreement desire to deal with the Commishion or the Justice Department. We cannot

underestimate the ingenuity of the industry in producing apparently valid non-compete clauseg in
merger gituations.
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We think the foregoing discussion of the legislative history of
section 15 both before and after 1916 shows something more
than jurisdictional “wishful thinking’’ on our part.A% It shows
that in 1916 Congress was well aware of the problems of con-
centration in the Merchant Marine, and that the term
“agreement” was used in section 15 in its generally accepted
sense—it was also defined to include the rather specialized
term ‘‘conferences.” To define agreement so as to exclude
single discrete events is to attribute to Congress the intent to
ignore a major problem in the industry after having devoted
considerable time to the study and discussion of it.

Additionally, the meaning of the term agreements was reex-
amined in both the period preceding the 1961 amendment and
reenactment of section 15 and in the period immediately
thereafter. During this time, Congress was on a number of oc-
casions specifically informed that the agency to which it had
entrusted the administration of section 15 considered that its
Jjurisdiction under that section included agreements to merge.

Thus, as has been discussed and as will be developed more
fully, the Commission’s jurisdiction herein is being applied not
to a “single discrete event’” merger, but to an agreement which
is within the jurisdiction of the Commission whether or not our
section 15 authority applies to the “mergers” which Justice
tries to distinguish from other agreements. Nevertheless, even
if the agreement we are approving is a “merger,” it is our con-
clusion that merger agreements are among those over which
we have jurisdiction under section 15. In either event, all the
agreements involved, the charter, the proposed merger, the
supplemental agreement and the promissory note, are subject
to Commission jurisdiction as indispensible parts of a whole
arrangement, The supplemental agreement and promissory
note are discussed fully, infra.

2. Merits

Qur decision and order is founded on approval of an on-going
agreement under statutory continuing surveillance by the
Commission with a system of policing and review of the activ-
ites of Reynolds/Sea-Land and USL based upon an amplifica-
tion of our Congressional mandate.

We have accomplished this by the binary nature of our ac-
tion herein. First, we are approving the proposed agreement in
a form so modified as to continue USL as an independent car-

A Seatrain Lines, ine. v. F.M.C., supra.
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rier entity. Second, we are attaching conditions to our ap-
proval to assure the intended result.

The conditions, which are set forth and discussed further,
infra, are designed to prevent the disappearance of USL into
the corporate structure of Reynolds and insure our ability to
maintain our surveillance and policing functions mandated
under section 15 with respect to all agreements approved by
the Commission.

Conditions [.A. and B. require that the USL stock be neither
transferred nor encumbered by RJI, the Reynolds subsidiary
which will acquire the stock. This assures that the stock will
always be intact and reachable in the event we should subse-
quently disapprove or further modify the agreement. In addi-
tion, with respect to USL, the corporate ownership pattern
among Reynolds, RJI and USL may not be altered without our
approval.

This is important because in condition L.D. we include dives-
titure of USL stock as one of the possible remedies available to
the Commission in the event we should at some time find it
necessary to disapprove the agreement.** Ag provided in this
condition, a breach of any of the conditions could provide
grounds for disapproval and divestiture. Further, condition
I11, first paragraph, provides for constant Commission
serutiny of the parties’ activities to insure that any alteration
in competitive circumstances is consistent with the conditions
as a whole. An investigation into that aspect of the parties’
activities may be initiated by the Commission on its own mo-
tion or on petition to the Commission by a person having an
interest therein.

Although our general obligation to exercise continuing
Commission surveillance is required by the Shipping Act under
section 15, we nevertheless restate that obligation in condition
I.C., additionally providing for specific review of the approved
agreement and activities thereunder at least every five years.
To aid us in pursuing this responsibility, other conditions are
included which will constantly provide us with information on
the parties’ actions. Condition III.A.1. requires that one corpo-
rate director of USL and one corporate director of Sea-Land be
a “public member.” These directors are to be appointed by an
independent and neutral source, and are to report to us on,
inter alia, the parties’ decisions relating to matters of competi-
tion. There is also to be a semiannual reporting to the Commis-

A% See note Abd, infre. See, also, text accompanying note All, supre.
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sion by the parties with respect to their adherence to all the
conditions, and the Commission is to have access to all the
records of the parties. This is required in conditions IV. and
IV.A.

Other conditions (e.g., III.C, D., E., and F.) contemplate the
need for further specific Commission action. These listed con-
ditions prohibit various activities by the parties (e.g., common
terminal facilities, pooling, service rationalization) without our
prior authorization. Thus there will be a continuum of permis-
gible activity under the approved agreement, subject to change
and modification only by order of the Commission.

The remaining conditions contain, generally, additional re-
strictions on the activities of the parties and supplement those
just discussed. Taken in toto the conditions require constant
activity on the part of the Commission to ensure compliance by
the parties, to enable us to further modify the agreement if
required by changed circumstances, and to disapprove the
agreement if the situation warrants.

It is argued by the Agreement’s opponents, however, that
regardless of the defensibility of our philosophy, conclusions
and methodology, we may not take the action herein. It is con-
tended that because the agreement being approved was pro-
posed in our Order Reopening Proceeding for Limited Purposes
(served June 7, 1972) it was therefore not subjected to evidence
at the hearing to enable the making of the necessary support-
ing findings of fact.

First, it would hardly have been in keeping with the
Commission’s responsibilities for us to have simply disap-
proved the agreement on the ground that its original terms
were inadequate to achieve the full measure of the
agreement’s benefits. Such an action would be an exercise in
negative regulation, a condition totally unacceptable for pro-
gressive regulation in an age of intermodal transportation
modernity. The Commission has rejected such an attitude, as
exemplified by the Commission’s decision in Disposition of
Container Marine Lines, 11 F.M.C. 476 (1968), and cases cited
therein.

In that case the Commission was presented with an innova-
tive and controversial tariff filing which was acceptable in
principle but unacceptable by reason of technical deficiencies.
Consequently, we set forth in our report the manner in which
the tariffs could be made suitable to the desired result and ac-
cepted the filings upon condition that the faults be remedied in
the manner prescribed. In reaching that result we said:

16 F.M.C.
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* % * the Commission need be ever mindful of its responsibilities as a body to
which Congress has delegated certain responsibilities. The exercise of that de-
legated authority was intended by Congress, and must be interpreted by us, to
be performed in the most judicious manner in our quasi-judicial capacity and
in our best discretion. The administration of the Commission’s duties requires
flexibility of action and purpose when necessary and possible.A®

Second, there was no denial of due process rights relating to
a fair hearing on the conditions and the agreement as herein
approved. The issue of alternatives to the agreement as filed
and the issue of an acquisition and/or merger without a char-
ter were always in this proceeding,*** explored at the hearing
and considered by the Chief Administrative Law Judge.**' In
our Order of June 7, 1972, we provided the parties an opportun-
ity to comment on the conditions we proposedA* and invited
them to offer their own additional conditions.

One other preliminary matter is also pertinent here. That is
the relationship between antitrust and Shipping Act consider-
ations in cases before the Commission concerning section 15
agreements.

Essentially, it is the duty of the regulatory agencies and the
courts to accommodate or harmonize antitrust and regulatory
principles. See Seaboard Airlines V.V, v. U.S., 382 U.S. 164, 156
(1965). Regulatory agencies have long used the antitrust laws
to give “understandable content to the broad statutory con-
cept of ‘the public interest’ contained in their statutory
standards.” A

In the instant case, even though the antitrust laws embody
at least a part of the public interest which this Commission
considers in acting on section 16 agreements, in the last
analysis the regulatory laws must take precedence. A regula-
tory agency which, like the Federal Maritime Commission,
while reconciling its policies with antitrust philosophy,
nevertheless must apply its own laws and standards, not those
of the antitrust laws.A% The Commission must use its expertise

A% Digposition of Container Marine Lines, 11 F.M.C. 476, 482483 (19€8). See also American Trucking
Assna., Inc, v. A.T. & S.F. Ry Co., 387 U.8, 397, 416 (1967) cited at p. 480 of the Container Marine Lines
ans:.s“ 1iat of issues contained in our Order of Investigation, supra, at p. 143.

AMSupra, at p. 186 and, infra, at pp. 228,

A% 1p faet we have been persuaded by the comments of the opponents at to certain conditions and we
have rejected certain of proponents’ suggested changes, especially in dealing with all important condi-
tions relating to the competitive relationship among the corporatione. See pp. 148-148, infra.

A9 B M.C. v. Svenska Amerika Linien, 380 U.S. 238, 244 (1966); Volkswagenwerk Aktiengeaellachaft v,
F.M.C., 390 U.S. 261, 274 n. 20 (1968); Denver & Rio Grande Western R.R.Co. v, 8., 887 U.S, 485, 482-94
(1967); California v. F.P.C., 368 U.8, 482, 484-85 (1062); U.S. v. RCA, 868 1.9, 384, 361 (1069); McLoean
Trucking Co. v. U.S., 321 U.8. 67, 79-80 (1044); City of Pittaburgh v. F.P.C., 00 U.S. App, D.C, 113,237 F. 2d

741 (1968).
A B M.C. v. Svenska Amerika Linien, eupra, at 243; Minneapolis & St, Louis R. Co. v. U.S., 861 U.3.
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in its specialized field to give viability to the antitrust laws in
the area of the Commission’s ocean trade jurisdiction.

The Federal Maritime Commission provides the nexus for
our basic national antitrust philosophy and the national
maritime policy as expressed in our shipping statutes. Al-
though the Commission is not the agency that exercises pri-
mary jurisdiction over our antitrust laws, the principles em-
bodied in those laws are always present in Commission delib-
erations concerning, especially, agreements filed for approval
under section 15. The Congress, when drafting the Shipping
Act and establishing the Commission, mandated this responsi-
bility by permitting agreements approved by the Commission
to be exempt from application of the antitrust statutes.**® Thus
because of this consequence of its approval of a section
15agreement, the Commission pursues its obligation to con-
sider the anticompetitive implications of such action. We strike
a balance by determining whether the public interest as set
forth in our governing statutes will be served by sanctioning
an anticompetitive activity in the interest of our maritime pol-
iey.

We must, therefore, approach the merits of this case from
two convergent lines of reasoning: One involving shipping
statute considerations and those of the antitrust laws.

To begin with, and as we said at the outset, the agreements
at issue must be tested against the standards for approvability
set forth in section 15.4% Additionally, the Commission must
examine the agreements to determine whether they meet
those standards as amplified by the Commission with the af-
firmation of the Supreme Court in FMC v. Svenska Amerika
Linien, 390 U.S, 238 (1968). In cur report precursing that Sup-
reme Court decision we said that proponents of an agreement
must “bring forth such facts as would demonstrate that the
. . . [agreement] was required by serious transportation need,
necessary to secure important public benefits or in further-
ance of a valid regulatory purpose of the Shipping Act.” A%

The Chief Administrative Law Judge, utilizing this test, re-

1973, rehearing der’d, 361 U.S. 945 (1960); Seaboard Airlines R.R. Co. v. U.S., supra, and on remand eub.
nom. Floride East Coast Ry. Co. v, U.S., 269 F. Supp. 993 (M.D. Fla. 1966},

445 Section 15 provides, in pertinent part: . . . )
Every agreement, modification, or cancellation lawful under this section, or permitted under section

14b, shall be excepted from the provisions of the Act approved July 2, 1890, entitled “An Act to protect
trade and commerce against unlawful restraints and monopolies,” and amendments and Acts sup-
plementary thereto, and the provisions of sections 73 to 77, both inclusive, of the Act approved August 27,
1894, entitled “An Act to reduce taxation, to provide revenue for the Government, and for other pur-

poses,” and amendments and Acts supplementary thereto.
MSFor the text of section 15 aa far as pertinent, see note Al, supra at p. 138.

A7 Invegtigation of Passenger Trarel Agents, 10 F.M.C. 27, 45 (1966).

16 F.M.C.



214 FEDERAL MARITIME COMMISSION

jected the agreements. This we believe is a concession to the
philosophy that FMC jurisdiction is narrow and restrictive.
We, however, reach the opposite conclusion, and find that the
standards of section 15 and Svenska are fully met. The Chief
Administrative Law Judge rejected the plans of the propo-
nents as being more self-serving than accruing to the public
benefit in the form of a “transportation need” or ‘“public
benefits,” It is apparent, therefore, that although we generally
accept the findings of fact in the initial decision, we view some
in an entirely different perspective. Our view is that of an
overall approach to all the agreements at issue and alterna-
tives to the proposed merger agreement, as opposed to a
limited and particularized view of various facets of the propo-
nents' plans. This can best be seen in the Commission’s Order
Reopening Proceeding for Limited Purposes of June 7, 1972,A4
(hereinafter sometimes “Order”) and in the comments of the
parties filed pursuant thereto.

The Order, which was served following oral argument,A®
reopened the proceeding and announced our preparedness to
approve the acquisition by Reynolds of all the outstanding
common stock of USL held by Kidde subject to proposed condi-
tions which assure the maintenance of USL as a viable inde-
pendent corporation with Reynolds providing financial assist-
ance to maintain USL as such a corporation. We stated in the
Order that:

We are diaposed to make thia determination to help create continued substan-
tial American-flag participation in international maritime competition. Our
approach is with a view toward maintaining USL as a strong independent
U.S-flag carrier, and precluding its digmemberment. The latter poseibility 1a
very real under the intent of the Supplemental Agreement as indicated by its
terma; and to permit such an eventuality would be a disservice to the American
merchant marine and @ severe detriment to the public interest in o strong and
competitive American merchant fleet.

Under the current and 'developing structure of international ocean com-
merce, there is a great need to assure the continued operation of efficient and
productive U.S.-flag carriage in all major trades. Consequently, our inelination
to approve the aequisition would not result in an approval of the type of corpo-
rate consolidation wherein one company aurvives and the other does not. Our
desire is rather to ensure the survival of existing American-flag service by
permitting the infusion of new and private capital into our merchant marine
fleet. What we envision here are two independent companies to be operated
under a continuing Sec. 15 agreement,

As a result we envision stronger U.S.-flag competition in international
maritime markets; vigorous competition for United States military and gov-

A% Chairman Bentley and Commissioner Barrett voted against the issuance of the Order.
*# In view of our action herein the Motiona to Strike Portiona of the Oral Argument are denied.
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ernment controlled cargo; and FMC access to carrier data used in arriving at
rates for government cargo.

On the strength of the conditions to approval set forth below and others
which may be suggested, the Commission will be able to assure the above
benefits, and we will be able also to prevent any restraint of trade without
need or justification; to assure our continuing surveillance and review of
Reynolds/Sea-Land and USL activities through receipt of periodic reports; and
to retain a practicable option to dissolve the acquisition upon breach of any
conditions attached to the acquisitions, (Emphasis added.)

We also posed numerous conditions geared to obtain the de-
sired result and ordered the parties to submit memoranda and
replies to those conditions, including any other conditions to be
suggested by the parties.

The underscored language of our Order, supra, is crucial to
our disagreement with the Chief Administrative Law Judge,
and the philosophy expressed forms an essential part of the
basis for our ultimate conclusions.

Some opponents to our Order point to the Svenska case and
the doctrine that agreements must be justified by public
benefit or serious transportation need sufficient to outweigh
any injury to competition. They claim that the Commission’s
Order would serve to approve a merger while rejecting all
grounds for approval. In that respect, it is argued that all the
claims of record for approval will have evaporated since USL
would be maintained as a “viable independent corporation”
and not the combination sought through the proposed merger.

Proponents counter by claiming there is an abundance of
evidence to support Svenska tests, that the single greatest
transportation need is the accomplishment of rationalization
obtained through approval and by providing USL with a stable
financial base to provide shippers with effective and dependa-
ble service.

It is argued by some opponents that the decision to approve
the acquisition in order to prevent the “dismemberment” of
USL is a “fabricated strawman” since that possibility, they
claim, exists only because of the supplemental agreement.
They contend that since the Commission concluded that it has
jurisdiction over the stock acquisition, it should also have
jurisdiction over the supplemental agreement and prevent
dismemberment by disapproving it; or, alternatively, the dis-
memberment could be stopped by injunctive relief. It is also
claimed that dismemberment isn’t even necessary in view of
recent profitable operations of USL.

The status of the supplemental agreement and the signifi-

16 F.M.C.
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cance of USL’s financial condition are problematic matters.
Yet, the opponents’ attempt to employ an interconnection be-
tween them to dissuade us from our conclusions is not sup-
ported by the record. It arises from a misinterpretation of the
reasoning in our Order and out of a misunderstanding of the
nature of the supplemental agreement. What the opponents
fail to recognize is the relationship among the premise of the
supplemental agreement, our jurisdiction over it, and our ap-
proval of the proposed agreement in a modified form.

The parties fully intend, by virtue of the gupplemental
agreement, the destruction, liquidation, or dismemberment of
USL as a single common carrier entity to be a possible result
of this entire proceeding if the Commission disapproves the
merger as proposed.A® This much is indisputable.

Reynolds/Sea-Land and Kidde/USL argue, however, that the
supplemental agreement (which is intended to take effect if
the proposed merger is disapproved) is not subject to section 15
since it is not an agreement between commeon carriers or per-
sons subject to the Act (Reynolds and Kidde are the only par-
ties signatory), and does not affect competition or otherwise
come within the boundaries of the Act. APL and AML claim
that it is subject to the Act because of its “shipping effect”
and, further, that it has been carried out without the required
approval. Hearing Counsel argue that the real parties to the
agreement are Sea-Land and USL.

Justice agrees with the proponents’ view that-the supple-

A% The supplemental agreement provides, in part, az follows:

Section 8. Unless the acquisition shall have been accomplished as provided in the Merger Agree-
ment or as pravided in Section 1 above, the financial inetitution selected as provided in Seetion 2 above
shall be authorized and empowered to make disposition of U. 8. Lines, its Common Stock or assets (to-
gether with assumption of ita libilities) in public or private sale or aales or otherwise, in the manner
hereinafter specified in Section 4. Kidde agrees to cooperate fully to effect such disposition and to use its
best efforts to obtain all neceasary approvals.

.« ® %

Section 4. In order to effect the disposition of U, 8. Lines as desired by Kidde in the event that
neither Reynolds nor a substitute party ae provided in Seetion 1 is available and able to accomplish its
acquisition, the financial institution chosen as provided in Section 2 hereof shall:

(i) Cause a public sale of all of U. 8. Lines Common Stock to be made; or

(i} Cause a distribution of the U. 8. Lines Common Stock to be made to the stockholders of Reynolds
and promptly thereafter deliver, or cause to be delivered, to Kidde the Note; or

(iii) Cause the vessels and related containers, chassis and other equipment necessary in the opera-
tion of such vessels of U. S. Lines to be sold at competitive bidding and cause the other assets of U. 8.
Lines to be sold, In each case at prices acceptable to Reynolds and resulting in the satisfaction of all
liabilities of U. 8. Lines or their assumption by & purchaeer or purchasers with eredit acceptable to
Kidde;

(iv) Utilize any combination of the methods set forth in (i), {ii) or (iii) hereinabove in order to dispose
of the U. 8. Lines Common Stock or the assets and liabilities of U, §. Lines, as the case may be, and to
ensure to Kidde’s satisfaction consideration to Kidde of a value equal to the Note, it being understood
that, if not materially disadvantageous to Reynolds, it is intended that such disposition shall be by one of
the methods set forth in (i), (ii) or (jii) in order to preserve U, 8. Lines as an operating entity . . .

See, alao, Initial Decision, Appendix “A,” supra, at p. 181, and footnote AT, aupra.
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mental agreement is not subject to Commission jurisdiction
under section 15, and, consequently, can be governed by court
action under the antitrust laws.

Although the Chief Administrative Law Judge concluded
that the supplemental agreement is not subject to section 15,
he did state:

Should the Commission disagree with this conclusion, the discussion found
in Appendix “A” is submitted as an aid to the Commission in its determination
as to whether the supplemental agreement should be approved.As!

In Appendix “A” he noted, “The agreement certainly con-
tains the seeds of possible control, prevention, or destruction of
competition. Furthermore, the agreement is primarily for the
benefit of Kidde and Reynolds, not for the benefit of the pub-
lic.” Accordingly, he concluded that it should be disapproved.

The Chief Administrative Law Judge pointedly recognized
that “The supplemental agreement would permit Kidde and
Reynolds to achieve what they would be denied if the merger
were disapproved. Denial would place Reynolds in the driver’s
seat in determining the future of USL.”452 AEIL has argued
that “the so-called Supplemental Agreement now looms as the
important tactical device whereby Reynolds/Sea-Land can de-
stroy Sea-Land’s major competitor, U.S. Lines.” They also con-
clude that, “Viewing the matter properly, there is an agree-
ment between Reynolds and Kidde whereunder Reynolds had
agreed to take U.S. Lines off of Kidde’s hands, irrespective of
any Federal Maritime Commission approval.”

We agree with some of the possibilities inherent in these ob-
servations. We are also impressed with the argument that
“Kidde would be obliged to again find a way to dispose of USL
and Kidde would be forced to liquidate USL if it could not
promptly find a buyer,” 25

Consequently, if we were to simply terminate the matter by
disapproving the basic merger agreement, we would nullify the
benefits which we conclude will result from the activities au-
thorized by our approval of the modified agreement as set
forth herein. In practice, most section 15 agreements are not
approved as initially presented to the Commission. It is after
consultation between the parties or applicants and the Com-
mission, resulting in modifications, that the section 15 agree-
ment is approved in final and different form.,

A Supre, at p. 185, note 19.
A2 Supre, at p. 191,
AS3 Td,
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The dismemberment of USL as an end result of these pro-
ceedings is a possible, if not probable, consequence of all the
various alternatives which we could reach, except the one
herein proposed by us if accepted by the proponents.

Thus, regardless of our disposition of the charter and pro-
posed merger, and regardless of any action we and/or the Jus-
tice Department might take with respect to the supplemental
agreement, it is still open to Kidde to relieve itself of the USL
assets which Kidde apparently regards as an expendable and
unnecessary burden to its corporate operations. Whether
jurisdiction over the supplemental agreement is ultimately
found to be with the Commission or the courts, Kidde could
easily select a method of disposing of USL’s physical assets
which offends neither the Shipping Act standards, on the one
hand, nor the antitrust policy of Justice on the other.

In either event, the net result would be the disappearance of
USL as a single common carrier entity. The immediate and
primary beneficiary would be Reynolds/Sea-Land who would
lose USL as a hetherto significant competitor, A similar effect
would, of course, be felt by the various common carrier oppo-
nents of the proposed merger. These benefits, however, obvi-
ously do not inure to the overriding public interest: in the
maintenance of healthy competition in the merchant marine
industry. Our action, by keeping USL afloat, provides our mer-
chant marine with tools to insure the viability of the industry.

The Chief Administrative Law Judge premised his disap-
proval of the agreement on his finding that the results of the
porposed merger would redound foremost to the benefit of the
proponents. Yet, disapproval will have the same result, per-
manently. Once dismantled, neither we, nor Justice, nor “all
the king’s men,” will be able to put USL “together again.”

Contrarily, with the approval we grant herein, the Commis-
gion will maintain continuing surveillance, not over fragments
of earriers, but over whole entities operating under improved
competitive circumstances; and, if future activities under the
approved agreement should fall short of our judgment and ex-
pectations, or if the parties should violate any of the conditions
of approval, it will be possible for the Commission to disap-
prove the agreement already approved or fashion any other
appropriate remedy. As has been said by the Supreme Court:

Finding a wrong which it is duty-bound to remedy, the Maritime Commis-
gion, as the expert body established by Congress for safeguarding this

16 FM.C.
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specialized aspect of national interest, may, within the general framework of
the Shipping Act, fashion the tools for doing so.A™

In the same case, the Supreme Court also said as follows:

It can hardly be suggested that the protection of the national interest in
interstate and foreign commerce or even the convenience of the parties would,
as a matter of sensible and economic administration, limit the Commission to
* * *negative means of dealing with the evils revealed on this record * * =,

Although that case dealt with the evils of violations of sec-
tions 16 and 17 of the Shipping Act, the reasoning may be ap-
plied with equal vigor to preventing evils which would result
from a negative Commission decision, culminating in our fail-
ure to take appropriate action. The ultimate result would be
contrary to the public interest and the general welfare.

Consequently, the Commission is obligated not only to pre-
vent implementation of the supplemental agreement by disap-
proving it, we are equally obligated to approve an agreement
which will both produce the benefits of the proposed corporate
consolidation and also prevent the evil which might result with
or without use of the supplemental agreement. Our ultimate
conclusion herein—approval of the basic agreement with cer-
tain conditions—is dedicated to that purpose.

From the foregoing it can be seen that there are ample
grounds for our conclusion that the supplemental agreement is
within the Commission’s jurisdiction. Additionally, however,
the Chief Administrative Law Judge, although arriving at the
opposite conclusion, based his decision upon findings which we
believe upon careful analysis cast more weight toward our
point of view. Recognizing that it is a “close question” he posed
the following considerations about the supplemental agree-
ment: (1) it cannot be implemented, in some respects, except
through the action of USL under Kidde’s orders; (2) Reynolds’
primary consideration is to secure the USL fleet for the use of
its subsidiary, Sea-Land; (3) it is a means by which
Reynolds—and more importantly, Sea-Land—could acquire
USL upon disapproval of the merger; (4) it states that it em-
bodies the merger agreement and related documents between
the parties; (5) Reynolds has been actively behind Sea-Land’s
operations, including its building program; (6) Reynolds and
Kidde have undertaken considerable financial and managerial
responsibilities on behalf of their subsidiaries; (7) Reynolds has
certain veto powers over the sale of USL; (8) according to a

AM Colifornia v. U.S., 320 U.S. 577, 584 (1944).
As3fd., at 582,
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witness, Reynolds would expect to be heard should USL be
disposed of by an institution selected by Reynolds; and (9) USL
would continue to be an operating entity to the extent it would
not be materially disadvantageous to Reynolds.A%

In viewing the above considerations and the arguments of
the parties, he concluded that in this instance he could not
agree with the theory that the document really has been exe-
cuted by Reynolds and Kidde as the alter egos of Sea-Land and
USL: and the fact that there is a “shipping effect” does not
necessarily bring it within the purview of section 16 since
Sea-Land and USL, even though affected to some extent, are
not the real parties in interest. He concluded, “Should the
merger not be approved the supplemental agreement comes to
full bloom, the charter application is abandoned, and
Reynolds/Sea-Land terminate their interest in USL.”A¥

To this last statement we cannot subscribe. As discussed,
supra, Reynolds/Sea-Land will not terminate their interest in
USL if the proposed merger is disapproved;**® and thus the
proposed merger and supplemental agreement are inextricably
related.

We will not permit corporate devices to prevent us from rec-
ognizing that the real parties in interest in the supplemental
agreement are the two common carriers by water—USL and
Sea-Land. The very reasons cited by the Chief Administrative
Law Judge in finding no jurisdiction persuade us that the sup-
plemental agreement is within our jurisdiction under section
15, and, further, that it should not be approved.**

T Supra, at p. 164,
ATSupra, at p. 166,
A% The suppl tal agr t provides, in part, as follows:

Section 2. It is understood and agreed that neither Reynolde nor any subsidiary or affiliate of
Reynolds shall have any control over the finding or designation of any substitute party pursuant te
Section 1 above or as hereinafter provided. Such control shall he vested in such financial inatitution as
shall be designated by Reynolds within thirty days after it becomes obligated under Section 1 to cause a
substitute party to be found, Neither Reynolds nor any subsidiary or affiliate of Reynolds shall have any
standing to ohject to any substitute party under Section 1 designated by such financial institution and
acceptable to Kidde unless suok nurchaser represents a oredit with reapect o its note in the prinoipel
emount of §85,000,000 whioh is determined by Kidde to be unacoeptabls without the guarenty of Reynolds

or the fair value of U, §. Lines is in the judgment of Reynolds in ezoess of tha price affered by such
aubstitute party. (Emphasis added.)

Section 4. In order to effect the disposition of U. 8. Lines as desired by Kidde in the event that
neither Reynolds nor a substitute party as provided in Section 1 is available and able to accomplish its
acquisition, the financial institution chosen as provided in Section 2 hereof shall:

LI I

{iv}) Utilize any combination of the methods set forth in (i), (ii) or {iii) hereinabove in order to dispose
of the U. 8. Lines Common Stock or the assets and liabilities of U, 8, Lines, aa the ¢case may be, and to
enaure to Kidde's satiafaction consideration to Kidde of a value equal to the Note, it being understood
that, if not materially disadvantageous to Reynolds, it is intend~d that such disposition shall be by one of
the methods set forth in (i), {ii} or (iii) in order to preserve U. 8. Lines as an operating entity * * *,
{Emphasis added.)

AWSyuprae, at p. 191,
16 F.M.C.
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As noted earlier, one of the arguments of the opponents is
that our ultimate conclusion in this case is not justified to pre-
vent dismemberment of USL because of the recent improved
financial condition of USL.

The Chief Administrative Law Judge stated his views as fol-
lows:

The single plausible ground for the merger is the protection of USL’s finan-
cial stability. But a fair comparison of the company’s recent troubles with its
apparent renascence in that respect leads to the conclusion, in the Examiner’s
Judgment, that USL has weathered its monetary crisis to the point where its
independent position in the foreign commerce of the United States outweighs

the desirability or necessity of its takeover by Reynolds.A®
L ] * *

Granted that the position of Reynolds is such that it could be of real assist-
ance in helping USL to tide itself over the shortage of capital, all indications
are that USL can and will eventually extricate itself from its present financial
morass and remain a  formidable—and  therefore a  highly
desirable—competitor of Sea-Land.A®

We disagree with that conclusion based primarily on the
same reasoning we have applied with respect to the supple-
mental agreement. The perspective of the Chief Administra-
tive Law Judge was limited to consideration of the various is-
sues in their relationship to the total merger proposed in the
filed agreements. Thus, his evaluation of both the financial
condition of USL and the significance of the supplemental
agreement was made only within the framework of the prop-
osed merger.

As we have said, our view is much broader. The Chief Ad~
ministrative Law Judge considered any indications of an im-
provement of USL’s financial structure to present a more de-
sirable alternative to the proposed merger. With that we do
not totally disagree, except that a financially sound USL is
not, under existing circumstances, a viable alternative. The
Chief Administrative Law Judge gave insufficient weight to
the possibility that regardless of USL’s financial posture,
Kidde (as evidenced by the agreements) is determined to be rid
of USL. Consequently, we have opted for a result which will
include both a financially sound USL (whether or not the
record establishes that to be the fact now) and the acquisition
of USL by Reynolds. Contrary to the conclusion of the Chief
Administrative Law Judge we find these two results not to be
mutually exclusive, but mutually dependent.

In arriving at a conclusion opposite to that of the Commis-
" Supra, at p. 190.

A Supra, at p. 1886.
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gion, the Chief Administrative Law Judge took official notice of
certain material outside the record? to make the following
observations:

USL is now forging ahead but Kidde wants to rid itpelf of the child becauae
the returns of the latter do not satisfy the financial requirements or the par-
ent (this position is quite normal in the business world). It must not be over-
looked, in appraising USL's difficulties, that the principal reasons for its
money bind were the capital requirements involved in the new containership,
inability to obtain veasels on time, and the nonresumption of operating differ-
ential subsidy. USL of course is not completely out of the financial woods; far
from it, But it is hard to believe that one of America’s oldest and best-known
ocean common carriers, given what appears to be good leadership, plus the
improvement in it resources, should be considered such a bad risk that the
public would be benefited by merger with its largest competitor. Granted that
the position of Reynolds is such that it could be of real assistance in helping
USL to tide itself over the shortage of capital, all indications are that USL can
and will eventually extricate itself from its present financial morass and re-
main & formidable—and therefore a highly desirable—competitor of
Sea-Land.A®

Predictably, the use of official noticed material generated
motions and pleadings culminating in proponents not availing
themselves of a Commission opportunity to rebut the noticed
materials on the basis of the “restrictive limitations” placed
therein.

The record, however, provides sufficiently detailed evidence
casting doubt upon a conclusion that USL can continue as a
viable participant in the American merchant marine; and we
disregard and exclude from our findings and conclusions the
material officially noticed by the Chief Administrative Law
Judge.

Although it has been argued that the financial condition of
USL is not a factor relevant to our considerations, we think
this view negates a considerable portion of the record. The
issue was extensively litigated.*®

The record on the financial condition of USL reflects that
from 1968 through 1970 (excluding accounting reserves) USL
lost approximately $22 million, had defaulted on a bank loan of
$27 million, and Kidde was required to advance it $9 million (37
million of which was applied toward current obligations for a
four-month period), For 1971 USL would have a negative
cash-flow of approximately $356-$36 million. Two new Lancer

A% A report in the Wall Street Journal of &n interview with Kidde's chairman published on September
22, 1971, and his conclusory characterization of a portion of teatimony of the president of USL before a
companion proceeding before the Interstate Commerce Commission. See, supra, at p. 186.

A%Supra, at p. 186,

A% During the course of the hearing, 28 exhibits were received in the record coneerning the finaneial
structure and condition of USL,
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vessels were mortgaged with the proceeds utilized as partial
payment on the overdue bank loan and to make up cash de-
ficits attributed to operations. And despite the many varia-
tions on the theme on the actual financial condition of USL
raised by the opponents, the record supports a finding that
USL’s financial instability is basic and might very well con-
tinue as such in the future.Aés

Furthermore, Kidde wants to sell its holdings in USL; and
even assuming an improvement in USL’s financial condition,
such improvement is not likely to be considered sufficiently
promising to justify a reversal of Kidde’s intention. Certainly
we would not be dissuaded from our conclusions as to the pros-
pects for USL’s financial stability by any such possible tem-
porary improvement.

Even, however, assuming a substantial improvement in
USL’s financial eondition, there is no assurance either that the
improvement will continue or that USL’s financial health will
be maintained. We are acutely aware of the historic eycle of
“peaks and valleys” in the financial condition of U.S.-flag car-
riers; and the Chief Administrative Law Judge found this con-
dition to exist with respect to USL.A6¢

Our resolution of this case, whereby we combine an indepen-
dent USL with the acquisition by Reynolds, looks toward
avoiding such vagaries in our merchant marine industry or at
least alleviating their effects. In addition, regardless of USL’s
actual and/or potential financial soundness, we must also
weigh Kidde’s determination to dispose of USL. Our considera-
tion of the finanecial circumstances of USL relates not only to
the alternatives considered by the Chief Administrative Law
Judge, but even more to our determination of whether alleged
anticompetitive consequences resulting from our approved al-
ternative are offset by Svenska and public interest standards.

It must be remembered that the Chief Administrative Law
Judge concerned himself primarily with a proposed merger
which would permit USL’s fleet of containerships to be at the
disposal of another company, specifically Sea-Land. Our deci-
sion eliminates that concern by tying the independence of USL
to the prospects of its financial stability, and under strict con-
ditions designed to help ensure the maintenance of that result.
The framework (i.e., that of the proposed merger) within which
the Chief Administrative Law Judge and the opponents viewed

AeSupra, at pp. 146-147.
A Chief Administrative Judge's finding of fact No. 8, supra, at p. 146.

16 F.M.C.



224 FEDERAL MARITIME COMMISSION

USL’s financial condition is modified so as to restrict the par-
ties’ permissible sphere of activity. This has been accomplished
through a series of conditions to our approval which are fully
explained, infra.

Finally, in response to a request of the Commission, USL
submitted its certified financial statement for the year ending
December 81, 1971; and, the unaudited financial statement for
the three-month period ending March 31, 1972. In so doing
they stated:

This material is being tendered at this time solely because it has been re-
quested by the Commission, and not in support of the Commission's approval
of these agreements. The record developed in these proceedings,—specifically
the portion of the record dealing with the financial condition and posture of
U.S. Lines,—provides ample justification for approval of these agreements.

This submission of USL led to the following observations
from the opponents: either USL has had a spectacular im-
provement in net revenues or the statements are incompatible
and unreliable; it has not been subjected to cross-examination,
but, on its face, shows improvement in USL financial situation;
it can in no way support any conclusion that the company is in
financial difficulty; rather, the financial future of the line
would seem to be one of the brightest in the American mer-
chant marine. Without specifically commenting on the most
recent data submission, Justice observed that USL is second to
none competitively; has sufficient resources and management
gkill to deal with its temporary cash shortages, and has worked
out a refinancing program with the banks.

To the proponents:

The record which was developed on this issue * * * and which must form the
basis from the Commission’s findings * * * shows that USL’s financial inata-
bility is basic and will continue until adequate rationalization is forthcoming.

USL’s long term debt is tremendous, and unfortunately, in-
ternational trade and commerce does not wait for the rainbow
around the corner. American commerce and industry at this
time in our financial and economic history cannot and should
not be hampered by unrealistic impediments and unnatural
fears.

Regardless of the conclusions which USL’s submission per-
mits, we agree, generally, with the preliminary observations of
USL, supra, with respect to the evidentiary status of the latest
USL financial data. We therefore disregard that officially
noticed material in our findings and conclusions.

In summary, even if the prognosis were that USL could re-

16 FM.C.
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main a formidable competitor of Sea-Land, it is abundantly
clear that Kidde “wants to rid itself” of USL. Certainly,
Reynolds with its resources can contribute to the establishing
of a financially sound and stable USL to the benefit of the
shipping community, with both Sea-Land and USL operated as
equal subsidiaries but separate and competitive entities owned
by Reynolds—a willing and experienced company.

In addition, we have developed conditions to our approval
which will ensure the separation and competitiveness of Sea-
Land and USL; and if the parties should fail to fulfill the ob-
ligations under our conditioned approval, we can subsequently
disapprove the agreement,

Another point on this issue which was argued by the parties
is the relevance of the “failing company” principle. First of all,
this is not an antitrust case in which we must measure the
evidence to the strict standards of that principle, if indeed it is
applicable here. Although we do find on the record that USL’s
financial problems are fundamental, in view of our reasoning
set forth, supra, our conclusions would not be materially al-
tered by a finding that USL is in sound financial condition.

Such a circumstance bears no guarantee as to its longevity
and would not alter Kidde’s intentions as to its holdings in
USL. Furthermore, the record establishes that for Kidde the
only options have been the sale to Reynolds or disposition of
the USL assets under the provisions of the supplemental
agreement. Investment bankers searched for a buyer for USL
but found no responsible buyer other than Reynolds. The
bankers “conveyed to Kidde the opinion that the underwriting
and public sale of USL stock was well-nigh impossible because
of poor market conditions and the poor operating results of the
company [USL].” 4% Thus, no other realistic offer to purchase
USL as an operating entity has been made available so as to
lead the Commission to any different view as to the signifi-
cance of USL’s financial condition.A%

As we said earlier, although the Commission does approve
agreements of the kind before us solely on the basis of section
- 15 considerations, in all such cases there are mixed questions
of shipping and antitrust law and policy. We must weigh the
balance between Shipping Act and antitrust considerations
and determine whether the activities to be approved “do not
invade the prohibitions of the anti-trust laws any more than is

MSupra,at pp. 192.
Asfd.

16 F.M.C.



226 FEDERAL MARITIME COMMISSION

necessary to serve the purposes of the regulatory statues.” A%
A further consideration is whether there is an alternative
course of action which would accomplish the same purpose
with comparable benefits, but with lesser anticompetitive ef-
fects.

In the end, however, the balance must be weighed in favor of
Shipping Act considerations. The Celler Report,*™ in discus-
sing the anticompetitive practices in the shipping industry,
dealt specifically with this subject:

The Anti-trust Subcommittee recoghizes the unique character of the ocean
shipping industry with respect to the application.of the anti-trust laws. No
other governments inhibit their carriers by anti-trust laws, and American
ocean cartiers must compete, not within the framework of our domestic anti-
trust laws, but in jungle world of ocean shipping. The Alexander Committee
[when drafting the Shipping Act of 1916] recognized this difficulty and granted
a limited exemption to the industry from certain provisions of the anti-trust
laws, conditioned upon submission to regulation by the * * * Federal
Maritime Commission.A™

And further:

* * * our traditional antitrust concepts cannot be fully applied to this aspect
of international commerce * * * [and] any attempt to affect regulation of this
commerce in a measure comparable to that applied to our domestic commerce
would be highly detrimental to our essential American Flag Merchant
Marine A

The proponents of the agreements have never argued that
the agreements would not eliminate “some” competition . be-
tween USL and Sea-Land. They claim, however, that the ini-
tial decision never comes to grips with the issue of whether
any anticompetitive impact would be produced by effectuating
the agreements and, if so, the magnitude of the impact. Pre-
dictably the opponents have argued that the merger would
threaten economic disaster for Sea-Land's other U.S.-flag
competitors.

The main thrust of argument in this area is the considera-
tion of the relevant markets within which to assess the impact
of the proposed merger. We agree to some extent with the
market share analysis provided in the initial decision wherein
the relevant markets were identified as full containerships’
service on each of the major U.S, foreign trades and the

A% [ ghrandtaen v, U,S., 211 F. 2d 61, 67 (1864).

A7 The Ocoan Freight Industry, Report of the Antitrust Subcommittee of the House Committee on the
Judioiary, 87th Cong., 2d Sess. (1062) [The Celler Report].

an g at 382, See, also, note A4b, supra.

A% Op, cit., at 13.
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U.S.-flag submarket within each of these markets.A” Certainly,
one of the advantages of containership service is that it is gen-
erally preferred carriage over breakbulk. Obviously the advan-
tages offered by a merger approved (without restrictive com-
petitive conditions) would undoubtedly lead to sailing frequen-
cies producing an advantage in cargo carriage affecting other
U.S.-flag lines, Our point here ig that the unmistakable thrust
of the findings contained in the initial decision is that the
merger as praposed would result in the elimination of the com-
petition of USL and would insure Sea-Land’s position as a
dominant carrier in the U.S. foreign trades, with the same
rationale applying equally to the arrangements under consid-
eration in the Charter proceeding. For example, in discussing
Sea-Liand’s containership operation (generally recognized as
the largest in the world) the Chief Administrative Law Judge

stated:

It was estimated that during 1971 Sea-Land wouid carry 21 percent of the
U.S.-flag container cargo without merger, 60 percent with the merger on
Route 5-7-8-9; on Route 10, 26 percent without the merger and 35 percent with
the merger; on Route 12, no cargo without the merger and 100 percent with
the merger; on Route 29, 61 percent without the merger and 87 percent with
the merger. In 1974, the estimates were as follows: Route 5-7-8-9, 29 percent
without the merger and 66 percent with the merger; Route 10, 33 percent
without the merger (data unavailable under the merger); Route 12, none with-
out the merger and 59 percent with the merger; and Route 29, 41 percent
without the merger and 63 percent with the merger.

* * * The foregoing statistics present a good picture of the services of both
Sea-Land and USL, but whereas the lines may think a better utilization of
vessels would result from the merger, that would be a matter primarily for
their benefit and does not satisfy the pronouncement of the Commission that

AT The Department of Justice 1968 Merger Guidelines provides the following standards:

3. Market Definition. A rationale appraisal of the probable competitive effects of a merger normally
requires definition of one or more relevant markets. A market is any grouping of sales (or other commer-
cial transactions) in which each of the firms whose sales are included enjoys some advantage in compet-
ing with those firms whose sales are not included. The advantage need not be great, for so long as it is
significant it defines an area of effective competition among the included seilers in which the competition
of the excluded sellers is, ex hypothesi, less effective. The process of market definition may result in
identification of several appropriate markets in which to test the probable competitive effects of a par-
ticular merger.

A market is defined both in terms of its produet dimension (“line of commerce”) and its geographic
dimension (“Section of the country™).

(i) Line of Commerce. The sales of any product or service which is distinguishable as a matter of
commercial practice from other products or services will ordinarily constitute a retevant product market,
even though, from the standpoint of most purchasers, other products may be reasonably, but not per-
fectly, interchangeable with it in terms of price, quality, and use. On the other hand, the sales of two
distinet products to a particular group of purchasers can also appropriately be grouped into a single
market where the two products are reasonably interchangeable for that group in terms of price, quality,
and uge, [n this latter case, however, it may be necessary also to include in that market the sales of one
or more other products which are equally interchangeable with the two preducts in terms of price, qual-
ity, and use from the standpoint of that group of purchasers for whom the two products are interchange-
able. (Department of Justice Merger Guidelines, issued May 30, 1968 § 3.)
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an agreement such as this must be “required by serious transportation need,
necessary to secure important public benefits.” A*

With this conclusion we do not entirely disagree; and we also
agree with most of the findings and conclusions in the initial
decision relating to the justifications offered for the proposed
merger. The salient point is, however, that we are not approv-
ing the “proposed merger.”

What the Chief Administrative Law Judge did was to test
the proposed merger in light of the Svenska case, and he found
the criteria of that case not to be met. What he did not do was
to test an alternative course, e.g., the modified agreement we
are approving herein. Although there is some discussion in the
initial decision of the possibility of an independent USL under
the merger as proposed, the Chief Administrative Law Judge
dismissed that result as unfeasible. He observed:

It is urged that under the merger USL will continue as a viable company.
This position must be taken with a grain of salt. On the one hand, it is main-
tained that USL will go on its merry way after the merger, buttressed by fi-
nancial help from Reynolds, but on the other hand Reynolds let it be known at
the hearing that if USL got in the competitive way of Sea-Land it would have
to yield. Reynolds’ witness did say that the company would accept as a condi-
tion to approval the requirement that USL be continued as a viable company.
It is very doubtful, however, that it would be practical to police this type of
situation to complete satisfaction of everyone, including the Commission. It
does not seem, therefore, that the prospects for a viable USL would be too
bright.A™

We arrive at the opposite conclusion.

We find the benefits to be derived from the agreement as
modified and conditioned by us to be sufficiently desirable as
to render it acceptable where the Chief Administrative Law
Judge found the proposed agreement unapprovable.

We find a substantial transportation need for such an ap-
proved agreement which will, in turn, secure important public
benefits for the commerce of the United States.

By virtue of the agreement in the form herein approved, and
the conditions we attach thereto and for the reasons the Chief
Administrative Law Judge found the benefit inuring mainly to
proponents, we find the public interest to be the main
beneficiary to the agreement as we approve it.

In weighing the balance between the benefits to be derived
from the proposed merger and the anticompetitive effects, the
Chief Administrative Law Judge found the latter to be the

AMSupra, at pp. 176-176.
ATt Qupra, at p. 186,
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weightier. He concluded further that the benefits claimed
would inure more to the proponents than to the public interest,
Our differences with him are not in his judgment as to that
balance, but rather as to the alternatives placed in the scale.
Whereas the Chief Administrative Law Judge rejected any
third possible result, we consider three possible outcomes of
this proceeding: disapproval, approval of the proposed merger
agreement, and approval of the agreement as modified and
conditioned herein by us. Inasmuch as we reject the agree-
ment in the form proposed, the comparison for us is between
disapproval and the modified agreement.

As we discussed at length earlier, simple disapproval is com-
pletely unacceptable. The ramifications of such an action are
totally antithetical to the attainment and maintenance of
healthy competition in our foreign waterborne commerce. We
conclude that the public interest will best be served by the
continuance of USL as a whole entity, able, through willing
and available financial assistance from Reynolds, to achieve
financial stability. The result will be the participation in our
commerce of USL as a company with the resources to offer
competitive services to the shipping public. Mere disapproval
of the proposed agreement will create a void in the American
merchant marine and in the field of international competition
in general which will increasingly leave the American im
porter and exporter at the mercy of well financed foreign
maritime consortia and reduce the available competition for
our government-controlled cargo.

Accordingly, our decision and the reasoning set forth in our
Order of June 7 represents our determination to provide for
our commerce the benefits to be derived from an agreement
maintaining USL as a strong, independent and competitive
U.S.-flag carrier.

Our approval herein is coupled with the imposition of restric-
tive conditions which will ensure that result and effectuate our
resolve to prevent any possible dismemberment of USL.

We therefore approve the agreement as modified and con-
ditioned herein and hold that the supplemental agreement is
within the purview of section 15 but, because of our other ac-
tion herein, it is disapproved.

With respect to the promissory note#” the Chief Administra-
tive Law Judge concluded that, if he were correct in his

AT This is in an eight percent note of Reynolds to Kidde for $86,000,000, dated and bearing interest from
November 9, 1970, and maturing either in 1974 at the earliest, or in 1976 at the latest.
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premise regarding the supplemental agreement (i.e., that it is
not subject to section 15), it follows that the promissory note is
not subject as well. Again, he offered his thoughts on the ques-
tion should the Commission disagree. In Appendix “B” he con-
cluded that the “ . . . actual market value had to prevail over
possible value were the company one of sound financial stand-
ing at the time the agreement was made.”

The promissory note is an integral part of the transactions of
the proponents. As such it, too, is within the purview of section
15. For the reasons stated in Appendix “B” to the initial deci-
sion and because if is an indispensible part of the modified
agreement approved herein, the promissory note is approved
also,

It should be understood that our reasons for approval of the
proposed agreement as modified by us with the restrictive
conditions attached, apply to our consideration of the charter
agreement (No. 9827). As we have explained and as shall be
gshown further, infra, our determination that USL continue as
a viable and independent carrier obviously precludes approval
of the charter arrangement which was under consideration
primarily in Docket No. 69-66.

As noted above, our Order of June 7, 1972, set forth numer-
ous conditions which we proposed to attach to the approval we
were prepared to give to a modified agreement, and afforded
the parties an opportunity to file memoranda containing their
views on those conditions as well as suggestions for other con-
ditions.

In response many of the opponents collectively demon-
strated a fear that USL would not be maintained as a strong
and independent U.S.-flag carrier. They implied generally that
any proposed common ownership of USL and Sea-Land by
Reynolds, in and of itself, is sufficient to destroy the competi-
tive independence of USL; that Reynolds as a common parent
of both lines must consider the competitive impact of the oper-
ations and plans of the one subsidiary on the other; that it
strains credulity to believe that Reynolds can own 100 percent
of the stock of both lines and yet provide each benevolent en-
couragement to take cargo from the other, and that the
Reynolds/Sea-Land goal is to dominate those markets which
Sea-Land serves and to move into new markets. They warned
us that the Board of Directors of Reynolds will be as closely
attentive to the plans and operations of USL as it has been to
those of Sea-Land and surely would be aware of those in-
stances where the competitive plans of one threaten to di-
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minish the market shares and revenue levels of the other. It
was even argued that any assumption that the independence
of USL from Sea-Land can be maintained by Commission
supervision, plus a court-appointed director, “are a testament
to a faith in mankind not usually shown by a regulatory
agency.”

Here we find the oft stated, broad, generalized an unproven
arguments that private American enterprise is inherently
predatory, greedy and destructive of its own, best, enlightened,
long-range interests.

The view is glibly stated that the competitive American sys-
tem will simply gobble up its own children to fatten its coffers
no matter how talented, productive or profitable those children
may be as members of the family. This we do not accept.

Proponents, on the other hand, tell us that it is the intention
of Reynolds to operate USL as an energetic and effective com-
petitor not only with foreign competition but with American-
flag as well, including Sea-Land. Both Sea-Land and USL, we
are told, will be operated as equal subsidiaries without prefer-
ences between them and without serious problems to
Reynolds. USL adds that “the assurance that [it] will be main-
tained as a competitive, independent steamship company,
which will receive financial support and stability, more than
outweighs any possible anticompetitive effect.”

The conditions which we are attaching to our approval we
conclude are sufficient to allay the fears expressed by the op-
ponents and to insure that the proponents implement their
professed intentions. Further, our conditions provide that a
breach of any of the conditions may provide grounds for disap-
proval of the agreement and divestiture of Reynolds of USL
stock; and our disapproval of the supplemental agreement
prevents its implementation upon such an eventuality.

Justice views the goals of our Order as (1) the financial re-
vitalization of USL; (2) continuation of U.S.-flag participation
in international competition; and (3) the preclusion of USL’s
dismemberment through the terms of the supplemental ag-
reement. They claim the first two objectives are based on as-
sumptions unsupported by substantial evidence of record and
the final point will be governed by future activity in the courts.

As to the first point, we find there is sufficient evidence in
the record to support the conclusion that USL’s financial con-
dition is not secure.A” Further, however, the financial plight of

A1 See notes A84, A65 and A66, supra, and accompanying text.
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USL is not crucial to our decision, because as we said, supra,
Kidde is determined to terminate its interest in USL and is
unlikely to reverse its position based upon an improvement,
possibly transitory, in USL's posture. Consequently, there is
no doubt that USL must either stand on its own, receive finan-
cial support from another source or be dismembered.

The latter possibility must be avoided or all the contentions
in this case in support of strong competition within the U.S.
merchant marine will be vitiated. Dismemberment is utterly
unacceptable and would produce the contrary result to that
desired by all parties — continued healthy competition.

As to the first possibility — USL being self-contained — we
have shown that the probability of success is not sufficiently
favorable; but in any event, USL’s stock must be purchased
from Kidde, and the offer by Reynolds herein is the one sub-
stantive offer which has been made to purchase USL and
maintain it as a competitive entity.

The second point made by Justice in response to our Order is
perplexing. The purport of Justice’s entire case is that the out-
come of this proceeding must be such as to preserve a proper
level of competition among U.S.-flag carriers. At the same
time, however, Justice repeatedly argues that the status of
U.S.-flag competition in international ocean commerce is
either of no importance or irrelevant to this case. Justice con-
tends that one of the fundamental considerations is the scope
of competition for U.S. government controlled or impelled
cargo for which the competition of foreign-flag carriers is
strietly limited by law.A™

Granted that U. S. government cargo provides a substantial
and vital source of revenue for our carriers, the availability of
commercial cargo for our merchant fleet is vital not only to our
vessel operators but to the overall trade and commerce of the
United States. Section 15 of the Shipping Act is not so limited
as to permit the Federal Maritime Commission, when acting on
an agreement, to disregard all interests except those in “cap-
tive” government cargo. Our authority to approve, disapprove,
or modify an agreement is based upon a broad range of in-
terests and considerations: carriers, shippers, exporters, im-
porters, ports and, above all, the public interest in the general
welfare of a viable American merchant marine and its ability
to serve competitively in the foreign waterborne trade and
commerce of the United States.A™

A1 3eg, e.g., U.S. Department of Juatice Reply to Exceptions to the Examiner's Initial Decison, Docket
No. 70-51, March 6, 1972, pp. 8-10.
A™ Section 15, second paragraph, states in pertinent part as follows:
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The trade and commerce of the United States depends
greatly on the ability of our commercial enterprises to compete
in foreign markets and to obtain the use of certain foreign pro-
ducts. A great part of this is accomplished by use of ocean
transportation. If we are forced to rely on foreign-flag
operators and resulting conferences of foreign-flag composi-
tion, the effects may be highly inimical to the commerce of the
United States, and our regulation of our foreign waterborne
transportation will be increasingly the regulation solely of
foreigners whose overwhelming major concern, too often, is
different from that of the United States. Some of the most in-
tense competition in ocean commerce is that for commercial
liner cargo; and there are strenuous competitive efforts being
made in that area, especially by foreign-flag carriers operating
not individually but in the form of consortia, mergers, and
other types of corporate combinations involving large-scale
aggregations of capital. Furthermore, these consolidations are
precipitated both by commercial action and at the direction of
foreign governments.

Consequently, we cannot concede our ocean trade to
foreign-flag interests by eliminating factors of international
competition from our consideration under section 15-of what is
best for the competitive well being of the American merchant
marine. The maritime policy of the United States is not formu-
lated by the Congress and our courts with such an intention.
We need only look at the Merchant Marine Act of 19704% and
the circumstances surrounding its enactment to understand
the import of our nation’s philosophy in this area.*® This is but
one of a series of congressional enactments.

We do, however, recognize the importance of maintaining
healthy competitive conditions with respect to the carriage of

The Commission shall by order, after notice and hearing, disapprove, cancel or modify any agree-
ment, or any modification or cancellation thereof, whether or not previously approved by it, that it finds
to be unjustly discriminatory or unfair as between carriers, shippers, exporters, importers, or ports, or
between exportera from the United States and their foreign competitors, or to operate Lo the detriment of

the commerce of the United States, or to be contrary to the public interest, or to be in violaton of this Act,
and shall approve all other agreements, modifications, or cancellations * * *,

e Pyblic Law 91-460, 84 Stat. 1018. Earlier government aids provided by Congress to the U. S. mer-
chant marine include The Shipping Act, 1916 (30 Stat. 728) Merchant Marine Acts of 1820 (41 Stat. 988)
and 1628 (45 Stat. 689); Merchant Marine Act, 1938 (49 Stat. 1986); Merchant Ship Sales Act of 194§ (60
Stat. 41); and see also The Ocoan Freight Induatry (House Report No. 1419, 87th Congress, 2d session),
pages 18 to 26. The need for an American flag merchant fleet was highlighted in the ear!y part of Wt-)rld
War I when “the breakdown in shipping facilities * * * produced tremendous increase_s in ocean fl’elg‘ht
rates,” The Ocean Freight Industry, page 19. “* * % in the late summer of 1914, the United States, \thch
had depended on foreign flag vessels to carry roughly 80% of its foreign trade, was confronted with a
critieal shipping crisis.” Ocean Transportation, McDowell & (ibbs, 1954, page 412. .

A®1 4The restoration of our merchant fleet to a position of leadership on the world’s oceans is one of ou:
most urgent tasks. Our merchant ships are essential parts of our economic and defense systems * * *.

idential Procl. tion No. 3976, April 6, 1970; Fed. Reg. Vol. 36, No. 68, April 8, 1970.

P,
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government impelled cargo; and in the conditions to our ap-
proval we deal specifically with this matter. Condition IIL.B.
prohibits USL and Sea-Land from placing any limitation on
competition between them for government cargo, and Condi-
tion IV.A. reminds the parties of the seriousness of our inten-
tion to insure against variance from that restriction.

The third point made by Justice with respect to our June 7
Order is that the preclusion of the dismemberment of USL can
be accomplished through court action. What we have already
said concerning the supplemental agreement is a full response
to this contention. Our approval herein of the modified agree-
ment and disapproval of the supplemental agreement resolves
the problem completely. Surely injunctive relief may be issued,
as well as other legal restraints, against the supplemental ag-
reement. But our main concern is that of a maritime nature
and the continuance of USL through commercial management
and economic decisions, and they should preclude actions in
the courts.

One further contention in response to our Order needs to be
mentioned here. The opponents allege that our proposed action
amounts to an approval of the proposed merger but a rejection
of all grounds for approval, It is said that the asserted claims
for approval will be negated because the result will be a viable
independent USL and not the combination originally sought.

The discussion, supra, of our disagreement with the conclu-
sions of the Chief Administrative Law Judge lays that argu-
ment to rest. It suffices to say at this point that, as demon-
strated by the entire foregoing elucidation of our reasoning,
there is ample basis in law and fact for our ultimate conclu-
sions.

Before proceeding to a discussion of the conditions to our ap-
proval, several additional issues raised by the parties warrant
comment.

Both Hearing Counsel and AEIL raise a jurisdictional ques-
tion claiming, in substance, that the proposed conditions would
result in Sea-Land ceasing to be a party to the agreement and,
consequently, the agreement would no longer be one between
common carriers by water and subject to Commission scrutiny.

The proponents correctly point out that the merger agree-
ment provides that if the charter agreement is disapproved,
the merger agreement continues in full force and effect.A%
Both Sea-Land and USL are parties to these agreements. The

A% Gea nota AT, aupra, for the text of Article 6.3 of the proposed merger agreement,
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fact that the charter is not approved here does not impair the
obligations and duties under the merger agreement (9827-1) of
Sea-Land and USL who, under the common control of
Reynolds, will be indispensable parties to the res of the merger
agreement which is approved but modified and subject to con-
ditions imposed by us.

Further, whether or not Sea-Land is technically a party to
the agreement is not relevant. As we have already noted with
respect to the supplemental agreement,A% the fact that
Reynolds and/or Kidde may be the only apparent parties does
not preclude us from either looking beyond the signature and
determining the true parties in interest, or from finding
Reynolds and/or Kidde to be persons subject to our jurisdiction
in view of their immersion in shipping matters.

Seatrain raises a question about the participation in the
substantive issues by Commissioner Day. The contention re-
volves around his position that the Commission lacks jurisdie-
tion over the agreements under consideration; however, the
Commission has initially voted 4-1 on this issue and we are not
cited to any legal support which would bar Commissioner Day
from then proceeding to participate in proper conclusions on
the merits. The Commission has a responsibility to reach for
clear-cut conclusions on all matters that are brought before it
for adjudication and guidance.

Whatever an individual’s view may be on jurisdiction, he
may well contribute to the effort of his colleagues to resolve
the paradoxes and dilemmas which are the everyday fare of
the judicial process.

The “jury” in this case has labored long and arduously and it
has reached, despite a wide variety of differences, a majority
opinion that offers a solution in keeping with logic and respon-
sibility. Certainly this is far more to be desired in the service of
justice through law than would be an insoluble impasse among
the members of the Commission.

Certain unions *% responded to our Order in the same vein
as opponents. NMU#¥ gsubmitted conditions for our
consideration;*® SIUA¥ filed a motion for leave to intervene

A See, supra, at pp. 216-221.
A% [nternational Longshoremen’s Association, AFL-CIO; National Marine Engineers Beneficial As-

sociation, AFL-CIO; and International Organization of Masters, Mates and Pilots, AFL-CIO.

A8 National! Maritime Union of Amerita, AFL-CT0.

A% Their proposed conditions are:

1. It is further ordered that USL will continue to recognize NMU as the exclusive bargaining rep-
resentative for the unlicensed personnel employed aboard its vessels including any replacements or addi-
tions thereto, subject to any appropriate rulings by the NLRB or courts of appropriate juriadiction.

2, Itis further ordered that USL will continue to operate its vessels under the terms and conditions of
the collective bargaining agreement now in effect between NMU and USL and at the expiration of said

16 F.M.C.
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(they were a party to the charter proceeding), arguing that the
Commission lacks jurisdiction to impose provisions dealing
with labor relations. NMU attacked the motion of SIU on the
basis that it fails to demonstrate a substantial interest and is
untimely. Some of the positions raised by the labor interests
were covered in the initial decisionA®® and were similar to those
posed by opponents in response to our Order or are unneces-
sary for resolution in this proceeding.

As to those conditions®®® proposed by NMU, the first two
seek to insure the continued status of that union as the collec-
tive bargaining representative for USL’s unlicensed seamen.
Although proponents have no objection to them, both are “sub-
ject to any appropriate rulings by the NLRB or courts of ap-
propriate jurisdiction.” We think that these proposed condi-
tions are unnecessary since jurisdiction over these particular
matters would primarily rest with the NLRB or the courts.
The third condition proposed would preclude any USL vessel
from being transferred, sold or chartered to Sea-Land. We
have adequately covered such a contingency in the conditions
required for approval. The fourth proposed condition simply
invites issues of conflicting jurisdictional problems between
the NLRB and the Commission. In any event, proponents have
stated to us “. . . it has been and is our position that the ac-
quisition should have no adverse impact on NUM or any other
union.” In view of the arguments raised we hold that it is un-
necessary to impose any restrictive conditions affecting the
unions. It is our opinion that union leadership and the rank
and file merchant marine are eminently in a better position
with an existing USL, viable and active as an employer and
contributor to union sponsored retirement and other union
welfare funds or activities.

In summary, we have fashioned in our conditions precise
limitations upon the future intercorporate relationships
among Reynolds, USL and Sea-Land while reserving our
jurisdiction to provide a continuing surveillance over their op-

. collective bargaining agreement, upon receipt of proper notice, USL will bargain with NMU with reapect
to terma and eonditions of subsequent collective bargaining agreements, subject to appropriate rulings
by the NLRB or courts of appropriate jurisdiction. )

3. In no event ghall any USI, veasel be transferred, sold or chartered to Sea-Land.

4. It is further ordered that in the event a subsequent determination of the NLRB or court of approp-
riate jurisdiction holds that NMU ia not entitled to be lawfully recognized ae the excluaive bargaining
represontative for the licensed seamen employed aboard USL vessels, this matter will revert to the
Commission for the purpose of adopting appropriate protective provisions whith will prevent economie
harm to the affected seamen and their pension fund.

at3gafarers International Union of North America, Atlantic, Gulf Lakes and Inland Waters District.

A¥Initial Decision, pp. 160-1682, supra.
A%t Bee note A86, supra.
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erational and other activities. In addition to those reasons
stated in our Order of June 7, 1972, we are recognizing the
dramatic effects of the new technologies in ocean shipping. By
our imposition of restrictive conditions we are offering an as-
surance that USL will be maintained as a competitive, inde-
pendent steamship company with finaneial support. It will free
USL from the Kidde influence which has not shown an interest
or desire to advance the economic assistance necessary to be-
nefit USL or show an effort to actively participate in our
waterborne commerce.

If opponents’ aim is to perpetuate a financially distressed
competitor we find and conclude such is not in the public in-
terest. If opponents’ aim is to achieve a dismemberment of
USL as a viable competitor we find an conclude such aim is not
in the public interest. If opponents’ aim is to prevent a consoli-
dation of the operations of Sea-L.and and USL into a massive,
single operation, we agree with that aim and have adopted
conditions and restrictions which will effectively prevent that
result. If opponents are sincere in their statements that they
welcome competition from a financially healthy and indepen-
dent USL then we have effectively assured that desired result.

3. THE CONDITIONS TO BE IMPOSED

After reviewing the submissions by the parties to our prop-
osed conditions we will approve the aequisition by RJI as a
presently wholly-owned subsidiary of R. J. Reynolds Indus-
tries, of all of the outstanding common stock of USL, subject to
the following conditions:

I. The Stock of USL transferred to RJI is to be held by RJI
to insure the independence of USL.

A. There shall be no substitution for RJI as the owner of
USL stock without FMC approval. Reynolds/RJI shall not sel],
pledge or in any way encumber the USL stock.

B. The corporate ownership among Reynolds, RJI and USL
shall be irrevocable except as may be ordered by the FMC.

C. This approval shall be subject to constant surveillance
and to review by the Commission at least every 5 years with
records and reports remaining confidential.

D. Reynolds/RJI acknowledge that the FMC can and may
require them to divest themselves of USL stock upon order of
the FMC for breach of any condition herein and agree to com-
ply with any such order of divestiture.

E. Reynolds/RJI shall not sell or otherwigse dispose of, or

16 F.M.C.
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encumber by lien, mortgage, or otherwise, the assets of USL
except upon approval of the FMC.

F. No scheme or device may be adopted by USL, RJI, or
Reynolds which would result in the distribution or dissipation
of the assets or revenues of USL, except that reasonable cash
dividends on USL stock may be paid but in no event to exceed
net operating profits of USL for the prior corporate fiscal year,
based upon sound accounting principles and after adequate
provision for debt servicing.

II. All expenses, debts and financing of USL operations ex-
isting at the time of the consummation of this transaction
shall be assumed by Reynolds; and Reynolds in the spirit of
presentation made in this proceeding will assist USL in future
financing.

A. No loans or advances of funds by Reynolds to USL or
RJI for the benefit of USL may be secured by the existing as-
sets or future revenues of USL, or by USL voting stock or evi-
dence of voting interest in USL, and USL shall notify the FMC
of any inter-company loans and the terms thereof.

III. USL is to be operated as an independent carrier in all
respects in competition with Sea-Land. Upon the adoption by
USL and/or Sea-Land of any alteration in their competitive re-
lationship, the FMC, on its own motion, or on petition of a
party or person having an interest, may institute a proceeding
to determine whether such alteration is consistent with the
terms and conditions herein,

A. McLean Industries and Sea-Land shall not have any
employees, officers or directors in common with RJI and/or
USL, except with respect to “public members” of the Boards of
Directors.

1. One director of USL and one director of Sea-Land shall
be a “public member’: persons experienced in maritime trans-
portation and corporate finance, who shall be appointed by the
Chief Judge of the U. S. Court of Appeals for the District of
Columbia or another independent source to be selected by the
FMC. These directors shall also be members of the Executive
Committees of the Boards of Directors, and shall report to the
FMC as to any and all competitive service decisions and as
otherwise may be required by the FMC.

B. USL and Sea-Land shall establish and maintain sepa-
rate bids and tariffs for the carriage of military or other Un-
ited States Government-controlled oyr generated cargo.

C. USL shall be a member in its own name in conferences,

16 F.M.C.
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pools, and other agreements approved by the FMC or hereafter
filed for approval except as otherwise authorized by the FMC.

D. USL and Sea-Land may not have common soliciting or
general agents, attorneys or accountants, except to the extent
authorized by the FMC.

E. USL and Sea-Land shall not share in any pool percen-
tages except as authorized by the FMC.

F. USL and Sea-Land shall not enter into any ship sale,
ship charter, space charter, equipment interchange, trans-
shipment, or any similar type of arrangement, or any type of
service rationalization arrangement with each other without
FMC approval.

IV. USL, RJI, Reynolds, Sea-Land and McLean Industries
shall submit to the FMC, in form as prescribed by the FMC,
semiannual reports verified by the president and the treasurer
or secretary of such corporations with respect to the adherence
to all the conditions contained herein,

A. The FMC shall have access at all times to all records of
USL, RJI, Reynolds, Sea-Land and McLean Industries with
respect to the maintenance of these conditions, particularly,
but not limited to Condition II1.B.

V. Any party or any person having an interest in the sub-
ject matter may at any time petition the FMC for modification
of any of these conditions, and jurisdiction shall be retained by
the FMC to amend, modify, or cancel these conditions in part
or in whole pursuant to such petition or on the Commission’s
own motion after notice and hearing when required.

VI. As used in these conditions, “Reynolds,” unless other-
wise identified, means R. J. Reynolds Industries, Inc. Sea-
Land, Reynolds Tobacco, Reynolds Industries, McLean Indus-
tries, RJI and USL mean those companies so identified; pro-
vided, that common employees among these companies shall
not be prevented except as provided in Condition III.A. No
subsidiary, parent, successor, or other organizations or corpo-
rations similarly or otherwise affiliated with Sea-Land,
Reynolds Tobacco, Reynolds Industries, McLean Industries,
RJI and USL shall be used or shall take any action to obstruct,
prevent or otherwise impair the requirements of these condi-
tions.

VII. Reynolds undertakes to place all eight SL7s under
United States documentation as rapidly as the vessels are de-
livered. With the exception of the eight SL7s, and with the ex-
ception of other vessels now owned by Reynolds or Sea-Land

16 F.M.C.
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already built or converted outside the United States and now
documented under the laws of the United States, United
States Lines and Sea-Land shall operate only vessels built
and/or converted in the United States, documented under the
laws of the United States, and manned by American crews,
provided that existing operations of foreign-flag vessels may
be continued but not beyond a period of two years from date.
Further provided, subject to Federal Maritime Commission
approval, Sea-Land and United States Lines shall not be pre-
cluded from using foreign-flag vessels for feedership or like op-
erations under circumstances where, because of the economics
of the situation or the laws of other countries, the use of such
foreign-flag vessels is required.

For the most part, these conditions speak for themselves. In
some respects, however, they require amplification.

Condition III as originally proposed to the parties was that
«USL is to be operated by RJI as an independent carrier in all
respects in full competition with Sea-Land.”

Proponents consider that amplification of the words ‘“full
competition” is necessary.A%

We think the opponents correctly view some of the ambplifica-
tions posed by proponents as a reservation on their part to de-
cide when competition between Sea-Land and USL is “waste-
ful duplication.” Under these views proponent can conceivably
reach into activities contrary to the very concept of our ap-
proval; and, their independent action would affect the very es-

A% To this end, they construe those worde to include:

1. Full competition means giving USL the full ability to competas in every way.

2. Full competition does not neceashrily mean ship-for-ship or type of ship for type of ship on each and
every service that Sea-Land operates.

3. USL would not be required or prohibited from inatituting a new service just because Sea-Land was
already in that particular service, assuming of course the institution was conaistent with good business
judgment; for example, Sea-Land now serves Alaska—USL does not and full competition does not re-
quire USL to serve Alaska. However, if it is conceived that the judgment of USL, Alaska proved an
attractive market albeit in competition with Sea-Land, USL would not be prohibited from instituting
such & service simply because Sea-Land was serving that area also.

4. Full competition does not mean wasteful duplification merely to maintain competition.

5. Full competition wil! be consistent with revenue pooling agreements and conferences,

8. If a service ia available, whith neither carrier now serves and two carriera can serve, this should
present no problem if both desire the service. If, however, it is patently obvicus that the route will
suppert only one carrier, a business judgment will be necessary considering all factors if both carriers
geek the same route. Otherwise wasteful and perhapa suicidal competition could result contrary to the
best interest of the commerce of the United States.

7. Where both carriers serve the same Trade Route, it will not be necessary for each carrier to serve
each and every port.

8, This clause doer not “lock” either company, at the present time into any particular service posture.
The key to success and the advantage of operating without subsidy is flexibility. It has been agreed that
no routes now served by the carrier will lose service as a result of the acquisition.

9. Full competition will not be deemed to prevent elimination of wasteful duplification of service and
effort that can be approved under condition IILD.

16 F.M.C.
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sence of our decision to require that USL be maintained as a
viable and independent entity.

As is made clear in our previous discussion of the merits and
in the specific conditions, we are approving a modified agree-
ment which is subject to the continuing scrutiny of the Com-
mission. This may seem to be a statement of the obvious in
view of our statutory obligations under section 15. In view,
however, of the contentions of opponents as to our basie juris-
diction, we repeat here what we set forth more fully, supra.
Not only do we have jurisdiction over the proposed agreement,
but regardless of the definition of our jurisdiction over “mer-
gers,” we are approving an agreement herein which is of a con-
tinuing nature and clearly within at least the conceded scope
of seetion 15.

Consequently, we intend to exercise, as a condition of our
approval, surveillance to insure that USL is to be operated as
an independent carrier in all respects in its competition with
Sea-Land.A"

Accordingly, we do not adopt any amplifications of “competi-
tion” as construed by proponents. We are reserving to our dis-
cretion all decisions “upon the adoption . . . of any alteration
in (the) competitive relations,” with, of course, notice and op-
portunity for all parties to be heard.

As to the matter of notice and hearing, some parties raised
questions as to its applicability with respect to certain of the
conditions. It should be fully understood that whereever an ac-
tion by the Commission is contemplated by the conditions, we
will act pursuant to the notice and hearing requirement as re-
quired by law. Authorizations by the FMC required in any of
the conditions will not be unreasonably withheld, provided
only that they do not unreasonably impair the interit or effect
of this acquisition,

Qur failure to address ourselves to any particular comment
in response to our Order of June 7 is neither an agreement
with nor disapproval of such comment as it may seek to amp-
lify or interpret the conditions we have adopted.

Finally, we have carefully weighed all of the positions of the
many parties to these proceedings, and consider it unneces-
sary to repeat the extensive findings and conclusions of the
Chief Administrative Law Judge. We find, in the main, that
those differences are primarily only judgment factors. Our
principal difference, of course, is that we would permit the ac-
mrther provided in condition I1I.A1 that the public members to be appointed report to us

any and all competitive service decisions, supra, at p. 238,
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quisition but only with the restrictive conditions imposed. The
nature of this departure makes it unnecessary to point sen-
tence by sentence to differences in our decision which may be
in conflict with some findings or conclusions contained in the
initial decision. In addition, we find it equally unneceasary to
repeat the many detailed arguments contained in the numer-
ous pleadings we have considered in reaching our decision
(many of which are reptitious and covered in the initial deci-
sion). Upon careful examination of the record, and the briefs
and argument of counsel, we conclude that the Chief Adminis-
trative Law Judge’s disposition of those issues is well founded
and proper.

Again, we depart from his ultimate conclusion only to the
extent that on the basis of the record, we have modified Ag-
reement No, 9827-1 and, as medified, given it our approval
conditioned upon proponents’ evidence of acceptance within 30
days.

Accordingly, except as noted herein, we adopt the Chief Ad-
ministrative Law Judge’s initial decision as our own and make
it a part hereof. This decision is not a major federal action
significantly affecting the quality of the human environment
within the meaning of the National Environmental Policy Act
of 1969.

DISSENTING AND CONCURRING OPINION OF CHAIR-
MAN HELEN DELICH BENTLEY AND COMMISSIONER
ASHTON C. BARRETT

The majority would approve the “merger,” but only upon the
imposition of “conditions” which in their view are designed to
“enable USL to remain a viable and independent company.” In
doing so, the majority ignores the lengthy record before it,
misapplies the governing principles of the applicable law and
ultimately proffers a “solution” that is at best exceedingly im-
practical and at worst totally unworkable. Based upon a rela-
tively few questions posed during the course of the hearing,
the majority have thrust aside a carefully compiled record and
decided to approve a stock acquisition by Reynolds which
leaves it as the parent of two presumably independent and
competing subsidiaries — a probable “first” in the realm of
mergers.

It is unnecessary to burden our discussion here with undue
length since we agree with virtually all of the findings of the
Chief Administrative Law Judge, and commend him for his pa-
tient and painstaking sifting of the facts in this case.

- TR M
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Carefully considered, the record amply demonstrates that
the Chief Administrative Law Judge correctly concluded that
the proposed merger should not be approved. He tested the
proposal in light of FMC v. Svenska Amerika Linien, 390 U.S,
238 (1966)4%2 and ultimately found that most of the results
claimed as justification for the proposal “are in reality for the
benefit of Sea-Land alone.” (See p. 190.)

These very same considerations were summarily ignored by
the majority. Indeed, in an easy, quick way they put these cru-
cial considerations to one side.*® The majority puts out of
sight, as it were, what is basic to a disposition of this case,
namely the required public benefits, transportation need,
and/or valid regulatory purposes needed for justification for
the proposed merger. What emerges in their decision is the
completely unwarranted expansion of a concept — that of mak-
ing USL a separate and viable company under Reynolds into a
vehicle used to justify their actions. The very way in which the
“concept” entered the case — by way of a suggestion by coun-
sel at oral argument**_—is enough to characterize it as an “af-
terthought” by proponents of the merger. Without further in-
vestigation to determine the impact of the suggestion upon the
public interest, the majority has seized this “bootstrap’ in an
attempt to squeeze an overly large foot into a very small shoe.

While the lack of record support alone is sufficient ground to
reject the majority’s decision, a few observations on the
majority’s reasons for their action will seem to place in proper
perspective the magnitude of their error.

The majority is convinced, although without supportive find-
ings, that USL is in financial distress and requires financial
backing, which in its view can only be supplied by Reynolds.
But, the fact is that USL is a very efficient and respected
operator who enjoys ‘““a strong following of shippers and impor-
ters.” The record clearly establishes that USL is second to
none competitively with sufficient resources and management

49 In that case the Court upheld the Commission's requirement that conference restraints which inter-
fere with the policies of antitrust laws be approved only if the conference can bring forth such facts as
would “demonstrate that the (restraint) is required by a serious transportation meed, or in order to se-
cure impertant public benefits.” All parties to the merger proceeding herein agreed that the
Commission’s test applied (See p. 174.)

A% Ag the majority puts it, “It is apparent, therefore, that although we generally accept the findings of
fact in the initial decision, we view some in an entirely different perspective.” (See p. 214.)

AM As counsel for the proponents put it, *. . . this Commission should come out with a ruling in the
future which would allow Reynolds to acquire U. S. Lines and would require Reynolds Bo continue to
operate U. S. Lines as a viable company in its existing service as a competitive company with Sea-Land,
as an equal subsidiary with Sea-Land, then Reynolds would agree to accept this condition,” (Transeript,
Oral Argument, pp. 223-224.) This statement was the subject of motions to strike which were, like so
many other parts of the record, apparently ignored by the majority.

16 F.M.C.



244 FEDERAL MARITIME COMMISSION

capability to deal with “peaks and valleys” of temporary cash
shortages, If USL were in true financial straits, banks would
not have carried out negotiations for mortgage refinancing
programs if they were not convinced that USL was a viable
company with a prosperous future. The conversion from a
breakbulk to full container operator in less than three years;
the creation of the finest full containerships presently operat-
ing; the initiation of the first tri-continental or seabridge ser-
vice linking Europe, the United States and the Far East—all
indicate that USL has sufficient resources and management
skills to extricate itself from its present or future short term
cash shortages.

The majority decision is devoted chiefly to the task of exp-
laining why it will not decide any of the substantive issues
raised by this case, and consists mainly of the extended repeti-
tion of the proposition that affords the real motivation for
their approval, i.e., “Kidde wants to rid itself of USL.” (See,
e.g., pp. 221, 223, 225, 231, 237.) The majority has seized upon
the Chief Administrative Law Judge’s statement that, “Kidde
wants to rid itself of the child because the returns of the latter
do not satisfy the financial requirements of the parent.”A” We
cannot agree to decide this case, let alone reach the majority’s
unsupported “alternative solution” on any such slim ground,A%

Moreover, in our view the majority’s alternative solution
goes too far., The majority say, “Consequently, there is no
doubt that USL must either stand on its own, receive financial
support from another source or be dismembered.” (See p. 232,
emphasis ours.) So far as this record is concerned, USL still
maintains a healthy competitive position, and its so-called
dismemberment can readily be prevented by the disapproval of
the supplemental agreement alone. That agreement as found
by the Chief Administrative Law Judge “is primarily for the
benefit of Kidde and Reynolds, not for the benefit of the pub-
lic.” (See p. 191.) The majority disapproved that agreement, and
it should have stopped there.

Furthermore, the majority as grounds for approval are con-
cerned over the protection of U.S. flags from the “intense”
competition offered for commercial liner cargo by the foreign-
flag interests operating in the forms of consortia, mergers and

other types of corporate combinations. (See p. 283.) If this is of
8 Ses p, 186,
A" Ag late as December 1970, Kidde was clalming that it could not and would not make any further

toans to USL or guarantee the obligations of that line. However, since then Kidde has made advances of
$9 million to USL.
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real concern, the obvious answer would be the unconditional
approval of the merger which would have placed the USL fleet
at the disposal of Reynolds and Sea-Land, thereby creating a
single entity for use against foreign competition. The majority,
instead, seems far more concerned with the preservation of
competition between U.S.-flag lines—a course which does not
quite square with its preoccupation with foreign-flag competi-
tion. Be that as it may, the Chief Administrative Law Judge
found that even if the proposed merger were approved and
Sea-Land were provided the added strength of USL'’s fleet, the
resulting eombination would not have any appreciable effect
on the foreign-flag containership competition—which finding
affords yet another instance of the majority’s ability to ignore
or distort salient portions of the record in this case. The
majority’s ultimate conclusion that, “Consequently, we cannot
concede our ocean trade to foreign-flag interests by eliminat-
ing factors of international competition from our consideration
under section 15 of what is best for the competitive well being
of the American merchant marine” is somewhat suspect. (See
p. 233.) We simply cannot see how the competitive well being of
the American merchant marine viz-a-viz its foreign-flag com-
petition can be preserved by having both Sea-Land and USL
operating as separate entities competing with each other.

The majority also seem to think they can “ensure” the sur-
vival of USL by placing it under the financial umbrella of
Reynolds. This type of reasoning can only charitably be termed
as naive. There is neither positive evidence of record nor any
commitment by Reynolds that it will provide the capital re-
quirement for acquisition by USL of new ships, additional con-
tainers or new terminal facilities. We can only wonder how
much financial aid and comfort any parent can be expected to
expend to finance internecine warfare within its own family. It
blinks reality to argue that Reynolds, as owner of 100 percent
of the stock of both lines, would encourage either one to com-
petitively seek cargo from the other.

Even were the majority’s alternative solutions desirable, the
“conditions” which the majority feel are necessary to its adop-
tion pose insurmountable administrative difficulties. How can
this Commission with its limited staff not only police the day-
to-day activities of the companies involved but also authorize
the innumerable dealings with common soliciting or general
agents, attorneys or accountants. (See condition IIL.D, p. 237.)
What clearly emerges from a careful review of these conditions
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is that the majority is trying to convert this Commission into a
bureaucracy for the operation of a steamship line. Neither
Congress nor the Courts have ever sanctioned such an exten-
sion of our current statutory authority., In view of the degree
of “surveillance” required by the “conditions” of the majority,
it is simply not enough to provide for public directors for USL
and Sea-Land to act as “watchdogs” over the day-to-day oper-
ations of the companies involved. This is particularly true
when we consider the Chief Administrative Law Judge’s seri-
ous misgivings over the practicability of devising effective
policing measures when he was considering the far less com-
plex situation of USL merely stripped of its containerships.
(See p. 185.) The already noted lack of staff and the myriad prob-
lems posed by the “alternative solution” of the majority would
when more realistically appraised leave the Commission physi-
cally unable to cope with the inevitable steps toward coopera-
tive operation between Sea-Land and USL. In sheer numbers
alone the foreseeable mass of decisions on future cooperative
matters would preclude active protest by interested parties or
careful analysis and surveillance by the Commission.

While we share the majority’s enthusiasm in striving to im-
plement “progressive regulation,” as spelled out in Disposgition
of Container Marine Lines, 11 F.M.C. 476 (1968) (See p. 211), we
cannot let our enthusiasm for progress lead us into a misappli-
cation of the statutes we administer. Much more is at stake
than a tariff filing here. Since we view as inevitable the ulti-
mate cooperation between USL and Sea-Land, there is a risk
of gigantic proportions here. As each aspect of a self-contained
USL operation is relinquished in favor of joint operations with
Sea-Land, the propsect of restoring USL to an independent
status disappears—the loser being not only USL but the public
as well. '

Furthermore, there is no indication that disapproval of the
merger would have a pernicious effect on the American mer-
chant marine. The Chief Administrative Law Judge found
that, “On the contrary, it would simply allow the American-
flag containership operators to remain in a healthy competi-
tive state.” (See p. 189.)

Like the majority, we too are committed to the concept of
preserving competition. Competition has fostered the de-
velopment by USL of the second largest containership fleet in
the world. The stimulus of competition led USL to becoming a
pioneer in establishing the intermodal processes which charac-
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terize today’s shipping community, and it is because we simply
cannot argue that the alternative solution of the majority will
insure the continuance of that competition that we would dis-
approve the merger.

To summarize our discussion, a close study of the record fails
to lend any support to the action by the majority. The pro-
nouncements contained in the Svenska case, supra, have been
ignored by the majority who have fashioned an approval of the
proposed merger agreement with “conditions” that are neither
workable, justified by the record, or supported by realistic ap-
plication.

We would disapprove the proposed merger on the basis of the
findings and conclusions contained in the Chief Administrative
Law Judge’s initial decision.

We concur in the decision of the majority that we have juris-
diction over the agreements under consideration and would
disapprove the supplemental agreement.

[SEAL] (S) FrANCIS C. HURNEY,
Secretary.

16 F.M.C.



248 FEDERAL MARITIME COMMISSION

FEDERAL MARITIME COMMISSION

DockET No. 69-56

AGREEMENT No. 9827 BETWEEN UNITED STATES LINES, INC.
AND SEA-LAND SERVICE, INC. (AND WALTER KIDDE & Co.,
INC. AND R. J. REYNOLDS TOBACCO CO., GUARANTORS)

DOCKET NoO. 70-61

AGREEMENT OF MERGER NO. 9827-1 AMONG R. J. REYNOLDS
TOBACCO COMPANY, RJI CORPORATION, SEA-LAND SERVICE,
INC.; AND WALTER KIDDE & COMPANY, INC. UNITED STATES
LINES, INC.

ORDER
As Amended March 22, 1973

This proceeding having been instituted by the Federal
Maritime Commission, and the Commission having fully con-
sidered the matter and having this date made and entered of
record a Report containing its findings and conclusions
thereon, which Report is hereby referred to and made a part
hereof, the Commission has found that Agreement No. 9827-1,
as modified in the Report, is not unjustly discriminatory or un-
fair as between carriers, shippers, exporters, importers, ports
or between exporters from the United States and their foreign
competitors, nor detrimental to the commerce of the United
States, contrary to the public interest, or violative of the Ship-
ping Act, 1918, if the conditions set forth in the Report are met.

Therefore, it is ordered, That Agreement No. 9827-1, as mod-
ified in this Report and subject to the conditions contained
therein, is approved; that proponents of the approval of Ag-
reement No. 9827-1 granted herein need not refile the Agree-
ment with the modifications and conditions in conformity with
our Report, unless further ordered to do so.
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By the Commission.

It is further ordered, That the promissory note described in
the Report is found subject to section 15 of the Shipping Act,
1916, and is approved.

It is further ordered, That the supplemental agreement de-
scribed in the Report is found subject to section 15 of the Ship-
ping Act, 1916, but is disapproved.

By the Commission.

[SEAL] (S) FRrRANCIS C. HURNEY,
Secretary.
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