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FEDERAL MARITIME COMMISSION

Wasuingron, D.C.

Serctar, Docgrr No. 428
Crrcaco Bripar & Iron Co.

v,

StatEs Marine Lines

July 28, 1971

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING REFUND OF CHARGES

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on July 28, 1971.

It is ordered, That applicant is authorized to refund $1,978.91 of
the charge previously assessed Chicago Bridge and Iron Co.

It is further ordered, That applicant publish promptly in its appro-
priate tariff the following notice.

“Notice is hereby given that as required by the decision of the Federal Mari-
time Commission in Special Docket No. 428, that effective April 30, 1971, the rate
on Item No. 757 Slag, Ground (Grit) for purposes of refunds or waiver of freight
charges on any shipments which may have been shipped during the period April

30, 1971 to June 24, 1971, is $34.00 W (not subject to Rule 28), but subject to all
other applicable rules, regulations, terms, and conditions of said rate and this

tariff,”

It is further ordered, That refund of the charges shall be effectuated
within 80 days of this notice and applicant shall within five (5) days
thereafter notify the Commission of the date and manner of effectuat-
ing the refund.

By the Commission,

[sEAL] (8) Trawcis C, Hurney,
Secretary.

15 F.M.C. 1



FEDERAL MARITIME COMMISSION

Serecian Docker No. 428
Curoaco Brmar & Iron Co.

V.

StaTes MariNgE LINes

Application to refund a portion of frelght charges granted.

INITIAL DECISION OF HERBERT K. GREER,
PRESIDING EXAMINER®

States Marine Lines (applicant), a common carrier by water in the
foreign commerce of the United States, has applied to the Commis-
gion for authority to refund to Chicago Bridge & Iron Company
(shipper) the sum of $1,978.91, a portion of the freight charged and
collected on a shipment of 167 pallets of ground slag (grit) from New
York to Dubai, Arabian Gulf, pursuant to a bill of lading dated April
30, 1971,

It appears that on April 15, 1971, the shipper requested the “8900”
Lines, an organization of carriers established for rate making pur-
poses {organization), to conduct a telephone poll to establish a rate of
$84.00 per long ton on ground slag (grit) as that rate was needed for
it to be competitive with European and Japanese suppliers. Applicant
evinced a willingness to lift the cargo at $34.00 per long ton if ap-
proved by the organization, and if the organization failed to meet
the shipper’s request, applicant intended to exercise independent rate
action under the 48 hour provision of the agreement to which it was
subject. The organization failed to conduct the telephone poll as re-
quested but at a meeting held on April 28, 1971, agreed to offer the
shipper a rate of $37.00 per 2,400 pounds plus the differential arbi-
trary charges applicable to Dubai, provided the shipper accepted the
offer prior to May 5, 1971, The shipper misunderstood the offer, which
was made by telephone, as the offeror failed to stress the tariff pro-
vision that the arbitrary charges would not apply when the ship-

1This declelon became the decision of the Commission July 28, 1971,

15 F.M.C.
2



CHICAGO BRIDGE & IRON CO. ¥. STATES MARINE LINES 3

ment exceeded 200 revenue tons. The organization did not consider
the offer accepted and so failed to change the existing rate. Sub-
sequently, when the matters were clarified, the organization filed the
$34.00 rate per long ton, with pallet allowance and a waiver of the
arbitrary charges.

During the time the above events transpired, applicant’s officials
were unaware of the circumstances and so failed to file the $34.00 rate,
as it could have done under the 48 hour provision of the agreement to
which it was subject, and as it intended to do if the organization did
not act appropriately. Due to the failure to carry out its intention,
applicant was required to charge the tariff rate then effective of $45.50
W/M, or $1,978.91 more than the charge would have been had it car-
ried out its commitment to the shipper.

Under the authority granted to the Commission by Public Law
90-928, 75 Stat. 764, a common carrier by water in foreign commerce
may be permitted to refund a portion of the freight charges collected
from a shipper where there has been an error due to inadvertance in
failing to file a new tariff. The facts here appearing warrant the con-
clusion that applicant intended to file the new rate of $34.00 per long
ton prior to the shipment if the organization failed to do so; but, that
through administrative inadvertance, it was not informed that the
organization would not file such rate and being unaware of the exist-
ing situation, failed to give 48 hour notice to other members of the
organization of its intent to file the lower rate in accordance with its
commitment to the shipper. It further appears that the organization
later filed the $34.00 rate. The application involves a situation within
the purview of Public Law 90-298.

The application was filed within 180 days of the date of the ship-
ment ; no other shipments of the same or similar commodity moved on
conference vessels during approximately the same time as the ship-
ment here involved; and no other proceedlngs involving the same rate
situation are pendmg Good cause appearing, applicant is permitted
to refund to the shipper the sum of $1,978.91. The notice referred to
in the statute shall be published in the conference tariff and the refund
shall be effectuated within 30 days thereafter. Within 5 days after
making refund, applicent shall notify the Commission of the date of
the refund and the manner in which payment was made.

(8) Hereerr K. GREER,
Presiding Ewzaminer.
WasainagToN, D.C., July 2, 1971.

15 F.M.C.



FEDERAL MARITIME COMMISSION

Docxer No. 70-1

Sea-LaNDp ServicE, INC.—INCREASES IN RATES IN THE
U.8. Pacric Coasr/PurrTto Rico TraDE

August 2, 1971

Incrensed rates of Sea-Land Service, Inc..in the West Ooast/Puerto Rico trade
found just and reasonalle. The arbitrary charge on shipments at Seattle
not shown to be unlawful.

Warren Price, Jr. and R. L. Dausend for Sea-Land Service, Inc.

Mario Escudero, Frederick Morning end Edward Sohmelizer for
Commonwealth of Puerto Rico, protestant.

R. L. Henry for Boise Cascade Corporation, intervenor.

Donald J. Brunner and Ronald D, Lee, Hearing Counsel.

REPORT

By Tue CommissionN: (Herex DEvica BenTLEY, Chairman; AsaTON
C. BarreTT, Vice Chairman; James V. Day, Grorge H. Hearn
and James F. FansgeN, Commissioners)

This proceeding was instituted by the Commission to investigate
the lawfulness of arbitrary charges on shipments moving to end from
Seattle, Washington,; and proposed increases in rates-for the carriage
of ebout one-fourth of the commodities in the U.S. Pacific Coast/
Puerto Rico trade of Sea-Land Service, Inc. (Sea-Land). The pro-
posed increases were suspended, and any changes made therein during
suspension with Commission authorization or after expiration of the
suspenion period, as well as any changes in the arbitrary, were also
placed under investigation. The Commonwealth of Puerto Rico
(Puerto Rico) is a party protestant in the proceeding. Boise Cascade
Corp., a shipper in the subject trade, intervened. Hearings were held
before Examiner Herbert K. Greer pursuant to which briefs were
filed. The Examiner thereafter issued an Initial Decision, in which
he found the arbitrary charges and increases lawful in all respects:

. 15 ¥.M.0,



SEA-LAND SERVICE, INC. 5

Exceptions to the decision have been filed by Puerto Rico and Hearing
Counsel,! to which Sea-Land has replied. There was no oral argument.

Facrs

Sea-Land provides a regular scheduled common carrier service by
water between the ports of Qakland and Long Beach, Calif., and San
Juan, P.R., via Balboa, Canal Zone.

Since 1963, respondent has been the only common carrier by water
serving the West Coast-Puerto Rico trade. It competes with a chartered
vessel for the carriage of rice, a major moving commodity in the
trade. There is also competition from water service to and from
Gulf ports and rail movement beyond. Respondent’s service is valua-
ble to shippers since it constitutes the only complete water service
offered between the West Coast and Puerto Rico.

The service provided by respondent to this trade has varied over
the years. Prior to 1962, three breakbulk vessels were deployed, call-
ing at California ports on a 21-day frequency. Calls were also made
at Portland, Oreg., once every 60 days, or more frequently if service
was required. In September of 1962, respondent began phasing out the
breakbulk service and phasing in a trailership service. Two trailer-
ships were deployed and in early 1963, a third trailership was added
which increased the sailing frequency from once every 21 days to
once every 14 days. Also provided was a non-self-propelled barge
service between Oakland and Portland. Shipments originating at or
destined to Portland were relayed at Oakland on a vessel engaged in
the Puerto Rican trade. In 1964, a fourth vessel was added and the
sailing frequency increased to every 10 days. Respondent was forced
to discontinue the barge shuttle service in 1966, but it instituted a
motor carrier service.

In compliance with the request of the Government for vessels to
transport supplies from the Pacific Coast to Southeast Asia, respond-
ent has found it necessary to redeploy vessels which had been operating
in the domestic and offshore trades, including the four vessels which
had been operating in the Atlantic/Pacific service via Puerto Rico.
In 1967, two C2-X vessels were deployed and the new service
was limited to San Juan, P.R., on the one hand, and Qakland
and Long Beach, Calif., on the other hand. All eastbound intercoastal
traffic from Pacific Coast ports to Atlantic Coast ports which moved
under rates regulated by the Interstate Commerce Commission was
discontinued.

1 Intervenor, Bolse Cascade Corp., did not except to the Initial Decision, although it had
originally taken a position similar to that volced by Hearing Counsel in thelr exceptions.

15 F.M.C.



6 FEDERAL MARITIME COMMISSION

To provide additional capacity for the Puerto Rico/West Coast
trade, respondent added two additional C2-X vessels in early 1969,
giving a weekly service in each direction. Each C2-X vessel has a
capacity of 225 trailers, the additions increasing total trailer capacity
from 450 to 900. In early 1970, two C2-X vessels were withdrawn and
two C2-L vessels added, each with a capacity of 274 trailers, which
increased total trailer capacity to 998, In April of 1970, a T2-M
vessel was added with & capacity of 332 trailers. The vessels deployed
in the trade at the time of the hearing had a total capacity of 1,330
trailers.?

The Pacific Coast/Puerto Rico trade is not balanced with respect
to direction of movement. In 1969, respondent carried 112,613 tons
eastbound and 26,162 tons westbound.

In addition to the direct service provided in the trade, respondent’s
vessels deployed to the Pacific Coast/Southeast Asia trade follow an
itinerary on the homebound voyage which provides a call at Seattle,
Washington, thence to Oakland, Calif. The cargo loaded at Seattle
is unloaded at Oakland and transferred to vessels regularly operating
in the trade. This southbound service from Seattle is subject to an
arbitrary charge of 4¢ per cubic foot or 16¢ per hundredweight.

Respondent maintains terminal facilities in Puerto Rico and the
California ports of Long Beach and Oakland. These facilities are also
used by respondent in trades other than the Puerto Rico/West Coast
trade. Respondent also serves Puerto Rico from Atlantic ports. From
Pacific ports, it also serves trades with Japan and Southeast Asia, In
determining costs, allocation is made on the basis of revenue tons car-
ried in a trade. -

Respondent has not filed a general rate increase in this trade since
1660. Since July 1, 1967, and prior to the increases here at issue, re-
spondent increased the rates on 53 specific commodities of the 277 com-
modity rates set forth in the tariff. Of the 53 increases, 13 commodities
are subject to additional increases hers at issue. Generally, the former
increases on the 13 items were LTL cargo only. Rate changes have been
based on such factors as the individual needs of shippers and con-
signees and conditions relating to certain movements, some of which
changes were negotiated with shippers.

Respondent released its G.O. 11 report for 1968 on June 13, 1969,
This report, together with knowledge of rising costs, was the basis
for respondent’s decision to review its rate structure in this trade. A

"1t appears that as of Naovemher 1870, the trade was being served by two C2-L's and

t(vsvobTB-M’a with a total trailer capacity of 1,212, (See Ex. 1, page 3, In Docket No. 70-1
ub, 1).)

13 F.MLC.
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general rate increase was considered but rejected in favor of a selective
commodity rate review, Respondent began an examination of its tariff,
page by page, and the increased rates here at issue are the first to be
filed.®

The G.O. 11 report for 1968, as originally submitted to the Commis-
sion, showed a loss of $185,000, but was not accepted by the Commis-
sion’s Bureau of Financial Analysis. Discussions resulted in the filing of
two revised reports, the second revised report showing a profit of
$42,000, a rate of return of 0.73 percent. The 1969 G.0. 11 report filed by
respondent shows a rate of return of 2.43 percent. These reports have
not been accepted as fully accurate by the Commission’s Bureau of Fi-
nancial Analysis. There is a wide area of dispute between respondent’s
accountants and the Commission’s Bureau regarding the items
properly included in a G.O. 11 report, respondent contending that the
report does not permit full disclosure of all related costs.

Respondent has experienced substantial increases in the cost of
operating its terminals. At San Juan, Terminal marine expenses in
1969 increased by $225,989 over 1968; terminal operating expenses
during this period increased $237,305, and terminal overhead increased
$1,173,303. Similar increases at Oakland were terminal marine ex-
pense by $356,161, terminal operating expense by $966,895 and terminal
overhead by $617,101. At Long Beach the increases were terminal ma-
rine, $208,129, terminal operations, $314,409, and terminal overhead,
$139,475.

In 1965, when the basic rates on the commodities here under con-
sideration were filed, hourly wages of longshoremen were $4.03. These
wages steadily increased; from 1968 to 1970, the increase was from
$4.64 to $5.37 per hour.

Clerical wages have also steadily increased since 1965. From 1968 to
1971, the following increases were made in weekly rates:

Grade 1 employees from the $78-$117.69 range to the $104-3149.61 range ;

Grade 3 employees from the $92.54-$120.82 range to the $134.05-$177.10 range;

Grade 8 employees from the $124.04-$175.03 range to the $179.12-§228.84 range,

Crew wages on C2-X vessels have increased steadily since 1965 : the
increase from 1968 to 1969 was from $1,366.89 to $1, 503. 56,

Vessel operating expense covering respondent’s entire intercoastal
operations increased approximately $439,000 from 1968 to 1969.

Based on the tonnage of the commaodities here at issue carried in this
trade in 1969, had the increased rates been in effect, they would have
produced an additional $74,348 revenue. Rice, the major moving com-

8Later increases on other commodities were placed under investigation in the Commis-
sion’s Docket No. 70-1 (Sub, 1), which was instituted by order served August 28, 1970.

15 F.M.C,
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modity, would have accounted for $38,796 of this revenue; beans,
$9,731; and plywood, $6,569.

. The increased rate on rice is from $1.10 to $1.20 per 100 pounds on
trailerloads and from $1.54 to $1.70 per 100 pounds on LTL shipments,
LTL shipments are minor. During 1969, 10,004 tons of semimilled rice
moved from California ports to Puerto. Rico in respondent’s trailers.
Respondent’s movement. of rice in trailers began in 1965. The rate was
then $1.20 per 100 pounds. In December 1866, however, competition
from an unregulated carrier forced a rate reduction to $1.10. The
increase on trailerloads would, therefore, reestablish the 1965 rate. The
increase is 0,78 percent of the commodity price in Puerto Rico.

The percentage increase to commodity price on powdered milk is
0.049 ; on beans, 0.44; on cleaning compound, 0.15; on table salt, 0.48;
+ and on onions, 0.81. The rate increases thus would appear to have only
a very slight impact on consumer prices in Puerto Rico.

Rates on many of the commodities here involved are less than the
rates on similar commodities carried in bulk to Santo Domingo and
Panama,

Respondent’s 1969 total revenue on the commodities here at issue, if
the increased rates had heen in effect, would have been $1,230,058, less
approximately $7,800 paid for trucking costs on cargo which moved
to and from Ponce and Mayaguez. 39,108 tons were carried. Revenue
under the increased rates would have been $31.18 per ton. During 19868,
expenses per ton for the West Coast/Puerto Rico trade were:

Vessel operating expenses i £32. 88
A & G expenses 4. 58
Inactive vessel expense ; .18
Amortization and depreciation . : 8. 02
Interest expense. . 1. 48

Total expenses 44, 50
Less credit for related company profit..- .51

Net cost per ton 5 $44, 08

Thus, had the increased rates been in effect during 1069, and costs of
handling been the same in 1969 as in 1968, the cost of handling would
have been approximately 88 percent greater than the revenue derived
from these commoditics. |

During 1968, when operating two C2-X vessels in this trade,
respondent’s carriage of all commodities was 148,088 tons, During 1969,
with the addition of two vessels and an increase in trailer capacity from
450 to 900, total carriage was 156,788 tons.

15 F.M.C.
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TaeE ExaMINER’s DECISION

The Examiner found the rate increases here under examination just
and reasonable based upon his conclusions that Sea-Land had a
marginal overall rate of return in the subject trade, that costs are ris-
ing, that a loss would be incurred in handling the specific commodities
here involved in spite of the increased rates, that respondent’s service
is valuable to shippers, and that in performing such service respondent
must face competition. The Examiner also concluded that the Seattle
arbitrary had not been shown to be unjust or unreasonable ; the manner
in which it was computed, he found, had not been demonstrated to be
improper, and such computation revealed that the arbitrary would re-
coup only 89.78 percent of the additional expense incurred by Sea-
Land in calling at Seattle.

DiscussioN aANpD CoNCLUSIONS

‘We agree with the Examiner that the record in this proceeding shows
the increased rates here under investigation to be just and reasonable,
and that the arbitrary at Seattle has not been shown to be unlawful.

The Rate Increases

Puerto Rico and Hearing Counsel except to the Examiner’s deter-
mination with respect to the increases, alleging basically that the data
of record are not sufficient to justify them. Specifically, they maintain
that the record laclks material, either actual or projected, relating to
Sea-Land’s financial performance in 1970 or the future, and that the
carrier’s method of operation has changed radically since 1969, which
change entails concomitant changes in expenses, revenues, rate base,
and rate of return, Additionally, Puerto Rico asserts that the Ex-
aminer erred in treating this proceeding as one involving individual
commodities rather than a general revenue investigation in which cost
and revenue data for the trade as a whole would and should have
been considered, and that the Examiner improperly failed to consider
whether the rates on other commodities are sufficiently high to offset
any losses incurred in connection with the carriage of rice, beans, and
plywood, commodities upon which increases have been imposed and
which are basic to the Puerto Rican economy. Finally, Hearing Coun-
sel maintain that the Examiner improperly applied average per ton
costs for 1968 of all commodities carried in the trade against 1969
revenues per ton for the particular commodities on which the rate
increases were imposed.

As we have often observed, ratemaking is not an exact science, and
it is enough if the results obtained with respect to determining the

16 F.M.C.
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reasonableness of rates and in making the underlying cost and revenue
computations represent a reasonable approximation to what must be
assumed to be the reality. See e.g., Alcoa Steamship Co., Ino.—General
Inorease in Rates, 9 F.M.C. 220,231 (1966) ; Inoreased Rates on Sugar,
1968,'7T F.M.C. 404, 411 (1862). Of course, the degree of approximation
adequate to satisfy the requirement with respect to the propriety of
rates will vary from case to case, depending upon the nature of the
operations involved and the data submitted.

'We believe that the evidence of record in this proceeding is sufficient
to support a finding that respondent’s rate increases are just and rea-
sonable. Respondent’s-financial reports to the Commission (G.O. 11
reports) for the years 1968 and 1069 show that Sea-Land’s rate of
return in the subject trade for those years was 0.78 percent as per the
second revised report for 1068, and 2.48 percent as per the report for
1969. Although the reports cannot be said to be absolutely accurate
in all respects, they cannot on the basis of the record herein be treated
as other than accurate; Hearing Counsel in fact acknowledge that the
factual data must be presumed correct for the purpose of this proceed-
ing, while Puerto Rico admits that-“there is no record basis to contra-
dict the results” of the reports. Such rate of return can, as the
Examiner found, only be said to be marginal, and such conclusion is
not contested by any of the parties,

A carrier’s operations are always subject to change, and one can
never know with certainty that the method of operation employed in
the past will be used in the future. We agree with the Examiner, how-
ever, that, for the purposes of this proceeding, it is more reasonable
to base determinations with respect to the probable results of future
operations more heavily upon the results shown in the G.O. 11 reports
than upon projections based upon changes in operation which may or
may not occur. It is true that as of April 1970, the subject trade was
served with five vessels, rather than four, as had been the cese in 1969
and the first quarter of 1970, and that the carrying capacity was in-
creased by this change by some 882 trailers. It is also true, however,
a8 the Examiner found, that “the history of respondent’s operations in
this trade shows that frequent changes in vessel deployment have been
made, sometimes due to undertonnage and also because of the neces-
gity to deploy vessels at the request of the Defense Department.”+
Further, respondent’s witness testified that no changes are planned for
1970 which “will materially affect the profitability in this trade.”

¢'We nots in this regard that testimony in Docket No. T0-1 (Sub, 1), an inveatigation
of additional inereases on other commodities by respondent herein, shows that am of
November 10670, the trade was again being served by fonr vessels with a total trafler
capacity of about one hundred trallers less than had been the case with respect to the
five versel service. (See Bx. 1, page 8.)

18 P.M.C.
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Similar results should thus obtain in the near future with respect to
operating costs, administrative and general expenses, depreciation,
amortization and the terminal expenses attributable to the trade.®

When the operations for 1968 and 1969 are considered together with
the projection respondent has made with respect to wage increases
and the rising trend revealed by the record with respect to terminal
costs, vessel operating expenses, and clerical, crew, and longshoremen’s
wages, it is clear that the record will support a finding that the in-
creases here under examination are just and reasonable. Based upon
the tonnage of the commodities here involved carried in this trade in
1969, which, in light of the history of the trade and the testimony of
record, we treat as reasonably representative of respondent’s activities
in the near future, had the increased rates been in effect, they would
have produced an additional $74,348 revenue, for a total of $31.18 per
ton, while had the costs of handling been the same in 1969 as in 1968
($44.08 per ton), the cost of handling such commodities would have
been approximately one-third greater than the revenue derived.

The criticisms of the use by the Examiner of average costs for 1968
ag the basis for a comparison with the revenue which would have been
derived from the carriage of the specific commodities here under ex-
amination based upon 1969 tonnages are not well founded. The Ex-
aminer was fully justified in using average per ton costs since the
average cost per ton was one-third greater than the revenue to be
recovered under the increased rates. If the average cost per ton had
been at all close to the revenues to be derived from the increased rates,
a more refined individual cost study might have been in order. But
there appeared to be no need for such refined analysis where the spread
between revenues and costs based on cost averages was as great as here.
Similarly, the fact that 1968 costs rather than 1969 costs were used as
a basis for the comparison, if anything, should have resulted in an un-
derstatement of costs in light of the increases in costs in 1969 and pro-
jected (wages) for 1970. Finally, even if one were to assume that costs
of handling the specific commodities for which rate increases were
imposed would decrease in the near future, the total additional rev-
enue derived from the increases ($74,348) would not significantly af-
fect Sea-Land’s profitability in the trade. Since the 1969 rate base
gshown in the G.O. 11 report was $6,896,458, the increase, if totally
accruing to the carrier without any offsetting expenses, would result

. in only about 1 percent on a rate of return which is marginal.

5 A different conclusior would, of course, be required with respect to the use of past
experience as a guide to determining the reasonableness of rate Increases where the
change in carrying capacity was of a degree and type unprecedented for the carrler in the
subject trade and the sobject of a possible change in manner of operation had not been
considered when the Increase was proposed. Cf. Kimbrell-Lastorence Trans., Ino.—Inorezss in
Rates, 12 F.M.C. 15, 17-18 (1968).

15 FM.C.
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We also.agree with the Examiner’s treatment of this proceeding as
one involving individual commodity increases rather than a general
revenue investigation. Although about one-fourth of the commodities
carried in the trade are affected by the subject increases, the increases
are the result, not of a decision to establish a general revenue increase,
but & “step-by-step” revision of respondent’s tariff, which, as the Ex-
aminer found, was the result of careful consideration by the carrier,
gometimes after consultation with shippers, giving weight to such
factors as whether a shipper might lose his market if the rate on cer-
tain commodities is increased.® Further, contrary to Puerto Rico’s
assertions, there is nothing relating to the subject proceeding to indi-
cate that the carriage of commodities basic to its economy has in any
way been materially affected by the rate.increases here involved, or
even that there is a need for other commodities to subsidize the car-
riage of beans, rice, and plywood as Puerto Rico contends. As Puerto
Rico itself has pointed out, the requirement that the Commission act
with respect to the public interest as it relates to the needs of the
Puerto Rican economy must appear from the record in & particular
proceeding, and must be based upon a demonstration that carriers
need a revenue “cushion” from the movement of nonessential commod-
ities and that such cushion would increase their carriage of commod-
ities essential to Puerto Rico. See Reduced Rates on Machinery from
U.S. to Puerto Rico, 10 F.M.C. 248, 258 (1067). Such demonstration
does not appear on this record. The rice increase merely restored the
rice rate to its 1965 level, from which it had been reduced because of
competition from an unregulated carrier, while the plywood increase
erely brought the rates from California ports up to the level already
in effect from Seattle to remove any market disadvantage which
might be created for the shipper utilizing Seattle. Furthermore, as
the Examiner found, the ratio of percentage increase to commodity
price on beans is 0.44 percent and on rice, 0.75 percent. It is thus
extremely unlikely that carryings of beans, rice, and plywood will be
affected by the increases here under examination.

We conclude in light of the minimal rate of return shown hy the
1968 and 1969 G.O. 11 statements, the increased expenses for 1069
and 1970, both actunl and projected, and the rising trend for expenses
shown by the record, the demonstration that the:revenue accruing

¢ That the {ncreases involved here are not those of a “general revenue proceading” is
forther corroborated by testimony in Docket No. 70-1 (Sub. 1) that no new individual
rate increases will be made beyond those involved in that proceeding until Dockets No. T0-1
and 70-1 (8uh, 1) nre finally disposed of and by Sea-Land's action, now under investigation
in Docket No. T1-B3—Ses-Land Servics, Ino.—Genéral Inoregzes in Rates in the U.S.

Paoifio/Puerto Rico Trade, of inatituting an overall general rate increase in the subject
trade, Y

15 F.M.0.
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from the increased rates should, at most, cover only about one-third
of the costs of handling the commodities to which they relate, the
lack of a showing of an adverse effect of the increase on commodities
basic to the Puerto Rican economy, the value of respondent’s service
and the competition with which it is faced, that the subject increases
are just and reasonable.

The Seattle Arbitrary

Hearing Counsel alone except to the Examiner’s finding that the
Seattle arbitrary has not been shown to be unlawful. They contend
that the arbitrary can lawfully be based only on the costs of service
which are in excess of those which would be applicable if Seattle were
served directly, i.e., by ships serving only the Puerto Rican trade.
This would require Sea-Land to limit its arbitrary charges to the
cost of transshipping Seattle cargo to the trade vessels at Oakland.
All other expenses which Sea-Land attempts to use as a justifica-
tion for the arbitrary (ie., Seattle stevedoring, vessel port expenses
in Seattle and Osakland, and the steaming expense between these
two ports) should be excluded, they maintain.

Sea-Land had computed the additional cost of handling traffic
at Seattle and the compensation for such service provided by the
arbitrary as follows:

Additional cost per loaded container:

Stevedoring—Seattle ....._ $17. 50
Stevedoring-—Oakland 11.35
Vessel expense in port—Seattle 10. 88
Vessel expense in port—Oakland 3. 74
Vessel expense steaming 31.26
Total additional cost $74.73
Additional cost per cwt $0.1783
Arbitrary charge per cwt... - 0. 1600
Ratlo, rate to cost . ___________ - 89, T8%

Hearing Counsel do not contest the dollar amounts contained in the
above computation but maintain that the arbitrary should be limited
to $0.0271 per cwt (i.e., $11.35 per container).

While we agree with Hearing Counsel that the costs of service at
Seattle to which Sea-Land is entitled in the computation of the ex-
penses relating to the arbitrary should be limited to those which
actually reflect the additional expense of serving Seattle, we agree
with Sea-Land that, in the absence of a showing of a duty in law or
in fact to serve Seattle directly, all of the additional costs contained

15 P.M.C.
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in Sea-Land’s computation are properly allocable to the additional
expense incurred in serving that port., Since there has been no dem-
onstration on the record in this proceeding that a duty to serve Seattle
directly exists,” and since, moreover, the additional cost of service
at Seattle exceeds the arbitrary charged, we agree with the Examiner
that the Seattle arbitrary has not been shown to be unjust or unrea-
sonable,

All contentions of the parties to this proceeding not specifically
dealt with herein have been considered and found without merit or
unnecessary for the decision.

This proceeding is discontinued. .

[sEAL] (8) Frawcis C. Hurney,

Secretary.

7 Buch a duty could perhaps arise {f the record in a particuler proceeding reflacts a clear
and convinelng showing of undue preference or prejudice resulting from a failure to
provide a certaln gervice at & port, See e.g., Wesatbound Intercosstal Rates to Vandouver,
1 U.B.M.C. T70, 778-774 (1838) ; Sun-Maid Railain Growers Agso. v. Blue Star Line, Lid.,
2 U.S.M.C. 81, 88 (108D); and Intercoastal Uanoellations and Restriotions, 2 U.8.M.C.
307, 308-360 (1040).

15 F.M.C.
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Docker No. 70-18

SacraMENTO-YorLo Port DIsTRICT

v,

3+

Paorric Coasr EUrorEAN CONFERENCE, ET AL.

I'he nonabsorption provisions of the Pacific Coast European Conference Freight
Tariff No. FMC 14, Rule 10 and amended Rule 10 are unlawful since they
prevent or attempt to prevent carriers from serving a federally-improved
port in contrevention of section 205, Merchant Marine Aect, 1936,

Clarenoe Morse and John J. Hamlyn for complainant.
F. Oonger Fawcett for respondents.

August 9, 1971
REPORT

By rae Comwmission: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day, George H. Hearn,
Commissioners) *

This proceeding results from a complaint by Sacramento-Yolo Port
District, the complainant, against the Pacific Coast European Con-
ference, the respondent, alleging that the Conference has violated
sections 15, 16 and 17 of the Shipping Act, 1916. The allegations of
the complainant were based on provisions of the respondent’s basic
agreement and tariff rules which prevent absorption, thus allegedly
preventing member lines from serving a federally-improved port in
contravention of section 205, Merchant Marine Act, 1986, which com-
plainant contends renders such activity unlawful per se. Presiding
Examiner Herbert K. Greer issued an Initial Decision in which he
found that the type of service offered by the complainant did not pre-
vent the member lines from serving a federally-improved port in con-

*Commissioner James F. Fanseen did not participate.

15 F.M.C.
15



16 FEDERAL MARITIME COMMISSION

travention of section 205. He also found that the prohibitions ageinst
absorption were not shown to be unjustly discriminatory or unfair,
or to operate to the detriment of the commerce of the United States,
or to be contrary to the public interest in violation of section 15 of
the Act. He found no violations-of section 16 First of the Act or sec-
tion 17 of the Act. Exceptions to the Initial Decision have been filed
by the complainant and a reply thereto was filed by the respondent.
‘We have heard oral argument.

FACTS

Sacramento owns and operates & public terminal at West Sacra-
mento, located on navigable waters of the United States and on a
waterway improvement project authorized by Public Law 525, 79th
Congress, 2nd Sess., approved July 24, 1946. Federal funds were ex-
pended for development of the ship channel and the turning basin at
the Port.® The Port is 79 nautical miles from the Golden Gate Bridge
on San Francigco Bay.

Approximately 26 percent of the Port’s facilities can be used for
handling containers. Five berths are provided for deep-sea vessels.
The area served by the Port produces pencil slats, peaches, almonds,
prunes, vegetables, cereals and other agriculture products. A substan-
tial portion of these products are exported, approximately two-thirds
of the exports moving to the United Kingdom and Europe. The pre-
ponderance of cargo moved through the Port of Sacramento is out-
bound,

In January of 1970, Sacramento inaugurated a barge service with
the C/B Sacramento. The service is limited ‘to comtainers. The Port
receives the cargo (if breakbulk, the Port puts the cargo in containers),
will store it if necessary, handles it and loads it on the barge and hauls
the.containers to the ocean line’s-terminal in San Francisco Bay. The
line is responsible for lifting the container onto the ship or the wharf,
The Port’s charge to the vessel of $3.55 per short ton is lese than the
vessel cost of a direct call to the Port. Sacramento acts as the carrier’s
agent when providing the barge service. The service is offered to car-
riers, not shippers,

Shippers in the Sacramento area now using Conference lines ship
their produce to the Bay area by truck. Since Sacramento is closer
to the origin of the shipments than the Bay area ports, a shipper’s
costs for overland transportation would be reduced if they could ship
out of Sacramento. Conference carriers using the barge service would

1 The Port ia located on a dredged channel w_hich connects with the Sacramento River 25
miles to the gouth.

15 F.M.0.
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have to absorb the cost in order to maintain equal rates from Sacra-
mento and the Bay area ports to the foreign ports served. Sacra-
mento’s barge holds 56 20-foot containers and can accommodate con-
tainers of different sizes.

The Conference operates under Agreement 5200, approved by the
Commission under section 15 of the Shipping Act. The agreement
covers commerce from ports in the States of Alaska, Washington,
Oregon and California to ports in the United Kingdom of Great
Britain and Northern Ireland, the Scandinavian Peninsula, Con-
tinental Europe, including ports on and in the Baltic and Mediter-
ranean Seas, as well as seas bordering thereon, and Morocco and to
the Atlantic islands of the Azores, Madeira, Canary and Cape Verdes
and by transshipment at the aforementioned to ports in Ireland and
West, South and East Africa. Section 3 of Agreement 5200 provides:

There shall be no payment or refund of freight or compensation received and
no absorption at loading and dlscharging ports of rail, truck or coastal steamer
freights or othe_r charges directly or indirectly, by any of the parties hereto,
except a8 may be agreed to by three/fourths of the parties hereto at any regular
meeting of the conference.

The Conference Freight Tariff No. FMC-14 provided at the time of
hearing:

(N)10. Shifting of Vessels, Shifting of vessels is permitted within loading

ports but, except as otherwise provided, there shall be no abgorptions for bring-
ing cargo to, from or within such ports. Vessels loading in the San Francisco
Bay area shall be limited to two loading berths, except that vessels may shift
to additional berths for military cargo and cargo loaded in bulk. Calls at addi-
tional berths may be made to load a minimum quantity of 750 short tons from
one shipper.
The provisions of this rule apply separately to each call into the San
Francisco Bay area from another port. A modification which was
scheduled to become effective June 30, 1971, would have limited the
conference vessels to one loading berth but not altering the nonabsorp-
tion provision. However, all limitations on loading berths were de-
clared unlawful in our Docket No. 70-11, Pacific Coast European
Conference—Rules 10 and 12, Tariff No. FMC 1}, served June 14,
1971, and Rule 10, in both its proposed and modified form, including
the nonabsorption provisions here in issue, has been cancelled.

The Conference tariff places discharge ports into six groups: (1)
United Kingdom; (2) Continent—Belgium, France, Holland; (3)
Continent—Denmark and Germany; (4) Scandinavian; (5) Mediter-
ranean—France, Ttaly, Portugal, Spain and Yugoslavia; and (6)
Mediterranean—Greece, Israel and Lebanon. Unless otherwise speci-
fied, rates quoted are for direct calls. Absorptions are permitted be-

15 F.M.C.
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tween Group (1) ports, between Group (2) ports, between Group (3)
ports, between Giroup (4) ports and between Group (5) ports.

If Conference lines were to use Sacramento’s barge service, the
Port would receive substantial revenue. Only a portion of the cost of
the container facilities is represented by the investment in- the barge
service, Since the service was instituted, it has been used only once
by & carrier not a respondent in the proceeding. There are carriers
other than respondents here who are not prohibited from using the
Port’s service by their rules and regulations. A number of carrier
respondents here.are members of conferences other than the PCEC.

Sacramento asserts that Rule 10 of the Conference’s tariff contains
three unlawful barriers to the use of its barge service by Conference
lines, the two berth or single berth provision, the 750-ton minimum
provision and the nonabsorption and transshipment provisions.®* How-
aver, since the first two issues were under consideration in Docket No.
70-11, Paciflo Coast European Conference—Rules 10 and 18, Tariff No.
FMC 1}, this proceeding was restricted to the “lawfulness of the non-
absorption and transshipment provisions of the organic agreement and
rule 10.” Sacramento’s position is that:

Contrary to the principles enunciated in Bectton 203, Merchant Marine Act,
1986,° and in clear violation of Sections 15, 18 First and 17, Shipping Act, 1916,
respondents, by the provisions of Article 8, FM(Q Agreement No. 5200, and the
anti-absorption and anti-transshipment provisions of their Freight Tariff Rule 10
and amended Rule 10, effectively prevent a member line serving the Port of
Sacramento by exerelsing its managerial discretion to use the Port’s Container
Barge Bervice, ,

Prohibiting transshipments and ahsorptlons in the San Franclsco Bay area
but permitting such activities between group terminal discharge ports violates
Bectlons 15, 18 First and 17 of the Shipping Act, 1916.

While the Examiner conceded the indirect jurisdiction of the Com-
mission over section 205, he ruled that the complainant did not meet
its burden of proof to establish a violation of section 205 as required
by the Commission’s interpretation. Using these cases as guidelines,
the Examiner concluded that the key words in section 205, as far as
this proceeding is concerned, are “prevent and serve”. He concluded

% Bacramento gleo allegeq that section 8 of Agreement 5200 is unlawful insofar as its
restrictions on absorptions and transmbipments preclude the use of its barge service.

8 Hectlon 205 provides :

Witharzt limiting the power and. authority otherwise vested in the Commiasion, ft whall
be unlawful for any common cartier by water, efther dlrectly or indireatly, through the
medium of an agreement, conference, srsociation, understanding, or otherwise, to prevent
or attempt to prevent any other puch carrier from -serving.any port designeted for the
accommodation of ocean-going vesaels located on any improvement project autborized by
the Congress or through it by any other agency of the Federal Government, lying within
the continentel limits of the United States, at the same rates which it charges at the
nearest port already served by it.

15 F.M.0.
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that Commission precedent required that in order for a violation of
section 205 to be found, the complainant had to proffer “substantial
evidence” that someone had either “directly or indirectly prevented”
another from “serving” a port within the meaning of section 205, Such
“service”, the Examiner concluded, means direct service, not the type
of service the complainant offers. As he, at page 9 of his decision
concluded : ' .

If the provisions here at issue, when standing alone, do not prevent a confer-
ence member from providing direct servioe, they are not contrary to the meaning
and intent of the section.' (Emphasis supplied)

In reply to the complainant’s section 15, 16 and 17 allegations, the
Examiner concluded that the section 15 charges did not show how the
public interest was detrimentally affected by the nonabsorption rule.
As for sections 16 and 17, the Examiner concluded that the Confer-
ence’s nonabsorption rule applied to outhound cargo and that it was
not unreasonable for the Conference to allow absorption when the
cargo reached its destination.® In conclusion, the Examiner found no
evidence to support a section 17 violation, noting that not all prejudice
is unjust and unreasonable and therefore unlawful.

DISCUSSION AND CONCLUSIONS

As Sacramento urges, and the Examiner agreed, the Commission,
though not vested with jurisdiction over section 205 of the Merchant
Marine Act, 1936 (the Act), must consider the impact and policy of
section 205 in deciding whether to approve section 15 (Shipping Act,
1916) agreements.® Though net specifically granted jurisdiction over
section 205 under Reorganization Plan No. 7 of 1961, the Plan did not
repeal section 205, and so long as it continues to be a part of “the law
of the land . .. [it] must be considered by the Commission in exercis-
ing its delegated function,” Stockton Port District v. Pacific West-
bound Oon., supra,

The Federal District Court for the Northern District of Celifornia,
in Sacramento-Yolo Port Distriot v. Pacific Coast European Confer-
enoe, No. C-70-499 RFP, in its order filed May 15, 1970, took the same
view of section 203, pointing out that :

48uch & conclusion 18 equarely contrary to the legielative history and wording of
section 205,

S The Examiner did not feel that it was controlling thet many, {f oot all, of the
members of this conference belonged to another conferemce that allowed abeorptions
outbound from Burope. *

¢ See Stookton Port Distriot v. Pacifio Weatbound Con., 8 P.M.C. 12 (1965) ; Sun-Hoid
Ralstn Growers Asso, v. Blue Ster Lins, Ltd,, 2 U.8.M.C, 81 (1089) ; Encinal Terminals v.
Paoific Westbound Conference, 5 ',M.B. 816 (1057).

15 F.M.C.
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Even if FMC does not have responsibility for § 205, it must take account of

it in its deliberations . . . that which would contravene § 206 of the Act would
surely be grounds for disapproval under § i6 of the Shipping Act.?
That activity which contravenes the prohibitions of section 205 may
not continue to be approved under section 15 is made clear by the
legislative history of section 205, which chows that the purpose of the
Act was to remove the agency’s power to make determinations with
respect to the lawfulness of a conference’s restrictions against fed-
erally-improved ports on a case-by-case basis under sections 15 and
16 of the Shipping Act, 1916, and to make all such restrictions illegal,
per se. See e.g., Hearings Before the Committes on Commerce, U.S.
Senate, Pursuant to S. 5035, 72nd Cong., 2nd Sess. (1933), 87-90,
114.

The legislative history of section 205, and the established principles
of statutory construction,® indicate that the position and arguments of
the complainant are more in accord with the purposes of Congress
than those of the respondents which were adopted by the Examiner.
The language of the statute speaks of “preventing or attempting to
prevent, directly or indirectly any . . . [common carrier by water]
from serving any [federally-improved] port . . . at the same rates
which it charges at the nearest port already served by it.” (Emphasis
supplied.) Thus, if as the respondents contend the statute was in-
tended to relate only to direct service, one wonders why the word
“direct” was removed in an amendment offered by Mr. Gant in hear-
ings on the legislation.® Finally, the vast bulk of the legislative history
of section 205 shows that its purpose was designed to forbid confer-
onces from imposing restrictions on their member lines which would
interfere with the free exercise of the line’s discretion in the deter-
mination of which ports they choose to serve. The hearings on the
so-called Allin Amendment, which became section 205 of the Act,

7 There s nothing unusual or unique about such an approach, For a similar treatment of
gection 8 of the Merchant Marine Act, 1920, yet another provision of law not specifically
administered by the Commission, see Port of New York Authority v. Fedoral Maritime
Commigsion, 429 T, 2d 683 (CA. 6, 1970), cert. den. February 22, 1971,

88ee e.g., Sutherland, Statuiory Construction, 3rd Ed, Vol. 2, § 4705, Vol 3, § 55065.

% The word “direet” was omitted from the final verslon. See Report No. 1136 to accom-
pany 8. 5085, 72nd Cong., 2nd Sess. (1933). Although the report glves no reason for such
deletion, it appears to have been made pursuant to the followlug comment at the hearings:

Mr. Gant {Manager and Secretary, Board of Harbor Commissioners, Port of Wilmington,
Marine Terminal]. I think that in line 7, on page 1, that the word “direct” before the
word “‘gervice” might very proverly be omitted, because of ambiguity. What is direct service?
If another port of call intervenes, as for example, going to the Pacific coast, if a stop was
made at San Diego, then perhaps & stop at Los Angeles or San Franclseo, or up the coast
might not be considered “direct gerviee”. I think just for the purpose of clarlty that the
word “direct’” should be omitted.

The Chairman. ATl right, (Hearings Before the Committee on Commerce, U.8. Senate,
pursnant te 8. 3035, 72nd Cong., 2nd Bess. (1933) at page 27.]

15 FM.C.
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showed the intent of Congress to outlaw conference regulations de-
signed to impose limitations on the free choice of their members with
respect to the ports they may serve. Colonel Allin, the chief proponent
of the legislation, testified :

It is our desire that this legislation be enacted which is purely permissive,
simply enabling any steamship company which desires to go to any port which
has been approved by Congress without hindrance of any other steamship com-
pany or combination of steamship companijes.*

.« . We believe that a steamship company, if it so desires of its own free will
and accord should have the right to go there [any federally-improved port] and
pick it [a shipment} up without being hindered."

. . . We merely desire a line, if it so desires, to evtend its service and malke use
of the Government waterway.”

... We do not believe in compelling a ship to go anywhere. We would like the
ship to have the right to go there without hindrance of competing steamship
lines, if that particular steamship line desires to do so.”

. . . And all that we ask is that if the shipper has a shipment a beat be allowed
to come In and get it; this is all.™*

The Committee Chairman, in interpreting what became section 205,
stated :

It simply says that a steamship company may, notwithstanding any conference
agreement, if it desires—it is purely permissive in character—may go to a port
and attend to the business of that port.”

... What I am driving at is this . . . We start, then, there with what you
might term a prohlbition, that is, that the steamship ecompany shall not be de-
nled the right, that is all, the inherent right that the carrier has to go to a pax-
ticular place™

Therefore, the conclusion must be reached that Congress intended to
tnolude indirect service as well as direct service. The Examiner, re-
lying on the Encinal case, supra, concluded that even if section 205
included indirect service, the complainant had not met the burden
of proof imposed by this case in producing convincing evidence that
a conference provision prevents a member from serving a port which
a member desires to serve. But this burden applies onty when the con-
ference agreement does not expressly prevent a member from serving
a port.t” Here, however, the complainant has shown that were it not for

% Hearings before the Committee on Commerce, U.8. Benate, pursuant to S. 5035, 72nd
Cong., 2nd Sess. (1933), at page 6.

1 I%d, page 7.

12 I'vid, page 8.

B I'bid, page 10.

u Ibid, page 13.

1% I'vid, page 88.

18 Ihid, page 89.

1 This was in fact in the holding of the Commission in the Sun-Maid case, supra. As the
Commission stated in the Encinal case, supra, at 321 :

The Sun-Maid decision in no way conflicts with our findings herein. If the conference
tariff here involved contained any provision which would allow a member line to extend
overland rates to complainant ports, we could find no violatlon of sectlon 205.

15 F.M.C.
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the existence of this limitation on absorptions, each member line of the
Conference would be free to serve particular ports in the Bay area or
not as it chose in the exercise of its managerial discretion. The limita-
tion, however, prevents the exercise of such discretion, and it was just
such a limitation on the exercise of the discretion of individual lines
that convinced the Federal Maritime Board of the illegality under sec-
tion 205 of the restrictions imposed in the Encinal case, supra.ls

In any event, the complainant’s evidence did indicate that some
member lines were desirous of using the direct service. The record
indicates that some carriers operating inbound to the Bay area were
willing to use Sacramento’s service, but were somewhat reluctant to
gince the PCEC does not recognize the service and, therefore, there
would only be a “one-way” utilization of containers. The inbound car-
riers would then have to return (outbound) with the containers empty.
Sacramento then points out that all the members of the two inbound
conferences which cover the trading range of the PCEC are also mem-
bers of the PCEC, thereby inferring a desire on the part of members
of the PCEC to use the barge service if they were allowed to do so,

In conclusion, the decision has to be reached that the nonabsorption
provisions formerly contained in Rule 10 and proposed Rule 10 of
respondent’s tariff are in direct contravention of section 205 as clearly
established by the complainant and, therefore, are contrary to the
public interest within the meaning of section 15 of the Shipping Act,
1916. Similarly, the absorption in section 8 of the conference agreement
may not be construed to authorize absorptions which prevent service at
any federally-improved port. This is not to be construed as a require-
ment that any particular line utilize the barge service. Although the
Examiner found that it would not be uneconomical for a carrier to
utilize this service in opposition to making a direct call, it is not to be

U The fact that the restriction might have been unanimously approved is immaterial in
Hght of the legislative history of section 205 :

Mr. Sinclair [Chairman, Transatlantie Asesoclated Prelght Conference]. The erux of
the sitnation, as you [the Chairman]} put it, 1s the conference's denial of the right of one of
its members to certain thiugs. The conferences do not deny the right of their members to
serve poris. But, lel us toeke ¢ aituation where, for the good of the tranaporiation com-
nonies ae a whole and the siability of the rate, the iransportation companide, aa a whole,
in conference unanimously agree to such o thing. Under this dill would that be considered
a& a Oonjerence aotion preventing o member the fréedom of aolion that you seek Jor?

The Chairman, If they unanimously agree, I cannot see that any queation would ever
arise. But suppose one member of your conference desired to do a specific t.‘Mua He oan be
preoluded, can he noif

Mr. Binclair. But ¢he oconference agroement ond rules twould show he s preventsd Jrom
doing 4t by hia gwon aotion !

The Chairman, Fes.

Mr. 8inclair. Yes, that would still be a violation of this bill. [(Hmphasie supplied.)
Hearings before the Commitiee on Commerce, U.S. Senate, Pursnant to 8. §038, 724
Cong., 2d Sers. (988), at page 81.]

15 F.M.0,
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required that a carrier utilize the service or make a direct call, but
rather the member lines are to be free to exercise their business judg-
ment with respect to service absent conference-imposed restrictions. In
view of the foregoing, it is unnecessary for us to consider other chal-
lenges to the legality of the nonabsorption rule.

We hold that, on the basis of the record before us, the nonabsorption
provisions of Rule 10 and proposed Rule 10 of the Conference Freight
Tariff No. FMC 14, are unlawful.

All exceptions to the Initial Decision or request for findings not spe-
cifically ruled upon herein have been found to be improper or imma-
terial, cumulative, or otherwise unnecessary to the decision.

An appropriate order will be entered requiring the Conference to
cease and desist from utilizing nonabsorption provisions in any way
to restrict the member lines from serving a United States port.

[sEAL] (S) Francis C. HurNEY,
Secretary.

15 F.M.C.
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Dooker No. 70-18

SacramENnTO-YoLo Porr DistrICT
1’.

Pacirio Coast EunoreAN CONFERENCE, ET AL,

ORDER

The Federal Maritime Commission has this day served its Report
in the subject proceeding, which we hereby incorporate herein, in
which it found unlawful all regulations imposed by the Pacific Coast
European Conference with respect to absorptions which restrict in
any way the United States ports or terminals served by its member
lines,

T'herefore, for the reasons enunciated in said Report,

It is ordered, That the Pacific Coast European Conference cease
and desist from in any way restricting the United States ports or
terminals at which its member lines may call by means of regulations
with respect to absorptions,

By the Commission.

(spaL} (S) Frawncis C. HurnEy,

Seoretary.

15 F.M.C.
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Sercral. Doceer No. 432

CommopiTy Crepir Core., DEPT. OF AGRICULTURE
.
IstaMmiaN Lines, INc.

Norice oF AporrioN oF INrtran Decision axp Onper PerMrrrivg
‘Waiver oF CHARGES

September 8, 1971

No exceptions having been taken to the initial decision of the Ex-
arniner in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on September 8, 1971.

It is ordered, That applicant is authorized to waive collection of
$9,628.29 of the charge previously assessed Commeodity Credit Corp,,
Department of Agriculture,

It i3 further ordered, That applicant shall publish promptly in its
appropriate tariff the following notice:

Notice is hereby given, as required by the decision of the Federal Maritime
Comimission in Special Docket No. 432, that effective May 15, 1971, the rate on
bulgur for purposes of refunds or waiver of freight charges on any shipments
which may have been shipped during the period from May 15, 1971, through
June 14, 1971, is $51.80 W subject to all other applicable rules, regulations, terms,
and conditions of said rate and this tariff.

IT IS FURTHER ORDERED, That waiver of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within five (5) days thereafter notify the Commission of the date and
manner of effectuating the waiver.

By the Commission.
[sEAL] (Signed) Francis C. HurnEey,
Secretary.
25
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Seroiar Doorer No. 432

Comymonrty Creprr Corp., DxpT. OF AGRICULTURE
’vl

IsTamian Lines, Inoc.

Permission granted to waive a portion of freight charges.
IxrrIAL DECIsION oF HERBERT K. GREER, PRESIDING EXAMINER ?

Isthmian Lines, Inc., a common carrier by water in the foreign com-
merce of the United States, has applied for permission to waive col-
lection of a portion of the freight charges on shipments of bulgur
(wheat flour) carried for the Commodity Credit Corporation, United
States Department of Agriculture (complainant), from United States
Gulf ports to Surabaya, Indonesia, and consigned to Dr. W, O. Na-
pitupulu, Project Manager, Djakarta, Indonesia, The shipments were
loaded at four Gulf ports and on the same vessel, applicant’s Aloha
State. Four bills of lading were issued by applicant for loadings at
(Galveston and Houston, Texas, and Baton Rouge and New Orleans,
Louisiana, dated respectively May 28 and 29 and June 4 and 6, 1971

Bulgur is an open-rated item under the tariff of the Atlantic and
Gulf-Indonesia Conference of which applicant is a member, Prior to
the shipments and on April 80, 1971, applicant contracted with com-
plainant for the carriage of the commodity at & rate of $51.80 per
92240 pounds. Applicant filed a rate under the open-rate section of the
conference tariff of $53.80 per 2240 pounds, effective May 15, 1971 and
expiring June 14, 1971, to cover the isolated shipments. However, the
$53.80 rate was inadvertently filed due to an. incorrect rate given to
the tariff clerk by the Far East Services Tariffic Manager and the error
was not discovered until after the shipments had been loaded and the
vessel had sailed. Upon detection of the error, manifest corrections
were issued for the bills of lading issued at Galveston and Houston

1This declplon became the declelon of the Commission September B, 1871
26
‘ 15 F.M.C.
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and the $563.80 tariff rate applied. Corrections were not issued on the
bills of lading issued at Baton Rouge and New Orleans as the manifest
when last issued, set forth the $53.80 rate,

On June 7, 1971, complainant was billed at the contract rate of
$51.80; however, on June 18, 1971, the billing was changed to reflect
the $53.80 rate in accordance with the filed rate. Upon receipt of the
second billing, complainent refused payment on the ground that
the contract rate of $51.80 should be applied.

Public Law 90-298 authorizes this Commission, for good cause
shown, to permit & common carrier by water in the foreign commerce
of the United States to waive collection of a portion of the charges
“Where there is an error in a tariff of a clerical or administrative
nature.” The facts set forth in the application demonstrate that the
$53.80 rate was filed with the Commission due to incorrect information
given to the tariff clerk and that the rate intended was the $51.80 rate
set forth in the freight contract dated April 30,1971. It further appears
that the rate set forth in the tariff was for these isolated shipments
and expired on June 14, 1971. The application involves a situation
within the purview of Public Law 90-298. It was filed within 180 days
of the date of the shipments. No other shipments of the same or a
similar commodity moved on applicant’s vessels during approximately
the same time as the shipments here involved and no other proceeding
involving the same rate situation are now pending. Prior to submis-
sion of this application, the applicant has filed a new rate with the
Commission which sets forth the rate on which the waiver is based.

Good cause appearing and applicant having complied with the pro-
visions of Public Law 90-298, permission to waive collection of
£9,628.29 and to apply the contract rate of $51.80 per 2240 pounds is
granted. The notice referred to in the statute shall be published in
the conference tariff and the applicant shall notify the Commission of
the manner in which the waiver was effected and of the amount col-
lected for the shipments within 5 days of payment by complainant of
the reduced freight charges.

Heroerr F. GREER,
Presiding Examiner.
15 F.M.C,
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No. T1-51
Tyver Pree InpusTRIES, ING.
.

Lyres Broraers StEamsuIP CoMPANY, INC.

Norice or ApoprioN oF Inrriar, DEecisioN
September 30, 1971

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on September 30, 1971.

It is ordered, That reparation in the amount of $69.85 is awarded
claimant with interest at 6 percent per annum if not paid within 80
days from the date of this notice.

It is further ordered, That respondent, within 5 days from the date
of payment of reparation, notify the Commission of the date and man-
ner of payment.

By the Commission.

[sEAL] (Signed) Frawncs C. Hurnry,

Secretary.

15 F.M.C.
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No. 71-51
Tyizr Pipe InpustrIiEs, ING.
2.

Lxxes Broraers Steamsuir Company, INc.

Reparation awarded in part.

Dale T hurston for complainant.
John Cunningham for respondent.

Intrian Decision orF Stanpey M. Levy, Presmine ExaMiINer !

Complainant seeks reparation totalling $2,277.12 arising out of nine
shipments of cast iron soil pipe and fittings from Galveston, Texas,
to San Juan, Puerto Rico, aboard respondent’s vessels during the
period August 9, 1968-February 13, 1970.

Hearing in this matter was held on July 27, 1971, in Washington,
D.C. At the hearing a preliminary issue was raised whether that part
of the claim for reparation based on five of the shipments covering
the period August 9, 1968-December 14, 1968, was time barred. Sub-
sequently each party filed a brief on the issue of whether part of the
claim was barred by reason of the statutory requirement that a com-
plaint must be filed within two years after the cause of action accrued.

In its brief, complainant asserts that although its complaint was
dated April 21, 1971,° the claim did not accrue until January 12,
1971, when respondent declined the claims previously submitted to it
in July 1970, by Tyler Pipe. Complainant asserts, therefore, that the
complaint having been filed less than 2 years after it submitted its
claims to Lykes and Lykes declined payment it is not barred by Sec-
tion 22 of the Shipping Act, 1916. In effect, claimant’s position is that
the statute is tolled during the pendency of its claim before the carrier.

1Thie decislon became the decislon of the Commission September 30, 1971,
2The complaint was not received Ly the Commigsion’s Secretary until April 30, 1871,
and April 30, 1871, 18 thereby the date on which the complaint 18 deemed filed.

15 F.M.C.
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Claimant’s argument is without legal basis. Section 22 provides:

That any person may file with the board [Commission] a sworn complaint . . .
The board [Commission], if the complaint is filed within two years after the
cause of actlon accrued, may direct the payment . .. of . .. reparation. . ..

The question of whether the statute is tolled during the period of
negotiations between the shipper and carrier was discussed by the
Commission in Proposed Rule Covering Time Limit on the Filing of
Overcharge Claims, 12 F.M.C. 298, 309 wherein it said, in pertinent
part:

In maintaining that carriers use their time limitation provisions so as not to
promptly hear and consider their requests and complaints, shippers maintain
that claims are often not acknowledged and that delays in setflement are
encountered. . . .

There {8, however, no reationship between fallures to acknowledge claims and
a limitation rule. Neither 1s there a& necessary relationship between delays in
settlement of a clalm, once it has been presented to the carrler, and a rule
prescribing the time during which a clalm must be so presented.

® L J L » » L] *

There 18 nothing . . . which would prevent a shipper from seeking reparation
based on overcharges and in a proper case collecting them if a complaint is
filed under section 22 at any time within 2 years of the alleged injury.

] ] ® " L *® L

The evidence of record gives no indication that carriers have thwarted the
shippers’ right to seek reparation under section 22 by “wasting away” the 2-year
period during which such actlon could have been brought.

The cause of action having accrued at the time of shipment or at
the time of payment, which ever is later,® the cause of action acerued
on five shipments on or before December 14, 1968. The complaint
herein having been filed on April 80, 1971, 5 of these claims totalling
$1,466.12, covering the period August 9, 1968-December 14, 1968, are
time barred for failure to file a complaint before the expiration of the
2-year period set by section 22 of the Shipping Act, 1916, as incorpo-
rated in section 7 of the Intercoastal Shipping Act, 1933, The remain-
ing 4 claims, totalling $811.00, covering the period June 9, 1969-
February 13, 1970, must be considered on their merits.

With respect to three of the shipments which are the subject of the
compleint herein, the carrier assessed a rate of $1.65 per hundred
weight as published in respondent’s Qutbound Freight Tariff No.
1, tenth revised page No, 57-B, Section 3, FMC-F No. 11, effective
April 14, 1969. Claimant contends the applicable tariff rate assessed
and collected should have been $1.50 per hundred weight, published
in that tariff, ninth revised page No. 57-A, effective April 14, 1969,

8 For the purposes of this proceeding the partles {reat payment as of the date of the
shipments,

15 F.M.C.
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Regarding the fourth shipment, the carrier assessed $1.98 per hundred
weight pursuant to eleventh revised page No. 57-B of that tariff effec-
tive November 6, 1969, whereas the claimant contends the rate should
have been $1.80 per hundred weight as set forth in tenth revised page
No. 57-A of that tariff, effective November 6, 1969,

The carrier prepared claimant’s bills of lading and described the
commodity thereon as “pipe, not bent or shaped, or fittings (not
valves) not coated or coated only with bituminous blacking, paint or
tar pitch; eight inches and up to but not including twenty inches
inside diameter.”

In claimant’s opinion the commodity involved is described on page
No. 57-A of the tariff under “pipe or fittings, plain or galvanized, cast
or wrought, viz.,” “pipe, bent, shaped or prefabricated, not coated
or coated only with bituminous blacking, paint or tar pitch.” This
commodity description was furnished the carrier by the shipper prior
to arrival of each shipment at the port.

Further, the respondent assessed rates based on manufacturer’s book
weights as opposed to certified public railroad weights and claimant
contends that rates should have been assessed on certified public rail-
road weights rather than on book weights.

Respondent contends, on the other hand, that the claims herein
are based on the proposition that inasmuch as the pipe shipped was
belled or had a flange end, the pipe was . . . bent, shaped or pre-
fabricated. . . .” The issue thus becomes whether or not a belled or
flange end pipe is necessarily under the terms of the tariff to be con-
sidered as “. . . bent, shaped or prefabricated. . . .”

A review of the categories of the tariff herein which might be appli-
cable on iron or steel pipe and fittings reveals that there are two major
classifications under each type of pipe as described by material or
fabrication. These two classifications are:

1. % . . bent, shapped or prefabricated . . . which carries a rate
based on both weight or measurement, or

2. % . . not bent or shaped, or fittings . . .” which carries a rate
based only on weight.

Respondent asserts this defference is very significant because it re-
flects truly different costs in handling “bent” as opposed to “not bent”
pipe.

Shaped and fabricated pipe is more awkward and costly to handle
and occupies more space and the tariff is designed to reflect a rate
which covers the extra handling involved and extra space which will
be occupied by “. . . bent, shaped or prefabricated. . . .” pipe.

15 F.M.C.
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On the other hand, the classification where the rate is based only on
weight describes pipe as “. . . not bent or shaped, or fittings. . . .”
Pipe as described in this classification clearly refers to pieces of
straight pipe and simple fittings. It-covers “fittings” but “ (not valves)”
which would support the interpretation that the tariff is-designed to
cover pipe of a more complex design only under the . . . bent . . .”
category. This interpretation is further supported by the faet that the
classifications “. . . not bent . . .” and % . . fittings .. ." are cov-
ered by the same rate based on weight but valves are not.

Fittings are small pieces of pipe, either straight or elbow, used to
join other pipe. Fittings often have shaping and may e bent and may
have flange or belled ends. However, even though fittings may be bent,
shaped and have belled or flange ends, it appears that they are included
within the % .. not bent .. .” classification because they do not
occupy appreciatively more space than does comparable diameter
straight pipe. In this sense pipes with one straight and one belled end
may be compared with tongue and grooved flooring where each piarn
is tongued on one edge and grooved on the other in order that the floor
may be fitted together, Valves, on the other hand, appear to be ex-
cluded from the classification because of the space requirements for
such commodity.

Belled or flange end pipe should not be considered “bent, shaped or
prefabricated” within the scope of page 87-A of the tariff and, thus,
claimant’s interpretation of the tariff is in error,

There is, however, merit in claimant’s contention that the rate should
have been assessed on certified public railroad weights instead of manu-
fucturer’s book weights as assessed by respondent. Although respond-
ent used the weights shown on the shipper’s packing list it appears
that the certified railroad weight more accurately reflects the actual
weight as shipped. For the shipments of September 4 and Septem-
ber 17, 1989, the certified weights aggregated 4,238 pounds less than
the weight assessed. The amount of overcharge at $1.65 per 100 weight
is $69.88.

Reparation is awarded in the amount of $69.85 with interest at 6
percent per annum if not paid within 80 days.

(Signed) Sraniey M. Levy,
Presiding Evaminer.

15 F.M.C.
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Docrrr No. 70-3
Unirep Steveboring Core.
.

BostoN SwmripriNg AssociaTron

November 2, 1971

Boston Shipping Association (BSA) found to be an “other person” subject to
the Shipping Act, 1918 (the Act).

Incorporation papers and bylaws of the BSA found to be subject to section 15
of the act, and not having been filed and approved are unlawful.

Agreement among and between members of the BSA as to allocation of labor gangsy
among stevedores is subject to section 15 of the act, and not having been
filed and approved ig unlawful.

Agreement among and between members of the BSA as to the “first call-recall”
system, although implemented via a labor agreement, is subject to section
15 of the act, and not having been filed and approved is unlawful,
Evidence adduced is insufficient to declare the practices of the BSA violative
of sections 16 and/or 17 of the act.
Lobert N. Kharasch and Olga Boikess for complainant,
Leo F. Glynn and Froncis A. Scanlan for respondent.
Donald J. Brunner and Norman D. Kline, hearing counsel.

REPORT

By tae Commission: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day and George H. Hearn,
Commissioners.)*

This proceeding was initiated by the Commission upon a petition
of the United Stevedoring Corp., alleging that the Boston Shipping
Association (BSA), had violated section 15 of the Shipping Act be-
cause it had not obtained Commission approval for its concerted
activities in the allocation of stevedoring gangs at the port of Boston.

*Commissioner Clarence Morse did not partieipate.
16 F.M.C.
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As a result of the petition, the Commission directed the BSA to show
cause why it should not cease and desist from its activities in allocating
gangs for failing to obtain the required Commission approval.

Upon consideration of the affidavits of fact and memoranda of law
filed by the parties, the Commission referred the case to the Office of
Hearing Examiners for an evidentiary hearing to resolve the disputed
issues of fact posed by the pleadings of the parties and for the issuance
of an initial decision.

Following a request by United, the Commission expanded the scope
of the proceeding to include the issue of “whether the practices of
BSA in the allocation of stevedoring gangs on the Boston piers result
in violations of sections 16 and 17 of the Shipping Act, 1916.”

Broadly stated, United’s position is that the BSA, pursuant to
article 10 of its collective bargaining agreement with the International
Longshoremen’s Association, which reserves to the BSA the right to
determine “the number of gangs to be employed and how they are to be
distributed on the vessel,” has “confine(d) to four favored stevedores
(all of whom are competitors of United) effective daily control of
the longshore work force in the Port of Boston.” This effective con-
trol has resulted in “the ships served by the favored stevedores obtain-
ing preference over all other ships calling at Boston, and prevents
eny other stevedore from offering fairly comparable service and obtain-
ing customers.,” Moreover, this control, asserts United, is exercised
pursuant to “an unwritten and unfiled working arrangement among
the BSA members”, which governs the “exercise of rights reserved to
management under a collective bargaining agreement.” United as-
serts that it “is a stevedore directly harmed” by these practices.

In his initial decision, Examiner Richard M. Hartsock ultimately
concluded (1) that the BSA is not an other person subject to the
Shipping Act; (2) that the collective bargaining agreement entered
into by the BSA is not an agreement subject to approval by the Com-
mission under section 15, hence the BSA has not violated section 15
by effectuating an unapproved agreement; (8) that the agreement
between the members of the BSA to collectively bargain for house
gangs and first call and recall rights with the ILA is not subject to
section 15, but if it is, the agreement is not unreasonable or illegal or
otherwise contrary to the act; and (4) that the BSA has not violated
sections 16 and 17 of the Shipping Act.

United and hearing counsel except to each basic conclusion of the
examiner. Thus, the Commission is confronted with a threshold issue
of its jurisdiction over the parties in the case and their agreements in
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addition to the question of the lawfulness of the particular activity
in question under sections 16 and 17 of the act.

A fter charging that the decision is not a fair, balanced or complete
analysis of either the Commission’s jurisdiction or the testimony or
exhibits of record, and after taking some 16 general exceptions to the
decision, United “regretfully (asks) the Commission to start from
scratch, to disregard the initial decision, and to consider anew our
(United’s) opening and reply briefs to the Examiner * * *.”

In much the same vein, hearing counsel assert that not only did
the examiner commit “serious errors of law regarding the Commission’s
jurisdiction”, he also “ignored significant portions of the record”, re-
lied on “innuendo” and “concentrated on the portion of the record
where no violations of the Shipping Act are shown, ignoring that por-
tion of the record which demonstrates violations.” In short, the excep-
tions call for an examination of the transcript of testimony and
exhibits in the record in order to fill in the “gaps” left by the examiner
so as to construct a factual foundation upon which the Commission
may proceed to a determination of the issues. The facts as set forth
below are not in conflict with those found by the examiner; rather,
they include the facts found by him and others from portions of the
record not dealt with in the intial decision.

STATEMENT OF FaACTs

United Stevedoring Corp., is a locally owned stevedore at the port
of Boston. United has been in business at Boston since some time in
the 1930’s. The Boston Shipping Association is an association of car-
riers, stevedores, ship agents, terminal operators and other maritime
concerns at Boston. The BSA is a nonprofit corporation organized
under the general laws of Massachusetts, primarily for the purpose of
negotiating and administering collective bargaining agreements with
labor.! The board of Governors of the BSA is composed of four officers
and six members. Of the five general cargo stevedores operating in the
port of Boston, all but United are directly represented on the board.
Except for an annual membership meeting, decisions of the BSA are
made by the board, and in general the board’s actions do not appear
to need ratification by the membership.

1The BSA's brlaws etate that its other purposes are “to endeaver to promote and to
assist In encouraging friendly and harmoniocus relations between shipowners, shipping
agents, etc. * * * to Improve working conditions in the shipping industry; to encourage
sound business relationships between both the members and between the members and the

employeer * * 9.
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In September 1964, the U.S. Department of Labor published a study
entitled, “Manpower Utilization—Job Security in the Longshore In-
dustry, Boston”, known as the “Stow Report.” Among the various
findings dealing with decline in longshore employment were under
utilization of members of the work force, archaic hiring procedures,
lack of permanent gangs, frequent shortage of sufficient gengs to work
ships in port and resistance to technological change in cargo handling
methods.

The basic reform arising out of the Stow report was a fundamental
change in the gang and hiring systems. After an informal comparison
of prevailing practices at other east coast ports, the International
Longshoremen’s Association local in Boston decided to replace the
previous hiring method with a system of permanent gangs and a
central hiring hall.? The permanent gangs were set up by what has
become known as the “Final Shape”. On December 6, 1966, each steve-
dore employer of longshore labor, having been notified in advance,
was invited to send hiring bosses to a place in Boston known as Castle
TIsland. The hiring bosses stood on piles of lumber and each longshore-
man chose the boss for whom he wanted to work. This fianl shape
resulted in the formation of 30 permanent gangs; the number remains
the same today.

At the time of the final shape, there were seven stevedores operating
in Boston, six general cargo and one serap metal (Schiavonne). The
six general cargo stevedores were J., T. Clark Sons, ITO-Corp. (Jarka),
Nacirema, Atlantic & Gulf, Bay State, and United. According to a
general understanding among the TLA and stevedores, each hiring
boss or foreman sent by a stevedore would be entitled to hire two gangs.
Only United apparently had some difficulty with this understanding
since it contends that it had no such understanding. Clark, Jarka,
Nacirema and Atlantic & Gulf put up three bosses each and hired six
gangs apiece; Bay State put up two bosses and hired four gangs;
United put up one foreman but hired only one gang. Apparently,
United had some difficulty in filling even one gang since the men were
prone to “go where the work was,” and were reluctant to “shape” in
front of United’s boss.

In the first half of 1967, one of the leading stevedores, Atlantic &
Gulf, terminated its operations in Boston, making its six gangs avail-

2Under the old system, longsheremen would congregate daily on the streets and form
around to “shape’ in front of & hiring boss on an ad Roo basis and then move off to work
the ships. It was felt that this system was not only undignified but extremely inefliclent
since the absence of permanent ganga prevented the development of those skills attendant

an experienced team on which each member Is familiar with each Other's work habits,
strengths and weaknesses,
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able for redistribution among the remaining stevedores. Through
the efforts of the BSA and with the cooperation of the ILA, these
gangs were redistributed in June 1967, in & way that United picked
up two more gangs while its competitors picked up one each. The
reallocation left the distribution at: Clark, Jarka and Nacirema—
seven gangs; Bay State—five gangs; United—three gangs; and
Schiavonne {the scrap metal stevedore)—one gang. This distribution
is in effect today.®

Between the final shape and October 1, 1969, the assignment system
operated in such a way that considerable rotation of gangs among
stevedores was permitted. Thus, if gangs were not requested by the
stevedores to whom they had been assigned, the were free to work for
other stevedores. Also, it appears that no single walking boss could
secure more than three gangs. This seems to have meant that a steve-
dore with a single ship to service was effectively limited to the use
of three gangs, even if he had five or six assigned to him.* This par-
ticular part of the system was modified on October 1, 1969.

The change in the assignment system stemmed from the decision
of the BSA to secure for management a greater control over the work
force for the professed purpose of improving service to the ships calling
at Boston. Consequently, one of the major objectives during the col-
lective bargaining in 1968 was the modification of the then-existing
gang assignment practices so as to establish a strengthened “first call-
recall” system. This was met by resistance by the ILA, who wished
to preserve the method of “rotation” of gangs under which the gangs
were dispatched by the union from the hiring hall in sequence so as
to distribute the work more equally and improve the position of “low
hour” gangs.

So insistent were the parties that the port of Boston remained on
strike in 1969 for several months beyond the end of the strike at other
ports on the east coast. The issue was finally resolved by the union
trading first call-recall rights for a guaranteed annual wage program.
The change in the gang assignment practices was embodied in article
X of the collective bargaining agreement.

3In 1989, United attempted to obtaln another gang and requested the BSA to assist it.
The board of governors interceded on behalf of United with the union but decided that in
return for the additional gang United should employ a second permanent hiring boss. The
board felt this condition reasonable and necessary to persuade the union that United e¢ould
produce the work. Significantly, other general cargo stevedores at Boston had two or three
such bosses. For reasons not entirely clear from the record, the matter was not pressed and
United did not get an additional gang.

¢ At this point, it should be noted that neither United nor hearing counsel challenge the
basie concept of the house gang =ystem or the establishment of a central hiring hall. Nor do
they quarrel too strenuously with the present alloeation of gangs to the varlous stevedores.

15 F.M.C.
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Article X—Gang Asslgnment. Tntil October 1,1969, the present system whereby
each employer's hiring foreman controls a specific number of gangs shall remain
in effect. Gangs not working for their regular hiring foreman shall be dispatched
by the dispatcher in accordance with the present procedures. The employer shall
determine the number of gangs to be employed and how they will initially be
distributed on the vessel to which they have been ordered.

As of October 1, 1960, the effective date of the guaranteed annual income
program, each employer will have first call on all the regular gangs assigned
to his company, An employer whose regular gang is working for another em-
ployer at a time when the regular employer has no work for them may recall
his regular gang when he has work available at the start of the next work period,
In such instances, the work commenced will be completed by other gangs. Gangs
not working for thelr regular emplioyer shall be dispatched by the dispatcher
in accordance with the present procedure. The employer shall determine the
number of gangs to be employed and how they will initially be distributed on the
vessel to which they have been ordered.

By the exeftcise of first call-recall rights provided in article X, a
stevedore in addition to having the “first call” on any of the gangs
assigned to him may “recall” any of his assigned gangs to any single
vessel, even though the recalled gangs may not have completed work
on the vessels from which they are recalled. Under the system em-
bodied in article X, the stevedore exercising “recall” could employ his
full quota of assigned gangs, seven in the cases of Clark, Jarka or
Nacirema, on a single vessel, leaving the stevedore from whom the
gangs were “recalled” as few as three gangs, in the case of United,
even though United was working more than one ship. Apparently,
under the old system a vessel with a single hiring boss or walking boss
would have been limited to three gangs in such circumstances,

Barely 2 months after article X went into effect, the union com-
plained to the BSA that certain gangs were not getting sufficient work
and suggested that the union be allowed to “rotate” those low-hour
gangs away from their assigned stevedores (in this case United and
Bay State). The BSA considered any such rotation to be a breach of
the collective bargaining agreement, but after a period of negotiation
. it was agreed that seven gangs would be “adopted” by other steve-
dores. Under the “adoption” system, stevedores who were designated
“adopting” stevedores had first call on their “adopted” gangs over all
other stevedores except the stevedore to whom the adopted gang was
primarily assigned. This system was tried on an experimental basis
for 3 months, but apparently because of problems arising under it,
no attempt was made to continue it beyond the experimental period.

The ILA next made known its intention to return to the old system
in effect priorto October 1, 1069, where the union would fill out gangs
for any particular ship by its own selection of “low-hour” gangs ex-
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cept for the two or three assigned to the particular walking boss for
that ship. Management again considered this a breach of the collective
bargaining agreement. Ultimately, arbitration resulted in a modifica-
tion of the bargaining agreement by which the union was permitted
to select the fourth and fifth gangs dispatched to any stevedore while
the stevedore retained the right to call his regularly assigned first
three gangs and the sixth and seventh gangs if he was entitled by as-
signment to a sixth and seventh gang. This was the last modification
of the first call-recall system. representing an attempt to distribute
the work among the 30 gangs more evenly and thereby support that
number of gangs at the port.

The original allocation at the final shape which resulted in a 6-4-1-1
arrangement corresponded roughly to the previous year’s volume of
work per stevedore and reflected the TLLA on-the-spot estimate of who
could offer the most work. United did proportionately better than its
competitors, receiving one gang per 40,000 hours worked the previous
fiscal year to one gang per 75,740 for Nacirema; one gang per 63,615
for Atlantic & Gulf; one gang per 51,781 for Clark, etc. Again, when
Atlantic & Gulf went out of business and its gangs were redistributed
80 as to give United two more, United did proportionately better than
its competitors. Thus, although United now had three gangs, it only
produced 48,000 hours of work for the three quarters prior to June
1967, compared with Nacirema’s 310,000; Clark’s 270,000; Jarka’s
240,000; and Bay State’s 116,000. Proportionately this means that
Nacirema had two and one-third the number of gangs assigned United
but produced over eight times as much work.®

On days when there is no congestion of vessels at the port and more
than enough gangs are available, the distribution of gangs seems to
present no problems. The daily average of gangs working has been
declining over the past few years due to the general decline in activity
at the port. In 1969, an average of 17.94 gangs were hired daily, while
the first 6 months of 1970 showed a daily average of only 15.99 gangs.
In 1968, the daily average was 20.15. Thus, on “quiet” days obtaining
gangs presents no prcblem even under first call-recall since the union
would always have gangs available and would be only too happy to
dispatch them. However, vessels do not call at conveniently spaced
intervals but tend to “cluster” on busy days. On these days a steve-
dore has been called upon with some fregency to work three ships

s Latest BSA records show that United continues to be the low-hour stevedore. The only
competitor who had proportionately more gangs than United per hour was Bay State with
five gangs. Its hours were only 88,805 to United's 51,527.
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simultaneously. Thus, in theory at least, even if each stevedore were
assigned the same number of gangs, there could still be labor shortages;
and, of course, any stevedore with a low number of assigned gangs
vis-a-vis his competitors would have greater difficulty in securing
sufficient labor.,

Drscussron ano CoNocLusions

The Jurisdictional Fssue

The examiner concluded that the BSA was not an “other person”
within the meaning of section 1 of the Shipping Act. This conclusion
is based, exclusively it would appear, on findings (1) that the BSA is
a nonprofit corporation formed under the general laws of Massachu-
setts; (2) that the BSA is not a business corporation and is without
business functions (which is really just another way of saying that
the BSA is a nonprofit corporation); and (8) that the BSA is not
“carrying on the business of forwarding or furnishing wharfage, dock,
warehouse, or other terminal facilities” within the meaning of the
definition of an “other person” (here the examiner is concerned solely
with that corporate entity which is the BSA and not at all with the
individual members of the BSA).

Additionally, the examiner concluded the “collective bargaining
agreement” between the BSA and the ILA was not subject to section
15 and that the “consensus of management” or the agreement between
the members to negotiate for a first call-recall system was not a section
15 agreement. The examiner dealt with no other agreements, actual
or alleged.

The examiner has divided the question of the Commission’s juris-
diction into two parts: (1) jurisdiction over the parties (the BSA, its
members and the ILA or its members) ; and (2) jurisdiction over the
subject matter (the particular agreements entered into by the parties).

1. Jurisdiction over the partics

United and hearing counsel except to the examiner’s conclusion thet
the “corporate entity” known as the Boston Shipping Association is
not subject to the Commission’s jurisdiction which was based on the
examiner’s finding thet the BSA does not itself perform any of the
functions required by the definition of an “other person” in section 1
of the act, They urge that in failing to “pierce the corporate veil”, the
examiner refused to do precisely what the Commission itself has done
on a number of occasions.

The BSA’s reply to United and hearing counsel is simply an elabora-
tion of the examiner’s bare conclusions. Thus, the BSA argues:

15 F.M.C.
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The BSA * * * has no power to perform any of the corporate business fune-
tions required by the definition of “an other person subject to this Act” * * *
Petitioner [United] has cited no case in which a mere member of a non-profit
corporation * * * has given to that non-profit corporation the member's own
Jurisdictional character merely by virtue of his membership * * *. The func-
tions of the members in their own corporate character are totally ultra vires of
the BSA and are therefore separate from the corporate character of the Ship-
ping Association [and] jurisdiction over the person of the Respondent is perforce
dependent upon the jurlsdictional character of that named Respondent and the
BSA as a non-business corporation falls short of the definition of “other person
subject to this [Act].”

Apparently in recognition of the applicability of this theory to a
great many agreements admittedly subject to section 15 (including
conferences), the BSA concludes:

Cases in which members of & conference are concerned are to be distinguished
because the relationship among members of a Conference is determined by the
contract which establishes the Conference and the Commission has jurisdietion
ab initio over the contract and the conference it creates. The relationship among
members of a conference is defined by a conference agreement which the Com-
mission must consider and over which the Commission inherently retains
jurisdiction,®

Whether or not stevedoring contractors are subject to the Act,
terminal operators and steamship lines certainly are; thus, if the
corporate veil of the BSA were pierced, we would have to conclude
that members of the association in their individual capacities are
subject to our jurisdiction. However, there is sufficient authority for
our assertion of jurisdiction over the BSA as an entity without resort
to a piercing of the corporate veil.

The act itself explicitly defines the term “person” to include “corpo-
rations, partnerships, and associations, existing under or authorized
by the laws of the United States, or any State, Territory, District, or
possession thereof, or of any foreign country.” (Italic ours.) This
alone we feel is sufficient basis for jurisdiction over the association
as an entity. The U.S. Supreme Court, in dealing with the same issue
with respect to public owners of wharves and piers, stated the law
succinetly in California v. U.S.,820 U.S. 577,585 (1944).

We need not waste time on useless generalities about statutory construction
in order to conclude that entities other than technical corporations, partnerships,

and associations are “included” among the “persons” to whom the Shipping Act
applies if its plain purposes preclude their exclusion.

Thus, it was a foregone conclusion to the Supreme Court that “tech-
nical corporations, partnerships, and associations” were subject to our
8 Overlooked In this “@istinction’ ig the fact that, of course, the “Conference’ itself does
not solicit or book cargo, does not collect rates or run ships. Its members do these things.
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jurisdietion. There can be no real dispute as to our jurisdiction over
the BSA, and we conclude that the examiner was in error in finding
that we lacked jurisdiction.

2. Jurisdiotion over the subject matter

Before proceeding to a discussion of the agreements involving labor,
we pause to consider a series of basic agreements among and between
the members of the BSA, viz., the incorporation papers and bylaws of
that organization. We are of the opinion that those papers and bylaws
constitute “cooperative working arrangements”, within the meaning of
section 15 of the act.

The Supreme Court, in Volkswagenwerk Aktiengesellschaft v.
F.M.C. 390 US. 261 (1968), in dealing with the Commission’s inter-
pretation of section 15, concluded at 278 that, “The Commission thus
took an extremely narrow view of a stetute that uses expansive lan-
guage.” The Court continued :

To lmit § 15 to agreements that “affect competition” as the Commisasion used

that phrase in the present case, simply does not square with the structure of the
statute. (at 275)

And in a footnote at the same page, the Court pointed out that :

Section 15 requires filing of “every agreement” In any of seven categories, and
one of the seven comprises all agreements which “regulate * * * competition™
* * * The other slx categories would be rendered virtually meaninglese by the
Commission’s construction. (390 U8, at 275)

We ourselves have on occasion taken a broader view of section 15.
In Agreement No. T-}: Terminal Lease Agreement at Long Beach,
Calif., 8 F.M.C, 521 (1965), we held a terminal lease agreement to be
subject to section 15. In response to an argument that only agree-
ments which are intended to restrain competition in per se violation
of the Sherman Act are section 13 agreements, we said, at 8 F.M.C.
531:

Section 15 describes in unambiguous language those agreements that must
be filed; it does not speak of agreemenfs per se violative of the Sherman Act.
Since the wording of section 15 is clear, we need not refer to the legislative
history ; there simply is no ambiguity to resolve. Bectlon 15 ls not explicitly
limited to those agreementa that are per se violative of the Sherman Act; there-
fore, we will not, as we cannot, amend the section to limit 1t

The legislative history lends support to our conclusion that such
agreements as are embodied in incorporation papers and bylaws are
section 15 agreements. In the Alexander report, at 418, it was said:

* = * the shippers who appeared as witnesses * * * were {n the great majority
of instances favorable to a comprehensive system of government supervision
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* * ¢ [and] the approval of contracts, agreements, and arrangements, and the
general supervision of all conditions of water transportation * # *,

There i3 ample opportunity, in our opinion, for such an orgeniza-
tion as the BSA. to engage in practices which the act contemplates shall
be subject to regulation.” Thus, we find it necessary to require that
these papers and agreements which form the foundation of the BSA.
be submitted for our approval. Since these papers have not been filed
with us, we are forced to conclude that they are unlawful and that
such failure to file them constitutes a violation of section 15 of the
act,
With respect to the agreements involving labor, the examiner was
of the view that jurisdiction over the parties to an agreement is not
alone sufficient to require that the agreement be filed for approval un-
der section 15. The concerted activity called for in the agreement must
also be of the kind contemplated by section 15. The activity here in
question is the “control of the longshore work” at the port of Boston.
The examiner concluded that the Commission lacked jurisdiction over
this activity., Although he failed to state his premise, it is clear that
his deduction was based upon a feeling that the control of longshore
“labor” is subject only to the National Labor Relations Board and thus
not a concern of the Commission. In reaching his conclusion, the ex-
aminer first showed that the union had a continuing interest in “the
allocation of gangs”.® He then concluded that the “collective bargain-
ing agreement” between the BSA and the ILA “formalizing in the col-
lective bargaining agreement the principles of house gangs * * * and
first call and recall rights, did not constitute the type of agreement
requiring Commission approval under section 15.” Finally, he deter-
mined that “the consensus of management to exercise its perogative to
require formalization in the collective bargaining agreement of the
lhouse gang principle and first call and recall rights * * * did not
constitute an agreement subject to Commission approval under section
15.” The examiner then described the situation as he foresaw it if the
Commission asserts jurisdiction :

If these agreements were subject to section 15, management, in negotiating a
collective bargaining agreement with labor, would first have to determine its

7The BSA, consisting of stevedoring contractors, steamship lines, steamship agents, line
handlers, terminal operators, lighterage companies and equipment rental! companies, al-
though not operating ships or terminals, makes decigions and carries out funcions
relating to the shipping business, in this case distributing labor for loading and onloading
ships, which have significant competitive effects on stevedores and carriers serving the port
of Boston.

8 However, the examiner also stated: “* * * but the issue of first call and recall has
little or no relevance to (the wnion) because the exercise of these rights comes into play
only where there is an abundance of work for the gang.” The exercise of first call-recall
rights during *“peak perlods™ is the overriding concern of Hearlng Counsel and is the basis
for virtually their entire case against the BSA.
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position and what its demands or requirements in such an agreement would be,
then submit the results to the Commiasion before it would be able to negotiate
with labor looking toward a meaningful collective bargaining. And as the col-
lective bargaining went on and its position changed, management would, each
time, be required to come in for prior approval before new negotlations could
commence, This would be utterly impractical.

United and hearing counsel except to the examiner’s conclusions
here. They invite attention to the fact that the examiner didn* even
cite much less discuss the two recent cases comprising the only prece-
dent thus far dealing with “labor-management” agreements and sec-
tion 15.° As hearing counsel put it:

In beoth of these cases, members of shipping associations comparable to the
BHA had arranged among themselves the means to ralse moneys for payments
into funds established for labor's benefit under the respective collective bargain-
ing agreements involved. The indirect relationship with labor contracts was
specifically held not to place the assoclation’s arrangements outside Shipping
Act Jurisdictlon.

That an agreement does not cease to be seetion 15 simply because
1t is embodied in a labor contract was clearly indicated in Volkswagen;
and in United Mineworkers of America v. Pennington, 381 U.S. 657
(1965), the Supreme Court, when dealing with antitrust jurisdiction
over labor agreements, said at pages 664-665:

This Is not to say that an agreement resulting from union-employer negotiations
{s automatically exempt from Sherman Act scrutiny simply because the negotia-
tions Involved a compulsory subject of bargaining, regardless of the subject or
the form and. context of the agreement * * *.” But there are limits to what a
union or an-employer may offer or extract in the name of wages, and because
they must bargain does not mean that the agreement reached may disregard
other laws * * *,

In Volkswagen, while the agreement between the Pacific Maritime
Association and the TLWTU to create the particular “Mech Fund” was
not held subject to section 16, the agreement between the members of
the association as to the formula for assessing the membership was
found subject to section 18.

Hearing counsel and United urge that the examiner’s fear of a
breakdown in collective bargaining is groundless since no one is de-
manding any preapproval clearance of the negotiating positions of
management-during collective bargaining.

The two agreements which we find to be subject to section 15 of the
act are the initial agreement among the members of the BSA to allo-
cate labor gangs to the various stevedores and the later agreement to

® The two cases are, of course, Volkawagenweark v. FMC, 380 U.8, 261 (1968) and Agree-
meet No, T—8336—New York Shipping Aasoolation Cooperative Working Arrangement,
Docket No, 49-57, November 20, 18T0.
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provide for the first call-recall system. That the latter agreement is
embodied in a labor agreement by no means removes it from our juris-
diction. There is ample evidence in the record which attests to the
fact that these agreements were first worked out among and between
the members of the BSA and only then were they incorporated into
the labor agreement. In fact, these two agreements were of little or no
concern to the union, whose vice president, Mr, Moran, testified that
as far as the union was concerned, “It’s a fight among them guys.”
(Referring to the BSA members.)

Woe feel that the examiner’s fear of a breakdown in collective bar-
gaining is without basis. We are not suggesting in this opinion that
preapproval clearance of the negotiating positions of management
during collective bargaining need be obtained from the Commission.
What we are saying, however, is that if an agreement, subject to sec-
tion 15, is embodied in a collective bargaining agreement, then the
section 15 agreement must be filed for approval.

Construing the statute broadly, as the U.S. Supreme Court has man-
dated, we cannot conclude otherwise but that the two agreements here
are cooperative working arrangements within the meaning of section
15 of the act. Thus, in the instant proceeding we find that both the
initial allocation of gangs agreement, as well as the later first call-
recall agreement embodied in the labor agreement, constitute “coop-
erative working arrangement[s]” within the meaning of that phrase
in seetion 15 of the act. It is therefore our conclusion that both these
agreements are section 15 agreements and as such must be filed with
the Commission for approval. Since these agreements remain unfiled,
they are unlawful and failure to so file constitutes a violation of the
act.

Tt is not poss'ble to lay down any hard and fast rules concerning the
filing of agreements within the category of “cooperative working
arrangements”. Whether an agreement must be filed would depend
upon the facts and circumstances under which the agreement came
into being and the aims and purposes expressed therein. The Shipping
Act was formulated in order to regulate carriers by water engaged
in ocean transportation. Thus, any cooperative working arrangement
dealing with or pertaining to ocean transportation and encompassed
within the scope of the Shipping Act is an agreement subject to the
Commission’s scrutiny.

The two agreements in issue are “cooperative working arrange-
ments”. Whether they are cooperative working arrangements as that
phrase is used in section 15 is quite another matter, but that they are

15 F.M.C.
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cooperative working arrangements within the literal meaning of the
phrase is indisputable.

Procesding from the premise that these agreements are literally coop-
erative working arrangements, we would reach the conclusion that
they are section 15 agreements, even were we to proceed by the theory
of ejusdem generis thought too narrow in the Volkswagen Supreme
Court opinion. :

Ejusdem generis would have us categorize section 15 agreements
into seven headings as enumersted in section 15 of the act; to wit:
(1) “fixing or regulating transportation rates or fares”; (2) “giving
or receiving special rates, accommodations, or other special privileges
or advantages”; (8) “controlling, regulating, preventing, or destroy-
ing competition”; (4) “pooling or apportioning earnings, losses, or
traflic”; (5) “allotting ports or restricting or otherwise regulating the
number and character of sailings between ports”; (8) “limiting or
regulating in any way the volume or character of freight or passenger
traffic to be cerried”; (7) “or in any manner providing for an exclu-
8ive, preferential, or cooperative working arrangement.”

Thus, in order for a cooperative working arrangement to fall within
the purview of section 15, the principle of ejusdem generis requires
that the lagt category (7) of section 15 agreements relate back to the
previous six subheedings. Under this view, it is our conclusion that
the cooperative working arrangements under consideration herein are
of the same general nature as those enumerated in subheadings 1-6.
The allocation of gangs and the first call-recall system agreements
clearly give special accommodations or other special privileges or ad-
vantages to certain members of the BSA. The agreements also regulate
competition among the various stevedores since those assigned fewer
gangs cannot hold themselevs out as able to handle as much work
a8 a stevedore with more gangs, I't is therefore apparent that even under
the stricter construction of section 15 required by ejusdem generis, the
cooperative working armangements among the BSA members are
section 15 agreements.

In the Volkswagen case, supra, the U.S. Supreme Court held that
such @ narrow construction of section 15 as would be warranted by
the ejusdem generis theory was not required. In fact, in that case the
examiner, proceeding from the premise that the agreement in ques-
tion (assessment of Pacific Maritime Association members for a “Mech-
anization and Modernization Fund”) was a cooperative working
arrangement, concluded by means of the ejusdem generia theory that it
was not e section 15 agreement. The Commission agreed with the
examiner and added that the agreement was not subject to the act
because it did not affect competition.

15 F.M.O,
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As we pointed out above in our discussion concerning the BSA in-
corporation papers and bylaws, the Supreme Court felt the Commis-
sion had taken “an extremely narrow view of a statute that uses
expansive language.” Qur rationale, as well as the authority cited for
our conclusion with respect to the BSA incorporation papers and
bylaws, applies equally as well as to the agreements considered pres-
ently. Hence, as we concluded in that discussion, whether or not the
agreements affect competition is beside the point ; the legislative history
of the statute squares with our conclusion that these cooperative work-
ing arrangements are section 15 agreements.

The Alleged Violations of Sections 16 and 17

The examiner concluded that even were the jurisdictional ques-
tions resolved in favor of United, the record failed to establish that
United had been harmed by the practices of the BSA. The case is
built upon gang shortages on peak days, and necessarily upon gang
shortages under preisce and specific circumstances. Thus, in order to
show that it has been prejudiced under section 16 or that the practices
of the BSA are unfair or discriminatory under section 17, United
must show :

1. That it has more than one vessel in port on a given day, thus
establishing a need for additional gangs;

2. That all other gangs are unavailable because they have been
called or recalled ; and

3. That at least one of United’s stevedore competitiors is working
only one vessel with all of its seven gangs.

Anything less than this, which is the allegation of United and hear-
ing counsel, might constitute prejudice or discrimination but it would
not be undue or unjust. '

‘We have analyzed the record in this proceeding and have found no
evidence to support any findings that the above situation actually oc-
curred. Thus, we conclude that there have been no violations of sec-
tions 16 and/or 17 of the act.

UvrttaTe CoNCLUSIONS

For the foregoing reasons, the examiner is reversed in all his con-
clusions except that as to sections 16 and 17 violations. We conclude
that (1) the BSA as an entity is subject to the act; (2) the incorpora-
tion papers and bylaws of the BSA constitute section 15 agreements
and must be filed for our approval; (3) the agreement among and
between members of the BSA as to allocation of labor gangs among
stevedores is subject to section 15 of the act and must be filed for our

15 F.M.C.
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approval; (4) the agreement among and between members of the BSA
as to the “first call-recall” system is subject to section 15 and must be
filed for our approval; and (5) there have been no violations of sec-
tions 16 and/or 17 of the act. As to the examiner’s conclusion that
the individual stevedoring members of the BSA are not subject to
our jurisdiction, we express no opinion since to reach our decision it
is unnecessary to reselve this jurisdictional question. We will order
the BSA to cease and desist from operating under its present agree-
ments until such agreements have been filed with and approved by the
Commission.
An appropriate order will be issued.

(S) Fraxoas C. HurNEy,
Seoretary.

ORDER

The Federal Maritime Commission has this day served its report
in the subject proceeding, which we hereby incorporate herein, in
which, inter alia, it found several agreements among and between
parties subject to the Shipping Act, 1916, to be section 15 agreements.

Therefore, for the reasons articulated in said report,

1t is ordered, That the incorporation papers and bylaws of the Bos-
ton Shipping Association (BSA) be submitted to the Commission
for approval;

It 18 further ordered, That.the agreement among and between the
members of the BSA as to the allocation of labor gangs among steve-
dores be submitted to the Commission for approval ;

It is further ordered, That the agresment among and between mem-
bers of the BSA as to the “first call-recall” system be submitted to the
Commission for approval; and

1t is further ordered, That the BSA cease and desist from operating
under the subject agreements until such time as they may be approved
by the Commission,

By the Commission.

(8) Frawnos C. Horney,
Secretary.
15 P.M.C.
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Wasuineron, D.C.

Seecian. Docger No. 429
OrrENHEIMER INTERCONTINENTAL CORP.
2.

Moore-McCormMack Lines, Inc.

Srecran Docker No. 430
OprENHEIMER INTERCONTINENTAL CORP.
V.

SooTH Arrican MariNe Corp,

November 30, 1971
NOTICE OF ADOPTION OF INITIAL DECISION

No exceptions having been filed to the initial decision of the exam-
iner in this proceeding, served November 2, 1971, and the Commission
heving determined not to review same, notice is hereby given that the
decision became the decision of the Commission on November 30, 1971.

It is ordered, That the applications of Moore-McCormack Lines,
Ine., in Special Docket No. 429 and South African Marine Corp., in
Special Docket No, 430, are denied.

By the Commission,

[sEAL] (8) Fraxncis C. HurnEy,
Secretary.

16 F.M.C.
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Sreciar. Docrer No. 429
OrPENHEIMER INTERGONTINENTAL CoRP.
.

Moore-McCorMace Linzs, Inc.

Sreciar. Docker No. 480

OrpPENTIEIMER INTERCONTINENTAL CoORE.
”.

SourH ArrRicAN MARINE CORPORATION

Denlal of applications to waive a portion of freight charges.

Intrian Deciston oF Staniey M. Levy, Presmine Examiner!

Moore-McCormack Lines, Ine. (applicant/respondent) seeks per-
mnission to waive $2,178 to Oppenheimer International Corp. (ship-
per), being a portion of the freight charges on a shipment in twelve
20-foot containers consisting of 12 peanut combines and 24 peanut-
digger-shaker-windrawers from Savannah, Ga, to East London, South
Africa on January 19, 1971,

South African Marine Corp. (applicant/respondent) seeks permis-
sion to waive $2,112 to Oppenheimer International Corp. (shipper),
being a portion of the freight charges on a shipment in twelve 20-
foot containers of peanut combines, cultivators, diggers and ports from
Savannah, Ga., to East London, South Africa on January 20, 1971.

The tariff involved is South and East Africa Conference South-
bound Freight Tariff No.1 (FMC No. 2).

The conference proposed to institute a general rate increase, effec-
tive QOctober 1, 1870. On September 23, 1970, Oppenheimer wrote to

1This declsion hecame the declaton of the Commission Nov, 80, 1071,

15 FMO,
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the conference requesting relief from the then pending increase in
order to prevent loss of sales of peanut combines and peanut-digger-
shaker-windrawer which had been consummated on the basis of the
rate in existence prior to October 1. At a meeting on September 80,
1970, the conference agreed to maintain the existing rate through
Januery 31,1971, and changed the tariff accordingly.?

Overlooked by the staff of the Conference was a previous action
taken by the Conference on September 9, 1970, to increase the mini-
mum rate * for shipments made in containers from 90 cents per cubic
foot to $1.10 per cubic foot based on the cubic capacity of the con-
tainer. The capacity of 20-foot containers is stated on page 88 of the
tariff to be 1,100 cubic feet. At $1.10 per cubic foot the minimum
charge per container is $1,210; at 90 cents per cubic foot the minimum
charge per container was $990.

The bill of lading for the Moore-McCormack shipment ¢ establishes
that each container had in it a shipment of 935 cubic feet. If the ship-
ment had been rated at $44 per 40 cubic feet as intended by the parties
on September 30, 1970, the result would have been a charge per con-
tainer of $1,028.50. This charge would have been in excess of the for-
mer minimum charge of $990, but $181.50 less per container than the
new minimum charge of $1,210. The bill of lading for the South Af-
rican Marine Corp. shipment ® established that the content of the 12
containers varied between 915 cubic feet and 975 cubic feet per con-
tainer, for a total of 11,280 cubic feet. If the shipment had been rated
at $44 per 40 cubic feet as intended, the result would have been a total
charge of $13,608 and would have been in excess of the former mini-
mum charge totaling $11,880 for the 12 containers. The parties failed
to realize, however, that a penalty would accrue on each shipment by
reason of the application of a new minimum charge.

If proper cognizance of the higher minimum charge had been taken
by the conference staff, an exception could have been filed in the tariff
exempting complainant’s commodities from the application of the
higher minimum charge through January 81, 1971, to correspond with
the date for which the rate was filed. It is the difference between
$1,028.50 per container and the new container minimum of $1,210 that
Moore-McCormack seeks authority to waive. This difference for 12
containers totals $2,178. It is the difference between $13,608 and the

s First revision, page 143, effective date *Oct. 8, 1970. *Except as otherwise hereln
provided. [Peanut combines and peanut-digger-shaker-windrawers (effective Oet. 1 through
Jan. 21, 1971) ].

s Bffective Jan. 1, 1971, .

¢ Bill of lading No. 8, Mormacrigel, Jan. 19, 1871,

8 Bill of lading No. 1, Welch City, Jan. 20, 1971.

15 F.M.C.
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new container minimum totaling $15,720 that South African Marine
seeks to waive.
Discussion anp CoNCLUBIONS

Section 18(b) (8) of the Shipping Act, 1918, specifies that no com-
mon carrier by water in foreign commerce or conference of such car-
riers shall charge or demand or collect or receive e greater or less or
different compensation for the transportation of property than the
rates and charges which are specified in its tariffs on file with the Com-
mission and duly published and in effect at the time; nor shall any
such carrier rebate, refund, or remit in any manner or by any device
any portion of the rates or charges so specified. But because the Con-
gress was aware of the possibility that errors in filed tariffs might re-
sult in a charge other than intended, it provided a specific remedy. The
statute, accordingly, further sets forth that the Commission, in its
discretion and for good cause, may permit a carrier to refund a por-
tion of the charges collected or waive collection of a portion where it
appears that there is an error in a tariff of a clerical or administrative
nature or an error duse to inadvertence in failing to file a new tariff.

The statute expressly states, however, that the Commission may
permit a refund or waiver only “Provided further, that the common
carrier by water in foreign commerce or conference of such carriers
has, prior to applying for authority to make refund, filed a new tariff
with the Federal Maritime Commission which sets forth the rate on
which such refund or waiver would be based.”

The statute further provides, that such application for refund or
waiver must be filed with the Commission within 180 days from the
date of shipment.

Thus it is clear that no carrier may charge less than the filed tariff
in effect at the time of shipment unless it is granted permission by the
Commission, It is equally clear that before any such permission can
be granted the carrier must first file & new tariff and thereafter file
an application requesting the new tariff be made applicable to the
prior shipment. Failure to take timely either of these two steps pre-
cludes the Commission from considering whether to permit a lesser
charge than was actually in effect at the time of the shipment. This is
g0 because the jurisdiction of the Commission to permit a refund is
expressly set forth and expressly circumseribed by the statute. Fail-
ure of a carrier to comply with the statutory prior conditions deprives
the Commission of jurisdiction.

15 F.M.0.
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Although the carriers filed applications within 180 days of the
shipments involved herein © the filing thereof is a nullity for failure to
file a new tariff prior to filing the applications.

Should the conference now file a new tariff and thereafter the car-
riers file another application such applications in the instant cases
would fail for not having been filed within the statutory required pe-
riod of 180 days from the date of shipment.

Because the examiner deemed critical to a decision in this proceed-
ing the question of whether the Commission has jurisdiction to grant
the relief requested when there has been no prior filing of a tariff
which would form the basis for refund or waiver of collection, on Au-
gust 6, 1971, after receipt of the completed applications filed on
August 4, 1971, he requested the parties to submit a memorandum of
law on this issue. The South and East A frica Conference filed a memo-
randum in response thereto.

In its memorandum the conference asserts that it filed a new rate
prior to the applications. This begs the question. The rate filing re-
ferred to in its memorandum is the first revision, page 143. The waiver
concerns itself with another provision of the tariff which governs the
involved shipment. It is relief from the application of rule B 15, first
revision, page 93, effective date January 1, 1971, which is sought and
which must be obtained before waiver of charges is lawful. No further
revision of this rule through the filing of a new tariff was ever under-
taken prior to the filing on July 3, 1971, of the applications for au-
thority to waive the collection of a portion of the freight charges.

If it was the intention of the parties to exempt the commodity
shipped from the increase in container minimum charges, as exem-
plified by the first revision to page 93 of the tariff, then an appropriate
further revision should have been filed. Failure to file such further re-
vision prior to the shipment could be remedied after shipment only as
provided by the statute. )

There has been a failure of compliance with the statutory require-
ment. No authority resides with the examiner or the Commission to
waive a statutory requirement unless the statute itself permits the
waiver. This statute does not permit a waiver of the requirement of a
filing of a new tariff prior to filing an application for authority to re-
fund or waive collection of a portion of the freight charges.

¢ The applications were flled with the Secretary of the Commission on July 3, 1871, 174
and 175 days after shipment. Although the applications were lncomplete, they were subse-
quently completed on Aug. 4, 1971, and are considered as having been filed within 180
days of shipment. Messrs. Da Prato-Florence eto. v. Med-Gulf Oonf. ete., 13 F.IM.C. 135
(1969).

15 F.M.0.
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There is no question that the carriers and the conference acted in
good faith and that the publication first revision, page 143 was in-
tended to implement the intention of the parties and preserve the
lower rate through January 81, 1971. However, the proper charges of
a common carrier by water in foreign commerce or conference of such
carriers is established as specified in its tariffs on file with the Com-
mission and duly published and in effect at the time. The tariff, looked
at as a whole as it must be, established a rate at the time of the ship-
ment which was higher than contemplated by the agreement of the
parties.

The conference in its memorandum suggests that the minimum
container charge is not a rate within the meaning of the statute since
this charge appears in the rules section of the tariff and not in the
rate section. It says that in effect the charge sets a floor for the per
container revenue and does not become operative until the revenue
produced by the rate falls below the level of the minimum charge.
Here the increased minimum container charge which was applied to
this shipment was at the same level as the rate, that is, $1.10 per cubic
feet for the charge and $44 per 40 cubic feet for the rate. The charge
was applied to space not occupied by the shipment. Hence, the con-
ference contends, in this sense the charge was not in fact a rate and
therefore would not need to be filed prior to application for waiver in
circumstances where the basic rate intended to be applied was on file
at the time of shipment.

The suggestion of the conference is contrary to the very rationale
which is the foundation and cornerstone of section 18 of the Shipping
Act, 1916, requiring published tariffs. The conference admits that the
minimum container charge establishes a floor for the per container
revenue, Yet the charge contended for by it would ignore the clearly
resulting revenue floor established by the application and utilization
of rule C2 relating to charges per cubic foot. The conference would
read this rate out of the tariff. No such reading out is permitted by
section 18(b) (3).

The applications for authority to waive a portion of the freight
charges are denied because of applicants/respondents’ failure to file a
new tariff which would set forth the rate on which such waiver would
be based. Freight charges hitherto waived should be collected.

(8) Staniey M. Levy,
Presiding Evaminer.
WasaiNeron, D.C.,
November 2, 1971,

15 F.M.0.
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Docker No. 68-44
MarprracTICES—BRAZIL/UNITED STATES TRADE

December 3, 1971

Companhia de Navegaclon Maritima, Netumar, Norton Line, Companhia de
Navegacao Loide Brasileiro, Empresa Lineas Maritimas Argentinas, and
Navegacao Mercantil 8/A-Navem, found to have violated sectlons 16 Second
and 18(b) (3) of the Shipping Act, 1916,

Sanford C. Miller for respondents Brodin Lines, Columbus Line,
Holland Pan-American Line, and Northern Pan-American Line.

Harold Mesirow for respondents Booth Steamship Co., Dovar Line,
and Lamport-Holt Line.

Elmer C. Maddy and Baldwin Einarson for respondents Norton
Line and Ivaran Steamship Line.

Donald Macleay and Thomas E. Stakem for respondents Delta
Steamship Lines and Moore-McCormack Lines.

Frank J. McConnell for respondent Navegacao Mercantil S.A.—
Navem.

Frank P, K opp for respondent Georgia Steamship Corp.

Dawvid Kay and Seymour H. Kligler for respondent Empresa Lineas
Maritimas Argentinas,

Renato C. Giallorenszi for respondent Companhia de Navegacion
Maritima, Netumar.

Marvin J. Coles, Neal N. Mayer, and William T, Foley, Jr., for re-
spondent Companhia de Navegacao Lloyd Brasileiro, S.A.

Philip J. Harter for intervener Department of Transportation.

James L. Malone, Paul Fitzpatrick and Donald J. Brunner, hearing

counsel.
REPORT

By tae Commission: {(Helen Delich Bentley, chairman; Ashton C.
Barrett, vice chairman,; James V. Day, George H. Hearn, com-
missioners)*

On October 28, 1968, the Commission, pursuant to sections 18,

18(b) (3) and 22 of the Shipping Act, 1916, instituted an investigation

and hearing to determine whether:

*Commiesioner Clarence Morse did not participate,

15 F.M.C.
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* * ¢ any common carrier by water In the trades between the U.B. Atlantic
and gulf coasts and Brazil either alone or in conjunction with other persons, di-
rectly or indirectly, made or gave any undue preference or advantage to any
particular person, locality or description of traffic to any undue or unreasonable
prejudice or disadvantage in any respect whatsoever in violation of section 16
first of the act, and whether any common carrier or other person subject to the
act, elther alone or in conjunction with, any other person directly or indirectly,
allowed any person to obtain transportation for property at less than the regular
rates or charges then established on the line of such carrlers by means of any
unjust or unfair device or means 1o violation of section 18 second and 18(b) (3}
of the act.

During the course of the hearing and upon motion by hearing counsel,
+ the order of investigation was amended to expand the proceeding to
determine whether any common carriers by water “made or gave or
are making or giving undue preference or advantage” or whether any
common carrier by water or other person subject to the act, either alone
or in conjunction with any other person, directly or indirectly, “al-
lowed or is allowing” any person to obtain transportation of property
at less than the regular rates.

Memoranda were filed by hearing counsel and 10 of the designated
respodnents, including Navegacao Mercantil S/A (Navem), Brodin
Line, Columbus Line, Inc., The Northern Pan-American Line S/A
(NOPAL), Companhia de Navegacao Lloyd Brasileiro (Loide), Em-
presa Lineas Maritimas Argentinas (E.L.M.A.), Ivaran Line, Norton
Line, Georgia Steamship Corp. and Companhia de Navegacao Mar’-
tima Netumar (Netumar).

Presiding Examiner Herbert K. Greer issued an initial decision in
which he found that “rebating is and has been since 1964, a practice in
the northbound trade between Brazil and the United States.” Spe-
cifically, he found that respondents Norton, E.L.M.A., Navem, Loide
and Netumar violated section 16 second of the act by allowing Im-
perial Commodities Corp. (Imperial) to obtain transportation at
less than the regular rates or charges by the unjust and unfair means
of compensating Procafe and/or Stockler, exporters from Brazil, for
the privilege of being selected as the carrier of coffee sold by those
exporters to Imperial, and the passing on of all or a part of that com-
pensation by the exporters to Imperial who paid the freight.” He also
found respondents Norton, E.L.M.A., Navem, Loide and Netumar
to have violated section 18(b)(3) of the Shipping Act, 1916 (46
U.S.C. 801, ef seq.) by receiving less or different compensation for the
transportation of coffee than specified in the applicable tariff. He found
no violations of section 16 first of the act as the record did not disclose
that anyone was an actual victim of prejudice or disadvantage.

s FMO.
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Exceptions to the examiner’s decision have been filed by Loide,
Norton, Navem, Netumar and E.L.M.A. We have heard oral argument.

Tee ExaMiNer’s Decision

After a careful and thorough review of the record before us, we
have concluded that the examiner’s initial decision both sets forth a
true and complete statement of the facts as they existed in the trade in
question and constitutes a correct and justifiable resolution of the
issues presented for determination. Therefore, we adopt the ex-
aminer’s initial decision (a copy of which is attached hereto and made
a part hereof) asour own.

Exceprions

In excepting to the examiner’s decision, the respondents set forth
identical or similar arguments, many of which simply reemphasize
points or positions made in their initial legal memoranda. The crux
of these exceptions is the proposition that under the Administrative
Procedure Act (5 U.S.C. 500, et seq.) an agency’s ultimate finding must
be supported by substantial and probative evidence, which respondent’s
contend hearing counsel have failed to adduce with respect to the
present allegations of rebating. Instead, they contend in common that
the evidence is “uncorroborated hearsay, based on rumor, gossip, be-
liefs, and statistics which fail to show a specific rebate by any carrier.”
Cited in support of their position, inter alia, are the cases of E'dison v,
Labor Board, 305 U.S. 197 (1938) and Willapoint Oysters v. Ewing,
174 F. 2d 676 (9th Cir. 1949), wherein the courts said in one form or
another that “substantial evidence” included more than “uncorrobo-
rated hearsay” or hearsay cooroborated by mere scintilla.

We, however, affirm the examiner’s analysis of the quality of the
evidence in this record. As pointed out by the examiner in his initial
decision, there is sufficient reliable evidence in the record to corroborate
the hearsay testimony in the record before us.

Moreover, the respondent’s argument that uncorroborated hearsay
may not constitute reliable, probative, and substantial evidence to
support a finding in our administrative proceeding is unfounded. As
appropriately pointed out by hearing counsel, there is a well-developed
trend favoring increased relaxation of the so-called jury trial rules
when making findings in administrative proceedings. There are times
when uncorroborated hearsay can constitute substantial evidence to
support an administrative finding and times when it does not, depend-
ing upon a number of variables. When the conditions are appropriate,
there is nothing, in our opinion, to prevent an examiner from basing

15 F.M.C.
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his decision, which is adverse to a claimant, on hearsay evidence, ¢f
such evidence has sufficient probative force to support the decision.
The sufficiency of the hearsay to support a finding must be judged by
taking into account the convincing quality of the particular hearsay
or lack of it, the opposing evidence or lack of it, and the circumstances.

Indeed, the Supreme Court has most recently handed down a deci-
gion in the case of Richardson v. Perales, 39 LW, 4497 (May 38, 1971),
wherein it hcld that hearsay evidence may constitute substantial evi-
dence supportive of a finding by the hearing examiner adverse to the
claimant., The question therein essentially was what procedural due
process required with respect to examining physician’s reports in a
social security disability claim hearing and whether such reports could
constitute “substantial evidence” supportive of a finding of non-
disability, The court held that the written reports by the physicians
constituted “substantial evidence” not withstanding the reports’ hear-
say character, the absence of cross-examination, and the directly
opposing testimony by the claimant and his medical witness.

Of particular interest are the Court’s comments on Mr. Chief Jus-
tice Hughes’ statement in Consolidated Edison Co. v. NLRB, 305
U.S, at 280: “mere uncorroborated hearsay or rumor does not consti-
tute substantial evidence.” That statement and ones of similar content
have been referred to frequently by respondents in the case presently
before us. The court said in reference thereto:

* * * wo feel that the clalmant and the court of appeals read too much into
the single sentence from Consolidated Edison. The contrast the Chief Justice was
drawing, at the very page cited, was not with material that would be deemed
formally inadmissible in judiclal proceedings but with material “without a
basis in evidence having rational probatlve force.” This was not a blanket re-

Jection by the court of administrative rellance of hearsay irrespectlve of rell-
abllity and probative value, The opposite was the case.

‘While there are, however, certain factual differences between that case
and the one before the Commission, the decision does support the
general assertion that hearsay evidence can constitute, under certain
conditions, substantial evidence to support an administrative finding.

The Court therein was prompted in its analysis by a number of fac-
tors which it felt assured the underlying reliability and probative
value of the evidence in question.

We, likewise, feel that, regardless of the question of corroborating
evidence, the record herein repeatedly indicates that rebating was
practiced by the respondents and substantiates that conclusion with
evidence which, as the examiner indicates under existing conditions
is “logically probative of the existence of the fact sought to be shown.”

15 F.M.C.
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Therefore, respondents’ exceptions to the examiner’s decision based on
his reliance on hearsay evidence are without merit under the present
facts.

Norton, joined by E.L.M.A., also except to the examiner’s con-
clusion that if a finding of violations of the act is supported by this
record (which both lines maintain is not the case), the person nom-
inated by the line to solicit freight in Brazil was its agent for the
purpose of engaging in the alleged rebating transactions. Both Norton
and E.L.M.A. contend it has not been shown on the record that they
knew or should have known that anyone in Brazil, purporting to act
in their behalf, was involved in the transactions that the examiner
suspects may have occurred. Proof that the person nominated by them
to solicit freight in Brazil was their agent for the purpose of engaging
in the alleged transactions is, in their opinion, vital to any finding of
violation of law by either line. Norton and E.L.M.A. contend there
is simply no evidence of this sort on the record.

Having found that the alleged incidents of rebating were proven
on the record, the above exception is without merit. As validly pointed
out by hearing counsel, the Shipping Act cannot be circumvented
through the medium of an agent and therefore, whether the carrier
authorized the agent to rebate, or indeed even knew of such activity,
is not the fundamental concern.

E.L.M.A. further excepts to the examiner’s additional finding of
fact, wherein an incident of rebating was found based on an E.L.M.A.
bill of lading dated January 25, 1970, and & Procafe credit memo-
randum dated January 30, 1970. That finding involves the testimony
of Mr. Anisansel as president of Imperial and exihibits 293, 294, and
295, introduced into evidence as a result of his testimony involving
events which transpired on or after January 19, 1970. ELL.M.A,
argues the alleged violation is outside the scope of the investigation
since the latest time as of when the Commission could have spoken in
utilizing the term ‘“current” and in amending the order to include
present-tense verbs, was as of the date of its amendatory order, i.e.,
January 5, 1970,

The examiner summarily rejected the contention, and E.L.M.A.
excepts to his conclusion on the grounds that it could set precedent
for indefinitely extending the duration of every Commission investi-
gation and that such interpretation would render it unconstitutional
as a violation of the constitutional precept of due process in that
respondents have been denied adequate warning of the “parameters of
the investigation, prior to the hearing, so that they can have time to
prepare therefor.”

15 F.M.C.
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We fail, however, to find any merit in this complaint. The examiner
has given the only logical interpretation to our use of present-tense
verbs and the word “current” in our amended order of investigation.
Respondents have received adequate warning of the parameters of
the investigation in order to prepare their defense. No precepts of due
process have been violated, and the examiner’s rejection of E.LM.A.’S
argument is upheld. o

Also in support of its assertion that it was denied a fair hearing,
E.LM.A. excepts to the examiner’s failure to issue the requested sub-
pena to Imperial for missing documents related to exhibits 293-295
and showing the terms of the purchase of the 5,000 bags of coffee by
Imperial from Procafe. E.L.M.A. asserts that the examiner’s failure
to issue the subpena prejudiced its right to a full and complete cross-
examination of the witness Anisansel concerning its alleged violation
of law in regard to the shipment on the “Rio Bermejo and, therefore,
violates any evidentiary value which may be ascribed to exhibits 293~
295 and Mr. Anisansel’s testimony concerning them.”

Though the record indicates that there may have been some con-
fusion on the part of all parties as to the status of the request for the
subpena, the examiner was correct in finding that the conditional na-
ture of the request by E.L.M.A. for the issuance of the subpena did not
comply with the procedure outlined in the Commission’s rule 9(a) of
the rules of practice and procedure, 46 CFR 502, et seq., and therefore
could not be honored. More importantly, however, was the conditional
nature of the examiner’s original agreement to issue a subpena if a
need exists—a need which the examiner subsequently found in his
judgment did not exist in light of Imperial’s exhaustive search for any
other relevant documents. We affirm that judgment by the examiner
and conclude that E.LL.M.A. has not shown, in our opinion, that the
examiner’s action prejudiced its right to a full and complete cross-
examination of the witness.

Finally, E.L.LM.A. excepts to the examiner’s ruling that he would
limit the cross-examination by any respondent’s counsel of any witness
called during the duration of the hearing “to that part of the witness’
direct testimony in regard to the respondent carrier which that at-
torney represented.” It is F.L.M.A.’s contention that such curtailment
of cross-examination prevented E.L.M.A.s counsel from demonstrat-
ing material inconsistencies and gross defects in Mr. Anisansel’s testi-
mony and therefore vitiates the testimony adduced at the hearing.

The examiner justified his ruling on the ground that it “was made
to avoid undue delay in the conduct of the hearing.”

E.LM.A.’s counsel has properly pointed out the sacred stature of
the right to cross-examination in order to obtain “a full and true dis-

15 F.M.O
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closure of the facts” under both the Administrative Procedure Act
(section 7(d)) and the Commission’s own rules of practice and pro-
cedure (rule 10(n)). However, under the same Commission rule the
examiner is given the right to limit cross-examination of the witnesses
when, in his judgment, such evidence is (1) cumulative, or is (2) pro-
ductive of undue delay in the conduct of a hearing. The determining
factor is the independent judgment of the presiding examiner, and in
our opinion, his judgment should be upheld unless it results in some
serious miscarriage of justice. E.I.M.A.’s counsel has failed to con-
vince us in the present case of any denial of his right to a full and fair
cross-examination. No miscarriage of justice has resulted from the
examiner’s ruling, and his action is therefore affirmed.

Coxcrusion

We are fully cognizant of the numerous difficulties which face an
inquiry such as this, including among others the problems of non-avail-
ability of witnesses and documents located in foreign countries. Rec-
ognizing these problems, however, it is still our responsibility to
insure that all common carriers by water operating in the commerce
of the United States with foreign countries and its own territories
perform in such manner as not to jeopardize the legitimate and en-
forceable interests of any common carriers participating in the same
trade.

Therefore, our goal in all controversies is to arrive at a just or equit-
able result for all parties in accordance with the mandates of the Ship-
ping Act, 1916, and with a minimum of governmental interference.
‘We trust that in the future when problems such as those now before us
arise in the United States/Brazil trade, we may expect the continued
cooperation of the Government of Brazil in resolving those problems
on an informal basis without resorting to time-consuming and often
pointless litigation. Much progress has been made in resolving the
problems that have traditionally plagued the United States/Brazil
trade, and it is our intent with the cooperation of the carriers con-
cerned, to exert every effort to further develop that long sought after
spirit of cooperation.

‘Whenever possible, Governments should permit commercial inia-
tive to be the chief catalyst in solving problems in ocean commerce.
The Government at either end of a trade route should intervene only
when carriers or conferences are unable to resolve the issues, or when
there is actual or imminent harm to the country’s foreign waterborne
commerce. And the United States certainly will intervene to prevent

15 F.M.C.
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all unjust discriminations or protective devices against our ships or
cargoes, and any other conditions causing detriment to our foreign
commerce. We will do so whether the detriment is caused by commer-
ciul or governmental action.

Carriers should avoid creating situations which necessitate solutions
by regulation, decree or similar Government action. Conferences and
carriers must bear the responsibility to cooperate in maintaining stable
and reliable service.

The introduction to this or any trade of rebating and other malprac-
tices can lead only to chaos, and will produce prohibitive costs to ship-
pers, carriers, and national interests. As a result of this proceeding
and the role played by the parties and Governments concerned, we
hope and expect to see in the Brazil/United States trade the stability
and reliability necessary to serve the best interests of the users and
suppliers of ocean transportation.

Any other exception to the initial decision or requests for findings
not specifically ruled upon herein have been found to be improper or
immaterial, cumulative, or otherwise unnecessary to the decision.

An appropriate order will be entered.

[seAr] (8) Fravos C. Hurngy,
Secretary.
18 F.M.O.
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ORDER

The Federal Maritime Commission instituted this proceeding to
determine whether:

® * * any common carrier by water in the trades between the U.8, Atantic
and gulf coasts and Brazil either alone or in conjunction with other persons,
directly or indirectly, made or gave or are making or giving any undue pref-
erence or advantage to any particular person, locality or description of traffic
to any undue or unreasonable prejudice or disadvantage in any respect whatso-
ever in violation of section 16 first of the act, and whether any common carrier
or other person subject to the act, either alone or in conjunction with, any other
person directly or indirectly allowed or is allowing any person to obtain trans-
portation for property at less than the regular rates or charges then established
on the line of such carriers by means of any unjust or unfair device or means in
violation of section 18 second and 18(b) (3) of the act.

The Commission having fully considered the above matter and
having this date made and entered its report stating its findings and
conclusions, which report is made a part hereof:

It is ordered, That all carriers serving in the northbound trade
between Brazil and the United States, and specifically EL.M.A.,
Loide, and Netumar as the only remaining carriers in that trade of
the respondents found in violation of the Shipping Act, 1916, hence-
forth cease and desist from transporting coffee at less or different
compensation than that specified in the applicable tariff.

By the Commission.

[sEaL] (S) Francss C. HurnEy,
Secretary.

15 F.M.C.
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Companhia de Navegacao Maritima Netumar, Norton Line, Companhia de
Navegacao Loide Brasileiro, Empresa Lineas Maritmas Argentinas, and
Navegacao Mercantil 8/A found ‘to have violated sections 16 second and
18(b) (8) of the Shipping Act, 1616,

Sanford C. Miller for respondents Brodin Lines, Columbus Line,
Holland Pan-American Line, and Northern Pan-American Line.

Harold Mesirow for respondents Booth Steamship Co., Dovar Line,
and Lamport-Holt Line.

Elmer C. Maddy and Beldvin Einarson for respondents Norton
Line and Ivaran Steamship Line.

Donald Macleay and Thomas E. Stakem for respondents Delta
Steamship Lines and Moore-McCormack Lines.

Frank J. McConnell for respondent Navegacao Mercantil S/A.

Frank P. K opp for respondent Georgia Steamship Corp.

Seymour H. Kligler for respondent Empresa Lineas Maritimas
Argentinas,

Renato C. Giallorenzi for respondent Companhia de Navegacao
Maritime Netumar.

Marvin J. Ooles, Neal N. Mayer, and William T'. Foley, Jr., for
respondent Companhia de Navegacao Loide Brasileiro.

Phillip J. Harter for intervener Department of Transportation.

Donald J. Brunner, Paul Fitzpatrick and James L. Malone, hearing
counsel.

Ixrriar, Decisiox or Hemseer K. GRreer, PresmiNe Examiner!

This proceeding was instituted for the purpose of determining
whether any common carrier by water in the trades between the U.S.

1 This decislon became the decision of the Commission Dec. 8, 1871.

15 F.M.O.
64



MALPRACTICES—BRAZIL/UNITED STATES TRADE 65

Atlantic and gulf coasts and Brazil either alone or in conjunction
with other persons, directly or indirectly, made or gave any undue
preference or advantage to any particular person, locality, or de-
scription of traffic to any undue or unreasonable prejudice or disad-
vantage in any respect whatsoever in violation of section 16, first, of
the Shipping Act, 1916 (the act), and whether any common carrier
or other person subject to the act, either alone or in conjunction with
any other person, directly or indirectly, allowed any person to obtain
transportation for property at less than the regular rates or charges
then established and on the lines of such carriers by means of any
unjust or unfair device or means in violation of section 16, second,
and 18(b) (3) of the act. During the course of the hearing and upon
motion by hearing counsel, the order of investigation was amended to
expand the proceeding to determine whether any common carrier by
water “made or gave or are making or giving undue preference or
advantage” or whether any common carrier by water or other person
subject to the act, either alone or in conjunction with any other person,
directly or indirectly, “allowed or is allowing” any person to obtain
transportation of property at less than the regular rates.

Common carriers by water made respondents are Brodin Line,
The Booth Steamship Co., Ltd. (Booth), Columbus Line, Inc., Com-
panhia de Navegacao Loide Brasileiro (Loide), Companhia de Nave-
gacao Maritima Netumar (Netumar), Delta Steamship Lines, Inc.
(Delta), Dovar Line, Empresa Lineas Maritimas Argentinas
(ELM.A.), Georgia Steamship Corp., Holland Pan-American
Line (HOPAL), Ivaran Line, Lamport-Holt Line, Limited, Nave-
gacao Mercantil S/A (Navem), The Northern Pan American Line
S/A (NOPAL), Montemar S.A. Commercial Y Maritima (Montemar)
Moore-McCormack Lines, Inc. (Moormac), and Norton Line. The
Department of Transportation intervened but took no active part in
the proceeding.

Finpines or Facr

1. The northbound trade between Brazil and the United States
involves many Brazilian produced commodities, including coffes,
cacao, sisal, binder twine, castor oil, and Brazil nuts. The trade is
highly competitive and the profit margin narrow. Brazilian exporters
and U.S. importers carry on their negotiations principally by means of
telex and cable communications. Offers and counteroffers include not
only the price of the commodity but the privilege o