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FEDERAL MARITIME COMMISSION

B

Docger No. 67-49

States MARINE Lings, INC., ET AL.
.

Pacrric Coast EUrorEAN CONFERENCE, ET AL.

Decided June 26, 1968

A conference self-policing system which does not contain specific guarantees
against unfairness is illegal and may not be used to adjudicate alleged
breaches and assess penalties unless and until appropriate amendments
to the self-policing system are made and approved by the Commission.
Conference ordered to cease and desist from further actions under said
illegal system.

Changes in a conference’s self-policing system which subject self-policing deter-
minations to binding arbitration and establish procedures to be followed
in adjudicating alleged breaches are substantial modifications of the type
which require prior approval by the Commission under section 15 of the
Act before they may be effectuated.

The reasonableness of a readmission fee of $12,500 assessed against former
members seeking to rejoin the conference where the initial admission fee
is only $1,000 raises possible issues of material fact which require an
evidentiary-type hearing. Case remanded to the examiner for further
proceedings on this question.

George F. Galland, Amy Scupi and Robert N. Levin for complainants.
Leonard G. James, F. Conger Fawcett and John P. Meade for respondents.

REPORT

By tee Commission (John Harllee, Chairman,; George H. Hearn,
Vice Chairman; Ashton C. Barrett, James V. Day, James F.
Fanseen, Conmissioners) :

This proceeding was instituted upon the complaint of States Marine
Lines, Inc., and Global Bulk Transport, Inc., against the Pacific Coast
European Conference (the respondent) and its member lines.* The
complaint was served on September 18, 1967, and alleges that the self-
policing system of the Conference as well as the readmission fee it

1The term, respondent, as used herein, includes the Conference and its member lines
except States Marine Lines.
;
1



2 FEDERAL MARITIME COMMISSION

assesses against former members seeking to rejoin are in violation of
the Shipping Act, 1916, as amended. The complaint requests the
Commission to adjudge the Conference’s self-policing system and re-
admission fee to be unlawful and to order the Conference to desist
from any action against States Marine under the present self-policing
system. It also seeks disapproval of the Conference agreement in its
entirety if appropriate modifications are not made within a time to
be specified.?
Tue Facrs

The respondent is a conference of common carriers by water serving
the trade from U.S. Pacific Coast and Alaskan ports to ports in Eu-
rope and its environs. It operates under an approved section 15
agreement, No. 5200. At the time the complaint was served, States
Marine Lines, Inc., and Global Bulk Transport, Inc., operating as a
joint service, held a single membership in the Conference.

The respondent’s present self-policing system consists of two para-
graphs of the basic conference agreement which read as follows:

ARTICLE 135

Breach of Agreement. Except as otherwise provided in Article Four (4),
liquidated damages for nonobservance of this Agreement, or of any of the
rules, regulations or tariffs of the Conference, shall be not less than Five
Hundred Dollars ($500.00) nor more than Ten Thousand Dollars ($10,000). If
in the opinion of the Conference members, failure to observe the Conference
Agreement or Conference rules, regulations or tariffs, in a particular case, or
cumulatively jeopardizes the accomplishment of the basic purposes of this
Agreement, the offending party may be expelled from the Conference. The deter-
mination as to nonobservance of this Agreement, or of any rule, regulation or
tariff of the Conference and whether the offending party shall pay liquidated
damages or be expelled from the Conference shall be by agreement of the parties
as provided in Article Eight (8). Should an offending party faii to pay liquidated
damages assessed hereunder to the Conference within five (5) days after written
demand therefor, the said party shall be and become liable to civil action. In no
case shall the party complained against cast any vote on the matter under con-
sideration. No expulsion shall become eftective until a detailed statement setting
forth the reason or reasons therefor has been furnished to the expelled member
and a copy of such notification mailed to the governmental agency charged with
the administration of Section 13 of the United States Shipping Act, 1916, as
amended.

a ARTICLE 8

Decisions. Decisions at Duly called meetings are to be made by a three-fourths
vote of members present and entitled to vote; otherwise, they are to be made
by three-fourths vote of all members entitled to vote. Changes in this agree-
ment, however, shall be made onty by unanimous vote of all members entitled
to vote.

2 After States Marine tendered its resignation from the Conference, it did not press this
issue further.

12 F.M.C.



STATES MARINE LINES, INC. ¥. PAC. COAST EUROPEAN CONF. 3

The Conference agreement’s provisions relating to admission and
readmission are contained in articles 11 and 4, which provide in
pertinent part:

ArTICLE 11

Each person, firm or corporation, exclusive of present membership or associate
membership, shall, at the time of admission, deposit with the Conference, the
sum of One Thousand Dollars ($1,000.00) as an admission fee, no part of which
shall be returnable to the said member, save and except on the complete
dissolution of the conference. * * *

ARTICLE 4

In the event any member should resign or shall have heretofore resigned
from the Conference as a former member and thereafter seeks re-admission,
it shall not be readmitted, nor shall any subsidiary or affiliated company be
admitted, save and except upon payment to the Conference of the sum of
Twelve Thousand Five Hundred Dollars ($12,500.00) except when readmitted
after three (3) years from the effective date of such resignation, becoming
effective after the approval hereof. In the case of a member having been ex-
pelled from the Conference, heretofore or hereafter, neither it nor its sub-
sidiary, affiliate or successor shall be readmitted without payment of the afore-
said sum. Any amounts due the Conference arising out of prior membership
and which are unpaid at the time readmission or admission is sought, shall be
paid in full in addition to the aforesaid sum.

* ¥ %* * * * *
Within a few days following the March 1967 decision in States
Marine Lines, Inc. v. Federal Maritime Com’n, 376 F. 2d 230 (D.C.
Cir. 1967), counsel for respondent wrote a letter to the Conference
Chairman advising that, in his opinion, the self-policing systein should

be amended to conform to the guidelines laid down by the court.
Subsequently, at a meeting of the Conference held in London in
June 1967, proposed modifications to the basic conference agreement
were voted upon and approved by all members present ? including the
present complainant, States Marine Lines. Almost immediately after
this meeting, States Marine, by telegram, withdrew its approval and
acceptance of the modifications on the ground that it wished to review
the matter with counsel. It promised to furnish the Conference with

its position on the self-policing amendments as soon as possible.*
On or about August 22, 1967, the Conference instituted a self-
policing action against States Marine for alleged breaches of the Con-
ference agreement seeking liguidated damages in the amount of

$130,000.

2 A modification to the basic agreement, however, requires unanimous approval and
Weyerhauser Line was absent and voted against the proposed revisions to the self-
policing system by its letter dated July 7, 1967.

40n Aug. 29, 1967, States Marine did furnish the Conference with its recommended
modifications. These proposals were similar to the system which had been voted on at the
London meeting but were considerably more detailed on the procedural safeguards to be
afforded the accused as well as the arbitration procedures.

12 F.M.C.
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States Marine’s reaction to the Conference’s charges was to file the
complaint in this proceeding. It also sought and obtained an injunc-
tion ® against the Conference and its member lines in the U.S. Dis-
trict Court for the Northern District of California Southern Division
(No. 47855) forbidding any attempt to collect penalties from States
Marine Lines until the completion of this case before the Commission.

States Marine’s complaint alleges that the Conference’s self-po-
licing system is illegal in that it does not provide for “fundamental
fairness” as defined in the States Marine case, supra. Two deficien-
cies are noted. The first is the lack of any procedures guaranteeing
the rights of the accused line to be furnished with all of the cvidence
to be relied upon and to rebut or explain this evidence. The second is
the absence of any provision for a neutral tribunal to pass on the
questions of guilt and level of assessment of penalties. The States
Marine complaint also charges that the readmission fee of $12,500
i1s unreasonably high and amounts to a penalty for withdrawal in
violation of section 15 and General Order No. 7. The complaint re-
quests us to adjudge the self-policing system as “unlawful and void”
under section 15 and to-disapprove the readmission fee. It also seeks
an order requiring the Conference to “desist from any action against
States Marine under such unlawful system looking towards a deter-
mination of guilt or the imposition of fines, penalties, or other
sanctions.”

The Conference answer denies that the present self-policing system
violates the standards contained in the court’s decision in the States
M arine case, because it does not affirmatively require unfairness. More-
over, it contends that States Marine would in any conference proceed-
ing actually be accorded all of the procedural safeguards required by
the court, including binding arbitration, even though the self-policing
provisions of the conference agreement are silent on these subjects.

A prehearing conference before the Examiner was held in Wash-
ington on November 21, 1967, at which counsel for the parties agreed
that no evidentiary hearing was necessary. The authenticity of certain
documents was stipulated, and counsel agreed to stipulate as to the
authenticity of others by December 1, 1967.

By the time of the prehearing conference, States Marine Lines had
tendered its resignation from the Conference, and this resignation took
effect on December 1, 1967. The Examiner closed the record as of
December 21, 1967.

6 This injunction was subsequently dissolved, but only after a stipulation had been
entered into by the parties whereby they agreed that no attempt to collect any penalties
which might be assessed would be made until 10 days following a final determination by
the Commission in this proceeding.

12 F.M.C.
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Subsequently, the Conference Chairman advised States Marine that
a meeting of the Conference would be held on January 4, 1968, to
consider the outstanding charges. States Marine was invited to be
present and to participate in its defense. By letter dated January 3,
1968, States Marine declined to participate and suggested that the
matter be postponed until after the Commission reached its decision
in this docket.

Nevertheless, the meeting was held, and States Marine was found
guilty and penalized by the membership in the amount of $130,000.
In a letter signed by the Conference Chairman dated January 5, 1968,
States Marine was advised of this action. In this letter, States Marine
was also offered an opportunity to have the adverse determinations
reviewed by an impartial board of arbitrators.

Tar INiTiar Decision

In his Initial Decision, Examiner Charles E. Morgan found that
the present self-policing provisions of Agreement No. 5200 are silent
as to procedural safeguards for an accused member line, and that
these provisions should contain a minimum of procedural safeguards
which will guarantee fair treatment of an accused member line. He
concluded that these self-policing provisions are unlawful and in
violation of section 15 of the Act. He also concluded that the present
recadmission provision is unreasonable on its face and constitutes a
penalty for withdrawal in violation of section 15 of the Act. He rec-
ommended that the Conference be ordered to desist from taking any
action under the existing self-policing system.

Discussion

We generally agree with the Examiner’s findings and conclusions
with respect to the illegality of Respondent’s self-policing system. We
have determined to review his determinations partly because of events
which occurred after the closing of the record and partly because of
the contentions of the parties expressed in their exceptions and replies.
On the readmission fee issue, we have decided to remand the case to
the Examiner for an evidentiary hearing.

Respondent’s Present Self-Policing System

As already noted, the present self-policing system contained in
Agreement No. 5200 consists of only two paragraphs, articles 15 and
8, under which the Conference members, upon a three-fourths vote,
may assess liquidated damages for breaches of the agreement or its
rules, regulations, or tariffs in amounts ranging between $500 to

12 F.M.C.
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$10,000 per offense.® These paragraphs are silent on the procedures
to be followed. There is no requirement that the accused line be
furnished with the evidence to be used against it or that it be allowed
to rebut or explain such evidence and no provision for the final deter-
mination of guilt and assessment of penalties by a disinterested and
impartial tribunal.

The Conference in this case does not seriously contend that the
present self-policing system comports with the requirements of the
court in the States Marine case. Indeed, counsel for the Conference
so advised its chairman within a few days after that decision. How-
ever, the Conference argues that there is nothing in its agreement
which requires the denial of fair procedures or forbids the use of
arbitration. It attempts to distinguish this case from the States M arine
case where, it contends, the procedures actually required the with-
holding of certain kinds of evidence from the accused and permitted
a neutral body which had an affiliation with a competitor of the
accused to sit in judgment. The Conference sums up its position by
saying that its present self-policing plan, whatever its shortcomings,
cannot. be held to be illegal unless or until it is actually used in a
fundamentally unfair manner.

We are, of course, unable to accept this argument. Section 15 as
amended, General Order 7, and the case law interpreting the legal
requirements under the 1961 self-policing amendment to section 15,
all indicate that a self-policing system must contain a specific proce-
dural plan under which disputes will be adjudicated and that this
plan must contain guarantees of fundamental fairness.

Section 15 requires that we shall, after notice and hearing, disap-
prove any agreement “on a finding of inadequate policing of the
obligations under it * * *77

Pursuant to this amendment and our general rulemaking authority
under the Act, we promulgated General Order 7 on August 22, 1963,
saying In part:

Some comments also challenged the Commission's authority to require the
inclusion of self-policing as a condition precedent to approval (or continued
approval) of an agreement under section 15. As amended by section 2 of Public
Law 87-346 (75 Stat. 763-4), section 15 provides: “The :Commission shall dis-
approve any such agreement, after notice and hearing, on a finding of inadequate
policing of the obligations under it. . . .” This provision, in demanding the
adequate policing of the obligations under the agreement, clearly presupposes the

establishment of some procedure for that purpose. And the establishment of the
self-policing procedure is necessarily predicated upon an agreement between

¢ The offending party may also be expelted from Conference membership.
7 This language was added to section 15 in 1961 by Public Law 87-346, sec. 2, 75 Stat. 764.
828 F.R. 9257,

12 I"M.C.
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the parties. It has been the consistent position of the Commission that such an
agreement is a modification which is within the purview of section 15, and this
is now expressly fortified by the statute itself. Under section 15, a ‘“true and
complete copy, or if oral a true and complete memorandum” of all agreements
within the purview of the section must be filed with and approved by the
Commission. An Agreement which does not contain the procedure for self-policing
which has been adopted by the parties is an incomplete agreement within the
meaning of section 135. Conversely, it would seem to be obvious that if the parties
malke no provision for self-policing, they are ignoring the statute. In either case,
their section 15 agreement would have to be disapproved unless the situation
were corrected.

As early as 1962, we found “* * * that a system of self-policing is
a necessary part of a basic conference agreement since it vitally affects
the interrelationship of the members”;® and as recently as last year,
we held “Adequate procedures must be set forth in the basic confer-
ence agreement whereby machinery for self-policing is established.” *°
(Italics in the original).

On the subject of the adequacy of self-policing systems, the court
in States Marine Lines, Inc. v. Federal Maritime Com’n, 376 F. 2d
230 (D.C. Cir. 1967), was even more explicit :

5

“ the principle becomes obvious that this kind of self-regulatory process must
provide specific, realistic guarantees against arbitrary and injurious action.
(376 I*. 2d 236).

That case was remanded to the Commission because, under the self-
policing plan being considered, an accused line might be found guilty
on the basis of evidence which it did not have an opportunity to see
and because the so-called Neutral Body was permitted to have a con-
nection with one of the Conference members so long as this was
disclosed.

By way of summary, the court said :

# % % given the special characteristics of the shipping industry and the confer-
ence system the broad discretion granted a Neutral Body must be subject to
some form of continuing internal review. That review must provide reasonable
assurance that a member will be penalized only on the basis of evidence it has
an adequate opportunity to rebut or explain—in other words that the accused
will in fact be treated fairly. (376 ¥. 2d 242).

We have already had occasion to pass on a self-policing system
similar to the one under consideration here. In Modification of Agree-
ment 5700-4 (Supplemental Report), 10 F.M.C. 179 (1967),** the

9 States Marine Lines v. Trans-Pacific Freight Conf., 7 F.M.C. 257 (1962), affirmed
Trans-Pacific Frygt. Conf. of Japan v. Federal Maritime Com’n, 314 F. 2d 928 (9th Cir. 1963).

W Modification of Agreement 5700—4, 10 F.M.C. 261, 272 (1967).

11 This supplemental report was issued after the matter had been reopened to reconsider
our earlier report in the light of the guidelines contained in the subsequent decision in the
States Marine case, supra.

12 F.M.C.
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Conference members themselves sat in judgment on their accused
fellow member. Appeal to arbitration was provided for on the ques-
tion of guilt, but not on the level of assessment of penalties. We held
that:

Since the conference members are clearly interested parties, it is essential to
provide a safeguard against arbitrary action both as to a finding that a mem-
ber has violated the conference agreement as well as the penalty to be imposed.

Our conclusion is inescapable that Respondent’s self-policing sys-
tem as presently constituted is legally defective in that it contains no
procedures guaranteeing “fundamental fairness” as defined by the
court in the States Marine case. It may not be used and the assessment
against States Marine is void.

This does not mean, however, that the Conference has lost its right
of action against States Marine for alleged wrongdoing while a con-
ference member. It could well be that the Conference may still enforce
conference obligations incurred by States Marine prior to its resigna-
tion from the Conference.

The Conference asserts that when it actually went ahead with the
self-policing action against States Marine, it offered all of the proce-
dural safeguards called for by the court in the States Marine case
including appeal to arbitration if States Marine had chosen to par-
ticipate and desired them. States Marine, however, preferred not to
have anything to do with the proceedings, citing 7T'rans-Pacific Frgt.
Conf. of Japan v. Federal Maritime Com’n, 314 F. 2d 928 (9th Cir.
1963), for the proposition that it could not become involved with an
arrangement which required the effectuation of an unapproved modi-
fication to a conference agreement in violation of section 15. Thus,
Respondents contend it is only because States Marine chose not to
participate that all the criteria of “fundamental fairness” were not
met, and not because of the policing system itself.

It may be that the Conference fully intended to furnish States
Marine with all of the evidence it relied on, and to afford States
Marine an opportunity to make whatever defense i1t deemed appro-
priate and to permit the matter to be finally decided by a disinterested
arbitrator and otherwise comply with the court’s guidelines. But,
whatever may be said for this ad hoc procedural arrangement, it
seems to us quite clear that any such offer by the Conference would
run directly counter to the requirements of section 15 because to
conduct such a proceeding would constitute a substantial change in
the basic conference agreement which requires both unanimous con-
sent of the membership and Commission approval before being ef-
fectuated. Moreover, any such ad hoc arrangement would place States
Marine at a decided disadvantage in that it would have no way of

12 F.M.C.
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determining whether it had been déalt with in “fundamental fair-
ness” until virtually the entire proceeding had been completed and
each procedural right had been protected. By then, of course, irrep-
arable harm may have been done.

Under such an arrangement, we would inevitably be called upon
in each case to determine whether the particular procedures used were
fundamentally fair. The court in the States Marine case rejected a
similar proposal saying :

* * * This, of course, is not the responsibility assigned the Commission by
Section 15. Section 15 authorizes the Commission to “disapprove, cancel or
modify any agreement,” not to sit in judgment of the day-to-day operations
carried out under that agreement. Moreover, to place the Commission in the
role of an on-going appellate panel, intimately involving it in a case-by-case
review of the Conferences’ Neutral Body system, would hardly be consistent

with Congress’ intent that the Conferences engage in self-regulation. (376 F. 2d
at 242.)

T he Readmission Fee Issue

In his Initial Decision, the Examiner concluded that the present
readmission fee of $12,500 “amounting to 12.5 times the regular ad-
mission fee appears on its face to be unreasonably high and to impose
an unlawful penalty for withdrawal from the Conference.” The Con-
ference strongly excepts to this conclusion and asserts that it is
prepared to “come forward with factual reasons affirmatively show-
ing why the provision is reasonable and necessary.” States Marine,
on the other hand, urges that the Conference “waived” an evidentiary
hearing when it agreed to the stipulation in this case. The Conference
counters that it was misled as to the continuation of the fee as an
issue in the case.

Whichever may be the case, we are extremely hesitant to strike this
already approved provision from the agreement merely on the basis
of argument alone thus far presented. No valid regulatory purpose
will be thwarted if we remand the proceeding to the Examiner
for the taking of such relevant evidence as the Conference may offer
in justification of its readmission fee. Qur remand here does not, of
course, indicate that we feel that the Examiner’s conclusion was in-
correct. We simply feel that the Conference should be afforded an
opportunity to fully justify its readmission fee.

An appropriate order will be issued.

By the Commission.

Signed) THonas List
D b]
Secretary.

12 F.M.C.
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Docket No. 67-49

States MariNe Lines, Inc., ET AL.
.

Paciric Coast EuroresaNn CONFERENCE, ET AL.

ORDER

The Commission has this day entered its Report in this proceeding
which is hereby made a party hereof by reference.

Therefore, it is ordered, That the approval previously given to
Agreement No. 5200 be, and the same hereby is, continued on the
condition that said agreement be modified by adding provisions estab-
lishing a self-policing system in accordance with this Report and
Order except that such continued approval shall become null and
void unless the agreement so modified is filed with the Commission
not later than sixty (60) days from the date of service of this order.

It is further ordered, That the respondent conference and its mem-
bers desist from any further action under its present self-policing
system looking toward the final determination of guilt or the imposi-
tion of fines, penalties or other sanctions.

1t is further ordered, That this proceeding be and the same hereby
is, remanded to the presiding examiner for evidentiary hearings on
the readmission fee issue.

By the Commission.

(Signed) Tuomas Lisi,
Secretary.

12 F.M.C.
10



FEDERAL MARITIME COMMISSION

IxroryaL Docker No. 2(I)

MinNEsoTs MINING AND MANUracTURING COMPANY
2.

Axrrerican Exrvorr Ispranvrsen Lines, Inc.

Adopted June 26, 1968

A conference rule providing that claims for adjustment of freight charges,
if based on error in weight or measurment, will not be considered unless
presented to the carrier before the shipment involved leaves the custody
of the carrier, cannot bar recovery of an overcharge as reparation, where
the complaint is filed under section 22 of the Shipping Act, 1916, less
than two years after charges were paid. Reparation awarded in the amount
of $551.55.

J. F. Day for Minnesota Mining and Manufacturing Company,
complainant.
Burton H. W hite and Frank Ciaccio for American Export Isbrandt-

sen Lines, Inc., respondent.
Drciston oF Hersert K. GreERr, Presiine ExaMINER '

Complainant Minnesota Mining and Manufacturing Company of
St. Paul, Minnesota, is a manufacturer of coated and related products,
and is engaged in the foreign commerce of the United States. American
Export Isbrandtsen Lines, Inc., is a common carrier by water in the
foreign commerce of the United States and subject to the provisions
of the Shipping Act, 1916 (the Act). Complainant alleges that the
carrier assessed and collected an overcharge on a shipment of com-
plainant’s products from New York to Naples, Italy. The parties have
consented to have the claim determined without formal hearing and
upon documentary evidence pursuant to rule 19 of the Commission’s
Rules of Practice and Procedure.

1 Both parties having consented to :the informal procedure under Rule 19(a) (46 C.F.R.

502.301), this decision shall be final unless the Commission elects to review the decision
within 15 days from the date of service thereof.

12 F.M.C. 11
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Respondent assessed charges on the shipment, and complainant paid,
the sum of $588.76 on February 13, 1967. This was the correct charge
by application of respondent’s tariff to the goods as described in the
bill of lading. On February 14, 1967, complainant completed its audit
of the goods involved in the shipment and detected an error in the de-
scription of the goods on the bill of lading. On September 6, 1967,
claimant advised the carrier of the error and requested a refund. The
respondent carrier, a member of the North Atlantic Mediterranean
Freight Conference, rejected the claim, citing the Conference Tariff
Rule No. 22 which provides in pertinent part:

Claims for adjustment of freight charges, if based on alleged error in weight
or measurement, will not be considered unless presentt-:.-d to the carrier in
writing before the shipment involved leaves the custody of the carrier . . . .

Complainant, admitting that its claim was not presented to the
carrier while the shipment was in the carrier’s custody, challenges
the validity of the rule, contending that it is unreasonable and contrary
to the provisions of section 22 of the Shipping Act, 1916 (the Act),
which provides:

That any person may file with the board a sworn complaint setting forth any
violation of this Act by a common carrier by water, or other person subject to
this Act, and asking reparation for the injury, if any, caused thereby. . . . The
board, if the complaint is filed within two years after the cause of action accrued
may direct the payment . . . .

The Commission’s rule 19 conforms to the statutory 2-year limitation.
Section (b) thereof provides:

Claims may be filed with the Commission within 2 years from the time the
cause of action accrues. The cause of action shall, for the purpose of this section,
be deemed to accrue (a) for over-charges upon delivery of the property or the
payment of the charges, whichever is later . . . .

This complaint was filed within 2 years of the date payment was made.

The question here presented is whether the conference rule bars
complainant’s right to recover overcharges when the claim for repara-
tion was filed within 2 years of the date of accrual. The answer is
found in United States of America v. American Export Isbrandtsen
Lines, Inc., Docket No. 67-30, the Initial Decision of Presiding Exam-
iner Page, adopted by the Commission February 1,1968 (11 FMC 298).
It was held that a conference rule providing that claims for adjustment
of freight charges must be presented within 6 months after shipment
date, cannot bar recovery in a complaint case brought under section 22
-of the Act. Respondent is of the opinion that that decision should not be
binding upon it; that the whole subject is currently under review in
Docket No. 65-5. The question of whether a conference or carrier may,
by a time limitation rule, defeat the Commission’s jurisdiction under

12 F.M.C.
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the 2-year limitation in section 22 of the Act, is not an issue in Docket
No. 65-5. The Commission’s decision in Docket No. 67-30 is binding
precedent in any event until modified or reversed. Moreover, the con-
ference rule does not concern a claimant’s right to present a claim to
the Commission under section 22 of the Act or to pursue a claim by re-
course to the courts. The rule provides only that the carrier will not
consider a claim unless presented within the time specified. Considera-
tion has been given to respondent’s proposition that :

The Conference Rule applicable to the instant case does not bar a claimant
from initiating suit. If the claimant takes the simple step of complying with the
Tariff Rule 22 notice requirement, it can press its claim under and in accordance
with Section 22 of the Shipping Act.

The argument is not consistent. It proposes that suit is not barred
by the rule but, in effect, failure to comply with the rule would bar a
complainant from “pressing its claim.”

It is concluded that complainant’s failure to comply with the confer-
ence rule on presentation of claims does not bar recovery of reparation
in a proceeding brought pursuant to section 22 of the Act. The question
of the reasonableness or unreasonableness of the rule need not be
determined to resolve the issue of the complainant’s right to reparation.

Respondent contends that complainant has “failed to carry its bur-
den of proof with respect to the true weight and measurement of the
cargo.” Citing the Carriage of Goods by Sea Act, 1936 [46 U.S.C. 1303,
(4)] to support the evidentiary importance of the bill of lading and
that it is prima facie evidence of receipt by the carrier of the goods
described therein, respondent argues:

It follows that the burden of proving that the facts were otherwise than as
stated in the bill of lading must be on the claimant in any proceeding wherein
weight or measurement is brought into question. This burden remains con-
stant and does not shift to the carrier, once a claim is filed.

The burden of proof is, of course, with complainant. Its sworn claim
sets forth facts and documents to prove that the “actual” shipment was
not as described in the bill of lading. Respondent’s evidence to contra-
vert, this proof is the bill of lading. The bill of lading may be prima
facie evidence of the contents of the shipment but it is not conclusive.
9 Am. Jur., Carriers, § 417. Nor is it, as respondent argues, the best
evidence as the term may be applied in this proceeding. Complainant
is not barred from presenting evidence that the bill of lading was
erroneous. The evidence consists of an interoffice memorandum show-
ing the “actual” description of the goods sold to the consignee and
the packing list of the merchandise, both demonstrating the error in
the bill of lading. If respondent’s argument is addressed to the weight

12 F.M.C.
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of the evidence, evaluation thereof warrants the conclusion that com-
plainant has met the burden to prove that the bill of lading did not cor-
rectly describe the goods actually shipped and this evidence has not been
persuasively rebutted. Claimant has shown that the application of
respondent’s tariff to the “actual” shipment was $551.55 less than the
charge based on the erroneous description in the bill of lading.
Respondent, a common carrier by water in foreign commerce, received
a greater compensation for actual services rendered than specified in its
tariff, in violation of section 18(3) of the Act.

Uvrriate CONCLUSIONS

The conference rule providing that claims for adjustment of
freight charges, if based on error in weight or measurement, will not
be considered unless presented to the carrier before the shipment in-
volved leaves the custody of the carrier, does not bar recovery of an
overcharge as reparation, where the complaint is filed under section 22
of the Shipping Act, 1916, within 2 years of the date of payment of the
charges.

The description of the goods shipped by complainant via respond-
ent’s vessel as stated in the bill of lading was erroneous, and applica-
tion of respondent’s tariff to the goods actually shipped results in a
charge of $37.21.

Respondent collected from complainant the sum of $588.76 for the
transportation of complainant’s goods, $551.55 more than was properly
due for the services rendered, and in violation of section 18(3) of the
Shipping Act, 1916.

Complainant is entitled to and is hereby awarded as full reparation
the amount of $551.55 with interest at the rate of 6 percent per annum
to be added if the reparation is not paid within 30 days.

Hereert K. GREER,
Presiding Ewaminer.
Wasmineron, D.C.,
June 25, 1968.

12 F.M.C.
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Docxer No. 66-37

KiMBRELL-LLAWRENCE TRANSPORTATION, INC., GENERAL INCREASE IN
Rares 1n Kopiax Isranp, ALasKa PENINSULA, AND ALEUTIAN
IsLaNDs AREA OF ATASKA

Decided July 8, 1968

Rates of respondent Kimbrell-Lawrence Transportation, Inc. (KLT) between
Seattle-Bellingham, Washington and the Alaska Peninsula-Aleutian Islands
area of Alaska found not unlawful.

KLT required to adopt means for determining amounts to be assigned to “vessel
betterments” and “expenses” other than arbitrarily derived percentages.
KLT allowed contributions to “profit-sharing” fund as expenses limited te
a total of 15 percent during any year.

Investigation discontinued.

Raymond J. Petersen for respondent Kimbrell-Lawrence Transpor-
tation, Ine.

George L. Benesch and Edgar Paul Boyko, for intervener, State
of Alaska.

Fred H. Tolan for intervener Northwest Fish Traffic Committee.

E. Duncan Hamner and Donald J. Brunner, Hearing Counsel.

REPORT

By tup Compussion (John Harllee, Chairman,; James V. Day, Vice
Chairman; Ashton C. Barrett, George H. Hearn, James
F.Fanseen, Comvmissioners) :

This proceeding was instituted on the Commission’s own motion by
order served June 6, 1966, to investigate the justness and reasonable-
ness under the Shipping Act, 1916 and the Intercoastal Shipping Act,
1933 of selective increases in rates between Seattle, Wash., and Kodiak
Island, Alaska Peninsula, and Aleutian Islands ports published by
respondent Kimbrell-Lawrence Transportation, Inc. (KLT), effective
June 8, 1966. The State of Alaska (Alaska) intervened.

After hearing and the filing of briefs but prior to the Examiner’s
decision, respondent filed a second increase of approximately 10 per-

12 FM.C. 15
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cent on all commodities between Seattle and the named Alaskan ports
with the exception of the rate on frozen fish southbound, and estab-
lished rates between Bellingham, Wash., and the named Alaskan ports
for the first time. All rates between Bellingham and the Alaska ports
are identical to the Seattle rates with the éxception of the rates on
frozen fish and frozen crab southbound which are somewhat lower.
On January 20, 1967, the Commission expanded the investigation to
include the second increase. Further hearings were held on the second
increase.!

On February 15, 1968, Chief Examiner Gus O. Basham issued an
initial decision in which he determined that neither set of rate increases
had been shown to be unlawful. There was no oral argument.

Position oF THE ParTIES ON EXCEPTIONS
I

Both Hearing Counsel and Alaska except to the Examiner’s deci-
sion, Neither excepts to the Examiner’s determination that the rate of
return based upon the first set of increases involved herein was not
shown to be unlawful, although Hearing Counsel maintain that the
rate of return should have been found to be 15.21 percent, and Alaska
maintains that the rate of return should have been found to be 18.51
percent. The major objections of these parties are to the Examiner’s
treatment of certain repair expenses as capitalized assets for inclusion
in the rate base and his failure to consider the increased revenue re-
spondent may derive from its second set of rate increases.

A. The Repairs

At the hearings, KLT capitalized as “betterments” 50 percent of
its repairs expense for its single vessel for the years 1958-65. How-
ever, this capitalization is not reflected in KLT’s General Order 11
submissions to the Commission and Hearing Counsel and Alaska ar-
gue that neither the evidence of record in this proceeding nor KLT’s
General Order submission for 1966 indicates that any portion of re-
pairs for that year should be capitalized. They maintain that the
General Order 11 treatment of these expenses and the treatment for
Federal income tax purposes indicate that the attempt to capitalize
the assets in this proceeding is an attempt to inflate KLT’s rate base
with the consequent reduction of rate of return. They further indicate
(1) that KLT itself admits that the 50-percent figure was “entirely
an arbitrary selection” not in accord with accepted accounting prac-

' 1The Northwest Fish Trafic Committee intervened and took part in the further hearings,
but did not otherwise participate in this proceeding.

12 F.M.0.
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tice, (2) that to some extent the capitalization of 50 percent of the
“repairs” resulted in the capitalization of items which had already
been capitalized once, and (3) that several of the repairs items were
inexact as to amount.

B. The Second Rate Increase
Both Hearing Counsel and Alaska admit that ‘it is impossible to
make any meaningful projection of annual revenues and expenses [be-
yond 1966] * * * due to KL'T’s anticipated radical change in opera-
tions with the addition of a second vessel.” They do maintain, how-
ever, that some profits will be added to a rate of return which is al-
ready at the upper limits of reasonableness and, therefore, the rates
in KLT’ second round of increases should be declared unlawful.
Alaska, moreover, indicates that assuming expenses remain constant,
the rate of return including that provided by the second increase
would be 27.2 percent.2
II

K LT maintains that the initial decision should be affirmed by the
Commission.
Discussion anp CoNCLUSIONS

Since Hearing Counsel concede that a rate of return of 15.21 percent
is not unreasonable and Alaska concedes that a rate of return of 18.51
percent is not unreasonable, KLT’s rate of return with respect to the
first set of increases still falls within limits which they acknowledge
are proper even if all of the inaccuracies claimed in the exceptions are
admitted. ,

There is substantial evidence of record that the original rate in-
creases are just and reasonable, particularly in light of the high risk
of loss of life, capsizing, and loss of cargo involved in crossing the
Gulf of Alaska, and we so find.

With respect to the January 1967 rate increase, however, there is
nothing in the record upon which the Commission could base a deter-
mination in light of the change in KLT’s operations occurring in the
latter half of 1967 as a result of the addition of the second vessel.®

2 Alaska also excepts to the Examiner's fallure to exclude KL/T's contribution to an em-
ployee profit-sharing fund of $17,762.04 in 1966 as an expense in computing working
capital (although admitting that the effect on the amount of working capital was not
substantial in the case) and his allowance of the contribution as an operating expense.
Alaska’s objectlon is not to ithe legitimacy of such funds as an expense in principle, but
because, it alleges, there is no effective yearly maximum or minimum required contribution
with respect to this particular fund, and KLT could contribute large amounts to the fund
in 1 year i an attempt to justify a rate increase.

8 We take official notice of the fact that this change in KI{I'8 operations has actually
oceurred, :

12 F.M.C.
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Although it does appear, as Hearing Counsel and Alaska indicate,
that some profits may be added to KLT’s rate of return because of
the January increases, both the likelihood of these additional profits
and their extent are in considerable doubt. As Hearing Counsel ac-
knowledge in their reply brief, increased expenses for KLT in the
form of wage increases, increases in Master, Mates and Pilots Union
Benefit and rising fuel oil costs totaling $20,724 are certainties. We
also note that the ship which KI.T has added to its service, the Polar
Pioneer, is shown by the record to be more than three times larger
than KLT"s other vessel, and was described at the hearings as requir-
ing a 35-man crew, which factors may further greatly increase wage
and fuel oil expenses.

The change in operations did not in any way figure as a basis for the
second rate increase, and the expenses relating to that change may
have a determinative effect upon the reasonableness of KXLT’s rate of
return. Should our analysis of KL'T’s financial statements submitted
to us pursuant to our General Orders indicate that, after a year’s ex-
perience with its expanded service, KLT’s rate of return may be un-
lawful, we will at that time institute appropriate proceedings.* For
the present, however, KI.T’s rate increases have not been shown to be
unlawful.

While our disposition might be said to make it unnecessary, strictly
speaking, to rule on the exceptions with respect to the expenses for
repairs and the profit-sharing fund, we will do so because we believe
such ruling is necessary if meaningful financial records are to be kept
in the future. We therefore hold that:

1. With respect to the repairs expense, KI.T must adopt a means for
determining the extent to which items are properly assigned to this
category and the extent to which they should be assigned to the rate
base as “betterments” other than the 50-percent allocation which it
admitted was “arbitrary” and not in accord with accepted accounting
practice. KLT is also reminded that General Order 11, 46 CFR
§ 512.7(b) (1) requires that where the figures with respect to invest-
ment in vessels, including betterments, differ from those reported for
Federal income tax purposes, the differences shall be set forth and
fully explained; and

2. With respect to the profit-sharing fund, we do not agree with
Alaska that the expense item for this fund is illusory. There is a
maximum contribution limitation of 15 percent per year of wages
paid or payable to eligible participants. Although there is no guaran-

¢ Cf. Freight Rates and Practices—Florida/Puerto Rico Trade, 7 F.M.C, 686, 694-697
(1964) ; Reduction in Rates—Pac. Coast-Hawaii, 8 F.M.C. 258, 262-265 (1964).

12 F.M.C.
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teed minimum, the only reason stated in the plan for allowing the
company not to contribute to the fund for any year is “the judgment
and discretion of the Company’s directors, [that] it would be detri-
mental to the best interest and financial security of the Company.”
Contributions may be paid into the fund in later years for those years
in which the company did not originally make contributions, but
these payments are limited to making up “deficiencies;” i.e., a 15-per-
cent maximum for each year. We cannot say as a matter of law that
KLT’s “judgment and discretion” will be exercised in an unreason-
able or arbitrary manner. Thus, we will allow contributions to the
fund as legitimate expenses for ratemaking purposes, provided, how-
ever, that not more than 15 percent be allowed as a total for the profit-
sharing fund expense during any year (including amounts assigned
to the fund to make up deficiencies from prior years). This limita-
tion is necessary to avoid the situation pointed out by Alaska in its
exceptions, whereby KLT could contribute large amounts to the fund
in a single year in an attempt to justify a rate increase.
This proceeding is discontinued.
(SEAL) (Signed) Francis C. Hurney,
Assistant Secretary.

12 F.M.C.
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Docker No. 65-34

In taE MaTTER OF DiscounTiNng ConTRACT/NONCONTRACT RATES
PursuanNT To PRovisioNs oF ITEM 735, NoTE 2, oF THE INDIA,
PakisTaN, CevroN & BurmMa Ourwarp FREIGHT CONFERENCE
Tarirr No. 10

SUPPLEMENTAL REPORT ON RECONSIDERATION
Decided July 12, 1968

By Tur CowmuisstoN: (JouN HARLLEE, Chairman; James V. Day,
Vice Chairman; AsutoN C. Barrert, JamMEs F. FANSEEN,
Commissioners.)

This proceeding was instituted by the Commission to determine,
inter alia, the propriety of the practice instituted by India, Pakistan,
Ceylon and Burma Outward Freight Conference (Conference) of
offering discount rates on iron and steel commodities, with the dis-
counts being restricted as to certain ports of origin in the United
States. Our decision on this matter was issued March 25, 1968.* We
noted that the record disclosed many instances of port-restricted
discounts and that, generally, the Port of New York has not been
given discounts similar to those obtained by the ports of Baltimore,
Philadelphia, New Orleans, and Mobile.

The Port of New York Authority (Port Authority) had intervened
in the proceeding and strongly objected to the port-restricted discount
rates, and alleged that the Port of New York was being subjected to
unjust discrimination and undue prejudice and that the competing
ports of Baltimore, Philadelphia, New Orleans, and Mobile have been
unduly preferred by the use of such rates in violation of sections 16
First and 17 of the Shipping Act, 1916. The Port Authority argued
that the reduced rates caused cargo to move through the outports
instead of through New York, to the detriment of the Port of New
York. ‘

The Conference and Hearing Counsel had contended that there
were other factors besides the ocean rates which attracted iron and
steel to the outports and that the cargo came first to the outports
and the reduced rates were induced to follow the cargo. Factors said

*11 F.M.C. 418.

12 F.M.C.
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to have influenced shipments to move through the outports and to
justify the port-restricted discounts were shipper preference for the
outports, steel mill location near the outports, character of cargo,
iron and steel handling facilities at the outports, higher loading costs
at Port of New York, and carrier competition at the outports.

We did not reach a determination of the sections 16 and 17 issues in
relation to the port-restricted discount practice. We stated in our
report:

While the factors of shipper preference, steel mill location, character of cargo,
and port facilities tend to show that the iron and steel would have moved away
from New York even if there had been no discount, they do not in any way serve
to justify the conference member’s rate disparities.

Of all the factors considered by the Examiner only two, comparative loading
costs and carrier competition, can actually be justification for rate disparities.

When the conference adopted its rate policy, it chose to have uniform rates as to
commodities from all United States ports of loading in the tradc area. The confer-
ence members continued this policy from its inception until they adopted the
subject port-restricted rates on iron and steel. The subject discounts on iron and
stcel are the only port-restricted rates on any commodity that the conference
members have adopted.

Having established a policy of uniform rates from all United States ports of
loading and continuing such policy for a considerable length of time, the conference
members should be required to adequately explain any departure from such basic
policy. This the conference has attempted to do. However, as mentioned above,
the only factors offered in explanation for such departure, which are actually rele-
vant to or can be offered in support of such departure, are that it was justified to
meet competition or that it was justified on the basis of comparative loading costs
at the various ports.

We proceeded to find that the cost data in the record was insufficient
to conclusively support a finding that loading costs in New York are
higher or to show what sort of relationship exists between the cost
differences and the rate disparities.

On the issue of carrier competition, we found the record to be lacking
in that, while it showed the existence of nonconference carriers, it did
not show any information as to specific rates of such carriers or whether
such rates might justify the conference’s restricted discount rates.

We then remanded the proceeding:

* % % for the purpose of obtaining evidence concerning cost differences incurred
by conference carriers at the various ports in question and for the purpose of
determining the actual existence of nonconference competition faced by the con-
ference at the various ports in question including evidence as to the rates of both
conference and nonconference lines. Finally we ask the Examiner on remand to
determine whether any of the information gained on remand will provide justi-
fication of the rate disparities in question.

We are now faced with petitions for reconsideration, filed both by
the Port Authority and by the Conference.

12 F.M.C.



22 FEDERAL MARITIME COMMISSION

Both parties suggest that we erred in concluding that only com-
parative loading costs and carrier competition are properly to be
considered in arriving at adjustment of rates as between ports. In
support of their position, the parties quote from prior Commission
decisions which appear to hold to the contrary.

The Conference cites Port of New York Authority v. AB Svenska
et al., 4 F.M.B. 202, 209 (1953), in which the Commission stated:

Even though we find that no unjust discrimination has been shown to be the

cause of any injury to New York or Newark, we may say that a rate differential
against a port may not be justified for the sole reason that the cost of operation at
that port is greater than at another competing port. In Port Differential Inves-
tigation, 1 U.S.S.B. 61 (1925), the Shipping Board said at page 69:
“% % * the board does not concur in the theory that a carrier is justified in burden-
ing a port with a differential for the sole and only reason that the cost of operation
from that port is greater than from some other port. It is obvious to the board
that many elements, such as volume of traffic, competition, distance, advantages
of location, character of traffic, frequency of service, and others are properly to
be considered in arriving at adjustment of rates as between ports.”

The Conference also points out that in Rates from Jacksonville to
Puerto Rico, 10 F.M.C. 376 (1967), the Commission recently stated
that:

* % * yolume of traffic, competition, distance, advantage of location, character
of traffic, frequency of service, and others are properly to be considered in arriving
at adjustment of rates between ports.

The Conference concludes that the Commission decision in this
proceeding is directly contrary to its previous decisions and that the
holding should be reconsidered in light of the previous decisions.

The Port Authority also feels that our conclusion that differences in
loading costs can justify rate differentials is contrary to our con-
clusion in Surcharge on Shipments from Buffalo, New York, 7 F.M.C.
458, where it was held at page 462:

There are also other elements which should be considered in determining
whether a rate differential at a particular port may be upheld, such as volume of
traffic, competition, distance, advantages of location, character of traffic, frequency
of service, and others, Port Differential Investigation, 1 U.S.S.B. 61, 69 (1925).
The Conference made no attempt to present evidence on any element except
terminal costs.

Hearing Counsel have expressed agreement with the petition for
reconsideration.

We have considered the petitions of the Conference and of the Port
Authority. We recognize the prior Commission cases cited therein and
endorse their holdings. To the extent that our prior decision in this
docket regarding criteria to be considered in determining propriety

12 F.M.C.
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of rate differentials is inconsistent with the holdings of the above-
mentioned cases, it is hereby rescinded.

This does not affect our prior decision to remand, since the same
inadequacies in the record regarding costs and competition still exist.
As indicated in the cases cited to us, these two factors should be con-
sidered along with the others mentioned in reaching a conclusion
regarding the Conference’s rate differentials.

For these reasons, we are seeking more evidence on remand. At this
juncture we will not limit the evidence on remand to the areas of com-
petition and costs. Rather, any further evidence deemed necessary
concerning any of the other relevant factors will also be considered.

There remains the question of how extensively the question of com-
parative costs should be explored. The Port Authority and Hearing
Counsel suggest that if costs are to be considered all steamship oper-
ating costs should be exposed on the record, rather than to limit evi-
dence to loading costs. The Conference opposes this view and feels
that it is unnecessary to go into such detail to justify the challenged
rates in a case such as this which is not a domestic rate case.

The question of costs is present in this proceeding only insofar as
the Conference has suggested that a difference in loading costs at the
various ports should be considered as justification for the rate dispar-
ities. All we are saying or asking is that to the extent that the Con-
ference would have us use the cost criteria as justification for the rate
disparity, it must include in the record the requisite data and infor-
mation which would substantiate the conclusion asserted.

An appropriate order will be entered.

ComumissioNER GEorGE H. HEARN concurring and dissenting:

I dissent from the supplemental report of the majority insofur as
it denies the petition of the Port of New York Authority that the
Commission reverse its decision to remand and find the rates in
question unlawful. In all other respects 1 concur in the majority’s
supplemental report herein.

The majority now opens the case on remand to all facets of the
question of violations of sections 16 and 17 of the Shipping Act,
1916, and the entire range of issues are to be litigated anew. The
respondents were given ample opportunity but were unable to rebut
the plain facts, i.e., that neither higher costs nor any other reasons
compelled the port-restricted discounts. (Tr. of Oral Argument, p. 36;
Tr., pp. 533-534, 565, 576; Tr., pp. 24-25, 502-503, 627; Initial
Decision, p. 21.) There is, therefore, no reason to give the respondents
an opportunity to present facts on remand which it was incumbent
upon them to present at the outset.

12 F.M.C.
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I conclude, as I did in my opinion on original consideration, that
the present record plainly indicates evidence sufficient for a finding
of violations of sections 16 and 17. (I incorporate herein by reference
my opinion in our prior report in this case.) 11 ¥MC 430 The
respondents did not then offer any acceptable justification of the
clearly established facts of the detriment to the Port of New York
and the port-restricted discounts as the cause thereof. No purpose
will be served now by reopening this case for the gathering of appar-
ently non-existent evidence.

I would reverse the prior decision to remand and find the rates in
question unlawful under sections 16 and 17.

(S) Francis C. HurnEy,
Assistant Secretary

Docker No. 65-34

In THE MatTER OF DiscounTiNG CoNTRACT/NONCONTRACT RATES
PursuanNT To Provisions oF ITem 735, NoTE 2, oF THE INDIA,
PakisTaN, CeEyLoN aAND BurMA OurwaRDp FrREIGHT CONFERENCE
Tarirr No. 10

ORDER

The Commission having this date made and entered of record a
supplemental report on reconsideration in this proceeding, which
supplemental report is hereby referred to and made a part hereof;
It is ordered, That the remand in this case now pending before the
Examiner, consider all of the relevant factors indicated by the supple-
mental report.

By the Commission.

(S) Frawncis C. HurNEY,
Assistant Secretary

12 *.M.C.
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No. 6744 (Sus. 1)

In THE MATTER OF AGREEMENT No. DC-30 Berween SourH

ATLaNTIC & CaRrBBEAN Lines, INc. aANp TMT Tramer FEerry,
Inc. (C. GorpoN ANDERsON, TrusTEE) FILED PURSUANT TO SEC-
TIoN 15, SHIPPING AcCT, 1916

Adopted July 24, 1968

Agreement DC-30 between South Atlantic and Caribbean Lines, Inc.,, and TMT .
Trailer Ferry, Inc. (C. Gordon Anderson, Trustee) fixing rate on refriger-
ated cargo from Florida Ports to Ports in San Juan, approved.

John Mason for respondent South Atlantic and Caribbean Lines,
Inc.

Homer 8. Carpenter for respondent TMT Trailer Ferry, Inc.

R. Stanley Harsh and Donald J. Brunner, Hearing Counsel.

INITIAL DECISION OF HERBERT K. GREER, PRESIDING
EXAMINER?

The background for this investigation is found in South Atlantic
and Caribbean Lines, Inc. (SACL) v. TMT Trailer Ferry, Inc. (C.
Gordon Anderson, Trustee) (TMT),Docket No. 6744, wherein SACL
alleged that a freight tariff rate of $900 per 40-foot trailer on refrig-
erated freight, N.O.S., filed by TMT was unreasonably low. In that
proceeding, after a motion to dismiss had been filed and a subpoena
duces tecum had been executed, the parties being desirous of avoiding
delay and expense of further litigation, entered into a stipulation and
agreement, DC-30 which provided :

1. TMT will promptly publish in their Freight Tariff No. 4, FMC-F No. 5,
Item No. 1208, a rate on “Refrigerated Freight, N.O.8.”, of $975.00 per 40-foot
trailer, including pickup and delivery at loading and discharging ports, the rate

to become effective 30 days after publication, in place of the presently effec-
tive rate of $900 per 40-foot trailer, dock-to-dock.

1 This decision became the decision of the Commission on July 24, 1968.

25
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2. TMT will also publish a trailer overload charge of not less than $1.00
per 100 pounds, to apply to that part of any shipment transported at the rate
described in Paragraph No. 1 that exceeds 40,000 pounds. It is not the intention
of this paragraph to prejudice or interfere with any other measures by which
TMT limits or controls the overloading of trailers by shippers.

3. Nothing in this stipulation and agreement prejudices or limits the right of
either TMT or SACAL to make such future changes in their respective rates on
refrigerated traffic as, in their respective sole and separate judgment, may be
warranted in the future. In the event of any future change by either of them,
nothing in this stipulation and agreement shall prejudice or limit the right
of the other to exercise any available right or action in connection therewith.

4. Upon the effectiveness of the actions described in paragraphs 1 and 2 above,
SACL will move to dismiss the complaint herein, with prejudice.

5. This stipulation and agreement will become effective upon approval by the
Federal Maritime Commission pursuant to section 15 of the Shipping Act, 1916,
or upon their ruling that such approval is not required.

The Commission ordered this investigation to determine whether the
agreement should be approved, disapproved, or modified under section
15 of the Shipping Act, 1916 (the Act), and whether the agreement
would violate section 18 (a) of the Act, with a view toward making such
findings and orders as facts and circumstances shall warrant.

At the prehearing conference held in this proceeding on June 11,
1968, counsel for respondents SACL and TMT, and Hearing Counsel
agreed that the basic issue presented was the compensatory nature of
the freight rate of $975 per 40-foot trailer on refrigerated freight and
further agreed that after conferring, they would come forth with
a stipulation of the cost figures relating to that rate. The stipulation
and motion to dimiss was filed on June 28, 1968. The parties stipulated
that if John J. Gabel, Assistant to the General Manager of TMT, was
called as a witness, he would testify that the total trailer load expense
for the transportation of refrigerated cargo between Miami or Jack-
sonville, Fla., on one hand and on the other San Juan, P.R., in-
cluding pickup and delivery, amounts to $927.28. It was further
stipulated that if Delia E. McDermott, staff accountant, Federal Mari-
time Commission, was called as a witness, she would testify that she
spent eight (8) days in TMT’s principal place of business, reviewing
its records as they relate to the computations upon which Mr. Gable
based his conclusion, and that she believes the items set forth therein
are generally accurate, and that the resulting figure of $927.28 fairly
represents the total cost to TMT of transporting refrigerated cargo in
trailerloads between Miami or Jacksonville, Fla., and San Juan, P.R.,
including pickup and delivery. The computation upon which the stip-
ulation was based and which was included therein, is appended hereto
and made a part hereof.

12 F.M.C.
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TMT is, and has for some time, been in the experimental stages of
reefer operations. Its profit per trailer is $47.72 or approximately 5
percent based on the interim costs presented. Although the cost com-
putations may vary when the experimental stage has passed, avail-
able figures warrant a conclusion that as of the present, the rate
is compensatory but not excessive.

The fact that a rate is compensatory is not, in all cases, conclusive
of its compliance with the Act, however, the rate here at issue is
established by a section 15 agreement. Section 15 of the Act in pertinent
part, provides:

The Commission shall by order, after notice and hearing, disapprove, can-
cel or modify any agreement, or any modification or cancellation thereof, whether
or not previously approved by it, that it finds to be unjustly discriminatory or
unfair as between carriers, shippers, exporters, importers, or ports, or between
exporters from the United States and their foreign competitors, or to operate
to the detriment of the commerce of the United States, or to be contrary to the
public interest, or to be in violation of this Act, and shall approve all other agree-
ments, modifications, or cancellations.

All parties have been afforded opportunity to present evidence,
hearing counsel representing the public interest, and no evidence has
been adduced that would warrant a finding that the agreement, fixing
the rate at $975.00 per 40-foot trailer of refrigerated cargo, is derti-
mental to the commerce of the United States or otherwise in violation
of the Act. Nor is there any basis for a required modification of the
agreement in any respect. The parties have waived briefs or oral
argument.

It is concluded that Agreement DC-30, entered into by and between
SACL and TMT on October 5, 1967, should be and hereby is approved,
and this proceeding discontinued.

Hereerr K. GReEg,
Presiding Examiner.
Wasmineron, D.C., July 2, 1968.
12 F.M.C.
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Docker No. 66-65

Barommurn Lumeer & Savres Core.
V.

Port or NEw YORK AUTHORITY, ET AL.

Decided August 14, 1968
SUPPLEMENTAL REPORT ON RECONSIDERATION

By tae ComMission (John Harllee, Chairman,; James V. Day, Vice
Chairman; Ashton C. Barrett, George H. Hearn, James F.
Fanseen, Commissioners) :

This proceeding was instituted by a complaint filed by Ballmill
Lumber & Sales Corp. (Ballmill) against the Port of New York Au-
thority (Port Authority), Weyerhaeuser Co. (Weyerhaeuser), Atlan-
tic Terminals Inc. (Atlantic), and Maher Lumber Terminal Corp.
(Maher). The complaint charged violations of sections 16 and 17 of
the Shipping Act, 1916, and requested reparation.

The Commission decision in this proceeding was served April 26,
1968. (11 FMC 494) We now have before us a petition for reconsidera-
tion filed by Maher. Ballmill has submitted a reply to Maher’s
petition.

In our report in this proceeding we found that the Port Authority
has violated sections 16 First and 17 of the Act in connection with its
leasing arrangements at Port Newark with Weyerhaeuser and Ball-
mill (both wholesale dealers of lumber). We found that Weyerhaeuser
had been preferred and that Ballmill and other lumber dealer lessees
at Port Newark had been prejudiced as a result of the leasing
arrangements.

The facts surrounding the preferential leasing arrangements are as
follows.

When the Port Authority took over the administration of Port
Newark in 1948, it made the decision that no new lease would issue
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which gave the lessee the privilege of performing the backhandling of
lumber.* All lessees were to use the services of the Port Authority, its
agent, or designated independent contractor (Maher). The lease ne-
gotiated by Ballmill required Ballmill to use Maher for all back-
handling of lumber.

However, when Weyerhaeuser negotiated a new lease with the Port
Authority in 1953, it was successful in retaining the right to back-
handle its own lumber. Weyerhaeuser, pursuant to its earlier lease, had
been operating a public terminal at Port Newark through its wholly-
owned subsidiary, Atlantic. Atlantic not only performed terminal
services for its parent, Weyerhaeuser, but for other receivers of lum-
ber and for water carriers. Under its renewed lease in 1953, Weyer-
haeuser retained the right to operate its public terminal through At-
lantic. No other fenant or lessee of the Port Authority was successful
in acquiring a similar lease provision.

We concluded that these leasing arrangements gave Weyerhaeuser
an unreasonable preference over other lessees inasmuch as Weyer-
haeuser was permitted to perform its own backhandling and to operate
a public terminal while all other lessees were required to use the back-
handling services of Maher, the Iort Authority’s independent
contractor.

Upon finding the above-described violations, we ordered the Port
Authority to cease and desist from engaging in the violations and to
notify the Commission within 30 days of the manner in which it is
complying with the Commission decision.

On May 24, 1968, the Port Authority advised the Secretary of the
Commission that it was authorizing Ballmill to do otherwise than
to employ Maher for the backhandling and other handling of lumber
at Port Newark. The Port Authority further advised that as soon as
the necessary administrative authority can be secured, they were will-
ing to amend the lease with Ballmill so that section 3 thereof, which
sets forth Ballmill’s “Rights of Use,” will not prevent the operation
by Ballmill on its premises of a public lumber terminal.

In other words, the Port Authority proposed to remove the unrea-
sonable preference to Weyerhaeuser by offering a similar preference
to Ballmill.

Upon learning of the Port Authority’s proposed method of compli-
ance with our order in this docket, Maher filed a petition for recon-
sideration and for modification of the Commission’s report served
April 26, 1968.

1 Backhandling is the delivery of lumber from ship's tackle to a place of rest on the

tenant’s premises or to a place of rest on the public terminal in the case of nontenants or
of those tenants using the public terminal.
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Maher suggests that the Port Authority’s proposed method of re-
moving the preference to Weyerhaeuser does not dispose of the matter.
Maher feels that the problem cannot be solved by extending a similar
preference to Ballmill, but rather that it can only be solved by remov-
ing from Weyerhaeuser the right to backhandle its own lumber and to
operate a public terminal. Maher argues that if giving Weyerhaeuser
the right to perform their own backhandling preferred Weyerhaeuser
over other tenants, it similarly preferred Weyehaeuser over all users
of the port. To give Ballmill the right to perform its own backhan-
dling would not remove the preference but would merely compound it,
inasmuch as all other receivers of lumber at Port Newark are still
denied the right to pick up their own lumber until it has been back-
handled to the transit area.

Maher states ihat it is impractical to allow every lumber receiver
to pick up his own Jumber at ship’s tackle since to do so would result
in delay and congestion and, therefore, it is no solution to offer the
privilege to all. Rather, Maher suggests that the Port Authority ter-
minate the special privileges accorded to Weyerhaeuser. This would
remove all preference and prejudice.

Ballmill states in its reply that it has no objection to the petition
for reconsideration insofar as it urges the Commission to withdraw
the privileges granted Weyerhaeuser to operate a public terminal and
to backhandle lumber.

Ballmill suggests that the Port Authority’s offer to give Ballmill
the right to operate a public terminal on its premises is an inconsistent
and illusory offer and does not remove the undue advantage to Weyer-
haeuser. Ballmill points out that while its facilities are right next door
to Weyerhaeuser-Atlantic, the berths of Weyerhaeuser-Atlantic con-
tinue to be unavailable for use by Ballmill. Ballmill suggests that
without a new reasonably comparable long-term lease, without reason-
ably similar compactness of facilities, without reasonably comparable
adjacent berth facilities, and without adequate adjacent transit areas,
it is simply a meaningless gesture to tell Ballmill that they can have
the same rights as Weyerhaeuser by backhandling their own lumber
and operating a public terminal on their premises.

We are not asked upon reconsideration to change our conclusion
that the Port Authority has unduly preferred Weyerhaeuser over Ball-
mill and other lumber dealers in respect to its leasing arrangements
at Port Newark. We are only concerned herec with how the Port
Authority might best remove such preference.

We do not suggest that this preference can only be removed by
denying Weyerhaeuser the above-mentioned privileges. As e previ-
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ously indicated, we wish to permit the Port Authority to determine
how they would remove the illegal preference. We will, however,
provide a framework within which the Port Authority can make its
decision.

The Port Authority could choose to remove the privileges from
Weyerhaeuser and thereby remove the preference. However, should
the Port Authority decide to continue to afford the privilege to Weyer-
haeuser, there remains the alternative of affording a similar privilege
to Ballmill and others similarly situated. The Port Authority may
say that it has already indicated to Ballmill that it too can havethe
priviliges of backhandling and operating a public terminal on its
premises. However, we think Ballmill’s objection to the Port Author-
ity’s offer is valid inasmuch as the Port Authority’s offer is illusory.
Ballmill cannot practically operate a public terminal on its present
premises inasmuch as it does not have the use of berth facilities or
transit areas. Therefore, we feel that if the Port Authority chooses to
remove the preference by affording Ballmill the same privileges as
Weyerhaeuser, the Port Authority is required to do more than to
permit Ballmill to perfotm such services under the confines of its
present leasehold. The Port Authority must place Ballmill in a posi-
tion comparable to Weyerhaeuser in respect to the operation of a
public lumber terminal and the backhandling of lumber.

We are still faced wth Maher’s objection that to afford Ballmill such
privileges merely compounds the preference inasmuch as other lumber
dealers at Port Newark are still denied the privileges.

Space restrictions and the problems of delay and congestion which
would ensue do not make it feasible to permit all lumber dealers to
pick up their lumber at the Port Newark terminals. Therefore, we
do not think it is unreasonable for the Port Authority to prohibit
nontenants from performing their own backhandling. Similarly, it is
not unreasonable for the Port Authority to restrict the privilege of
backhandling of lumber by lessees to their own premises. In other
words, if Ballmill is allowed to operate a terminal, it could not back-
handle from Weyerhaeuser’s terminal or vice versa. By the same token,
nontenants could not expect to go to Ballmill’'s, Weyerhaeuser’s, or
Maher’s terminals and perform their own backhandling.

In our April 26,1968, report we also fund that the portion of Maher’s
lumber handling tariff which provided a volume discount for the
handling of lumber at Port Newark subjected Ballmill to undue and
unreasonable disadvantage in violation of section 16 First and to
be an unreasonable practice under section 17 of the Act. This disad-
vantage to Ballmill was found to result from the fact that the vol-
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ume discount on backhandling was not available to Ballmill. This
came about by reason of the fact that the discount rate provision ap-
plied only to the complete package of truck loading, wharfage, and
backhandling. Since Ballmill performed its own truck loading and
used its own premises for storage, it did not qualify for the discount.
Accordingly, Ballmill received no discount on the single service of
backhandling, and this was considered to prejudice Ballmill in its
efforts to compete for business. Maher was ordered to cease its viola-
tions and to modify its tariff provisions accordingly.

In its petition for reconsideration, Maher has suggested that if the
present order in this proceeding remains unchanged, there will be
no need for Maher to provide public backhandling to leased areas.
They requested that the order as to Maher be modified to permit them
to discontinue the publication of backhandling rates to leased areas,
but instead to contract privately for such services while continuing
in force their present structure, including volume discounts, in respect
to the public lumber terminal.

We could not approve Maher’s proposal to contract privately for
any such services to leased areas. We have previously held that to the
extent a terminal operator holds itself out to perform a particular
service, it must publish a tariff describing the charges for such service
to insure equal treatment of all users of the service. 7'ruck and Lighter
Loading and Unloading,9 F.M.C. 505,517 (1966).

However, if the development of circumstances causes Maher to com-
pletely discontinue backhandling services to leased areas, there would
be no prohibtion against Maher discontinuing the publication of back-
handling rates to such areas while continuing in force their present
structure, including volume discounts, in respect to the public lumber
terminal.

T herefore, it is ordered, That respondent Port of New York Au-
thority is hereby required within 30 days after the date of service of
this order to notify the Commission of the manner in which it is
complying with our decision and order in this proceeding.

It is further ordered, That the date within which Maher Lumber
Terminal Corp. must comply with our decision and order in this pro-
ceeding is hereby set for 2 weeks subsequent to the date on which
respondent Port of New York Authority complies.

[sEaL] (Signed) Tromas Lisi,

Secretary.
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Docker No. 65-45

InvesTicaTION OF OCEAN RATE STRUCTURES IN THE TrRADE BETWEEN
Unrrep States NortH AtvanTic Ports AND Ports 1N THE UNITED
Kinepom anp Erre—NorTH ATLanTtic UniTeEp KinepoM FREIGHT
CoNFERENCE, AGREEMENT 7100, ANpD NoRTH ATLANTIC WESTBOUND
FREIGHT ASSOCIATION, AGREEMENT 5850

Decided August 14, 1968

The North Atlantic United Kingdom Conference (NAUK) has established rates
on General Cargo N.O.S., Egg Albumen, Meat Offal, Onions, Plastic Sheeting,
Sleds, and Toys, which are so unreasonably high as to be dbtrimental to the
commerce of the United States contrary to section 18(b) (5) of the Shipping
Act, 1916.

Section 18(b) (5) contains two elements: (1) Is the rate unreasonably high or
low, and (2) has the unreasonableness of the rate caused detriment to
commerce ?

An unreasonable rate is one which does not conform to the ratemaking factors
of cost, value of service, or other transportation conditions; or a rate which
cannot be justified by one or more of these factors.

An adverse party may show prima facie unreasonableness by reference 10 a
lower rate on a similar commodity which moves in a reciprocal or competitive
trade.

A rate which is detrimental to commerce is one which causes some economic
harm to a segment of our commerce.

Certain rates of NAUK shall be disapproved to be effective 90 days from the date
of the order herein. Prior to that time NAUK shall file lower rates on these
items, with a justification of the level of the new rate based upon cost, value
of service, or other transportation conditions.

Burton H. W hite, Elliot B. Nizon,and Elkan Twrk, Jr., for respond-
ent North Atlantic United Kingdom Freight Conference.

Ronald A. Capone and Robert Henri Binder for respondent North
Atlantic Westbound Freight Association.

Peter J. Connell for Treasury Department.

Phillip F. Zeidman, Eugene J. Davidson, Robert B. Webber, and
George I. Kaplan for Small Business Administration.

Donald J. Brunner, Norman D. Kline, and E. Duncan Homner, Jr.,

Hearing Counsel.
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REPORT

By rue Commission : (John Harllee, Chairman,; James V. Day, Vice
Chairman; Ashton C. Barrett, George H. Hearn, James F.
Fanseen, Commissioners) :

INTRODUCTION

The Commission instituted this proceeding on December 9, 1965,
under sections 15, 18(b) (5), and 22 of the Shipping Act, 1916, and
section 212(e) of the Merchant Marine Act, 1936, to investigate the
ocean freight rates in the outbound and inbound trades between the
United States and the United Kingdom. Examiner E. Robert Seaver
served an Initial Decision on January 31,1968. The Commission heard
oral argument on May 17, 1968.

The order of investigation and hearing named as respondents: (1)
the North Atlantic United Kingdom Freight Conference (NAUK)
and its member lines, who establish the conference rates and file tariffs
applicable to the eastbound (outbound) cargo; and (2) the North
Atlantic Westbound Freight Association (NAWFA) and its member
lines, covering the westbound (inbound) cargo.

The Commission’s purpose in this proceeding is, primarily, to
investigate the following questions:

1. Is the outbound tariff rate structure, or any individual outbound
commodity rate, effectively higher than the inbound rate structure or
any individual reciprocal inbound commodity rates?

2. If such disparities exist, are they detrimental to the commerce
of the United States, contrary to the public interest, or otherwise in
violation of the Shipping Act; and, if so, should the conference agree-
ments be modified or disapproved under section 15 of the Shipping
Act?

3. Are any outbound individual commodity rates so unreasonably
high as to be detrimental to the commerce of the United States within
the meaning of section 18(b) (5) of the Shipping Act and, if so,
should the Commission disapprove such rates? Are any specific rates
in these trades detrimental to the commerce of the United States,
contrary to the public interest, or otherwise in violation of the Act?

4. Are any of respondents’ rates unjustly prejudicial to exporters
of the United States as compared with their foreign competitors, in
violation of section 17 of the Act, or do they give undue preferences
in violation of section 16. First?

5. If there is any discrimination caused by rate disparities in these
trades, what recommendations should the Commissien make to Con-
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gress in carrying out the Commission’s responsibilities under section
212(e), Merchant Marine Act?

Facts
The Conferences

NAUK serves the trade outbound from the North Atlantic ports on
the United States East Coast to the ports in the United Kingdom.
NAWTFA vessels serve the trade from the ports in the United Kingdom
to both the North Atlantic and South Atlantic ports on the United
States East Coast.* Some of the conference members offer express-type
service between the large ports of New York, Liverpool, and London.
Others call at the smaller ports in the United Kingdom- such as
Glasgow and Manchester-and at Baltimore; Philadelphia, and Norfolk
in the United States. Still other lines customarily serve both types
of ports.

Both conferences were formed after the serious financial difficulties
experienced by ocean earriers in 1907. Thus, these conferences are
among the world’s oldest and most stable conferences. Their members
are for the most part very old, well-established steamship lines.?

NAUK member lines carry 98 percent of the eastbound liner cargo.
This conference operates under a dual rate contract system and it has
some 8,000 dual rate shippers signed to exclusive patronage contracts.
Practically all of the eastbound cargo is carried at contract rates,
which are 15 percent lower than noncontract rates in these trades.

NAWFA has approximately 7,000 contract shippers under its
dual rate contract system and the members carry 94 percent of the west-
bound liner cargo. About 5,100 of the contract shippers are located in
the United Kingdom, and some 1,800 in.the United States. There are
also 203 signers to a special wine and spirits contract. The NAWFA
tariff expresses rates in terms of British currency.

Both conferences have the unanimous voting rule in their confer-
ence agreements; ie., if one member opposes any proposal brought
before the conference, the proposal is not adopted.

In both conferences, proposed changes in the rates and all'normal
questions pertaining to rates are taken up by a special group made
up of one member from each steamship line. These groups meet about
once a week. The rate groups take many factors into account, in a
vague, general, and undocumented way, in adopting or revising their
rates. They do not go over these factors item by item as they consider a

1 Bight of the ten NAUK members are also members of NAWFA. There are six members of
NAWFA, out of a total of fifteen, that are'not members of NAUK. Both conferences are made

up of British flag carriers, U.S. flag carriers, and third flag carriers.
2 For example, Cunard Line has been in this trade for 160 years.
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particular rate request or proposal, but the members of the ratemaking
bodies are expert in the field and, in casting the vote on behalf of their
company, they take some account of some of these factors.

Ratemaking fiactors are divided into three overall considerations:
competition, value of service, and cost of service, The conferences as-
sign overriding importance to competition and, the value of service.
By the term “value of service”, the conferences means more than any:
thing else the value of the commodity being shipped.

One factor alleged never to be considered by either conference in
arriving at a rate is the rate on similar commodities moving in the op-
posite direction. The NAWFA conference chairman confirmed the
fact that the conferences give no consideration to the rate in the op-
posite direction when they are considering a proposed rate change.
For some time the present NAWFA chairman was an official of the
Cunard Line and represented ‘Cunard in the rate committee for
NAWFA. When asked whether he conferred with the Cunard man on
the rate committee in the NAUK conference, he stated that he never
heard from their man in New York, except that, “We used to exchange
Christmas cards.”

In both conferences, the shippers desiring to take up rate matters
are permitted to meet with the conference committee, but they normally
present their applications for rate adjustments on a form, prescribed
by the conference, which calls for various pertinent information relat-
ing to the cargo.

In the application for rate modification, NAUK obtains the name
and description of the commodity, whether it is hazardous, the nature,
size,and weight of each package, the value and duty, the point of origin
and discharge, the present rate and requested rate, and the anticipated
volume of movement, the competitive commodities including price, and
reasons for the requested modification. The conference staff then pre-
pares an analysis of the application, containing substantially thissame
information, for the use of the rate committee. The analysis includes
information of rates from competitive sources of supply. In voting on
a rate request or proposal, the member representatives do.not state
their reasons or the standards considered, and the conference does not
record in its minutes the reasons for the action, the standards employed,
or notify the applicant of the reasons or standards if the request is
denied. Neither conference publishes the standards or criteria that are
taken into account in establishing rates.

The NAUK group of rate representatives of the member lines calls
regular and rather frequent meetings with large shippers. The meet-
ings may continue for a day or more, and the mutual problems are
thrashed out at length. These important shippers are able to exert sub-
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stantially more economic pressure in obtaining the rates they desire
than small shippers. Both conferences deal with shipper groups such as
the tobacco industry, the copper industry, and the apple industry. In
1966, NAUK received 174 requests for rate adjustments from shippers
and took favorable action on 140. NAWFA, in 1965, received 165 re-
quests from shippers for a reduction in rates and took favorable action
on 87 requests, well over 50 percent. The conferences are capable of
acting upon rate requests in a matter of hours, although normally the
requests are acted upon within a few days’ time.

The present ratemaking practices in NAUK, which go back for 75
years, have as their goal a yield of maximum profit to the carrier.
They seek to charge the highest rate on any particular commodity
under which the cargo will move. They freely concede that they chargas
“what the traffic will bear.” It is equally evident that the shipper
who is vociferous and persistent in pressing rate requests to the con-
ference is more likely to get a better rate than the shipper who does
not approach the conference. As stated earlier, the big shipper with
greater economic leverage gets better treatment than the occasional
shipper of cargo.

Thus, NAUK has established relatively favorable rates on heavy
moving commodities and has kept the rates on the items that move in
small gross volume near and, in some instances, above the high general
cargo rate of $70.75. A considerable concentration of rates on the heavy
moving items is found at the lower end of the rate scale. Seventy-eight
of the 116 rates on the heavy movers fall below $40 per ton.

Until 1965, the staff of the NAUK conference had no information re-
garding the volume of shipment of the various cargoes listed in the
tariff. However, since 1965, the member lines provide copies of the
manifests to the conference office and from these cargo statistics are
maintained. Such statistics are not submitted to the staff of the
NAWEFA conference. The members are “very secretive” about their
carryings, according to thechairman.

In both conferences, general increases in rates are subject to entirely
different practices and are the result of entirely different considerations
than those applicable to changes in individual commodity rates. They
stem from a comparison of overall revenue and overall costs. They can
and do result from either normal, gradual increases in carrier costs, or
some special circumstances that suddenly increase costs such as in-
creased stevedoring charges.

A comparison of the general increases of the two conferences shows
that through 1965, the westbound conference was increasing the level
of its overall rate structure at a greater rate of increase than the east-
bound conference. Then in 1967, the inbound conference adopted three
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general rate increases which total 22 percent, or slightly more consider-
ing that the last two percentage increases must be applied to the rates
as increased by the earlier 1967 increases. The record herein takes into
account the January 1, 1967 increase but, of course, does not take
into account the later six percent and eight percent increases which
were made after the record was closed.

There are some special factors that tend to keep the NAWFA rates
down: the existence of very active trade associations in the United
Kingdom that negotiate with the conference, competition from manu-
facturers on the Continent, ability of shippers to transship via Con-
tinental ports (the rates from the Continent to the United States being
lower-than those from the United Kingdom), nonconference competi-
tion from the United Kingdom and the Continent, conference com-
petition from the Continent, and carriers destined for the United
States Great Lakes and Gulf ports with cargo destined to midwest
points. NAWFA gives consideration to rate requests by individual
shippers in generally the same way that NAUK does, as described
above. Shippers in the United Kingdom who are discontented with
the conference rates can take the matter up with the Board of Trade
of the British Government. While the Board of Trade does not have
jurisdiction to fix rates, it can and does, on rare occasion, take the
matter up with the conference.

The Characteristics of the United States/United Kingdom Trades

The economies of the United States and the United Kingdom depend
very heavily upon one another as trading partners. In 1964, imports
from the United Kingdom constituted nine percent of our total imports
and imports into the United Kingdom from the United States ac-
counted for 12.percent of the United Kingdom total. Exports from
the United ‘States to the United Kingdom were $1,565,000,000 in 1965,
and imports from the United Kingdom to the United States in that
year were $1,405,300,000.

United States exports to the United Kingdom have risen steadily
since 1950, and the balance of trade has been favorable to the United
States each year.

The census figures for 1965 show that 600,000 long tons of commer-
cial liner cargo were transported in ocean commerce outbound and
567,000 tons inbound. When the bulk-type cargoes are elimihated from
these statistics, the tonnage carried by the conference vessels is slightly
higher inbound than outbound.

The commodities transported by the conferences in 1963 had an
aggregate value just under half a billion dollars outbound and a
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little over half a billion dollars inbound. In that year the inbound
conference carried 2 total of 1 ,181,461 measurement tons and 518,663
weight tons of cargo. The outbound conference carried 697,272 meas-
urement tons and -327 ,388 weight tons of general cargo, and 239,541
reasurement tonsand 191,632 weight tons of bulk cargo. The aggregate
revenue of the conference carriers inbound in 1963 was $26,240,981.
The total outbound revenues of the conference carriers on general
cargo in that year was $19,721,179, and on bulk cargo $1,345,668. These
figures have risen steadily with the result that in 1966 the inbound
conference carriers earned aggregate revenues of nearly $40,000,000,
and the outbound conference carriers nearly $34,000,000 oh general
cargoes.?

In the ensuing years since 1963, the inbound tonnage has remained
about the same while the outbound tonnage has increased substantially.
In 1966, the outbound conference carriers transported 1,206,481 rheas-
urement tons and 519,602 weight tons of general cargo.

The nature-of the general cargo moving in these trades is such that
they are known as “measurement” trades. That is, the great majority
of the commodities shipped measure up to far more than 40 cubic feet
per ton of weight. The average long ton of cargo in the eastbound
trade is estimated at 80 cubic feet and in the westbound trade, 90 cubic
feet.

The conference carriers offer fast and frequent service in both direc-
tions. The outbound conference vessels made 383 sailings in 1966, and
the inbound conference vessels made 411 sailings in that year.

None of the shippers who testified had any complaints on this score
and, in fact, most of them expressed complete satisfaction with the
servzioe. For many years, there has been an unusual degree of stability
in the rates and the service of the conference carriers in both directions.
This stability is very important to shippers because of their need
to quote and offer prices, including the cost of transportation, for con-
siderable periods in advance of the actual shipment. Thus, there is
an average of more'than one inbound and one outbound sailing per day
the year round. While this frequency of sailings is probably convenient
for shippers at times, it results in an extreme overtonnaging of these
trades.

The outbound conference vessels have sailed with an average unused
capacity of 60 percent in the past six years, and the inbound conference

3/The above figures for the inbound conference do not include bulk cargo either because
none was carried or the quantity was insignificant. The figures for nilitary cargo are not
jncluded in the outbound statistics for the reason, as pointed out by the principal expert
witness for respondents, that the conference does not establish the ratés om such cargo.

For the sime reason, the inbound carryings to the South Atlantic ports are excluded from
the comparisons because th9 outbound conference covers only the North Atlantic ports.
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vessels have sailed with an average of 66 percent unused capacity.
The only expert witness who spoke of a comparison in this regard
testified that this is the greatest unused capacity that he has ever found
inany trade.

Another significant characteristic of the trades, particularly the
outbound trade, is the predominance of a few major moving com-
modities. There were some 1,650 items in the outbound tariff in 1965.
Three quarters of the tonnage carried by the NAUK vessels that year
was transported under just 116 of these tariff rates. The heaviest
moving commodities outbound are industrial machinery, unmanufac-
tured tobacco, copper, apples and pears, barrels, road building equip-
ment, books, onions, fabrics, synthetic resin, and frozen meat products.
Inbound the quantity of whiskey exceeds by far that of any other
item moving in the trade, both in terms of tonnage and revenue. Then
come electrical machinery, wool, confectionery items, motor cars, record
changers, tractors, and steel wire. Sometimes commodities of the same
description move in both directions.

Competition in these Trades

Nonconference competition in these trades is very limited in terms
of the extent of carryings of the lines that compete with the respond-
ent conference carriers. In 1966, the nonconference share of liner cargo
was only two percent outhound and six percent inbound. This absence
of competition is due in part to the frequency and the quality of the
conference service, which is unexcelled, and because the conferences
employ the dual rate exclusive patronage contract system under section
14b of the Shipping Act. However, there is potential competition in
these trades, both from liner and tramp operators, and the conferences
are very sensitive to the possibility that an increase in rates, particu-
larly on the heavy moving commodities, or a decrease in the frequency
of their service, could permit competition to make inroads in these
trades.

The eastbound conference keeps the rates low on major moving
commodities in the fear that otherwise the shippers of, say, tobacco
might either use tramp operators or go to proprietary operations.
While there is a heavy movement of bulk-type commodities eastbound,
various difficulties incident to the transport of liner-type cargoes by
tramp carriers limited the amount of general cargo carried by tramps
to less than 26,000 tons outbound, and about 87,000 tons inbound in
1963. Equivalent figures were not shown for other years. The amount
of bulk cargo moving inbound in the aggregate is insignificant for
purposes of this proceeding.

Five nonconference liner operators offer more or less spasmodic
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service in these trades: American Export Isbrandtsen Lines (now a
conference member), Belgian Car Express Line, Marchessini Lines,
States Marine Isthmian Agency, Inc., and Waterman Steamship
Corporation. Belgian Car Express Line operates only westbound.
Marchessini has roughly one sailing a month from London, Waterman
will have three or four sailings a month from Southampton, and
States Marine about the same. The Belgian Car Express Line calls
only for particular shipments. American Export Isbrandtsen Lines
calls irregularly at Southampton and has inaugurated a fortnightly
all-container service with two specialized ships.

The respondent conference carriers also see potential competition
from the conference and nonconference liner operators offering service
from the Bordeaux-Hamburg range on the European continent to
the U.S. North Atlantic ports. Some 23 carriers are engaged in this
trade which is highly competitive. There is a limited use of these
carriers by way of transshipment at continental ports, both in the
eastbound and westbound directicn, but not in any significant amount.
Respondents fear that this competition will increase with the use of
through shipments in containers.

Carrier Costs and Revenues

There is no evidence of the valuation of vessels respondent carriers
devote to these trades and no data with respect to return on investment.

The overall carrier costs are approximately the same eastbound and
westbound in these trades. In a given locale, the rate for stevedoring
is the same whether loading or discharging, but a little more cargo can
be discharged per hour than loaded; therefore, discharging costs
are slightly less per unit of cargo. Stevedoring costs are higher in
the United States than in the United Kingdom; thus, the costs of
loading and discharging overall would be slightly less westbound.
The cost of Joading and discharging cargo amounts to approximately
40 percent, on the average, of the total carrier costs.

Comparison of Inbound and Outbound Rate Structures

There are about 2,730 commodities listed in the NAWFA tariff and
1,650 in NAUXK. Similar descriptions in the two tariffs are infrequent
and coincidental.

The tarifis cannot be compared by merely placing them side by
side and thumbing through the 200 or so pages of closely spaced
figures. The detailed study and comparison of the inbound and out-
bound rates and rate structures in these trades made by Daniel H.
Mater, Director, Office of Transport Economics, Federal Maritime
Commission, and his staff required a period of two years. It was the
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first time such a complete analysis and comparison of tariffs had been
undertaken so, to a degree, Dr. Mater devised techniques for the
comparison, althongh he was guided by recognized statistical prin-
ciples and methods.

The purpose of Dr. Mater’s study was to ascertain whether there
was a disparity in rates in the United States/United Kingdom trades
and, if so, in what amount. The analysis included three general
methods of comparison and charts were prepared to depict the result
of each operation. The first method compared the cumulative per-
centage of rates in the two tariffs within 160 one dollar rate blocks.
On a single chart, a curve was plotted for each of the tariffs showing
the relationship between the number of rates in each block and the
percentage this bears to the total rates in each tariff. Thus, at any
point on the respective curves, the percentage of rates below a cer-
tain dollar Jevel could be readily ascertained and the two tariffs com-
pared. One such chart was prepared for weight/measurement rates,
another for weight rates, and another for all rates in each tariff.* The
average rate westbound was $38.18, and the average rate eastbound,
$54.38. These figures were also described as the arithmetic mean of the
tariff rates.® The final analysis, after the January 1, 1967 increase in
the NAWFA tariff, concluded that the outbound rates were 38 per-
cent higher than the inbound rates.

The inbound tariff contains a much more detailed breakdown of
commodity descriptions than the outbound, which accounts for the
greater number of rates in the inbound tariff. In order to test the
contention that this difference in breakdown distorted the results,
Dr. Mater eliminated the diplicate rates with respect to all commodi-
ties in both tariffs and found that, on this basis, the disparity was 32
percent.’

On September 5, 1967, NAWFA filed a general increase in the
inbound rates in the average amount of six percent to become effective
December 18, 1967. A. general increase of eight percent in the inbound
tariff was later filed on December 29, 1967, to be effective January 13,
1968, as a result of the devaluation of the pound sterling on Novem-
ber 18, 1967, from $2.80 to $2.40. The increase was put into effect on

4 It should be noted that the inbound and outbound tariff generally quote rates on a weight
or measurement basis, whichever yields the greater revenue. There is only one rate quoted on
a measurement basis ; therefore, no measurement rates were compared.

6 This average is not reached by simply adding all the rates together and dividing by the
total number but, instead, each tariff was divided into twenty groups of rates, each repre-
senting five percent of the tariff ; the mean was then computed for each five percent group
and the average then of all of the five percent groups came to thirty-eight percent.

e Dr. Mater compared his study with certain actual results which seem to corroborate his
price list profiles.
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short notice.” Taking into account the fact that the devaluation would
cause some decrease in payments and the fact that a general rate
increase does not produce added revenue in the exact amount of the
increase because of “hold downs” resulting from shippers of specific
commodities insisting upon and obtaining exemptions from the
increase, and based on the expert testimony on these subjects in rela-
tion to previous increases, it can fairly be estimated that the two recent
NAWFA increases will result in a net increase in rates of at least
seven percent. The disparity in the overall rate structures, considered
as “price lists”, has been narrowed to approximately 25 percent with
these recent rate changes.

Rate Disparities Faworing High-Volume Commodities

The NAUK freight rates on commodities moving in large volume
are low compared to the rates on commodities moving in small volume
or on “paper rates”, the rates under which no traffic moves at present.
The ratemaking history and the rate statistics of the conference demon-
strate that if a shipper has a big block of cargo that will move steadily
in the trade, he can negotiate a much better rate with the conference
than the sporadic shipper or the shipper of a small volume of cargo.

The total revenue, weight tons carried, and average revenue per
weight ton for the 25 major moving commodities for each of the con-
ferences establish that the average revenue per weight ton on those in
the outbound conference was $29.36 while the average revenue per
weight ton on those in the inbound conference was $63.20.

The principal expert witness of the outbound conference testified
that, “NAUK tends to set low rates for heavy-moving commeodities
while maintaining rates higher on nonmoving or lightly moving items.”
He contested the statement of Dr. Mater that every item in the tariff
was just as important as every other rate and pointed out that tobacco,
for example, is carried at a rate which would be equivalent to $10
per ton W/M.? This commodity accounted for 20,622 tons outbound
in 1965. The witness said that the loss of this cargo would be a severe
disadvantage to the conference carriers and that the tobacco industry,
therefore, has a strong bargaining position since they could charter
vessels or use nonconference carriers if the conference rates were too
high. On the other hand, he said, the rate on fire extinguishers, of
which five weight tons were shipped outbound in 1965, is $88 per
ton and, theréfore, in his judgment, no one could “seriously claim

7 The devaluation would, without a rate change, decrease the amount paid by shippers in
the inbound trade.

s In the inbound conference, there is not the same rate disparity between the low-moving
and the heavy-moving items, The policy in the inbound conferences is to treat both cate-
gories of cargo the same.

° This rate has been increased since the time his study was made.
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that they had the same importance as tobacco. * * * Tobacco rep-
resents well over $1 million in revenue to the shipping lines, fire
extinguishers $500.” 1°

In 1965, the average revenue per weight ton for NAUK’s members
on commodities moving eastbound in quantities greater than 500 tons
was $45.65 as compared with an overall yield of $60.02, on the average.
The rates on small and spasmodic shipments have been maintained at
or above the generaﬂ cargo N.Q.S. rate ($70.75) and maintained low
for heavy-moving commodltles Of the 116 commodities that moved
easthound in quantities over 500 tons in 1965, 78 had a rate below
$40. On the other hand, 296 commodities that moved in small volume
had rates above $70.

One of the expert witnesses called by Hearing Counsel made a study
of this particular problem and reached the conclusion that the out-
bound tariff actually consists of two tariffs, one having higher rates
for the commodities moving in sparse quantities and. the .other with
low rates charged to the commodities moving in large volume: His
analysis of the 116 heaviest movers showed that the average revenue
per weight ton outbound was $45.65 in 1965, but the average revenue
per weight ton on the remaining 1,385 commodities was $102.96 per
weight ton. The overall average, inbound, was $55.85.

A study of the background of the ratemaking practices and activities
in the NAUK conference shows how this disparity came about. In
practically every year for the last 20 years, the conference has adopted
an overall rate increase. In one way or another, most of the heavy-
moving commodities have been exempted from these general rate
increases each year. This means that year after year, the small-moving
or nonmoving commodities are subject to annual increases, resulting
in a cumulative buildup of the rate level.

N.O.S. Ratés

The general cargo N.O. S. rate in the NAUK tariff is $70.75. The
equivalent rate in the NAWFA inbound tariff is $53.70 (447/6)
or, if the cargo value is very high, “32/6% ad valorém”, Thus, the
general cargo rate outbound is approximately 32 percent’ higher than
the reciprocal inbound rate. The outbound N.O.S. rate is at least 80
percent higher than the average rate outbound.

The general cargo rate is fixed without regard to any of the recog-
nized standards that are normally considered in the establishment

10 The conference witnesses acknowledged that tobacco could undoubtedly “stand a higher
rate”. The import duty alone is $27,000/ton,

1 The NAWFA tariff expresses rates in terms of British currency. For example, the term
447/6 denotes 447 shillings and 6 pence. The British pound (£) is equivalent to $2.40 and
there are 8/4 or 8.33 shillings to the dollar.
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of tariff rates,and it is not the product of any negotiation or bargaining
between the shipper and the carrier. This rate bears no relationship
to the cost of the service or the value of the service, because it is appli-
cable to a widely varying type of cargo; that is, any cargo for which
a specific commodity rate cannot be found in the tariff. The general
cargo N.O.S. rate in the outbound tariff is by no means a “paper
rate”. In 1965, the N.O.S. rate was used in the case of 10.6 percent
of the shipments. In a staff study of manifests, these “catch all” rates
were found to have applied to over one-half of the 194 outbound
shipments. These statistics include both the general cargo N.O.S. rate
and the N.O.S. rates for particular commodities. The individuel com-
modity N.O.S. rates are not always the same, but as to many com-
modities, the N.O.S. rate is $70.75.

The N.O.S. rates make up 10.6 percent in the outbound shipments
but only 2 percent in the inbound trade. The NAWFA tariff contains
substantially more commodity rates than the NAUK tariff because-it
breaks down the commodity descriptions into greater detail, and it is
for this reason that the NAWFA tariff has fewer items subject to
N.O.S. rates. The NAUK conference recently cancelled over 400
inactive rates. This will cause these commodities to take N.O.S. rates
if they are shipped.

The high NAUK general cargo N.O.S. rate places the onus on a
prospective shipper whose commodity is not listed in the conference
tariff to demonstrate that the commodity rate should be lower than
the N.O.S. rate. The shipper is usually in an unfavorable position to
justify a particular rate, as compared to the conference, because of
lack of economic pressure and lack of experience. The expert testimony
also demonstrated that it is psychologically forbidding and disturbing
for shippers, particularly small shippers, to try to convince a shipping
conference that the $70.75 N.O.S. rate should be, say, a $40 commodity
rate. Rather than undertake this burden, they often simply decide
against exporting the commodity.

The existence of the high N.O.S. rate admittedly causes the rate to
be higher on some commodities than it would be if a specific commodity
rate were in the tariff. This high N.O.S. rate is inhibiting the movement
of cargo. Conference witnesses gave examples of instances involving
the rates on lobster and on paper toweling where the high N.O.S.
rate was reduced by giving a lower specific commodity rate on these
items, which then permitted these commodities to move in the trade,
or increased the volume of traffic. The export of sleds was completely
prohibited by the application of the high N.O.S. rate, although sleds
had previously moved under a lower commodity rate.
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Apples and Pears

The outbound rate on apples and pears is $1.05 per box or carton
of 2.2 cu. ft.; 95 cents when palletized ; or $44.25 N.O.S. which has
since been cancelled. The cartons stow at about 50 to the ton and
measure 2.2 cubic feet each. The reefer rate is $1.55 per box. The rate
on apples in boxes in the inbound tariff is 262/6 per ton W/M, or
about $32; the outbound rate being about 37 percent higher. The
inbound reefer rate on fruit is 447/6 per ton W/M or just under $54,
while the outbound rate comes to $77.50.12

Apples and pears are the fourth largest commodity transported
by the outbound group in terms of carrier revenue. Apples move in
by far the larger quantity, but the rates on the two are the same. The
United Kingdom is the most important export market for the Ameri-
can shippers. Out of 6,093,000 cartons of apples exported in 1965,
1,655,000, or 27 percent, went to the United Kingdom. While this is
a slight increase over the preceding four years, at one time (1934-38)
the United States shipped an average of 4,261,000 cartons per year
and, earlier (1926-30), 8,344,000 per year. Now, a lot of the decrease
must be attributed to increasing competition from France, Italy,
Canada, and Australia. The rate from France to the United Kingdom
1s 75 cents per carton and from Canada 90 cents, unpalletized. The
United States and Canada lost 4,000 tons to France in the first period
of the 1966 season. In 1966, our exports of apples to the United King-
dom were down 20 to 25 percent.

Apples have an F.O.B. value of about $3.50, on the average, per
bushel or carton. The freight approaches one-third of the value,
a comparatively high percentage. The apple exporters testified that
they will not be able to continue to export at the present level unless
the rate is lowered, that both they and the NAUK carriers will lose
revenue if the present rate is maintained.

The shipper requests for reductions have been denied by the out-
bound conference. There is uncertainty in the record as to the exact
extent of the difference between the parties, in dollars, because of a
dispute as to the definition concerning palletized fruit.

Automobiles

The outbound rate on unboxed automobiles is $32.50 per ton W/M
and inbound it is 105/, or about $12.65 on the larger cars. It costs
about $370 to ship the average car (460 cubic feet) from the United
States to the United Kingdom via NAUK carriers. The same car

12 The eight percent inbound increase, which is pending as this decision is in process of
;reparation, has been taken Into account in this and other comparisons described herein.
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can be shipped from the United Kingdom to the United States for
just under $100. All cars are shipped unboxed, today.

The British manufacturers exported some 12 000. weight tons of
automobiles to the United States in 1965, or about 10,000 vehicles.
These exports are increasing. The carriers earned $1,240,924 revenue
on these cars. These compete with autos manufactured in the United
States and American cars compete in England with cars manufactured
there and elsewhere, albeit with little success. Few American cars are
exported to Great. Britain; in 1965 there were 284. This is due in part
to British import duties, the preference of the English for the smaller
cars, and other factors. But the high freight rate also contributes
to dwmdhng exports, according to the testimony of the representative
of the American Automobile Ma.nufa,cturer s Association.

Books
The outbound rate at which hardback books are transported is the
rate on books, N.O.S., or $70.75 per ton W/M. The outbound rate on
papelbacks, 1nclud1ng comic magazines, is $58.50 per ton W. The
inbound rate on books is based on a scale according to value:

Value up to £ 30/40 cu. ft___ . __.____ 223/6 W/M
Vialue up to £ 60 cu. ft ——— 291/6 W/M
Value over £ 60 cu. ft e 372/6 W/M or 32/6% ad valorem

The average rate inbound is about $35.50, about one-half of the
outbound books, N.O.S. rate.

Shippers of paperbftck books and magazines testified at some length
in protest agamst the then $70 per ton rate. They were confident that
a reduction in the rate would cause an increase in exports. Thereafter,
NAUK reduced the rate to the present $58.50.

Books, as an item of cargo, flow in substantial volume in both direc-
tions. The United Kingdom imposes no import duty on books. The
United States hasa small, troublesome duty of three percent on books.
No other nation imposes a tariff on books.

Egg Albumen

Dried egg albumen is a by-product in the manufacture of cake mixes.
Two exporters of this commodity testified at the hearing in objection
to the rate of the outbound conference. The value of egg albumen is
about $1.00 per pound and the NAUK rate is approximately $.0485
per pound, or about five percent of the value. The exporters operate
on a profit margin of less than five percent. The principal competition
of the American exporters in the British market are exporters from
Red China. The competition is so keen that just a few cents difference
in price means a loss of the sale. One shipper exports about 700 tons a
year to the United Kingdom and another somewhat less than this.
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The outbound rate on this commodity was $42.50 per ton W/M at
the time of the hearing. NAUK increased this rate to $43.50 per ton
W /M, effective January 30, 1968. The inbound rate is 332/- per ton
W/M, or approximately $40. There is a large disparity between the
outbound rate of the NAUK conference and the rate from North
Atlantic ports to the Continent. The rate to Hamburg is 214 cents per
pound. The larger shipper does not like to use the nonconference lines,
going to the Continent, and then to England through transshipment,
because the bacterial regulations make this difficult. Apparently, egg
albumen does not move westward in this trade.

The shipper testified that a lower rate, comparable to that to the
Continent, would dramatically increase his sales and that the higher
outbound rate, as compared to the rate from a competing source, is
impeding the export of this commodity.

Meat Offal

The outbound rate on meat offal is $74 per ton W, and the inbound
rate is 848/— per ton W/M, or about $42. This commodity stows at
40 to 60 cubic feet per ton, so the W/M rate translates to something
a little under $53 per ton on a weight basis. The rate on this commodity
to the United Kingdom from Australia is $54.14 and from New
Zealand $63.62. Suppliers from those countries compete with the
American exporters to the United Kingdom. These same rates apply
to continental European ports from those countries. From South
America the rate to the United Kingdom is $54.04 free in and stowed,
and from South America to continental European ports the rate is
$60 free in and stowed. The rate from North Atlantic ports to Euro-
pean continental ports is $55.75 per long ton. This product goes to

e Havre at $2.60 per 100 pounds on the same vessel that transports
the commodity to London for $3.30 per 100, even though the vessel
stops first at London.

Very large quantities of meat offal are exported to the United
Kingdom each year, but the relatively high outbound rate has pre-
vented: sales and a lower rate would increase the exports of this
commodity.

The witness on behalf of Armour & Company, a major shipper of
this commodity to the United Kingdom, testified as follows:

In view of strong competition from Australia and New Zealand, meat packers
who can produce the same products cheaper than U.S. packers and who also
enjoy lower rate of import duties, we solemnly feel that the current ocean
freight rates from U.S. ports to the United Kingdom on frozen variety meats
should be reduced to the level of the rates to continental ports.

The rates to U.K. are about three quarter cent per pound higher than to the
continent and our Sales Department has many times advised that they could
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not sell in U.K. as our delivered price was one quarter cent or one half cent
per pound higher than buyers were willing to pay. This would indicate if U.K.
rates were at the same level as continental rates, our quotations would many
times result in sales that we cannot make under existing rates.

The witness for International Packers, Ltd., testified that the rates
to the United Kingdom from North Atlantic ports should not exceed
the rates to the Continent since the costs of the steamship operators
are comparable on a voyage to the United Kingdom as to the Con-
tinent. He stated that the rates from competing market areas to the
United Kingdom are either the same or slightly lower than the rates
on the same meat items from the United States to the Continent. An
exhibit attached to the testimony of the witness of Swift and Com-
pany, another large exporter of this product, states:

The rates from South America, New Zealand and Australia which are con-
siderably greater distance from North Atlantic ports to United Kingdom clearly
indicate the unreasonableness of the present applicable rate of $74 from North
Atlantic U.S. ports to the United Kingdom.

Then, in another letter attached to the testimony of this witness, he
states:

We can say very definitely that a reduction in the ocean freight rate would
increase our tonnage [to U.K.] via North Atlantic ports, inasmuch as this would
make us somewhat competitive with other gateways.

In these same communications and in his testimony, this witness,
as well as other witnesses, also raised the question of the reasonableness
of this conference allowing only a five percent differential on container
or trailer shipments, whereas the rate to the Continent includes a
differential of 10 percent for containers and trailers.

Onions

The onion is an important commodity in our exports to the United
Kingdom; in fact, the United Kingdom is the chief consumer of
onions exported from the United States, amounting to 500,000 bags
with a value of over $600,000 in 1965. Onions are exported principally
from New York State. Their value fluctuates over a rather wide range,
but generally the freight rate is about 20 percent of the value. The
eastbound rate is presently $39.50 per weight ton, not refrigerated.®
The outbound rate is 24 percent higher than the inbound rate of
267/ per ton W,

The complaint of the onion exporters was not so much based on the
disparity between the outbound and the inbound rate, although this
inbound rate does furnish a useful basis of comparison even though

13 At the time of hearing the rate was $32.50.
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onions are not imported from the United Kingdom. The basis of the
complaint was the fact that the export rate from American North
Atlantic ports is somewhat higher than the rate from Canada, which
is the chief competitor of the United States exporters. The rate from
Canada to the United Kingdom is $27 from Montreal and Quebec
and $31 from Toronto. The Canadians also have the benefit of paying
the freight in Canadian dollars that have a value of 93 cents,
American.

Plastic Sheeting

The Walsen Consolidated Mercantile Company exports to the
United Kingdom two grades of plastic sheeting of the type used for
furniture upholstering. One is a mylar vinyl laminate of high quality
and a value of 90 cents per yard, while the other not reinforced with
fabric, is a plain vinyl having a value of 22 cents per yard. NAUK
has a single freight rate on plastic sheeting of $59.75 per ton W/M.
This comes to 20 percent of the value of the cheaper material. The
NAWFA tariff has a sliding scale for the rate on plastic sheeting based
on the value of the various grades. The inbound rate on the plain
vinyl having a value such as that shipped by Walsen is $33 per ton
W/M. Walsen established that this rate is seriously inhibiting the
export of this material. In order for this commodity to compete in
the United Kingdom market, the lower valued vinyl must have a lower
rate than those that have higher values.

Rags

J. Eisenbar and Son exports approximately one and one-half million
dollars worth of rags to the United Kingdom each year. These are used
inthe manufacture of bank note paper. The outbound rate on these rags
at the time of the hearing was $32.50 per ton W, and it has subsequently
been increased to $35.50. The inbound rate is $23.70, as found in the
NAWFA tariff under “Cotton waste.” Mr. Eisenbar testified that his
company imports annually from the United Kingdom several hundred
tons of linen rags which are different from those which his firm exports.
The linen rags cannot be used for the making of currency and are
not compressed by the same means. Thus, from the point of view of
value, stowage factors, and use, the two products are dissimilar. We
conclude that no disparity should be found between the two products
because of this dissimilarity.
Sleds

The S. L. Allen Company of Philadelphia lost 2 number of sales

of its Flexible Flyer sleds in 1966 because the NAUK conference de-
leted from its tariff the rate of $32.50, which, due to confusion within
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the conference ranks, caused the N.O.S. rate of $70.75 to be applied.
While the conference chairman testified that he intended that the rate
on “toys”, $35.50, apply when he eliminated the “sled” rate, this actu-
ally didn’t happen. One of the conferénce carriers quoted the $70.75
as the new rate.

Loys

The manufacturers of Ideal, Structo, Gilbert, Playschool, and other
well-known toys testified at the request of Hearing Counsel. The
American importer of the Matchbox line of toys from United Kingdom
testified at the request of NAWFA.

The outbound rate at which most toys move is $35.50 per ton W/M.
This averages about 33% percent of the value of the toys. The rate from
Canada to United Kingdom is $20 and this disparity has lost American
exporters business in the British market. It has also resulted in Ameri-
can firms licensing the manufacture of their designs in Canada for
export to the United Kingdom. Market research conducted by the
Playschool people resulted in their concluding that the freight rate tc
the United Kingdom was prohibitive. Another manufacturer testified
that he could get a foothold in the United Kingdom if the rate were
the same as that from Canada.

The NAWFA rate on the toys that exceed £200 in value per freight
ton is 273/-, or about $32.40, when the 1/13/68 increase of 8 percent is
added. The United States toy manufacturers export about $3,000,00(
of a total of $1 billion manufactured each year. British toy manufactur
ers export about 60 percent of the toys they make.

It is true, as respondents state, that other factors such as British im-
port duty, high mark-up in their stores, the 10 percent British sur
charge on imports, and other factors make it difficult for the Americar
toy exporter to compete. Our costs are no higher than those in Canada
however, except for the Commonwealth preference in import duties
Yet, the Canadians successfully export American toys and some of ou
exporters ship out of Canada.

Other Commodities

In addition to the foregoing commodities, the record contains evi
dence of the impact of rates upon the movement of the other descrip
tions of cargo. For instance, aquariums formerly moved under th
general cargo N.O.S. rate of $70.75, and this high rate was inhibitiny
sales and exports. A shipper sought a reduction to $35.50, but the con
ference granted a smaller decrease. Citing an inability to meet U.K
and Japanese competition, the shipper returned to the conference agail
for a rate of $35.50 in August 1966. The conference granted this re
quest, and the shipper’s exports increased three-fold.
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Another product, hog bristles, moves eastbound at the noncontract
rate of $2.65 per cubic foot. The westbound rate was $2.37 per cubic
foot. Hog bristles are shipped in both directions from time to time.
Exporters in this country experienced heavy competition in the U.K.
on hog bristles exported from Red China. However, the freight rate
does not appear to be impeding the flow of eastbound hog bristles be-
cause Meyer Line, a nonconference carrier to the Continent, has a rate
of $1.65 per cubic foot, including transshipment to the UK. The ship-
per who testified uses this nonconference rate.

The record contains data with respect to the export of scrap rubber
(tire buffings) to the U.K. Prior to June 1966, a large amount of rub-
ber buffings moved through North Atlantic ports to the U.K. This
amount gradually decreased in proportion to:the increase in NAUK
rates. However, while the rate has had an economic impact upon ex-
port of Tubber buffings, the NAUK rate is still lower than the NAUK
rate on ordinary scrap rubber. It is lower than a comparable NAWFA
rate, and it has not been shown that it is higher than a rate from a
competing source. Thus, there is no disparity in rates. The record also
contains some indication that shippers claimed that the NAUK rates
impeded exports. These include balloons, candy, copper, zine, lead,
tires, hospital equipment, and construction machinery. The record does
not show .in ‘what manner shippers of these commodities have been
disadvantaged by tlie NAUXK level of rates. The outbound rates on nuts
and lobsters were reduced to satisfactory levels during the pendency
>f this proceeding.

The only inbound rate that came under attack was the rate on lead,
out NAWFA has now reduced that rate and it is no longer being
rotested.

Discussion

The Examiner made appropriate findings under section 18(b) (5)
is directed in the Order of Investigation. Generally, he found that
he overall conference rate structure in the outbound North Atlantic
rade was not so much higher than the conference rate structure in the
'eciprocal trade, or the inbound so low, that these rate structures can
»e found to violate any provision of the Shipping Act.

The Examiner, however, noted generally that lowering the freight
-ate will cause more cargo to move, everything else being equal. This
reing so, the Examiner found that relatively high rates on low moving
T nonmoving commodities in the outbound tariff are inhibiting the
novement of goods in this export trade. This, he found to be contrary
o section 18(b) (5) under the test of the Iron and -Steel decision,**

14 I'ron and Steel Rates, Export-Import, 9 P.M.C. 180 (1965).
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because a disparity was shown to exist on low moving and nonmoving
commodities and this disparity has inhibited the movement of traffic
outbound. Consequently, it became the duty of the carriers to ex-
plain or justify that such higher rates were reasonable. This respond-
ents failed to do. Therefore, the Examiner required that the outbound
rates on commodities that moved in a volume of less than 100 tons
during the year 1965, at a rate in excess of $55 per ton W/M, shall
be reduced to that figure because any rates in excess of this figure are |
contrary to section 18(b) (5).

Next, the Examiner considered the N.O.S. rates in the outbound
tariff. The Examiner found that the high NAUK N.O.S. rate places
an undue burden upon shippers. He then stated that « * * * if the
N.O.S. rate were in an amount approximately equal to the average
rate in the entire tariff, the instances of this inequitable burden being
placed on the shipper would decrease substantially.” Therefore, the
Examiner found that some of the N.O.S. rates were contrary to sec-
tion 18(b) (5). He ordered that these N.O.S. rates be disapproved
and that NAUK promulgate new rates not to exceed $55 W/M.

Finally, the Examiner found that the rates on certain specific com-
modities, including Apples and Pears, Automobiles, Books, Egg-Al-
bumen, Meat Offal, Onions, Plastic Sheeting, Rags, Sleds, and Toys,
were contrary to section 18(b) (5). The Examiner disapproved the
outbound rates on these commodities and directed that such rates
be lowered to a level comparable with the rates in a reciprocal or
competitive trade.

Both conferences begin their discussions with certain warnings,
caveats, and complaints concerning the trial and development of the
proceeding. These reflections set the mood of respondents’ exceptions.
For instance, both respondents claim that their rates were not suc-
cessfully attacked by any party or a witness, shipper, economist, statis-
tician, or otherwise.

Secondly, respondents emphasize that shippers generally see no
merit whatever in a comparison of eastbound and westbound rates
between the United States and the United Kingdom. As NAWFA
says, “despite the extensive efforts of the Commission’s investigative
staff to obtain shipper testimony, the overwhelming response was a
resounding silence from the shipper community.” NAWFA and
NAUK thus argue that the scanty reply is strong testimony to the
absence of any widespread grievance of the shipping community.**

15 Most of the evidence to this effect was excluded by the presiding examiner, but now
under an offer of proof, the Commission has decided that this evidence is immaterial. A

finding of a violation of section 18(b)(5) does not depend upon the quantum of shipper
vehemence a record contains.
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Likewise, this lack of shipper response overshadows the meager
sprinkling of adverse shipper testimony.

The respondents also excepted to each adverse ﬁndang We will con-
sider these in conjunction with our discussion.of the issues. below.

The Examiner, after carefully analyzing the “price profiles” evi-
dence, concluded that the outbound rate structure was not effectively
higher than the inbound rate structure. The Examiner noted that
there was a 25 percent disparity between the overall rate structures
after the most recent rate increases of NAWFA. However, consider-
ing the aggregate amounts paid by shippers, the Examiner found
the.disparity to-be less significant. As Hearing Counsel conceded :

It appears to be true that if we concentrate on yield per ton for the major

moving commodities outbound (i.e., over 500 tons) compared to yield per ton
inbound [overall commodities], there is no higher outbound disparity.
We agree; no effective or significant disparity between the entire rate
structures of the two conferences has been proven which is violative
of the Shipping Act.*® This is not to say that Dr. Mater’s studies are
not probative evidence. Indeed, Dr. Mater’s analyses have served as
an effective, springboard into the examination of rates on low and
nonmoving commodities, N.O.S. rates, and specific commodities.

The Examiner next measured certain NAUK rates against the
standards of seotion 18(b) (5). After finding the rates on minor mov-
ing commodities, N.O.S. rates, and certain named commodities to be
so unreasonably high as to be detrimental to the commerce of the
United States contrary to section 18(b) (5), the Examiner ordered
these rates reduced to competitive levels. These holdingshave prompted
a rash of exceptions, general and specific. Most of these-exceptions bring
into question the very meaning of section 18(b)!(5).

We will first consider the meaning of section 18(b)(5), which
provides:

The Commission shall disapprove any raite or charge filed by a common earrier
by water in the foreign commerce of the United States or conference of carriers
which, after hearing, it finds to be so unreasonably high or low as to be detri-
mental to the commerce of the United States.

The section contains two elements:

1. Isthe rate unreasonably high orlow?

2. Has the unreasonableness of the rate caused detriment to com-
merce? In short, these elements require the definition and application
of two words: unreasonable and detriment.

18 Compliance with our decision with respect to N.O.S. rates and the rates on certain
specific commodities, will further reduce the overall disparity between the two tariffs.
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“Unreasonable” is a common regulatory term.'” In general, an unrea-
sonable rate is one which does not conform to the ratemaking factors
of cost, value of service, or other transportation conditions. In other
words, an unreasonable rate is one that cannot be justified by one or
more of these factors.

In 1nterpret1nor section 18(b) (5), the Commission has followed this
approach. In Iron and Steel Rates, Export-Import, 9 F.M.C. 180,
191-92 (1965), the Commission measured an outbound rate with an
inbound rate to see if one was high in relation to the other; i.e., whether
one appeared to be unreasonable. Upon an indication bhat a 1a,te was
unre)asonably high and after a showing of detriment to commerce, the
carrier quoting the higher rate would be required to justify the rate
on the basis of bona fide ratemaking factors.

In Outbound Rates Affecting Export High-Pressure Boilers, 9
FM.C, 441, 457 (1966), the Commission restated the position as to
whether a ra,te was reasonable with respect to accepted ratemaking
factors. In Invesgigation of Rates in the Hong Kong—United States
Atlantic and Gulf Trade, Dockét 1083, 11 F.M.C. 168, the Commis-
sion again followed thls approach under section 18(b) (8). The
initial step was to determine whether a rate was unreasonable with
respect to out-of-pocket costs (an acceptable raatemakmg standard).

Respondents argue that the Commrsswn, by using the comparison
of rates techmque, announced in /ron and Steel, supra, has read the

“unreasonable” standard out of section 18(b) (5). Respondents cite
the legislative hlstory of the provision :

In simmarizing Section 18(b) (5) for his colleagues prior to the
Senate vote on the bill, Senator Engle paraphrased it as follows:

* * % The Commission must disapprove any common carrier or conference
freight rate so wratwnall'y high or low as to be detrimental to our foreign com-
merce. (Index to Legtslatwe History of the Steamship Conference/Dual Rate
Law, 87th Cong., 2d Sess. (1962) ).

The late Senator Kefauver also gave guidance for the application
of Section 18(b)(5), when he said in an exchange with Senator
Engle:

* * * If the [rates] are so ezorbitently high that they are detrimental to the
commerce of the United States, the Commission will be authorized to disapprove
the rates.

Senator Engle :-

But the rates have to be unreasonable to the point they are detrimental to the
commerce of the United States.

Senator Kefauver:

17 It means ordinarily : “a. Not conformable to reason; ln-atio‘nnl; also, not governed by
reason. b. Immoderate ; exorbitant.” Webster’s New Collegiate Dictionary, G. & C. Merriam
Co., 1961.
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That is what the amendment states.

Senator Engle :

With that understanding, and with that legislative record on the matter, I am
perfectly satisfied to accept the amendment. (Legislative History Index at
425-26.)

We accept “irrational” and “exorbitant” as synonyms of “unrea-
sonable”. We interpret these excerpts of the legislative history to
be explanations of the entire section (i.e., so unreasonably high or low
as to be detrimental to the commerce of the United States), not as
qualifications of the word “unreasonable”.

However, respondents argue that the Examiner never made find-
ings of unreasonableness; he simply found that one rate was higher
than another: i.e., “if a rate is Aigher, it will be held to be unreason-
ably high!” We do not interpret the Examiner’s initial decision in this
manner. The Examiner did make findings with respect to reasonable-
ness of rates. The Examiner first pointed out that rates on particular
commodities compared unfavorably with rates in other trades, either
reciprocal or competitive. On this comparison, the Examiner noted
that such rates appeared to be unreasonable. Following the procedure
outlined..in /ron and Steel and the Boiler case, the Exammer then
granted the carriers an opportunity to come forward to show that
thelr apparently unreasonable rates were justified by cost, value of
service, or other transportation conditions. Unfortunately, respond-
ents chose not to submit such proof even though these facts were solely
in the hands of the carriers, and as the Commission has seen here, not
readily availablé to the Commission’s staff or other parties.

Both conferences argue that this improperly places the burden of
proof upon them. The Examiner followed Commission precedent in
which the Commission has further broken down the reasonable stand-
ard under section 18(b) (5) to describe the quantum and order of
proof -required of adversaries. As the Commission said in /ron and
Steel, supro.:

When a rate disparity in reciprocal trades, on similar commodities appears,
and when movement of goods under the higher rates has been impaired, the
carrier quoting the rates must demonstrate that the disparate rates are reason-
able. All facts pertaining to the reasonableness of the rates are uniquely in
the possession of the carriers. Unless so interpreted, section 18(b) (5) becomes a
nullity and we will not impute to the Congress the enactment of a meaningless
statute. The mere existence of a disparity does not necessarily mean that the
higher rate is ‘“detrimental to the commerce of the United States.” The Com-
mission would still have the burden of proving that the rate has had a detri-
mental effect on commerce; e.g., that tonnage is handicapped in moving because
the rate is too high. The carrier would be required to justify the level of the
rate by showing that the attendant transportation circumstances require that
the rate be set at the level. Subjects of justification may include myriad rate-
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making factors which might differ between the inbound and outbound rates.
These include competition, volume of the movement, stowage, stevedoring costs,
and others. 9 F.M.C. at 191-92.

The Commission reiterated this point in the Boiler case, supra.

There is no evidence of record of the reasonableness of the rates as measured
by the excess of revenue over costs of moving the cargo. Thus, the only probative
measure of the reasonableness of the rates must be based upon a consideration
of rate disparities, either triangular or reciprocal. As we said in Iron and Steel
Rates, Export-Import, supra, the existence of a disparity, in and of itself, has
no conclusive legal significance.

* & * L * * ®°

Section 18(b) (5) has never been interpreted in the context of triangular dis-
parities. Nevertheless, following the guidance of Iron end Steel Reates, Ezport-
Import, we believe triangular disparities should be measured in a similar fashion.
Consequently, where a rate disparity is shown between a rate from the United
States and a rate from a foreign port to the same destination on similar com-
moodities, and the movement of goods under the higher rate has been impaired, the
carrier quoting the rate from the United States should demonstrate the reason-
ableness of the rate by showing that the transportation conditions in the two
trades are not the same in material respects or that the attendant transportation
circumstances require that the rate be set at that level. 9 F.M.C. at 457-458.

Most recently, in the Hong Kong case, supra, the Commission again
expressed its reading of section 18(b) (5) :

Following these decisions, we will attempt to establish criteria for findings
under section 18(b) (5) where one carrier or conference is alleging that the rates
of another carrier or conference are so unreasonably low as to be detrimental
to the commerce of the United States. The first principle which we will follow
is that a rate which fails to meet out-of-pocket costs of the carrier quoting the
rate is unreasonably low. By out-of-pocket costs, we mean cost of handling
the cargo into and out of the vessel plus any directly assignable costs such as
brokerage, ete.

& - - - * LJ *

It would then be incumbent upon the carrier whose rate has been challenged
to rebut the presumption created by showing that his actual out-of-pocket costs
and other rate factors vary materially from those developed by the complaining
carrier. Docket No. 1083, 11 F.M.C. 168-174 (1968).

In the context of this proceeding, we believe that a party may show
that a rate appears to be unreasonable by reference to a lower rate
on a similar commodity which moves in a reciprocal or competitive
trade.® This procedure properly apportions between the parties the
burden of proving certain facts and is in conformity with the require-
ments of the Administrative Procedure Act and the Commission’s
Rules of Practice and Procedure. An adverse party has, therefore,
to show the rate to be unreasonable. A carrier must then come forward

18 A party must also make out a case of detriment to commerce.
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and prove that its rate is reasonable. This does not misplace the burden
of proof. Both parties have proceeded in the proper order, and each
has demonstrated those facts of which it has particular cognizance.

As noted, the Commission enunciated in the I7on and Steel case
and the Boiler case the procedure to be followed in developing a case
under section 18(b) (5). Thus, the Commission stated that the oppo-
nents of & rate shall show that the rate appears to be unreasonable; i.e.,
that the unreasonableness of the rate has caused some economic con-
sequence to the shipper. In spite of this statement of the Commission’s
prevailing interpretation of section 18(b) (5), NAUK chose not to sub-
mit any proof to rebut the prima facie showing that a rate was con-
trary to section 18(b)(5). Many of the findings in this case depend
upon the absolute refusal of NAUK to cooperate in any respect in ac-
cordance with the Commission’s prior cases. The record does establish
the prima facie showing expected of opponents of a rate, but there
is absolutely no showing whatsoever in rebuttal.

The Commission cannot extract the true picture from a case when
much relevant evidence is absent. If proponents of an attacked rate
cause the dearth of such evidence by withholding it, the Commission
cannot fail to take that nonfeasance into account in its deliberations
in the case where there is a prima facie showing of an 18(b) (5)
violation.

Since the carriers refused to submit appropriate data, the Examiner
ruled that rates which appear to be unreasonable by virtue of their
comparison with other rates were in fact unreasonable because of
lack of proof to the contrary. The Commission has previously ruled
that a person contesting rates may show them to be prima facie
unreasonable by reference to a lower rate on a similar commodity
which moves in a reciprocal trade. Qutbound Rates Afecting Exzport
High-Pressure Boilers, 9 F.M.C. 441, 457 (1966). The obvious reason
for this comparison is the assumption that comparable considerations
of cost, value of service, and transportation circumstances prevail in
competitive trades. As the record shows here, the trades which have
been compared are similar. For example, the inbound/outbound trades
are served by the same carriers at about the same costs. No distinctive
dissimilarities have been shown. Likewise, the outbound trades from
the United States to Europe and from Canada to the U.K. have a
logical as well as factual similarity to the NAUK trade in the carriers
Plying these trades, cost, and types of cargoes carried. Indeed, there
is sufficient similarity to assume that the trades are the same. As the
Supreme Court said in U.S. v. Northern Pacific Ry., 288 U.S. 490
(19383) :
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Thus, both the appellees and the Commission recognized what has long been

settled—that existing rates for similar service to other destinations may be used
for comparison as one test, though not a controlling one, upon the question of
the reasonableness of the rates in issue. The Commission’s reports do not sustain
the averments of the petition that the question of reasonableness was disregarded
and the order based solely upon a comparison with rates which were unduly and
unreasonably low. 288 U.8. at 500. ’
A person attacking a carrier’s rates may rely upon a comparison of
rates in competitive trades to show unreasonableness. And it is fair,
after a showing of detriment to commerce; to require carriers to come
forward to show that “attendant transportation circumstances require
that the rate be set at the level.” Iron and Steel Rates, Export-Import,
supra, at 191-92.

The carrier who is in possession of such data may then come forward
to show that, based on differences between the trades compared or
other tests of reasonableness, a rate which appears to be unreasonable
is in fact reasonable judged by acknowledged ratemaking factors (or
not detrimental to commerce).

We consider now “detriment to commerce”. The conferences urge
that the Examiner’s findings are erroneous as a matter of law. The
initial attack is against the Examiner’s premise that all other things
being equal, more cargo will move at lower rates. Respondents argue
that a rate is not detrimental to commerce simply because more cargo
would move under a lower rate. Respondents argue that the proper
test of detriment to commerce is whether the ocean rate prevents the
cargo from moving, citing Edmond Weil v. Italian Line “Italia”,
1 U.S.S.B.B. 395 (1935), and Pacific Coast-River Plate Brazil Rates,
2 U.S.M.C. 28 (1989). In turn, respondents argue that the legislative
history of section 18(b) (5) shows an intent to codify these cases. In
Imposition of Surcharge by the Far East Conference, 9 F.M.C. 129
(1965), the Commission followed this “lost sales” approach. See also
the Surcharge at U.S. Atlantic and Gulf Ports, 10 F.M.C. 13 (1966),
in which the Commission found no violation of section 18(b) (5)
because a surcharge “did not cause loss of sales or prevent the move-
ment of cargo.” In reaching a different conclusion, respondents argue
that the Examiner fell into error by following the Commission’s dicta
in Iron and Steel Rates, Export-Import, supra, which stated :

When a rate disparity in reciprocal trades, on similar commodities appears,
and when movement of goods under the higher rate has been impaired, the
carrier quoting the rates must demonstrate that the disparate rates are reason-
able * * * The Commission [still has] the burden of proving that the rate has

had a detrimental effect on commerce; e.g., that tonnage is handicapped in
moving because the rate is too high. 9 F.M.C. at 191-192.
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The Commission’s decision in Outbound Rates Ajfecting Export
High-Presure Boilers, supra at 456457, which by dictum prescribed
a “limitation on-net profit” test of detriment to commerce is, according
to respondents, bad law.** So, too, is the Examiner’s similar definition
of “detriment to commerce”, i.e. rates which inhibit the movement of
cargo.

Detriment, according to Webster, means “injury or damage, orthat
which causes it; mischief; hurt.” In the context of the Shipping Act,
the Commision has had opportunity to consider economic factors to
determine whether such factors were detrimental to the commerce of
the United States. In the /ron and Steel case, the Commission defines
detriment to mean “that tonnage is handicapped in moving because
the rate is too high”, 9 F.M.C. at 191. Similarly, in the Boiler case, the
Commission referred to detriment in these terms: “movement of goods
under the higher rate has been impaired.” 9 F.M.C. at 458.

In the Hong Kong investigation, the Commission stated as follows:

A complaining carrier in order to make out a case under section 18(b) (5) must
also establish a prima facie showing of detriment to commerce. If the complain-
ing carrier can demonstrate an adverse economic impact upon itself, the carrier
has mmade out a prima facie case of detriment to commerce. Again, such proof
would be subject to rebuttal by the carrier whose rates have been complained of.
Docket No. 1083, 11 F.M.C. 168-174 (1968).

Respondents argue that this concept of “tonnage handicapped in
moving” is far too vague to serve as a regulatory standard. Despite
these cases, respondents hold out for a more rigid definition; that is,
cargo was prevented from moving. Certainly, the cases respondents
cite are valid; a rate which prevents cargo from moving certainly is
detrimental to commerce. But what of a more intangible economic
impact, the watering down of profits or the inability of a merchant to
enter in a market at all? An unreasonable rate which causes either
of these results is detrimental to U.S. commerce. Many situations may
arise in which some economic harm other than “lost sales” is worked
by a rate upon some aspect of our commerce. Thus, we will not restrict
the definition of detriment to commerce to those rates which prevent
a commodity from moving. Rather, we will define detriment as some-
thing harmful, not limit it to “lost sales” or other rigid formulas.

The Examiner considered the detrimental effect of rates upon com-
merce, both generally and specifically. Generally, he stated the proposi-
tion that all other things being equal, more cargo will move at lower
rates. This being generally true, the Examiner felt that rates which

12 The Commission stated in the Boiler case, “Proof of this detriment might run from a

showing of loss of a market or a particular sale to some intangible limitation of the ability
to participate profitably in a market.” 9 F.M.C. at 456.
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were unreasonably high may be presumed to have a detrimental effect
on commerce.

The Examiner had found that in the outbound trade, lower rates
would increase movement and that relatively high rates on cargoes
taking an N.O.S. rate on low-moving or nonmoving commodities were
inhibiting the movement of these cargoes. Factually, the conferences
argue that this analysis is faulty because it fails to consider other
factors surrounding the movement of the cargo, that this analysis was
not undertaken and, thus, the Examiner indulged in sheer speculation.
Furthermore, respondents cite the record to the effect that a tariff
rate is either acceptable to a shipper or forms a beginning point for
negotiations for a lower rate; and shippers are aware of their strong
bargaining position. Shippers do seek and are allowed rate adjust-
ments whether the shippers are large or small.

The Examiner bolstered his general statement with the fact that
movement of the high-rated commodities was either nonexistent or of
minimum volume—less than 100 tons per year. He found it reasonable
to assume that in many instances the high freight rate has had some
impact upon the ability of the exporter to develop any movement of
these commodities; and furthermore, the lowering of these rates can
have no harmful effect upon the carriers because they are now gen-
erating little, if any, revenue under these rates.

We grant that any traffic which would result from a lowering of
these rates would inure to the benefit of the carriers as well as the
exporting public. The Examiner stated a valid economic concept when
he said that “all things being equal, more cargo will move at lower
rates.” We disagree, however, with the Examiner’s application of this
concept. This economic truism, standing along, does not legally con-
stitute detriment to commerce as contemplated by section 18(b) (5).

Much argument is directed toward the question of the Commission’s
authority under section 18(b) (5). The conferences support an emascu-
lated version—that the Commission can disapprove a rate only—and
Hearing Counsel urge that section 18(b) (5) permits, not only dis-
approval, but a statement of the level at which a rate will not offend
section 18(b) (5).

It is unnecessary to decide this question here. Rather, we will order
NAUK to bring in a new rate which satisfies our objections, with a
demonstration that the new rate is reasonable as measured by the
ratemaking standards of cost, value of service, or other transportation
conditions. Failing this, we will take further action.

Low-Moving and Nonmoving Commodities

The Examiner considered rate disparities which favor high volume
commodities and found that the evidence set forth above establishes
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as a general economic fact that in the outbound trade to the United
Kingdom, lowering the freight rate on lower-moving or nonmoving
commodities will increase the tonnage moving. Of course, the record
does not establish the precise elasticity of demand for every commod-
ity. Neither does the record support the conclusion. in this case that
the relatively high rates on these commodities have inhibited the
movement of goods. Many factors may have contributed to the inhibi-
tion of the movement, and the freight rate was not shown to be more
than a relevant factor and certainly not the controlling factor.

The only facts established on this point are that the rates are
disparate on certain commodities and that the commodities move in
low volume or not at all. There is no evidence, as there is with specific
tariff items, of an adverse impact on our commerce beyond the gen-
erality that a lower price tends to attract more business. It is com-
pletely arbitrary to order the rate set at a specific level for various
unrelated items moving at less than a certain level of tonnage per
year. We, therefore, overrule the Examiner as to such rates.

The record shows a continuous policy on behalf of NAUK to weed
out paper rates. This is commendable, and we urge both conferences
to continue to simplify their tariffs by the elimination of unneeded
items. Furthermore, we urge NAUK to commence a program to lower
the rates on commodities which move in very small volume, perhaps
100 tons or less per year. High rates on these low-moving items may
contribute to the inability of exporters to develop significant move-
ment of these commodities, and it is possible that lower rates may de-
velop some overseas markets for exporters in this country and in turn
generate needed additional revenue for the carriers. We believe that
both policies would contribute to the well being of our commerce and
be in the public interest.

N.OS. Rates

Next, the Examiner considered the general cargo N.O.S. rate which
1s $70.75. This is about 32 percent higher than the inbound rate and is
established by the conference without regard to any recognized stand-
ards normally applied in rate fixing. Certainly, it is not the product
of any negotiation or bargaining between shipper and carrier. The
rate bears no relationship to cost or value of service. The N.O.S. rate
is by no means a paper rate. The Examiner found that the N.O.S. rate
is higher on many commodities than the rate would be if a specific
description applied. Accordingly, the Examiner concluded that the
outbound N.O.S. rate should be no higher than the inbound equivalent
and that the rate is contrary to section 18(b) (5). We agree that the
general cargo N.O.S. rate is contrary to section 18(b) (5). The rate is
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significantly high as compared with the inbound rate. NAUK, with the
exception of some general statements, offered no justification of the
level of this rate. The rate is so high that it has a tendency to inhibit
exports; sleds are a cogent example. Accordingly, the general cargo
N.O.S. rate is disapproved as contrary to section 18(b) (5).

Apples and Pears

The Examiner found that NAUK’s rate on apples and pears was
$1.05 per carton. The Examiner stated that there are about 50 cartons
stowed to the ton,.or 2.2 cubic feet each. The inbound rate is 262/6 per
ton W/M or about $39 per ton W/M. Using the Examiner’s stowage
factors, the NAUK rate works out to $19.11 per ton as freighted (meas-
urement basis) as compared with a $32 W/M inbound rate. Thus, there
is no mbound/outbound disparity here.

L1kew1se, the 95¢ palletized rate does not appear to be disparate.
The NAUK rate for apples N.O.S. of $44.25 per ton W/M has been
dropped from the tariff; thus, no disparity remains here.?

The outbound reefer :m‘te is $1.55 per carton which, aceordmg to the
Examiner, works out to $77.50 per ton. The inbound rate is 447/6 per
ton W/M or $54. Actually, the NAUK rate works out to $27.30 per
ton, as freighted, versus $54 inbound. Consequently, we reverse the
Examiner’s holding with respect to this item.

Awutomobiles

The Examiner directed that the NAUK rate on automobiles of $32 50
per ton W/M be reduced to $27.50 W /M, the rate from eastern Canada.
The rate of the Canada-U.K. Conference from Eastern Canada has,
according to respondent NAUK, been increased since the conclusion
of the hearings to $32.50 W /M. Thus, utilizing the most recent rate of
the Canada-U.K. Conference, any disparity between the NAUK rate
and the Canada rate disappears. We, therefore, reverse the Examiner’s
finding with respect to automobiles.

Books

The Examiner found that the rate of $70.75 on books hardback was
contrary to the statute and ordered that it be reduced to $45.25 W/M.
The Examiner compared this NAUK rate with the NAUK unbound
book rate in order to arrive at a disparity. In our opinion, bound books
and unbound sheets are not comparable commodities. We will consider
disparities only on comparable commodities. We, therefore, sustain
the exceptions and overrule the Examiner.

20 The apples N.O.S. rate was a paper rate.
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Lgg Albwinen

The Examiner found the outbound rate on this commodity to. be
$42.50 per ton W/M. This was increased to $43.50 effective January 30,
1968. The inbound rate is 332 shillings per ton W/M or about $40.
NAUK argues that this commodity is shipped in 50-pound cartons
measuring about 1.6 cubic feet. There are 1,250 pounds or 25 cartons
to a measurement ton of 40 cubic feet. Since the goods are freighted on
a measurement rather than a weight basis, the effective rate is 8.5¢ per
pound ($43.50 divided by 1,250 pounds). The Examiner, however, used
a rate of $.0485 per pound. Nevertheless, the rate to the Continent is
2.5¢ per pound. Thus, it would appear that a disparity still exists be-
tween the NAUK rate and the Continental rate. The higher rate has
had an adverse economic impact on the movement of this item. Thus,
the NAUK rate is disapproved. NAUK shall file a new rate, along with
its transportation justification, for our consideration.

Meat Offal

The Examiner noted that the outbound rate was $74 per ton W. This
was high compared with the inbound rate which worked out to be $53
per ton. Secondly, the rate of the North Atlantic Continental Freight
Conference was $55.75. The Examiner found that the higher rate-in-
hibited exports of meat offal. The Examiner required the NAUK rate
to be lowered to this Jatter level. NAUK now states that the Continen-
tal rate has been increased as of December 18, 1967, to $64.50 W.
Nevertheless, this disparity still exists between the inbound and out-
bound rates, as well as between the NAUK and Continental rates.
Consequently, we disapprove the. NAUK rate of $74-and direct NAUK
to file a new rate with a suitableé justification.
Onions

The Examiner found that the NAUK freight rate on onions is a
contributing factor to cur dwindling exports of onions. The Examiner
measured the outbound rate of $39.50 with the rate from Canada to the
U.K. of $27 per ton. This disparity with the testimony of the economic
detriment to.shippers of enions from the United States, which was not
justified by NAUK, is contrary to section 18(b) (5). We agree. The
NAUK rate is hereby disapproved and NAUK is ordered to file a new
justifiable rate.

Plastic Sheeting

The NAUK rate on plastic sheeting is $59.75 per ton W/M. The
NAWFA inbound rate has a sliding scale based on value. As applied
to the type of plastic sheeting which was examined here, a NAWFA
rate of $33 per ton W/M applies. This disparity was not justified and
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the failure to provide a lower rate for cheaper grades of plastic sheet-
ing has increased the exporter’s cost in the market place without reason.
Accordingly, we approve the Examiner’s ruling that the rate shall
be disapproved as contrary to section 18(b) (5). NAUK shall adopt a
new rate based on the relative value of the various grades of plastic
sheeting, as is done in the inbound tariff.

Rags

The Examiner found that a comparison of outbound with inbound
rates on rags reflected a disparity and that the outbound rate should
be reduced to $23.70, the inbound rate. However, the record demon-
strates that the'rags imported-and those expérted are Significantly dif-
ferent. Rags which are exported are compressed and used for making
currency. Linen, as rags, is imported into the United States, but it is
not used for currency and is not compressed by machinery. Thus, in-
bound and outbound rags are not used for the same purposes, are not
compressed in the manner, and are really two different products. Thus,
no disparity actually exists. We agree and sustain the exceptions to the
Examiner’s decision with respect to rags.

Steds

The Examiner compared the rate applicable on sleds—the general
cargo N.O.S. rate of $70.75—with the inbound toys rate of $33 W /M.
He accepted the testimony of the serious impact of this high rate upon
the transportation of sleds. Accordingly, he found the rate to be con-
trary to section 18(b) (5) and ordered it reduced to the inbound toy
rate. We agree that a disparity has been shown, that it has not been
justified by NAUK, and that the rate should be disapproved. NAUK
shall file a new rate along with a justification.

Toys

The Examiner compared the outbound rate on toys of $35.50 W/M
to the rate applicable from Canada to the U.K. of $20. The record
shows that this disparity has not been justified and has caused economic
harm to American exporters in the British market. The Examiner,
therefore, disapproved the rate. We agree that his findings are correct
and order that NAUK file a new rate along with a justification thereof.

CoNCLUSION

The foregoing commodity rates we have found to be contrary to
section 18(b) (5) as so unreasonably high as to be detrimental to com-
merce. We will direct that such rates shall be disapproved to be effec-
tive 90 days from the date of this order. Prior to that time, NAUK
shall file lower rates on those items upon which the rates have been
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disapproved with a justification of the level of the new rate, based
upon cost, value of service, or other transportation conditions. Failing
this, the Commission will invoke other lawful sanctions authorized by
sections 15, 16, 17, and 18(b) (5) of the Shipping Act, 1916.

An appropriate order will be entered.

[SEAL] (Signed) Tuomas Lisi,
Secretary.
12 F.M.C.
ORDER

This proceeding, having been instituted by the Federal Maritime
Commission, and the Commission having fully considered the matter
and having this day made and entered of record a report containing its
findings and conclusions thereon, which report is hereby referred to
and made a part hereof, and the Commission having found that the
North Atlantic Kingdom Freight Conference has established rates
on general cargo N.O.S., egg albumen, meat offal, onions, plastic sheet-
ing, sleds, and toys, which rates are so unreasonably high as to be
detrimental to the commerce of the United States contrary to section
18(b) (5) of the Shipping Act, 1916;

Therefore, it is ordered, That pursuant to the Commission’s author-
ity under section 18(b) (5) of the Shipping Act, 1916, to be effective
90 days from the date of this order, respondent North Atlantic United
Kingdom Freight Conference shall cancel such rates and shall file
lower rates on these aforementioned items. Respondent North Atlantic
United Kingdom Freight Conference shall also file a written justifica-
tion of the level of the new rates based upon cost, value of service, or
other transportation conditions as outlined in the attached report.

By the Commission.

Tromas Lisi,
Secretary.
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Docker No. 68-16

AnTHONY G. O’NEILL—FREIGHT FORWARDER LICENSE

Decided October 10, 1968

Applicant not qualified for licensing as an independent ocean freight forwarder
inasmuch as the hearing has demonstrated he lacks sufficient knowledge of
or experience with the complexities and formalities of exporting procedures.

Applicant not qualified to act in the fiduciary relationship required of a freight
forwarder because of his inability to understand and communicate in the
English language.

Anthony G. O’Neill for himself.
Donald J. Brunner and Robert H. 1'el] as Hearing Counsel.

REPORT

By tae Commission (John Harllee, Chairman; Ashton C. Barrett,
George H. Hearn, James F. Fanseen, Commissioners) :

The Commission instituted this proceeding on March 27, 1968, to
determine whether Mr. Anthouny G. O’Neill (applicant) possesses the
necessary qualifications to be issued an independent ocean freight
forwarder license.

Applicant had requested a hearing to show that the intended denial
of his application was not warranted. Applicant’s request followed our
notices of intended denial dated January 25, 1968, and February 20,
1968. Hearing was duly held at which apphcant was not represented
by counsel. Applicant did not file a brief.

Examiner C. W. Robinson served an initial decision on July 5, 1968,
to which Hearing Counsel have filed exceptions.

Facts

Applicant was born in Uruguay in 1910. He has lived in various
countries including France and Spain. He came to the United States
from Venezuela in 1955 and became a U.S. citizen in 1959.

Applicant obtained a Federal Maritime Board Certificate of Regis-
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tration (No.2371) in 1958. By Federal Register notice of September 9,
1960, the Board ordered applicant (among others named) to show
cause why his registration should not be caiceled because of failure to
furnish certain information concerning his operations. When the Board
received no response to the order to show cause, the registration was
canceled by Federal Register notice of October 22, 1960. Applicant
claims that he never received the two notices respecting the cancella-
tion of the certificate. It was not until 1967 that applicant learned of
the invalidity of the certificate.

Althoughapplicant received assurances of assistance from friendsin
foreign countries when he received his certificate in 1958, he took no
steps to engage in the business of freight forwarding until 1967, inas-
much as he had too much other work to do. In 1967, acquaintances in
in the import/export house of Casa Moneo in New York indicated to
him that he would be given some of their business if his certificate was
still in effect. He was advised by them to check the matter because the
rules and regulations for this type of business had been changed. Upon
calling at the New York office of the Commission, he was told that the
certificate had been canceled. The present application was filed after
applicant learned that his certificate had been canceled.

The only steady occupation applicant has had in this country is that
of an elevator operator at two locations in Manhattan, New York City.
He has been so employed for the last 12 years.

While living in Europe, applicant was a representative of a French
exporting concern and of a Spanish exporting house, each of which
shipped to the other country. As part of his duties, he prepared all of
the usual commercial documents and made the arrangements for ocean
transportation. During his residence in the different foreign countries,
he became familiar with documents connected with export shipments.

Applicant has had no experience in the United States as a freight
forwarder or with any business related to ocean exporting. Although he
has read both the law governing freight forwarders and the Com-
mission’s riles and regulations on the subject, he has demonstrated a
very limited knowledge of ocean freight forwarding as performed and
regulated in the United States, or of export control laws of the United
States.

Because of his connections with the French and the Spanish con-
sulates, applicant feels that he will receive support from them in his
quest for clients. Furthermore, he believes that some business will come
from Casa Moneo, even though that company might do its own for-

1 Prior to the 1961 passage of Public Law 87-254, General Order 72 of the Federal

Maritime Board required each person who engaged in business as a freight forwarder to
register with the Board before engaging in such business.

12 F.M.C.



70 FEDERAL MARITIME COMMISSION

warding or utilize the services of others. His general knowledge of the
activities of the Casa Moneo is grounded upon its reputation in Spain.

Applicant has a minimum of office equipment, all located in his home
in the Borough of Queens, but he would open an office if the applica-
tion is successful. Although he has taken no steps to ascertain whether
he can secure a surety bond as required by law and by the Commission’s
General Order 4, applicant has sufficient funds to pay the premium for
such a bond.

Applicant’s stated reasons for entering the forwarding business are
that since he owns a house, he wants to make more money for his family
and to improve his standard of living. He also wants to cease the
operation of elevators since the work connected therewith is too heavy
for him.

The Examiner noted that applicant’s accent is difficult to under-
stand, and it is hard for him to converse freely in English or to be sure
of his interpretation of some English words. He is attending school in
order to improve his English. If a license is issued, applicant would
employ an English-speaking secretary to assist in obtaining clients.

In his FMC application form No. 18, applicant gave four com-
pletely unresponsive answers to questions posed. In response to the
question of how long applicant has been in ocean freight forwarding,
applicant replied “From September *58 to July ’59.” Applicant, in fact.
has never operated as a freight forwarder. Applicant’s reply to an
inquiry about the number of shipments dispatched by applicant in the
last year was “25.” Applicant, in fact, dispatched no shipments. To the
question concerning number of shipper clients during the same period,
the answer was “20.” In fact, no shipper clients were served by appli-
cant. In response to the question concerning yearly gross revenue de-
rived from freight forwarding fees and compensation by carriers,
applicant answered “$25,000” for each category. In fact, applicant
received nothing since he did not operate as a freight forwarder.

Applicant admits that these answers are erroneous. He attributes
the error to his unfamiliarity with the English language. Applicant
stated that he construed the questions regarding unmber of shipments
and number of shipper clients to refer to his operations in Europe. He
explained that he understood the question regarding forwarding fees
and compensation to refer to the amount of money he was willing to
invest or put up for his forwarding business.

The answers to the application questions initially were put on
paper by applicant himself. They then were given to his nephew, who
typed then on one of two copies of the application received from the
Commission’s New York office. The draft copy was then turned over to
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someone else’s secretary who typed up the second copy, which was
filed with the Commission.

Discussion

The Examiner found the applicant to be fit, willing, and able prop-
erly to carry on the business of forwarding and to qualify for a
license, contingent upon the association with him for a period of 2
years of someone with current experience in the business of ocean
freight forwarding. We do not agree with the Examiner’s conclusions.

In recommending approval of the license, the Examiner stresses the
fact that applicant is an honorable person, educated, experienced gen-
erally in international trade, and has the will and determination to
make a successful career for himself. These facts are true. Nevertheless,
we feel more is required to qualify for a license as an independent
ocean freight forwarder.

In our letter of intent to deny, we stated that the specific ground for
denial was that applicant did not possess sufficient experience to qualify
for licensing. The Examiner glossed over the problem of experience by
indicating that lack of extended experience should not be the sole
criterion as to whether a license should be granted. The Examiner
stated that if it develops, after a reasonable time, that applicant is not
capable of or fit for the performance of his functions in a lawful and
satisfactory manner, he will more than likely drop by the wayside as do
other businessmen under similar circumstances, or complaints prob-
ably will be made to the Commission about him, and in the latter case,
the Commission has ample authority to take the necessary steps to
correct the situation.

We agree that experience is not the sole criterion as to whether a
license may be granted. This, however, does not change the fact that
experience is an important criterion. We also recognize that an appli-
cant may qualify without actual extended experience as a freight for-
warder or in the employ of a freight forwarder. It is conceivable that
an applicant could gain sufficient knowledge of forwarder functions,
duties, and activities while working in related areas of the ocean export
field. However, in this case, we are not satisfied that applicant in fact
possesses the required knowledge of the mechanics of freight forward-
ing. Applicant has had no actual experience as a freight forwarder.
Furthermore, the record in this proceeding demonstrates that appli-
cant’s experience in international trade has not provided him with the
requisite knowledge of ocean freight forwarder activities as performed
ir: the United States export commerce. Applicant has also demonstrated
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an insufficient knowledge of understanding of this Commission’s rules
and regulations governing activities of freight forwarders.

Specifically, Hearing Counsel have demonstrated that applicant is
unfamiliar with shipper declaration issuance and filing procedure; is
unfamiliar with export control laws and schedule B commodity lists;
and is unfamiliar with the Commission’s pay-over rule.

When questioned about a forwarder’s function in regard to export
declarations, applicant demonstrated that he was confused about where
or with whom: they are required to be filed. Applicant also stated he
was not familiar with schedule B, a statistical classification of com-
modities exported from the United States. Schedule B, prepared by
the Department of Commerce, classifies commodities and assigns a
commodity number to each classification of export items. U.S. export
laws require the schedule B commodity number to appear on the ship-
per’s export, declaration. The export declaration is required to be filed,
with a U.S. Collector of Customs at the port of exit. It is a freight
forwarder function to prepare and file shipper’s export declarations.
Applicant has demonstrated his inability to perform this function.

When questioned about the Commission’s pay-over rule, which re-
quires a forwarder within 7 days to turn over to the carrier monies
entrusted to him by the shipper, applicant indicated that he thought
the time limit was something like a month or 2 months.

These examples sufficiently indicate that applicant does not possess
a suitable knowledge of the duties, functions, and obligations of an
ocean freight forwarder. g

Additionally, the facts surrounding a,pphcant’s prepalatlon of the
FMC application form and the Examiner’s finding concerning appli-
cant’s difficulty in interpreting the English language i11dicwte that
applicant is not sufficiently versed in English to enable him to properly
carry out the duties of a freight forwarder. Applicant has admitted
that the incorrect answers on his application form resulted from his
inability to understand relatively simple questions posed by the appli-
cation. How then can we be sure that applicant will be able to under-
stand the rather technical language of export declarations, bills of
lading, consular invoices, or the Commission’s rules and regulations?

The freight forwarding industry is an important segment of the
economy of the United States in that it makes possible participation in
the export commerce of the United States. There are many complexities
and formalities involved in exporting procedures. Congress, in passing
the licensing statute recognized these complexities and indicated the
importance of having only qualified persons acting as freight
forwarders.
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The intention of the bill, therefore, under the licensing provision, is to have
every person, firm, or corporation who holds himself out as a freight forwarder
to be fully competent and qualified to act in the fiduciary relationship which
such business necessitates.’

We conclude that the hearing which has been afforded applicant, has
demonstrated that he is not familiar with the complexities and formali-
ties of exporting procedures. Because of this and because of his in-
ability to understand and communciate in the English language, he is
not qualified to act in the fiduciary relationship which is required of
the freight forwarding business.

We do not agree with the Examiner’s reasoning that applicant should
be licensed and if it develops later that applicant is not capable or fit
for the performance of his functions, necessary steps can be taken to
correct the situation. Such an approach would reverse the proper order
of procedure outlined by the licensing statute. We feel that the whole
purpose of the licensing statute is to insure at the outset that licensees
are well qualified. Only then can we be reasonably certain that the
forwarder’s duties will be performed in the reguiar manner.

Accordingly, the application for a freight forwarder’s license will
be denied. This denial will be without prejudice to any future
application.

Vice CHAIRMAN JamEs V. Day, dissenting :

I concur with the opinion of the Examiner in this matter in that I
find the applicant to be fit, willing, and able properly to carry on the
business of forwarding and to qualify for a license, contingent upon
the association with him for a period of 2 years of someone with cur-
rent experience in the business of ocean freight forwarding.

2 Housc Committee on Merchant Marine and Fisheries. H. Rept. No. 1096, 87th Cong.,
1st sess., 3 (1961).
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Docker No. 68-16

AxTtHONY G. O’'NEILL—FREIGHT FORWARDER LICENSE

ORDER

The Commission having fully considered the above matter and
having this date made an entered of record a report containing its
conclusion and decision thereon, which report is hereby referred to and
made a part hereof;

1t is ordered, That the application for license of Anthony G. O’Neill
is denied pursuant to section 44 of the Shipping Act, 1916, without
prejudice to any future application.

By the Commission.

(Signed) Taomas Lis,
Secretary.
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Docxer No. 68-19
G. R. MinoN—FreicHT FORWARDER LICENSE

Decided October 10, 1968

Applicant found not to possess the personal responsibility required to qualify
for an independent ocean freight forwarder’s license because of his coopera-
tion in the fraudulent diversion of drug shipments and because of his
insistence to continue to permit the illegal use of his forwarder number
after having been informed of the impropriety of such practice.

Jack Lassar for applicant.
Donald J. Brunner, Robert M. Sielaty. and Robert H. Tell as

Hearing Counsel.

REPORT

By trE Commission (John Harllee, Chairman,; James V. Day, Vice
Chairman,; Ashton C. Barrett, George H. Hearn, James F.
Fanseen, Commassioners)

The Commission instituted this proceeding on April 16, 1968, to
determine whether Mr. G. R. Minon (applicant) possesses the neces-
sary qualifications to be liccnsed as an independent ocean freight
forwarder.

Applicant had requested a hearing to show that the intended denial
of his application was not warranted. Applicant’s request followed
our notice of intended denial dated October 5, 1967. Hearing was duly
held. Applicant was not represented by counsel at the hearing but was
represented on brief.

Examiner C. W. Robinson * served an initial decision on July 26,
1968, to which Hearing Counsel have filed exceptions.

Facrs

In May of 1961, applicant was issued a Certificate of Registration
(No. 2834) to operate as an ocean freight forwarder.” In January of

1 The Examiner who presided at the hearing left the employ of the Commission shortly
thereafter, and the present Examiner was designated to issue an initial decision. See sec.
5(c) of the Administrative Procedure Act (5 U.S.C.A. 554(d)) ; Rule 10(e) of the Com-
mission’s Rules of Practice and Procedure (46 CFR 502.145).

2Pror to the 1961 passage of Public Law 87-254, General Order 72 of the Federal
Maritime Board required each person who engaged in business as a freight forwarder to
register with the Board before engaging in such business.
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1962, after the passage of the present licensing statute (Public Law
87-254), applicant applied to the Commission for a license as an
independent ocean freight forwarder. Applicant was permitted to
continue operations as a freight forwarder under “grandfather” rights
conveyed by the statute to registrants who made timely application
for a license.

Prior to his registration as a freight forwarder, applicant was
employed by L. Aguinaldo & Co., Inc. (Aguinaldo), an exporter of
department store merchandise. Aguinaldo is located at 79 Walker
Street, Borough of Manhattan, New York City. During the years
1926 to 1987, applicant worked with Aguinaldo as a packing man
and performed other duties incidental to the preparation of mer-
chandise for shipment. Applicant also worked on and off for
Aguinaldo from 1937 to 1947 and again part time from 1947 to 1961.

In 1947, applicant became employed as a postal clerk in Brooklyn.
He has been employed there since that time. Applicant’s working
hours at the post office run from 6 p.m. to 2:30 a.m.

Applicant’s hours at the post office have enabled him to use the day-
time hours for his freight forwarding activities. Applicant does not
keep regular hours for his freight forwarding business. He works
only when there are shipments, which average about one per month.

Applicant’s freight forwarding office consists of space located in
a large warehouse rented from Aguinaldo for $25 per month. The
warehouse is located on the second floor of Aguinaldo’s 79 Walker .
Street location. The warehouse is shared principally by Aguinaldo
and Perez & Co., an exporter of general merchandise to South Amer-
ica. Applicant utilizes only a small area of the warehouse. His equip-
ment there consists of a desk, typewriter, facilities for making out
and filing papers and documents, and the usual tools and related
articles for packing merchandise for export. A Jarge scale and a
telephone are available to him. The telephone is not listed under his
name, but the number does appear on his business card.

Applicant’s forwarding business is confined to personal and house-
hold goods belonging to friends who want them sent to the Philip-
pines. He has forwarded automobiles and refrigerators on occasion.
Applicant advises his customers to have their purchases delivered
directly to his premises as this saves additional trucking fees. The
goods are placed on applicant’s rented space and packed when he has
the time. Over the years, the shipments have averaged at least one a
month, usually consisting of several cases to a Shipment. Applicant
makes out all the usual shipping papers and documents and has the
packages delivered to the ship in time for loading.
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Certain facts relating to applicant’s past conduct in his operations
as an ocean freight forwarder reflect on his personal responsibility
and qualification for a forwarder license.

Applicant became acquainted with Jose Buenaventura in 1961.
Buenaventura was active in handling export merchandise but the
record is not clear whether Buenaventura was acting as a forwarder
or a shipper.

The record does show that Buenaventura had either applied for
or was considering applying for a FMB forwarder registration num-
ber and that before he had obtained the number applicant offered to
handle Buenaventura’s shipments. Buenaventura refused this offer.
However, applicant did permit Buenaventura to use his registration
number on one or more occasions in 1961 and 1962, until Buenaventura
obtained his own registration number. Under this arrangement, in
return for permitting the use of his number, applicant received the
914-percent brokerage commission paid by the carrier. Applicant was
informed that the practice of allowing the use of a freight forwarder
number by one not entitled thereto was prohibited.®> Applicant did not
thereafter allow Buenaventura to use his number.

However, it was disclosed at the hearing that application is presently
permitting his lessor, Aguinaldo, to use his freight forwarder number
when shipping export merchandise. Under this arrangement, appli-
cant performs no forwarding service other than to clear with Customs
documents prepared by Aguinaldo. As with his previous arrangement
with Buenaventura, applicant receives the 2l4-percent brokerage
commission from the carrier.

Applicant was introduced to Ralph Sarfati (Sarfati) by Buena-
ventura some time in 1962. Sarfati was referred to by Buenaventura
as a purchasing agent for a drug company in the Philippines. It de-
veloped that Sarfati was looking for a freight forwarder to handle
his business. In July 1963, Sarfati showed applicant a copy of a letter
from Sarfati to Roche International, Inc. (Roche), dated July 23,
1963. The letter amounted to an order for a shipment of Librium
capsules for loading on the MS President Roxzas of United Philippine
Lines on August 5. The letter instructed Roche to deliver the order
to applicant’s warehouse not later than August 1. Applicant was desig-
nated in the letter as Sarfati’s freight forwarder. Sarfati informed
applicant that he wanted him to ship the merchandise for him. Sarfati
asked applicant to be on hand at applicant’s premises early on the
Saturday following July 23 for some merchandise that would be de-

8 This practice was forbidden at the time by FMB General Order 72 which applied to

registrants. The practice is also now forbidden by FMC General Order 4 which applies to
licensees or “grandfathers.”
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livered there to Sarfati. Applicant did as requested and-assisted in
the unloading of the merchandise and placing it in an elevator which
took it upstairs. Rather than holding the merchandise there for subse-
quent forwarding to the ship, the merchandise was brought back
downstairs, with applicant’s assistance, and loaded into a station
wagon. Sarfati was present during the entire transaction which took
about an hour. Sarfati originally told applicant that the shipment was
going to the Philippines. Sarfati changed his mind, but applicant
states he does not know why.

In September 1963, Sarfati showed applicant a copy of another
letter from Sarfati to Roche, dated September 17. This letter was
similar in tenor to the letter of July 23, instructing Roche to deliver
a shipment of Librium and ILibrax capsules to applicant’s premises
not later than September 27 for October 2 loading on the MS President
Garcia of United Philippine Lines. Applicant asked Sarfati to make
delivery to his place of business on a particular day when he was not
working at the post office. On the day of delivery, Sarfati and his
brother arrived at 79 Walker Street in a taxi. The two brothers and
applicant unloaded the shipment from a small truck onto the sidewalk
and subsequently into a Cadillac limousine and a station wagon. Two
unidentified men accompanied the linrousine and assisted in the load-
ing operation. The shipment was accepted by a firm called (by appli-
cant) “Barwein,” located on “lower Broadway somewhere.”

Applicant told an agent of the Federal Bureau of Investigation
(FBI) on May 11, 1964, that he knew at the time that Sarfati acted
fraudulently in diverting the two shipments from the Philippines
and disposing of them in the domestic market, probably at a price
advantage.*

Copies of two unsigned bills of lading covering the two shipments
were obtained from Roche by an investigator from the Commission’s
New York office. The name of the consignee and the name of the per-
son to receive the arrival notice in Manila are deleted from each copy.
There is of record a copy of a letter from applicant to Roche, dated
August 15, 1963, stating : “Please find your copy of the bill of lading
substantiating a recent shipment made to the Philippines through
our facilities.” The letter relates to bill of lading No. 86, dated Au-
gust 6, 1963, for the first shipment. Bill of lading No. 48, dated Oc-
tober 10, 1963, covered the second shipment, but no letter from
applicant to Roche respecting this bill was produced. United Philip-
pines Lines has no record of either shipment.

«The FBI was investigating the pattern of Sarfatl’'s operations in connection with the

interstate transportation of stolen property; the two shipments here in question were not
involved.
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Certain facts concerning these two diverted shipments are disputed.
The FBI agent who questioned applicant in Buenaventura’s office on
May 11, 1964, testified that applicant told him that the first shipment
was loaded on a small truck; that a Spanish-speaking man gave Sar-
fati a check; that applicant accompanied Sarfati to a bank; that Sar-
fati cashed the check and paid him $50, and that applicant turned over
to Sarfati a bill of lading. The agent does not recall whether he was
told that applicant prepared the bill. Applicant did say, however, that
he did not consider the preparation of the bill would be a violation
of the rules governing freight forwarders because the bill had not
been validated and had not been turned into Customs. Applicant also
told the agent that on the day following the delivery of the second
shipment Sarfati received a check, gave him $100, and applicant
turned over to Sarfati the covering bill of lading. The agent does not
remember whether applicant said he prepared the bill.

Applicant now denies that he prepared the two bills of lading, and
insists that he received only $10 from Sarfati for each shipment, since
he performed no forwarding services. Furthermore, he maintains that
Sarfati merely showed his copies of the two letters from Sarfati to
Roche and that he could not have prepared the bills of lading as he
did not have copies of any papers from which to draw the information
to be placed thereon. He points out that anyone can obtain blank bills
of lading from ocean carriers. In addition to his general denial about
the bills, applicant testified that he never saw No. 86. He cannot ex-
plain how his name, his Certificate of Registration number, and his
Commission number appear on the two bills, but Sarfati could have
known the numbers since he had applicant’s card on which the num-
bers appear. An employee of Roche, when interviewed by a Commission
investigator, stated that the bills had been presented to his company
by Sarfati to enable him to pick up the shipments.

Applicant contends that his signature on the letter of August 15,
1963, to Roche is a forgery, but admits that the letterhead is his. He
does not know how the letterhead was obtained but realizes that Sar-
fati could have secured some of his stationery because he came to his
place of business on occasion. To the untrained eye, the signature on
the letter is not the same as applicant’s signature on his application
for a license or his letter of October 16, 1967, requesting a hearing.

Discussion

The Examiner concluded that applicant is fit, willing, and able
properly to carry on the business of forwarding, and qualifies as an
independent ocean freight forwarder. The Examiner cautioned, how-
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ever, that applicant should be warned that any future violation of
the Act or of the Commission’s rules and regulations pertaining to
ocean freight forwarders would warrant revocation of his grand-
father operating rights, and that applicant should cease immediately
permitting anyone to use his name and/or license number where
applicant performs no services connected therewith. We do not agree
with the Examiner’s conclusion that applicant qualifies for a license.

This proceeding was instituted to determine whether applicant pos-
sesses the necessary qualification to be licensed. The order indicated
we were specifically concerned with applicant’s lack of personal re-
sponsibility as evidenced by his past involvement in the preparation
of bogus bills of lading on drug shipments.

The drug shipments in question were those described above involv-
ing Sarfati and Roche. The record establishes that Sarfati fraudulent-
ly diverted the drug shipments, scheduled to go to the Philippines,
for sale in the domestic market. This was accomplished through the
use of bogus bills of lading and with the cooperation of applicant.
The record does not conclusively establish that applicant prepared the
bogus bills of lading or even that he knew of their existence. Never-
theless, there is testimony to the effect that applicant did know of
the bills of lading and that applicant was paid by Sarfati for
producing them.

Regardless of wheher applicant prepared the bills of lading, or
whether he knew of them, or whether he received money for producing
them; the fact is firmly established that applicant knew what was
being done by Sarfati. Applicant knew that the drug shipments were
being fraudulently diverted for domestic sale. Knowing this, appli-
cant still cooperated with Sarfati in diverting the shipments and
accepted at least a token amount of compensation for his cooperation.

While these facts do not reflect favorably on applicant’s character,
taken alone, they might not consititute sufficient evidence of lack of
personal responsibility to warrant denial of applicant’s license. How-
ever, the hearing produced other evidence regarding activities of
applicant, which reflect further on applicant’s personal responsibility
and which prompts us to find applicant unqualified to operate as a
freight forwarder.

As indicated above, applicant was involved in an arrangement with
Buenaventura, whereby Buenaventura was permitted to use applicant’s
FMB registration number and in return applicant received 214 per-
cent brokerage commission paid by the carrier for the shipment.
Applicant was informed that this practice was contrary to Commis-
sion rules relating to practices of freight forwarders. Nevertheless, it
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now appears that applicant is again involved in a similar scheme.
This time the arrangement is with A guinaldo. As with Buenaventura,
applicant receives the 214-percent compensation from the carrier while
permitting Aguinaldo to use his license number. Applicant does not
perform the required functions which would entitle him to receive
the compensation. Aguinaldo, as seller of merchandise in foreign
commerce, is not prohibited from dispatching such merchandise with-
out a license. However, he is not permitted to accept compensation
from the carrier on such shipments. The entire arrangement between
applicant and Aguinaldo is a scheme whereby applicant fraudulently
obtains the compensation from the carrier, which compensation the
carrier is not obligated to pay, and which, other than for this scheme,
would never be paid.

Applicant’s arrangement with Aguinaldo closely resembles the
several cases reviewed by the House Committee on Merchant Marine
and Fisheries in 1956. Upon review of these cases, that committee con-
cluded that the practices of collection of unearned brokerage fees
was widespread and recommended than an appropriate bill should be
introduced to provide for the licensing of freight forwarders and that
the Federal Maritime Board should formulate reasonable rules, “with
particular emphasis uopn the elimination of the automatic payment
of unearned brokerage.” °

The licensing statute followed in 1961 and it provided that carrier
compensation could only be paid upon certification by the forwarder
that it had performed certain essential functions in regard to the
shipment. To further ensure compliance with this requirement, we
adopted a rule which stated that “No licensee shall permit his license
or name to be used by any person not employed by him for the per-
formance of any freight forwarding services” (46 CFR 510.23(a)).
Applicant has been shown to be operating in violation of this rule
and in so doing is collecting unearned compensation.

Applicant’s insistence to renew this type of conduct after having
been previously informed of its impropriety, coupled with his activi-
ties in connection with the diverted drug shipments causes us to con-
clude that applicant does not possess the personal responsibility
required to qualify as “fit, willing and able properly to carry
on the business of forwarding and to conform to the provisions
of this act and the requirements, rules and regulations of the
Commission. * * *7¢

& House Committee on Merchant Marine and Iisheries. H. Rept. No. 2939, 1st sess., 56

(1956).
8 Sec. 44, Shipping Act, 1916 (46 U.S.C. 841(b)).
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We cannot agree with the Examiner’s recommendation that appli-
cant should merely be scolded for his past indiscretions and warned
about the consequences of any similar future activities. Considering
that applicant had previously been informed of the impropriety of
permitting someone to use his name or license and considering that
applicant knowingly cooperated in the diversion of the drug ship-
ments, we conclude that it would be unduly stretching any concept
of fairness to afford applicant still another chance. Accordingly, the
application for license will be denied and applicant’s grandfather
operating rights will be revoked.

12 F.M.C.

ORDER
Docger No. 68-19

G. R. MinoN—FRreiGET FOoRWARDER LICENSE

The Commission having fully considered the above matter and hav-
ing this date made and entered of record a report containing its con-
clusions and decision thereon, which report is hereby referred to and
made a part hereof;

It is ordered, That the application for license of G. R. Minon is
denied, and his grandfather operating rights are revoked pursuant to
section 44 of the Shipping Act, 1916.

By the Commission.

[seaL] (Signed) Tmomas List,
Secretary.
12 FM.C.
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Docker No. 67-8

In THE MATTER OF AGREEMENT 9597 BETWEEN FLoTA MERCANTE
GraN CENTROAMERICANA, S.A., CoNTINENTAL LINES, S.A., AND
Jan C. Urrerwyk Co., Inc.

ORDER ADOPTING INITIAL DECISION
October 10, 1968

By tuE ComMissionN: (JouN HArLLEE, Chairman; James V. Day,
Vice Chairman; Asuron C. BARrRETT, GEORGE H. HEARN, JAMES
F. FanseeN, Commissioners.)

This proceeding is before us on exceptions to the initial decision of
Hearing Examiner John Marshall. Respondents’ exceptions merely
constitute a reargument of the same issues, allegations, and contentions
considered by the examiner in his initial decision.

After a careful review and consideration of the record in this
proceeding, as well as the exceptions, replies and argument of counsel,
we conclude that the examiner’s findings and conclusions were well
founded and proper. Accordingly, we hereby adopt the examiner’s
decision as set forth below.

By the Commission.

(S) Taomas Lisr,
Secretary.

ORrDER

This proceeding having been initiated by the Federal Maritime
Commission pursuant to sections 15, 18(b), and 22 of the Shipping
Act, 1916, and the Commission having this day adopted as its own
and entered of record the initial decision of the hearing examiner
which decision is hereby referred to and made a part hereof;

It is ordered, That respondents, Flota Mercante Gran Centro-
americana, S.A., Continental Lines, S.A., and Jan C. Uiterwyk Co.,
Inc., either directly, or indirectly through any affiliated corporation
or person or by any other device, cease and desist from all acts and
practices herein found to be in violation of the Shipping Act, 1916.

By the Commission.

(S) Taowmas List,
Secretary.

12 F.M.C.
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No. 67-8

IN THE MATTER OF AGREEMENT 9597 BETWEEN FLoTA MERCANTE-
GraN CENTROAMERICANA, S.A., CoNTINENTAL Linges, S.A. AND
Jan C. Urterwyk Co., Inc.

Respondents are common carriers by water amenable to the pro-
scriptions of the Shipping Act, 1916.

Respondents entered into and carried out continuing agreements and
are presently carrying out an agreement without Commission
approvel in violation of section 15 of the Shipping Act, 1916.

Respondents have charged different rates than those specified in
tariffs on file with the Commission in violation of section 18(b)
(3) of the Shipping Act, 1916.

Edwin Longcope for respondent Flota Mercante Gran Centroameri-

cana, S.A.

Thomas K. Roche and William Faison for respondents Continental

Lines, S.A. and Jan C. Uiterwyk Co., Inc.

Alan F. Woblstetter, Ernest Land, and Daniel Reiss, Jr., for inter-
vener United Fruit Co.
R. Stanley Harsh and Donald J. Brunner, Hearing Counsel.

INITIAL DECISION OF JOHN MARSHALL,
PRESIDING EXAMINER !

By Order of Investigation and Hearing, served February 1, 1967,
the Commission initiated this proceeding pursuant to sections 15,
18(b) and 22 of the Shipping Act, 1916 ? (the Act) to determine:

1. Whether Jan C. Uiterwyk Co., Inc., and Continental Lines,
S.A. are common carriers by water subject to the Commis-
sion’s jurisdiction;

2. Whether any agreement between the parties may have been
carried out without Commission approval, in violation of
section 15 of the Act;

3. Whether the parties to Agreement No. 9597, or any of them,
have transported cargo between U.S. Gulf ports and Guate-
mala in violation of section 18(b) of the Act.

This decision became the decision of the Commission, October 10, 1968.
46 U.S.C. 814, 817, and 821.

12 F.M.C.
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THE FACTS

1. The agreements here concerned ® relate to several Guatemalan
decrees. On September 22, 1959, the Congress of this Central American
Republic enacted Decree No. 1317, known as Ley de Fomento Indus-
trial or the Industrial Development Law, for the purpose of strength-
ening the national economy and stimulating domestic industries.
Under this law certain industries were exempted from paying import
duties on specified cargoes during a 10-year period and the “Head of
Government” was granted certain powers to restrict such imports.
By Decree 5757, issued November 8, 1961, certain imports were des-
ignated as ‘“‘controlled cargo.” It was provided that in order for these
cargoes to be exempted under Ley de Fomento they ‘“‘must be carried
by the vessels of Flota Mercante Gran Centroamericana or by any
steamship line with whom Flota has an agreement.” On April 12, 1966,
Decree 444 was issued and on May 4, 1966, Decree 468 was issued.
These supplanted Decree 5757 and restricted additional commodities
to carriage by ‘‘state transportation companies’’ therein defined as
companies ‘‘owned by the government or in which the government
has an interest.” * In 1966, 32,326 short tons of cargo, excluding bulk
wheat, moved in the Gulf/Guatemala trade. 25,302 short tons, or 78-
percent of the total, was controlled cargo.

2. In July 1963 Flota Mercante Gran Centroamericana, S. A.
(hereinafter Flomerca), entered into an agreement with Continental
Lines, S.A. (hereinafter Continental), whereby Continental was au-
thorized to carry controlled cargo in the trade between the gulf ports
and the east coast of Guatemala in return for payment of royalties
to Flomerca. Jan C. Uiterwyk Co., Inc. (hereinafter sometimes
Uiterwyk), having been appointed U.S. general agent for Continental
and general gulf agent for Flomerca, issued a solicitation circular con-
taining the statement that ‘“This is the only Guatemalan operation
service from Miami and gulf ports to Guatemala, and should there-
fore be used for Ley de Fomento cargo.”

3. The original tariff, issued July 19, 1963, designated the carrier
as ‘“Flomerca Continental Line.” Following advice from Uiterwyk
that “we might run into a controversy with the FMC with regard to
the filing of a joint service operation under section 15,” a revised

2 There Is no issue of approvability as no agreement is on file.

4 99.8 percent of the stock of Flota Mercante Gran Centroamericana is held by the Guatemalan Govern-
ment. The remaining 0.2 percent is privately held. The company has three operating sections or divisions
described by its general manager as: (1) the U.S. Guif/Central America; (2) the Europe/Central America;
and (3) the U.S. North Atlantic/Central America. 1ts two owned vessels are used in the U.S. North Atlantic/
Central America service (New York to Guatemala and Honduras).

12 F.M.C.
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title page was issued August 6, 1963, changing the carrier designation
to Flomerca Line. The Daily Shipping Guide of August 13, 1963, ad-
vertised the operation of the same vessel by Flomerca and Continental
to the same ports on the same voyage and an article in the Times
Picayune of August 23, 1963, announced the new service inaugurated
“by Flomerca Line and Continental Line.” By letter dated August 27,
1963, to agents at Miami, New Orleans, Houston, and New York,
regarding ‘Disbursement Accounts Continental Flomerca Service,”
Uiterwyk advised that ‘“disbursements and collections are all for the
account of Continental Lines, S.A. in Antwerp”’ and that “all out-
bound freight should go on a pre-paid basis and all inbound freight
from the East Coast of Central America on a collect basis, so that all
funds can be collected here in dollars.”

4, In January 1964, Uiterwyk became a full partner with Con-
tinental in the Gulf/Guatemala service which Mr. Uiterwyk, in a con-
firming letter to Continental, referred to as a “joint venture.” Under
the provisions of the letter agreement Uiterwyk paid Continental
$7,500 to cover one-half of certain previous losses and deposited $7,500
in Continental’s account as Uiterwyk’s share of the working capital
of the venture. Uiterwyk and Continental then began splitting profits
and losses 50/50 and Uiterwyk agreed that in the future it would not
charge a ‘‘general agency commission.” By letters to shippers,
Uiterwyk continued to urge that they must route their cargo via
Flomerca if their receivers were to realize ‘‘the privileges under
Ley de Fomento.”

5. An agreement dated September 9, 1964, retroactive to July 1,
1964, was entered into between Flomerca on one side and Continental/
Uiterwyk on the other. In substance, it was agreed (1) that Contin-
ental/Uiterwyk, thereinafter named ‘‘Operators,” would maintain a
regular service with regular sailings between gulf ports and Guate-
mala under the name Flota Mercante Gran Centroamericana, (2) that
the service would be entitled to benefits enjoyed by Flomerca under
Guatemalan laws, (3) that for this privilege Operators would pay
" royalties to Flomerca based upon a formula which, after deducting
5 percent from total export and import manifests to cover adminis-
trative expenses and general agency fees, would provide from 2.5
percent of annual profits not in excess of $10,000 to 12.5 percent of
such profits exceeding $40,000, (4) that financial and operational
responsibility for the service would be for the account of Operators
and therefore that Flomerca would not have to contribute capital, (5)
that Operators would appoint Flomerca ‘“as their general agents for
this service in Guatemala” and would pay 2.5 percent on southbound
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manifests and 5 percent on northbound manifests, (6) that Uiterwyk
would operate the service as general agents and managers in the
United States, (7) that Flomerca would do its ‘“utmost’ to solicit
export and import cargo and would devote ‘“‘every possible effort to
obtain for this service cargo covered by the Guatemalan ‘Ley de
Fomento’,” (8) that Flomerca would not make any agreement with
other lines or services which could directly or indirectly affect the
gulf service without first consulting with Operators, and (9) that
Flomerca would be allowed to have one or more of its own vessels
in the gulf service as lorig as both parties agreed on the terms of
said service. On March 19, 1965 a letter to shippers by Uiterwyk’s
sub-agent, Lone Star Shipping, Inec., circulated a translation of
Decree 5757, indicating that controlled cargoes must be carried by
Flomerca or any steamship line with which Flomerca has an agree-
ment, with the admonishment ‘“trust you will be guided accordingly.”

6. Until June 1964, Continental operated regularly in the gulf/Hon-
duras trade under its own name. It filed tariffs, solicited cargo and
advertised sailings. Honduras cargo and Guatemala cargo were car-
ried on the same vessel * * * the former under Continental bills of
lading and the latter under Flomerca bills of lading. In June 1964
Continental’s tariff was redesignated as that of ‘“Flomerca Line.”

7. In August 1964, a carrier called Contramar S.A. started a com-
mon carrier service from ports in continental Europe to U.S. North
Atlantic ports. This service operates as the “Capital to Capital Line.”
The following May, Contramar also started serving the trade from
these same European ports to U.S. South Atlantic and gulf ports.
Continental Lines was and is the general agent for Capital to Capital
in Antwerp and Uiterwyk is U.S. general agent. Capital to Capital’s
U.S. North Atlantic agent, who was appointed by Continental, issued
public announcements that this service was to be initiated by Con-
tinental with Continental chartered vessels. Two and one half years
later this agent testified that it might be difficult to state whether
he was agent for Continental, Contramar, or Capital to Capital. Con-
tinental and Contramar operate from the same office in Antwerp,
they have the same owners and officials, the same people work for
both companies, and the same people sign correspondence. Letter-
heads indicate that they are associated companies. However, it is
contended that Continental acts merely as agent for Contramar. Con-
tramar does not operate in any trades outside of the U.S. trades,
while Continental operates common carrier services in its own name
only in non-U.S. trades, e.g., between Europe and Central America.
This is actually & “joint service’” with Flomerca. For years Continental
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has openly served the Europe/Guatemala trade under an agreement
providing access privileges in return for the payment of royalties to
Flomereca. |
8. On October 28, 1964 Uiterwyk filed its common carrier tariff
No. 1 covering inbound and outbound service between U.S. Atlantic
and gulf ports and Puerto Rico and named ports in the Caribbean,
east and west coast of Central America, South America, and other
other ports of the world. This was virtually a worldwide. tariff. To the
best of Mr. Uiterwyk’s recollection, it was never utilized by Jan C.
Uiterwyk Co., Inc. However, on February 12, 1965, it was adopted and
thereafter utilized in various U.S. trades by Uiterwyk Shipping Ltd.,
another Uiterwyk family-owned company. Operating as Gulf Lines
it expanded into ‘“a liner service from U.S. gulf ports to the European
continent.” Thereafter the name was changed to, and the tariffs were
adopted by, Gulf Lines Ltd., and then Gulf Express Lines Ltd. During
this same period still another such company, Uiterwyk Shipping,
Inc., was carrying -explosives, the principal item covered by the
tariff, from gulf ports to Central America. Jan C. Uiterwyk is president
of each of the above companies and all of the officers and directors of
each are either members of his immediate family or employees of
Jan C. Uiterwyk Co., Inc. |
9. An agreement dated July 2, 1965, retroactive to July 1, 1965,
was next entered into by Flomerca and Cont1nenta1/U1terwyk It
included the substance of the previous agreement with certain addi-
tions and revisions. (1) The Operators guaranteed Flomerca minimum
royalties of 2,000 Quetzal ($2,000) per year, (2) the profit sharing
formula was changed to provide that Flomerca would receive 12.5-
percent of amounts from $20,000 to $30,000, 15-percent of amounts
from $30,000 to $40,000, and 17.5-percent of amounts in excess of
$40,000, (3) responsibility for the financial operation and legal activi-
ties of the service was to be ‘“for the account of and risk of Operators”’
and Flomerca was to assume no responsibility resulting from the use
of its name on documents such as bills of lading and manifests, (4)
claims of all types against the service were to be ‘“handled and paid”
by Uiterwyk, (5) ‘“permanent increases or reductions in the freight
tariffs to the guilf, will only be issued by mutual agreement between
general agents,” and ‘“ ‘Operators’ should always try to adjust their
tariffs to ‘Flomerca’s’ New York’ tariff, (6) emergency rate reduc-
tions would be made by Operators ‘“according to their judgment”
but not by general agents unless with the approval of Operators,
(7) only the Operators would be allowed to submit tariffs to the
Federal Maritime Commission, and (8) Flomerca would submit to
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Operators cargo solicitation reports and estimates of expenses for
newspaper advertising and for printing sailing itineraries. It was
further provided that the agreement would remain in effect for 1 year.
On March 9, 1966, this agreement was expanded by an addition
entitled Annex A which provided for Gulf/Honduras service. It was
made retroactive to July 1, 1965.

10. On November 9, 1966, during the course of an informal investi-
gation by this Commission, respondents tendered a copy of the July 2,
1965 agreement to the Commission and asked confirmation of their
position which was that no filing and approval under section 15 was
required.® If, however, the Commission should consider the agreement
subject to section 15 approval, such approval was requested. The
agreement was given FMC No. 9597. Protests and requests for hearing
were thereafter filed by Grace Line, Inc., a common carrier serving
Guatemala and Honduras from U.S. ports, the American Steamship
Traffic Executives Committee, some of whose member carriers provide
common carrier services between U.S. Atlantic and/or gulf ports and
Guatemala and Honduras, and United Fruit Co., which then offered a
common carrier service between U.S. Atlantic and gulf ports and
Guatemala and Honduras. By letter dated January 24, 1967, respond-
ents advised that they understood that it was the initial view of the
Commission that the agreement was subject to approval under section
15 and that they had therefore decided to withdraw the submission.

11. An agreement dated January 25, 1967, was then entered into
by respondents. Flomerca was designated ‘“Owners” and Uiterwyk
and Continental “Agents.” It was provided (1) that the previous
agreement would be terminated as of that date, (2) that Flomerca
would take over the chartering of the three vessels then in use and
start a new service for its own risk and account in direct continuation
of the service previously operated for the account of Continental/Uiter-
wyk, (3) that Uiterwyk, in accordance with prior authorization by
Flomerca, would charter replacement vessels for the account of Flo-
merca at'rates equal to the rate charged by the vessel owner plus
$75 per day, (4) that Uiterwyk was appointed general agent and

8 Section 15 provides in pertinent part:
‘“Every common carrier by water, * * * shall file immediately with the Commission a true copy,

* * * of every agreement with another such carrier or other person subject to this chapter, * * * to

which it may be a party or conform in whole or in part, fizing or regulating transportation rates or fares;

giving or receiving special rates, accommodations, or other special privileges or advantages; controlling,
regulating, preventing, or destroying competition; pooling or apportioning earnings, losses, or traffic;
alloting ports or restricting or otherwise regulating the number and character of sailings between ports;
limiting or regulating in any way the volume or character of freight or passenger traffic to be carried;
or in any manner providing for an exclusive, preferential, or cooperative working arrangement. The term

‘agreement’ in this section includes understandings, conferences, and other arrangements.” [Italic
supplied.]
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manager for the new service at stated commissions and fees, but with
the reservation that Flomerca must first realize & minimum annual
net profit of $68,300 or Uiterwyk’s commissions and fees would be
reduced as required to produce that result, (5) that Uiterwyk would
(@) name the port and booking agents in the United States who would
receive stated commissions and fees, (b) maintain a separate bank
account and bookkeeping records and make them available for inspec-
tion by Flomerca, (¢) submit to Flomerca voyage finalization reports
and monthly financial statements, (d) provide for tariff filings with
the Federal Maritime Commission, (¢) collect freights and pay all
disbursements, (f) appoint stevedores and arrange and pay for char-
terer’s liability insurance, (¢) handle and pay claims and vessel
“charterhires’”’, and (h) assume ‘‘the responsibility to satisfy the legal
requirements this contract creates in the United States.” Uiterwyk
was to be reimbursed for all communications, travelling, advertising,
promotion, and Federal Maritime Commission tariff filing expenses
but under the presumption that these expenses would not exceed
those of the previous year. This agreement was to continue for a
period of 3 months but it was subsequently extended for 1 year. It
has not been submitted to the Commission for approval.

12. Effective the same date, January 25, 1967, Flomerca chartered
the three vessels then in this service. The charters were from Navi-
gation, Ltd.® a Bahamian corporation which had been formed by
Uiterwyk to take over certain common carrier operations from Uiter-
wyk Shipping Ltd. in the Central American trade. It is owned 50/50
by Mr. Uiterwyk and his immediate family and the owners of Con-
tinental. Jan C. Uiterwyk Co., Inc., executed the charter forms as
brokers for Navigation, Ltd. Navigation, Litd., had previously obtained
the vessels by charter from Uiterwyk Shipping, Ltd. A rider clause
was added to the January 25, 1967 Flomerca charters to provide
that, so long as Uiterwyk continued as general agent for Flomerca
gulf service, Uiterwyk would guarantee the charter payments.

13. Thereafter, on April 5, 1967, and again on May 4, 1967, Flo-
mercs, chartered from Navigation, Ltd., the Maria A, a vessel
owned by Jan C. Uiterwyk Co., Inc. These charters also contained
the above rider. The charter forms were executed by Jan.C. Uiterwyk
Co., Inc., as broker for Navigation, Ltd., and as agent for Flomerca.

14. In 1965, Asiatic Petroleum Corp., in New York, invited quo-
tations from three water carriers for the shipment of one empty pro-
pane storage tank from Houston, Tex., to Matias de Galvez, Guate-

¢ These were actually subcharters as the vessels were held by Navigation, Ltd., under charters and not as
owner.

12 F.M.C.



AGREEMENT 9597 91

mala. Flomerca, through Uiterwyk, submitted the low bid of $2,650;
the next lowest bid was “around $5,000.”” The shipment was moved
August 26, 1965, on Flomerca’s vessel, The Eny Hoejsgaard,
Voyage 3, under Houston/Matias B/1: 23. Had the rates then on file
with the Commission been applied, as they should have been, the
charge would have been $6,753.02 or $4,103.02 more than the flat
rate of $2,650.

15. During the periods May 15, 1965, to June 29, 1965, and Janu-
ary 30, 1966, to July 29, 1966, Flomerca had two separate and dif-
ferent tariffs on file for the gulf ports to Guatemala trade. During the
period May 15, 1965, to April 14, 1967, it also had two. tariffs on file
for the Guatemala to gulf ports trade. Tariffs were filed by Uiterwyk
in the name of “Flomerca Line Gulf Service’’ and by Flomerca in the
name of “Flomerca Line,” each without knowledge of the other. Each
tariff contained some rates that were higher and some that were lower
than those contained in the other. A review of the shipments in the
outbound trade during a 35-day period, May 15, 1965, to June 20,
1965, revealed that in 10.instances Flomerca had charged the higher
of the two applicable rates. During this same period there were 29
instances of improper ratings not attributable to having two tariffs
on file.” The number of overcharges and undercharges were about
even.

DISCUSSION

The Guatemala shipping decrees as such are not here in issue.
However, knowledge of their provisions is necessary to an under-
standing of the various agreements and the operations thereunder
which occasioned this investigation. Intervener United Fruit main-
tains that if Flomerca conducted its operations in the gulf trade in
the same lawful manner in which it operates in the New York trade,®
i.e. for its own risk and account, United Fruit would net have asked
the Commission to undertake this action.®

- Alcoa SS, Inc. v. Cia Anonima Venezolana, 7 F.M.C. 345 (1962),
affirmed by Alcoa SS Co. v. F.M.C., 321 F. 2d 756 (1963) concerned
an agreement between CAVN, a Venezuelan government-owned car-
rier, and Grace Line, a privately-owned American carrier, whereby
Grace became the ‘‘associated” service of the Venezuelan national
flag line and thus authorized to carry classifications of commodities

7 Three of these were located and disclosed by respondents.

8 Both trades are subject to the same Guatemalan deorees.

¢ Because of declining revenues United Fruit found it necessary to discontinue its New York/Guatemala
service as of Aug. 23, 1867.
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exempted or ‘“‘exonerated’”’ by Venezuelan decreé¢ from payment of
import duties. The Commission found it to be a section 15 agreement
and approved it as being in accordance with the prescribed statutory
standards.

The very purpose of Flomerca’s initial agreement with Contlnenta.l
and thereafter with Uiterwyk/Continental has been, in the language of
section 15, to give special privileges and advantages, to control com-
petition, to apportion earnings, to regulate the number of sailings
and to provide for an exclusive, preferential and cooperative working
arrangement. Most of these agreements have included specific pro-
visions for fixing and regulating rates. The ‘“‘special privilege and
advantage”’ which respondents obtained is the exclusive access to 78
percent of the Gulf-Guatemala cargo.’® On brief, they do not really
attempt to contend that the pre-1967 arrangements did not come
within the subject areas embraced by section 15."' In substance, their
position is (1) that the current agreement, i.e., the agreement dated
January 25, 1967, is essentially an agency agreement the subject matter
of which does not bring it within the ambit of section 15, and (2) that
neither Uiterwyk nor Continental has ever operated in this trade as
8 common carrier. Major emphasis is placed on the noncommon carrier
defense.

As to point (1), Hearing Counsel urge (a) that the current agree-
ment in reality is a continuation of past agreements, and (b) that
Uiterwyk/Continental conduct the current operation for their own
risk and account. United Fruit argues (a) that the current agree-
ment is merely a change in form drafted for the purpese of perpet-
uating the section 15 relationship between the parties which existed
under the prior agreements, (b) that on its face it provides for the
division of profits, and (c) that it cannot be read outside its factual
environment.

The current agreement begins by giving Flomerca the new designa-
tion of “Owners,”’ changes the designation of Uiterwyk/Continental
from “Operators” to ‘“‘Agents,”’ terminates the previous contract
dated July 2, 1965, and then provides:

The Owners will start a new service for their own risk and account between
the gulf ports and the ports of the east coast of Central America, in direct continu-

* 10'The record contalns considerable évidence and argument bearing on the economic impact of the agree
ments on United Fruit and Gran Colombiana. Respondents counter with the contention that the indicated
decreases in carryings were due to Flomerca’s more effective cargo solicitation and superior service rather
than its exclusive right to carry controlled cargoes. While this anticompetitive “special puvuege and advan-
tage” is the obvious cruz of this operation, detailed analysis of its impact is neither within the general scope
of the order of investigation or any specific issue stated therein.

11 Flomerca chose not to file a brief. Therefore, unless otherwise stated, the term respondents as hereinafter
used refers to Uiterwyk and Continental only.
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ation of the service previously operated for the. account of Agents [Uiterwyk/
Continental].

Mr. Uiterwyk affirmed the self-evident fact that the objective
in drafting the current agreement was to free the operation
from Commission jurisdiction and to immunize it from protests
by competing carriers. They felt that this could best be done
by putting it “purely in the name of Flomerca.” As earlier found,
there were other indicated changes, such as granting Flomerca the
right to inspect books of account and to be furnished with voyage
finalizations and monthly financial statements. However, as of the
time of hearing, 3% months after the current agreement became
effective, Flomerca had made no inspection of the books and there
had been no change in the reports or accountings actually submitted.
Although questioned at length in an effort to determine specific
functions previously performed by respondents that are now performed
by Flomerca and vice versa the record is bare of substance. From an
operating point of view, the change in designations of the parties
and in accounting and reporting provisions are superficial. The present
agreement is indeed a continuation of past agreements without
material change.

Respondents contend that the present agreement cannot be con-
sidered a continuation of past agreements for the further reason
that the operative parties are not the same. It is alleged that Con-
tinental is'now completely out of the picture except that it is being
paid a finder’s fee by Uiterwyk for bringing Uiterwyk in as general
agent for the Flomerca Gulf service.!? The fact that Continental
is named in and signed the current agreement is said to be because
this served as ‘“kind of & notice” of the continuation of the service
and because of the provision terminating the previous agreement to
which Continental was & party.

Flomerca’s general manager testified that Continental “must have
something to do with the contract, obviously, but I don’t know what
is the role of the party.” Moreover, it appears that in addition to the
so-called finder’s fees paid to Continental, the earlier noted $75 per
day, which is added to replacement charter rates and which was also
included in the rates for the three charters taken over on January 25,
1967, is actually received by Navigation, Ltd., the Bahamian corpo-
ration jointly owned by the immediate family of Jan C. Uiterwyk
and the owners of Continental.’* This record is inconclusive with

12 No one suggests that the payment of a finder’s fee s a section 15 matter.
1 Flomerca has paid its Atlantic general agent nothing for the same act of chartering-some 15 vessels over
the past 3 years. The vessel 6wner normally 'pays & 244 percent fee to the agent-broker.
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regard to the detail of Continental’s present participation. However,
it clearly establishes that this respondent was one of the operators in
the past and it will not support a finding to overcome, at the very
least, the presumption that it continues to be.* In any event, the
departure of one of the parties would not per se constitute a discon-
tinuance of the arrangement. Flomerca would continue to serve as
general agent in Guatemala and collect royalties while Uiterwyk
would continue to conduct the operation.

Hearing Counsel contend that despite the self-serving contract
representation that the new service would be for the risk and account
of “Owners,” the actual operation demonstrates that it is being con-
ducted for the risk and account of Uiterwyk/Continental. The signifi-
cance of the potential risk is indicated by the following testimony of
Mr. Chester, president of Chester, Blackburn & Roder, Inc., ship
brokers, managing agents, and agents in the shipping field:' -

I was offered a participation in this line, which I turned down for a very good
reason.

* % * * * * *

At that time [sometime in 1964] it was very, very clear that the deal was to be
very similar to the one in Europe whereby which it was entirely run and operated
by Continental Lines and Mr. Uiterwyk and that Flomerca Line would just
receive some sort of a royalty. In this I didn’t choose to participate.

* * * * * * Sk

The actual starting of the line took practically very little money. I mean all
you need for chartering of a ship, all you need is a month’s in advance. It was a
question of underwriting the losses while sharing in the profits.

Hearing Counsel urge that substantial risks to respondeénts are
inherent in the present operation as a consequence of (1) the guarantee
of & minimum annual net profit to Flomerca of $68,300, and (2) the
guarantee of charter payments.'®

The minimum net profit provision contained in the current agree-
ment provides:

The commissions and fees cited above are based on the premise that the Owners
will earn a minimum net profit in the Gulf Service of $68,300 for the 12-months
period of 25 January 1967 to 24 January 1968, or a proportionate amount for a
period less than 1 year and the same amount for each equal period during which
this contract is in force. If the results of the vessels balance sheets during this

period of 12 months do not total a minimum profit of $68,300 for the -Owners,
Jan C. Uiterwyk Co., Inc.; will reduce their commissions and fees to the point

1 Although requested to do so by Hearing Counsel, Continental did not produce a witness.

18 This company has been general agent for Flomerca’s Atlantic service since July 1, 1964, and fora time-

was soliciting agent in New York for Flomerca’s gulf service.
18 While Ulterwyk is the single.guarantor of record in both instances, the burden, insofar as At would be
reflected on funds channeled through Navigation, Ltd., would fall on Continental as well.
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necessary so that the Owners will recognize a minimum net profit as stipulated
above.

This means that whenever the service- earns ‘less than :$68,300
Uiterwyk will have to forego commissions and fees ‘to-make. up the
difference. Should the difference equal or exceed accrued commissions
and fees, Uiterwyk will receive nothing and will be out of pocket. the
cost of time, organization, and facilities devoted to:the service.

Uliterwyk contends that the converse of Hearing Counsels’ position
should also be recognized, i.e., that “if the service:does well, . the
agent is going to collect commissions at & very. high rate and a nice
management fee’’; that if the service were to be an utter disaster Flo-
merca would ha,ve to bear all the losses with the agent merely foregoing
its commissions and fees; and that Mr. Uiterwyk, a successful business-
man, did not assume an undue risk in negotiating the $68,300 figure.

United Fruit urges that the change of expresswn of profit guar-
antee to Flomerca from a percentage of profits, as in the past agree-
ments, to the present fixed amount is without significance as the
amount may quite conceivably have been selected to equal the royal-
ties received under the earlier agreements. If this be so,'” the change
is one of expression only and the net effect remains unchanged
There is no evidence that what reSpondents now call a minimum
profit is anything more or less than a minimum royalty. Flomercaj
received in the past, and is receiving at present, a vuara,nteed minimum
annual amount plus additional amounts based upon the profits of
the venture.

Hearing Counsel contends that it is an unacceptable euphemism to
term & negotiated, guaranteed sum a “profit” and, likewise, to term
respondents’ compensatlon whlch has all the earmarks of normal
profit t,a,kmg, a ‘‘commission’”’ or “fee.” The techmque employed by
respondents in accomplishing the conversion of proﬁts int6 commis-
sions and fees is to set the commissions and fees *® so hlgh ‘that; after
payment of the guarantee to Flomerca, respondents receive all of the
profits until an exceedingly high figure is reached.~Mr. Uitérwyk
testified :

* * ¥ the magnitude of the commissions {and fees] provided in this contract is
such that the commission {and fees] is ezceedingly high as compared with the-

normal standards and as such the amount, according to your commercial calcula-
tion and our commercial experience and our knowledge of this service in the line,

17 thle M. Uiterwyk réfused.to relate the amounts of Flomerca’s past royelties to'current profits,. or
evén to state whether there is a relationshlp, he did testify that the service has been promable

18 Commissions are set at § percent of manifests and fees at 234 percenit of manifests, plus $1,500 per month;
pius $75 per vessel per day on charters.
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is such that we still will come out well ourselves if we have to reduce part of this
profit. (italics supplied.)

Again it is clear that the changes are more apparent than real.
Despite rewording, the current agreement continues profit sharing as
in the past and, regardless of the profit shown thus far and Mr.
Uiterwyk’s confidence in the future, the minimum guarantee to
Flomerca does constitute a potential risk to respondents.

The earlier noted charter rider clause by which Uiterwyk guarantees
payment provides that:

The financial performance under this charter party is hereby guaranteed by
Jan C. Uiterwyk Co., Inc., Tampa, Fla. It.is understood that Jan C. Uiterwyk Co.,
Ine., will maintain this guarantee only for as long as they are general agents for
the Flomerca Gulf Service; therefore, whenever Jan C. Uiterwyk Co., Inc.,
ceases to be general agents for this service, the charter party will terminate
simultaneously and vessel will revert to its owner.

Flomerca alleges that this clause was put in to make the agent

“work more and get more frelght” and that it was only for the initial
stages of the “new service.” Be that as it may, it clearly conflicts

with the agreement provision that Flomerca is to start a new service
for its own risk and account and that, in doing so, it will take over |

the chartering of vessels. This contrary arrangement unquestionably
constitutes a very substantial risk to respondents. If the agency con-
tinues and charter payments are not met from operating revenues,
Uiterwyk will be liable. If the agency terminates at the will of
Flomerca, or because of failure, or for any other reason, the vessels will
revert to Navigation, Ltd., from whom Flomerca chartered them.
Navigation, Ltd., which, as found, is owned 50/50 by the Jan C.
Uiterwyk family and the owners of Continental, will then remain
bound by whatever contract it had with the party from whom it char-
tered. In the case of the previously mentioned Maria A, this would
have been Jan C. Uiterwyk Co., Inc., the owner or the vessel.

The risks borne by Flomerca are not re&dlly apparent. Its general
manager testified that it had no investment in the previous operation
and that he was unaware of any in the present. Mr. Uiterwyk there-
after testified that the initial working capital for the new service was
furnished by Flomerca. This was done, he said, by the transfer of
royalty funds due Flomerca for the period July 1, 1966—-December 21,
1966, from Uiterwyk’s account to Flomerca’s account. There is no
written evidence of this transaction, authorization having been ob-
tained by Mr. Uiterwyk by telephone on or after January 31, 1967.
There is no_testimony or other evidence indicating (1) the amount of
the funds thus advanced, (2) the normal working capital requirements
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of the operation, (3) whether this was anything more than a temporary
advance pending periodic ‘accounting, (4) from what source future
workingicapital requirements would be met, or (5) whether respond-
ents were to remain liable to Flomerca for these accrued royalties.
The lack of a written understanding detailing the commitment of
necessary funds, both present and future, is particularly difficult to
rationalize in view of the fact that Uiterwyk’s income, and thereafter
Continental’s income, is directly contingent upon the net profit, i.e.,
gross revenues less all costs, including-the cost of working capital. It
is clear that the operation has been conducted and is being conducted
by respondents for their own risk and account.

Hearing Counsel urge that a comparison of ‘the role of Flomerca in
the present gulf service to its role in the. Atlantic service shows that
respondents continue to direct and control the gulf service and that
their powers and functions are not merely those of a managing agent.
When asked whether, as general agent for Flomerca’s Atlantic service,
it was necessary to secure permission from Guatemala before charter-
ing a vessel, Mr. Chester said: ’

Oh, yes. They are very sensitive about our authority in practically ‘every area
and particularly on an important matter like a charter we have to ordinarily prove
to them on telephone and cable that we believe it’s necessary and profitable
to so do.

If & charter within the scope of a particular authorization is not avail-
able “then of course we have to go back.” Copies of thesé charters are
furnished Flomerca in Guatemala and are also made available to its
auditors in New York. )

In the Atlantic service Flomerca requires a monthly statement
within 5 days after the end of each month and a voyage accounting,
with vouchers attached, within 45 days. The latter includes freight
income, commissions, stevedoring charges, port charges, cargo c’kia.rges,
crew wages, crew expense, ship’s supplies, and fuel. This service is
also audited “about every 6 months,” sometimes by surprise. Flo-
merca applies “constant pressure” for transferals of funds to its
account and ‘“within each month there are funds transferred.” More-
over, Flomerca negotiates the stevedoring contracts, approves requests
for rate changes, controls voyage itineraries and port calls, reviews
all expenses, and in general exercises strict direction and control of
the Atlantic operation.

In contrast, the record indicates that Flomerca exercises little
if any direction or control over the gulf service. Although the current
agreement provides that replacement vessels will be chartered in
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gccordance with prior-authorization by Flomerca and at rates to be
agréed upon.by Flomerca at the time, prior authorization has not been
obtained nor has there.been prior agreement as to charter rates. In
fact, Flomerca’s general manager stated that he had no knowledge of
any replacement charters. They were not signed by Flomerca officials
authiorized to sign charters and: copies ivere not furnished Flomerca.
Respondents. decide wwhat vessels to charter, when, and at what rates.
The added fee of $75 per vessel day is obviously for something more
than-services rendered in arranging charters as it ranges from approxi-
mately five to.six times the normal 2}4-percent brokerage fee which,
of course, varies with the gross value of the charter.!®

While under the previous agreement, 60 percent of the ‘‘benefits”
due” Flomerca ‘were to be paid quarterly and the balance after the
finalization of. accounts as of July 1 each year, it is said that under
the-current agreement they have'a theoretical right to withdraw
proceeds due them at any time: Nonetheless, at the time of the hearing,
no withdrawals had been requested or made, nor, as earlier found, had
there been any inspection of respondents’ books or changes in the
reports or accountings submitted to Flomerca. It is evident that in the
Atlantic trade, Flomerca .operates as a true principal while in the
gulf trade it merely collects a guaranteed profit or royalty in exchange
for respondents’ exclusive right to carry government-controlled cargo
via a service they continue. to direct and control.

There, is no questioning-the fact that a common carriage service
is being conducted. The question is whether respondents are common
carriers. The basic arguments offered in support of their contention
that they are not common carriers, and therefore that they are not
subject to the Commission’s jurisdiction, are (1) that Uiterwyk is,
and at all times has been, “purely a general agent,” (2) that, as a
matter of law, the party in whose name the service is held out to the
general public is the common carrier, and (3) that there cannot logic-
ally be two common carrier parties to the arrangement.

The record shows that Uiterwyk is retained as agent by a number
of non related companies, -including Azta Shipping Co., Oost Atlantic
Lijn, Blue Ribbon Line, and Contramar. Mr. Uiterwyk testified that:

We are purely general agents and agents in Jan C. Uiterwyk Co., Inc. It is an
image we commercially want to protect by all means because only by doing so
can we acquire eventual additional lines. So we always have kept this company as
a purely general agency operation.

The issue, however, is not what image Mr. Uiterwyk wishes to main-
tain but whether his functions have been and are those of a common

1 See page 93, footnote 13.
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carrier rather than an agent. The prior agreements on their face leave
little doubt. Respondents, as “Operators”’ engaged in a ‘“joint ven-
ture,” were required to ‘maintain a steamship service’’ under the
name of ‘“Flomerca.”” Flomerca was not the operator of the service.
Complete operating authority and all financial and legal respon-
sibility was vested in respondents. Flomerca’s general manager testi-
fied that Flomerca had no investment in the service and no function
except that of general agent in Guatemala for which it was paid a
commission. He further testified that the only occasion for royalties
was ‘“because we allowed the use of our bills of lading and our mani-
fests with the Flomerca heading”’ but that Flomerca ‘‘did not assume
any responsibility for the use of [its] name.”

As earlier found, the pre-January 25, 1967, service is being con-
tinued without interruption and with no apparent differences in the
physical operation. The present common carriage operation has not
been materially altered. The redesignations of Flomerca as ‘“Owners”
and respondents as ‘“‘Agents’’ are clearly superficial. Although it may
be conceded that virtually any function may be performed by an
agent, the degree of control and ultimate responsibility assumed by
respondents in this instance is not in keeping with such status. They
are owner/operators rather than agents.

In Agreement 6210, 2 U.S.M.C. 166, 168 (1939) the Commission
approved a section 15 agreement but suggested the change of the
designation of a party, both in a contract form and related bills of
lading, from “agent’” to a proper characterization of common carrier.
Thereafter, in Transportation by Southeastern Terminal & SS Co.,
2 U.S.M.C. 795, 798 (1946), when respondents contended that they
were ‘“‘merely agents for the owners,” the Commission held:

There are at least six different organizations here combined in one form or
another to engage in the shipping business. The purpose of the formation of the
four corporate shipowners was to limit liability to each ship separately. Whether
there was a further intention to create devices to evade the regulatory provisions
of the shipping acts does not appear of record. Suffice it to say that the purpose of
such legislation cannot be nullified in that manner.

Again, in Waterman v. Stockholms Rederiaktiebolag Svea, 3 U.S.M.C.
131, 132 (1949) the Commission held that the designation of a person as
agent s not conclusive if in his actual course of business he assumes the
responsibilities and performs the duties of the carrier. Directly in point
1s Union Stock Yard & Transit Co. v. United States, 308 U.S. 213, 220
(1939) wherein the Supreme Court held that common carrier status
cannot be avoided by the device of acting as agent for a common
carrier. More recently, in Tariff Filing Practices of Containerships,
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Inc., 9 F.M.C. 56, 69 (1965) the Commission, citing several Supreme
Court and lower court decisions, held that the term ‘‘common carrier,”
as employed in the shipping acts, must be interpreted to effectuate
the remedial and evident purposes of the statutes and must result in
fairness to competing carriers. In operating under both prior and
present agreements Uiterwyk assumed the responsibilities and per-
formed the duties of a common carrier.

Turning to Continental’s status in the prior arrangement, respond-
ents agree that it certainly involved a situation in which someone
was a common carrier. Flomerca, they say, held itself out to the
general public, used its name in manifests, bills of lading, advertising,
solicitations and tariffs, and therfore Flomerca was the common car-
rier. The argument is then advanced that:

* * * If Flomerca was the common carrier, then Continental was not, and vice
versa; no matter how one chooses, there cannot logically be two common carriers
who were parties to the arrangement.

The assumption that there can be only one common carrier is
simply incorrect. There is no such exclusivity in logic or law. In
Puget Sound Tug & Barge v. Foss Launch & Tug Co., 7 F.M.C. 43
(1962) the Commission held that where two companies entered into
a cooperative working arrangement whereby one held out to the
public, the other provided and operated the vessels, and the revenues
were divided between them, they were both common carriers and the
agreement had to be filed for approval under section 15.2° The company
holding out to the public, in this instance Flomerca, is termed a
“nonvessel owning common carrier” and the other, which provides
and operates the vessels, in this instance Uiterwyk/Continental, is
termed the ‘‘underlying common carrier.” These agreements are be-
tween common carriers by water, all operating in the foreign commerce
of the United States, and all subject to section 15 of the Act.

In disassociating itself from operations in other U.S. trades,
Uiterwyk continues to rely on the theory that only the company
in whose name a service is held out is & common carrier subject to
regulation.? Thus Uiterwyk Shipping, Ltd., Gulf Line, Ltd., Gulf
Express Lines, Litd., or Uiterwyk Shipping, Inc., would be the common
carrier in any service conducted in any of these names and the status,
if any, of Uiterwyk would be that of agent.?? Hearing Counsel and

2 As Hearing Gounsel point out, there is no denial that Continental was operating as a common carrier in
other U.S. trades at the time the earlier agreements were made.

21 No cases are cited or found in support of this proposition.

2 Uiterwyk contends that the Bahamian companies are intended to be shipowners and operators, as
well as to acquire real estate, and that the primary reason for their being established in Nassau is so that
they can utilize foreign-flag ownership.
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United Fruit contend that these related corporations are mere paper
shells, without employees, physical assets, or even places of business;
that they are all owned and supported by Mr. Jan C. Uiterwyk and
his immediate family who create and abandon them at will; that the
whole show is run by Uiterwyk, ostensibly as agent but actually as
owner/operator; and that the Act was not designed to regulate puppet
carriers while the manipulator remains free of common carrier burdens
and responsibilities.

Uiterwyk’s reply to this is that:

In any event, even if the “paper shell” theory were adopted, the result would
not be to convert (Jan C. Uiterwyk Co., Inc.) into a common carrier. That
agency company does not own the Bahamian companies which are alleged to
be common carriers; those companies are owned by individuals * * * just as
is (Jan C. Uiterwyk Co., Inc.) itself, so that even if the “paper shell” theory
were valid the logical conclusion would have to be that the “common carrier’’
(in any instance where one of the companies actually is a common carrier) would
be its individual stockholders, not (Jan C. Uiterwyk Co., Inc.). In other words,
no matter how Hearing Counsel chooses to argue the point, his attempted dis-
regard of valid and existing corporations cannot logically or legally be the con-
clusion that (Jan C. Uiterwyk Co., Inc.) is a common carrier.

* * * * * * *

* % % (Jan C. Uiterwyk Co., Inc.) does not own or have a financial interest
in any other of the companies with which various members of the Uiterwyk
family are connected.

Navigation, Ltd., which is owned by the same individual owners
of Uiterwyk and Continental and is used to channel revenues from
the present operation to them, is also said to be a separate and inde-
pendent legal entity shielded by its corporate veil.

In Transportation by Southeastern Terminal & SS Co., supra, at 798,
the Commission held that ‘‘when we look through the corporate
fiction we find that, at least as far as Eastern and the four corporate
shipowners are concerned, those organizations are responsive to the
same general policy and subserve the same general investment.” The
Supreme Court held in County of Marin v. United States, 356 U.S.
412, 418 (1958) that “a mere corporate shell without property or func-
tion can by no stretch of the imagination be deemed a ‘carrier.’ ”’

Where a corporation is so organized and controlled, and its affairs
are so conducted as to make it a mere sham, agent, or adjunct of
another, its separate existence as a distinct corporate entity will be
ignored, and the two corporations will be regarded in legal contem-
plation as one unit. Southeast Airlines Agency, Compliance Proceeding,
25 C.A.B. 89, 99 (1957). It is settled law that the corporate entity
may be disregarded if failure to do so would aid in the perpetration
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of a fraud or the circumvention of an applicable statute. American
Asirlines, Exemption, 27 C.A.B. 1112, 13 (October, 1958). Corporate
entities may be disregarded where they are made the implement for
avoiding a clear legislative purpose. Schenley Corp. v. United States,
326 U.S. 432, 437 (1945). It is concluded that, insofar as section 15
is concerned, Uiterwyk and its related companies are all one and the
same, as are Continental, Contramar, and Capital to Capital. The
same is also true of Uiterwyk/Continental and Navigation, Ltd.

Findings number 14 and 15 above concern misratings under section
18(b)(3) of the Act.” Respondents admit the propane storage tank
undercharge and state that it was merely an inadvertent mistake. On
July 27, 1966, Uiterwyk wrote Asiatic Petroleum requesting payment
of the undercharge but this was refused.

The double tariff filings are also conceded, as is the finding that,
under the rule that in such situations the lower rate is the legally
applicable rate,” there were 10 overcharges during the 35-day sampling
period. Respondents do not deny that during the same period there
were an additional 29 misratings unrelated to the double tariff filings.
Correction notices were sent out on 22 of these but it was later found
that there were errors in rates or weights in four of the corrections.

On brief respondents state that corrections covering repayment
of the 10 overcharges have been sent out and that this has been made
known to the Commission’s staff by the provision of copies. No copies
have been received indicating that any of these repayments have in
fact been made.?’ On the contrary, the record herein does show that
corrections issued on three other shipments further violate the Act by
applying the higher rather than the lower rates.?

With respect to all of these tariff violations, respondents continue
to urge the agency defense * * * that the statute applies to the carrier,
Flomerca, and not to its agents. As earlier found, Uiterwyk/Conti-
nental is the underlying common carrier in this trade. They operate
the service as owner/operators rather than agents and they as well as
Flomerca are clearly liable for the above tariff violations. Puget Sound

2 Section 18(b)(3) provides in pertinent part:

No common carrier by water in foreign commerce * * * shall charge * * * greater or less or different

' compensation for the transportation of property * * * than the rates and charges which are specified

in its tariffs on file with the Commission and duly published and in effect at the time.

2 Where two tariffs are equally appropriate, the shipper is entitled to have applied the one specifying the
lower rate. United States Borax & Chemical Corp. v. Pacific Coast European Conference et al., 1968 (Docket
No. 66-63, 11 F.M.C. 451).

2 Official notice is taken of files Nos. 1854 and 2056 located in the Commission’s Office of Tariffs and In
formal Complaints (Foreign Commerce), Bureau of Compliance.

20'Hearing Counsel urge that in view of the serious pattern of charging improper rates the Commission
direct an audit of the records in this trade, and require respondents to submit a report of overcharges re-
funded, or steps taken to collect undercharges, and the results of such attempts to collect.
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Tug & Barge v. Foss Launch & Tug Co., supra; also Commion
Carriers by Water—Status of Express Companies, Truck Lines and
Other Nonvessel Carriers, 6 F.M.B. 245 (1961).

ULTIMATE CONCLUSIONS

On the basis of the foregoing and the entire record it is found and
concluded that:

1. Respondents Flomerce and Continental entered into and carried
out an agreement without Commission approval from or about July
1963 to January 1964, in violation of section 15, Shipping Act, 1916.

2. Respondents Flomerca, Continental, and Uiterwyk entered into
and carried out continuing agreements since January 1964, and are
presently carrying out an agreement without Commission approval
in violation of section 15, Shipping Act, 1916.

3. Respondents Flomerca, Continental, and Uiterwyk have charged
or demanded a greater or less or different compensation for the trans-
portation of property than the rates and charges specified in tariffs on
file with the Commission in violation of section 18(b)(3), Shipping
Act, 1916.

(S) Joran MARSHALL,
Presiding Examiner.
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Docker No. 68-24

AgreeMENT No. 8200, JoINT AGREEMENT BETWEEN THE FAr East
CONFERENCE AND THE Paciric WEesTBOUND CONFERENCE; AND
MobpiricaTioNs oF AGREEMENTS Nos. 8200, 8200-1 anp 8200-2

NOTICE ADOPTING INITIAL DECISION AND ORDER
APPROVING AGREEMENTS

(Adopted October 15, 1968)

No exceptions having been filed to the Initial Decision of the Exam-
iner in this proceeding, and the Commission having determined not to
review same, notice is hereby given that the decision of the Examiner
became the decision of the Commission on October 15, 1968.

Now, therefore, it is ordered:

1. That Agreement No. 8200 be, and hereby is, granted continued
approval pursuant to section 15 of the Shipping Act, 1916, as amended,
for the period of 1 year from and after the date of this order;

2. That Agreements Nos. 8200-1 and 8200-2 be approved pursuant
to section 15 of the Shipping Act, 1916, as amended, and that such
approval shall continue for the period of 1 year from and after the
date of this order;

3. That any application on behalf of the parties to the aforemen-
tioned agreements for extension of the period of the approval of said
agreements shall be filed with the Commission with service upon all
of the parties to this proceeding not later than the 60th day prior
to the expiration. of the approvals granted herein; and

4. That this proceeding be discontinued without prejudice to the
rights of any of the parties to protest. upon any grounds, the approval
or continued approval of Agreements Nos. 8200, 8200-1, and/or 8200-
2, in any new proceeding relating to those agreements, including
the extension of the appreval thereof as stated above.

By the Commission.

(Signed) Tuaomas Lisi,

N Secretary.

12 F.M.C.
104




AGREEMENT NO. 8200 105

FEDERAL MARITIME COMMISSION

No. 68-24

Far East CoNFERENCE AND Paciric WESTBOUND CONFERENCE—
AGREEMENT No. 8200 ET AL.

Continued approval of Agreement No. 8200 for 1 year, and approval of Agree-
ments Nos. 8200-1 and 8200-2, for the same period of time, granted.

Proceeding discontinued, without prejudice to the .rights of any party hereto,
without waiver or estoppel, to protest or justify, upon any grounds, the
continued approval of the agreements, in any new proceeding relating to the
agreements, including extension of the approvals heré given.

Any application for extension of the period of approval shall be filed with the
Commission, with a certificate of service upon all parties hereto, not later
than the 60th day prior to expiration of the approvals here given.

Elkan Turk, Jr., for respondent Far East Conference.

Edward D. Ransom for respondent Pacific Westbound Conference.

Mark P. Schlefer and Leslie Srager for Board of Commissioners of
the Port of New Orleans; Louis A. Schwartz for New Orleans Traffic
and Transportation Bureau; James M. Henderson and Douglas W.
Binns for The Port of New York Authority; and Richard D. Ford
for Pacific Coast Association of Port Authorities, petitioners..

J. Kerwin Rooney for Port of Oakland; Alex C. Cocke for New
Orleans Board of Trade Ltd.; and Charles H. Lombard for Alabama
State Docks Department, interveners.

Donald J. Brunner and E. Duncan Hamner, as Hearing Counsel.

INITIAL DECISION OF C. W. ROBINSON,
PRESIDING EXAMINER!

By order served May 1, 1968, the Commission instituted this inves-
tigation ‘“to determine whether Agreements Nos. 8200-1 and 8200-2
should be approved, disapproved, or modified; and whether or not
continued approval of Agreement No. 8200 is warranted, and if not, -
whether it should be canceled or modified.” The following organi-
zations were named ‘‘Petitioners” by.the order: Board of Commis-
sioners of the Port of New Orleans; The Port of New York Authorxty,
Pacific Coast Association of Port Authorities; and New Orleans Traffic
and Transportation Bureau. Port of Oakland, New Orleans Board. of
Trade Ltd., and Alabama State Docks Department, intervened.

A prehearing conference was held on May 27, 1968, at which it
was agreed that certain procedural steps would be taken by the

1 This dectsion became the decision of the Commission oni October 15, 1968.
12 FM:O;
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parties; the hearing date was to be scheduled thereafter. In June,
counsel for the two conferences and the ports of New York and New
Orleans requested the Examiner to forego the time schedule agreed
upon to see if they could work out some plan whereby the agreements
could be approved without the necessity of a long and costly hearing.
As it was his clear responsibility to do so, the Examiner approved the
suggestion. On August 23 a joint motion was filed by counsel for the
conferences seeking an order of approval of the agreements and the
discontinuance of the proceeding, without prejudice (more details
herein). Changes in the suggested order attached to the motion there-
after were proposed directly to conference counsel by counsel for New
York and New Orleans interests. The changes having been accepted
by the conferences, the New York and New Orleans interests and
Hearing Counsel endorsed the motion as modified. It would seem ad-
visable to dispose of the proceeding by means of an initial decision
rather than by motion.

THE FACTS

1. Agreement No. 8200 (No. 8200), approved December 29, 1952,
is a joint effort by the conferences (FEC and PWQ) “* * * to
assure to the parties hereto, as well as to the manufacturers, merchants,
farmers and labor, whose products are exported from the United
States to.the Far East destinations which may, from time to time,
be common to the scope * * *’ of the individual agreements of
the two conferences, ‘“* * * stability of ocean rates and frequency,
regularity and dependability of service which is essential to their
continued prosperity * * *

2. Agreement No. 8200-1 (No. 8200-1), filed on May 13, 1966,
modifies Article FOURTH of No. 8200 by providing that all new mem-
bers of either of the two conferences shall become parties to any
supplementary agreements as well as to No. 8200.

3. Agreement No. 8200-2 (No. 8200-2), filed March 15, 1967
and as far as here pertinent, provides for the cooperation between the
two ‘conferences in the establishment and maintenance of rates,
rules, and regulations to be observed by each of them. Article
IX (1) permits rate adjustments by either conference without the
concurrence of the-other, but the two may agree on changes volun-
tarily, and (2) the one not making the first adjustment can make its
own except where the purpose is to bring the rate relationship within
the limits specified in the article; Article X (1) establishes the maxi-
mum and minimum amounts by which FEC rates should exceed the
local rates of PWC, the maximum being $6 per revenue ton, or its. |
equivalent, and the minimum being the amount of accessorial charges
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assessed against cargo under the PWC tariff, and (2) the agreement
does not apply to the relationship between PWC overland rates and
FEC rates, or between PWC overland rates and PWC local rates;
and Article XIII subordinates No. 8200-2 to Article SECOND of
No. 8200, the latter enabling the conferences to take independent
action under the procedure therein provided.

4. No. 8200 was the subject of investigation in Joint Agreement—
Far East Conf. and Pac. W.B. Conf., 8 F.M.C. 553 (1965), wherein it
was held, among other things, that the conferences had been carrying
out unfiled supplementary agreements. Appeals were taken therefrom
to the United States Court of Appeals for the Fifth Circuit, where it
was argued in April 1967; no decision has been rendered. The lawful-
ness of overland rates is involved in two other proceedings before the
Commission, docket No. 65-31, Investigation of Overland and OCP
Rates and Absorptions, and docket No. 66-61, Board of Commissioners
of the Port of New Orleans v. Pacific Coast Australasian Tariff Bureaw,
and Member ILines, 12 F.M.C. 184, sustaining the propriety of the
rates.

DISCUSSION AND CONCLUSIONS

The Gulf and New York parties, the conferences, and Hearing
Counsel believe that it would be wasteful to examine again the over-
land situation that is involved in the appeals before the Fifth Circuit
Court of Appeals and the proceedings before the Commission in dock-
ets Nos. 65-31 and 66-61, referred to in the paragraph next above,
and they request continued approval of No. 8200 for 1 year and
approval of Nos. 8200-1 and 8200-2 for the same period. Any appli-
cation for extension of the period of approval would be filed with the
Commission, with a certificate of service upon all parties to the
present proceeding, not later than the 60th day prior to expiration of
the approval here sought. Concomitantly, discontinuance of the
present proceeding is requested if approval is given to the agreements,
“without prejudice to the rights of any of the parties, without waiver,
or without estoppel, to protest or justify, upon any grounds, the
approval or continued approval of Agreements Nos. 8200, 8200-1,
and/or 8200-2, in any new proceeding relating to those agreements,
including the extension of the approval thereof * * *’ No objections
to the motion, as modified, have been received.

In Joint Agreement, supra, the Commission stated that there was
insufficient evidence to disapprove No. 8200. There being no evidence
in the present proceeding which would negate that finding, and there
being no opposition to the motion for continued approval of No. 8200
for 1 year, as mentioned, no reason appears why the motion for con-

12 F.M.C.
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tinued approval thereof should not be granted, especially in view of
the built-in safeguards attached to any application which may be filed
for extension of such continued approval.

No basic legal objection is observable at this juncture to No.
82001, and none has been advanced by any party. Accordingly,
approval thereof for 1 year, under the same terms and conditions as in
the case of No. 8200, should be received.

The parties realize, and the Examiner agrees, that from a prac-
tical point of view it is more desirable to survey for 1 year the results
which would flow from No. 8200-2 rather than to proceed at once to a
hearing thereon. Furthermore, issues as to overland rates and the
maximum and minimum limits on the differential between PWC local
rates and FEC rates might well be affected by the decision of the
Fifth Circuit Court of Appeals and the decision of the Commission
in Dockets Nos. 65-31 and 66—61. The moving parties agree that the
effect of rapidly changing transportation conditions in, and the char-
acteristics of the transpacific trade, of which the Examiner is not
wholly without knowledge, cannot be assessed at the present time, but
the conferences hope that No. 8200-2 may “prevent uncoordinated
rate adjustments from damaging the competitive position of merchants
on the various coasts and consequently of the ports and carriers serving
them.” The conferences predict, furthermore, ‘‘that a constantly
fluctuating relationship between PWC local rates and the correspond-
ing rates of FEC would create commercial chaos and seriously interfere
with the marketing of American products in the Far East by merchants
on the various coasts of the United States.” All-in-all, approval of
No. 8200-2 for 1 year, under the same terms and conditions as Nos.
8200 and 8200-1, is justified.

ULTIMATE CONCLUSIONS

Itis found and concluded that the three agreements under considera-
tion will not, for a period of 1 year after approval (or continued
approval) thereof, be unjustly discriminatory or unfair as between
carriers, shippers, exporters, importers, or ports, or between exporters
from the United States and their foreign competitors, or operate to
the detriment of the commerce of the United States, or be contrary to
the public interest, or be in violation of the Shipping Act, 1916, as
amended (the Act). Furthermore, it is found and concluded that the
three agreements, for the same period of time, will satisfy the re-
quirements of subdivision (1) of the second paragraph of section 15 of
the Act, as amended. )

Continued approval of No. 8200 for a period of 1 year, and approval
of Nos. 8200-1 and 8200-2 for the same period of time, is hereby

12 F.M.C.
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granted. The proceeding is hereby discontinued, without prejudice to
the rights of any party to this proceeding, without waiver or estoppel,
to protest or justify, upon any grounds, the continued approval of
the agreements in any new proceeding relating to the agreements,
including extension of the approvals here given. Any application for
extension of the period of approval shall be filed with the Commission,
with a certificate of service upon all parties to the present proceeding,
not later than the 60th day prior to expiration of the approvals here
given.

(Signed) C. W. Rosinson,
Presiding Examiner.
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Docker No. 68-26

In THE MATTER OF AGREEMENTS Nos. T-2108 anp T-2108-A Be-
TWEEN THE CIrYy OF Los ANGELES AND JAaPAN LiNg, Lrp.; Ka-"
wasakl Kisen Kaisga, Lrp.; Mirsur O.S.X. Lines, LTp.; AND
Y amasHITA-SHINNIHON STEAMsHIP Co., LTD.

'NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

Adopted October 15, 1968

No exceptions having been filed to the Initial Decision of the
Examiner in this proceeding, and the Commission having determined
not to review same, notice is hereby given that the decision became
the decision of the Commission on October 15, 1968.

It is ordered, That Agreement No. T-2108 shall be modified (1)
to delete a clause requiring a lessee or preferential user of terminal
facilities to utilize such facilities so as to substantially exclude other
terminals from securing its patronage; (2) to delete the retroactive
provision; and (3) to increase the minimum payment provision to
a compensatory level. Agreement T-2108 shall be approved upon
receipt of appropriate modifications. Agreement T—2108-A is approved
subject to modification of Agreement T-2108.

By the Commission.

(Signed) Tuomas Lisi,
Secretary.

In tHE MaTTER OF AGREEMENTS Nos. T-2108 anp T-2108-A
BerweeN THE Ciry or Los ANGELEs AND JaPan Line, Lrp.;
Kawasaxr Kisen Kaisga, Lro.; Mirsur O.SK. Lines, Lrp.;
AND YAMASHITA-SHINNIHON STEAMsHIP Co., LTD.

Agreement No. T-2108 whereby the City of Los Angeles grants the preferential
use of terminal facility to four Japanese carriers, approved subject to the
deletion of a routing clause and a retroactive effect provision, and subject
to an increase in the minimum payment to be made by the lines during
any year the agreement is effective.

12 F.M.C.
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Agreement No. T-2108-A whereby the City of Los Angeles grants the preferential
use of a gantry crane to four Japanese lines approved subject to required
modification of Agreement No. T-2108.

Roger Arnebergh, Edward D. Farrell, and Walter C. Foster for
respondent city of Los Angeles.

Eeed M. Williams and Francis L. Tetreault for respondent Japanese
lines.

Leonard Putnam and Leslie E. Still, Jr., for petitioner city of

Long Beach.

Albert E. Cronin, Jr. for petitioner Stockton Port District.

William R. Daly for San Diego Unified Port District, intervener.
J. Keruwwn Rooney for Port of Oakland, intervener.

Donald J. Brunner and G. Edward Borst, Hearing Counsel.

INITIAL DECISION OF HERBERT K. GREER,
PRESIDING EXAMINER!

The City of Los Angeles, by its Board of Harbor Commissioners
(Los Angeles) entered into an agreement with Japan Line, Ltd.;
Kawasaki Kisen Kaisha, Ltd.; Mitsui O.S.K. Lines, Ltd; and Yama-
shita-Shinnihon Steamship Co., Ltd., all common carriers by water
(herein referred to collectively as the Lines), filed with the Commis-
sion and designated by it as Agreement No. T-2108, granting to the
Lines the preferential use of a container cargo handling terminal. The
parties further executed and filed Agreement No. 2108—~A whereby
Los Angeles grants to the Lines the preferential use of a crane for
handling containers. The Commission ordered this investigation to
determine whether the agreements should be approved, disapproved, or
modified pursuant to section 15 of the Shipping Act, 1916 (the Act).

The city of Long Beach and Stockton Port District were designated
as petitioners herein. The city of Oakland and the San Diego Unified
Port District intervened.

THE AGREEMENTS

On November 7, 1967, the respondents entered into a ‘“Permit
and Agreement’’ whereby for a period of 3 years (with option to assign-
ees to renew for 2 years), Los Angeles granted to the Lines a facility
consisting of 10.54 acres, with improvements to be constructed thereon,
to be used for the docking and mooring of vessels, the receipt, handling,
loading, unloading, storage, transporting, and delivery of containerized
cargo and for uses incidental thereto. The Lines agree to handle and

! This decision became the decision of the Commission on October 15, 1968.
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route through the Port of Los Angeles (the Port) all of their contain- -
erized-cargo vessel business the shipment of which originates or termi-
nates in Japan or the United States and which originates at, is destined
to, or transits through metropolitan Los Angeles and the surrounding
area tributary to the Port. As an exception to this routing provision,
the Lines are permitted to load and discharge container cargo at any
other southern California port if carried on conventional break-bulk
vessels and semicontainerized vessels if such cargo can be loaded or
discharged at a conventional break-bulk facility.

As compensation to the Port, the Lines agree to pay all charges
which accrue under the Port tariff for dockage, wharfage, wharf storage,
wharf demurrage, and all other tariff charges applicable. If the total
amounts of such payments within 1 year are less than $63,420, the
Lines will pay the Port the sum necessary to reach that required mini-
mum. If, however, payments to the Port within a year shall equal
$235,000, no further payments will be made to the Port. The mini-
mum payment is based on an estimate of the cost of “extra’ facilities
to be provided by the Port, that is, only costs over and above the
construction of an ordinary facility. Maximum compensation is based
on the total cost of the facility assigned.

The Port reserves the right to assign to others than the Lines the
right to use the premises and facilities as long as such use will not
interfere with or delay the conduct of assignees’ business. The revenue
received by the Port for secondary use is to be credited to the mini-
mum-maximum compensation, the secondary use described for that
purpose being containerized cargo and general break-bulk cargo. How-
ever, the minimum-maximum is not to be credited with use by vessels
owned or operated by a steamship line which as of the date of the
agreement, calls at the Port, or is a tenant of the Port.

The Lines may cancel the agreement after the first year. In the
event of cancellation, or in the event the agreement is not renewed or
extended for a combined total of 10 years, the Lines shall reimburse
the Port in the amount of the unamortized balance of those extra
costs .expended by the Port in providing special facilities which are
ordinarily not required for the operation of a break-bulk terminal, an
estimate of such costs being attached to the agreement.

It is provided that if the facility is used by the Lines before Com-
mission approval, the agreement shall become effective for all purposes
retroactively as of the first day of the month during which such use
commenced.

The “Preferential Assignment for Use of Crane” entered into at
the time the above agreement was executed, provides for payment to
the Port for such use in accordance with Port tariff, provided that if

12 FM.C.
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during a year, the payments shall be in excess of $89,000, no further
compensation to the Port shall be paid during that year for use of the
crane by the Lines. The Port retains the right to allow other persons
to use the crane when its use is not required by the Lines, and the
revenue from such use is to be retained by the Port.

Only those provisions of the agreement here at issue are above
described.

POSITIONS OF THE PARTIES

Petitioner Long Beach resists approval, contending that the “rout-
ing” clause and the “‘retroactive’” provision are in violation of section
15 of the Act, that the agreement is unjustly discriminatory or unfair
operates to the detriment of the commerce of the United States, is
contrary to the public interest, and otherwise violates sections 15, 16,
and 17 of the Act. It is argued that the routing clause is a monopolistic
practice in restraint of trade, and is therefore in violation of the anti-
trust-laws; and that unlike dual rate contracts, the use of such a
practice does not have specific statutory approval. The “retroactive”
provision is alleged to violate section 15 of the Act in that it permits
operation of the agreement prior to Commission approval. Objection
is made to the ‘“free use” by the Lines of the facility after the maxi-
mum payment has been reached as violative of sections 16 and 17 of.
of the Act in that other lines using the Port are subjected to unreason-
able prejudice or disadvantage when they are required to pay full
tariff. It is argued that the agreement is noncompensatory because
Los Angeles will not receive sufficient guaranteed revenue to cover its
out-of-pocket costs such as bond costs, direct operating costs, and
prorated port costs. Further contention is that Los Angeles is in viola-
tion of the Act by operating under the agreement prior to its approval.
Long Beach reasons that the commencement of construction of facili-
ties provided for in the agreement is, in effect, carrying out the agree-
ment. Long Beach contests approval of the crane agreement on the
rround that it is noncompensatory.

San Diego would not contest approval of the agreements if the
routing clause is removed, and argues that the clause unlawfully
restricts shippers and consignees from selecting the port through
which their goods should move and is otherwise unlawfully restric-
tive. Cited is section 250, Merchant Marine Act, 1936, which declares
t unlawful for a common carrier by water, by means of an agree-
nent, to prevent any other carrier from serving any port designed
‘or the accommodation of ocean-going vessels located on any
mprovement project authorized by Congress, at the same rates
vhich it charges at the nearest port already regularly served by it.

12 F.M.C.
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It is San Diego’s position that the routing clause is an attempt tc
overrule the intent of Congress expressed in that statute.

Stockton resists approval of the routing clause and considers
minimum-maximum compensation provisions in any agreement ap-
provable only if no prejudice against any terminal results therefromr
or if no other port is in any way injured. Stockton takes the positior
that the agreement should be disapproved in its entirety.

Los Angeles takes the position that the agreement is compensatory
that the basis used for determining the minimum compensation i
reasonable and permits the port to recover its investment in extrs
costs here involved as compared to the cost of a general cargo ter
minal. The routing clause is defended as the only means by whicl
the port can protect its investment of $1J% million; Los Angele:
arguing that without the clause, the Lines would be able to tie uj
the use of the facility for a term of years and still divert their carge
to other ports and that such diversion might render this agreemen
noncompensatory. The motive of Long Beach in attempting to have
the clause disapproved is seen by Los Angeles to be retention of th
ability to lure cargo from Los Angeles. Los Angeles argues that i
is difficult to conceive of anything more detrimental to commerc
than to have a port such as Los Angeles be contractually obligate
to set aside a valuable marine terminal for the use of a tenant for :
number of years and then permit another port to be.in a position t
enfice away the business of that tenant to the economic detrimen
of the port investing in the facility.

Respondent Lines contend that there is no evidence to support
finding of unjust discrimination, detriment to commerce, violation ¢
the Act, or detriment to the public interest. They take the positio
that the agreement contemplates a fair and equitable operation wit
shippers and users being assessed charges based upon identical rates
Significance is attributed to the fact that shippers do not oppose th
agreement, therefore, it is argued, none have considered the agree
ment to be discriminatory to them. No advantage to the Lines ove
other carriers is found in the fact that they retain part of the por
revenue after the maximum is paid and reference is made to othe
agreements with a similar provision which have Commission approva
No evidence is seen by the Lines to show injury to any other termin:
or port, the testimony to that effect being said to be mere conjectur
The Lines contend that the agreement is compensatory.

Hearing Counsel see no necessity for the routing clause, and conten
it constitutes ambiguous restrictions with regard te the amount ¢
containerized cargo which can be handled at other ports. The “retr:
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active”’ provision is not contested. However, the minimum compen-
sation provided is considered to be unapprovable in that it does not
reflect all direct and prorated costs, plus depreciation involved in the
entire facility and it is argued that segregating the cost of the extra
improvements as a compensation base is improper and results in a
noncompensatory minimurs.

Oakland did not file a brief.

DISCUSSION AND CONCLUSIONS

All parties to the agreements are subject to the Act and the agree-
nents are subject to the provisions of section 15 thereof. Other facts
dsertinent to the issues raised are hereinafter set forth.

The Routing Clause

The clause which the parties protesting approval have designated
15 an ‘“‘exclusive routing” or “exclusive patronage’” provision is as
‘ollows:

It is further understood and agreed that (the Lines) shall handle at and route
hrough the Port of Los Angeles all of their containerized-cargo vessel business
she shipment of which originates at, is destined to, or transits through metro-
»olitan Los Angeles and the surrounding area tributary to the Port of Los Angeles.
* * * However, any of said four lines may load and discharge container cargo at
iny other Port in Southern California on conventional break-bulk vessels and
iemi-containerized vessels only if such cargo can be loaded or discharged at a
'onventional break-bulk facility; provided however, that in the event such a
ressel is shifted to a berth equipped with container handling equipment for the
urpose of loading or discharging containerized cargo, such cargo shall be handled
it the Port of Los Angeles unless the General Manager specifically consents in
vriting to the contrary.

Che provision is within the purview of section 15 of the Act which
equires the filing of agreements:

‘¥ * controlling, regulating, preventing, or destroying competition; allotting
orts or restricting or otherwise regulating the number and character of sailings
)etween ports; limiting or regulating in any way the volume or character of freight
r passenger traffic to be carried; or in any manner providing for an exclusive,
weferential, or cooperative working arrangement.

Section 15 further provides:

The Commission shall by order, after notice and hearing, disapprove, cancel or
aodify any agreement * * * that it finds to be unjustly discriminatory or unfair
s between carriers, shippers, exporters, importers, or ports * * * or to operate to
be detriment of the commerce of the United States, or to be contrary to the public
nterest, or to be in violation of this Act, and shall approve all other agree-
1lents * * ¥
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Agreements approved by the commission under section 15:

* ¥ * shall be excepted from the provisions of the Act approved July 2, 1890,
entitled “An Act to protect trade and commerce against unlawful restraint and
monopolies,” and amendments and Acts supplementary thereto * * *

The Commission must consider the antitrust implications of any

agreement which limits free competition and has adopted the principle
that restraints which contravene the antitrust policies of the Unitec
States will be approved only if facts appear which demonstrate tha
the restraints imposed are required by a serious transportation need
are necessary to secure important public benefits, or are in further
ance of a valid regulatory purpose of the Act. The Supreme Court, it
a recent decision, Federal Maritime Commission et al. v. Aktiebolage
Svenska Amerika Linien et al., 390 U.S. 238 (1968), commented on th:
Commission’s policy:
Congress has, it is true, decided to confer antitrust immunity unless the agreemen
is found to violate certain statutory standards, but as already indicated, the anti
trust concepts are intimately involved in the standards Congress chose. Th
Commission’s approach does not make the promise of antitrust immunity mean
ingless because a restraint that would violate the antitrust laws will still be ap
proved whenever a sufficient justification exists. Nor does the Commission’s test
by requiring the conference to come forward with a justification for the restraint
improperly shift the burden of proof. The Commission must of course adduce sub
stantial evidence to support a finding under one of the four standards of section 15
but once an antitrust violation is established, this alone will normally constitut
substantial evidence that the agreement is ‘‘contrary to the public interest,
unless other evidence in the record fairly detracts from the weight of this factol
* * * We therefore hold that the antitrust test formulated by the Commission i
an appropriate refinement of the statutory “public interest’”’ standard.

The routing clause restricts free competition and presumptively run
counter to the public interest. Mediterranean Pools Investigation
F.M.C. 264 (1966). The Commission does not consider that all agree
ments restricting competition are necessarily and inevitably unjus
and unreasonable practices which must be prohibited at any cos
But free competition is the rule and a restraint on competition ma
not be approved unless sufficient justification therefor appears on th
record. The Commission recognized that the burden of sustainin
such practices is & heavy one. California Stevedore & Ballast Co. et a
v. Stockton Port District et al., 7 F.M.C. 75 (1962), at page 84. The po:
of Los Angeles justifies the clause as a means of protecting its inves
ment in the facility and assuring a fair return on the land and improv.
ments assigned to the Lines for preferential use. The port seeks f
require the Lines to move sufficient cargo through the facility i
accomplish that purpose. It is evident that if the clause is disapprove:
the Lines are free to use the facilities at competing ports capable
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handling containerized cargo. However, the agreement must be read
in its entirety to determine whether the clause is necessary to
accomplish the purpose for which it has been included; that is, the
protection of the port’s investment. If the minimum payment is
amended as hereinafter required, the port will have the assurance
that the facility will not be operated by the Lines in & manner to pro-
duce revenue to the port of less than the port’s cost of furnishing the
land and improvements thereon. Each of the Lines has under con-
struction a containership and intends insofar as possible to carry all
containerized traffic on such vessels. The facility assigned is designed
to serve containerships. Under the maximum feature of the com-
pensation clause, there is a strong economic inducement for the Lines
to make full use of the facility in order to benefit by the free use during
any year the maximuam is exceeded. Moreover, the Lines are co-owners
of & company formed to operate the facility which adds to the induce-
ment for full use. The port, in its brief, states:

In view of the fact the Japanese Lines have planned a weekly containership
service at the Port of Los Angeles, the maximum compensation provided by Agree-
ment No. T-2108 probably will be achieved during the first year of the term of the
Agreement.

The record supports that statement.

Applying the test of necessity to the routing clause, it cannot be
found that it is required to protect the port’s investment and the
record falls short of demonstrating justification for exemption from
antitrust policies.

Other contentions made by the protesting parties to the routing
clause have been considered but not deemed necessary for detailed
discussion because of the finding above made. It is recognized the
development of facilities contributing to the economical and efficient
movement of containers should be encouraged as in the public inter-
est. In the Matter of Agreement No. T-1870: Terminal Lease Agree-
ment at Long Beach, California, docket No. 66-9, 11 FMC 12. Tt is not
here found that a routing clause, that is a requirement for a lessee
or preferential user under a minimum-maximum compensation ar-
rangement to use the facility assigned to the substantial exclusion
of other ports, is unlawful under all ~ircumstances. But it is held
that restrictions on free competition which are contrary to the
entitrust policies must be fully justified and found a necessary
meens to further a transportation need. Los Angeles, in providing
transportation improvements, is enhancing commerce, but its invest-
ment is so well protected by other requirements in the agreement,
thet deviation from antitrust policies is unnecessary to provide
further assurance against & noncompensatory operation.

12 FM.C
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Consideration has been given to the fact that in this agreement
and in the Oakland agreement with the Lines presented in docket No.
68-27, 12 FMC 126 the routing clauses encompass territory tributary
to the ports. The record discloses that Overland Common Point (OCP)
origins and destinations are common to both ports, thus the Lines and
the ports would find difficulty in interpreting the routing clauses with
the possibility of future litigetion should the parties to the agree-
ments take diverse views as to the cargo covered by the individual
agreements.

Compensation

The ports appearing in this proceeding are competitive. In a com-
petitive situation, it is not uncommon for carriers to change from one
port to another for various reasons, including inducements offered.
But if an inducernent is the providing of services at less than the cost to
the port, it is to be disapproved. Investigation of Free Time Practices—
Port of San Diego, 9 FM.C. 525 (1966). The reason for disapproval
is evident. Approval of such a concept would result in requiring other
users of the port to bear a portion of the cost of the use by the preferred
customers if the port is to remain financially sound. Further, if a prec-
edent is established which permits a port to obtain business in a
competitive situation by offering services at less than cost, the ulti-
mate result would be the necessity for all ports to adopt this method
in order to remain competitive. The consequences are readily forsee-
able.

Long Beach contends that Los Angeles has not included all appli-
cable factors in the compensation base. These contentions have been
considered but not found persuasive of a conclusion that the max-
imum payment by the Lines to the Port is less than compensatory.
Methods of computing compensation are to be considered, but there
is no inflexible rule to bind port officials in determining compensa-
tion. Agreements Nos. T-1968 and T-1968-A; Terminal Lease Agree-
ments Between the City of Oakland and Matson Nawvigation Co., FMC
docket No. 66-68 11 FMC 156 (1967). The test to be applied is the
ultimate result of the computations. Los Angeles, in arriving at the
maximum payment, has considered land and water values, the cost
of the improvements to be constructed on the property, the support
to the facility from nonrevenue-producing facilities of the port, main-
tenance and overhead, servicing the bonds issued to finance a portion
of the improvements, as well as other incidental expenses. The
maximum payment provided in the agreement will produce a 7-percent
return on land and water property and a 6-percent return on the
improvements to be provided. Although Los Angeles has not included
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in the compensation base the cost of removal of the old wharf from the
premises to be mproved and excavation costs of material excavated
" in the vicinity of the wharf, such exclusions have been reasonably
justified and there is no sound basis for a dispute of management
judgment in computing the maximum payment. The minimum pay-
ment however causes concern.

The minimum compensation is related to a return on the invest-
ment in extra facilities required to handle containers, and not on the
entire cost of the wharf facility. Lios Angeles has determined the cost
of providing a general cargo terminal, and has used as a minimum
compensation base only the investment in this facility over and
above that amount. Applying 4% percent to this base, Los Angeles
finds the return sufficient to cover the cost of the bonds issued to fi-
nance that portion of the improvements. This method is considered
by the port a matter of business judgment properly exercised by port
officials and acceptable as the port does not require other users
of general cargo terminals to guarantee a minimum payment. Hearing
Counsel takes the position that the minimum fails to consider all
direct and prorated costs, plus depreciation, of the entire facility
and that if such factors were included in the base, the minimum
payment should be increased by approximately $30,000.

In the Port’s view, the Lines should be required to guarantee
payment sufficient only to cover the cost of the special equipment
furnished for the handling of containers. The fallacy of this con-
cept is that the Ilmes have been granted preferential use of the entire
facility. The agreement provides:

Assignee shall use the premises and the facilities situated thereon for the
docking and mooring of vessels, the receipt, handling, loading, unloading, storage,
transporting, and delivery of containerized cargo and for uses incidental thercto.
The benefit to the Lines emanating from this agreement is that they
have the preferred use of a complete facility constructed to meet
their needs in transporting containers on vessels designed to handle
that type of cargo. Lios Angeles in its brief, although in relation to
snother issue, points out that it is setting aside a valuable harbor
asset to the Lines and that it must have some assurance that the use
will provide adequate cormpensation.

An increased minimum payment is necessary to assure that the
Port will not furnish services—here the preferential use of an entire
facility—at less than cost. In view of the fact, as above found, that
there are strong inducements for the Lines to make full use of the
facility, the question of the amount of the minimum payment may
lose significance in relation to this agreement., Nevertheless, as a
matter of principle, compensation, whether minimum or maximuin,
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must be related to the cost of the entire facility assigned, or in other
words, to the full extent of the services rendered by a port to an
assignee. The minimum payment which is computed on only part of
the cost of the facilities is noncompensatory in that it is less than the
cost to the port. Negotiations between the Port and the Lines to
establish a modified minimum should not cause undue delay in view of
the fact that the full use of the facility is probable by reason of eco-
nomic inducements. If, using the base upon which the maximuwn
compensation was computed, a minimum is established sufficient to
assure that the port will not furnish the facilities at less than cost
during any year of the pendency of the agreement, such minimum
will be approved.
It is noted that the Lines may cancel the agreement at the end of
the first year, and in event of cancellation within that time, or if the
* agreement is not renewed for a total of 10 years, the Lines must
reimburse the Port for only the cost of the extra facilities, less depre-
ciation. This provision does not disturb the above finding as it does
not relate to the minimum payment. If the agreement is canceled,
use by the port of the facility is not limited by a preferential use.

The Retroactive Operation Clause
It is provided in section 3 of the agreement:

Tn the event the Federal Maritime Commission shall approve this Permit and
Agreement prior to the time Assignee commences to engage in those activities
permitted by Section 4 hereof, then the term of this Permit and Agreement shall
commence on the first day of the calendar month during.which Assignee shall
commeuce such activities.

The next paragraph, which is referred to herein as the retroactive
operation or retroactive effect clause, is as follows:

In the event, however, that the Federal Maritime Commission shall not approve
this Permit and Agreement until after the Assignee has commenced to engage
in such activities, then this Permit and Agreement shall become effective for all
purposes as of the first day of the calendar month following such approval; Pro-
vtded, however, That this Permil and dgreement shall become effective for all purposes
relroactwely to the first day of the calendar month during which Assignee shall com-
mence {0 engege n such activities of such is approved by the Federal Maritime Com-
mzsston. (Italic supplied.)

The italicized portion of the clause is contested as in violation of
section 15 of the Act which provides in pertinent part:

Any agreement * * * not approved * * * by the Commission shall he un-

lawf}ll * % % before approval or after disapproval it shall be unlawful to carry
out in whole or in part, directly or indirectly, any such agreement.
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In Mediterranean Pools Investigation, supra, it was stated:

" Behind these proposed amendments is the-dispute * * * over our authority
to approve section 15 agreements ‘‘retroactively’” or as respondent and the Ex-
aminer would have it ‘‘agreements bearing earlier effective dates.” Whatever
nomenclature is employed, Hearing Counsel and the Examiner are talking about
the same thing—the authority of the Commission to approve an agreement for
a period prior to the effective date of that approval.

* * * * * * *

Section 15 actually renders unapproved agreements unlawful in two situations.
First, section 15 required that agrcements when reached must be “immediately”
filed with the Commission. Thus, an agreement which is made but not filed for
approval is unlawful even though no action is taken by the parties under it
* * * Secondly, section 15 makes it unlawful to carry out “in whole or in part,
directly or indirectly” an unapproved agreement. Thus, where as here an agree-
ment has been filed and is pending approval it is only unlawful for the parties to
carry out the agreement and the agreement itself is not unlawful. All the parties
and the Examiner agree that the Commission may not approve an agreement in
such a way as to render lawful that which the statute.explicitly ‘declares unlawful,
and therefore the Commission may not approve an agreement so as to validate
conduct under the agreement prior to its approval.

The Lines contend that the clause here at issue, and in the com-
panion case, docket No. 68—27 supra, is not barred by reason of that
decision because:

The “retroactive effect” section is merely a provision, calling for special ap-
proval by the Federal Maritime Commission, which is an element in the overall
sompensation formula lessening the risk to the Port, and to the respondent lines,
shat a substantial deviation from their negotiated intention could result from an
administrative or judicial processing delay beyond their control. In each of
shese respects, the situation here present differs from that considered by the
Jommission in docket No. 1212, Mediterranean Pools Investigation * * *.

Hearing Counsel recommends approval of the clause because as
;he Commission has accepted the principle of minimum-maximum
sompensation, it would be reasonable to permit payments made by
‘he Lines prior to approval of the Agreement to apply towards a
ninimum" charge that is ultimately sccepted: by the Commission. It
s argued that no special advantage will accrue to the Lines or Los
Angeles with such an arrangement and that since the Lines will not be
eceiving preferential treatment during the interim period when
here is no approved agreement, there will be less advantage than if
he agreement had been approved.

As contended by the Lines and Hearing Counsel, the use of the
acility prior to approval would not be unlawful if no preferential
ise was accorded the Lines and if tbey paid in accordance with the
dort’s tariff. But the clause is not limited to applying revenue thus
aid to the minimum. It provides that the agreement shall “become
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effective for all purposes.” Approval of the clause would give retro-
active effect to an unapproved agreement in its entirety. The pro-
hibitions of section 15 are broad and parties to an agreement filed for
approval may not “‘carry out in whole or in part, directly or indirectly
any such agreement.” The distinction between ‘“carry out” and
“give effect to’’ is not evident. Any action taken by the parties to the.
agreement prior to approval, if governed by the agreement, is carrying
out the agreement. The delay encountered by parties in obtaining
adminstrative approval of section 15 agreements is recognized and
may, at times, present problems. But the remedy would be modifi~
cation of the statute which in its present form prohibits section 15
agreements from being carried out, directly or indirectly, prior to:
Commission approval.

It is concluded that the underscored portion of the clause should
be deleted as a prerequisite to approval of the agreement. This dis-
approval should not result in appreciable additional cost to the Lines.
The facility is not at this time ready for occupancy. The Lines antic-
ipate that the first vessel will be served during November 1968.

The Minimum-Moazimum Compensation Provisions

Stockton argues that such provisions are lawful only if respondents
have demonstrated that they will not result in discrimination or preju-
dice against any terminal, that no port will be in any way injured,
and that cargo will not be diverted from any port or terminal. This
argument ignores the provisions of the Shipping Act. Discrimination
and prejudice are not per se unlawful. Philadelphia Ocean Traffic
Bureaw, v. Export S.S. Corp., 1 U.S.S.B.B. 438, 531 (1935). The
statute prohibits only unjust and unreasonable practices. Long Beach
objects to these provisions in that after the maximum is paid the
Lines will have free use of the facility during the remainder of the year.
This will result, according to its argument, in violation of sections
16 and 17 of the Act by giving the Lines undue and unreasonable
preference or advantage over users of the Port’s facilities who are
required to pay tariff rates for all use.

These arguments have appeared in other proceedings in which the
Commission has approved minimum-maximum compensation pro-
visions. It has been held that an agreement is not unlawful merely
because it does not follow the terminal’s tariff charges but that such
arrangements must be scrutinized to determine whether illegal dis-
crimination or prejudice may result. Agreement No. 89056—Port oj
Seattle and Alaska S.S. Co., 7 F.M.C. 792 (1966). In this proceeding
there is no evidence that any shipper or carrier will suffer undue o1
unreasonable prejudice or discrimination by virtue of the provisions
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If discrimination or prejudice exists, it is related solely to perts. In
Agreement No. T-1768—Terminal Lease Agreement, 9 F.M.C. 202
(1966) a minimum-maximum compensation provision was approved,
however, the Commission found that no cargo would be diverted
from one port to another. This finding was related to the discrimina-
tory aspects of an agreement but does not constitute a precedent that.
an agreement may not cause diversion of cargo. The loss of a potential
customer was not considered as constituting unjust discrimination in
Agreement T—f—Terminal Lease Agreement, Long Beach, California,
8 F.M.C. 521 (1965). In any competitive situation, there is diversion
of cargo from one port to another. Los Angeles has, in the past, lost
cargo to Long Beach. If all diversion was prohibited, competition
would be severely crippled. Any diversion will result in injury to the
port losing the cargo and here, certain ports may be deprived of some
cargo now handled for the Lines; however, with the disapproval of
the routing clause, loss may be mitigated. There is no evidence to
warrant the conclusion that any pert will lose cargo to the extent
that its future profitable operation is threatened. While destructive
practices are prohibited as held by the Commission in Intercoastal
Investigation, 1935, 1 U.S.S.B.B. at 430 (1935), no destructive result
is envisioned here. The fact that some cargo may be diverted to Los
Angeles from other ports is not alone sufficient to show an unjust or
unreasonable practice.

The Crane Agreement

Agreement No. T-2108-A is a grant to the Lines by the Port of the
preferential use of a crane to be used in connection with the premises
assigned by Agreement No. T-2108. The Lines are to pay the Port in
accordance with the Port’s tariff of $70 per hour until & maximum of
$89,000 is reached within any one year. Thereafter, there is no charge
to the Lines for use of the crane during that year. The Port’s tariff
provides that use of the crane shall be under the user’s supervision
and control and the operation of the crane is the responsibility of the
Lines or any other user. The Port anticipates that the crane will be
used by others than the Lines, and that the additional compensation
thus obtained will be sufficient to cover the other port costs applicable
to the crane. The Port has had: no. prior experience in offering a crane
of this type to the public and if it finds that the tariff is not compen-
satory, it will increase the rate. The agreement provides that the
Lines will pay any charge included in an amendment to the tariff.

Long Beach finds the rate of $70 per hour unreasonably low and
noncompensatory. This contention is based on the fact that Long
Beach has a rate of $70 per hour for a crane costing far less than the
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Los Angeles crane. It is also argued that the maximum of $89,000
will produce a gross return of only 6.32 percent which will not cover
bond and prorated port costs. Long Beach furnished computations to
indicate that only $55,580 would be received by Los Angeles in any
one year which would reduce the gross return to 3.95 percent. It argues
that there will be no opportunity for Los Angeles to receive additional
revenue from secondary use of the crane sufficient to cover costs and
to realize a net profit.

As Hearing Counsel points out, the argument by Long Beach that
secondary use cannot be contemplated is contrary to the facts of
record. The wharf assigned to the Lines is only a portion of the total
wharf being constructed by Los Angeles and the crane will serve the
entire wharf. The crane will be equipped to handle heavy-lift cargo,
dry bulk, and other special cargoes as well as general cargo. Secondary
use is to be reasonably anticipated. It was held in Reduction in Rates—
Pacific Coast-Hawaii, 8 F.M.C. 258, that rates need not necessarily be
compensatory during the preliminary period of an operation and that
the person furnishing a new service should have the opportunity to
attract use of the service. That principle is here applicable. Los Angeles
has stated its intent to increase the rate for use of the crane if experi-
ence shows the present rate is noncompensatory. If it should fail to do
so and if it is shown that the agreement has an unlawful impact or
effect on any interested person in the future, the Commission has the
authority and duty under section 15 of the Act, to again review it
and take action found necessary. See Agreement No. 8905—Port of
Seattle and Alaska S.S. Co., 7 F.M.C. 792, 801 (1964).

Tt is concluded that Agreement No. T—2108-A should be approved.
However, as the agreements here presented for approval are related,
approval of this agreement is subject to the prescribed modifictions
of Agreement No. T-2108 and approval of that agreement as modified.

‘Hearing Counsel and Long Beach refer to a letter to the Commission
from four U.S. carriers which expresses concern that regulations of the
Japanese Government may prevent them from obtaining terminal
facilities and rights at Japanese ports similar to the rights and priv-
ileges granted to the Japanese lines in these agreements. While the
letter expresses ‘“‘concern,” there is no evidence on this record to sup-
port a conclusion that such rights and privileges have been denied or
that negotiations with the Japanese Government for similar rights and
privileges will fail. If later developments result in prejudice to U.S.
lines or show adverse affect on the commerce of the United States, the
Commission will, no doubt, reconsider these agreements, but the Com-
mission does not disapprove agreements because of ‘“concern” and
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without evidence to support disapproval. Alcoa S.S. Co. Inc. v. Cia
Anonima Venezolana, 7 F.M.C. 345, 361 (1962).

The additional issue raised by Long Beach that the agreement is
being carried out prior to Commission approval because Los Angeles
is constructing the facility in preparation for the use by the Lines,
merits little attention. If a port is prohibited from improving its
facilities in contemplation of entering into and obtaining Commission
approval of an agreement providing for a return to the port on its
investment, progress would be unnecessarily and severely limited. The
construction of improvements is not carrying out the agreement. It
is the commencing of the preferential use that causes the agreement to

be in effect.
ULTIMATE CONCLUSIONS

(1) A clause requiring a lessee or preferential user or terminal
facilities to utilize such facilities so as to substantially exclude other
terminals from securing its patronage restricts free competition in
violation of antitrust policies, and must be justified in order for the
Commission to approve it under section 15 of the Shipping Act, 1916.
The record not demonstrating that such a ‘“routing clause’” in Agree-
ment No. T-2108 is required by a serious transportation need, is
necessary to secure important public benefit, or is in furtherance of
a valid regulatory purpose, it is disapproved.

(2) .The. retroactive provision of Agreement No. T-2108 cannot be
approved, as such approval would sanction carrying out the agreement
prior to Commission approval in violation of section 15 of the Shipping
Act, 1916, and it is therefore disapproved. The specific language dis-
approved is underscored in the clause heretofore quoted.

(3) The minimum payment provided in Agreement No. T-2108 is
noncompensatory, and would either shift the cost of providing service
to nonusers in violation of section 16 ‘“First’’ of the Shipping Act, 1916,
or unjustifiably jeopardize the soundness of the terminal’s operations
in violation of section 17 of the Act, and it is therefore disapproved.

(4) Agreement No. T-2108 will be approved subject to the deletion
of the “routing” and “retroactive” clauses, and its amendment so as to
provide for minimum compensation which the Commission shall deter-
mine ez parte or after further hearing, if appropriate, to be not less
than the cost to the port of providing the service.

(5) Agreement No. T-2108-A is approved subject to modification
of Agreement No. T-2108, as herein required.

(Signed) HerBErT K. GREER,
Presiding Examaner.
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Docker No. 68-27

In THE MATTER OF AGREEMENT No. T-2138 BerweeN THE PorT oF
OARLAND AND JaPAaN LinEg, Lirp., Kawasak: Kisen Kaisua, Litp.,
Mirsur O.SK. Lines, LiMirep, axp YAMASHITA-SHINNIHON
SteamsaIP Co., Lip.

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER.
Adopted, October 15, 1968

No exceptions having been filed to the Initial Decision of the Exam-.
iner in this proceeding, and the Commission having determined not
to review same, notice is hereby given that the decision became the
decision of the Commission on October 15, 1968.

It vs ordered, That Agreement T-2138 shall be modified to delete
the routing clause and the retroactive operation provision, except the.
first sentence thereof. Agreement T—2138, as amended by Agreement.
T-2138-1, shall be approved upon receipt of appropriate modifications.

By the Commission.

[sEAL] (S8) Tuomas Lisi,

Secretary.

Agreement No. T-2138 as amended whereby the City of Oakland grants the pref-.
erential use of a terminal facility to four Japanese carriers, approved subject.
to the deletion of a routing clause and a retroactive effect provision.

J. Kerwin Rooney, for respondent Port of Oakland.

Francis L. Tetrault and Reed M. Williams, for respondents Japan.
Line, Ltd., Kawasaki Kisen Kaisha, Ltd., Mitsui O.S.K. Lines,
Limited, Yamashita-Shinnihon Steamship Co., Ltd.

Miriam E. Wolff, for petitioner Port of San Francisco.

Leslie E. Still, Jr., for petitioner City of Long Beach.

Albert E. Cronin, Jr., for petitioner Stockton Port District.

William R. Daly, for San Diego Unified Port District, intervener.

Edward C. Farrell and Walter C. Foster, for City of Los Angeles,
intervener.

Donald J. Brunner and G. Edward Borst, Jr., Hearing Counsel.

12 F.M.C.
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INITIAL DECISION OF HERBERT K. GREER, PRESIDING
EXAMINER!

Respondent Port of Oakland entered into an agreement with Japan
Line, Ltd., Kawasaki Kisen Kaisha, Ltd., Mitsui O.S.K. Lines, Lim-

ited, and Yamashita-Shinnihon Steamship Co., Ltd. (hereinafter:

collectively referred to as the Lines), which provides for the prefer-
ential assignment of marine terminal facilities at the Port of Oakland,
to be used primarily for handling containerized cargo. The agreement
was filed with the Commission and assigned No. T-2138. This investi-
gation was ordered to determine whether the agreement should be

approved, modified, or disapproved pursuant to section 15 of the:

Shipping Act, 1916 (the Act). On May 31, 1968, a supplemental
agreement enlarging the assigned area and adjusting the maximum
compensation was filed, assigned No. T-2138-1. This proceeding was
expanded to include the supplemental agreement.

THE AGREEMENT

Parties to the agreement are subject to the Act and the agreement.

is within the purview of section 15 of the Act.
On January 17, 1968, respondents entered into a ‘“Containership
Preferential Assignment Agreement’’ which was modified on May 31,

1968 whereby the Port of Oakland grants to the Lines a nonexclusive:

preferential assignment of 8.463 acres to be used for the docking and
mooring of containership vessels or semicontainer vessels, for the re-

ceipt, assembling, distributing, moving, loading and unloading of

goods in containers into and from such vessels and uses incidental
thereto, over, through and upon the premises.

The primary use of the premises is described as the containership
operations of the assignee, the container operations of semi-container

vessels, and the handling of containers not less than twenty (20) feet
nor more than forty (40) feet in length carried on break-bulk vessels.
Other operations such as handling automobiles and break-bulk cargo,
and other container operations are described as secondary use. The
agreement further provides that the Lines shall handle at and route
through Oakland all of their containerized-cargo vessel business which

originates or terminates in Japan or the United States and which
transits through the San Francisco Bay Area and surrounding territory

tributary to Oakland.

The facility will be operated by a company to be organized by the

Lines and their agents. Oakland reserves the right to use all or any

part of the premises, provided such use does not interfere with use by

1 This decision became the decision of the Commission on October 15, 1968.
12 F.M.C.
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the Lines. Revenue received from such secondary use is retained by
Qakland and not applied to the minimum-maximum compensation
set forth in the agreement.

Compensation to be paid by the Lines is based on Oakland’s tariff,
and revenue to the Port must be & minimum of $162,000 per annum.
However, if during the first or any subsequent year the revenue to the
Port reaches $178,070, the Lines thereafter will pay no more during
that year for the primary use of the premises. Minimum-maximum
payments are subject to the following conditions:

In the event that the total tariff revenues derived from the primary use of the
premises by the Assignee during any year of this Agreement . . . shall be less
than the minimum annual payment specified in Paragraph 6(a) hereof, then one
hundred per cent (1009%) of the revenues derived from secondary use of the
premises (by 3 of the Lines) for special auto carriers and sixty-five per cent (65%)
of the revenue derived from all other secondary use of the premises by (the 3
Lines), shall be applied against the minimum annual payment until said minimum
is reached or until the end of that year. In the event (such revenue derived from
such secondary use) shall be less than said minimum annual payment during any
year of this Agreement, then Assignee shall, within thirty (30) days after the end
of such year, pay to the Port an additional sum equal to the difference.

Tariff revenues during each year of the Agreement shall be applied against the
maximum annual payment specified in Paragraph 6(a) hereof as follows: (1) All
revenues from primary use shall be applied against said maximum annual payment
during any year of this Agreement; and (2) in the event that the revenues from
primary use shall be less than said maximum annual payment, one hundred per
cent (100%,) of the revenue derived from secondary use of the premises by (the
Lines) for special auto carriers, and thirty-five per cent (35%) of the revenues

° from all other secondary use by (3 of the Lines) shall be applied against said
maximum annual payment until said maximum is reached or until the end of
that year. It is understood and agreed that all tariff revenues derived from the
primary and secondary use of the premises by the Assignee shall accrue to and
belong to the Port until the total of the revenues from primary use plus one
hundred per cent (1009%) of the revenues derived from secondary use by (the
Lines) for the special auto carriers plus thirty-five per cent (35%) of the revenues
from all other secondary use (by 3 of the Lines) during any year of this Agreement
shall equal said maximum annual payment.

It is further provided that after the total tariff revenue from the
above described primary and secondary use:
is equal to said maximum annual payment, all tariff revenues for the balance of
said year shall be divided between the parties hereto as follows: (1) All traffic
revenues from primary use shall accrue to and belong to the Assignee; and (2)
sixty-five per cent (65%) of the revenues from secondary use shall accrue to and
belong to the Port and thirty-five per cent (35%) thereof shall accrue to and
belong to the Assignee. The Port’s share of such revenues shall be in addition to
said maximum annual payment specified in Paragraph 6(a) hereof.

The parties agree that if the Lines use the assigned facility prior to
the effective date of the agreement, compensation for such use will

i2 F.M.C.
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be as stated in the agreement if the Commission approves the retro-
active operation clause which is set out in full hereinafter.

The minimum-maximum compensation is to be adjusted when
actual cost to the Port of constructing improvements on the premises
is determined.

The effective date of the agreement is the date of approval by the
‘Commission and approval by the Japanese Government but not later
than January 1, 1969. The termination date is December 31, 1973.

Provisions not involved in the issues presented are not described or
set forth herein.

FACTS

Bay Area ports and Southern California ports appearing in this pro-
ceeding now handle cargo for the Lines. During 1967, Stockton handled
approximately 750 containers for three of the Lines and this volume
increased proportionately during the first half of 1968. San Francisco
handled approximately 360,000 tons of cargo for the Lines, and re-
ceived revenue therefrom of $400,000 during 1967. Long Beach handled
344,846 revenue tons and received $389,243 during 1968 and during
the first half of 1968, handled 154,811 revenue tons, receiving $187,616.
Ports competing with Oakland now have or will have facilities capable
of handling containers.

Each of the Lines has under construction a containership which will
be approximately 620 feet in length with an 83 foot beam and a
capacity of from 708 to 720 containers of 8x8x20 feet. They presently
operate five semi-container vessels in their various trades. The Lines
intend, to the fullest extent possible, to move all container traffic on
containerships, but during the early period of the agreement,
containers may be moved on other vessels.

The agreement, with or without the “routing clause’” hereinafter
discussed, will cause diversion of cargo from Stockton and San
Francisco.

POSITIONS OF THE PARTIES

Stockton contests the lawfulness of the agreement in its entirety
arguing that the Commission, in approving previous agreements
between terminals and carriers did not foresee the dire monopolistic
consequences emanating therefrom. Particular objection is made to
the routing clause which Stockton deems to be an exclusive patronage
provision prohibited except in dual rate agreements which have been
the subject of a statutory provision. The minimum-maximum compen-
sation arrangement is considered unlawful for the reason that dis-
crimination against and prejudice to other ports will result therefrom
and that cargo will be diverted from other ports because after the

12 F.M.C.
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maximum payment has been made, the Lines will participate in
further revenue, constituting an unlawful rebate and a powerful
inducement to the Lines to route all of their traffic through Oakland.

Long Beach would not object to approval of the agreement provided
the Commission requires deletion of the routing clause and the Retro-
active Operation provision. The routing clause is contested as consti-
tuting a restraint on trade repugnant to the anti-trust laws and
detrimental to the commerce to the United States. The Retroactive
Operation clause is considered unlawful because it permits the agree-
ment to become effective prior to Commission approval.

San Francisco supports the position that the routing clause is
unlawful as contrary to the anti-trust laws in that it unreasonably
stifles competition, and constitutes violations of Sections 16 and 17 of
the Act. Further, it takes the position that this agreement cannot be
approved until the Commission has considered a crane rental agree-
ment which the parties intend to execute.

San Diego objects to approval of the agreement only because of the
routing clause. The clause is deemed to restrict the right of consignees
and shippers to select the carrier and the port through which cargo is
moved and also to restrict their choice of inland transportation. Addi-
tional objection is found because such a clause permits a port to dictate
to the carrier which ports it may serve. It is contended that the record
shows that Oakland could operate successfully without the clause,
thus it is not justified. In general, San Diego supports the concept
that the routing clause is contrary to the antitrust policies of the
United States.

Hearing Counsel supports San Francisco’s position that the crane
agreement between the respondents should have been included in this
proceeding but does not agree that approval should be delayed until
the Commission considers such supplementary agreement. Although
not contesting approval of the agreement, Hearing Counsel finds
existing standards of costing defective, primarily because Oakland has
based its computations on out-of-pocket costs, and because the cost of
construction of improvements does not reflect the full value of the
facilities.

Oskland contends that the routing clause is not an “exclusive
patronage feature’” and that it provides assurance to the port that the
facility will handle sufficient cargo to yield a fair return on its invest-

ment. It points out that the minimum annual compensation is the

amount required to service the Port of Oakland Revenue Bonds issued
to finance construction of improvements to be used by the Lines and
that additional revenue is necessary to yield a fair and reasonable
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return to the port. This agreement is said to be consistent with other
agreements approved by the Commission.

The respondent Lines argue that the compensation provided is com-
pensatory to Qakland. The Retroactive Operation clause is defended
by the argument that it will not make legal earlier conduct which was
otherwise illegal, but simply permit a future adjustment in the ac-
counts after approval, “lawfully measured by past events and past
legal conduct.” It points out that payments prior to approval will be
in accordance with Port tariffs.

DISCUSSION AND CONCLUSIONS

The issues here involved are in many respects identical to the issues
raised in Docket No. 68-26.12 F.M.C. 110 which involves a preferential
assignment of a terminal facility by the City of Los Angeles to the
same carriers here involved. Had it not been for objections by Qakland
based on certain differences in the two agreements, the proceedings
would have been consolidated. It is here unnecessary to discuss in de-
tail the issues raised concerning the retroactive effect provision and
the routing provision of this agreement as reference to the Initial De-
cision issued in Docket No. 68-26 (which is incorporated herein by
reference) will suffice.

The “routing clause”” in Agreement No. T-2138 as amended by
Agreement No. T-2138-1, is as follows:

It is further understood and agreed that the Assignee shall handle at and route-
through the Port of Oakland all of its containerized-cargo vessel business, the ship-
ment of which orginates or terminates in Japan or the United States and which
originates at, is destined to, or transits through the San Francisco Bay Area and
the surrounding area tributary to the Port of Qakland and this covenant shall be
binding upon each of the four Japanese steamship lines comprising the Assignee
and upon any successors in interest or assigns of any of said lines in the event of
their sale, merger or consolidation with any other company or companies, unless
the Executive Director of the Port shall give his prior written consent to the con-
trary, with the exception that semi-containerships and containers on conventional
break-bulk ships may be handled at any other facility.

As found in the Initial Decision in Docket No. 68-26, restrictions on
free competition are presumptively contrary to the public interest,
and will not be approved by the Commission unless justification for
approval appears on the record. Qakland has not demonstrated the
necessity for the routing clause. According to its witness the clause
was included in this agreement primarily because Los Angeles in a
similar agreement with the Lines, made such provision, and Oakland
used the clause to protect its competitive position in relation to Los
Angeles. Inasmuch as the routing clause has been found not approvable
in the Initial Decision issued in Docket No. 68-26, Oakland’s basic
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reason for including it in this agreement no longer exists. Oakland did
not deem the clause as “required’’ and its witness testified only that it
helps to assure that the facility assigned to the Lines would be used to
such an extent that the Port’s investment will be protected. As in the
Los Angeles agreement, the compensation provisions above set forth
provide a strong incentive for the Lines to make full use of the facility.
They must meet & minimum payment by usage or by payment of a
penalty for non-use. After the maximum is reached, their further pri-
mary use is without cost, and a credit is received for secondary use.
Also, the Lines are stockholders in the company organized to manage
the facility, an additional incentive to make full use of it.

It is concluded that Oakland has not demonstrated a necessity for
the routing clause as a means of protecting its investment and in the
absence of such justification, the clause must be deleted, as a pre-
requisite for approval.

The agreement further provides:

48. Retroactive Operation: In the event that the facilities covered by this Agree-
ment are ready and are occupied and used by the Assignee prior to the effective
date of this Agreement, such occupancy and use shall be pursuant to the applicable
tariff of the Port. If and when this Agreement is approved by the Federal Maritime
Commission, the compensation payable to the Port by Assignee for occupancy
and use of the premises shall be as prescribed by this Agreement. In the event
that the Federal Maritime Commission approves such retroactive effect, the
compensatory provisions of this Agreement shall be retroactive to and effective
from the first day of the calendar month during which the first of the Assignee’s
containerships berths at the premises.

The lawfulness of a retroactive effect provision was discussed in the
Initial Decision served in Docket No. 68-26 and that portion thereof
relating to this clause is incorporated: herein by reference. It is true, as
the Lines contend, that use prior to approval will be in accordance
with the Port’s tariff which is not unlawful. However, crediting such
payments to the minimum-maximum provisions constitutes giving
effect to the provisions of an unapproved agreement. As stated in the
referenced Initial Decision, “giving effect to’”’ and ‘“‘carrying out” are
terms not readily distinguishiable. The clause must be deleted as a
prerequisite for approval of the agreement. Use prior to approval
must be subject to the Port’s tariff.

The compensatory nature of the agreement is not contested, how-
ever, Hearing Counsel question the method used by Oakland in
establishing the base upon which the minimum-maximum compensa-
tion was computed. It is suggested that a set of standards be provided
for future terminal agreements which relate to terminals furnishing
facilities for containerized cargo. Establishing a set of accounting
standards might be beneficial, however, this proceeding is not the

12 F.M.C.




AGREEMENT NO. T-2138 133

vehicle for such action and any attempt to do so herein would consti-
tute rule making without the required notice to all interested parties.
The methods used by ports in arriving at rentals or compensation for
preferential use are of Commission concern, however, the test here
applicable is whether the ultimate result provides adequate compen-
sation to the port. Agreements No. T-1953 and T-1953-A; Terminal
Lease Agreements Between the City of Oakland and Matson Navigation
Co. F.M.C. Docket No. 66-68, 11 F.M.C. 156 (1967). Here, Oakland has
demonstrated a rate of return of 6%, on its investment from the mini-
mum compensation and 7%, from the maximum compensation which
may be increased if secondary use develops to a sufficient extent.
While the methods adopted by Oakland in computing compensation
may not be proper under all circumstances, there is no basis for
criticizing the judgment of port management in computing a fair
return to the port, which return has been shown to be compensatory.

Stockton, presents the argument that as the agreement provides for
an allocation of the terminal charges after the maximum has been
reached, there is an unlawful rebate which operates unlawfully to
limit competition. The fact that the Lines will derive monetary benefit
under the compensation provisions of the agreement is not a sufficient
basis to support a finding of undue or unreasonable competitive dis-
advantage to another port. An agreement is not unlawful or unreason-
able merely because it does not follow the terminal’s tariff charges.
Agreement No. 8905—Port of Seattle and Alaske S.S. Co., 7 F.M.C. 792
(1964). The monetary benefits to the Lines after the maximum is
reached are not unlawful refunds merely because thereafter no pay-
ments are made or that the tariff earned is apportioned between the
parties. Adoption of Stockton’s concept would be contrary to the
Commission’s approval- of other agreements providing for financial
benefits to an assignee or lessee after payment of & maximum compen-
sation. It is not the level of the rates which is of concern here. It is
the overall compensatory nature of the agreement.

Stockton’s argument that agreements between terminals and ship-
ping lines having enough traffic to economically force a port to accede
to a lower than tariff rate, or lose the business, is not supported by
any fact of record. Nor can the dire consequences such as the ultimate
prohibition of smaller carriers and ports from remaining competitive
be assumed or reasonably foreseen. This agreement may not be disap-
proved on such fragile grounds. Oakland has developed and improved
its port. This development enhances the movement of containerized
traffic and is thus beneficial to commerce. Such progress is to be encour-
aged. Stockton or any other port may not be protected from lawful
competitive methods and insulated against all loss of cargo. Stockton’s
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position as to competition and loss of cargo has been discussed and
refuted in the Initial Decision in Docket No. 68-26 to which reference
is made. See Alcoa S.S. Co., Inc. v. Cia Anonima Venezuolana De
Navegacion 7 F.M.C. 345, 361 (1962).

San Francisco contends that this agreement cannot be approved
until the Commission considers an agreement which is to be entered
into between Oakland and the Lines for the preferential use of a crane.
This agreement is not dependent on the crane agreement and will be-
come effective, if approved as modified as required herein. The Lines
and Oakland are bound by the agreement upon approval by the
Commission and the Japanese Government whether a crane agreement
is or is not approved.

ULTIMATE CONCLUSIONS

Justification for exemption from the antitrust policies of the United
States and for approval of the routing clause does not appear on this
record.

The retroactive effect provision is unlawful and in violation of
section 15 of the Act in that it permits the provisions of the agreement
to be carried out prior to approval.

The agreement is compensatory.

Subject to deletion of the routing clause and the retroactive opera-
tion provision, except the first sentence thereof, agreement T—2138,
as amended by agreement T—2138-1, is approved.

HzereerT K. GREER,
Presiding Ezaminer.
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Docker No. 67-54

CHr. SALvEsEN & Company, L.
2.
WesT Micrigan Dock & MaArRRET CORPORATION

Decided December 11, 1968

A person who furnishes wharfage, dock, warehouse, or other terminal facilities
in connection with a common carrier by water is subject to the Shipping Act,
1916, even though the tariff provides only for stevedoring services.

West Michigan Dock & Market Corporation found to have violated section 16
“First” of the Shipping Act, 1916, by unreasonably refusing to serve com-
plainant’s vessel in order of time of arrival, and by granting undue preference
to another vessel because such other vessel was owned by a regular customer.

West Michigan Dock & Market Corporation found not to have violated section
16 “First” of the Shipping Act, 1916, in the assignment of available shore
labor to stevedore the vessel.

Nicholas J. Healy and Bruce A. McAllister for complainant.
Robert J. Ables and Neal M. Mayer for respondent.
Donald J. Brunner, G. Edward Borst, Jr., and Robert H. Tell, Hearing

Counsel. .

REPORT

By s Commission: (JoHN HarLLEE, Chairman; James V. Day,
Vice Chairman,; GeorceE H. HearN, James F. FansgeN, Com-
missioners.)*

This proceeding was instituted upon the complaint of Chr. Salvesen

& Co. served October 30, 1967. After a hearing and briefs, Examiner

Herbert K. Greer issued an initial decision on June 26, 1968. The Com-

mission heard oral argument on exceptions on October 23, 1968.

Complainant Salvesen, manager of the vessel SALDURA, seeks to
recover damages in the amount of $109,268.01, together with interest
and costs, on its own behalf and on behalf of South Georgia Co., Ltd.,
owner of the vessel, against respondent West Michigan Dock & Market

Corporation, operators of a terminal and storage facility at Muskegon,

Michigan.!

Salvesen alleges that West Michigan violated section 16 First of
the Shipping Act, 1916 (46 U.S.C. 815), by refusing to unload the

SALDURA in its regular turn; and that contrary to agreement and

*Commissioner Ashton C. Barrett did not participate.

! The parties agreed that a determination should first be made on the issue of respondent’s alleged vio-
lations of the Act and consequent injury to complainant, and the question of the amount of reparation would
be determined by further hearing or (if the parties so agree) pursuant to Rule 15(b) of the Commission’s
Rules of Practice and Procedure.

12 F.M.C.
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custom, respondent deliberately permitted another vessel which ar-
rived after the SALDURA to have priority; and further, that when
the SALDURA was permitted to dock and discharge, respondent did
not equally apportion its working force between the SALDURA and
other vessels being serviced at the same time. The claim for damages
is based on the delays caused by the alleged unlawful acts of respond-
ent which prevented the SALDURA from carrying out a contract of
affreightment because she was required to bypass another port of call
due to the imminent closing of the St. Lawrence Seaway.

FACTS

Salvesen is a corporation engaged in the business of operating
vessels for the carriage of merchandise for hire, between ports in the
United States on the Great Lakes and foreign ports, with its principal
place of business located at Leith, Scotland. During the period of
record, South Georgia Co., Ltd., & holding company, was the owner
of the vessel SALDURA. Complainant was the manager and operator
of the vessel and was authorized by the owner to conduct all business
relating to the vessel, including the prosecution of claims arising out
of the vessel’s operation.

West Michigan is a corporation owning and operating a ware-
house and terminal facility at Muskegon, Michigan. West Michigan
printed a Stevedoring Services Tariff, distributed it to customers or
potential customers upon request, and solicited business by adver-
tising. The tariff set forth a stevedoring rate on wood pulp of $2.20 per
net ton, not subject to charge for overtime. The rate included com-
pensation to West Michigan for use of its berths, wharfs, labor, and
equipment. The tariff required that copies of inward foreign manifests,
stowage plans, and letters of instruction for import cargo should be
received by the stevedore at least 36 hours prior to vessel arrival.

During 1965, West Michigan negotiated agreements with customers
and potential customers. With one exception, agreements were evi-
denced only by the customer’s acceptance of respondent’s tariff.?
The tariff did not set forth a provision that respondent would handle
vessels in order of time of arrival, and as a general rule, respondent
did not advise customers or potential customers that it would handle
vessels on a first-come, first-served basis. It maintained a bulletin
board showing estimated times of arrival for vessels it had agreed to
handle, and if a conflict occurred, it was resolved by negotiation with
the agents involved. In these negotiations, respondent gave weight

2 The one written contract in effect during 1965 was with Great Lakes Overseas, Inc., which provided in
partit the contractor cannot furnish a satisfactory berth upon vessel’s (s’) arrival, the Owner, Agent, or

Charterer has the right, without prejudice to this agreement, to make other agreements for the handling
of the vessel(s).
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to the factor that one of the vessels involved was a regular customer.
But it was customary in the Great Lakes to handle vessels in their
order of arrival.

During 1965, Nedlloyd Line, Inc. was complainant’s agent for
North America and Phelps Steamship Agency, Inc. under Nedlloyd,
was complainant’s sub-agent for the Great Lakes area. Phelps had
been furnished a copy of respondent’s tariff.

During early October 1965, Phelps was advised by Nedlloyd of a
booking of approximately 2,000 tons of wood pulp, loading on the
SALDURA at Antwerp for discharge at Chicago. Phelps, having
knowledge that Chicago stevedores were not equipped for handling-
wood pulp, advised Nedlloyd that such a commodity coming into
Lake Michigan was generally discharged at other ports. The agents
and brokers involved agreed that the wood pulp would be diverted
from Chicago to Muskegon.

On or about October 14, 1965, Phelps contacted West Michigan’s
office at Muskegon to discuss the discharge of the SALDURA’s wood
pulp. Phelps was advised that respondent could handle the cargo, but
that more information was needed. Subsequently, respondent received
a telephone call from Castle and Overton, brokers, requesting that
the wood pulp be handled at Muskegon. At the time West Michigan’s
warehouses were congested, and for the purpose of determining
whether the cargo could be handled, the broker permitted respondent
to contact KVP-Sutherland, a consignee of some of the wood pulp.
KVP-Sutherland agreed that a portion of the consignment could be
loaded direct from ship to railcars, the exact amount to be later
determined. On November 10, respondent was advised that approx-
imately one-half, or 900 tons, could be loaded direct from ship to cars.

Some time before October 29, the SALDURA was posted on re-
spondent’s bulletin board for arrival during early November.

On October 28, Phelps mailed to respondent two copies of a bill of
lading showing the weight and number of bales of wood pulp to be
discharged, the covering letter advising that a copy of the manifest
was not available. Respondent promptly acknowledged Phelps’ letter
stating that it had been in touch with Castle & Overton, that the
tentative shipping schedule on the wood pulp made it possible from a
space standpoint to discharge the SALDURA, but that its schedule of
liner vessels was such that it would be unable to provide a berth for
the ship until after November 8. Further, “If you can conform to this
situation, we will handle the ship and cargo at our tariff rates.”

On or about November 1, West Michigan learned that conditions in
the Welland Canal had prevented vessels from getting through and
that its arrival schedule would be affected. Accordingly, the time of
the SALDURA's arrival at Muskegon was uncertain. On November 8,
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Phelps notified respondent that the vessel would arrive on November
11.

On November 11, the SALDURA arrived at Muskegon, anchored
on Muskegon Lake, and was presented for discharge. At that time,
the berths at West Michigan’s facility capable of handling the ship
were occupied by the VIBYHOLM and the HARPEFJELL. Phelps
and West Michigan agreed that the SALDURA would be handled at
berth No. 3.

Phelps understood that the SALDURA would follow the HAR-
PEFJELL when berth No. 3 was vacated. Respondent did not
conform to this understanding, and during the evening of November
14, Phelps learned that the RUSS would follow the HARPEFJELL
into berth No. 3.

The RUSS was originally scheduled to arrive at Muskegon on No-
vember 8, but on or about November 10, respondent learned that she
would not arrive until the morning of November 15.

On November 1, respondent’s warehouses were approximately 90
percent full. Because vessels scheduled for arrival were delayed by
difficulties in the Welland Canal, the warehouses remained full from
November 4 through November 8. Prior to the arrival of the RUSS on
November 15, respondent loaded 186 tons of cargo on the RHEIN-
STEIN, 936 tons on the TROMSTAD, an undetermined amount of
cargo on the CLARITA SCHROEDER, and 639 tons on the HARP-
EFJELL. The ERATO had loaded a portion of its 999 tons of cargo.
The VIBYHOLM discharged 784 tons of wood pulp. Space for 900
tons of wood pulp was required for the discharge of the SALDURA.
A like amount of wood pulp was to be loaded direct from ship to
railcars.

During November 11, 12, and 14, respondent moved cargo for the
RUSS into space in warehouse No. 2, vacated by cargo being loaded on
the HARPEFJELL.

The HARPEFJELL completed loading 385 tons on November 14,
and vacated berth No. 3. Respondent granted the RUSS immediate
occupancy of berth No. 3, and the SALDURA, although it had arrived
at Muskegon three days before the RUSS, remained at anchor.

The RUSS occupied berth No. 3 until the morning of November 17,
her departure from the berth being delayed approximately one day
by reason of bad weather.

On November 17, the SALDURA moved from her anchorage to
berth No. 3 and commenced discharging cargo at 1245 hours, two and
one-half days later than if she had been handled on a first-come, first-
served basis.

At the time the SALDURA was berthed, the ERATO was occupy-
ing berth No. 8, unloading wire and loading 857 tons of canned cher-
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ries. The wire was loaded out on cars and trucks and did not occupy
space in respondent’s warehouses. The canned cherries were packed
in boxes weighing 46 pounds and palletized. The pallets were lowered
through the hatches and the cargo manually stored in the hold by
longshoremen. On November 17, when the SALDURA began discharg-
ing wood pulp, respondent assigned 41 stevedores to work the ERATO;
on November 18, 40 stevedores worked the ERATO; and on November
19, for part of the day, 37 worked the vessel.

The ERATO finished loading on November 19, and the RHEIN-
STEIN came onto berth No. 7 while the SALDURA was still being
discharged. For the remainder on November 19, respondent assigned
17 men to the RHEINSTEIN; on the 20th, 41 men; on the 21st, 26
men; and on the 22nd, 27 men, not including part-time workers. On
‘November 20, 15 men from the RHEINSTEIN’s crew augmented the
men assigned by respondent and on the 21st, 20 crewmen augmented
respondent’s working force.

The SALDURA commenced discharging on November 17, and re-
spondent assigned to that ship two high-lift operators, a crane oper-
ator, and a signal man. On the 18th, the same men were assigned with
two teenage boys added, to unhook the bales of wood pulp on the dock.
On the 21st, six men were assigned, and on the 22nd, seven men. By
arrangement with the ship’s captain, 20 crew members worked as long-
shoremen.

Concerned by the delay in the SALDURA’s schedule, its captain
offered to respondent the services of two ship’s officers capable of
handling fork lifts. Respondent originally agreed to furnish additional
fork lifts, but did not do so because of union restrictions. Attempts to
obtain labor from nearby areas were unsuccessful. Phelps offered to
pay an increased stevedoring rate provided respondent would assign
additional labor to the SALDURA. The offer was not accepted.

The SALDURA completed discharging wood pulp at 1430 hours,
November 22.

The SALDURA was scheduled to take on cargo at Chicago and
Milwaukee after discharging the wood pulp. The officially announced
closing date for the Seaway being imminent, the SALDUKA was re-
quired to forego its Chicago commitment. The SALDURA cleared the
Saint Lambert Lock early morning, December 3, the official closing
date.

The RUSS, the vessel preferred over the SALDURA, was outbound
with no port calls before passing through the Seaway.

DISCUSSION

Respondent initially contends that the Commission had no juris-
diction because respondent provided only stevedoring service to the
12 F.M.C.
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SALDURA. The Exaniiner overruled this contention by finding that
respondent furnished not only stevedoring services, but also provided
wharfage, dock, and warehouse facilities for the vessel and its cargo.

We agree with the Examiner’s ruling. Respondent’s contention, that
the “only activities with respect to the SALDURA was to provide
stevedoring services” and that stevedores are not subject to the Act,
ignores the fact that respondent furnished not only stevedoring serv-
ices, but also provided wharfage, dock, and warehouse facilities for
the SALDURA and its cargo, clearly establishing respondent within
the purview of section 1 of the Act which, in pertinent part, provides:
The term “‘other persons subject to this act” means any person not included in
the term ‘‘common carrier by water”’, carrying on the business of forwarding or
furnishing wharfage, dock, warehouse, or other terminal facilities in ¢onnection
with a common carrier by water.

It is not disputed that respondent served common carriers by
water or that the SALDURA was such a common carrier. Although
the tariff, or agreements with carriers, set forth only a rate for
stevedoring services, and respondent absorbed other costs “‘in its
warehouse rates or gave the service away gratis”, the rate for steve-
doring included compensation to respondent for use of its docks,
thus, in effect, imposing a charge for the use of those facilities. Thus,
respondent is subject to the Shipping Act, 1916.

The Examiner also found that the Commission not only had juris-
diction over the persons in this controversy, but that the Commission
also had jurisdiction over the subject matter—a claim that the
respondent violated section 16 First.

The complaint alleges two separate causes which resulted in injury
to complainant. The first is the delay caused by failure to furnish
berth and dock facilities. The second delay alleged to have resulted
in injury to complainant is the failure of respondent fairly to apportion
its available shore labor. Section 22 provides in pertinent part:

That any person may file with the board a sworn complaint setting forth any
violation of this Act by a common carrier by water, or other person subject to
this Act, and asking reparation for the injury, if any, caused thereby * * *,
The board, * * * may direct the payment * * * of full reparation to the
complainant for the injury caused by such violation * * *,

Thus, the award of reparation must be related to a violation of the
Act, and if preference and prejudice in respondent’s stevedoring
services are not forbidden by section 16 First, reparation cannot
be awarded for injury related to those services.

The Examiner next considered a troublesome jurisdictional question
in that respondent argues that complainant was without authority to
bring this action. Complainant was manager of the vessel SALDURA,
not the owner. However, the Examiner was persuaded by compla,m-
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ant’s evidence that it managed all of the owner’s (South Georgia)
affairs. Therefore, the Examiner found the authority necessary to
institute suit.

West Michigan argues that the Examiner erred in finding that
Salvesen had standing to bring this action.

Complainant managed all of the owner’s (South Georgia) affairs,
the owner being a holding company. Although South Georgia did not
own the SALDURA at the time this proceeding was instituted, the
terms of the vessel’s sale did not transfer existing claims arising out
of the vessel’s operation to the purchaser. Such claims remained with
South Georgia and complainant, as manager of South Georgia’s
affairs, had the responsibility and authority to take such action as was
required in connection therewith. This claim is founded on the opera-
tion of the vessel, to be distinguished from an action in rem. The sale
of the vessel did not affect the relationship between South Georgia
and complainant.

With respect to the merits of the controversy, the first question is

whether a terminal operator must serve its patrons in turn. In general,
the Commission has held that a terminal operator who offers a service
to common carriers by water and to the shipping public is required to
serve them on equal terms. In Investigation of Free Time Practices—
Port of San Diego, 9 F.M.C. 529 (1966), the Commission said:
In a very real sense of the term, terminals are public utilities. While not always
specifically franchised, they nevertheless are engaged in the business of regularly
supplying the public with a service which is of public consequence and need
and which carries with it the duty to serve the public and treat all persons alike.
This is the essence of the public utility concept. 9 F.M.C. at 547.

The record established that the RUSS, although she reached
Muskegon after the SALDURA, was permitted to occupy a berth
before the SALDURA, which remained at anchor an additional two
and one-half days. In arguing that this was unreasonable, complainant
proved that it was customary in the Great Lakes for terminals to
serve vessels in order of their arrival; that generally, respondent
served vessels in this manner; and the SALDURA was the only vessel
not served in order of arrival, principally because it was not a regular
customer.

The Examiner found that respondent holds itself out as a public
terminal. Its agreements with vessels were informal and consisted only
of the carriers’ acceptance of the terms of respondent’s tariff. The
tariff was silent on the question of order in which vessels would be
worked. The Examiner found™that there was no other contract pro-
viding for any other method of handling the SALDURA. Complainant
had no reason to expect that its vessel would be treated differently.

Respondent admits that the RUSS, although she reached Muskegon
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after the SALDURA, was given preference and permitted to occupy
a berth upon arrival while the SALDURA was required to remain at
anchor in Muskegon Lake for an additional two and one-half days.
But respondent argues that this was not unlawful. Thus, the issue is
whether this preference was undue or unreasonable in violation of
section 16 First, which provides that it shall be unlawful for any
person subject to the Act:

To make or give any undue or unreasonable preference or advantage to any
particular person, locality, or description of traffic in any respect whatsoever, or
to subject any particular person, locality, or description of traffic to any undue or
unreasonable prejudice or disadvantage in any respect whatsoever: . . .

Respondent argues that it was justified in acting as it did because
the condition of its warehouse prevented it from accepting the SAL-
DURA until the RUSS had taken on cargo. The Examiner, however,
found that as of the day respondent granted preference to the RUSS,
the warehouses were sufficiently vacant to permit the handling of the
SALDURA’s cargo. Thus the Examiner holds that respondent’s pref-
erence to the RUSS over the SALDURA was a violation of section
16 First.

On exception, West Michigan reargues that it handled the SAL-
DURA in the aforementioned manner because it was unable to
handle the wood pulp in its warehouse pursuant to any other time
schedule. Thus, West Michigan claims that it was necessary to load
the RUSS to make room in the storage area for the wood pulp being
discharged from the SALDURA.? Furthermore, West Michigan con-
tends that at the time it made its decision as to the priority of vessels,
it did not know how much space would be needed because it did not
know how much wood pulp would be loaded directly to rail cars;
under the circumstances, West Michigan acted as if it would be
required to warehouse the entire 1,800 tons of wood pulp.

West Michigan, working with its regular customers, has always
attempted to minimize delays of loading or unloading cargo. How-
ever, West Michigan contends that it served the SALDURA in the
first place as an accommodation to the SALDURA. The business
arrangement between the vessel and the terminal was not routine;
the SALDURA was not a regular customer. Under all the circum-
stances, therefore, West Michigan urges the Commission to recognize
that a terminal should serve its customers on a first-come, first-served
basis, but that this general rule should be tempered with a recognition
that regularity of scheduled services should be maintained and de-
mands upon the capacity of a warehouse should be considered.

) West Michigan attacks the tonnage figures of the Examiner because it feels that he failed to consider
tonnage which moved in and out of the terminal by rail and truck and because the tonnages are not related
to cubic capacity upon which the availability of terminal space must be based.
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Respondent next seeks to mitigate the Examiner’s finding by point--
ing out that even if the SALDURA had been handled before the
RUSS, the warehouse would have been unable to accept the wood
pulp until the loadings of two other vessels at berth 7 provided
sufficient space to store the SALDURA’s wood pulp. Thus, the
SALDURA might have been delayed the same number of days.

Complainant proved that it was customary in the Great Lakes
area for terminals to serve vessels in order of their arrival; that
generally, respondent served vessels in that manner; and, that the
SALDURA was the only vessel not served in order of arrival, princi-
pally because it was not a regular customer. Furthermore, respond--
ent followed a practice of preferring regular customers. An official
of West Michigan stated:

Well, I suppose if we had a situation just like was developed here, with the SAL-
DURA and the RUSS, and it would come up; that is a not normal situation,

because the RUSS was a regular customer. We had been doing business with
them for years; they had been calling in there regularly.

" Further:

Well, I think it is pretty generally true that if you are doing business with a
customer that is your regular customer, all the time, that you probably will
show preferential treatment to that customer.

Respondent’s general manager testified:

We never contemplated work on the SALDURA until after the schedule of’
liners that terminated with the RHEINHART RUSS was completed.

By letter dated December 6, 1965, relating to the incident here
involved, respondent advised Phelps:

We do not operate under the jurisdiction of the Federal Maritime Commission
and do not hold ourselves out to provide public marine terminal services. We
limit ourselves to negotiated stevedoring agreements with liner services.

Respondent’s argument is based upon the theory that it may
Jegally operate in the above-described way. Respondent contends:

It is not Respondent’s duty to justify, defend or explain its way of doing busi-
ness. It served its customers in accordance with agreements made. The SALDU-
RA was served thus.

Such agreements have their background in respondent’s adver-
tisements, which are in evidence and constitute what it ‘holds out”.
It is only necessary to look at them to realize that by circulating
them, respondent very clearly held itself out to the public to provide
marine terminal services, which the Act requires to be performed
for all upon like terms and conditions; and respondent cannot escape
this duty by stating its compensation in terms of a stevedoring
tariff, or by the terms of agreements with its customers. In any
event, respondent’s agreements with vessel operators were, with one
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-exception, informal and consisted only of the carrier’s acceptance
-of respondent’s tariff. There was no provision in the tariff regarding
the order in which vessels would be served.

Respondent’s contention that it served the SALDURA in accord-
ance with a negotiated agreement between the parties is dimmed by
sharply conflicting testimony regarding the terms agreed upon. Com-
plainant’s witnesses testified that respondent agreed to handle the
SALDURA on a first-come, first-served basis. Respondent’s witness
denied such an arrangement and testified that they agree to handle
the SALDURA only after handling vessels previously booked.
There is nothing in the documentary evidence and uncontradicted
testimony (the most reliable guides) to indicate that there was an
agreement that the SALDURA must wait for service until after later-
arriving ‘regular customers” were served. Respondent’s commitment
to complainant for the handling of the SALDURA appears in its
letter of October 29, addressed to complainant’s agent, stating:
We have been in touch with Castle and Overton, Inc., and have a tentative ship-
ping schedule on this pulp that makes it possible from our space standpoint to
discharge the ship. However, our schedule of liner vessels is such that we will be
unable to provide a berth for this ship until after November 8. If you can conform
to this situation, we will handle the ship at our tariff rates.

The commitment imposes no condition upon handling the SALDURA
after November 8.

Complainant’s agent had no reason to expect that the SALDURA
would be treated differently from any other vessel. Especially in view
of the testimony elicited from respondent’s witness that vessels were
ordinarily handled in order of arrival, it is difficult to assume that no-
tice of any prospective departure from this practice would have been
omitted from the letter had such been respondent’s intent. It was not
until three days after the SALDURA had been offered for discharge
that respondent stated to Phelps that the RUSS, although scheduled
for later arrival, would be serviced before the SALDURA. No testi-
mony herein warrants a finding that respondent, during preliminary
"negotiations, conditioned its handling of the SALDURA in any man-
ner if presented for discharge after November 8.

Although respondent’s letter states only that “It is possible from
-our space standpoint to discharge the ship...”, it now argues that the
condition of its warehouses prevented it from accepting the SALDURA
until the RUSS had taken on cargo. On November 1, the warehouses
were approximately 90 percent full. Vessels scheduled for arrival
were delayed by difficulty in the Welland Canal, the same situation
‘which delayed the SALDURA. From November 4 to November 8,
mo vessel was loaded or unloaded. Commodities in the warehouse
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included, according to respondent’s witness, “merchandise that was to
be loaded aboard the various vessels in November.”

Computation of space occupied on November 1 and cargo moved
into and out of the warebouses would not support respondent’s
position. Citing respondent’s testimony:

The first ship in November was the TROMSTAD and it loaded
885 gross tons of cherries and 51 gross tons of engines for a total
of 936 tons.
The next ship was the CLARITA SCHROEDER and I do not
have with me the tonnage loaded on that particular ship.
The next ship?
Was the RHEINSTEIN—motor vessel RHEINSTEIN—
loaded on November 9; it loaded 186 tons of cherries.*
The next ship?
Was the VIBYHOLM and we unloaded 784 tons of wood
pulp.
. The next ship?
Was the HARPEFJELL and we loaded 575 tons of cherries;
16 tons of refrigerators; 33 tons of hides; and 15 tons of sweep-
ers for 639 tons.

As of November 14, the day respondent granted preference to the
RUSS, the space vacated by vessel loadings substantially exceeded
cargo received and warehoused. Also to be noted is the fact that the
ERATO had partially loaded its cargo. Even considering the different
storage characteristics of the various commodities involved, we can-
not find that respondent was unable to warehouse 900 tons of wood
pulp until 385 tons were loaded on the RUSS. It is significant that
on November 11, 12, and 14, respondent moved cargo destined for the
RUSS into space made available by outloading the HARPEFJELL.
This fact emphssizes the testimony of respondent’s general manager
that at no time did he intend to serve the SALDURA until regular
customers, including the RUSS, had been handled.

Respondent refers to the fact that the situation changed subsequent
to its letter of October 29. Difficulty in the Welland Canal upset
respondent’s schedule of vessel arrivals, but this fact does not justify
the preference granted the RUSS. The RUSS was originally scheduled
to arrive on November 8 and respondent learned on about November 10
that the arrival date would not be until November 15. On Novem-
ber 8, Phelps advised respondent that the SALDURA would arrive
on November 11. Respondent knew, or should have known, that the
SALDURA would precede the RUSS in arriving at Muskegon. Respond-
ent was advised that the RUSS was outbound and had no calls to

¢ The RHEINSTEIN returned on November 19 to take on additional cargo.
12 F.M.C.
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make before clearing the Seaway while the SALDURA had commit-
ments at Chicago and Milwaukee. Evaluation of the record leads to
the conclusion that respondent agreed to handle the SALDURA in
the same manner it handled other vessels, but that when circum-
stances caused a conflict with the RUSS, respondent decided that the:
regular customer would be given preference.

Respondent further argues that the SALDURA was in a distressed
situation and that she was given the best service possible. This posi-
tion infers that the best possible service available to the SALDURA
was that the vessel be handled only after regular customers had been
served. The record does not warrant a conclusion that respondent’s.
agreements with other customers bound it to a preferential arrange-
ment. Indeed, respondent’s general manager testified “we have no
preferential agreements”. Therefore, we conclude that the predomi-
nant reason for respondent’s preference to the RUSS and the dis-
advantage to the SALDURA was respondent’s desire to prefer regular
customers.

It is unreasonable for a terminal operator, charged with the dufiy
to treat all persons alike within the bounds of reasonableness, to grant
preferential treatment to one common carrier over another on the
basis that the preferred carrier is a regular customer. This is not to
say that a failure to serve vessels in order of arrival, standing alone,
is a violation of section 16 First. Here, the preference to the RUSS
and prejudice to the SALDURA was undue and unjust and, therefore,
in violation of section 16 First.

Respondent argues that a failure to show a competitive relationship:
between the SALDURA and the ERATO or the RHEINSTEIN
precludes a finding of unlawful prejudice or discrimination. The Com-
mission has held that under certain circumstances, a competitive rela-
tionship must be demonstrated. In Investigation of Free Time Prac-
tices—Port of San Diego, supra, the Commission departed from that.
general principle and held that a competitive situation need not be
shown when the issue involved free time. Respondent’s interpretation:
of that case, that only in proceedings involving free time is competition
waived, is unduly restrictive. The test to be applied under the cir-
cumstances here appearing is whether two interests are seeking the
same or substantially the same service. See The Boston Shipping Assoc.,
Inc. v. Port of Boston, 10 F.M.C. 409 (1967). The San Diego proceeding
made clear that operators of public terminals must afford all customers
seeking the same service fair and reasonable treatment. Here, the
SALDURA and the preferred vessels were seeking the same service.
Therefore, the competition required by section 16 was present.

The next major exception is made to the Examiner’s finding that
West Michigan violated section 16 First by unfairly allocating the
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available work force. West Michigan agrees with the Examiner’s
findings regarding the various labor assignments, but West Michigan
urges that the Examiner’s analysis does not tell the entire story.
According to West Michigan, the record will support the Examiner’s
facts, but not his conclusion that the allocation of labor was unlawful.

The record shows the scarcity of labor at the time involved; it also
shows the practice of West Michigan of discharging wood pulp with
the gantry crane at berth 3; finally, the record shows that this is the
only practical method of discharging wood pulp at the West Mich-
igan facility. Therefore, West Michigan urges that the SALDURA was
handled in the same way, at the same speed, as other ships with the
same cargo. The record shows that only one hold was worked because
it was the most efficient method of discharging the vessel, not because
West Michigan unfairly allocated labor to the vessel. Furthermore,
the rate of discharge of the SALDURA was faster per ton than other
vessels being handled at the same time. In conclusion, West Michigan
states that it simply cannot be argued that terminals must work out
equal allocation of labor between ships.

Respondent’s allocation of its work force during the period Novem-
ber 11-22, was as follows:

Date At Berth No. 3 Men At Berth No. 7 Men

1 CLARITA SCHROEDER. 29
VIBYHOLM ____________. 36

12 HARPEFJELL__._. 34 VIBYHOLM._._ .________. 33

13 HARPEFJELL__.. 50 ERATO.__.________.___._. 19

14 (not shown) . o e

15 RUSS__._____._.___ 25 ERATO._________________ 36

16 RUSS_..___..___... " ERATO_ .. 22

17 SALDURA.__.___. 4 ERATO. . ... 41

18 SALDURA_.______ 4 ERATO____ . ... 40

19 SALDURA_.______ 6% BRATO.____ ... 37 (part day)
RHEINSTEIN __._.___.___. 17 (part day)

20 SALDURA_.______ 28 RHEINSTEIN_.________._ 41

21 SALDURA_______. 37 RHEINSTEIN_______.___ 26

22 SALDURA________ 7 RHEINSTEIN___________ 27

! Had completed loading—delayed by weather.

2 Includes 4 part-time workers.

3 Includes crane repairman.
Because of the shortage of labor, respondent began using ship’s crew
to augment its work force as of November 15. The record does not
disclose that ERATO’s crewmen were used. The RUSS utilized 19
crewmen to augment labor furnished by respondent. The RHEIN-
STEIN furnished 15 men on the 20th, and 20 men on the 21st. The
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SALDURA furnished 20 crewmen each day to assist in discharging
its cargo.

The inquiry is whether, had more men and equipment been made
available, the operation would have been expedited. Discharging the
SALDURA could not have been expedited by the furnishing of
more men, because as a practical matter, only one hold at a time
could have been handled. Testimony was offered to show that
tracks for the crane and for rail cars extended along the dock at berth:
No. 3, making the surface uneven and hazardous for the operation of
fork lift trucks. It was shown that had ship’s gear been utilized, the
wood pulp would have been placed on the dock and that to transport
the cargo to the platform from which the bales were carried to the ware-
house or to rail cars, it would have been necessary to use fork lift
trucks; and, that crossing the tracks might result in spilling the bales
with a possibility of damage to personnel or to the cargo. Although
palletized cargo could be carried over the tracks, the instability of
bales of wood pulp when loaded on trucks created a hazard. Thus,
respondent’s allocation of labor was not an undue or unjust preference
unlawful under section 16 First. Therefore, we overrule the Examiner
with respect to his finding that the respondent unfairly allocated the
available work force.

ULTIMATE CONCLUSIONS

Respondent, at all material times, was subject to the Shipping Act,
1916, and the jurisdiction of the Federal Maritime Commission.

Complainant, as manager of the affairs of South Georgia Company,
has authority to prosecute a claim under section 22 of the Act, on its
own behalf and on behalf of the vessel owner.

Respondent gave undue and unreasonable preference to the vessel
RUSS by granting it a berth before the SALDURA, although the
SALDURA had arrived in port three days ahead of the RUSS, in
violation of section 16 First.

Respondent did not subject the vessel SALDURA to undue and
unreasonable prejudice and disadvantage by failing to allocate a
fair proportion of available shore labor to discharge the vessel, in
violation of section 16 First.

Respondent’s violations of section 16 First of the Act resulted in
injury to complainant.

The amount of reparation to which complainant may be entitled
will be the subject of further hearing, or in the alternative, the parties
may utilize the procedure set forth in Rule 15 of the Commission’s
Rules of Practice and Procedure. The proceeding, therefore, is re-
manded to the Examiner for this purpose.

(S) Thomas Lisi,
Secretary
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AcreeMENT No. 8660—LaTiN America/PactFic CoasT STEAMSHIP
‘CONFERENCE AND PRroPOSED CONTRACT RATE SYSTEM

Decided J onuary 3, 1969

The Latin America/Pacific Coast Steamship Conference dual rate contract sys-
tem, requiring signatory shippers to commit exclusive patronage to the
Cénférence in all three outbound trade areas, and signatory receivers to
give itheir exclusive patronage to the Conference in both inbound trade
areas, found contrary to public interest and, accordingly, not permitted
approval pursuant to section 14b of the Shipping Act, 1916.

The Conference is required by rule to impose as an amendment to clause 2 of
its-duwal rate. contracts.the. requirement that such contracts be offered sepa-
rately in each trade area which the Conference serves.

Robert L. Harmon and William J. Ziegler, Jr. for Respondents

Latin America/Pacific Coast Steamship Conference.

E. Duncan Hammer, Jr. and Donald J. Brunner, Hearing Counsel.

REPORT

By ‘rae CommisstoN (John Harllee, Chairman; Ashton C. Barrett,
George H. Hearn, James F. Fanseen, Commissioners) :

This proceeding is before us again as a result of the remand by the
Ninth Circuit Court of Appeals in Pacific Coast European Conference
v. United States, 350 F. 2d 197 (C.A. 9,1965). It now concerns only the.
validity under the Shipping Act, 1916 (46 U.S.C. 801, et seq.) of the
dual rate contract currently employed by the Latin America/Pacific
Coast Steamship Conference. Some background is necessary before
proceeding to the issue involved herein.

The Latin America/Pacific Coast Steamship Conference came into
being.as the result of our approval under section 15 of the Shipping
Act-(46 U.S.C. 814) of Agreement 8660. Under this agreement, 10
previously independent conferences were amalgamated or merged into

149
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one super conference.* This Conference now serves the overall trade.
both inbound and outbound, between ports on the West Coast of the
United States and Canada and the West Coast of South America.

actively serving a given trade area may participate in the establish-
ment of rates, and other matters pertaining to that trade area.

At the same time we approved Agreement 8660 we also granted,
under section 14b of the Act, permission to the Conference to. use a.
dual rate contract in the trade areas covered by the agreement. As
originally submitted the contract would have bound shippers of goeds
in any one outbound trade area to the exelusive use of confererice vessels
in all three outbound trade areas. Conversely, shippers (receivers) in
either one of the inbound trade areas had to obligate themselves to the
exclusive use of conference vessels in both inbound trade areas.

In Docket 1111, the Dual Rate cases, 8 F.M.C. 16 (1964), we con-
ditioned our approval of Agreement 8660 on the requirement that the
Conference offer the dual rate contract in each one of the five trade
areas, thereby giving shippers the choice of committing the shipments

'"The 10 predecessor conferences and the approved agreements under ' which "they
operated. were::
Camexco Freight Conference—Agreement 6670
Canal, Central America Northboutid Freight Conference—Agreement:6070
Capaca Freight Conference—Agreement 6170
Caribbean/Pacific Northbound Freight Conference—Agreement 8390
Colpac Freight Conference—Agreement 7270
Pacific Coast/Caribbéan Sea Ports Conference—Agreenient 4294
Pacific Coast/Mexico Freight Conference—Agreement 7570
Pacific Coast/Panama Canal Freight Conference—Agreement 7170
Pacific/ West Coast South America Conference—Agreement 4630
West Coast South America/North Pacific Coast Conference—Agreement 6270

? There are three outbound trade areas and two inbound :

Trede Area A.—From Pacific Coast ports in the United States and Canada to ports
on the Pacific Coast of Mexico, Guatemala, El Salvador Honduras, Nicaragua, Costa Rica,
and Puerto Armuelles, R.P.

Trade Area B.—From Pacific Coast ports in the United States and Canada to Celon
and Panama City. R.P., Balboa, Cristobal, C.Z., ports in’ Barbados, British Guiana, British
Honduras. Atlantic Coast of Colombia and Costa Rica, Cuba. Dominican Republic, French
Guiana, French West Indies, Atlantic Coast of Guatemala, Iaiti and tie Honduras,
Jamalca, Leeward and Windward Islands, Netherlands Antilles, Atlantic Coast of Nica-
razua. and the Republic of Panama, Surinam, Trinidad, and Venezuela.

Trade Aréa C.—From Pacific Coast ports in the United States and Canada to ports in
Colombia, Ecuador, Peru.and Chile.

_ Trade Area D.—To Pacific Coast ports of the United States and Canada from Pacific
Coast ports.of Chile and Peru.

Trade Area E.—To Pacific Coast ports ib the 'United States and Canada from Caribbean
ports: of Cuba, Jamalea, Haiti, Dominican Republie, ‘Trinidad, Windward and Leeward
Islands, Barbados. French and British Guianas, Surinam, French West Indies, Venezuela,.
Netherlands Antllles and Colombta, Colon and Panama Clty, R.P., Balboa and Cristobal,

C.Z., ports on the Pacific Coast of Mexico; Guatemala, El Salvador, Honduras, Nicaragua,
and Costa Rica. .

12 F.M.C.
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to conference vessels exclusively in one, several, or all of the trade
areas encompassed by the agreement. We said:

‘The use of a dual rate contract by the new conference presents a special prob-
lem, however. As discussed above, the conference members themselves have recog-
nized that five separate trade areas are involved and that a carrier who does
not serve a particular trade should not be permitted to control the rates and
practices in that trade. Yet, if the conference is permitted to offer -a single -dual
rate contract which includes all five of the trade areas, merchants will be forced
to obligate themselves to exclusive -conference patronage in trade -areas not
desired in order to obtain contract rates in a trade area where they feel the
dual rate contract meets their needs. This seems to us neither necessary nor
fair.

We havé approved the new agreement on the ground that it is largely con-
cerned with providing a mears of central administration for a number of ¢on-
ferenced. In. keeping with this, we are approving the use of a dual rate contraét
in each of ithese five trade areas and merchants must be offered the .privilege
of executing a contract for any or all of the trade areas; as they desire, We
find that it would be both contrary to the public interest and detrimental to
commerce for the conference to require that a merchant obligate himself to
exclusive patronage in all-of these trade areas in order to obtain coiitract rates
in a single trade. Any. such requirement would, of necessity, bring into serious
question the new conferencé arrangement.itself. 8 F.M.C. 50.

In the Pacific Coast Conference case, supra, the Court set aside this
requirement. It is solely with this issue that the present proceeding is
concernéd. The case is in its present posture by virtue of our order of
November 16, 1966, wherein we instituted this rulemaking proceeding
to determine swhether the one-trade-one-contract requirement should
be reimposed.’; By a motion for discontinuance, Respondents chal-
lenged the lawfulness of the rulemaking technique called for in the
order. Respondents urged that adjudication, not rulemaking, was the
appropriate procedure for considering the contract and that section 15,
not 14h, was the proper section of the Act under which to proceed. We
denied Respondents’ motion, noting however, that even though the
technique clrosen was rulemaking, we would upen. an appropriate
proffer by Respondents-of the subjects they beliéved required an évi-
dentiary hearing grant them one to insure that they were afforded “all
the procedural safeguards to which they were entitled.” Respondents

3 Much has been said:-by both sides about our order of Feb. 16, 1968, whérein subsequent
to the remand by the Court, we approved the ccontract presently in use by the Conference.
The dispute is over whether we intended at that time to reimpose the& oné-trade-one-contract
requirement. Hearing Counsel maintains that such was .our intént-and that the present
proceeding is solely concerned with cotrecting that erroneous approval. Respondents,’ on
the other hand, argue that we could not have reimposed the requirement at that time
without flying in the face of the Court’s opinion on remand. Respondents’ afguments then
were very much the same as those they now make to challenge the propriety of the present
proceeding. Qur disposition of this proceeding makes it 'unnecessary to resolve thls'dl‘sbute.
For the purposes of this proceeding we are assuming that the present contract was approved
and that its use was lawful.

12 F.M.C.
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answered that they desired an evidentiary hearing in order to produce
as-witnesses the Conferénce Chairman and Secrétary, and “a small rep-
resentative number of shipper witnesses to demonstrate that there is
not only no objection to;but actual support.on the part of the shipping
public for, the present two-contract operation.” Accordingly, we or-
dered a hea,nng before an Examiner of the Office of Hearing Exam-
iners. The hearing was h¢ld, and Examiner Edward C. Johnson issued
an Initial Decision. Exceptions were taken to that decision, and we
heard, oral. argument. For the reasens set forth below, our conclusiens
differ from those of the Examiner.

Before: prooeedmg to'the evidence of record, it is necessary to dispose
of a threshold issue. Respondents charge us with an end run to cir-
cumvent the ‘decision of the Court of Appeals in,remanding the case to
us,. It is Respondents’ position that since we originally imposed the
one-trade-one-contract requirement under section 15 of the Act; we are
not now permltted to seek its imposition under section 14b. Rqspond—
eiits point to no lack of procedural or substantive due process as.a re-
sult of our proceeding under section.14b.t Rather, their charge is
grounded upon.the fear that: the procedure we have ehosen will leave
us somehow or other:free to 1gnore the record in this proceeding. We,
of course, had. no such intent in choosing section 14b. Our choice re-
sulbed from the Court’s remand.® In setting aside the one-trade-one-
contract requirement, the Court made no statement on-the grounds for
its action. Cansideration of the Court’s. opinion led us to believe that
the Court viewed the requirement as improperly imposed under sec-
tion 15—such a requirement being properly a part of the dual. rate
contract and, therefgre, a subject for.consideration under section 14b.
Accordmgly, we. instituted the present.proceeding. Moreover, it is
extremely difficult to understand how, under any: circumstances, and
partlcularly when we ourselves ordered the hearing: in this-case, we
should feel.ourselves-free to ignore the record compiléd in that hear-
ing.s In all fairness to Respondents, their fears may have beén raised
by Hearing. Counsel’s contention that “as 2 matter of law” we had the
“inherent power” to.impose the requirement.apparently relying solely

‘Respondents" argument challeriges both the section of the Act and the rulemaking
technique. For the purposes of discussion, we deal with each separately.

s Actually, tbe. Gourt:originally, set-aside our order dpproving 'Agreement 8660 in its
entirety. The Conference in & petition for. reconstderatton "pointéd out that the Court's
actjon, left them without ‘a conference. In a second order;, the ‘Court sald simply :

““As. to Petitioner Latin America/Pacific: Coast Steamshlp Ceonference our attention is
called to the fact that Commission: onder in is-entirety was ‘not challenged, but- only one
of its modlﬁcations

“Accordingly' as to this.petition: it is.-ordered that the: order under review Is set aside
only in the. reapect,speciﬂed in the-petition for review.””

°The Examlner anust bave shared :some-of ‘Respondents’ appréhénsfons because he félt
it necessary to peimt.out that we- eould,not look beyonad the record.

12 F.M.C.
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on some unspecified “expertise.”-While it should not be necessary, we
will nevertheless say that the record was before us, was considered,
and that our decision in this proceeding is firmly grounded thereon.

Respondents would also appear to feel that our decision to proceed
under section 14b was due to some notion on our part that the one-
‘trade-one-contract requirement would be easier to impose on the Con:
ference under that section than it would be under section 15, for they
spend a good deal of time pointing out that whichever section we use
the same findings must be made before we impose the requirement.
Since we conclude herein that without the one-trade-one-contract re-
quirement Respondents’ dual rate contract would be contrary to the
public interest, we will agree with Respondents that on this issue in
the context of this proceeding that the statutory phrase “contrary to
the public interest” as it appears in section 14b has the same meaning
as 1t does in section 15. Thus, in terms of due process to Respondents,
it matters little under which section their contract is considered. We
remain of the view that the appropriate section for consideration of
Respondents’ contract is section 14b.

There remains the question of whether rulemaking is the appro-
priate procedure for this case. The parties’ arguments and the Exam-
iner’s. discussion on this issue are primarily concerned with how the
choice of procedure affects the burden of proof. But before dealing
with this question one other argument against the use of rulemaking
may be easily disposed of. Respondents contend that since this proceed-
ing will result in a rule directed to the activities of “one individual
conference” and not to “broad policy consideration relating to the en-
tire maritime industry” the procedure is.adjudication under sections
7 and 8 of the Administrative Procedure Act and not rulemaking un-
der section 4 of that Act.” That it is not necessary to encompass an
entire industry within a rule for it to be valid is clear from the Ad-
ministrative Procedure Act’s definition of a rule which in section.2(¢).
defines a rule as being either of “general or particular” applicability
that a rule may be directed to “particular named persons,” see Davis,
Administrative Law Treatise, section 5.02 and cases cited therein.

A:.passage from the Initial Decision of the Examiner best illustrates
the dispute which has arisen over the burden of proof in this proceed-
ing. At page 7, the Examiner states:

Section 10(e) of the Administrative Procedure Act (5 U.S.C.A., par. 706,

(1967)) provides that in matters such as we have before us a reviewing court
must set aside any agency action, findings or conclusions not supported by sub-

"The Examiner states- at p- £ of his Tnifial’ Declsion, ‘“The present proceeding i8 not
rulemaking pursuant to 8ec. 4(b) "but on ‘thé contrary Is parttcular In scope, ‘almed &t
respondents alone and does not involve policles regulating an entire industry, * * *7

12 F.M.C.



154 FEDERAL MARITIME COMMISSION
o

stantial evidence. Inasmuch as it is not a Rule which is proposed to be made by
the Commission, but an Order directed at Respondent Conference alone, the
agency, namely, the Federal Maritime Comission, cannot look beyond the hear-
ing record compiled in this proceeding as it might in their [sic] mere policy
determinations, for the use of the present approved dual rate contract is sup-
ported by substantial evidence. The present proceeding must be governed by the
entire record, namely, the record made in 1963 and in particular, by the record
compiled as a result of the hearings in San Francisco in August of last year
at which time substantially all of the testimony was in justification of the
use of the present dual rate contract formerly approved by this Commission.
Hearing Counsel argues that the Commission should insist that the Conference
offer a dual rate contract in each of the five trading areas, rather than in the
two trade areas covered in shipments to Latin America and shipments from
Latin America. Apparently, this contention flows from the Dwual Rate cases,
supra which gave no, indication that any fact existed which would support the
Commission’s view that this Conference’s dual rate system was ‘“contrary to
the public interest and detrimental to commerce.” Thus under any due process
standards it must be presumed in this proceeding that the Commission does not
have sufficient evidence to make any finding of fact which specifically pertains
to-this Conference’s rate system.

From the foregoing it is clear that the crux of the ‘“burden of
proof” issue is the substantial evidence test and its applicability here.®
Our disposition of this case renders the “burden of proof” issue moot
since we have applied the substantial evidence test and we conclude
herein that such evidence of record establishes that the present dual
rate contract is contrary to the public interest within the meaning of
section 14b.

Recently the Supreme Court in F.M.C. v. Svenska Amerika Linen,
390 U.S. 238 (1968), affirmed our attempts to add meaningful content
to the statutory phrase “contrary to the public interest.” The decision
of the Court in Swenska was the full expression of the theory that was
first espoused in Zsbrandtsen Co. v. United States, 211 F. 2d 51
(C.A.D.C. 1954), where the Court in discussing our authority to grant
antitrust exemptions to cartels of steamship lines under section 15
offered the caveat that :

The condition upon which such authority is granted is that the agency en-
trusted with the duty to protect the public interest scrutinize the agreement to
make sure that the conduct thus legalized does not invade the prohibitions of
the antitrust laws any more than is necessary to serve the purposes of the
regulatory statute.

In Inwestigation of Passenger Trawel Agents, 10 F.M.C. 27 (1966),
the appeal of which culminated in the Supreme Court’s Svenska de-
cision, we said :

‘;Since we instituted this proceeding we are in the sense of the Administrative Pro-

cedure Act the proponent of the order to impose the one-trade-one-contract requirement
upon Respondents. Thus, the Commission bears the burden of proof.

12 F.M.C.
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* % % conference restraints which interfere with the policies of the antitrust
laws will be approved only if the conferences can “bring forth such facts as
would demonstrate that the [restraint] was required by a serious transportation
need, necessary to secure important public benefits or in the furtherance of
some valid regulatory purpose of the Shipping Act.

On appeal our reliance on antitrust policies as a basis for disap-
proving a conference agreement was challenged on the ground that
such a test “was not a permissible elaboration of the statutory stand-
ards” of section 15.

The Supreme Court, in finding this argument not even superficially
persuasive, concluded :

By its very nature an illegal restraint of trade is in some ways “contrary to
the public interest,” and the Commission’s antitrust standard, involving an as-
sessment of the necessity for this restraint in terms of legitimate commercial
objectives, simply gives understandable content to the broad statutory concept
of “the public interest.”

* = & L ” * £

The Commission must of course adduce substantial evidence to support a find-
ing under one of the four standads of section 15, but once an antitrust violation
is established, this alone will normally constitute substantial evidence that the
agreement is contrary to the public interest unless other evidence in the record
fairly detracts from the weight of this factor. * * * We therefore hold that the
antitrust test formulated by the Commissian is an appropriate refinement of
the statutory “public interest” standard. 390 U.S. 244-46.

No one would seriously contend that without the protection of sec-
tion 14b, an exclusive patronage tying arrangement offered by a con-
ference (which itself would be subject to the antitrust laws were it
not for section 15), would not violate the antitrust laws. Therefore,
unless there are to be diametrically opposed meanings attached to the
public interest standards as they appear in sections 14b and 15, there
is, without more, “substantial evidence” that Respondents’ contract
is contrary to the public interest.® Therefore, it is incumbent upon
Respondents to put “other evidence in the record [whichl fairly de-
tracts from the weight of this factor’—evidence which demonstrates
“the necessity for this restraint in terms of legitimate commercial
objectives.” Justice Black said in Svenska:

It is not unreasonable to require that a conference adopting a particular rule
to govern its own affairs, for reasons that are known to the conference itself,
must come forward and explain to the Commission what those reasons are.

It would appear that the Conference had this in mind when it
requested a hearing to produce as witnesses the Conference Chairman,

9 It should be kept in mind that the issue bere is not whether Respondents are to be
permitted the use of a dual rate contract, but whether there are to be placed certain
restrictions on that use.

12 FM.C.



156 FEDERAL MARITIME COMMISSION

Secretary and a small representative number of shippers in support
of the present contract. The Examiner’s continual allusions of Hearing
Counsel’s failure to produce a single witness in opposition to the eon-
tract were unwarranted and the emphasis he apparently placed on
this was undue.?® For it is apparent from the foregoing that the point
in issue is not so much who or how many are opposed to the contract
as it is a question of the legitimate commercial objectives to be achieved
by the present contract of Respondents. It is up to Respondents to
show that the two-contract system is required by a serious transporta-
tion need, necessary to secure important public benefits or in the
furtherance of some valid regulatory purpose of the Shipping Act."
With this in mind we will review the testimony of record.

It would unduly lengthen this report to set forth all the testimony
quoted by the Examiner in his Initial Decision, a representative sam-
pling will suffice. The witnesses fall into two categories: (1) Con-
ference officials or officials of the member steamship lines or agents
of those lines; and (2) shippers, all of whom appeared at
the 1963 hearings and whose testimony the Examiner for one reason
or another finds less than persuasive. An example of the testimony of
an official of a member line, which the Examiner quotes in three
different places in his Initial Decision, is that of Mr. Gottshall, Traffic
Manager for Sea-Land. Mr. Gottshall is first quoted by the Examiner
without reference to the question which elicited the testimony as
stating:

It makes no difference whether you have a collection of conferences or a
single conference. There is a high to which a carrier can go and still achieve the
business, and there is also a rate at which the shipper can ho longer do the
business and this is the prime thing in ratemaking. This is the area where you
both live.

The question which elicited this testimony is furnished by the
Examiner later in his decision when he quotes the identical statement
of Mr. Gottshall again. It was, “Would you say, in your opinion, that
the lines under the single contract system have more bargaining power
in setting rates for shippers than they might otherwise have under
a multiple contract system. * * *’ The question is whether shippers
should have to obligate themselves in more than one trade area and

10 For a more realistic approach to the absence of shipper witnesses, sée the Initial
Decision of Examiner E. Robert Seaver in Investigation of Ocean Rate Structures Between
U.8. North Atlantic Ports and Ports in the United Kingdom and-Bire, FMC Docket No.
65—45, and 12 FMC 34.

11 The fact that Respondents have been operating under the two-contract system. .for
some 2 years is of course a factor to be consldered, but it is certainly not dispositive of the
issue, nor is it of overwhelming importance. The restraint removed. under the so-called
antitrust test in Svenska had been in effect for over 25 years.

12 F.M.C,
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this testimony bears little relevance to that question. Witness Gottshall
continues:

Q. Sea-Land operates within other Conferences?

A. Yes.

Q. You spoke about capital cost and I assume from what you said that in
the containerized service that you are offering in this trade there had been
tremendous—or let’s say—more substantial capital costs than might be necessary
for a normal operation?

A. That’s correct.

Q. In justifying the capital costs of [Sea-Land], would you say that the single
Conference in this area with the single contract system is essential to the jus-
tification of those capital expenditures?

A. That is true, because with the single contract system we get a stability of
rates. We don’t look into a situation where there is a rate war, where the rates
are running up and down and we don’t know what the return in our investment
is going to be.

For now, we note only that the witness offers no explanation here or
anywhere else in the record of how the single-contract system prevents
rate wars.

Another witness quoted at length by the Examiner is Mr. Raymond
F. Burley, Chairman of the respondent conference. In Mr. Burley’s
view, the present contract system:

*® * * has permitted us to maintain stability in our rates and in our offerings
to the public. We are better able to assure the shipping public that their com-
petitor is getting the same rate, freight rate, as he is, so they have greater
surety in the selling in Latin American markets.

Here, again, the witness leaves unexplained the question of just how
the single contract system achieves stability rates. The rather obvious
difficulty with the propesition of witnesses Burley and Gottshall is
that it is the carrier’s ability to fix rates in concert under the agree-
ment and its obligation to charge only those rates which bring about
that stability which assures the shipper that his competitor is getting
the same freight rate that he is. The contract system as such does not
prevent discrimination in rates. The contract system is a tying device;
it does nothing more nor less than obligate a shipper in exchange for
a lower rate to the exclusive use of conference vessels. We find no
persuasive evidence in the testimony of record which demonstrates
that there would be any more or less stability under a one-contract-
one-trade system than there is under the present single contract system.

Increased service is also suggested as a benefit flowing from the
single contract system. The Examiner quotes the following testimony
of Mr. Robert B. Swenson, Pacific Coast Manager for Balfour,
Guthrie & Co. and Westfal-Larsen, as supporting this proposition :

12 F.M.C.
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Q. Now, with respect to service as a single contract system have your lines
experienced a greater service or greater number of sailings to the shipping
public? [sic]

A. With the adoption of 8660, and I don’t think this has been brought in
previous testimony yet, but I believe everyone would agree that it has certainly
increased competition within the Conference very definitely. I can see some
examples which are happening today, particularly in the northbound trade.
* * * Since the adoption of 8660 these lines now being members of the larger
Conference loading into these ports load anything available and come north.
It has probably at least doubled the service available to them ; maybe tripled
the service for all I know, and this is happening today. This is happening every
week. We see this happening, we were members of both Conferences in those days.
Now, of course, we have more competition in that area than we did then. The
same thing happened in Mexico in Salina Cruz, one port, the identical situation.

It is quite obvious that here the witness is talking about the size
of the Conference. The testimony contains not a single reference to
the contract system. Despite this, the Examiner follows this testimony
with the conclusion that from this testimony, and the testimony of
other witnesses unspecified, that: “the Conference over the past 2
years of operation in the use of the single dual rate contract system
has provided a service which is beneficial in general to all parties
concerned, including the public interest, which has been well served.'?

Other testimony on this proposition while slightly more responsive
is no less general. The witnesses content themselves with flat assertions
of benefits which ostensibly flow from the single contract system with-
out ever offering an explanation of how the benefits relate to the
system. One more example should suffice. Mr. Burley treated the
better service question as follows:

Q. Well, with respect to service to the shipping public, what effect if any
has the single contract system had on the service?

A. Well, the single contract system and the consolidation of our Conference
has given a greater opportunity of service by the steamship lines for the shipping
‘public. Rather than having to be a member of so many individual Conferences,
a line that may have a primary interest of handling simply coffee from Latin
America to the Pacific Coast on its way from Europe out here, can if it wishes
stop and take other commodities than coffee, or it can put a vessel on berth
for a Latin America destination en route to Europe without having to join
another Conference. We have had that happen * * * it has worked out exactly
as we forecast it would work out in our original testimony, that the shipping
public would have more lines available for use in servicing the Latin American
trade, and that has happened.

Once again, it is the increased scope of the Conference trade area
which seems to have brought about such increased service as there is,

12 The Examiner does not say just how the public interest has been well served. If it is by
increased competition, then this would seem, on the basis of the quoted testimony to stem

from our approval of Agreement 8660, not from the single contract system, and no witness
has as vet shown that the one is dependent upon the other.

12 F.M.C.
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and once again the single contract system receives mention only in
passing.

We should make it clear that our refusal to find the testimony relied
on by the Examiner to conclude that the present contract system should
be continued in use, is in no way based upon an assessment of the
demeanor of the witnesses. We do not question their veracity; it is
only the content of their answers that fails to convince. The testimony
consists only of either flat assertions unsupported by any concrete ex-
amples or of ambiguous references to benefits which can be more
readily attributed to causes other than the present contract system.
In fact, the only concrete example of the specific impact of the present
contract system is that offered by Dow Chemical Co.

Briefly, Dow requested a lower rate on caustic soda to a port in
Trade Area A and the lines serving the area refused to grant it. There
was really little incentive for the lines to grant the request since
Dow was a contract signator, and pursuant to the terms of the contract,
any shipment to that area would have to be made on conference vessels.
In any event, Dow, which made most of its shipments in Trade Areas
B and C, was unable to obtain the reduction. Dow "was, of course, not
free to ship nonconference in Area A because of its obligation under
the contract. It was only when Dow, well aware that it would lose the
lower contract rate on its shipments in Areas B and C, announced its
intention to terminate its contract, that the Conference responded by
offering to publish only a noncontract rate (at the contract rate level)
on caustic soda.r?

In choosing an organizational structure for their amalgamated con-
ference the Respondents decided to divide it into five trade areas and
to restrict participation in matters relating to those trade areas to
those member lines actively engaged in them. Presumably, these trade
areas are based upon some geographic and operational logic. Thus,
within the Conference Respondents have insured the autonomy of the
groups of lines operating in a given trade area. Should another line
wish to have a say in matters concerning that area, it must institute
a service in the area. Rates are geared to the operational circumstances
and, presumably, to the needs of the shippers in a given trade. It is only
when it seeks to obtain a shipper’s exclusive patronage that the Con-
ference adopts an all or nothing approach. Whereas before approval of
Agreement 8660 a shipper could have signed a dual rate contract with
one, several, or all of ten conferences (assuming they would all have
obtained approval of contracts under 14b), now a shipper must

1 This action by the Conference may explain Dow’s withdrawal at an earlier stage of
this proceeding.
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obligate himself in all three outbound trades and a receiver in both
inbound trades. Thus, a shipper who ships the vast majority of his
goods in, say, Trade Area A and only rarely has shipments in Trade
Area B must nevertheless commit those rare shipments in B to con-
ference vessels in order to obtain the lower contract rate in A. But
what are the legitimate commercial objectives achieved by the present
contract system, which objectives fairly detract from the weight of
the loss of freedom of choice by the shipper ¢ What transportation need
is served by the present system? What important public benefits
are secured by it? Is the present system imposed in furtherance of some
valid regulatory purpose of the Shipping Act ?

It has been suggested that the present contract system affords in-
creased stability of rates. But the evidence of record much more readily
supports the inference that such stability as exists is due to the con-
certed ratemaking activity under the conference agreement rather
than the contract system. Indeed, the record establishes no real con-
nection between the present contract system and rate stability or the
prevention of rate wars.'

It has also been suggested that the single contract system has pro-
vided increased service to conference shippers. But here again the
testimony of record convinces us that any increase in service has re-
sulted from the new trading scope of the Conference under Agreement
8660, not from the operation of the present contract system.

A good deal of time and testimony was devoted to demonstrating
that the present system has not permitted the member lines of the
Conference to increase rates through monopolistic strength. This sim-
ply is not relevant to the question at hand. To the extent that it shows
anything, such testimony simply shows that even with a single con-
tract system the Conference falls somewhere short of a complete
monopoly. It does not go to any legitimate commercial objective of the
system.

Absent the protection of section 14b, the exclusive patronage tying
arrangement embodied in a dual rate contract would clearly run coun-
ter to the antitrust laws. It is therefore contrary to the public interest
unless necessary to pursue some legitimate commercial objective. In

14 Rate wars are almost exclusively due to the rate-cutting practices of nonconference
lines, yet the record is devoid of any meaningful references to nonconference competition.
Indeed, the stability alluded to in the testimony is really the absence of discrimination
among shippers, apparently as would have been practiced by the member lines them-
selves. See testimony of Gottshall quoted supra, at p. 156. But such discrimination is
prevented by the fact that once the rates are fixed by the members in concert they are
required to be published and filed with the Commission under sec. 18(b) of the Shipping
Act, and the members are then obligated to charge only those rates. Whether there be a

single contract system or a system which embodies the one-trade-one-contract require-
ment is simply irrelevant to such stability of rates.

12 F.M.C.
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the normal run of things, that legitimate commercial objective will be
a conference’s need to protect itself from the inroads of nonconference
competition. Here Respondents have been granted permission to use a
dual rate system. We will continue that permission. The only change
we will require is that the contract be offered separately in each of the
five trade areas, and insofar as the record shows such a contract system
will still afford sufficient protection against nonconference competi-
tion. We remain unconvinced, for the reason set forth above that the
present so-called single-contract system is required by some serious
transportation need, necessary to secure important public benefits or
in furtherance of any valid regulatory purpose of the Shipping Act.
Accordingly, we will not sanction the present system’s unwarranted
inroads upon the Nation’s antitrust policies. An appropriate order
will be issued.

Vice Chairman James V. Day dissenting :

I do not find substantial evidence proving that this dual rate
contract system is contrary to the public interest. The record of this
conference’s operations rather shows that the subject system is re-
quired by a transportation need, is necessary to secure public benefits,
or is in furtherance of a valid regulatory purpose of the Act.

It is sufficient to refer to the following examples of evidence as
noted by the Examiner.?®

Sea-Land testified through Mr. Gottshall:

Q. Once having an advantage of a greater number of shippers who are bound
by agreement to ship or Conference vessels, would you say that it is an incentive
to the line involved, to extend its service in order to carry more cargo?

A. I would think very definitely so, yes.

Sea-Land testified through Mr. Gottshall:

Q. Woud you say, then, that the employment by a single Conference of a
single contract system was encouraging to your extension of service in Latin
America ?

A. Yes, it was.

Grace Line’s executive, Mr. Walker, stated.:

Q. Well, with respect to the service that Grace and the other members of
the Conference provide in this shipping area, what effect, if any, has the single
contract system had on service as such * * * or on the service in your view
that is being offered to the public? Has it increased or decreased or affected it
in any way?

A. Oh, I'would say not only the Grace Line, but there isn’t any question that
the’ shipping public gets a much better * * * the service has increased.

1'5'“-'1;10.':3150 concluded that respondents should recelve continued approval regarding
the subject dual rate system.

12 F.M.0.
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Q. In other words, there are move sailings or areas covered by more vessels
since the single contract system?

A. Yes sir.

The Chairman of the respondent Conference testified that the sub-
ject contract system ;

* * * has permitted us to maintain stability in our rates and in our offerings
to the public. We are better able to assure the shipping public that their com-
petitor is getting the same rate, freight rate, as he is, so they have greater surety
in the selling in Latin American markets.*®

I would rather think that the present contract system, in view of
such testimony as exemplified above, has provided increased service
to conference shippers and has tended to increase the stability of rates.
I am more particularly pursuaded to this interpretation of the evidence
in view of the unrebutted nature of the statements made by those who
testified (who were open to cross examination as well) and in view of
the fact that after a number of years of operation there was no shipper
testimony here complaining against the restraint on shipper flexibility
to ship nonconference occasioned by the broad nature of the subject
dua] rate contract. It is. thus reasonable to believe that there have
been countervailing benefits for shippers as, for example, those noted
above.

On the other hand, it would seem far less certain in protection of
the public interest to ignore sworn testimony of carrier management
as to the benefits flowing from actual operational experience merely
because of the lack of concrete examples or becanse such benefits pos-
sibly could “be more readily attributed to causes other than the pres-
ent contract system.” This is particularly so where the sworn testi-
mony was (1) open to the testing of cross examination; (2) remains
unrebutted ; and (3) pertains to actual operating experience over a
number of years.

I would further emphasize that actual experience must be given
proper weight. The factor of actual experience tends to insure the pro-
bative value of testimony pointing out the particular benefits attrib-
utable to the subject system. I consequently could not here and now
find that the conference’s mere choice of having an organizational
structure of five trade areas (which insures that lines operating in an
area have the say in such area)?” makes the subject system contrary to

18 This could be so if two competing shippers were both obligated to ship conference at
the discounted conference rate in several market areas rather than if one were bound to
ship conference at conference rates in several market areas by virtue of having signed
several contracts while the other shipper was only bound to ship conference at conference
rates in one market area by virtue of signing only one contract. Thus, if both shippers were
bound to ship conference at its discount rate in all areas, uncertainty as to carrier (con-

ference or nonconference) to be used and consequent rate juggling would be avoided.
17 A sigpificant number of the conference carriers operate in several areas,
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the public interest or detrimental to commerce. There are a number of
other conferences cited in the record which offer approved dual rate
contracts covering a geographical area greater than the areas covered
by respondent’s contract and which thus bind shippers to ship only
conference in such far greater area (regardless of the routing of their
current business). Broadness of coverage cannot per se be equated with
badness in viewing the history of respondent conference. I would
deplore any such proclivity in regard to the actual operations of any
dual rate system.

[sEavL] TaoMmas Lisr,

Secretary.
12 F.M.C.
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Docker No. 1092

AcreeMENT No. 8660—LaTIiN AMmERIcA/Pacrric CoasT STEAMSHIP
CoNFERENCE AND Proposep CONTRACT RATE Sysrem

ORDER

This proceeding was initiated by the Federal Maritime Commission
to determine whether the Commission should by rule require the Latin
America/Pacific Coast Steamship Conference and its member lines
(Respondents) to offer its dual rate contracts in each of the five trade
areas covered by the Conference ageement, and the Commission has
fully considered the matter and has this date made and entered of
record a Report containing its findings and conclusions thereon, which
report 1s hereby referred to and made a part hereof. The Commission
found in said report, inter alia, that the existing conference dual rate
system, requiring signatory shippers to commit their exclusive patron-
age to the Conference in all three outbound trade areas, and signatory
receivers to give their exclusive patronage to the Conference in both
inbound trade areas, is contrary to the public interest and cannot be
permitted approval pursuant to section 14b of the Shipping Act, 1916.

Now, Therefore, It I's Ordered, That Clause 2 of Respondents’ dual
rate contract be amended to read as follows:

2. Trades covered by this Agreement:

This Agreement covers the transportation by water of goods from Pacific
Coast ports of the United States and Canada and the ports in Latin America
as set forth in the five trade areas described in this clause. Merchants executing
this contract may do so for any or all of the trade areas, as they desire, and
notation of the trade areas covered by this contract shall be made at the end
thereof: (1) From Pacific Coast Ports of the United States and Canada to:

Trade Area A.—Ports on the Pacific Coast of Mexico, Guatemala, El Salvador,
Honduras, Nicaragua, Costa Rica, and Puerto Armuelles, R.P.;

Trade Area B.—Colon and Panama City, R.P., Balboa and Cristobal, C.Z.,
ports in Barbados, British Guiana, British Honduras, Atlantic Coast of Colombia,
Atlantie Coast of Costa Rica, Cuba, Dominican Republic, French Guiana, French
West Indies, Atlantic Coast of Guatemala, Haiti, Atlantic Coast of Honduras,

12 F.M.C.
164



AGREEMENT NO. 8660—LATIN AMERICA/PACIFIC COAST S.S. CONF. 165

Jamaica, Leeward and Windward Islands, Netherlands Antilles, Atlantic Coast
of Nicaragua, Atlantic Coast of the Republic of Panama, Surinam, Trinidad,
and Venezuels ;

Trade Area C.—Pacific Coast ports in Colombia, Ecuador, Peru, and Chile;

(2) to Pacific Coast Ports of the United States and Canada from :

Trede Area D.—Pacific Coast ports of Chile and Peru;

Trade Area E.—Caribbean ports of Cuba, Jamaica, Haiti, Dominican Republic,
Trinidad, Windward and Leeward Islands, Barbados, French and British
Guianas, Surinam, French West Indies, Venezuela, Netherlands Antilles and
Colombia, Colon and Panama City, R.P., Balboa and Cristobal, C.Z., ports on the
Pacific Coast of Mexico, Guatemala, E1 Salvador, Honduras, Nicaragua, and
Costa Rica.

1t Is Further Ordered, That, effective 30 days from the date of this
order, Respondents’ dual rate contracts, amended in accordance with
this order, shall be used by Respondents to the exclusion of any other
terms and provisions for the purpose of according merchants, shippers,
and consignees contract rates.

By the Commission.

[sEaL] (Signed) Tuomas Lisi,
Secretary.
12 F.M.C.
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Docker No. 1153

Truck anD LicHTER Loaping AND UNLOADING PRACTICES
AT NEw Yorx HarBor

Decided February 20, 1969*

Commission is empowered under section 17 of the Shipping Act, 1916, to reject
terminal operator’s tariff rule filing which would interfere with or tend to
nullify the Commission’s authority to prescribe a rule pursuant to that
section.

A reasonable truck detention rule must require terminal operators to be respon-
sible for availability of labor to perform tariff services of truck loading and
unloading.

A reasonable truck detention rule must take into consideration size of shipments
and characteristics of cargo at piers on which rule is to apply.

Joseph A. Byrne, Mark P. Schlefer, J ohn Cunningham, Richard J.
Gage, Robert J. Nolan, and Stuart C. Law for respondents.

Herbert Burstein, Samuel B. Zinder, and Arthur Liberstein for
intervener Empire State Highway Transportation Association, Inc.

Arthur Liberstein and Charles Landesman for intervener Wm.
Spencer & Son Corp.

Christopher E. Heckman for interveners Harbor Carriers of the
Port of New York, James Hughes, Inc., Henry Gillen Sons’ Lighter-
age, Inc., McAllister Lighterage Line, Inc., and Petterson Lighterage
& Towing Corp.

Thomas M. KEnebel for intervener Middle Atlantic Conference.

James M. Henderson, Douglas W. Binns, and Jacob P. Billig for
interveners Port of New York Authority and Export Packers Associ-
ation of New York, Inc.

D. J. Speert for intervener Brooklyn Chamber of Commerce.

Leo A. Larkin and Samuel Mandell for intervener the city of New
York.

J. Warren Mangan for intervener Local 807, International Brother-
hood of Teamsters.

Donald J. Brunner and Robert H. T'ell as Hearing Counsel.

*Supplemental orders served April 4 and April 7, 1969.
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REPORT

By tar Commission (John Harllee, Chairman; James V. Day, Vice
Chazrman; Ashton C. Barrett, George H. Hearn, James F. Fan-
seen, Commissioners) :

This proceeding is presently before us as a result of our show-cause
order issued to the New York Terminal Conference (Conference) on
September 27, 1968. The present show cause procecding was precip-
itated by the Conference’s failure to comply with a portion of our
previous order in this docket.!

In our previous report we found after investigation that unusual
delays to trucks occurred at the piers operated by the Conference
member terminal operators. The Conference had disclaimed liability
for any such delays. We concluded that the Conference’s failure to
develop a rule which would recognize the Conference’s responsibility
in this area and which would provide a system of compensating
truckers for such unusual delays was an unreasonable practice under
section 17 of the Shipping Act, 1916. We then directed the Conference
to file an appropriate tariff amendment establishing a reasonable rule
which would compensate truckers for any unusual delays caused by or
under the control of the terminal operators.

Soon after the Court upheld this decision, the staff of the Commis-
sion met with representatives of the Conference and the trucking
representatives (Empire State Highway Trucking Association
(Empire) ), in an attempt to reach agreement on a reasonable truck
cetention rule. Periodic meetings were held until August 21, 1968. The
parties were unable to agree on a rule that all would -consider reason-
able, and the Commission representatives informed them that a
memorandum would be forwarded to the Commission recommending
that the Commission prescribe a reasonable truck detention rule.

Thereafter the Conference published a-truck detention- rule to
become effective October 1, 1968.2 We determined that the provisions
of the conference rule were not reasonable within the terms of our
prior order and of the decision of the Court of Appeals. We thereupon
instituted the instant show cause proceeding, rejecting the rule pro-
posed by the Conference and directing the Conference to adopt the
truck detention rule set forth in our order, or in the alternative, show
cause why the rule should not be prescribed.

Our rejection of the Conference’s rule was based on our determina-
tion that two provisions of that rule were incompatible with our pre-

1 See Truck and Lighter Loading and Unloading, 9 F.M.C. 505 (1966), upheld in Ameri-
.can Export Isbrandtsen v. Federal Maritime Comm., 389 F. 2d 962 (D.C. Cir. 1968).

27'he Conference’s proposed rule was designated as “Item 17" of the Conference's Truck
l.oading and Unloading Tariff No. 7, FMC-T No. S.
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vious order requiring the Conference to adopt a reasonable detention
rule.

The Conference rule would provide that detention payments would
not be allowed where the delay is caused by “inadequate or insufficient
manpower * * *8 We found this provision unacceptable because we
did not deem it reasonable that a terminal operator should be excused
from responsibility for delays occasioned by its failure or inability to
obtain labor.

We also determined as unreasonable the Conference’s provision
which would preclude payment of truck detention on even the smallest
shipments until 4 hours after the truck arrives at the terminal and the
terminal has cleared and stamped the shipping documents. This pro-
vision would allow all shipments of 24,000 pounds or less 4 hours for
handling before detention accrues. We stated that a reasonable rule
must recognize that less time is required to handle a shipment of 2,000
pounds, for example, than one of 24,000 pounds.

In our order to show cause we proposed a rule which provided that
work slowdowns due to insufficient labor would not excuse the terminal
operator from its responsibility to pay detention charges. We also
provided time limits within which handling of trucks should be accom-
plished, with a breakdown for shipments from 2,000 pounds to 40,000
pounds.

We have received comments from the Conference, Empire, and
Middle Atlantic Conference. All three parties and Hearing Counsel
have filed replies.

The Conference, in its response to our order to show cause, seeks first
to show that we were not empowered to reject its rule and second to
show that the above-mentioned provisions of our proposed rule are
contrary to our earlier order, interpreted and affirmed by the Court of
Appeals and conversely that their rule conforms with that order.

The comments of the truckers show that they are generally in agree-
ment with the major provisions of our proposed rule while having
certain objections to various other provisions.

Hearing Counsel favor our proposed rule'but suggest clarification
of one minor provision.

sItem 17(G) provides in pertinent part: ‘“No truck detention will be allowed for delays

or shutouts resulting from any of the following :
* * * - L] - *

(3). inadequate or insufficient manpower occasioned by the failure, refusal, or lack
of registered pier personnel in the area to fill work orders duly issued by the Participat-
ing Member in accordance with regulations established by the Waterfront Commission
of New York Harbor. In this connection, the official records of the Waterfront. Com-
mission will be conclusive on the issue of said availability of manpower.

12 F.M.C.
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Discuossion

The ‘Conference has petitioned us to reconsider our order rejecting
its detention rule on the ground that such action exceeds our statutory
power.

The Conference maintains that we have only those powers expressly
conferred upon us and that while we are authorized by the shipping
acts to reject tariffs of carriers in either the foreign trade or the domes-
tic offshore trade, we are not authorized to reject tariffs of terminal
operators. The Conference argues further that even if the power to
reject can be applied to terminal tariffs, the Shipping Act rejection
provisions relate to rejections for failure to comply with procedural
requirements regarding form and timeliness of filing whereas our
rejection of the Conference’s detention rule was based on a determina-
tion that the substantive provisions of the rule were unreasonable, and
thus our rejection was ineffective and is a nullity.

The Conference misconceives the nature of the action taken here.
Perhaps this misconception is partly due to our use of the word “reject”
in the show cause order. We recognize that the only Shipping Act pro-
visions which specifically authorize the rejection of tariff filings are
section 2 of the Intercoastal Shipping Act, 1933, and section 18(b) (4)
of the Shipping Act, 1916, and that these provisions do not apply
to terminal operators. However, our action here was undertaken not
under a specific statutory power to reject, but pursuant to the authority
contained in section 17 * of the Shipping Act, as a necessary step to
implement and enforce our prior report and order in this proceeding.
We previously determined that it was an unreasonable practice for the
Conference to fail to adopt a reasonable tariff rule which would pro-
vide for compensation to truckers for delays incurred at the Confer-
ence members’ piers. Having found the practice unreasonable, we have
now undertaken to determine, prescribe, and order enforced a reason-
able tariff rule governing truck detention. Inherent in our authority
to prescribe a reasonable rule or practice is the authority to set aside
any rule or practice which would interfere with this authority. To con-
clude otherwise would give the Conference an absolute right to file and
make effective any rule and thereby nullify our power to prescribe
reasonable provisions. Such an interpretation of section 17 would
abrogate an express grant of statutory authority and therefore would
be plainly untenable.

4 Sec. 17 provides in pertinent part:

Every such carrier and every other person subject to this act shall establish, observe,
and enforce just and reasonable regulations and practices relating to or connected with
the recelving, handling, storing, or delivering of property. Whenever the Commission

finds that any such regulation or practice is unjust or unreasonable it may determine,
prescribe, and order enforced a just and reasonable regulation or practice.

12 F.M.O.
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Our predecessors, in Storage Charges Under Agreements 6205 and
6215, 2 U.S.M.C. 48 (1939), addressed themselves to the question of
the Commission’s section 17 authority to prescribe a reasonable rule or
practice. They said:

We not only have the authority under section 17 to prescribe just and reason-
able regulations and practices, but also the power to order them enforced. Clearly,
therefore, any means or device tending to nullify or interfere with the enforce-
ment of such regulations and practices must be subject to our condemnation.
(P.53.)

We conclude that we were empowered to reject the Conference’s
rule and we are therefore denying the Conference’s petition for
reconsideration.

Responsibility for labor availability

The Conference feels that the portion of our proposed rule which
would hold the terminal operators responsible for availability of labor
is contrary to our previous order in this proceeding. In our previous
order we concluded that the Conference should adopt a detention rule
“k * * which will compensate the truckers for unusual truck delays
caused by or under the control of the terminals.” (Italic added.) Rely-
ing on this language, the Conference argues that our proposed provi-
sion is contrary to the previous order since it would impose liability for
delay even where the labor shortage arises from causes wholly beyond
the terminal’s power to control.®

The Conference has gone to some length to show that there are delays
at their terminals caused by insufficiency of labor and that the insuf-
ficiency of labor is often caused by factors beyond the control of the
terminal operators. According to the Conference, the shortage of labor
at their terminals usually results from the fact that the amount of
labor available at the port of New York is restricted by the Waterfront
Commission compact and by the port-wide collective bargaining agree-
ment, neither factor being under the control of the Conference.

The New York Waterfront Commission regulates longshoremen and
those employing longshoremen throughout the port of New York. The
Waterfront Commission imposes a longshoremen’s register and forbids
the use in the port of New York of any longshoremen not included in
the register. Since 1965, the register has been virtually closed and a
sharp decline in available labor has occurred.

The collective bargaining agreement between the New York Ship-
ping Association (NYSA) and the International Longshoremen’s
Association (ILA) controls the manner in which the men are hired

s The Conference recognizes, of course, that the proposed rule would not hold the terminal

operators responsible for labor in all instances. The rule recognizes that no detention pay-
ments will be allowed for delays or shutouts resulting from strikes or work stoppages.
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and the availability of particular classifications of workers. While the
NYSA represents terminal operators as well as steamship companies
in bargaining, the terminals have no effective voice in determining
provisions of the collective bargaining agreement. They are merely
associate members of the NYSA and as such have no vote on any
decision.

It is the Conference’s position that the Waterfront Commission
Compact and the Collective Bargaining Agreement together prevent
the terminals from obtaining the men they seek. The Conference feels
this is not only true for longshore labor generally, but, in particular,
with respect to checkers, whose unavailability immediately and drasti-
cally slows down the truck line at piers. Thus, says the Conference,
to the extent the terminal’s inability to obtain labor is caused by either
the regulations of the Waterfront Commission, or by the port-wide
collective bargaining agreement, it is out of the power of the termi-
nals, either individually or as a group, to control.

The Conference concludes, therefore, that our proposed rule which
purports to hold terminal operators responsible for labor in such in-
stances is contrary to the language of our earlier order which requires
only that terminal operators accept responsibility for delays caused
by factors which are within the control of the terminal operators.

The Conference misunderstands the intent and meaning of our pre-
vious order. In that proceeding we recognized that there were many
factors causing delays at the Conference’s terminals, some of which
the terminal operators could not control. We stated that terminal
operators are to be responsible only for delays which are within their
control. Our use of the word “control” was for the purpose of indicat-
ing that the Conference would not be responsible either for delays
caused by factors, such as strikes, inclement weather, or other acts of
God, or for delays brought on through the fault of the truck operator.
We did not mean to suggest that terminal operators would be relieved
of responsibility for delays caused by their failure or inability to obtain
labor. In fact, insufficient labor and inadequate control of labor were
among the causes of delay attributed to the terminal operators in the
prior proceedings.

While we do not dispute the Conference’s evidence concerning its
ability to control labor availability, we do not think such evidence
affects their duty as public terminal operators to provide the ways
and means of performing a regular service. We believe that, as terminal
operators with tariffs on file providing truck loading and unloading
services, the conference members obtain the status of a public utility,’

oSee Investigation of Free Time Practices—Port of San Diego, 9 F.M.C. 525, 547
(1966).
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and in extending these services, the Conference assumes the responsi-
bility of procuring sufficient labor for the efficient discharge of its
duties. The procuring of the necessary labor, while at times conceiv-
ably beyond the control of the Conference, is nevertheless its responsi-
bility directly incident to obligations it has voluntarily assumed.

We have on previous occasions held responsible, for a particular
function, the party on whom commonsense would impute responsi-
bility. Our determination in those cases did not always depend on
whether a particular condition was beyond the control of the party
held responsible. This principle is best exemplified in Penna. Motor
Truck Ass'n. v. Phila. Piers, Inc., 4 F.M.B. 192 (1953). In this case
it was found that delays by terminal operators in handling truck
cargo were occasioned by physical shortcomings of the terminal oper-
ator’s piers, and increased density of traffic. It was determined that a
9-day free time period for truck cargo was unreasonable. The responsi-
bility of providing reasonable pier facilities was placed on the termi-
nal operators and they were obligated to extend free time. This was
true even though the terminal operators could not control the amount
of available space on the pier.

In Free Time and Demurrage Charges—New York, 3 U.S.M.C. 89
(1948), a carrier’s assessment of compensatory demurrage was upheld
as lawful in a situation where a strike by truckers made it impossible
for the party responsible (consignee) to remove goods. It was recog-
nized that the consignee’s inability to remove the goods was caused
by forces beyond his control. Nevertheless, the Commission held that
because removal from the pier was the consignee’s responsibility, the
assessment of compensatory demurrage was proper.

The principle of these cases applies here. It is the terminal operator,
who holds himself out by tariff to perform truck loading and un-
loading, who is responsible for completing the service within a reason-
able time. Failure to do so is not excused by an inability to obtain
labor.

The 'Conference claims that it cannot obtain labor because the Water-
front Commission register is closed and the number of workers is
thereby limited. It is an undisputed fact that the NYSA, the Con-
ference’s designated collective bargaining representative, recently op-
posed an attempt to reopen the register to add more employees. The
Waterfront Commission did, however, on March 8, 1968, decide to open
the register and that decision was affirmed by the Court by the Court,
NYSA v. Waterfront Commission, 290 N.Y.S. 2d 707.

The Conference has also suggested that we erred in rejecting their
rule without affording opportunity for hearing and accordingly they
have now submitted factual evidence in the form of affidavits. The
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Conference feels that this evidence, which refers to instances of truck
detention, which result from the terminal operator’s inability to ob-
tain labor, is relevant to a determination of the issues here, and such
evidence was not before us when we rejected the Conference rule. With
respect to this evidence, the Conference has stated that an oral eviden-
tiary hearing is not requested unless (a) some party desires to con-
trovert this evidence, (b) the Commission is not willing to receive
this material in evidence and accord full credit thereto. Hearing Coun-
sel state they do not dispute the facts presented and are willing to take
them as true. Neither do the truckers dispute any of the facts, but while
accepting their truth arguendo, maintain that they are not material
here. We agree that this evidence is not material here in view of our
decision that the conference members are responsible for availability of
labor even though technically certain factors concerning labor avail-
ability are beyond their control. Accordingly, there will be no need for
further evidentiary proceedings.

The Conference also claims that our rejection of their rule provisions
regarding responsibility for labor and the imposition of our own was
not based on any evidence before us in the prior proceedings in this doc-
ket. The simple answer to this is that in the prior proceedings we de-
cided to hold the Conference responsible for delays only after hearing
evidence of the various causes of delay at the Conference’s terminals.
The evidence established that among the causes of delay attributed to
the terminal operators were insufficient labor and/or equipment, and
inadequate control over labor.

Schedule of Free Time

Our proposed rule contains the following provision regarding time
within which loading or unloading should be accomplished before
detention accrues.

(2) When vehicles are loaded or unloaded within the time periods
set forth below, there will be no detention charges paid. Vehicles desig-
nated will be entitled to detention charges if not completely serviced
within the designated time periods on the following basis:

(1) Nom-Appointment Trucks:

2,000 poundsorless - ____________________ Not applicable.*

2,001 to 5,000 pounds— - _________________ 165 minutes.

5,001 to 10,000 pounds_ . ________________ 195 minutes.
10,001 to 15,000 pounds_ . ____ . _______ 225 minutes.
15,001 to 20,000 pounds__ . _____________ 255 minutes.
20,001 to 25,000 pounds___ . _________________ 285 minutes.
25,001 to 30,000 pounds — —-—— 300 minutes.
30,001 to 35,000 pounds.__..——____ ——-— 330 minutes.
35,001 to 40,000 poundS_ - __________ 360 minutes.
Over 40,000 pounds____ —— 390 minutes.

*Nonappointment vehicles with shipments of 2000 pounds or less shall not be entitled to
detention charges.
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(2) Appointment Trucks:

2,000 pounds or less _ o oo oo 120 minutes.

2,001 to 5,000'pounds. - - oo 135 minutes.

5,001 to 10,000 pounds._ - - oo 165 minutes.
10,001 to 15,000 pounds._ - _________ 195 minutes.
15,001 to 20,000 pounds...——___ _ _- 225 minutes.
20,001 to 25,000 poundS— — — - 255 minutes.
25,001 to 30,000 pounds_ oo 270 minutes.
30,001 to 35,000 pounds—_ . _________ 300 minutes.
85,001 to 40,000 pounds_ - oo 330 minutes.
Over 40,000 pounds_ .. 360 minutes.

This provision was proposed by us after we determined that the
Conference’s proposed rule was unreasonable because it failed to pro-
vide for a breakdown of shipments under 24,000 pounds. The Confer-
ence rule read:

D. Truck free time will be as follows:

Free time

Volume in minutes

Less than 24,000 1bs_ ——— 240
24,000 1bs and less than 36,000 1bs_ . 300
36,000 lbs and more — e - 360

The Conference objects to our decision to attempt to impose this
provision. The Conference feels that we have no evidence of record on
which to base a conclusion that their own proposal is unreasonable.
The time limits of the Conference rule are borrowed from a rule of the
Middle Atlantic Conference which was approved by the Interstate
Commerce Commisison in Detention of Motor Vehicles—Middle Atl.
& New England, 318 1.C.C. 593, 611 (1962). The time schedule ap-
proved in that case applied to time periods during which motor vehi-
cles could be detained by consignors and consignees without being
entitled to detention payments. The Conference feels that since the
determination of amount of free time involves a certain amount of
arbitrariness, it is reasonable to adopt a provision which has previ-
ously gained approval.

The Conference offers further support for its own provision by argu-
ing that while generally lighter loads are more easily handled, it by no
means follows that 240 minutes is unreasonable for loads of less than
94,000 pounds inasmuch as some light loads may well take 4 hours to
handle.

The Conference states that the figure of 24,000 pounds represents,
in general, the weight of the cargo which a fully-loaded truck carries,
and even where the cargo is such that a load under 24,000 pounds could
be unloaded more quickly than the 4 hours provided, this does not
mean that such a load should have a shorter free time. The Conference
adds that the overall aim and purpose of the detention rule is to assist
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in reducing the delay of cargo interchange in New York Harbor and
the free time schedule of 240 minutes was designed to discourage
driblet-sized loads.

We recognize that the determination of amount of free time involves
a certain amount of arbitrariness as suggested by the Conference.
However, we feel that our own proposed rule is less arbitrary than the
Conference’s proposal inasmuch as our rule more realistically allots
free time in accordance with the size of the shipment and in accord-
ance with conditions existing at the port of New York. It is more real-
istic because it contains two separate rules for appointment and
nonappointment. cargo and considers various cargo characteristics.
The fact that the Commission rule more accurately reflects factors
existing at the New York pier is evidenced by one of the Conference’s
affidavits which shows that a recent survey sponsored by the Port of
New York Authority established that more than 50 percent of the
trucks bringing export cargo to the pier carried less than 2,000 pounds
per visit.

It is true that the Interstate Commerce Commission approved a free
time provision identical to the one iin the Conference’s proposed rule.
However, that same Commission subsequently determined, upon fur-
ther hearing in Detention of Motor Vehicles—Middle Atl. & New
England, 325 1.C.C. 336 (1965), that those same free time limits
should not be applied to the short-haul territory in and about New
York -City.

We conclude that the provision as proposed in our show cause order
1s entirely reasonable and should be adopted by the Conference.

TrUCKERS OBIECTIONS

As mentioned above, the truckers have voiced certain objections to
various provisions of our proposed rule.

Weather Conditions

Middle Atlantic Conference feels that the provision which would
relieve terminal operators of responsibility for delays resulting from
severe or unusual weather conditions is fine in purpose but as worded
is vague and subject to arbitrary interpretation since weather condi-
tions are a matter of degree. We are adopting their suggestion to pro-
vide for a board of arbitration to resolve disputes concerning whether
conditions on a particular day will or will not excuse detention. The
board of arbitration will consist of a representative of the truckers, a
representative of the terminal conference, and either a representative
of the New York Waterfront Commission or a third party to be
selected by the two above-mentioned parties.
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Documentation

The truckers object to the provision of our proposed rule which
requires documentation to be completed before detention time begins
to run and which allows the individual terminal operator to specify
what documentation is necessary and whether it is adequate in a
particular case. The truckers.contend that this provision would permit
the terminal operators to defeat the purpose of the detention rile by
taking excessive time to complete documentation or by arbitrarily deter-
mining that documentation is not sufficient in a particular case.

We believe that if the terminal operator is to be responsible for the
orderly handling of trucks at its facility, it will establish procedures
which it considers necessary to properly effectuate the documentation
rule and, in the event these procedures of the individual terminal
operator are found to be unreasonable, we can always review them at
a later date. Also, the trucker’s argument assumes that the terminal
operators will show bad faith in administering the rules concerning
documentation. There is no basis for such an assumption. Accordingly,
we are adopting the provision as proposed.

Unloading by Truck Operator

The truckers also object to the provision of our proposed rule which
‘provides that detention charges will not apply to vehicles unloaded
by the operator if they are spotted at a place convenient for unload-
ing within 120 minutes after proper documentation. The objection
here is much the same as to the previous provision, viz. that the
terminal operator will be able to take excessive time for documentation
and thereby defeat the purpose of the rule. As above, we see no basis
for such an assumption and are adopting the provision as proposed.
Sorting of Cargo

Our proposed rule provides that no detention will be paid when
sorting or selection is requested or required. The truckers and Hearing
Counsel agree that this provision should be clarified to provide that
detention will not be paid where the sorting or selection is required
or requested by the motor carrier and to provide that where sorting
or selection is done for the convenience of the terminal operator, it
should not be absolved from liability. We are making this clarifica-
tion since it embodies our original intention in the proposed rule.

Containers

Our proposed rule provides that containers handled as a single
unit will be allowed 120 minutes, regardless of weight, before deten-
tion charges accrue.
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The truckers feel that the 120 minutes of free time allowed for
handling of containers is excessive and will nullify the advantages of
efficiency and ease of handling inherent in container traffic.

We believe the 120-minute free time limit is reasonable considering
the number of trucks and the physical capacity of the piers and con-
sidering that the terminal operator is responsible only for unusual
delays.

The Conference maintains that a detention rule on handling of
containers is inappropriate since certain containers are handled by
terminal operators free-of-charge to the truckers with no tariff pro-
vision covering such services. They state that in those instances the
entire arrangement is between the steamship lines on the one hand
and the shippers, consignees, forwarders, and truckers on the other,
with the terminal operator acting only as agent for the steamship
company. The terminals are said in these instances to have no control
over the number of containers they must handle, nor over the steam-
ship companies’ supply of equipment necessary to handle containers.

We recognize that in certain instances Conference member terminal
operators do perform a handling service on containers as agent for the
steamship companies and that in such cases no charge is provided
therefor in the Conference tariff. We agree that in these instances
the proposed tariff detention rule would not be applicable. This is
not to say that the truckers in such a case would be precluded from
looking to the steamship lines for compensation for unusual delays.

The Conference members do, however, in some instances handle
containers for truckers and do in fact provide in their tariff for a
charge on handling containers. This rate appears in part II of the
Rates section (p. 16) of the Conference tariff and it applies a charge
varying from $2.90 to $42.51 per unit for handling of various sizes
of containers which are moving to or from open flatbed trucks. To the
extent that the terminal operators perform a service on containers
under this tariff, it is appropriate to provide for compensation for
delays in handling and we are requiring such a provision.

CoxNcLUsION

We conclude that the Conference has failed to show cause why the
rule proposed in our order of September 27, 1968, should not be pre-
scribed. Accordingly, an appropriate order will be issued prescribing
the rule as proposed with the modifications discussed in this report.
The Conference will be ordered to include the prescribed rule in its
tariff.

(seaL) Traomas Lisi,

Secretary.
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Docker No. 1153

Truck aND LicHTER LoapiNe axp UNroapINGg PRrRACTICES
AT NEw Yorxk Harsor

ORDER

This proceeding was instituted by order to show cause issued Sep-
tember 27, 1968, by the Federal Maritime Commission. The New York
Terminal Conference was ordered to show cause why a truck deten-
tion rule set forth in the Commission order should not be prescribed

pursuant to section 17 of the Shipping Act, 1916. The show cause |

order was issued because of the Conference’s failure to comply with a

(
A

portion of the Commission’s previous order in this docket in which the

Conference’s failure to adopt a reasonable detention rule was adjudged
to be an unreasonable practice under section 17 of the act. The Confer-
ence’s response to the order to show cause and comments of all other
interested parties have been considered. The Commission has this day
issued its report in this proceeding, which is hereby incorporated
herein by reference, in which it determined that the Conference has
failed to show cause why the truck detention rule should not be
prescribed.

T'herefore, it is ordered, pursuant to section 17 of the Shipping Act.
1916, That the New York Terminal Conference include in its Truck
Loading and Unloading Tariff No. 7, FMC-T No. 8, a Truck Deten-
tion rule reading as follows:

VenrcLe Derention RuLes

Section 1—General Provisions
Motor vehicles loading or unloading waterborne freight at piers
or marine terminals of members of the New York Terminal Conference
shall be entitled to receive detention charges* for delays occasioned af
1 Detention charge as used in this rule means compensation to be paid by marine termina

operators to motor truck companies for delays of motor vehicles at marine termina
facilities.
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piers beyond the time set forth in section 4. Detention charges shall
accrue in instances where the delays result through no disability, fault,
or negligence on the part of the motor vehicle.

No detention will be allowed for delays or shut-outs resulting from
strikes or work stoppages. In such cases, it is expected that the terminal
operator will attempt to inform all potential users of the pier by tele-
phone or advertisement. Formal notification shall be made to the Fed-
eral Maritime Commission of all strikes or work stoppages resulting
in delays or shut-outs.

No detention will be allowed for delays resulting from severe or un-
usual weather conditions. A board of arbitration will resolve disputes
concerning whether conditions on a particular day will or will not
excuse detention. The board of arbitration shall consist of a repre-
sentative of the terminal conference, a representative of the truckers,
and either a representative of the New York Waterfront Commission
or a third party to be selected by the above-mentioned parties.

Work slow downs ‘due to insufficient labor shall not excuse the re-
sponsibility of the terminal operator under this rule.

Section Z—Documentation

Detention time does not begin to run until shipping documents 2
required by the terminal operator for release or delivery of cargo are
found to be complete. The terminal operator will time stamp an ap-
propriate document (once documentation is completed) which will
begin the running of time for detention purposes. Fach terminal opera-
tor shall specify the documentation necessary to receive or discharge
cargo. The terminal operator shall determine whether documentation
is adequate and may refuse to handle motor vehicles without full and
proper documentation. The terminal operator may in its discretion
walve the full documentation requirements, in which case, time shall
commence upon granting such waiver.

Section 3—Computation of Time

Time for detention purposes shall commence when the vehicle has
completed documentation as provided in section 2.

Terminal operators shall establish an appropriate procedure for re-
cording the time the vehicle has completed loading or unloading.

Detention will accrue during the regular business hours of the ter-
minal, or additional hours if established by the terminal operator or
steamship operator, provided the vehicle obtains a pass and has com-
pleted documentation as required by section 2 prior to 3 p.m.

2 Shipping documents as used in this rule generally include, but are not necessarily
limited to, the carriers release, dock delivery order, dock receipt, weighing receipt, carrier

certificate, container survey form, and other documents and/or notations required by
Government authority, port customs, or trade association.
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The lunch period as set forth in the labor contract, but not exceeding
1 hour, shall not be included in caleulating time or detention.
Section j—Time

(a) When vehicles are loaded or unloaded within the time periods
set forth below, there will be no detention charges paid. Vehicles
designated will be entitled to detention charges if not completely serv-
iced within the designated time periods on the following basis:

(1) Non-Appointment Trucks:

2,000 pounds Or 1eSS-— - o ______
2,001 to 5,000 pounds -

Not applicable.*
165 minutes.

5,001 to 10,000 pounds - —
10,001 to 15,000 pounds____________________
15,001 to 20,000 pounds
20,001 to 25,000 pounds___________________
25,001 to 30,000 pounds_ . __________
30,001 to 35,000 pounds ——
35,001 to 40,000 pounds____._____________
Over 40,000 pounds -

(2) Appointment Trucks:

2,000 pounds or less_.___________________
2,001 to 5,000 pounds____._______________
5,001 to 10,000 pound®_. . ______________
10,001 to 15,000 pounds
15,001 to 20,000 pounds_ - _________________
20,001 to 25,0600 poundS._— .. _________
25,001 to 30,000 pounds__ . ____________
30,001 to 35,000 pounds _—

195 minutes.
225 minutes.
255 minutes.
285 minutes.
300 minutes.
330 minutes.
360 minutes.
390 minutes.

120 minutes.
135 minutes.
165 minutes.
195 minutes.
225 minutes.
2355 minutes.
270 minutes.
300 minutes.

330 minutes.
360 minutes.

35,001 to 40,000 pounds
Over 40,000 pounds

*Nonappointment vehicles with shipments of 2,000 pounds or less shall not be entitled
to detention charges.

(b) Containers handled as a single unit will be allowed 120 minutes,
regardless of weight, before detention charges accrue.

(¢) Motor vehicles unloaded by the operator of such vehicles will
be entitled to detention charges if not spotted at a place convenient for
unloading within 120 minutes after proper documentation. No de-
tention will be allowed once such vehicles are spotted convenient for
unloading.

(d) No detention will be paid when sorting or selection is requested
or required by the motor carrier. The terminal operator is not absolved
from liability under this rule when sorting or selection is done for his
convenience.

Section 5—Charges

When the loading or unloading of freight is delayed beyond the
time allowed in section 4, the vehicle shall apply to the terminal
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operator for detention charges and shall be entitled to $3 for each 15-
minute period beyond the time designated in section 4.
1t is further ordered, That this order become effective March 31,
1969.
By the Commission.
[sEaL] Traomas Lisi,
Secretary.
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FEDERAL MARITIME COMMISSION

Dockzer No. 1153

Truck anxp LicaTer Loaping aND UNLOADING PRACTICES
AT New Yorrk Harsor

ORDER

By Order served February 25,1969, New York Terminal Conference
was directed to include in its Truck Loading and Unloading Tariff
No. 7, FMC-T No. 8, a truck detention rule as set forth in the Order.
Subsequently, the effective date of the Order was postponed at the
request of the U.S. Court of Appeals for the District of Columbia
Circuit in order to hear argument on a motion to stay.

The Court has this date denied the motion for stay (American Ex-
port-Isbrandtsen Lines, Inc. et al. v. Federal Maritime Commission
and United States of America, No. 22,820) and has set the effective
date of the Order at April 7,1969. Accordingly,

It is ordered, That the Order of February 25, 1969, as modified by
the Court, shall become effective A pril 7,1969.

By the Commission.
[sEAL] Taomas Lisr,

Secretary.
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FEDERAL MARITIME COMMISSION

DockeT No. 1153

Truck aNp LicaTER LoaDING AND UNLOADING PRACTICES
AT NEw Yorx Harsor

ORDER OF CLARIFICATION

On February 25, 1969 the Order in this proceeding was issued by the
Federal Maritime Commission. The New York Terminal Confer-
ence was ordered, pursuant to section 17 of the Shipping Act, 1916,
to include in its Truck Loading and Unloading Tariff No. 7, FMC-T
No. 8, the Truck Detention rule set forth in that Order.

Footnote 1 of the rule defines detention charges as follows:

* Detention charges as used in this rule means compensation to be paid by
marine terminal operators to motor truck companics for delays of motor vehicles
at marine terminal facilities. (Italic added.)

During the course of the proceeding there was in no instance a
differentiation made between motor vehicles operated by “motor
truck companies” and those operated by individuals or other types
of companies. It is not the intent of the Commission to limit detention
payments to motor truck companies ; the rule is intended to compensate
any type of motor vehicle operators for delays of their vehicles at
marine terminal facilities.

Therefore, it is ordered, That footnote 1 of the Vehicle Detention
Rules be clarified by omitting the words “motor truck companies”
and substituting therefore the words “motor vehicle operators.” Foot-
note 1 will now read as follows:

* Detention charge as used in this rule means compensation to be paid by marine
terminal operators to motor vehicle operators for delays of motor vehicles at
marine terminal facilities.

It is further ordered, That since this order merely constitutes a
clarification of the Commission’s original order, its effectiveness shall
correspond with the effective date of the original order, March 31,
1969.

By the Commission.

[sEAL] Taomas Lisi,

. Secretary.
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