FEDERAL MARITIME COMMISSION

No. 6549

INTERCONFERENCGE AGREEMENTS UNITED STATES-MEDITERRANEAN
TRADES

Initial Decision Adopted November 7, 1967

Agreement No. 8413, between the Guif/Mediterranean Conference and the North
Atlantic/Mediterranean Freight Conference, permitting consultation between
these Conferences, through their regpective chairmen, with respect to freight
rates and practices, not found to be unjustly discriminatory or unfair, or
detrimental to the commerce of the United States, or contrary to the public
interest, in violation of section 15 of the Shipping Act, 1916. Accordingly,
Agreement No. 9413 is approved.

Uniformity of rate action by respondent Conferences is insuficient to establish
the existence of an unfiled section 13 agreemeunt, where there are 13 ear-
rier lines which are common to both Conferences and which constitule a
voting majority in bolh Conferences.

Burton H. White and Elliott B. Niwon for respondent North At-
lantic/Mediterranean Freight Conference and iis member lines; Ed-
ward 8. Bagley for respondent Gulf/Mediterranean Ports Conference
and its member lines.

John A. MoWilliam for intervenor International Association of
Great Lakes Ports; Arthur W. Jacocks for intervenor North Atlantic
Ports Association; Philip J. Kraemer for intervenor Maryland Port
Authority.

Donald J. Brunner, B. Stanley Harsh, and Robert P. Watkins,

Hearing Counsel.
REPORT

By tae Commrssion (John Harllee, Chairman; Ashton C. Barrett,
James V. Day, and James F. Fanseen, Commissioners) :

The Commission instituted this investigation on December 17, 1965,
to determine: (1) Whether Agreement No. 9413 between the North
Atlantic/Mediterranean Freight Conference and the Gulf/Mediter-
ranean Ports Conference, permitiing consultation between the two
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Conferences with regard to freight rates and praetices on common
commodities, is a true and complete memorandum of the agreewent of
the parties, seasonably filed for approval; (2) whether said agreement
should be approved, disapproved, or modified pursuant to the pro-
visions of section 15 of the Shipping Act, 1916; or (3) whether there
are any unfiled agreements as between the carriers involved, which
have been or are being unlawfully carried out. Kxaminer Walter L.
Southworth, in an initial decision served July 14, 1967, found that the
evidence presented failed to establish the existence of any unfiled sec-
tion 15 agreement between the Conferences. He further concluded that
proposed Agreement No. 9413 should be approved since it was not un-
justly diseriminatory or unfair, and would not operate to the detri-
ment of the commerce of the United States or be contrary to the public
interest, in violation of section 15 of the Act. Hearing Counsel filed
exceptions to the examinexr’s decision to which respondents replied.
Oral argument, was heard on October 18, 1967.

Hearing Counsel in their exceptions argued that the examiner erred
in not concluding that the proponents of Agreement No. 9413 must
demonstrate that the agreement will meet a serious rransportation
need or secure important public benefits; that he further erred in not
finding that the proposed agreement will lessen competition hetween
the competing conferences to the detriment of the commerce and con-
trary to the public interest; and, finally, that he erred in not finding
the existence of an unfiled agreement between the respondents in vio-
lation of section 15 of the Act. Upon reviewing Hearing Counsel’s
exceptions, we conclude that they are but a restatement of the conten-
tions already advanced before the examiner, and that the examiner’s
findings and conclusions on these contentions were proper and well
founded. Accordingly, we hereby ado)t the initial deeision (a copy of
which is attached hereto and made a part hereof) as our own.

Therefore, it is ordered, That Agreement No. 9413 is hereby ap-
proved and that this proceeding is hereby discontinued.

Vice Cirairaan Geores H. Hearn concurring and dissenting:

I concur in the finding of my colleagues that there was no unfiled
agreement between the parties.

I dissent from the majority view in that I find approval of Agree-
ment 9413 will be contrary to the public interest and detrimental to
the commerce of the United States.

One of tlie basic pillars of our economy is “the promotion of competi-
tion and the fostering of market rivalry as a means of insuring eco-
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nomic freedom.”* This principle is implemented through a policy
which frowns upon undue restrictions on competition.

Section 15 of the Shipping Act, 1916, does not conflict with that
policy but rather complements it. Congress authorized the approval of
shipping conferences to forestall monopolistic movements that are
more anticompetitive than the conference system itself. Thus a Federal
court has said:

The condition on which such authority is granted is that the agency entrusted
with the daty to protect the public interest scrutinize the agreement to make
sure that the conduct thus legalized does not invade the prohibitions of the anti-
trust laws any more than is necessary to scrve the purposes of the regulatory
statute®

It is incumbent upon this Commission 1o evaluate every proposed
agreement in the light of this standard ; and it should not be forsaken
even though only a sinple and innocuous agreement is involved.? We
are here presented with an agreement which does not qualify for
approval under our congressional mandate or under the guidelines we
have set heretofore.

The time an agreement is presented for initial approval is when we
must evaluate it thoroughly and determine the anticompetitive scope
it is to possess. We are not soothsayers. We cannot predict what in fact
will happen as a result of approval. We can, however, predict the
probable consequences of approval. That is our expertise. When ap-
proving an agreement we should understand the gamut of activity in-
herently concomitant to the specific conduet as set forth in the agree-
ment. We shonld not grant antitrust immunity to agreements which
are overbearing or unnecessary and which thereby might contain lati-
tude for unaunthorized actions within the approved area of conduct.
It is an undesirable situation when we must call upon hindsight to
uncover the pitfalls of an agreement which may tra)p a conference in
violations of the Jaw.

As I said in docket 66—45,* “[t]he desire of the parties to enter into
agreements alone is not considered sufficient to warrant approval.”

For presumptively all anticompetitive combinations ran counfer to the public
interest in free and open competition and it is incumbent upon those who seek
exemption of anticompetitive combinations under section 15 to demonstrate that

the combinations seek to eliminate or remedy conditions which preclude or hinder
the achievement of the regulatory purpose of the Shipping Act.

1 Mediterrancan Pools Investigation, 9 FMC 264 at 288,

2 Iebrandisen Go,, Inc. v. United Stotes ef al, 211 F. 2d 51 at 57.

$ Trangeript, Oral Argument, p. 20,

1 Agreement jor Consolidation or Merger Belween American Meil Idne, Lid., American
Pregident Lineg, Iid., and Pacific Far Fast Lines, Inc.

& Mediterrencan Poolg Investigafion, § FMC 264, 200,

11 F.M.C.
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While approval of the agreement may redound to the benefit of
respondents, they have failed to meet the burden of coming forward
with sufficient evidence in support of the agreement.¢ This lack of evi-
dence is fatal because “one prerequisite for approval of an agreement
is the actual existence or immediate probability of transportation cir-
cumstances in the trade covered by the agreement which warrant
approval.” *

The stated purpose of Agreement 9413 “is to permit consultation be-
tween the two Conferences through their respective chairmen”® to
“discuss transportation conditions and agree to recommend to their
respective conference member lines the adoption of ocean freight rates
and practices applicable to common commodities.” ¢

Counsel for respondent Gulf/Mediterranean Ports Conference de-
scribed the agreement as a “relatively simple agrecement of guite lim-
ited scope which will do very little to change all the present facts in
these trades and the general operations of the carriers or members of
the conferences.” ** Counsel, nonetheless, contended that the need for
the agreement lies in the necessity for “correlation of rate action in the
two ranges” served by the parties.** Other than this—

. respondents failed to advance evidence of economic or other advantages

flowing from monopolistic arrangements, sufficient to justify them notwithstand-
ing the evils and detriment to the public interest inherent in monopoly.*

That 49 approved conference agreements include the United States
Atlantic and Gulf ranges and the Mediterranean range ** is no basis
for concluding that two competing conferences !* ought to join to fur-
ther restrict competition. Of those 49 agreements, none is an inter-
conference agreement between conferences serving only the two trades
involved here.'® In fact, there are 30 other conferences which include
either the United States Atlantic or Gulf ranges,® and not one is
party to an interconference agreement serving the two ranges,

In my opinion, this agreement should not be approved without at
least a showing that the current conditions in the trade could not be
equalized without implementing the anticompetitive and ultramono-

*Ibid.,, at 290: *“ ... it Is incumbent upor those in possession of such information to,
come forward with it.,”

1T Agreement 8765—0Order To Show Cause, 9 PMC 333 at 335-3886.

® Brief on behalf of Gulf/Mediterranean Ports Oonference, pp. 1-2.

¢ Agreement 9413, par. 1.

10 Transeript, Oral Argument, p. 20.

u Ibid., p. 21.

1 Oaltfornig Stevedore & Bailast Co., et al. v. Btockion Port District, et al., 7 FMC T5 at 84,

1 Exhibit 20.

i The examiner found that there is competition as to “many commoditles.” Initlal de-
cision, p. 8.

3 The only interconference agreement involved Is dormant; ie., Agreement 5080,

10 Pxhibit 21,

11 F.M.C.
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polistic characteristics of this agreement. There is no evidence of rate
instability, deterioration of conditions in the trade, destructive or
wasteful competition, or any other circumstances warranting approval
of Agreement 9413.

The absence of such evidence is all the more significant in a case
which involves an effort to cartelize cartels. Any benefits the respond-
ents suggest are of value only to them and are too insignificant to
justify the disadvantages to the public interest and the commerce of
the United States.

[sEaL] (Signed) Tuomas Lisi,

Secretary.

11 FM.C.
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No. 6549

INTERCONFERENCE AGREEMENTS UNITED STATES-MEDITERRANEAN
: TraDES

Agreement between conference covering trade from North Atlantic ports to
Mediterranean ports and conference covering trade from South Atlantic
and Gulf ports to same destinations, providing that chairmen of the
conferences may discuss transportation conditions and agree to recom-
mend rates to their respective memberships, is an agreement “fixing or
regulating” rates notwithstanding reservation of right of independent action
by each conference.

Where majority of menibers of each respondent conference is made up of same
carriers, 49 Commission-approved conferences each cover all three of the
ranges of U.S. ports covered by the two respondent conferences and use
same rates for all those ranges, and Commission has encouraged parity of
rates for North Atlantic and South Atlantic ports, nniform rate action by
respondent conferences is insufficient to establish existence of unfiled rate-
fixing agreement.

Agreement between respondent conferences approved.

Burton H. White and Elliott B. Nizon for respondent North At-
lantic/Mediterranean Freight Conference and its member lines; Z'd-
ward S. Bagley for respondent Gulf/Mediterranean Ports Conference
and its member lines.

John A. McWilliam for intervenor International Association of
Great Lakes Ports; Arthur W. Jacocks for intervenor North Atlantic
Ports Association; Philip J. Kreemer for intervenor Maryland Port
Authority.

Donald J. Brunner, 8. Stanley Ha,r.sh, and Robert P. Watkins,
Hearing Counsel.

IntTiaL Decision oF Warnter T. SourHworTH, PrESIDING ExAMINER?

By order of investigation and hearing served December 17, 1965, the
Commission initiated this proceeding to determine whether an agree-
ment filed for approval pursuant to section 15 of the Shipping Act,
1916 (hereinafter “the Act”) by the respondents, two approved con-
ferences of ocean carriers and their members, should be approved,
disapproved, or modified.

1This decision becaine the decision of the Commission Nov. 7, 1967.
188
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The respondent conferences are the North Atlantic Mediterranean
Freight Conference (hereinafter the North Atlantic Conference),
autholued by FMC Agreement No. 9548, and the Gulf/Mediter-

ranean Ports Conference (hereinafter the Gulf Conference), au-

thorized by FMC Agreement No. 134. Both are outbound Conferences
to Mediterranean ports, the North Atlantic Conference covering the
trade from United States North Atlantic ports (Hampton Roads/
Eastport range) and the Gulf Conference covering the trade from
U.S. Gulf and South Atlantic ports (Brownsville/Cape Hatteras
range). The North Atlantic Conference excludes Spanish Mediter-
ranean and Israeli ports but includes Sea of Marmora, Black Sea, and
Moroccan ports; the Gulf Conference covers all Mediterranean ports
and likewise includes Moroccan ports.

Following preliminary motions and the first hearing session, pro-
ceedings were postponed for several months while respondents sub-
stantially revised the subject agreement (No. 9413). The revised agree-
ment, dated September 12, 1966, which by stipulation supersedes the
agreement originally filed, does not change the basic purpose or effect
of the filed agreement and is within the scope of the original inquiry.
Unless otherwise indicated, all references hereinafter to the agree-
ment, sometimes called Agreement No. 9413, are to the revised agree-
ment, the text of which is set forth in appendix A.

The gist of the agreement is that the chairman of the two confer-
ences may, by telephone or letter, discuss “transportation conditions”
and “agree to recommend to their respective conference member lines
the adoption of ocean freight rates and practices applicable to com-
mon commodities.” Either conference may reject any recommenda-
tion and each retains the right to act independently of the other. A
certified report describing all matters discussed and the action taken
with respect to each shall be filed with the Commission within 30 days
after any discussion within the scope of the agreement, and records
shall be kept 2 years. Either conference may terminate the agreement
upon 90 days’ written notice.

In addition to the matter of approval, the Commission’s order
directed that the investigation determine whether the filed agreement
was a true and complete memorandum of the parties’ agreements and
had been seasonably filed or had been carried out prior to approval,
and whether it set out in adequate detail the procedure to be followed
and provided sufficiently for the filing of reports.?

3 The original Inquiry also extended to an agreement (No. 9499) between the North
Atlantic Conference and the American Great Lakes-Mediterranean Bastbound Freight
Conference, substantially similar to the original No. 8418, During the postponement the
parties to No, 9499 moved to withdraw that agreement and dismiss the proceeding insofar

as it related thereto. The unopposed motion was granted, and the Great Lakes Conference
dismissed as a party.

11 F.M.C.
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Hearing Counsel take the position, and the examiner finds, that
the issues with respect to procedure and reporting provisions were
eliminated with the filing of the revised agreement, which provides
adequately for the procedure to be follow ed thereunder and for re-
ports to the Commission.

Hearing Counsel contend, however, that respondents have been, and
now are, parties to an unfiled “agreement, understanding, or arrange-
ment which results in the restriction of competition and the joint
fixing and regulating of rates, to the detriment of commerce of the
United States and contrary to the public interest.” They also contend
that Agreement No. 9413 should not be approved because it will “fur-
ther restrict” competition by allowing them to jointly fix and regulate
rates (which they are allegedly doing at present), to the detriment
of the commerce of the United States and contrary to the public in-
terest. By “further,” Hearing Counsel presumably mean that the
unfiled understanding allegedly in effect now would be facilitated
by the proposed agreement.

Respondents’ contention also is to the effect that the agreement
would merely facilitate present procedure by expediting the trans-
mittal of information upon which the conferences act; the big differ-
ence, from the legal standpoint, being that Hearing Counsel assert
that respondents now act illegally in concert, as proven by uniformity
of rate action, while respondents contend that uniform action on
identical problems is natural and to be expected under existing cir-
cumstances and eventuates without any interconference action as such.
With the agreement, respondents say, substantially the same results
will come about more speedily and, in the first instance at least, more
pre01sely, to the benefit of all concerned, through direct, approved
interconference exchange of information. There is nothing, they say,
to support a finding that the agreement would be detrimental to com-
merce or contrary to the public interest, or would otherwise operate
so as to require or permit disapproval under section 15 of the Act.

Three parties intervened: The International Association of Great
Lakes Ports; the North Atlantic Ports Association; and the Maryland
Port -Xuthonty which is a member of the North Atlantlc Ports As-
sociation. None of the intervenors filed proposed findings or a brief;
however, the North Atlantic Ports Association and Maryland Port
Authority offered the testimony, hereinafter referred to, of a common
representative who opposed approval.

The two respondent Conferences serve the trade from ports in ad-
]acent U.S. coastal areas to common Mediterranean destinations. There
is a very substantial identity of membership; of the 20 members of the

11 F.M.C.
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Gulf Conference and 19 members of the North Atlantic Conference,
18 are the same carriers, representing 65 percent of the membership
in one case and 68 percent in the other. More than half the common
members customarily load in the Gulf and top off at North Atlantic
ports, although some of them also have direct sailings from one area or
the other. Some of ‘the common members usually sail directly from
both areas, but may occasionally top off at either area.

The conferences exchange published tariffs; there is 2 lag of 5 to 7
days between a rate action and time the tariff sheets come back from
the printer, and the other conference gets them when the trade does.
Actions of one conference are frequently (but not always) reported
to the other couference by the representative of a common member
before the tariff showing such action is published. Such reports are
sometimes incomplete or otherwise inaccurate. If the common mem-
bers are alert and efficient, they will normally see to it that their rep-
resentatives in each conference are promptly informed as to actions
of the other conference. Knowledge of action on shippers’ requests
may come from shippers, who sometimes indicate on their requests
that copies are being transmitted to the other conference and sometimes
base their requests upon what the other conference has done. A mem-
ber carrier may likewise request conference action because of the other
conference’s action, which it has learned about as a common member.

The rate structures and tariff rules and regulations of the two con-
ferences are substantially the same. Although most rates are identical,
there are some differences, which may exist because of special circum-
stances relating to particular commodities. Each conference has a
dual-rate contract system pursuant to section 14b of the Act.

Many commodities, referred to as “common commodities,” move
through both Atlantic and Gulf gateways, usually depending on the
place of origin and inland transportation costs; where inland trans-
portation costs are the same or substantially so, a commodity originat-
ing at a given point may move through either the Gulf or North
Atlantic gateway. To that extent there is competition between the
two conferences. Some important commeodities (for example, cotton
and carbon black) move predominantly or exclusively through only
one of the gateways by reason of their point of origin and the result-
ing difference in intand transportation costs; however, each conference
has a commaodity rate on almost every item for which the other has
such a rate.

Evidence of conference rate action on shipper or carrier requests
in particular instances showed that usually, but not always, the con-
ferences eventually reached the same result. There is no pattern of

11 FM.C.

355-301 O - 69 - 14



192 FEDERAL MARITIME COMMISSION

leadership: the rate eventually adopted may have been the one initiated
by either conference. Sometimes the conferences finally adopted differ-
ent rates, although the matters had been under discussion by both
for some time. Where one conference was the predominant carrier
of a commodity, the other conference waited to see what it would do
before taking action on a rate request. A 15-percent general rate
increase, effective June 10, 1965, was filed by both conferences on
March 8, 1965; it had been voted by one conference at a meeting held
February 26, 1965, and by the other at a meeting held after March I,
1965.

There is no evidence of the transmittal of information concerning
rates between the conferences by a member other than a common
member, or by chairmen or other employees, except through tariffs
transmitted at the same time that they were published to the trade.

There are 49 Commission-approved conferences each of which covers
the combined United States Atlantic and Gulf ranges; of these 13 are
two-way conferences, 15 outbound conferences, and 21 inbound con-
ferences. Each of these conferences maintains the same rates for serv-
ice to or from (as the case may be) the North Atlantic range as for the
South Atlantic and Gulf ranges; a check of the six largest of the 49
conferences disclosed that all had exactly the same rates for all these
areas, and the Chief of the Commission’s Division of Carrier Agree-
ments testified that he did not know of any instance of a conference
covering the Atlantic and Gulf ranges which did not charge the same
rates for all three ranges. Of 13 nonconference lines each serving the
North Atlantic, South Atlantic, and Gulf ranges, 10 had identical rates
from all the ranges,

This condition seems to have come about with the development of
stable, nondiscriminatory rates (as between carriers, shippers, export-
ers, importers, or ports) under the Act.* Aggressive port competition
among ports in different ranges and increasing industrialization of
the Southern States (resulting in shipper competition among shippers
in different ranges) are probably factors. Respondents call attention
to a recent manifestation of current policy in the form of a 1964 news

® This has occurred with respect to ports in the North Atlantie range as well as between
ranges. In 1877 ocean rates to Philadelphia and BalHmore were higher than to New York
ard other “northern tler'” ports; between the early 1620’s and 1886, ocean rates to and
from the different ports gradually were equaliged. Boston & Maine RR v. United Atates, 202
F. Bupp. 880 (1862). Similarly, in & 1825 decision the Interstate Commerce Commission
noted that *(o)ne of the serfous disadvantages under which the southern ports are said to
labor 1s that ocean rates are 7.5 cents higher from the South Atlantie ports and 18 cents
higher from the Gulf ports than from the North Atlantle ports, They are in many other
weya at a disadvantage &8s compared with the port of New York.” Maritime Asg800., Bosgton
Ohamber of Commerce v. Ann Arbor R.R. Oo., 95 ICC 539, 562. See also, New Orleans Bd. of

Trade v. Illinols Central R.R. Co., 28 ICC 465, 467 (1912). The record hereln shows that
such differentials no longer exist,

11 P.M.C.
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release of the Commission, which reported that following complaints
from the Governors of three Southern States, the Commission had con-
fronted the South Atlantic Steamship Conference with the fact that
its rates were generally higher than those of the North Atlantic Con-
tinental Freight Conference,'and had urged consideration of the com-
plaints. As a result of its efforts, the Commission noted with approba-
tion, “rate equality in the area complained of (was) restored” when
the South Atlantic Conference lowered most rates from South Atlantic
ports “to a position of parity with the Northern ports.”

The purpose of the instant agreement, according to respondents, is
to facilitate the exchange of information concerning rates and prac-
tices—proposed as well as existing—and other matters of mutual con-
cern relating to transportation conditions, while retaining each confer-
ence’s right of independent action with respect to its own rates and
practices, Hearing Counsel contend that the agreement will allow the
conferences jointly to fix and regulate rates, and it obviously will.
Unapproved Section 16 Agreements—S. African Trade, T FMC 159,
186-191 (1962) ; Morton Salt Co. v. United States, 236 F. 2d 573, p. 576
et seq. (10th Cir. 1956) ; United States v. American Linseed Ol Co.,
262 U.S. 371 (1923).* Respondents readily concede that the informa-
tion to be exchanged will be used in ratemaking, and do not deny that
similar rates for particular commodities, and similar practices, will
usually result. But section 15 of the Act was of course enacted pri-
marily for the purpose of permitting agreements fixing and regulating
rates among competing carriers, through filing with and approval by
-he Commission unless, after notice and hearing, it finds that they
would be unjustly discriminatory or unfair, operate to the detriment
of the foreign commerce of the United States, be contrary to the public
interest, or be in violation of the Act. Agreement No. 9431, Hong Kong
Tonnage Ceiling Agreement, 10 FMC 134; Aktiebolaget Svenska
Amerika L. v. F.M.C., 351 F, 2d 756, 758 (D.C. Cir. 1965). If, as here,
the agreement is between conferences of carriers serving different
trades that would otherwise be naturally competitive, section 15 re-
quires that each conference retain the right of independent action, as
the instant agreement provides. '

The conference system of fixing and regulating rates, when fairly
and honestly conducted, was determined to be in the public interest

¢ At the prehearing conference respondents' counsel took the position (which they have
never completely renounced) that the agreement is not one for joint conference agresment
upon rates because the right of independent action 18 reserved. A rate-fixing agreement,
understanding, or arrangment within the meaning of sec. 15 of the Act 18 not necesaarily
& legally blading contract, of course.

11 F'M.C.
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by a Congress fully aware, when it passed the Act, that such arrange-
ments might run counter to the policy of the antitrust laws. Federal
Maritime Board v. [sbrandtsen Co., 356 U.S. 481, 487-491. In connec-
tion with subsequent amendments, Congress considered and rejected
contentions that no such arrangements should be permitted among
conferences of carriers; the Senate committee stating: “your com-
mittee certainly cannot subscribe to such a blanket indictment of long-
established, board-approved policy, founded apparently on the sane
sound economic base which mnderlies the conference system itself.” ®
The 1961 amendment (Public Law 87-346) required retention of the
right of independent action in agreements among competing con-
ferences, but did not otherwise distingunish such agreements from con-
ference agreements among carriers.

In the light of the surrounding circumstances, the proposed agree-
ment is found not to be contrary to the public interest as reflected n
the policy of the antitrust laws reconciled, as it must be, with the
policy ot the .\ct. There is no showing of any reasonable probability
of detriment to the commerce of the United States. It appears, rather
that the agreement will benefit commerce by assisting in the mainte-
nance of nondiseriminatory rates applicable to ports in the different
ranges. Uniformity with respect to such pouts is the general rule today
and 1s in accord with Commission policy as evidenced by its approval
of many inclusive conference agreements and otherwise. The record
herein contains nothing in derogation of that policy. In particular, it
does not appear from the record that the maintenance of port dif-
ferentials generally, between the relevant ranges of ports, is desivable,
or even perinissible under the Act in the case of carriers serving more
than one range.

One of the two witnesses wvho testified in opposition to the agree-
ment had no objection to uniformity of rates. A representative of the
North Atlantic Ports Association and the Maryland Port Authonty
testified that in opposing the agreement he was not concerned with
whether or not the rates from the thres ranges were the same or dif-
ferent, although “because I work for the North Atlantic ports, nat-
urally my own preference would be that the North Atlantic ports
would have lower ocean rates than the South Atlantic and Gulf ports.
But realizing that this is not practical or fair, and it would be pref-
erentlal in many cases, I realize that we can’t have that. So my pret-
erence thus would be that the ocean rates be identical or not, so long
as there are no preferential situations created for the pports based on

5 8. Rept. 860, 87th Cong. 1st sess,, Aug, 81, 1961, p. 16 ; reprinted in “Index to the Legls-
lative History of the Steamship Conference/Dual Rate Law"” (8, Doe, 100, 8Tth Cong. 2d
gens.), p. 200, 215.

11 FM.C.
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the fact that inland rates and port charges have been considered by the
ocean carriers in making rates.” There is no reason, upon the record
herein, to expect that the proposed agreement wounld have any tend-
ency whatever to create “preferential situations” such as the witness
professed to fear. The uniformity of rate action which the agreement
would facilitate would tend rather to eliminate such situations—
particularly the temporary preferences which may result when a
shipper is able to induce one conference to confer a rate reduction
without, or before, a corresponding adjustment by the other con-
ference, to the obvious detriment of any competitive shippers located
adjacent to a port covered by the latter conference.

The other opposing witness was an employee of the Commerce and
Industry Association of New York, whose membership includes many
firms located in New York State and the New York metropolitan
area. He stated that the Association’s opposition was based upon a
policy established about 10 years ago through a survey of shippers,
one of whose aspects wwas the range of ports which should be covered by
a single conference or dual-rate agreement. The Association antic-
- ipated, he said, that “if uniform rates are established they will be
based on the highest operating costs in both ranges and be influenced
by the least efficient and highest cost operators. Uniform rates there-
fore would drastically affect established industries in the respective
areas, especially in the Gulf area.” Considering that rates are for the
most part uniform today, that they were formerly higher in the Gulf,
that no Gulf interest appeared in opposition to the agreement,® and
that the memberships of the two conferences are largely congruent, the
argument is not impressive. Upon the facts shown herein, it cannot
fairly be concluded that the agreement would tend to increase the level
of rates in the relevant trades.

Hearing Counsel argue that the agreement will eliminate “whip-
sawing” by shippers, which they state is the essence of competition
and the only protection shippers have for the prevention of exorbitant
rates. Whipsawing apparently means the process of playing one con-
ference against the other by getting one to quote a lower rate, then
trying to get the other to meet or beat that rate. There was no evidence
that shippers have been successful in carrying this procedure beyond
the first stage—i.e., getting a lower rate from one conference which
was eventually matched by the other. With the existing flow of

¢ Hearing Counsel stated that the South Atlantic Ports Association was umwilling to
teatify, and that the Port of New Orleans (which has not intervened or otherwise taken
any position) had plapned to appear but was unable to do 50 because of the {llness of its
witness. There are many other organizations representating Gulf port interests, of course.
The Natlonal Industrial Trafic League was approached by Hearing Counsel hut dld not

desire to participate in the proceeding.
11 F.M.C.
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information among respondents—which Hearing Counsel concede is
perfectly legal—one would not expect to find, and the record does not
show, any proof of successful whipsawing, despite suggestions of the
possibility thereof (as a justification for the agreement) on t]}e part
of the conference chairmen. There was no showing that any shippers’
requests granted in the past would not have been granted but for the
shippers’ alleged ability to whipsaw the conferences. It is not claimed
that the 49 conferences which cover all three ranges have imposed
exorbitant rates, although there is no possibility of whipsawing against
them in the manner apparently advocated by Hearing Counsel.

Hearing Counsel assert that the agreement would create a “super
conference” which would “negate the geographical advantages of in-
dustry and eliminate competition.” In the first place, the agreement
would create no more of a super conference, in any meaningful sense
of that rather imprecise expression, than any of the 49 all-inclusive
conferences already existing. As for the negation of geographical ad-
vantages, the allegation is simply not supported by the record. That
the agreement would permit the elimination of such rate competition
as exists—and there is obviously not inuch—is a charge that can be .
made, with considerably more force, about any conference rate agree-
ment. It is rather late to have to point out that Congress has seen fit
to authorize the Commission to allow carriers to agree upon terms of
rate competition among themselves, subject to limitations which are
not . established simply by the fact of their agreement to do so.
/sbrandtsen, supra, p. 491. Once we accept, as we must, the proposition
that agreements among carriers to fix and regulate rates (subject, of
course, to the Act’s protections against abuses) are not per se unap-
provable under the Act, Hearing Counsel’s main argument becomes
untenable in the absence of proof of facts establishing actual or reason-
ably probable detriment to the commerce of the United States or the
public interest. There is no such proof here.

Hearing Counsel’s assertion of an existing unapproved agreement
to fix rates is based entirely upon inferences from instances of identical
or parallel rate actions of the two conferences following the convey-
ance of information from one to the other. Disregarding such actions
as could result from merely following each other’s published tariffs or
from the transmittal of information by shippers, there would be suffi-
cient evidence to support the finding proposed by Hearing Counsel
if this were the classical case of identical action by competitors or by
combinations of competitors, such as was found in United States v.
U.8. Steel Corp., 251 U.S. 417, 439. We have two conferences or “com-
binations,” it is true; but each of them is legally authorized to fix and

11 FM.C.
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regulate rates under a Commission-approved section 15 agreement,
and most of the individual carriers making up the Commission-
approved combinations are common to both. A combination of groups
with a predominating overlap of competitors legally authorized to
agree upon rates in each group could exist only under a statute such
as section 15 of the Act, of course, and tends to weaken if not destroy
the usual inferences from mere uniformity of conduct.

The common members of each conference necessarily know every-
thing that has occurred in the other conference, in theory and usually
in practice; and it would be absurd to expect any one of them know-
ingly and intentionally to compete with itself. Add to these considera-
tions the fact that transportation conditions as between the ranges do
not appear to differ substantially (several carriers frequently or rou-
tinely serve both ranges of ports on the same voyage), the pressures of
port and shipper competition, the fact that most conferences serving
one of the relevant ranges serve all of them and use identical rates for
all ranges, the statutory inhibition against unfair port discrimnination
and the Commission’s expressed desire for rate parity, and it is not
surprising that there is a notable correlation of action between the two
conferences. Under the circumstances, it would be surprising to find
anything else. Such correlation does not necessarily depend upon an
agreement, arrangement, or understanding between two groups; it re-
quires only consistency of action on the part of the individual carriers
which are common members. The correlation may be immediate or not,
as the record herein shows, depending on the speed and accuracy of
intracompany communication (which communication is subject, of
course, to no legal inhibition) ; but eventually it is inevitable in the
absence of special circumstances applicable to particular commodities.

Hearing Counsel recognize the problem, at least in part. They state
that in the absence of a common membership, any continuous flow of
information, such as “naturally” occurs here, would be clear grounds
for finding an unfiled agreement. That would be true i1f substantjal
rate identity or other coordination of activity followed, as in fact it
has here. Morton Salt, supra, pp. 576, 577, and cases there cited. Such
results are usually a “natural consequence” of the continuous or system-
atic exchange of rate information. Unapproved Section 15 Agree-
ment—S. African Trade, supra, at p. 188. Hearing Counsel say that
while the exchange of information is not “odious,” the use to which it
1s put is. But under all the circumstances here, the use to which the in-
formation is put—whether it be received via published tariff, shippers’
communications, or the equally innocuous route of the common mem-
bers—is just as “natural” as the transmittal of the information.

11 FMC.
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The record shows that the respondent confercnces have discreetly
refrained from communication with each other as such, concerning
rate matters, except for the exchanges of tariff pages at the same time
that they are published to the trade. The manner in which they have
acted upon the information received through this and other con-
cededly proper channels is not sufficient in the premises to require a
finding of an unapproved rate-fixing agreement, understanding, or
arrangement; that is not, as Hearing Counsel contend, the “one realis-
tic explanation” of the conferences’ action, however compelling that
conclusion might be but for the peculiar facts of the case.

1t seems fair to say that if the facts herein were deemed to require
a finding of an unfiled rate-fixing agreement, respondent carriers
could not safely operate under two conferences without an approved
agreement such as they proposed, unless they deliberately adopted
arbitrarily different rates and practices as between the conferences—
which might itself constitute a sort of section 15 arrangement as well
as a discriminatory practice. Separate conferences local to the Gulf
and Atlantic coasts presumably provide some extra benefit from the
standpoint of shipper, port, and carrier. At any rate, the record herein
does not support Commission action calculated to bring about consoli-
dation of the respondent conferences, notwithstanding its approval of
conferences of similar scope voluntarily established in other trades.

Findings and conclusions proposed by the parties have been in-
corporated herein to the extent that they are found to be material and
supported by the record, and are otherwise denied.

Upon the record in this proceeding it is concluded and found that
Agreement No. 9413, in the form attached as appendix A—

1. is a true copy of the agreement of the parties, has been sea-
sonably filed for approval, and has not been carried out in whole
or part, directly or indireetly, prior to approval ;

2. sets out in adequate detail the procedures and arrangements
under which the concerted activity authorized therein is to take
Place, and provides adequately for the filing of reports to the
Commission;

3. is not unjustly discriminatory or unfair as between carriers,
shippers, exporters, importers, or ports, or between exporters
from the United States and their foreign competitors, and would
not operate to the detriment of the commerce of the United States,
or be contrary to the public interest, or be in violation of the
Shipping Act, 1916 ; and
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4. should be, and it hereby is, approved.
An appropriate order will be entered.
Warrer T. SoGTHWORTH,
Presiding Exvaminer.
WasmNeron, D.C.
July 14, 1967.
11 FM.C.



APPENDIX A

AGREEMENT BETWEEN THE MEMBER LINES oF NORTH ATLANTIC
MEDITERRANEAN FREIGHT CONFERENCE
and of
GuLF/MEDITERRANEAN PoRTs CONFERENCE

W hereas each of said Conferences operates under a separate agree-
ment which has been duly approved pursuant to section 15 of the
Shipping Act, 1916; and

W hereas the Conferences wish to provide machinery for discussing
and coordinating their ocean freight rates and practices in respect of
those commodities moving to common Mediterranean destination areas
which, because of comparable inland transportation costs and other
economic factors, are susceptible of being exported either through
U.S. North Atlantic ports served by member lines of the North At-
lantic Mediterranean Freight Conference or through U.S. South At-
lantic and Gulf ports served by the member lines of the Gulf/Medi-
terranean Ports Conference (hereinafter referred to as common
commodities) ;

Now, therefore, It is mutually agreed as follows:

1. The Chairmen of the two Conferences may, by written or telephonic com-
munication between them, discuss transportation conditions and agree to recom-
mend to their respective Conference member lines the adoption of ocean freight
rates and practices applicable to common commodities. If, as the result of such
discussions and recommendations, either Conference, voting and operating within
the framework of its particular Conference Agreement, should adopt such reec-
ommendations, the action so taken shall be reflected in the tariffs of each such
Conference, which shall be filed in accordance with the rules of the Iederal
Maritime Comnission.

2. Nothing herein shall affect or prejudice the right of either Conference
to reject any recommendation made by its Chairman or its right to act in-
dependently of the other in adopting ocean freight rates and practices appli-
cable to common commodities. .

3. Within 30 days after any discussions within the scope of this Agreement, a
report, certified as to accuracy and completeness, describing all matters which
were taken up or discussed on that occasion and specifying the action taken
with respect to each such matter, shall be filed with the Federal Maritime Com-
mission by one of the Chairmen participating therein. All correspondence and
reports or circulars in whatever form relating to matters within the scope of .
this Agreement shall be retained for 2 years.

11 P.M.C.
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4. Any carrier which may hereafter become a member of either Conference
shall automatically become a party to this Agreement for so long as its mem-
bership in such Conference shall continue.

5. Bither Conference may withdraw from this Agreement by giving 90 days’
prior written notice to the other and shall promptly advise the Federal Maritime
Commission thereof.

6. This Agreement and any amendment or modification thereof are subject
to, and shall not be carried out prior to, approval by the Federal Maritime Com-
mission. When so approved, this Agreement shall supersede and cancel the Agree-
ment between the parties filled with the Federal Maritime Commission on or
about January 4, 1965.

Dated : September 12, 1866. (Executed by each of the Members of North At-
lantic Mediterranean Freight Conference; and by Gulf/Mediterranean Ports
Conference (and its member lines) by John T. Crook, chairman.)

11 F.M.C.
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Docket No. 66-49

NortH ATpaNTIic MEDITERRANEAN FREIGHT CONFERENCE—RATES ON
Housesorp (Goobs

Dcecided November 7, 1967

Unjust discrimination under section 17 of the Shipping Act arises when two
shippers of like traffic between the same ports over the same line under
substantially similar circumstances and conditions are charged different
rates and no competitive relationship between shippers is necessary in such
a case,

Rates of American Export and Prudential on certain household goods shipments
of the State Departtnent found unjustly discriminatory in violation of sec-
tion 17 but not unduly or unreasouably prejudicial or preferential under
section 16 of the Shipping Act, 1916.

Conference found to have failed to promptly and fairly hear request for shipper
for rate reduction conlrary to requirements of section 15, but single instance
int this case does not warrant disapproval of agrecment.

Conference agreement which makes possible control over rates on cargo reserved
to American-flag carriers by law found contrary to the public interest, con-
ference ordered to relinquish such control.

Conference rate on household goods not found so unreasonably high as to be detri-
mental to the commerce of the United States under section 18(b) (5).

Durton H. W hite for respondents.

Wilbwr L. Morse, Howard A. Levy, and Milton W. Stickles, for in-
tervener, Military Sea Transportation Service.

Donald J. Brunner and Samuel B. Nemirow, Hearing Counse).

REPORT

By tne Coanssron (John Harllee, Chairman, George H. Hearn, Vice
Chairman; Ashton C. Barrett, James V. Day, James F. Fanseen,
Commissioners) :

This proceeding was instituted by an order of investigation served

August 23, 1966. Hearings were held before Examiner Benjamin A.

Theeman in New York, December 19, 20, and 21, 1966, and an initial
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decision was issued June 30, 1967. The proceeding is before us on ex-
ceptions to that decision. We heard oral argument on the exceptions on

October 2, 1967.
FACTS

The North Atlantic Mediterranean Freight Conference (the Con-
ference),* serves the trade from North Atlantic ports in the United
States to ports in the Mediterranean (except Spanish and Israeli
ports). The Conference, by published traiff, fixed the rate on house-
hold goods at $81.50 per ton (w/m) except for household goods
shipped “to Ttalian base ports” where the rate is $1.50 per cubic foot or
$60 per measurement ton.? The Conference tariff specifically excluded
cargo shipped by the Military Sea Transportation Service (MSTS)
on behalf of the U.S. military departments. These shipments are re-
quired to move on U.S.-flag carriers, where available, by section 901,
Merchant Marine Act of 1936 (46 U.S.C. 1241) and the Cargo Pref-
erence Act (10 U.S.C. 2631). The military houschold goods rate was
established by negotiations between U.S.-flag carriers and MSTS.
The negotiation of a separate household goods rate for the military
departments was made possible by the exemption of military cargoes
from the Conference tariff. The rates negotiated under this agreement
are published in a separate tariff.*

During the period of record, the calendar year of 1965, and the first
6 months of 1966, American Export Isbrandtsen Line, Blue Sea Line,
Prudential Lines, Concordia Line, Fresco Lines, and Thorm Lines all
carried State Depantment household goods under the Conference tariff
at $60 per ton to Italian ports and $81.50 to other Mediterranean ports.
Of these lines, however, only American Export and Prudential car-
ried military household goods to the same ports under the AGAFBO

1 The Conference and i1ts members are respondents in this proceeding. Named respondents
in the order were: American lag—American Export Isbrandtsen Lines Inc.; Isthmian Lines,
Inc. ; Prudential Lines, Inc.; States Marine Lines; and Foreign flag—Blue Sea Line; Con-
cordia Line; Constellation Line; Fabre Line ; Compagnie Generale Transatlantique ; Fresco
Line ; Hansa Lines; Hellenic Lines, Ltd.; Hoegh Line; Italian Line; (Perusahaan Negara
(P.N.)) “Djakarta” Lloyd ; National Hellenic American Line, S.A.; Orient Mid-East Lines;
Dampskibsselskabet Torm A/S; and Zim Israel Navigation Co., Ltd.

2 This rate was established because of competition. Cargoes were being shipped from U.S.
North Atlantic ports to Rotterdam, Antwerp, Amsterdam, and other European ports and
then shipped overland to Italian consignees causing a diversion of trafic from the
conference.

3 These concerted negotiations were conducted under the aegis of Agreement No. 8086,
establishing a group called the Atlantic and Gulf American Flag Berth Operators
J(AG:\FBO; which operates inter alia between the same Mediterranean ports as the con-
ference except that Spanish and Israeli ports are included.

4 That particular rates in issue here were the result of negotiations in which MSTS at
first refused the AGAFBO request for a general {ncrease on all rates for the military de-
partments because commercial rates had not been increased. Later, however, the rate on
household goods was reduced and the rates on other military items increased.

11 ¥.ALC
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tariff at $36.20 a ton. The record shows no carriage of military house- |

lhold goods by the foreign-flag members of the conference.

There is no essential difference in transportation characteristics be-
tween the shipment of household goods whether carried for the State
Department or MSTS. Household goods of Government personnel
are shipped abroad in containers and there were occasions where the
same container had seen use in the transportation of household goods
of both the Department of State and the military departments. There
were instances where the household goods of both shippers were
aboard the same vessel of Export or Prudential but different rates
were assessed, and there were of course other times where household
goods of both shippers moved on different vessels of these two lines
but at different rates.

On March 10, 1966, the Department of State wrote the Chairman
of the Conference requesting that its rate on household goods be re-
duced to $36.20 per measurement ton. While the Chairman acknowl-
edged receipt of the request on March 15, 1966, no other action was
taken execpt to continue the matter on the docket from meeting to

meeting. Even discussion ceased after July 1966. The members of

AGAFBO, including American Export and Prudential, who were
also members of the Conference knew of State’s request.

Discussions aND CONCLUSION

The issues presented are (1) whether the exaction of the higher rate

on State Department shipments violated sections 16 or 17 of the Ship-

ping Act, 1916, and (2) whether the conference had violated section 15 |
of the Shipping Act by its handling of the State Department’s request

for a rate reduction and by allowing foreign-flag lines to participate
in the fixing of rates on U.S. Government cargoes; and (3) whether
the rate on State Department household goods was so unreasonably
high as to be detrimental to the commerce of the United States under
section 18(b) (5) of the Shipping Act.

The examiner concluded that of the members of the Conference,
only American-Export Isbrandtsen Lines and Prudential Lines had
violated sections 16 and 17 of the act in that they were the only lines
that had carried household goods for both the Department of State
and the military departments. He found no violations of sections 15 or
18(b) (5). Export and Prudential excepted to the examiner’s conclu-
sions that they had violated sections 16 and 17, while Hearing Counsel
excepted to the examiner’s failure to find violations of sections 15 and
18(b) (5). The Military Sea Transportation Service was granted per-
mission to intervene subsequent to the issuance of the initial decision

11 F.M.C.
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for the purpose of excepting to the examiner’s conclusion that the
military departments had been granted an undue or unreasonable
preference in violation of section 16 of the act.

Our conclusions differ somewhat from those of the examiner. Any
exception not specifically treated or rejected by the context of our
discussion and conclusions here has been considered and found not
justified.

Respondents * raise a threshold objection to our jurisdiction in this
case. Tt is their contention that the carriage of Government household
goods is not that “commerce of the United States” which is regulated
by the Shipping Act, since these cargoes are not commercial in nature.
It seems to be respondents’ position that we are without power under
the Shipping Act to regulate the practices of carriers, no matter how
unlawful, just so long as the shippers involved are Government agen-
cies or for that matter, any noncommercial enterprise. Just why Con-
gress would prohibit the evil of say “discrimination” as between
“commercial” shippers and at the same time leave carriers free to treat
noncommercial shippers in any way they may choose is not explained
by respondents. We need not pause to speculate on any possibilities
behind such an anomalous result since the statute itself dictates an
opposite conclusion.

The relevant jurisdictional provisions are in section 1 of the act
which defines a “common carrier by water in foreign commerce” as:

A common carrier, except ferryboats running on regular routes, engaged in the
transportation by water of passengers or property between the United States or

any of its Districts, Territories, or possessions and a foreign country, whether
in the import or export trade * * *°[Emphasis ours.]

while a “common carrier by water in interstate commerce” is defined
as:

* * * 3 common carrier engaged in the transportation of persons or property
on the high seas or the Great Lakes on regular routes from port to port between
one State, Territory, District or possession of the United States and any other
State, Territory, District or possession of the United States, or between places in
the same Territory, District or Possession.” [ Emphasis oura]

and finally, a “common carrier by water” means “a common carrier by
water in foreign commerce or a common carrier by water in interstate
commerce * * *”

8The only respondents taking exception to the initial decision are American Export-
Isbrandtsen Lines and Prudential Lines, and unless otherwise specifically indicated or
required by the context, “respondents” will refer to those two lines only.

8 A proviso excludes ‘“ocean tramps” from the definition of common carrier,

7The Transportation Act of 1940 placed common carriers by water in interstate com-

erce under the jurisdiction of the Interstate Commerce Commission except insofar as

ey engaged in the so-called offshore domestic commerce.

11 F.M.C.
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Thus, the act applies to any common carrier transporting property
between ports in the United States and a foreign country and that car-
rier is by the terms of the statute itself engaged in the “commerce of the
United States.” It is not the type of the property transported by the
act of transportation itself that subjects a common carrier to the act’s
jurisdiction.®

In contending the contrary, respondents confuse the jurisdictional
scope of the act with criteria for finding violations of its provisions.
Thus, they state:

The intent of the Shipping Act in relation to commerce is abundantly clear from
the Commission’s own decisions * * * In order to find discrimination or prefer-
ence, it is necessary to show prejudice to the movement of goods (@) entering the
stream of commerce; (b) shipped by two shippers and not one,; (¢) where the two
shippers are in competition with one another and (d) whereby one of them is
substantially injured. [ Emphasis respondents.]

The scope of an entire statute is not measured by the circumstances
or requirements necessary to a violation of one of its provisions. A
violation of one provision of the Shipping Act for instance might re-

_quire that the movement in question be commercial in nature and the
shippers involved be in competition with each other, but it does not fol-
low that these conditions must attend all other situations regulated by
the act.® The transportation involved here is the “commerce of the
United States” and, as such, is subject to the Shipping Act.2

Still, respondents urge that they have violated neither section 16 nor
section 17. Again, it is the absence of any competitive relationship
between shippers, which they contend is a prerequisite to finding any
unlawful discrimination or prejudice under sections 16 and 17. Re-
spondents refer us to West Indies Fruit Co. v. Flota Mercante, T
F.M.C. 66 (1962) ; Phila. Ocean T'raffic Bureaw v. Ezport 8.8. Corp.,
1 U.S.S.B.B. 538 (1936) ; Atl. Refining Co. v. Ellerman & Bucknall
S8.8. Co.,1 U.S.S.B. 242 (1932) ; and Boston Wool Trade Association
v. M. and M. 1. Co., 1 U.S.S.B. 24 (1921). To respondents, this doc-

8 That the application of the act to the transportation of Government cargoes is not a
novel construction ; see e.g., Alaskan Rates, 2 U.S.M.C. 558, 576 (1941); Alaskan Rates,
2 U.S.M.C. 639, 651 (1942) ; General Increases in Rates (1961), 7 F.M.C. 260, 274 (1962) ;
In the Matter of the Carriage of Military Cargo, 10 FAMC 69 American Export Ishrandtsen
Lines v. F.M.C., 380 F. 2d 609 (1957).

®We do not read the initial decision in Rates on Government Cargoes, 11 FMC 263,
or Dept. of State, A.I.D. v. Lykes Bros. 8.8. Co., Inc., 8 FM.C. 153 (1964), as imposing
any such qualification.

10 Absent some such specific qualification, “commerce’” as used in the Constitution and
laws of the United States, is broad enough to encompass any type of movement of persons or
things whether for profit or not. See Pennsylvania v. Wheeling & Belmont Bridge Co., 18
How 421 (1856) ; County of Mobile v. Kimball, 102 U.S. 691 (1880) ; Covington &c. Bridge
Co. v. Kentucky, 154 U.S. 204 (1894) ; Kelley v. Rhoads, 188 U.S. 1 (1903) ; Edwards v.
California, 314 U.S. 160 (1941). As we have sald, the Shipping Act affords no ground for
restricting its meaning when applied to ocean transportation.
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trine of shipper competition is not, as they think the examiner “in-
timated,” a “novel interpretation of the Commission's predecessors
which the Commission is free to disown,” but rather it derives from
Supreme Court decisions construing the comparable provisions of
section 3 of the Interstate Commerce Act. It is pointed out that shipper
competition as a prerequisite to a violation was adopted in the first
reported case of alleged preference and prejudice under the Shipping
Act. Boston Wool Trade Association v. M. and M. T. Co., 1 U.S.S.B.
24 (1921). This position that competition between shippers is neces-
sary to a finding of a violation of both sections 16 and 17 has found
expression in the West¢ Indies case, supra, quoted from by respondents:

The manifest purpose of the sections, 16 and 17, is to require conmon carriers
subject to the act to accord like treatment to all shippers who apply for and re-
ceive the same service. American Tobacco Co. v. Compagnie Generale Transat-
lantique, 1 U.S.8.B. 53, 56 (1923). Prejudice to one shipper to be unjust must
ordinarily be such that it constitutes a source of positive advantage to another
Port of Philadelphia Ocean Traffic Bureaw v. The Ezport S.8. Corp., et al.,, 1
U.S.S8.B.B. 538 (1936). There must be at least two interests involved in any case
of preference, prejudice, or discrimination, and it is essential that there be es-
tablished an existing and effective competitive relationship between the two in-
terests. Huber Mfg. Co. v. N.V. Stoomvaart Maatschappij “Nederland” et al., 4
F.M.B. 343 (1953), American Peanut Corp.v. M. & M. T. Co.,1 U.S.8.B. 78 (1925),
Boston Wool Trade Assn. v. M. & M. T..Co., 1 U.S.S.B. 24 (1921), Fagle-Ottawa
Lcather Co. v. Goodrich Transit Co., 1 U.S.8.B. 101 (1926). This competitive re-
lationship is necessary not only to show the extent to which the complaining
shipper was damaged by the alleged preference, prejudice, or discrimination; its
establishment is necessary to prove the violation itself. American Peanut Corp. v.
M. & M. T. Co., supra, Boston Wool Tradec Assn.v. M. & M. T. Co., supra (7 F.M.C.
at 69, 70).

Hearing Counsel, on the other hand, relying on Eden Mining Co. v.
Bluefields Fruit & S.S. Co.,1 U.S.S.B. 41 (1922), urge that a competi-
tive relationship between shippers is not necessary to a finding of a vio-
Jation of either section 16 or 17. Pointing out that the transportation
services furnished by respondents to the Department of State and the
military departments were identical, Hearing Counsel quote from
page 45 of the £den decision :

It is evident that the purpose of Congress in enacting these provisions of the
statute was to impose upon common carriers within the purview thereof the duty
of charging uniform rates to all shippers receiving a similar transportation serv-
ice. The duty of the respondent under these sections was to serve the public im-
partially, and we think the language used in W. U. Tel. Co. v. Call Pub. Co., 181
U.S. 92, in dealing with a similar statute, is entirely applicable to the case in
hand. The court there said: ““All individuals have equal rights both in respect to
service and charges. Of course such equality of right does not prevent differences
in the modes and kinds of service and different charges based thercon. But that
principle of equality does forbid any difference in charge which is not based upon

11 FMC.
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difference in service, and even when based upon difference of service must have
some reasonable relation to the amount of difference and cannot be so great as to
produce an unjust discrimination.”

Hearing Counsel also find an analogy in cases of discrimination in
passenger fares where no competitive relationship between passengers
can or need be shown. See, e.g., Hawaiian Common Fares Case, 10
C.A.B. 921 (1949). Our attention is invited to the fact that “respond-
ents’ new standard would result in a holding that any commodity
shipped by a nonmerchant private or public shipper could be sub-
jected to the most severe preference, prejudice, or discrimination with-
out the benefit of the safeguards of sections 16 or 177; a result which
Hearing Counsel decry.

Finally, the examiner himself would seem to encounter some dif-
ficulty with the absence of any competitive relationship shippers. His
conclusion that sections 16 and 17 have been violated rests upon the
“special circumstances in this case [which] do not require a finding
of effective shipper competitive relationship as a prerequisite to a find-
ing that a violation of sections 16 and 17 of the act has occurred.” The
“special circumstance” would appear to be the fact that no competitive
relationship can possibly arise in this case because the shippers in-
volved here are who they are—governmental agencies.!* But this, it
seems to us, begs the question. The impossibility of a competitive re-
lationship arising between particular shippers may just as well be an
indication that the act was not designed to protect those shippers, and
this, as we understand it, is precisely the contention of respondents.?
Finally, after finding a violation in the absence of shipper competition,
the examiner suggests that in view of his findings, we “may wish to re-
consider the question whether effective shipper competition is a pre-
requisite to a finding of a section 16 and 17 violation.” 13

We cannot agree that this case presents special circumstances which
of themselves warrant the elimination of a competitive relationship
between shippers under sections 16 and 17 of the act. The difficulties
experienced by the parties in this case and the examiner are due to
the fact that they have treated sections 16 and 17 as if the one or the
other was the product of a meaningless redundancy on the part of
Congress; i.e. that the two sections are different ways of saying pre-

1 Presumably, the examiner would apply this rationale to any case involving shippers
who, because they are not engaged In a commercial enterprise cannot give rise to a com-
petitive relationship for he states: “It is immaterial for the purposes of the Shipping Aet,
that the shippers are governmental agencies and not private parties.” di

13 The examiner admits that his study of the cases both before and after West Indfes faile
to produce a single case in which the goods transported ‘‘did not enter the market place,”
thereby making possible a competitive relationship.

18 The examiner offers certain comments to assist us in this reconsideration which will b4
discussed wherever relevant to our decision herein,
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cisely the same thing. To do so not only fills the statute with excess
verbiage, but also ignores a considerable body of law on discrimination,
preference, and prejudice laid down by the Supreme Court and the
Interstate Commerce Cominission under the Commerce Act. **

It is well settled that the provisions of the Shipping Act which con-
fer upon the Commission authority over the rates and practices of

vater carriers and prescribe its mode of exercise closely parallel those
of the Interstate Commerce Act establishing the corresponding rela-
tions of the Interstate Commerce Commission to carriers by rail.
Swayne & Hoyt, Ltd. v. U.S., 300 U.S. 297 (1937); U.8. Naw. Co. v.
Cunard 8.8. Co., 284 U.S. 474 (1932) ; and where dissimilarities in
the respective modes of transportation do not warrant a different con-
struction, the Shipping Act should be construed in the light of the
similar provisions of the Commerce Act. Far Kost Conf. v. United
States, 342 U.S. 570 (1952). Of. Atl. Refining Co. v. Ellerman & Buck-
nall 8.8. Co., 1 U.S.8.B., 242, 243 (1972), and /. &. Boswell Co. v.
American-Lawatien 8.8, Co., 2 U.S M.(. 95,102 (1939).

As respondents point out, “section 16 of the Shipping Act is sub-
stantially identical with section 3(1) of the Interstate Commerce
Act * * =2 State of Cclifornia v. United States, 46 F. Supp. 474
(D.C.N.D. Cal. S.D. 1942) afid. 320 U.8. 577. At the time section 16
was passed, section 3(1) provided:

That it shall be unlawful for any comnion earrier subject to the provisions of
this Act to make or give any undue or unreasonable preference or advantage to
any particular person, compaayr, firm, corporation or locality or any particnlar
description of traffic whatsoever or to subject any particular person, company,
firm. corporation, or locality or any particular description of traffic to any undue
or nireasonable prejudice or disadvantage in any respect whatsoever.

This prohibition against undue or unreasonable preference or preju-
dice is designed to deal with two or more competing shippers or local-
ities receiving different treatment which is not justified by differences
in competitive or transportation conditions. The classic case would be
where the shippers at A and B are competitive in a common market at
C, the line hauls from A and B to C arc the same and the same com-
petitive influences apply to both. Liberty Cooperage & Lumber Co. v.
Michigan Central B.R. Co., 109 1.C.C. 1 (1926). See also Texas & Pac.
Railway v. 1.C.C., 162 U.S. 197 (1896). The scction 1s aimed at that
favoritism by carriers which enables a shipper to reach a market and

14 This treatment is, however, understandable just on the basls of the Shipping Act
precedents already referred to, but it 1s even more readily understood In view of even
the Supreme Court’'s penchant for using discriminatinan aon the one hand, ana preference pnd
prejudice on the other as if ther were interchangeable when discussing them under the
Cotinerce Act. See ez, Wight v, U.S, 167 U.S. 512 (1807) ; and Tczas & Pac. Railway v.
ICC., 162 U.S. 197 (1896).
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sell his goods therein at a lower rate than his competitors. 7.C.C. v.
B. & O. Railroad, 145 U.S. 263 (1892). Shippers are entitled to all the
benefit to be derived from their natural or acquired advantages of geo-
graphical location and carriers may not by a difference in rates destroy
those advantages unless the difference is justified by the cost of the
respective services, by their values, or by other transportation condi-
tions. United States v. Illinois Central Railroad, 263 U.S. 515 (1924).
Since the section is intended to prevent unlawful favoritism among
competitors in the same marketplace, the allegedly preferred shipper
must ordinarily be in competition with the allegedly prejudiced ship-
per. Texas & Pac. Rashway v. 1.0.C., supra; New Haven R.R.v.1.0.C.,
200 U.S. 861 (1906) ; United States v. [linois Cent. R.R., 263 U.S.
515 (1924) ; United States v. Great Northern Ry. Co., 301 1.C.C. 21
(1957) ; Rheem Mfq. Co.v. Chicago, B. 1. & P. Ry. Co.,273,1.C.C. 185
(1948).

Normally, and because the aim is at eliminating arbitrarily different
treatment between competitors, a prejudice to one to be unlawful under
section 8 must ordinarily be such that the preference arising out of it
is a source of advantage to the other allegedly favored. California
Walnut Growers Asso. v. 4. & R.R.R. Co., 50 1.C.C. 558 (1918) ; Col-
gatet Co.v.T. & J. Ry. Co.,144 1.C.C. 253 (1928). All this, however,
is not to say that a case of undue prejudice is made out by a mere show-
ing of lower rates between competing shippers. Other factors may
work to make a preference or prejudice reasonable or due. For instancs,
competition from another carrier at the allegedly preferred point of
destination or of origin may justify the difference in rates. Texas &
Pac. Railway v. 1.0.0., 162 U.S. 197 (1896) ; East Tenn. dc. Ry. Co. v.
1.0.0,181U.8.1 (1901).

Among the other factors to be considered are the convenience of the
public, the fair interest of the carrier, the relative quantities of the
traffic moved, the relative cost of the service and profit to the carrier,
and the situation and circumstances of the respective customers, as
competitive or otherwise. /.0.C. v. Baltimore & O. R. Co., 43 Fed. 37,
53 (1890). Not only should relative distances and transportation con-,
ditions be considered, but so should all matters which carriers, apart
from any question arising under the statute, would treat as calling
for a preference or advantage. American Sugar Refining Co.v. Chicago
B.& Q. R. Co., 169 1.C.C. 557, 564-565 (1930) ; Michigan Fertilizer
Co. v. Loutsville & N. R. Co., 214 1.C.C 585, 587 (1936). It is even
said that there should be consideration of :

* * * gl] circumstances and conditions which reasonable men would regard
as affecting the welfare of the carrying companies, and of the producers, shippers,

11 F.M.C.
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and consuniers, should be considered by a tribunal appointed to carry into effect
and enforce the provisions of tbe act {(Tcwux & Puc. Railway v. 1.C.C., 162 U.S8,
at 219).

Thus, if we apply the construction given section 3(1) of the Com-
merce Act 'to section 16 of the Shipping Act, we can agree with re-
spondents that the presence of a competitive relationship is required to
prove a case of undue preference or prejudice.

We have already said that the difficulty encountered by everyone in
this case stemmed from their treating sections 16 and 17 as one and the
same thing. Are we here again faced with the requirement of showing
competition between shippers under section 17 of the act with its terse
prohibition against unjust disecrimination? That section simply de-
clares it unlawful for “any common carrier by water” to “demand,
charge, or collect any rate, fare, or charge which is unjustly discrimina-
tory between shippers or ports * * *.” The act offers 1o clue as to
the meaning of the words “unjustly discriminatory,” but again, the
intent of Congress was to apply to common carriers by water those
regulatory principles already applicd to railroads under the Commerce
Act. Swayne & Hoyt v. U.S., supra; State of Californie v. United
States, supra® The Commerce Act counterpart of section 17 is sec-
tion 2 which provides in relevant part:

That if any common carrier subject to the provisions of this purf shall * » *
receive from any person * * * a greater or lers compensation for any service
rendered * * * in the transportation of passengers or property subject fo the
wrovisions of this part than it receives from any other person * * * for doing
for him * * * a like and contemporaneous scrvice in the transportation of a like
gind of traffic under substantially siinilar circmnstances and conditiong soch
ommon carrier shall be * ¢ * guilty of unjust discrimination.

An early case under section 2, Wight v. United States, 167 U.S. 512
(1897), involved two consignees of beer shipments at the same ter-
minal. The railroad absorbed the terminal to warehouse delivery
charge for one consignee but not the other. The railroad pointed out
that the favored consignee’s warehouse was situated right on the line
of a competing road which therefore had no delivery charge and that
unless it [the defendant would] absorbed the delivery charge from
its termina} to the favored consignee’s warehouse, the business would
be lost to the competing road. The presence of carrier competition,
it was argued, made the circumstances and conditions surrounding
the transportation service rendered such consignee dissimilar.
The court declared that section 2 was designed “to enforce equality

% Tn fact, the recommendation of the Alexander report (House Committee on Merehant
Marine and Fisheries, Report on Steamship Agreements and Affiliations in the Foreign and

Domestic Trades, 63d Cong., pp. 415—417} originally recommended that the ICC admintster
'the shipping statute,
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between shippers and it prohibits any rebate or other device by which
two shippers shipping over the same line, the same distances, under the
same circumstances of carriage, are compelled to pay different prices
therefor,” and rejected the argument that carrier competition rendered
the circumstances and conditions dissimilar. The term “under sub-
stantially similar circumstances and conditions” refers to the matter
of carriage and does not include competition.

In further describing the purpose of section 2, the court said:

The wrong prohibited by the section is a discrimination between shippers.
It was designed to compel every carrier to give equal rights to all shippers over
its own road and to forbid it by any device to enforce higher charges against
one than another (167 U.S. at 517).

"Thus, under section 2 of the Commerce Act, discrimination arises when
two shippers of like traffic, shipping over the same road between the
same points under substantially similar circumstances and conditions,
are charged different rates. Wight v. United States, supra; 1.0.0. v.
Alabama Midland RBy., 168 U.S. 144 (1897) ; United States v. Great
Northern Ry. Co., 301 1.C.C. 21 (1957); W hiterock Quarries, Inc. v.
Pittsburgh & L. E. R. C0.,280 1.C.C. 143 (1951).

While it is also the purpose of section 2 to insure against favoritism
among competing shippers, unlike section 3, the equality required
under section 2 is not dependent upon any showing that the shippers
or consighees involved compete in the marketplace. Union Tanning Co.
v. 8. Ry. Co.,25 1.C.C. 112 (1912) ; Barber Asphalt Co.v. L. & N. R.
B. Co., 88 1.C.C. 307 (1924); Chamber of Commerce, Macon v. C.,
N.O.&7T. P Ry. Co.,27 1.C.C. 263 (1913). Where the conditions
of section 2 are met, a carrier may not make a difference in rates
because of differences in circumstances arising either before the service
of the carrier began, or after it was terminated. 7/.C.C. v. Del., L. &
W. R. R.,220 U.S. 235 (1911) ; nor may a carrier make a difference in |
rates based upon the identity of the shippers and this is so whether
the unfavored shipper is injured or not. 1.0.C. v. United States, 289
U.S. 385 (1933) ; Mitchell v. United States, 313 U.S. 80, 94 (1941),
and such discrimination may be restrained for the future. 7.C.C. v.
Campbell, supra.r®

18 For one statement of the possible reasons for such a sweeping probibition even where
no injury is shown, see “Lake, Discrimination by Rallroads and Other Pubiic Utilities™
{1947), where the author speculates that (1) though the competing patron may not be hurt,
it was thought the publle, the consumers, might be; or (2) it was thought too difficult for
the complainant to prove that he had been hurt; or (3) the legislature had a passion for
equality. That discrimination even though it does not affect competition in the market
should not throw the burden of cost from the favored shipper onto other consumers, see
Nor, Pac, Ry. v. North Daketa, 286 U.8. 685 (1016),
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This brief consideration of the law under the Commerce Act shows
that 4 very real distinction exists between unjust discrimination on
the one hand and undue or unreasonable preference or prejudice on the
other. To constitute unjust discrimination, there must be two shippers
of like traffic over the same line between the same points under the same
circumstances and conditions but who are paying different rates. In
such a case, it is immaterial that the shippers are not in competition
with each other. Where the service is different—e.g., different com-
modities—or the transportation is between different localities, it is
a case of undue or unreasonable preference or prejudice unless the
many relevant considerations render the different rates reasonable.
Ordinarily, the shippers involved must be competitors. But will we,
by applying this construction of the terms to sections 16 and 17 of
the Shipping Act, be engaging in a wholesale destruction of all
Shipping Act precedent on the subject 2 We think not.

A number of the cases clearly indicate that our predecessors were
aware of the difference between the two sections of the Shipping Act.
Of course, the limitations of this opinion will not permit an exhaustive
survey of all the cases and, even if such a piece of scholarship were
material to our decision here, it would doubtless uncover some of the
many anomalies which are bound to have crept into 50 years of admin-
istering the statute and this might further becloud rather than clarify
the issue here. This task of reconciliation we will leave to academic
scholarship and future cases. It is sufficient here to unravel a short
length of the thread, admittedly thin, which runs through our cases
on discrimination-and preference or prejudice.

Setting aside the West Indies case for consideration later, we begin
with Boston Wool Trade Associationv. M.and M.T. Co.,1U.S.8.B. 24
(1921), the first reported case under section 16, where the complainant
alleged only that the rates on wool were prejudicial as compared to
the rates on boots and shoes, cotton piece goods, and iron and steel
articles. No violation of section 17 was alleged.” In dismissing the
charge, the Shipping Board said at page 30:

It ismanifest of record that no competition exists between wool and boots and
shoes, cotton piece goods, and iron and steel articles. It is therefore recognized
that tbe rates on wool cannot be prejudiced by the rates on the latter commodi-
ties. Prejudice to shippers and receivers of wool cannot be predicated upon the
charges for transporting other products which differ essentially in character
from wool and supply widely dissimilar demands.®

7 Sec. 17 is by tts terms applicable only to common carriers by water in forelgn commerce.
Further, discrimipation, it will be remembered, requires different rates on a ke klnd of
trafiic, a requirement not met in this case.

¥ As respondents note, the Shipping Board there merely echoed what the ICC had said
that same year In Pioneer Pole ¢ Shaft Qo. v. Director General, 64 LC.C. 744, 746 {1821},
"to constitute undue prejudice under section 3 a competitive relationship between persons,
localities, or discriptions of traffic * * * mugt ® » @ appear.”

1 MO
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Although no precedent was cited, the above was clearly in harmony
with, the Supreme Court decisions interpreting preference and preju-
dice under section 3 of the Commerce Act where shipper competition
was ordinarily a requirement for preference or prejudice but not
discrimination. See for example, 7'exas & Pac. Railway v. 1.0.C., 162
U.S. 197 (1896). In Eden Mining Co. v. Bluefields Fruit & 8.8. Co.,
1 U.S.S.B. 41 (19922), the first reported case in which a violation of
section 17 was alleged, the complainant charged that the exaction of
higher rates from him than from those shippers who agreed to give
respondent their exclusive patronage was not only unduly and
unreasonably prejudicial but also unjustly discriminatory. The Ship-
ping Board propounded the question presented as:

Can the defendants lawfully require the complainants to pay more for carry-
ing the same kind of merchandise under like conditions to the same places than
they charge to others becausc the complainants refuse to pitronize the defend-
ants exclusively, while other shippers do not? (p. 43)

The Shipping Board fou:d that “from the facis of record * * * it is
manifest that the transportation service furnished the complainants
and contract shippers was in all respects identical.” The Board then
concluded and decided that “the exaction of higher rates from the com-
plainants than from other shippers for like service under the circum-
stances involved in this case subjected the complainants to undue and
unreasonable prejudice and disadvantage and constitwted unjust dis-
crimination between shippers, in violation of sections 16 and 17 of the
act.” 20 Significantly, the opinion contains not a word concerning the
presence or absence of a competitive relationship between shippers, nor
need there have been since the services for which different rates were
charged were identical and unjustly diserimminatory.

In Am. Tobacco Co. v. Compagnic Generale Transatlantigue, 1
U.S.S.B. 53 (1923), the shippers involved shipped like traffic over
the same line between the same ports yet, because of respondents’
regulations on collect freight and currency exchange, complainant
paid a higher rate. The Shipping Board said at page 56:

1 §ee also Boston Wool Trade 4sso. v. Bastern Steamsghip Lines, Inc., 1 U.B.5.B. 36
(1922) where absorption of delivery charges on some trafic but not on other traffic was
justified by carrier comeptition on the former but not the latter. Again, this was ir line with
the construction placed on section 3. Texas & Pac. Railway v. I.C.C., supra; Fast Tenn. &¢.
Ry. Co. v.I1.0.0., supra.

20 Thig, of course, ralses the question of whether unjust diserimination under sec. 17 also
constitutes undue or unreasonable preference or prejudice under sec. 16. We do not need te
decide that question here. We note, bowever, that sec. 17 applies only to common carriers
by water in foreign commerce and that if the circumstances and conditions constituting
unjust discrimination under sec. 17 are not encompassed within the scope of gec. 16, ther
it may be possible to argue that unjust discrimination is not probblted in our offshore do
mestic trades, a highly dubious construction ot the act.
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The evidence of record indicates that, from a transportation standpoint, the
shipments of the complainant were similar in every respect to those of shippers
of cigarette paper who prepaid their freight. Insofar as their actusal physical
handling and transportation were concerned, the record is conclusive that the
service rendered by the respondent in connection swith the consignments of each
class of shippers was in every particular identical. It follows that unless con-
ditions incident to the handling and transportation of the complainant's collect
shipments existed which warranted the higher charges exacted, discrimina-
tion within the contemplation of the statute is established.

Again, there was no mention of competition between shippers.” The
line of cases beginning with £'den and exten:ling through Zsbrandtsen
Co. v. [1.8.. 96 F. Supp. 883 (1951) off’d. Sup. Ct. 342 U.S. 9 (1952)
involving the validity of dual rate contracts do not turn upon the
presence or absence of competition,®? and this is consonant with a
proper interpretation of the law since diffe:ent rates would be apph-
cable to shipments of the samne commodity over the same line between
the same ports under the same transportation conditions, depending
on whether the shipper was a contract signatory or not. Thus, the
cases involved unjust discrimination and no competitive relationship
need be shown.® The dmerican Tobaceo case and Rates, Charges, and
Practices of L. & A. Garcin & Co.,2 LS. M.C. 615 (1941) ave yet other
instances where discrimination was involved and no competitive re-
lationship was found necessary.

On the other hand, the line of cases beginning with Boston Wool
and culminating in the West Indics case, involved situations of pref-
erence or prejudice and not discrimination. The cases cited in Wes?
Indies involved situations in which either services were different or
the rates between different points were Involved or there was no ewi-
dence of prejudice or discrimination.?* Thus, in Phila. Ocean Traffc
Burenu v, Exzport 8. 8. Corp., 1 U.S.8.B. 538 (1936}, the rates com-
pared were from a common origin to Philadelphia on the one hand
and New York on the other, while dwmericen Peunut Corp. v.
Mo . 7. o1 UHSS.1B.78 11925), involved ditferent ports of orl-

2 Competition was considered in the further hearing on reparations (see 1 U.8.8.B, 87).

= See e.z. Gulf Intercoastal Contract Rates, 1 U.8.8,B.B, 524 (1834) ; Oontract Rotiting
Restrictions, 2 U.S.M.C. 220 (1839); Contract Rates—Port of Redwood Oity, 2 T.B.M.C.
727 (1945) ; Becretary of Agriculture v. N. Atlantio Qont’l Frt. Conf, 3 FM.B. 20 (1858).

2 The gquestion of whether an agreement to exclusively petronize a carrier 1a a trans-
portation conditior within the meaning of Wight v. U.8., supra, which jnstifies digerimina-
tion has been mooted by Puble Law 87-346 which added sec. 14b to the act. Compare the
BEden Mining case, supra, with Swaemne « Hoxpt, supra

2 Except, of course, the American Tobacco case, supra, which 1s omitted by respondents
trom the quotation as cited to us,
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gin while Boston Wool T'rade Association v. M. and M. T. Co., 1
U.S.5.B. 24 (1921) involved unlike traflic.”

Thus, while the discussions in many precedents often use “preference
or prejudice” and “discrimination” interchangeably, the actual conclu-
sions in a great many, if not all of them, are based upon the distinc-
tion between the two. The failure to make the distinction does not, of
course, make the actual holding in a case wrong. For example, in the
West Indies case, the failure to find a violation of both sections 16 and
17 turned upon the lack of competition between shippers. This was
proper for section 16 but not for section 17. However, no violation
of section 17 could have been found anyway since the rates corplained
were not for transportation between the same points.

We are, of course, aware that section 17 also prohibits rates, fares,
or charges which are unjustly discriminatory between ports; and that,
in such a case, it is difficult to envision a situation where the transpor-
tation involved would be “between the same points.” But whatever
the criteria for measuring or judging unjust discrimination between
ports may be, we find no differences in transportation conditions be-
tween land carriage under the Commerce Act and ocean carriage un-
der the Shipping Act which would warrant the continuation of an un-
fortunate departure from the long-established principles governing
unjust discrimination as between shippers. Indeed, these principles
are such that a difference in the mode of carriage would of itself have
little, if any, bearing upon them. We are unaware of any difference in-
herent in water carriage vis-a-vis land carriage which would justify
the water carrier in charging different rates to two shippers of like
traffic over the same line between the same points under substantially
similar circumstances. Thus, under the doctrine of California v. U.S.,
supra, and the related cases, the principles we have discussed above in
connection with sections 2 and 8 of the Commerce Act are properly
applicable generally to sections 17 and 16 of the Shipping Act, leaving
specific departures to particular future cases.

It is clear then that what is involved here is diserimination and that
section 17 has been violated if the discrimination is unjust. But re-
spondents argue that there is no discrimination at all here, much less
unjust discrimination. How can there be discrimination, ask respond-
ents, when there is only one shipper involved—the U.S. Government—
and you cannot have discrimination “betwecn™ a single shipper. United

% Huber Mfg. Co. v. N. V. Stoomvoart Maeatschappif “Nederland”, 4 F.M.B, 343 (1953)
tarned on the point that it had not been shown that enyone else ever pald the higher rate
complained of, sand in Eagie-Ottowae Leather (o, v. Goodrich Tromsit Oo,, 1 U.8.8.8. 101
(1924), there was no viglation of sec. 16 found, but nowhera in the opinion 1s this fallnre
to find & violatiop expressly grounded on the Iack of an effective competitive relationship.

i1 F.M.C.



NORTH ATLANTIC MEDITERRANEAN FREIGHT CONFERENCE 217

States v. Tozer, 39 Fed. 369 (DCECMO 1889). We might be in-
clined to accept this argument if, among other things, respondents’
past aotions didn’t speak louder than their presemt words. After a
long history of in fact treating the Department of State and the mili-
tary departments as separate shippers and thereby exacting different
rates from each, respondents would now in theory merge the separate
identities and justify the discriminatory exactions. Respondents have,
at least since 1950, consistently conceived of and treated with the State
Department on the one hand and the military departments on the
other as distinct and separate entities each shipping cargoes in his
own right. Thus, the rates applied to State were fixed by the Confer-
ence, while those applied to the military were negotiated by AGAFBO
with MSTS. In cases of shipments for the military, the particular de-
partment appeared on the bill of lading as the shipper, while the
State Department appeared on the bill of lading as shipper of its
cargoes. Indeed, it was this treatment by respondents of State and
the military as separate individual shippers that made possible the
discrimination at issue here. Respondents’ past conduct estops them
from now arguing that the two shippers are one. Further, it seems
to us that the very difference in rates establishes the individuality of
the shippers, no single shipper would stand the exaction of such dis-
parate rates on his shipments. We will not ignore the actualities of
this case and substitute for them a conceptualistic argument which
would allow respondents to perpetuate the discrimination clearly es-
tablished on this record, and we conclude that on the facts of this rec-
ord, that the Department of State and the military departments are
not the same shipper.

Respondents charge that the examiner ignored “transportation con-
ditions” which prompted the establishment of the lower rate to the
military departments and which justify the discrimination, and they
argue that, if these transportation conditions are considered and given
their due weight, discrimination there may be, but it is not, unjust.
It is respondents’ contention that the lower rate on household goods
was granted to MSTS in return for an increase in rates on other com-
modities which move in considerable volume, and that this volume
movement justifies this discrimination. The difficulty here is that the
record in no way gears the difference in rate to the difference in the
two movements, even if volume would justify otherwise unjust dis-
erimination.?® Moreover, it would not seem the rate on one commodity,
if discriminatory, can be justified by the volume of movement of other
commodities.

® “That one shipper furnishes & much greater volume of trafic than another does not

create dissimflarity of circumstances and conditions,”” U.8. v. Tozer, 39 Fed. 869 (D.C.B.D.
Mo, N,D. 1888).

11 F.M.C.



218 FEDERAL MARITIME COMMISSION

Finally, respondents argue that the discrimination if it exists and
even if it is unjust, was beyond their control and therefore since they
could not have corrected the discrimination by their own rate action,
they cannot be held responsible. 7exas & Pacific Ry. Co. v. United
States, 289 U.S. 627 (1938).2" The Conference, on the other hand, in
defense to another charge of unlawful conduct under the act, is quick
to point that the vote on the State Department rate was unanimous,
which means of course that Export and Prudential voted in favor
of the discriminatory rate. Respondents’ argument would have more
appeal had they made just one attempt to alleviate the situation. But
the record is devoid of such attempt. If the respondents anticipated
difficulties with the Conference over the State Department, they gave
no indication of it. They sought help neither from the Conference nor
this Commission. Even after the complaint of the State Department,
respondents made no move to bring the matter up for consideration;
instead, the request was laid over at meeting after meeting.*

A plea of compulsion or lack of control over a discriminatory rate
cannot rest upon an unbroken history of cooperation or acquiescence
in the establishment and maintenance of that rate or the mere possi-
bility that any attempt to correct the discrimination would be blocked
by the foreign-flag lines of the Conference.” See /n the Matter of the
Cuarriage of Military Cargo, supra. This brings us to the question of
whether the Conference has violated section 15. But before consider-
ing 1t, we shall state our conclusion respecting the charge of unjust
discrimination. On the basis of the foregoing, we conclude that re-
spondents Export and Prudential by charging different rates to the
Department of State and the military departments for transporting
the household goods of each over their lines, between the same ports
under substantially identical circumstances and conditions have un-
justly discriminated as between them in violation of section 17 of

2? The court sald at 650 :

“A-carrler or group of carriers must be the common source of the digcrimingtion-—must
effectively participate In both rates, if an order for correction of the disparity is to run
against it or them, Where an order {8 made under sec, 3 [of the Commerce Act] an alter-
pative must be afforded. The offender or offenders may abate the dlacrimination by ralsing
one rate, lowering the other, or altering both * * * The situation must be such that the
carrier or carriers if given ap option have an actual alternative,”

2% It is clear from the record that respondents’ concern was not with the conference but
rather with the new competitive bidding system for flxing rates then under consideration
and the lmpact it would have on military rates. See In the Matlter of the Carriage of
Military Cargo, 10 FMC 69, affd. American Ecporl-Ishrandtsen Lines, Inc. v. Federul
Maritime Commisgion, 350 F. 2d 609 (1967).

® Respondents charge the examiner with yet another error, asserting that he improperly
ghifted the burden of proof onto them. A difference in rates for substantlally identical gerv.
ices is prima fncle discriminatory. Corntract Routing Restrictions, supre. Hearing Counsel,
having established this prima facle case, it was then up to respondents to go forward and
show that the Mecrimination was justified by some bona fide traneportation condition.

11 F.M.C.
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the act. Having found a violation of section 17, it is unnecessary to
determine whether the same activity constitutes a violation of section
16. This disposes of the exceptions of the Military Sea Transportation
Service.

Perhaps, had there not existed two ratemaking bodies with jurisdic-
tion over the rates applicable (the Conference over the State Depart-
ment rate and AGAFBO over the rate for the military), the dis-
crimination would probably never have occurred. Though they voted
for the higher State Department rate, respondents point out that even
if they had been opposed to the rate, they could not have compelled
the fixing of a lower rate since their numbers are msufficent to carry
the vote. (As Hearing Counsel points out, ratio is about 4 to 1 in favor
of the foreign-flag line.) While admittedly, no attempt of record was
made by respondents Export, Prudential or, for :that matter any
American-flag line, to establish a lower rate, and there 1s no showing
in the record that the foreign-flag lines would flatly oppose a lower
rate, we nevertheless are of the opinion that the public interest
demands that the Conference relinquish control over the rates on
cargoes reserved by law for carriage aboard American-flag vessels.
The rates on these cargoes should be fixed by the American carriers
free from actual or potential veto by foreign-flag carviers who may
only carry the cargo if and when space is not available on an American-
flag vessel. What we said in /n the Matter of the Carviage of Military
Cargo, supra, 1s equally pertinent lere:

Whatever petitioners’ precise poxition may be, the implications are quite clear:
That the foreign-flag segment of the Conference may restrict or refuse to sanc-
tion a particular method by which its U.S.-flag member lines may deal with the
U.S. Government on the terms under which cargo reserved by law to those U.S.-
flag lines is to be carried. We think it patently clear that any agreement or any

rule promulgated under it ®* * * would be contrary to the public interest within
the meaning of section 13.

The examiner failed to find that the inclusion of Government cargoes
within the scope of the Conference’s ratemaking power was contrary
to the public interest because Hearing Counsel “vefers to no specific
- act of the foreign-flag operators that shows they have dictated or
intend to dictate [Conference] action in this regard.” This conclu-
sion does not seem to square with a prior statement of the examiner
that:

The Qifficulty in this case stems from the fact that the U.S. lines are partles

to two tariffs each containing an approved but different rate for household goods
to be transported over the same range, In the future, the Commission may wish

11 F.M.C.
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to question the advisability of approving tariffs, or their underlying agreements,
to avold similar occurrences.®

The examiner does not indicate on what ground we should question
the advisability of approving such agreements in the future and, since
apparently some indication of actual or intended dictation or control
is required in the examiner’s view, we would appear without the means
to accomplish what the examiner suggests.

However, we do not hold with the view that we must await actual,
or an expression of intended, domination on the part of the foreign-
flag segment before we can act.** We will not await an actual attempt
by the foreign-flag segment of the Conference to block a rate desired
by the American-flag carriers. For so long as a portion of the dis-
criminatory rates remain under the potential control of the Con-
ference, any attempt to remove the discrimination by Export and
Prudential would be subject to the approval of the membership. And
if, as respondents say, the rate for the military departments was fixed
with an eye on the increase granted on other commodities which move
in such volume, the foreign-flag lines who do not participate in.this
movement to the same extent as the American-flag carriers, may not
with good reason see fit to go as low as the Americans. To prevent
the forseeable conflict, we will grant the Conference a period within
which they may choose one of two alternatives which are etther the
exclusion of Government cargoes reserved by law to carriage by Ameri-
can-flag lines from the coverage of the Conference tariff, or the opening
of all rates on such cargoes.

The examiner concluded that the record was insufficient to establish
that the Conference rate on household goods was so unreasonably
high as to be detrimental to the commerce of the United States within
the meaning of 18(b) (5) and we agree. The fact that the Conference
rate may have been one of the factors which contributed to the State
Department’s decision to provide its overseas employees with
furnished living quarters does not justify a conclusion that the rate
is bad under section 18(b) (5}, nor does the fact standing alone justify
a conclusion that a lower rate is in force in a reciprocal trade. It is not
entirely unlikely that a reduction in that rate will come about as a
result of the removal of the discrimination found herein. An order will
be issued directing respondents to comply with our conclusions in this
proceeding,

& While the two agreements under which the rates in question were fixed were approved
under se¢c. 15, no approval of the rates themselves was granted. The requirement in sec,
18(b) that common carriers by water iun foreign commerce file their rates with the Commis-
slon does not mean that each rate filed with the Commission i3 approved, The mere act of
fillng a rate raises no inference one way or the other concerning the lawfulness of that rate.

& Jt would have been further surprising if Hearlng Counsel had been able to do so
gince the U.S.-flag lines were obviously in favor of the higher Conference rate.
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ORDER

This proceeding having been instituted by the Federal Maritime
Conunission, and the Corinission liaving fully considered the matter
and having this date made and entered of vecord a veport containing
its findings and conclusions thereon, which report is hereby referred
to and made a part hereot;

£t w8 ordered, That respondents American Export Isbrandtsen Lines,
Inc., and Prudential Tines, Inc., cease and desist from the violation of
section 17 of the Shipping Act, 1416, found herein, and within 30 days
from the date of service of this order notify the Commission whetner
they have complied herewith aiwl, if so, the mammer in which parity
of rates between shipments of househiold goods by the State Depart-
ment and by the military depactments has been achieved ; and

It is further ordered, 'Ihat the Noith Atlantic Mediterranean
Freight Conference relinquish control over the rates on cargoes, the
carriage of which is reserved by law to U.S.-flag carriers, and notify
the Commission within 80 days from the date of service of this order
of the manner in which compliance herewith has been achieved.

(Signed) Tnodas Lisi, Secretary.
11 F.M.C.
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Docket No. 6643

InvesTIGATION OF MINIMUM CHARGES AND TERMINAYL DELIVERY
SERVICES—ATLANTIC-GULF/PUERTO RicOo TRADES

Decided December 1, 1967

In a nonsuspended rate increase investigation where hearing counsel has not
shown the increase to be unreasonable, section 3 of the Intercoastal Shipping
Act, 1933, and rule 10(0) of the Commission’s rules of practice and procedure
require a finding of reasonableness.

A tariff rule requiring mandatory store-door delivery by the carrier of minimum
bill of lading shipments while not requiring same of other LTL shipments
is not undue or unreasonable preference and prejudice in violation of sec-
tion 16 first of the act,

A tariff rule requiring mandatory store-door delivery by the carrier of minimum
bill of lading shipments while not requiring it of other LTL shipments is not
unreasonable tariff rule in violation of section 18(a) of the act even though
it may work a slight hardship on a small number of consignees,

Hugh H. Shull, Jr., J. Scot Provan, and Warren Price, Jr., for Sea-

Land Service, Inc., and Gulf-Puerto Rico Lines Inc., respondents.

Donald J. Brunner, Thomas Christensen, E. Duncan Hammer, Jr.,

and &. Edward Borst, Jr., as hearing counsel.

REPORT

By taE Commission (John Harllee, Chairman ; George H. Hearn, Vice
Chairman; Ashton C. Barrett, James V. Day, James F. Fanseen,
Commissioners) :

This proceeding was instituted by order of investigation dated
July 25, 1966, to determine the Jawfulness of certain rates and regula-
tions of respondents Sea-Land Service, Inc. (Sea-Land), and Gulf-
Puerto Rico Lines, Inc. {GPRL).

The mvestigation featured two tariff changes of the respondent car-
riers. Sea-Land and GPRL increased their ocean freight charge on
minimum shipments from $7.50 to $10, and 2lso eliminated terminal
delivery of minimum shipments by requiring consignees to accept
store-door delivery provided by respondents.

* Respondents also increased their minimum shipment store-door delivery rates In

Puerto Rico, but this increase was not included in the investigation.

11 F. M.C.
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The Commission decided to investigate the reasonableness of the
increased minimum rate in view of the fact that it constituted &
33L4-percent. increase. The mandatory delivery rule was ordered in-
vestigated because it was believed that to require store-door delivery
for minimum shipments while allowing terminal delivery of othér
less than trailer load (LTL) shipments might be an unlawful practice
in violation of sections 16 and 18 of the act.

Hearings were held before Examiner Paul D. Pagg, Jr., who issued
his initial decision August 1, 1967. Oral argument was held Septem-
ber 27, 1967.

Facrs
Sea-Land’s Operations

Sea-Land is a fully containerized common carrier by water in the
trade between the U.S. Atlantic coast ports and Puerto Rico ports
for the transportation of cargo.

Sea-Land has LTL facilities at its General Cargo Terminal at the
port authority piers, Elizabeth, N.J., and at its truck terminal at 19th
Street, New York City. Nineteenth Street is primarily an LTL ter-
minal, staffed by ILA labor. Twenty to twenty-five percent of the ship-
ments passing through this terminal are minimum bill of lading ship-
ments. Sea-Land receives about 25 trailer loads per week of LTL cargo
at Port Elizabeth from the 19th Street terminal, and it handles approx-
imately 275 trailers per week of LTL and volume cargo at Port
Elizabeth.

Sea-Land carries about 800 shipments of minimum charge cargo a
week in its Puerto Rican trade accounting for 29 percent of its LTL
traffic. Minimum bill of lading shipments carried by Sea-Land have
been increasing in proportion to its increased handling of freight.

Each minimum bill of lading shipment when received at 19th Street
(New York City), or at Port Elizabeth, is placed on a single pallet and
1s either floored awaiting consignment to a particular LTL trailer or
is taken directly across the terminal platform into an awaiting LTL
trailer. The primary problems of planning and moving LTL cargo are
space, stowage, and handling. Sea-Land must get the maximum cube
out of its trailers, therefore, the loading of LTL cargo into these
trailers is a time-consuming, exacting job.

At San Juan, P.R., Sea-Land has three facilities for unloading LTL
cargo; i.e., the Buchanan Terminal, the Puerto Nuevo Truck Terminal,
and shed D. At San Juan, Sea-Land has had as many as nine vessels
arrive within 1 week, but the average is five vessels per week.

One of the circumstances which led Sea-Land to institute its re-
quired delivery rule on minimum bill of lading shipments was the
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space and truck congestion which occurred at the above-named termi-
nals because of the volume of LTL cargo and minimum bill of lading
cargo. This congestion problem was actually affecting Sea-Land’s
overall service.

There is a 5-day free time period in Puerto Rico, in order to give
shippers time to pick up their cargo. As a result of the increased vol-
ume of cargo coming into Puerto Rico and the fact that these minimum
bill of lading shipments are unloaded onto single pallets and placed
in these LTL terminals, the minimuym bill of lading shipments have
taken up more and more internal terminal space. This growing use of
space for the minimum bill of lading shipments has detrimentally
affected the efficient and effective movement of cargo through the
terminals to delivery trucks. It has also evolved into a massive exter-
nal congestion problem due to the small pickup trucks which come to
these terminals to receive the small LTL minimum bill of lading
shipments.

Additional warehouse space in Puerto Rico is almost nonexistent.
Therefore, there is a need by Sea-Land to move as much of its LTL
cargo through these terminals as quickly as possible. Sea-Land strips
all the LTL containers within 48 hours after the vessel has commenced
stevedoring in San Juan.

The problem of congestion at San Juan is twofold; i.e., the limited
amount of warehouse or terminal space and the congestion of the large
number of trucks that come to pick up cargo at the three terminals of
Sea-Land. Usually LTL cargo waits in the terminals for the fifth day.

Since the institution of the mandatory express delivery service of
minimum bill of lading shipments in July 1966, there has been an im-
provement in the operations of the Puerto Rican terminals of Sea-
Land and in its overall service to the trade. One basic improvement
since the inauguration of the delivery rule has been Sea-Land’s facility
to strip the incoming containers from the vessels much faster because
there is more space. The minimum bill of lading shipments are stripped
at night and loaded into trucks and delivered the following day, thus
leaving that space available the following day for stripping of other
LTL cargo. There has also been an improvement in the rapidity with
which Sea-Land is now able to move LTL shipments other than mini-
mum shipments.

Sea-Land, in its constant review of its rate levels, determined that
the rate levels on minimum bill of lading shipments were not compen-
satory and thus instituted the increased charges from $7.50 to $10.

As justification for the increase, Sea-Liand points out that the cost of
cutting a Puerto Rican waybill averages between $1 and $1.70 per way-
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bill. However, not included in this cost is the expense of handling the
paperwork in the General Cargo Terminal; the fringe benefit paid to
documentation employees ; capitalization of office equipment (e.g., bill-
ing machines, desks, typewriters, computers, etc.) ; rental; office sup-
plies (e.g., waybill forms, bill of lading forms and container manifest
forms) ; postage or mailing of freight bills; helicopter service; cost
of Sea-Land’s Customer Service Division ; the cost of paperwork on the
piers, paperwork for Customs, sales, interline, wharfage collection;
handling of the delivery of the cargo destination; tax collector, ete.
The cost of cutting a bill of lading on a minimum shipment is the same
as it is for a trailer load shipment.

Sea-Land points out that minimum shippers cause certain other
problems which produce greater costs for Sea-Land. These problems
are attributed to the fact that minimum shippers, who only occasion-
ally use Sea-Land’s services, are ignorant of the paperwork connected
with the movement. Types of problems are failure to have dock re-
ceipts, lack of measurement of the cargo, and tracing of the shipment
for the shipper, all of which costs Sea-Land and additional amount
of time, money, and labor.

The record shows that Sea-Land showed a profit for its operations
in 1965 and for the first half of 1966, In the first half of 1966, Sea-
Land realized a net profit in their Puerto Rican operations of
$1,873,000.

GPRL Operations

GPRI, an affiliate of Sea-Land, is a breakbhulk common carrier by
water between ports in Puerto Rico and the U.S. gulf coast ports of
New Orleans, La.,and Mobile, Ala.

GPRL has only two vessels in operation, with one vessel arriving
each week at the Port of San Juan. GPRL handles an average of 150
to 165 mimimum shipments a vessel. GPRL berths at pier 11, Puerta
de Tierra, and has preferential berthing rights on pier 12 extension.
These facilities are located on the other side of the harbor from Sea-
Land’s berthing facilities. It takes GPRL 2 full days to normally dis-
charge approximately 3,700 tons of cargo at San Juan and the vessel
then proceeds to Ponce and Mayaguez.

GPRL has an agreement with truckers who deliver cargo from
GPRL’s pier. GPRI. uses approximately 38 truckers for LTL delivery
service in Puerto Rico and it has Leen the experience of GPRL that
the rates charged in the delivery service by GPRL are less than a con-
signee would pay if he engaged a private trucker.

All shipments that move via GPRL are prepaid shipments and the
payment for delivery service on delivery cargo (including minimum
bill of lading shipments) is made in the United States.

11 F.M.C.
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Although congestion at the docks is definitely a problem, it is not
the primary cause of instituting the express delivery rule. GPRL in-
stituted its express delivery service to increase its LTL service and as
a loss prevention method. It has been the experience of GPRL that the
minimum ocean bills of lading shipments are high value commodi-
ties, and that GPRL’s claim exposure was many times the freight
moneys which it had earned for carrying cargo from the point of ori-
gin in the United States to its facilities in Puerto Rico.

Express delivery charges on the minimum charge shipments are
peid directly to the truckers. GPRL does not make any revenue from
the rates under this rule, yet the rule is a cost reducing action in that
it cuts down on handling at the destination terminal, the shipments
move faster, there is less congestion inside and outside the warehouse
facilities and there is less exposure to theft and pilferage.

The reason given by GPRL for raising its minimum bill of lading
charge from $7.50 to $10 was the fact that GPRL was losing money
and seeking new revenue sources. GPRL’s witness had no specific cost
studies to indicate that GPRL lost money on a particular $7.50 mini-
mum charge shipment.

GPRL did not show a net profit in 1965, and during the first 6
months of 1966, there was a loss of $360,000; and although the final
figures for the 12 months of 1966 were not completed, it is estimated
that the loss will be somewhere in the vicinity of $450,000.

The $10 figure was chosen because certain GPRL competitors in
the trade (South Atlantic & Caribbean Line, Inc., TMT Trailer Ferry,
Inc., and Alcoa Steamship Co.) have a similar $10 minimum charge.
Other carriers in the trade, including AUT, Lykes Bros., Seatrain,
and Motorships, have a minimum charge of $7.50.

GPRL asserts that its cost for handling the paperwork on a partic-
ular shipment is in the vicinity of $4 for each shipment. This includes
the paper handling, both in the United States and in Puerto Rico.

Since 1962, when GPRL’s minimum bill of lading of $7.50 was in-
stituted, there has been a definite increase in the cost of doing business

and in labor costs, both at the ports of Mobile and New Orleans, and

in Puerto Rico.

In Puerto Rico, GPRL has received no protests in reference to the
increased minimum bill of lading charge, but it has received some pro-
tests regarding its express delivery service and charges therefor. For
instance, a department store might receive shipments via various lines
and have a contract with a trucker to go to the docks and pick up what-
ever cargo was there. GPRL would not surrender minimum charge
shipments to such truckers.

11 F.M.C,
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Hearing counsel attempted to develop shipper reaction to respond-
ent’s proposed tariff changes by sending a questionnaire to some 900
shippers, whose names were obtained from respondents’ manifests evi-
dencing shipments after the tariff changes went into effect. A pproxi-
mately 325 responses were received of which approximately 50 indi-
cated some sort of opposition to the changes. Fifty-two such letters
were offered in evidence by hearing counsel and were received.

Respondents vigorously objected to the admission of these letters,
but twice offered to stipulate that “50 out of 900 letters sent out and
825 responses expressed some opposition to the proposed minimum
charge increase and/or mandatory delivery.”

The remainder of the 325 responses not admitted into evidence were
furnished to respondents, and it was agreed that further hearings
would be held should respondents wish to rebut the 52 letters offered
in evidence. By letter of March 7, 1967, respondents advised the ex-
aminer they had decided not to request a further hearing. By letter
of March 9, 1967, the examiner allowed respondents, pursuant to their
request, until March 17, 1967, to offer late filed exhibits compiled from
the remaining letters. No such exhibit was offered.

Discussion

There are two separate issues before us in this proceeding. We must
decide whether respondents’ increased rate on minimum shipments is
just and reasonable, and we must decide whether respondents’ manda-
tory delivery rule is unjust, unreasonable, or unduly or unreasonably
preferential or prejudicial to any description of traffic.

Increased Rate

The examiner determined that respondents’ rate increase from $7.50
to $10 on minimum shipments is not unjust, unreasonable, or otherwise
in violation of the law. He determined that respondents have intro-
duced relevant and substantial evidence requiring a finding that the
increased rates are just and reasonable. On the basis of this finding,
the examiner deemed it unnecessary to rule on the question of which
party has the burden of proving the reasonablenes or unreasonable-
ness of the rates. We reach the same result as the examiner that the
rate increase must be adjudged to be reasonable. However, we feel
compelled, on the basis of the record, to take a different route toward
reaching that result.

Respondents have maintained that various facts of record support
the proposition that the $10 minimum charge is at least no greater
than the actual costs to respondents of handling minimum charge ship-
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ments. The examiner agreed that the rate was reasonable but did not
specify which facts supported that proposition. Hearing counsel have
excepted to this finding by the examiner and seek to show that the
facts upon which respondents rely do not support a conclusion of
. reasonableness.

Respondents rely on the following facts of record to support their
argument that the rate is reasonable:

1. Minimum charge shippers who ship only occasionally and who
may be ignorant of the rules and regulations or the necessary paper-
work with respect to the movement of their traffic to Puerto Rico tend
to create three major problems:

a. Lack of dock receipts.
5. Lack of measurement of the cargo.
¢. Thetracing of the shipment for the shipper.

These problems produce costs to Sea-Land in time, money, and labor.

2. The loading and handling of LTL cargo (which includes mini-
mum charge cargo) by Sea-Land is a time-consuming, exacting job.

3. Minimum charge shipments via both Sea-Land and GPRL are
high value shipments.

4, LTL shipments, including minimum shipments, are subjected
to more than normal surveillance by the Loss Prevention and Claims
Department of GPRL. Additional paperwork for these type ship-
ments is necessary.

5. GPRL and Sea-Land compete with South Atlantic & Caribbean
Line, Inc., and TMT Trailer-Ferry, Inc., out of Florida, both of
which maintain a minimum charge of $10. Alcoa, who was formerly
in the trade from the gulf, also had & minimum charge of $10.

6. The freight forwarder charges in New Orleans for documenta-
tion alone are $15.

7. Freight forwarders who handle Sea-Land traffic charge for
paperwork from $10 to $20 per shipment.

8. GPRL increased its minimum charge as 2 means of reducing its
losses, which amounted to $360,000 in the first 6 months of 1966 and
are estimated to be in the vicinity of $450,000 for the entire year.

9. GPRL has sought other ways to increase its revenues; as for
example, an increase of $1 per thousand board feet on lumber.

10. The cost to GPRL for necessary processing of papers for each
minimum shipment is approximately $4.

11. Sea-Land’s cost of cutting a Puerto Rico waybill averages be-
tween $1 and $1.70, but this does not include expense of: the paper-
work in the general cargo ferminal, the fringe benefit paid to docu-.
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mentation employees, capitalization of office equipment, rental, office
supplies, postage and mailing of freight bills, helicopter services, cus-
tomer service division, paperwork on the piers, paperwork for Cus-
toms sales, interline, wharfage collection, handling of the delivery
of the cargo at destination, tax collector, etc.

12. Since 1962, when GPRL minimum bill of lading charge of
$7.50 was instituted, there has been a definite increase in the cost of
doing business and in labor costs at the Ports of Mobile, New Orleans,
and in Puerto Rico.

13. The revenue increase to GPRL represented by the increased
minimum charge is estimated at $25,000 per year.

14. The average weight of Sea-Land’s minimum shipments is 210
pounds, although this could range to as much as 800-900 pounds.

15. Shipping documents used by Sea-Land include: a 15-part way-
bill, a five-part container manifest, a short form or long form bill of
lading, a standard dock receipt, a through bill of lading which 1s
combined inland/ocean bill of lading.

16. GPRL has received no protests in Puerto Rico in reference to
the increased minimum bill of lading charge.

While respondents and the examiner feel that these facts con-
clusively support the finding of reasonableness of the rate, we are
not so convinced. The only conclusion supported by the enumerated
facts is that there are many factors and related expenses involved in
carrying even a minimum shipment from the United States to Puerto
Rico. However, none of the enumerated facts shows what it costs to
ship any specified amount of cargo by either carrier. To conclude that
the facts of record support a finding of reasonableness would be a
mere gratuitous finding.

In view of our disagreement with the examiner’s conclusion in this
respect, we are required to deal with the burden of proof question
raised by hearing counsel.

Hearing counsel are of the opinion that respondents should have
the burden of proving the rate increases to be reasonable, and that
respondents have failed to do so.

Respondents argue that the burden of proof is on the carrier only
in suspension cases and since the rates in question were not. suspended
the burden of proof is not theirs.

Hearing counsel have not shown the rates to be unreasonable and
they admit that if they have the burden of proving the increase un-
just and unreasonable, a finding that it is just, reasonable, and lawful
must be made.

Section 8 of the Intercoastal Shipping A.ct, 1933, provides for hear-
ings concerning the Jawfulness of new rates filed with the Commission.
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The second paragraph of that section provides for the suspension of
such rates pending such hearing and decision thereon. The second
paragraph further provides:

At any hearing under this paragraph the burden of proof to show that the
rate, fare, charge, classification, regulation or practice is just and reasonable
shall be upon the earrier or carriers,

While the “paragraph?” referred to in the quoted sentence refers only
to suspension rate cases, hearing counsel argue that Congress could
not have intended to place the burden of proof on the carrier only in
suspension cases.

Hearing counsel argue that nonsuspension rate cases were neither
mentioned nor alluded to in the legislative history of section 3. Fur-
ther, that no nonsuspension rate case was decided by the Commission’s
predecessors prior to the above-mentioned amendment. Hearing coun-
sel feel that this compels a conclusion that Congress did not consider
nonsuspension rate cases, and the only distinction they intended to
make was between suspension cases and ordinary complaint cases, not
between suspension and nonsuspension cases.

Hearing counsel quote legislative history passages ® indicating that
in suspension cases the carvier has the burden of proof for if the
rule were otherwise, the carrier might remain mute and require the
Commission to present evidence, the bulk of which may be in the pos-
session of the carrier, Hearing counsel submit that the same logic
should apply in nonsuspension cases, since Congress intended no
distinction between the two.

Hearing counsel further state that rule 10(o) of the Commission’s
rales of practice and proceduve, which also would place the burden

2 Hearing counsel quote the fellawing paxsages :

(1) Fr:m the H, Rept. 524, of June 12, 1939, and the 8. Rept. 724 of July 5, 1939, both
titled “Amending Certain DProvistons of the Merchant Marine and Shipping Acts” !

“Section 2 clarities section 3, Interconstal Shipping Act, 1933, to establish in o muany
words the rule believed to be applicable under existing law, that in cases involving tha
guspension of rates the burden of prouvf is on the carrler to show that the rates, practices
etc., are just and reasonable, If the rule were otherwise, the carrier might remain silent
and require the complainant or the Marvitime Commission to present evidence, though iu
most sitnations the bulk of such ovidence is in the possession of the carrier. It is evident
that Congress when it established the exixting law, did not intend to permit such a result.”

“Under the seetion as amended, the buvden of proof wilt uot he plaved on the eierier in
ordinary complaint proceedings, bur only in suspension proceedings.”

{2} From the H. Doc. 208. “Letter from thc Chalrman of the United States Maritime
Commission Transmitting the Maritime Commission Recommendation for Legislation™:

“It {a suggested that section 3, Intercoastal Shipping Act, 1933, be amended to provide
that In cases involving the suspension of rates the burden of proof is on the carrier. The
Commisslon believes this to be the cnse under present law, as has been inferred in many
decisions of the Commission’s predecessors. If the rule was otherwise the carrier might
remain mute and require the Commission or the complainant to present evidence, the bulk
of which may be in the possession of the c¢arrier, a situation evldently not intended by
Congress when it estublighed the law.”
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of proof on carriers only in suspension cases, is void inasmuch as it
does not reflect the intention of section 3 of the Intercoastal Act.
Rule 10(0) reads:

(0) Burden of proof (46 CFR 502.155). At any hearing in a suspension
proceeding under section 3 of the Intercoastal Shipping Act, 1933 Rule 5(g),
the burden of proof to show that the suspended rate, fare, charge, classification,
regulation or parctice is just and reasonable shall be upon the respondent carrier
or carriers. In all other cases, the burden shall be on the proponent of the
rule or order.

Respondents feel that section 3 of the Intercoastal Act and rule
10(0) of the rules of practice and procedure are quite clear in requiring
that the carrier sustain the burden of proof only in suspension rate
rases. Respondents submit that it is absurd to think, as hearing counsel
suggests, that (‘ODO‘IGSS m 1939, envisioned that all investigated rates
nmunst be suspended.

Respondents submit that rule 10 (o) cannot, as hearing counsel would
w ish, be altered in this proceeding and that the C‘omnnssmn would
have to follow its normal rulemaking procedures to effect any such
amendment.

Finally, respondents suggest that when the language of a statute
expresses an intention that is reasonably intelligible and plain, it
may not be modified by resort to construction or conjecture. Resort
to extrinsic aids in construction of clear statutory language is un-
necessary. Respondents feel that section 3 of the Intercoastal Act is
as clear as any statutory language can be and does not permit a con-
clusion that the carrier has the burden of proof in nonsuspension
cases.

s respondents have indicated, both section 3 of the Intercoastal
Act and rule 10 (o) of our rules of practice and procedure quite clearly
place the burden of proof on the carriers only in suspension rate
cases. The many arguments of hearing counsel as to how the rule
should read or how it was meant to be interpreted do not change this
fact. Neither are we convinced that the legislative history passages
cited by hearing counsel support their position that section 3 is meant
to apply to all rate cases, whether suspended or not. Both quoted pass-
ages specifically state that in cases involving suspension of rates the
burden of proof is on the carrier. We cannot impute to Congress
an intention which is not clearly established by.a reading of the statute
and its legislative history.

Hearing counsel also rely on our statements in docket 1182, Rates
from Jacksonville, Florida to Puerto Rico (10 FM( 376), to support
their position that the carrier should have the burden of proof. In
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docket 1182, we required the carrier to show that cost or other trans-
portation conditions justify a rate policy which on its face worked
a preference to a particular port served by that carrier. The rate in
question had not been suspended. In 1182, the rate policy was prefer-
ential on its face and therefore can be differentiated from the instant
proceeding. In such a case we require the carrier to go forward and
show why the prima facie preference should not be fatal to the ap-
proval of the rate policy in question.

The instant proceeding does not involve a rate change which is on
its face preferential, prejudicial, or unreasonable. It involves a rate
increase. The increased rate was investigated, but was not suspended.
Section 3 of-the Intercoastal Act and rule 10(0o) of FMC rules of
practice and procedure place the burden of proof on hearing counsel.
Hearing counse! have not demonstrated the increase to be unreason-
able. We can only conclude that it is not.

Delivery Bule

Respondents’ mandatory delivery rule on minimum shipments
provides that consignees must accept delivery &t their store door.
Respondents have an agreement with truckers in Puerto Rico who
furnish delivery of the cargo. The rule does not permit consignees
of mininium shipments to pick up cargo at the terminal.

Respondents feel the mandatory delivery is necessary and is justi-
fied because it relieves the congestion at the terminals and greatly
adds to the general operating efficiency of the terminals.

Hearing counsel opposed the rule. They feel that the gain in opera-
tional efficiency does not justify violations of the Shipping Act. Hear-
ing counsel maintained the rule was violative of sections 16 and 18
of the act in that 1t denies free time and an option to have terminal
pickup on minimum shipments.

The examiner concluded that the mandatory delivery rule is an
unjust and unreasonable practice in violation of section 18(a) of the
act and subjects cargo moving at minimum rates to undue and unrea-
sonable prejudice and disadvantage in violation of section 16 of the
act. The examiner’s conclusions are based on his finding that the rule
strips minimum shipments of 5 days’ free storage to which they are
entitled, and also strips them of the option to pick up the cargo at
the dock, while allowing other LTL shipments to continue to receive
these two advantages. The examiner states that before the advent of
this rule minimum shipments paid for these two items in their charges
and that they continue to pay for them now in view of the tariff in-
crease, but do not receive them.

11 F.M.C.
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Respondents have excepted to the examiners’ findings, both that
the mandatory delivery rules constitute unjust and unreasonable prac-
tices in violation of section 18(a) of the act, and that such rules violate
section 16 of the act.

We are compelled to agree with respondents and reverse the exam-
iner on these points.

The record is abundant with evidence indicating that congestion was
a problem at the terminals in Puerto Rico and that the congestion was
actually affecting Sea-Land’s overall service. The congestion problems
are largely due to the restricted space available at these terminals.

Respondents instituted the mandatory delivery rule in an attempt
to alleviate the congestion. Under the rule, respondents effect store-
door delivery of minimum shipments.

Minimum shipments were selected for the mandatory delivery rule
for several reasons. Minimum shipments are loaded onto space-
consuming, pallets and since the number of minimum shipments to
Puerto Rico is quite large (800 per week for Sea-Land), they make o
sizable contribution to congestion. Congestion is further caused by
the large number of trucks required to pick up the minimum ship-
ments. A large number of trucks is required, since an individual con-
signee is generally picking up either a single or just & few minimum
shipment parcels. There is the further matter of loss and damage
claims. Minimum shipments are generally relatively high-valued shlp-
ments, and are particularly susceptible to theft when stored in the
bermmals The loss and damage problem was the primary reason GPRL
instituted the delivery rule. While congestion is also a problem for
GPRL, the extent of congestion at its terminals is not as great as at
Sea-Land’s.

Respondents have indicated that the reason all L'TL consignees were
not similarly made subject to these delivery rules was simply that
there is not enocugh L'TL equipment available to respondents to permit
them to perform delivery for all this class of traffic.

The record also shows that the mandatory delivery rule has produced
highly satisfactory results. This was conceded by hearing counsel
and by the examiner.

It becomes apparent that respondents’ reasons for instituting the
rule are valid. The rule is shown to accomplish the purpose for which it
was instituted. It will also be shown that the rule does not result in
the violations of the Shipping Act, alleged by hearing counsel and
found by the examiner.

The examiner found that the rule violated sections 16 and 18 of
the act in that it denied minimum shipments s reasonable amount of
free time which carriers have always been required to furnish to cargo.
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It cannot be denied that respondents’ rule deprives minimwmn ship-
ments of free time. Nevertheless, it will be shown that the rule elimi-
nates the need for free time and thereby results in no loss for minimum
shipments.

Our predecessor and the courts have had occasion to consider free
time and have, as the examiner here found, recognized that water
carriers :

* * * are required by their transportation obligation, absent a special con-
tract, to unload the cargo onto the dock ; segregate it by bill of lading and count,
put it in a place of rest on the pier so it ig accessible to the consignee, and afford

the consignee a reasonable opportunity ¢o come and get it. American President
Lines Ltd. v. FMB, 317 F. 24 887 (D.C. Cir., 1962).

The purpose of free time, however, is to offer consignees a reason-
able time to pick up cargo without being assessed demurrage charges.
Free time is not designed to allow free storage of cargo. In Storage of
Import Property, 1 U.S.M.C. 676 at 682 (1937), our predecessor stated
that :

As a proper part of their transportation service respondents should allow only
such free time as may be reasonably required for the removal of import property
from their premises, based on transpontation necessity and not on commerecial
<<onvenience,

Under respondents’ mandatory delivery rule there is no need for free
time, Delivery ismade by respondents. They need allow no time for the
removal of propenty when they take it upon themselves to make de-
livery. And as previously indicated, since free time is not designed to
permit free storage, minimum shipments are denied nothing which
the concept of free time typically includes. No finding of a violation of
either sections 16 or 18 of the act can be based on this denial of free
time.

The second basis for the examiner’s finding of section 16 and sec-
tion 18 violations is the fact that respondents’ delivery rule does not
afford minimum shipment consignees an option to pick up the cargo.

Hearing counsel suggest that the delivery rule is violative of the
act for the same reason. Hearing counsel point out that a number of
shippers have expressed a desire to perform their own pickup and aver
that they could perform it at a cost less than that which respondents
charge, and further that they often have to come to the terminal to.
make other LTL pick ups and could pick up the minimum shipments
at the same time.* Hearing counsel feel it is unreasonable, therefore,
to refuse a pickup option,

8 The shipper sentiment was recelved by hearing counsel by means of & questlonnainé
gent by hearing counse¢l to approximately 900 shippers. Respondents have objected to th
use of this evidence inasmuch as 1t 18 largely heresay and respondents could not u‘oj
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On its face, the rule appears to constitute a prejudice to minimum
shipment cargo and a preference to all other LTL cargo inasmuch as
other LTL cargo is afforded a pickup option and minimums are not.
The examiner found that it did constitute a preference and was, there-
fore, violative of section 16 first of the act which forbids undue or
unreasonable preference or prejudice to any description of traffic. The
examiner also based his finding that the rule constituted an unreason-
able tariff regulation under section 18(a) of the act on the same
failureto afford a pickup option.

In reference to the section 16 violation, we have often held that all
preference, prejudice, or discrimination is not necessarily undue,
unjust, or unreasonable. In Philadelphia Ocean Traffic Bureau v.
Export Steamship Corp., 1 U.S.S.B. 538 at page 541 (1936), it was
stated :

It is well settled that the existence of unjust discrimination and undue prej-
udice and preference is a question of fact which must be clearly demonstrated
by substantial proof. As a general rule there must be a definite showing that the
difference in rates complained of is undue and unjust in that it actually operates
to the reel disedvantage of the complainant. [Emphasis added.]

Our closer scrutiny of the rule and its effects has disclosed that the
apparent preference or prejudice here is not undue, unjust or unreason-
able inasmuch as it does not operate to any real disadvantage to mini-
mun shipments. We have shown how minimum cargo has lost nothing
by being denied free time. It is also true that respondents’ delivery
service is performed at.a rate less than a consignee would pay if he
engaged a private trucker. The only disadvantage then is to those few
consignees who choose to perform their own pickup. Only a very small
number of those to whom the pickup option was denied have expressed
dissatisfaction with the sitwation. Furthermore, not a single shipper
or consignee appeared at the hearings to testify in opposition to the
rule after the rule had been in operation for almost 9 months. Most
importantly, any inconvenience or additional cost burden imposed on
minimum shipment consignees will necessarily be slight and will be
far outweighed by the attendant benefits of the rule which are mani-
fested in the form of terminal operating efficiency and elimination of
loss.and damage claims.

The same reasoning is applicable to a determination of whether
the delivery rule is an unreasonable tariff practice in violation of sec-
tion 18(a) of the act.

bxamine. An analysis of the replies to hearing counsel’s questionnaire discloses that of
00 shippers contacted only 50 expressions of opposition, either to the increased minimum
harge or the dellvery rule were received. Of the 50 objections only 22 expressed disapproval
vith the delivery rule. It is shown infra how the use of this evidence does not prejudice
tespondents,
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Numerous ICC cases have recognized a carrier’s right to make rea-
sonable regulations as to points at which it will deliver various classes
of property especially in the case of congested terminals. Nutile Fruit
Co. v. Boston & M.R.,155 1.C.C. 221 (1929) ; Bahrenburg Br. & Co. v.
A.C.LR.R. Co., 24 1.C.C. 560 (1912); Kriel v. B & O R.R. Co., 41
1.C.C. 434 (1916).

Hearing counsel have contended and the examiner has found, how-
ever, that this is not a reasonable regulation. As indicated above, we
think it is a reasonable rule even though a very few may suffer a hard-
ship therefrom. In Blackman v. Southern B. Co., 10 1.C.C. Rep. 352
(1904), it was averred that a particular storage charge was unrea-
sonable in that it was higher than the usual public warehouse charge
in the same area. The charge was ultimately determined to be reason-
‘able, and it was observed that:

* * * any rule which in its general application is beneficial may in particular
Instances work a hardship, but this does not afford a sufficient reason for declar-
ing the rule, in itself, unreasonable.

This principle is applicable here. Although respondents’ delivery
rule may work a slight hardship on a few who are denied their pref-
erence of performing their own pickup, the rule is nevertheless a rea-
sonable one in that it goes a long way toward eliminating a problem
of congestion and of eliminating loss and damage claims at respond-
ents’ various terminals in Puerto Rico.

For the above reasons, we feel the rule neither works an unreason-
able preference or prejudice under section 16 of the act nor constitutes
an unreasonable tariff rule under section 18(a) of the act.

s/ THoMas Lisr,
Secretary.
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Docket No. 6643

InvesTiGaTION OF MINIMUM CHARGES AND TERMINAL DELIVERY
ServicEs—ATLANTIC-GULF/PUERTO R1cO TRADES

ORDER

Full investigation of the matters involved in this proceeding have
been had, and the Commission on this date has made and entered on
record a report stating its conclusions and decision thereon. Said re-
port is hereby referred to and made a part hereof, in which it is
found that the increased rates of respondents Sea-Land Service, Inc.,
and Gulf-Puerto Rico Lines, Inc., here under investigation are not
unjust or unreasonable, and in which it is found that respondents’
mandatory store door delivery rule on minimum shipments is neither
unreasonable nor unduly or unreasonably preferential or prejudicial;

It is ordered, That this proceeding is discontinued.

By the Commission.

(Signed) Twuomas Laisi,
Secretary.

11 F.M.C.
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Docker No. 65-14

IN THE MaTTER OF FREE T1ME AND DEMURRAGE PRACTICES ON INBOUGND
Carco aT New Yorx HARBOR

Decided December 4, 1967

Free time and demurrage rules, regulations and practices on import cargo at
the Port of New York found not shown to be unjust and unreasonable within
the meaning of section 17, Shipping Act, 1916, or contrary to General Order
8, Part I. Such rules, regulations and practices will be unlawful in the future
unless modified in certain respects and General Order 8, Part I is amended
to provide for:

(1) Insertion of words “longshoremen’s strikes” in section 526.1(d) as a
factor preventing consignee’s removal of cargo.

(2) Free time or first period demurrage as specified in the appropriate
tariff, in case of carrier inability or refusal to tender cargo for delivery
under section 526.1(c) arising after expiration of free time.

(3) Assessment of first period demurrage charges, after expiration of
free time, when consignee is prevented from removing his cargo, within the
meaning of section 526.1(d), by a longshoremen’s strike which affects only
one pier or less than a substantial portion of the port area. ,

(4) A new section 526.1(f) requiring, following a longshoremen’s strike
of five days or more, extension of free time for a period not less than five|
days, exclusive of Saturdays, Sundays, and legal holidays, or first period| |
demurrage for five calendar days beyond the time at which they would
normally terminate, depending upon position of cargo at commencement
of strike. Such extensions shall apply only if cargo is actually picked up)
within such extended time or, if an appointment system acceptable to both
carriers and consignees is adopted, within 24 hours of advance notification
that cargo is available for pickup and readily accessible ; provided, however,
that time not be extended more than 24 hours beyond the additional free
time or demurrage period.

Elkan Turk, Jr. for respondents, parties to FMC Agreement No
6015.

Burton H. White, Elliott B. Nizon, and Henry F. Minnerop fo
respondents, West Coast of Italy, Sicilian and Adriatic Ports/North
Atlantic Range Conference (WINAC), Continental North Atlantig
Westbound Freight Conference, French North Atlantic Westbound
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Freight Conference, Swiss North Atlantic Freight Conference, Mar-
seilles/North Atlantic U.S.A. Freight Conference, member lines of
these Conferences as named in the orders of investigation, and Ham-
burg-American Line, North German Lloyd, Scandinavian American
Line, and Northeast Marine Terminal Co., Inc.

John B. Mahoney, John G. McGarrahan, Richard Nicoletti, and
Edmund C. Smith for respondents, parties to Free Time and Demur-
rage agreement 7115 and East Coast South American/New York Free
Time Agreement (FMC No. 7525).

Ronald A. Capone and Robert H. Binder for respondents, North
Atlantic Westbound Freight Association and its member lines.

Elmer C. Maddy and Baldvin Einarson for respondents, Calcutta,
East Coast of India & East Pakistan/U.S.A. Conference, FMC Agree-
ment No. 7555, and the West Coast of India & Pakistan/U.S.A. Con-
ference, and member lines as named in the orders of investigation.

Joseph Hodgson,Jr. and Harvey M. Flitter for respondent, Seatrain
Lines, Inc. :

Seymour H. Kligler for respondent, South African Marine Corp.

Robert L. Dausend for respondent, Sea-Land Service, Inc.

Sterling Stoudenmire for respondent, Waterman Steamship
Corporation.

Joseph A. Byrne for respondents, New York Terminal Conference
and constituent members.

James A. Flynn for Atlantic Cargo Inspection Corporation.
Henry E. Foley and Chester H. Gourley for intervener, the Mas-
sachusetts Port Authority.
William L. Marbury, Frederick H. N. Heeman, and Philip G. Krae-
mer for intervener, the Maryland Port Authority.
Sidney Goldstein, F. A. Mulhern, Arthur L. Winn, Jr., Samuel H.
M oerman,J . Raymond Clark, and James M. Henderson for intervener,
the Port of New York Authority.
Morris Duane, George F. Mohr, and Warren Price, Jr. for inter-
vener, the Delaware River Port Authority.
Aaron H. Glickman for intervener, the California Association of
Port Authorities.
Thomas L. Whipple for intervener, the Boston Marine Terminal
Pssociation.
Bryce Rea, Jr. and Thomas M. Knebel for intervener, the Middle
htlantic Conference (of motor carriers certificated as common carriers
y the Interstate Commerce Commission).

Seymour Graubard and Michael H. Greenberg for intervener, the
[merican Institute for Imported Steel, Inc.

11 F.M.C.
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Thomas D. Wilcox for interveners, Toyomenka, Inc. and CAP Sales
Corporation.

T.P. H. Aitken for intervener, the Cocoa Merchants Association of
America, Inc.

J. Elliott Burt for intervener, the Green Coffee Association of New
York City, Inc.

Gerald H. O’Brien for intervener, the National Council of American
Importers.

Harold Bruce for intervener, the Association of Food Distributors,
Inc.

Stephen E. Estroff for intervener, the American Spice Trade As-
sociation, Inc.

Donald J. Brunner, Norman D. Kline, David N. Nissenberg, and
Samuel B. Nemirow, as Hearing Counsel.

REPORT

By taE Commission: (John Harllee, Chairman; George H. Hearn,
Vice Chairman; Ashton C. Barrett, James V. Day,
Commissioners.)*

We instituted this investigation, by orders served May 12, June 11,
and August 18, 1965, to resolve certain free time and demurrage prob-
lems in the Port of New York on inbound cargo. One hundred and
sixty-eight parties were made respondents to the proceeding, includ-
ing ocean common carriers, both conference and independent, mem-
bers of the Free Time and Demurrage Agreement, stevedoring and
terminal companies, and a terminal conference operating in the Port of
New York. Numerous parties intervened, including certain port au-
thorities, a port terminal association, a motor common carrier confer-
ence and importers and import trade associations. Extensive hearings ;
were held in New York City before Examiner Charles E. Morgan; |
who, on October 17, 1966, issued an Initial Decision to which excep-| |
tions and replies to exceptions were filed. We heard oral argument on|
March 15, 1967.

Tar Situation AT NEw Yorx

There was a strike of longshoremen commencing January 11, 1965,
which rendered New York Harbor, among others on the East and Gulf]
Coasts, inoperative. At the end of this strike, an abnormally large num-
ber of ships discharged their cargoes quickly, and this, added to the
inbound cargoes left on the piers prior to the strike, caused greater
than normal congestion on the shore side of the piers in the Port of

*Commissioner Fanseen did not participate.
11 F.M.C.
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New York. Protests had been received by the Commission, from im-
porters as to the demurrage charges applicable during and subse-
quent to this longshoremen’s strike, and from truckers with respect to
the shore-side congestion of the piers subsequent to the strike.

Free time on import cargo at the Port of New York in most trades is
five days, but in some trades six days are allowed. This free time com-
mences on the first day following that day on which a ship is fully
discharged, and is based on working days, excluding Saturdays, Sun-
days, and holidays. The purpose of free time is to give a reasonable
period during which an importer-consignee can pick up his cargo
after it has been unloaded from the ship onto the dock.

Some importer-consignees may receive more than the usual five days
of free time to pick up their cargoes even in normal times. This can
occur when a particular consignee’s cargo is available for pickup prior
to the day that the ship is fully discharged, e.g., 2 ship might take
four days to be fully discharged whereas some of its cargo may be
available for pickup on the first day of discharge.

Demurrage on import cargo commences after free time expires.
Demurrage is the charge assessed for the use of the pier facilities, for
watchmen, fire protection, etc., on the cargo not picked up during free
time. Demurrage is based on calendar days and includes Saturdays,
Sundays and holidays. The daily rates of demurrage on import cargo
apply for five-day periods, and increase with each succeeding period.
Second and third period demurrage rates include penal elements which
are designed to encourage the prompt movement of cargoes off the
piers.?

Some consignees tend to wait until the last day of free time or until
nearly the last day of free time to pick up their cargoes while other
consignees will pick up their cargoes as soon as they are unloaded
from the ships and are available for delivery. The latter often have paid
for their goods before they left foreign ports, and are desirous of
delivering their goods to the ultimate user as promptly as possible so as -
to recoup their invested monies.

Because some of the importer-consignees operate on small margins
of profit, and because public warehouse charges are generally higher

1In 1960, at the Port of New York, a beneficial change was made in the rules for
assessing demurrage charges, and demurrage was assessed on a daily basis, rather tham
In blocks of five days, as had been the earller practice. In other words, if prior to 1960 a
consignee picked up his cargo on the first day of the third demurrage period, for example,
he would be charged for the full third period of five days. Since 1960, this same consignee
in the same circumstances would pay demurrage for only the one day of the third period.
This change gives the consignee an incentive to remove his cargo before the last day of
any demurrage period, whereas prior to 1960, with no such incentive, many consignees
were disposed to pick up their cargoes on the last day of a demurrage period.

11 F-M.C.
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than demurrage charges, some consignees tend to use the piers as
warehouses.

The 1965 longshoremen’s strike commenced on Monday, January 11,
1965, and terminated in the Port of New York on Friday, February 12,
1965. Some of the New York piers resumed work on Saturday, Feb-
ruary 13, and continued to work on Sunday, February 14, 1965. The
strike affected practically the entire East and Gulf Coasts of the United
States, including all ports from Searsport, Maine, to Brownsville,
Texas, with the exception of Panama City, Florida. Termination of
the strike varied widely from February 12 at New Orleans, Louisiana,
to March 13, at Miami, Florida. There have been numerous strikes at
the ports since the end of World War II, but the 1965 strike was
unusual inasmuch as the longshoremen’s union negotiators had reached
an agreement with the representatives of the terminal operators on
December 16, 1964, and the longshoremen continued to work after
December 20, 1964, the expiration date of the Taft-Hartley injunc-
tion issued in October 1964.

The agreement of the negotiators was rejected by the rank and file
members of the longshoremen’s union on Friday, January 8, 1965, and
the strike commenced on the following Monday. As there had been no
advance warning that the strike was a certainty, no general alert was
given to the terminals, truckers and importers that they should make
extra efforts to remove cargoes from the piers. On the occasions of
strikes in the past there has been sufficient advance warning to allow
the importers to pick up their cargoes before the strikes began.

The ocean carriers did not follow their usual course before a strike
of minimizing cargo loaded in foreign ports and of scheduling their
vessels so that at the end of the strike approximately half of their ves-
sels would be in United States ports and half would be in foreign ports.
The ocean carriers believed that the strike would terminate promptly
because of the negotiators’ agreement reached beforehand. As a result,
ships continued to load and sail for the United States. Grace Line,
for example, had its entire general cargo fleet in United States At-
lantic ports at the end of the strike. The International Longshoremen’s
Association took the position even after the New York workmen had
ratified the agreement that there would be no work in New York until
there was work on the entire Atlantic and Gulf Coasts. The New York
longshoremen returned to work only after the President of the United
States used his persuasion. Because the longshoremen at South At-
lantic and West Gulf ports did not return to work until three or four
weeks after those at New York and other ports, cargo was diverted to
New York, adding to the already heavy congestion.

11 F.M.C.
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Immediately after the January-February 1965 longshoremen’s
strike, certain piers in the Port of New York had opened on Saturday
and Sunday and on evenings in an attempt to sort and make cargo
available for delivery. Consignees were telephoned, but failed to pick
up their cargo. Subsequently, additional vessels came into port and
unloaded additional cargoes, with the result that piers became more
congested and ran into problems of making cargoes available for
delivery.

The Atlantic Cargo Inspection Corporation (ACIC), besides other
duties, administers a demurrage collection service for most of the ma-
jor steamship conferences in the import trade at the Port of New York.
ACIC collects about $1,000,000 of demurrage charges a year, with the
bulk of such charges under $50 per unit. ACIC does not insist always
upon documentary evidence when a complaint is received of inability
to pickup cargo because of pier congestion or other factors, and some
complaints are received by telephone and acted upon by telephone,
and a consignee is advised within a few hours that demurrage relief
has been provided. Nevertheless, as a general rule some written proof
is required of a truck’s presence at a pier at the time of an unsuccessful
attempt to pick up cargo. This proof could be a gate pass or logging-in
at the pier. ACIC requires as a minimum in giving demurrage relief
that it be given the description of the truck, its license number, and
the cargo which the truckman has attempted to pick up.

A trucker may tell a consignee that he made an unsuccessful attempt
or attempts on a certain date or dates to pick up the consignee’s cargo,
but when the written proof is lacking the demurrage relief claim gen-
erally is denied. ACIC insists that it cannot fairly administer the de-
murrage rules in any other manner.

The trucker serving the importer pays a truck-loading charge to the
marine terminal or to the ocean carriér, whichever provides the labor
Jsfor loading the trucks, and the loading of his truck is the trucker’s re-

ponsibility. Nevertheless, the ocean carriers, through or with the
marine terminals, have assumed the responsibility of providing suf-
ficient labor to accomplish the truck loading, and use this responsibil-
ity as a determining factor in their ability or disability to make the
fcargo available for pickup, or in other words, in their (the ocean car-
riers’) ability or disability to tender the carge for delivery to the con-
signees during the free time period.

The principal dissatisfaction of the consignees and of their truckers
esults from the time required by the truckers in picking up cargo at
he piers, particularly the time required on unsuccessful attempts to
ick up cargo. ACIC believes that some truckers tell their consignees

11 FM.C.
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that they attempted to pick up the cargo when in fact the trucker did
not go near the piers. The consignees and truckers believe that the
method of obtaining proof of an attempted pickup is unduly onerous,
because when a trucker makes an unsuccessful attempt to pick up cargo
on one day, he can obtain proof only for that one day, and the truck-
man must come down to the piers on the next day, and the next day, if
there is to be demurrage relief for each of the successive days. ACIC
can offer no other administrative solution which is equally fair to the
trucker who makes bona fide attempts to pick up cargo and to the
trucker who fails to make such attempts. ACIC is firmly convinced
that any relaxation of its rules will result in greater congestion at the
piers.

Problems can vary from day to day at the piers, and problems can
vary from pier to pier. One pier can be working with a minimum num-
ber of men in the morning, and when other piers finish their jobs in
the morning making extra labor available for the afternoon, the first
pier could obtain that extra labor in the afternoon and then handle
more trucks than it handled in the morning. Therefore, the decision
that one pier cannot handle a truck that arrives toward the end of a
long line of trucks in the morning is not easy to make.

‘While some pier personnel will say off the record to a particular
trucker that he will not be served on a particular day, officially these
same pier personnel will not admit that a pier is congested. ACIC
has field inspectors who are authorized to make the decisions which
will waive demurrage in the event that these inspectors consider the
pier or piers to be too oongested to handle a trucker. It takes time for
these inspectors to go to the piers where they must observe conditions
and make their decisions. The truckers and consignees quarrel with this
system because it is in their opinion too slow.

Generally a trucker in the New York Harbor area can make only
one pickup and one delivery of cargo per day when utilizing one truck
and its driver, principally because of the time which must be spent
at the pier. One knowledgeable trucker, very familiar with the piers
in the Port of New York, insists that a fair time for holding a truck
outside of a dock waiting for a pickup is no more than one hour or two.
On three occasions he telephoned the office of ACIC giving the truck
number, cargo, pier, ship, etc., asking for extension of free time or
relief from demurrage and was told that ACIC would send its field
investigator to check out the problem of long lines of trucks and con-
gestion at the piers. It took three or four hours of waiting in each
instance before relief was granted, but after losing four hours of time
there was “no place to go” for the truck, and the truck owner was
“stuck” with the truckman’s wages.
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In other instances, both before and following the 1965 strike when
a truck was “chased” from one pier as early as 10 a.m. because no loads
could be made available to it, this truck would go to another pier. It
was not unusual for. a trucking company to have its trucks try two or
three piers, and at the end of the day be unable to obtain any loads.
The truckers consider it most unreasonable to have to go to a pier at .
5 a.m. or 6 am. when the pier opens at 8 a.m., and then have to wait
until 2 p.m., 3 p.m., or 4 p.m. to obtain cargo, and very often leave
the pier without obtaining any cargo, or with only part of the cargo.

Tur Issues ror REsoLuTION

In 1948, the Comunission’s predecessor, the United States Maritime
Commission, pursuant to a similar investigation of conditions in 1947
in the Port of New York respecting free time and demurrage prac-
tices, promulgated the following regulations now contained in Com-
mision General Order 8: 2

1. Free time of five days (exclusive of Saturdays, Sundays, and
legal holidays), computed from the start of business on the first
day after complete discharge of the vessel, is adequate free, time
on import property at New York under present conditions.

2. Free time on import property at New York shall not be less than
five days, except on property of such a special nature as to require
earlier removal because of local ordinances or other govern-
mental regulations, or because piers are not equipped to care for
such property for such period, or except as the Commission may
hereafter direct.

3. Where a carrier is for any reason unable, or refuses, to tender
cargo for delivery, free time must be extended for a period equal
to the duration of the carrier’s disability or refusal.

4. Where a consignee is prevented from removing his cargo by fac-
tors beyond his control (such as, but not limited to, trucking
strikes or weather conditions) which affect an entire port area or
a substantial portion thereof, carriers shall (after expiration of
free time) assess demurrage against imports at the rate appli-
cable to the first demurrage period, for such time as the inability
to remove the cargo may continue. Every departure from the
regular demurrage charges shall be reported to the Commission.

The issues for resolution in this proceeding as framed by the Orders
of Investigation are whether:

1. Free time and demurrage practices in the Port of New York
applicable to periods when a strike of longshoremen is in progress or

2 Free Time and Demurrage Charges—New York, 3 U.S.M.C. 89 (1948).
11 F.M.C.
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some other extraordinary circumstances interfere with the efforts of
receivers of cargo to call for same at terminals and take delivery there-
of, are unjust and unreasonable under section 17 of the Shipping Act,
1916;

9. General Order 8, Part I has been lawfully interpreted and en-
forced during the periods of abnormal shore-side pier congestion fol-
lowing the strike of longshoremen, terminating Februray 13, 1965;

3. General Order 8, Part I should be amended to deal more ade-
quately in the future with periods of general pier congestion ;

4. General Order 8, Part I should be amended to prescribe assess-
ment of any pier demurrage against cargo during maritime strikes;
and

5. General Order 8, Part I should be amended to delete the words
“which affect an entire port area or a substantial portion thereof.”

Tue Inrrian Decision

The Examiner in his Initial Decision determined that the practices
at the Port of New York respecting free time and demurrage during
and immediately after the strike of 1965 were not unjust and unrea-
sonable particularly in light of the fact that the strike appeared to
have been settled in advance and the then existing free time and de-
murrage rules generally had worked well in the past including post-
strike situations. He also found that the practices engaged in by the
carriers during this period could not be said to have been unlawful
under General Order 8, Part I. He did determine, however, that in the
future, certain practices would, if engaged in by the carriers at the
Port of New York, be unjust and unreasonable and that pursuant to
section 17, General Order 8, Part I should be amended as follows:

1. Section 526.1(d), the paragraph dealing with those factors which
prevent a consignee from removing his cargo because of conditions
beyond his control, should be amended and clarified by adding the
words “longshoremen’s strikes.” This modification did not result in a
change in the present interpretation of the section, but would b
merely a specific enumeration of a factor already acknowledge to b
covered by section 526.1(d).

2. Section 526.1(c),the paragraph dealing with a carrier’s refusa
or inability to tender cargo for delivery, should be amended to rea:
“free time must be granted for a period equal to the duration of
carrier’s disability or refusal, including those situations where freq
time previously was granted and had expired.” Section 526.1(c) now
requires that free time be “extended” when a carrier is unable or refuseg
to tender cargo for delivery. As the Examiner correctly observed, the
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word “extend” could be reasonably interpreted as requiring free time
after the period when it would normally expire only when the in-
ability or refusal arose during free time, or it could be interpreted as
requiring the application of free time whenever the carrier’s refusal or
inability arose. Both interpretations have been followed by the con-
ferences.® Thus, this suggested modification would involve a change
for some conferences and would merely be a codification of present
practices for other conferences. The Examiner grounded this proposed
modification on the “obligation of the ocean carriers to continuously
work to unblock blocked-in cargoes and their duties to tender such
cargoes for delivery, that is, make them accessible for pickup.” It
should be noted, however, that inasmuch as the inability to tender
cargo covered by this section refers only to inability which can be
mmputed to a carrier because of its failure to fulfill its obligation,
the inability of a carrier to make cargo available for pickup for the
duration of a longshoremen’s strike is not one imputed to the carrier,
if a carrier has completed his obligation of tendering cargo for de-
livery for the full free time period. If, however, a longshoremen’s
strike occurs while cargo is in a period of demurrage, and following
the strike the carrier is unable to tender the cargo for delivery because
of a mixup with other cargoes, this would, according to the Examiner,
be a carrier disability to perform its obligation, and in such situation
under the Examiner’s recommendation for a revision of section 526.1
(e), free time would be granted.

3. Section 526.1(d) should be amended by providing that where
consignee disability caused by a longshoremen’s strike affects only one
pier or less than a substantial portion of the entire port area of New
York, demurrage charges for the duration of that strike shall be lim-
ited to the first-period rate of demurrage. This modification is a partial
adoption of the removal of the port area limitation which paragraph
5 of the Order of Investigation suggested might be desirable. It ap-
plies, however, only in situations of a consignee disability caused by
a longshoremen’s strike. The Examiner felt that a wider adoption of
a port area exclusion would involve the possibility “of discrimination
as between consignee importers.”

S For example, the tariff of East Coast South Atlantic/New York Free Time Agreement,
[FMC No. 7525, provides, “when a carrier is for any reason unable or refuses to tender im-
port property for delivery, free time will be extended or if the cargo be on demurrage, no
Hemurrage will be charged for a period equal to the duration of the carrier's disability or
Fefusal to deliver”, while the tariff of Agreement No. 6015 provides that when a carrier
s unable to tender cargo for delivery, if application is made while cargo is in a period
bf demurrage, first period demurrage shall apply for a period equal to the duration of the
barrier’s inability to deliver. Demurrage 18 walved by all respondents during the duration
bf a longshoremen’s strike with respect to cargo which was still on free time at the
ommencement of the strike and demurrage at the first period level is collected on other
bargo for the duration of such strike by all respondents.

J 11 F.M.C.
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4. A change should be made in the section 526.1(d) situation, that.

is, the situation involving consignee disability, either by a modification
of that section or the addition of a new section, providing that in any
port-wide strike of longshoremen for 23 calendar days or more, the
normal first period demurrage of five days will be changed to ten
days. This provision would only apply to import cargo already un-
loaded on the piers prior to the strike or unloaded on the piers during
the five days after termination of the strike. The Examiner felt this
modification would have the advantage of helping to clear the piers
after a strike while at the same time compensating carriers for the
use of the pier. The importer who was diligent and removed his cargo
promptly would not be subjected to penalty demurrage charges at as
early a time as a consignee who was less diligent. The Examiner
picked 25 days as the minimum time period for the application of his
modification because he felt a strike of that length would cause serious
congestion, and he picked five extra days as the amount for the exten-
sion of first-period demurrage because he felt consignees who made
a sincere effort conld remove their cargo during that extra time period.
The Examiner excluded Seatrain Lines from his recommendations
inasmuch as he found that Seatrain’s container operations in the
domestic offshore trades were not within the scope of this proceeding.
The Examiner found that no special relief should be granted the im-
porters of tea, spices, coffee, food and other products whose cargoes
are subject to United States Government inspection, inasmuch as con-
ditions had not changed since 1948, when these importers’ special re-
quests were considered and rejected in Free T'ime and Demuvrrage
Charges—New York, supra. Finally, the Examiner stressed the need
for cooperative efforts by all concerned and voluntary adoption of im-
proved procedures relating to free time and demurrage practices on
inbound cargo at New York.

DiscussioNn AND CONCLUSIONS

1. The Lawfulness of Free Time and Demurrage Practices During

and Immediately After the Strike Under Section 17 and General

QOrder 8, Part I.

Only AIIS ¢excepts to the Examiner’s conclusion that there has been
no demonstration of unlawfulness with respect to the free time and
demurrage practices during and after the strike. It asks that the
Commission rule that the practices of the carriers during the period of
abnormal pier congestion following the longshoremen’s strike were
unreasonable within the meaning of section 17 as unlawful interpreta-
tions or enforcements of General Order 8, Part I, to the extent they
resulted in the assessment of penalty demurrage in situations in which

11 F.M.C.
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consignees were unable to pick up cargo because of factors beyond
their control. It. also asks that if such findings of unlawfulness are
made, they be applied retroactively to allow cancellation of such pen-
alty charges.

Although the record in this proceeding is replete with references to
the difficulty truckers experienced in picking up cargo after termina-
tion of the strike, there are of record no instances of the assessment
of penalty demurrage in situations in which proof was submitted to
ACIC or the carriers that a trucker had appeared at a pier but was
unsuccessful in attempting to pickup cargo. Furthermore, there is
evidence of record that trucks were logged in as soon as they got in
line at the piers. In other words, the record does not contain evidence
that cargo was actually assessed penalty demurrage in situations in
which a bona fide attempt was made to pick up cargo.

We agree with the Examiner that the practices engaged in at the
Port of New York respecting free time and demurrage during and
immediately after the strike of 1965 were not unjust and unreasonable
within the meaning of section 17 in light of the facts that the strike
appeared to have been settled in advance and the then existing free
time practices had worked well in the past, including post-strike sit-
uations. We also agree that the various free time and demurrage prac-
tices were in compliance with reasonable interpretations of General
‘Order 8, Part 1, as it was then worded.

However, knowing through the benefit of hindsight of the difficulties
experienced during and after longshoremen’s strikes like the one in-
volved in this proceeding, we are in accord with the Examiner that
certain practices will be unjust and unreasonable (though we differ

.to some extent as to what those practices are) if engaged in in the
future and that certain amendments are necessary to General Order
8, Part I, to insure that reasonable practices are observed.

9. Amendments to General Order 8, Part I, Ordered for the Future.

() The inclusion of the words “longshoremen’s strikes” in section
526.1(d).

The parties to Calcutta, East Coast of India & East Pakistan/USA
‘Conference, Agreement No. 7555, and the West Coast of India & Pakis-
tan/USA Conference urge that the words “longshoremen’s strikes”
are “unnecessary’ and should not be added, contending that “if General
Order No. 8 is amended to include all events to which it is applicable
it will soon resemble a laundry list rather than the (Zeneral Order it is
intended to be.” No other party excepts to this suggested modification,
and Hearing Counsel and Port of New York Authority maintain that
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it is a necessary clarification. As the Examiner found, this modifica-
tion would not result in a change in the present interpretation of sec-
tion 526.1(d), but would be merely a specific enumeration of a factor
already acknowledged to be covered by that section. However, the
addition of these words would not merely, as the exceptors contend,
add another event to which 526.1(d) is applicable. It will add a factor
which was not specifically considered at the time of the promulgation
of General Order 8, Part I, which is, as the Examiner found, “the
most common form of difficulty under which section 526.1(d) becomes
applicable”, and was, as indicated by the Orders of Investigation in
this proceeding, the primary reason for the institution of this pro-
ceeding. We agree with the Examiner that the inclusion of the words
“longshoremen’s strikes” in section 526.1(d) as a factor beyond a con-
signee’s control preventing the removal of his cargo is just and rea-
sonable and should be made.

(b) The problem wnder section 626.1(c) of the granting of free
time with respect to cargo which a carrier refuses or is unable to tender
for delivery after free time previously granted had expired.

Some respondents object to the Examiner’s recommendation that
free time be granted to cargo on which such time has expired when
the carrier is unable to make it available for pickup. To require the
granting of free time in such a situation would, they maintain, penal-
ize a carrier for the consignee’s failure to pick up his cargo during the
period when the carrier was performing his duty of making it avail-
:able (i.e., the free time period). The Commission’s predecessor has
recognized the propriety of assessing first-period demurrage with
respect to such cargo, they point out, citing Free Time and Demur-
rage Charges—New Y ork, supra, at 106-7. The carriers allege that an
attempt to force the granting of additional free time when carrier
disability does not arise during free time would result in confiscation
of property and be unconstitutional, citing American President Lines
etal.v. F.M.B.,317 F. 2d 887 (D.C. Cir. 1962). In addition to the legal
difficulties inherent in the suggested modification, they suggest, as a
practical matter, congestion is made worse in post-strike situations by
the granting of free time after its expiration:

Other respondents have no objection to the Examiner’s proposed
modification because, as noted in footnote 2, supra, their practices un-
der present tariffs provide for the granting of free time whenever
cargo cannot be made available for pickup due to carrier disability.

Hearing Counsel agree with the Examiner that free time should be
made available to cargo already on demurrage when it cannot. be
picked up because of carrier disability and propose language to ac-
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complish this objective. They maintain that there is legal authority
for requiring that free time be made available to cargo already on de-
murrage when it cannot be picked up because of carrier disability,?
and contend that once free time has expired carriers become ware-
housemen with respect to property in their keeping and have a duty
to make it available for delivery when demand is made within a rea-
sonable time. The Interstate Commerce Commission, they point out,
allows or prohibits demurrage on an individual case-by-case basis,
denying it In cases where shippers had exercised due diligence and
allowing it in cases where they had not.

Finally, Hearing Counsel contend that American President Lines
et al. v. F.M.B., supra, does not stand for the proposition that it would
be confiscatory and unconstitutional to require free time when a car-
rier refusual or disability arose after the expiration of the normal free
time period. In that case the Commission (then Board) had attempted
by publication of an “interpretation”, to amend what is now General
Order 8, Part I, to forbid the assessment of any demurrage during
pendency of a longshoremen’s strike. That case, they maintain, merely
held that the Commission could not amend General Order 8 without
complying with certain procedural requirements, including a state-
ment of the amendment’s basis and purpose as required by the Admin-
istrative Procedure Act. Although the Court’s opinion did contain
language indicating that a carrier’s duty with respect to cargo had
been fulfilled after the expiration of free time and that to deny de-
murrage once free time had expired would be unlawful, this language
they argue, is not relevant to the present proceeding because of the dif-
ferent applications of the proposed amendment in that proceeding
and Hearing Counsel’s suggested modification. In the American Presi-
dent Lines case, the Commission had amended the General Order to
prohibit carriers from assessing any demurrage during a longshore-
men’s strike, regardless of whether cargo was in free time or a demur-
rage period at the commencement of the strike. Hearing Counsel point
out that their proposal, on the other hand, does not deprive carriers
of demurrage during a longshoremen’s strike if free time has expired.
The carrier is still entitled to first-period demurrage during that
period with respect to cargo on which free time had expired at the
commencement of the strike. The proposed modification in the 4 mer:-
san President Line case is also distinguishable, Hearing Counsel al-
lege, from that suggested by them in the instant proceeding in that the
free time extension in the American President Line case applied to all

5 As noted above, a longehoremen'y strike occurring after the expiration of free time i¢
not viewed ae a carrier disability.
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cargo alike, whereas the proposed modification in this proceeding
would allow the granting of additiona] free time once the obligatory
period had expired only in those situations where cargo could not be
made available because of carrier disability.

Hearing Counsel are correct insofar as they maintain that the
American President Line case is not dispositive of the problem of the
propriety of the collection of demurrage at first period (compensatory)
rates when a carrier disability arises after termination of free time.
As Hearing Counsel point out, the regulation involved in that case
dealt with the assessment of demurrage during a consignee, rather
than a carrier, disability, and would have forbidden just compensa-
tion to a carrier during a time when free time had expired and con-
signees, through no fault of the carrier, could not pick up their cargo.
Hearing Counsel would require an extension of free time after it
would normally have expired only during periods other than those
of consignee disability, and only when in fact a carrier was unable
to make the cargo available for pickup.

Here we are faced squarely with the problem of precisely what a
carrier’s duty is with respect to cargo once free time has expired, and
it 1s In this regard that both Hearing Counsel and the Examiner appear
to be In error. A carrier has certain obligations originating in his
status as a carrier for the performance of which he may collect no
greater compensation than that required by his contract of carriage.
These obligations are correctly identified in America President Lines
et al. v. F.M.B., supra, at 888. The carrier must “unload the cargo
onto a dock, segregate 1t by bill of lading and count, put it at 2
place of rest on the pier so that it is accessible to the consignee, and
afford the consignee a reasonable opportunity to come and get it.”
The Court further observed (at 889) that the carrier “tenders for
delivery; it does not deliver. It makes a valid and complete tender
when it puts the cargo on the dock, reasonably accessible, properly
segregated and marked, and leaves it there for five days; with notice,
of course.” The “reasonable opportunity” was translated into “five
days” because the Commission, in General Order 8, Part I, had, as "
the Court observed, determined “that under conditions preva,llmg
in New York, ‘five days is the shortest time that affords to cons‘xgnees |
a reasonable opportunity to take dellvery of xmports > and had “held
& tariff which failed ‘to assure to consignees a minimum of five days
of free time’ would be unjust and unreasonable.” \.

A carrier has certain duties with respect to cargo not picked up
within the free time period, such as the duty to exercise reasonable
care, but, the Commission having defined the minimum period of
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reasonable time as five days, it cannot be said that a carrier has a duty,
as a matter of law, to extend free time if his disability occurs after
expiration of the free time period. A distinction must be made between
the liability of a carrier arising after the expiration of free time
because of a carrier’s negligent treatment of cargo in his custody
and the requirement that relief from demurrage be given whenever
a carrier cannot tender cargo for delivery. The duty to treat cargo
in one’s custody with due care arises by status-the carrier is a bailee
as long as the cargo 1s in its custody and as such must treat the cargo
with reasonable care for the whole of such time. The carrier, as a
bailee, also has a duty to tender cargo in his custody for delivery. The
obligation to tender for delivery free of assessments of any demurrage,
however, is as we have noted, one that ends after a “reasonable time”,
or under normal circumstances five days. This is not to say, as we will
demonstrate later, that under some circumstances a carrier may not
be required to tender cargo for delivery free of assessment of any
demurrage for a time period exceeding five days.® Nor do we mean.
to imply a carrier may not grant free time whenever it can not tender
cargo for delivery, as is the present practice of many of the carriers.
Indeed, this appears to be the more equitable approach and should
be encouraged inasmuch as an assessment of demurrage after the
expiration of free time when the consignee does present himself for
pickup of his cargo and the carrier refuses or is unable to tender it
acts to require payment from a consignee for a service he no longer
needs or desires.

Accordingly, we will allow carriers to retain their present practices
with respect to free time after the time at which it would normally
have terminated so long as these practices are clearly spelled out in
the applicable tariffs so that consignees will be in a position to know
the extent of the obligations assumed by respective carriers, Section
526.1(c) will be amended by adding a sentence to the section so that
it will read as follows:

528.1(c) Where a carrier is for any reason unable, or refuses, 40 tender cargo
for delivery, free time must be extended for a period equal to the duration of the
carrier's disability or refusal. If such condition arises after thé expiration of
free time, an additional period during which no demurrage is charged or first

period demurrage shall be applicable, whichever is specified in the appropriate
tariff.

¢ Cf. “The question whether a consignee must start paying additional charges to the
proprietor of the pler for allowing goods to remain there has nothing whetever to do
with the question whether a carrler has used reasonable care in discharging goods from
his ship.” North American Smelting Co. v. Moller 8.8. (Jo., 204 F.2d4 384, 386 (1933);
see algp Calcot Ltd. v. lsbrandtsen Company, 318 F.24 689, 673 (1968),: “Rules and:
customs comcerning storage charges have no relevance to the question of what constitutes.
& proper delivery of the cargo.”
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(c) The requirement that consignee disability under section 526.1 (d)
be “port wide” or affect a “substantial portion of the entire port area”
before demurrage is limited to first-period rate.

The Examiner, as noted above, recommended that section 526.1(d)
be revised to limit demurrage to first-period rates during longshore-
men’s strikes affecting one pier or less than a substantial portion of
the entire port area. Some conferences contend that such strikes are
rare and that no need has been demonstrated that present procedures
cannot properly handle them. Hearing Counsel and AILS contend
that the Examiner was correct in his partial removal of the “port area
requirement” but erred in not removing it altogether so that,at most,
first-period demurrage would apply in any situation in which
a consignee is prevented from removing his cargo by factors beyond
his control. They would, however, require that the disability be one
“affecting all consignees at any pier or piers” to prevent the possibility
of discrimination by those administering demurrage charges, finding
disability in some cases and denying it in others without the benefit
of a definitive yardstick.

We agree with the Examiner that the “port area requirement”
should be removed with reference to longshoremen’s strikes. While 1t
may be true that localized strikes are rather rare, there is, neverthe-
less, evidence of record that they do occur, and such strikes, like the
strikes affecting a wider area, disable consignees from removing cargo
from the struck piers. Generally, carriers waive demurrage, or at
least penal demurrage, in all strike situations. To this extent, it is
true that “present procedures can properly handle” all strike situa-
tions. However, under the present rule a simple tariff amendment
could change such “procedures”. Such result must not be allowed
to happen. Strikes over which a consignee has no control! are not
limited to those affecting all or a substantial portion of the entire
port area. During longshoremen’s strikes affecting even 2 single pier,
the penalty element of demurrage affords no incentive to remove cargo
from the pier because the consignee cannot do so for reasons entirely
beyond his control. Therefore, it would be an unreasonable practice
to allow the assessment of penal demurrage during any longshoremen’s
strike affecting a consignee’s ability to remove his cargo. We also agree,
however, with the Examiner that the removal of the “port area require-
ment” should be limited to longshoremen’s strikes inasmuch as the
record is devoid of evidence of factors other than & longshoremen’s
strike which would effect less than a substantial portion of the port
area and disable a consignee from removing his cargo.”

* The Delaware River Port Authority (Philadelphla) excepted to the “longshoremen’s
strike” exception to the “entire port area™ requirement, alleging that ft will result io
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Therefore, section 526.1(d) should be amended to read as follows
{new language in italic) :

Where a consignee is prevented from removing his cargo by factors beyond
his control (such as, but not limited to, longshoremen's strikes, trucking strikes
or weather conditions) wbich affect an entire port area or a substantial portion
thereof, and when ¢ consignee is prevented from removing Ris cargo by a long-
shoremen's strike which affects only one pier or less than g substantial portion
of the port area, carriers shall (after expiration of free time) assess demurrage
against imports at the rate applicable to the first demurrage period, for such time
as the inability to remove the cargo may continue. Every departure froni the reg-
ular demurrage charges shall be reported to the Commission.

(d) The requirement of the extension of first-period demurrage
following port-wide strikes of longshoremen for 26 calendar days or
more.

Most of the parties actively participating in this proceeding object
to some extent to the Examiner’s recommendation that first-period de-
murrage be automatically extended following longshoremen’s strikes
exceeding 24 days.

Generally, the conferences contend that any extension of first-period
demurrage or free time following termination of a strike would only
aggravate congestion by removing the incentive (penal demurrage) to
remove cargo at a time when it is most urgently needed. Hearing
Counsel and AIIS, on the other hand, also argue that the Examiner’s
recommendation is faulty because it fails to solve the post-strike conges-
tion problem, but maintain that the proper solution would be to extend
free time or first-pertod demurrage following a major strike (depend-
ing upon the position of the cargo when the strike began) and to
couple such extension with a truck appointment system, the free time
(but not first-period demurrage) to be tolled on the day that a carrier
or terminal operator notifies a consignee or his agent of a specific time
at which the cargo may be picked up if the cargo is actually available
for pickup at the time specified.

Additionally, one conference maintains that if an extension is
granted, the amendment to the General Order should be so worded as
not to allow the application of first pertod demurrage to cargo already
on penal demurrage when a strike begins and insure that the present

mote liberal rules and regulations governing free time and demurrage at New York thao
at Philadelphia and thus uvnjustly discriminate against Philadelphia and increase its
already present service disadvantage in its competition with the Port of New York. We
have found that the failure to relieve consignees at New York from penalty demurrage
during any strike Is an unreasopnable practice. The simple answer to Philadelphia’s con-
tention 18 tbat nothing prevents it from voluntarily adopting a rule removing the port
area requirement with respect to longshoremen's strikes. As the Port of New York indicates
on brief, there i no general Commission order respecting free time and demurrage practices
at any port other than the Port of New York, yet no penal demurrage is assessed during
any longshoremen’s strikes at several Nonth Atlaptic ports,
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practice of free time running from the date of discharge of entire ves-
sel rather than discharge of particular cargo from that vessel may be
retained.

Hearing Counsel also criticize the Examiner’s recommendation on
grounds that the automatic extension of first period demurrage with
respect to all cargo on the pier at the commencement of the strike
would cause cargo that was still on free time when a strike ended to go
directly into first-period demurrage even though the carrier had not
fulfilled his obligation of tendering such cargo for delivery for the
required free time period and might in fact refuse or be unable to
tender for delivery.

The problem of what to do to encourage prompt and efficient re-
moval of cargo following a major longshoremen’s strike is not one
that lends itself to a simple solution that will impress all parties with
its undisputed fairness. The carriers understandably want the cargo
off the piers as soon as possible to make way for new cargo. They con-
sider the early application of penal demurrage a good way to accom-
plish this objective. Just as understandably, the consignees do not want
to be assessed penal demurrage charges in situations in which, as we
have noted in our review of the situation in the Port of New York, it
is extremely difficult for consignees to pick up cargo. We wish to make
it abundantly clear that we are not placing the blame for the post-
strike congestion-at the doorstep of any single interest. It is a problem
which was caused in the first place by factors for which neither car-
riers nor consignees was directly responsible. However, all interests
should utilize their best efforts to see that the public interest is served
by prompt and efficient cargo removal so that the piers of the New
York port area may return to normal as soon as possible following a
major strike,

The solution suggested by the Examiner, although an important
step in the right direction, does have its problems, some of which have
been indicated by the parties. Any automatic extension of free time or
nonpenalty demurrage may well tend to encourage consignees to leave
cargo on piers for the duration of the extended periods and thus in-
crease congestion, On the other hand, it seems unfair to assess penal
demurrage against consignees who, through no fault of their own, have
been unable to pick up their cargo.

At the outset one thing seems clear. As pointed out by one conference
and noted above, if extensions of free time or first period demurrage
are granted following a major longshoremen’s strike, they should not
be granted to cargo that was already on penal demurrage when the
strike began. No one during the course of this proceeding has main-

11 F.M.C.



FREE TIME AND DEMURRAGE PRACTICES, AT N.Y. HARBOR 257

tained such a position, and in fact, in oral argument counsel for ATIS
stated that he did not contend that an extension following a strike
should apply to cargo which was in a period of penal demurrage prior
to the strike.® It seems indeed unfair to relieve one of penal demurrage
who has contributed to the congestion by failing to pick up his cargo-
during the free time period or prior to the period when penal charges.
were levied to force its removal.

The solution seems to be an extension of free time or first period
demurrage following a major longshoremen’s strike that is conditioned.
upon the removal of the cargo within the extended period. The need.
for some extension of time following s major strike is plain. Although
we have found no violations of the present regulations governing free
time and demurrage, such regulations are just not.realistic during such
periods. Carriers experienced much difficulty in tendering cargo for
delivery. As noted above, many of them worked their piers evenings.
and weekends to make cargo available for pickup and many consignees
still experienced difficulty in obtaining their cargoes. There was a
chronic labor shortage during this period due to the abnormally great
volume of cargo that had to be handled by the same number of long-
shoremen normally available. Although the record does not indicate
that penalty demurrage was actually assessed against consignees who
were unable to pick up cargo, it does indicate that trucks were often
forced to wait for many hours in long lines, often unsuccessfully, in
attempts to pick up cargo and that periods of time running into three
or four hours were necessary before waivers of penal demurrage could
be obtained from the ACIC. In such instances it was often impossible
for truckers to call at other less congested piers to pick up other cargo
because of the lack of remaining work time.

There is nothing sacrosanct about the number “five.” It 1s used to
measure the minimum free time which must be granted under normal
circumstances merely because it is a reasonable amount of time for
carriers to tender and consignees to receive cargo. ® In 1946, our pred-
ecessor promulgated rules to cover “the conditions currently prevail-
ing in the Port of New York.” These “conditions” included strikes
of seafaring personnel and truck drivers; they do not appear to have
included longshoremen’s strikes, and the ‘whole problem of pier con-
gestion following, as distinguished from during, a strike was left un-
explored. However, it was said that “reasonable time” was to be deter-

8 ATIS would make an exception for cargo on penalty demurrage which a carrier is
ungble or refuses to tender for delivery. We have discussed this problem under “(b)”
above.

? The fact that the number 18 not immutable 18 emphasized by the fact that prior to
1938, there were no requirements as to amount of free time, and that between 1838 and
1841, our predecessor had fixed ten days as the maximum free time period.
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mined “with due regard . . . especially for the public interest, which
requires that congestion of ports be minimized in the interest of effi-
cient water transportation.” Free Time and Demurrage Charges—N ew
Y ork, supra, at 103.

After a strike of major proportions, the prevailing free time and
first period demurrage rules are not reasonable. Therefore, following
a major strike, free time should be extended for five days, exclusive
of Saturdays, Sundays, and legal holidays, coupled with a require-
ment that cargo actually be picked up within such extended period.
Likewise, first period demurrage, which under normal circumstances
is equal to five calendar days, should be extended for an additional five
calendar-day period, with a smiliar requirement for actually picking
up the cargo. For example, a consignee, whose cargo was on free time
at the commencement of the strike, would not be assessed demurrage
if he picked up his cargo within five days (excluding Saturdays, Sun-
days, and legal holidays) after the time free time would normally
terminate, but if he picked it up on the sixth day, he would be as-
sessed for six, rather than one day at the compensatory demurrage
rate. If a consignee picked up his cargo on the fifth calendar day after
first period demurrage would normally terminate, he would be as-
sessed demurrage at the compensatory demurrage rate. However, if
he picked it up on the sixth day, he would be assessed penal demurrage
for the last six days. Of course, if cargo is not actually available for
pickup during the extended free time period, free time must be ex-
tended until it is. If such cargo cannot be tendered for delivery during
the extended first demurrage period, free time or first period demur-
rage would apply as specified in the applicable tariff. Such additional
periods appear adequate to allow diligent consignees an opportunity
to remove their cargo. They would also supply an incentive to remove
such cargo, which an automatic extension would not, and will allow
only diligent consignees to take advantage of their benefits.*®

As suggested by some respondents, the modification will be worded
to indicate that no departure from the present practice of starting the
running of free time from discharge of the vessel rather than any
particular cargo from the vessel is intended.

10 Hearing Counsel had formerly proposed an alternative plan whereby free time would
be extended in all situations in which carriers could not tender for dellvery and first
perlod demurrage rates would apply after the expiration of free time, in &ll situations in
which consignees as a class are unable to plck up thelr cargo at any pler. This plan
presents difficulties in the post-strike situation. Questions of fact might arise as to whether
particular post-sirike congestion had actually made it impossible for consignees to pick up
cargo while all the while congestion got worse. More Important, however, the plan gives
no incentive to consignees to remove their cargo.
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It is regrettable that we are unable to adopt the suggestion of AIIS
and Hearing Counsel that the extension of free time be coupled to a
truck appointment system, free time terminating with the making of
an appointment for a specific time at which a truck is to call for
.cargo. However, the difficulties in establishing a workable and fair
truck appointment system are numerous indeed. The Examiner men-
tioned some of them : The possibility of discrimination in the granting
.of appointments, and the hardships which occur in individual cases
even if a mechanical method for the fixing of appointments could be
-established. It is undeniable that the establishment of some sort of
system for the orderly removal of cargo from the piers is a desirable,
perhaps even necessary, objective, but at this juncture no one is able
to state just what kind of procedure should be set up or how it should
be administered. We can only hopéfully provide that, if a workable
appointment system acceptable to both carriers and consignees is
adopted, the extension of free time or first period demurrage will
‘terminate within 24 hours (a reasonable time for a consignee to ar-
range for pickup) of advance notification that cargo is available for
‘pickup and readily accessible.*

In other words, General Order 8, Part I, is revised by the insertion
.of a new section, 526.1(f), providing as follows:

Following a longshoremen’s strike of five days or more,!? free time or first
period demurrage, depending upon the status of the cargo at the commencement
of the strike, shall be extended for a period not less than 5 days (exclusive of
Saturdays, Sundays, and legal holidays) and 5 calendar days. respectively, be-
yond the time at which they would normally terminate ; Provided, however, that
such extensions shall apply only if cargo is actually picked up within such ex-
tended time or, if an appointment system acceptable to both carriers and con-
signees is adopted, within 24 hours of advance notification that cargo is available
for pickup and readily accessible, subject to the requirement that time not be ex-
tended more than 24 hours beyond the additional free time or demurrage period.

‘We agree with the Examiner’s conclusion that carriers are entitled
to compensation for the use of their piers during longshoremen’s
strikes by cargo on which free time had expired before commencerent
of the strike. We also agree that no special relief need be granted the
importers of tea, coffee, spices, food and other products whose cargo
is subject to United States Government inspection. As our predecessor
indicated in Free Time and Demurrage Charges—New Y ork, supra,

1 In attempting to establishing such a system, attention might well be given to the
expressed willingness of the New York Terminal Conference to participate in administering
free time and demurrage regulations.

12 Pive days was chosen because congestion problems caused by strikes of less duration
should be adequately bandled by the tolling of free time and the first demurrage perlod
tor the duration of the strike and the consequent free time or first perlod demurrage days
remaining after the strike. Strikes of less than flve days have not appeared to cause major
problems in the past.
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inspection delays are occasioned by factors other than those relating
to the obligation of the carrier. No party indicated that free.time
should be extended because of the delays occasioned by Government
inspectors. Several conferences, moreover, grant six rather than the five
days’ free time to allow for delays occasioned by (Governmental
Inspections.

Sea-Liand Service, Inc. (Sea-Land) urges that all containerized
operations be excluded from the effect of any order issued in the pro-
ceeding, alleging that with the exception of one witness of Seatrain
no evidence or testimony was received relating to containerized opera-
tions. It further alleges that, inasmuch as the Examiner excluded Sea-
train’s operations from his Initial Decision, consistency requires that
Sea-Land and other carriers be similarly excluded from any order or
rule issued pursuant to this proceeding to the extent they utilize con-
tainerized operations. The record in this proceeding does not indicate
that problems have arisen with respect to cargo shipped in containers.
To the extent that carriers engage in the transportation and tendering
for delivery of containerized freight, rather than breakbulk cargo,
there appears no necessity to require changes in these carriers’ practices
pursuant to our amendments to General Order 8, Part I.

An appropriate order will be issued and General Order 8, Part I, as,
revised herein, will be published in the Federal Register.

By the Commission.
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IN THE MATTER OF FRERP TiME AND DEMURRAGE PrRaCTICES ON INBOUND
Careo AT New YorkK HAarBOR

ORDER

This proceeding was instituted by orders served upon respondents
and published in the Federal Register and hearings were held before
an Examiner pursuant to which briefs were filed and an Initial Deci-
sion issued. Exceptions and replies to this Initial Decision have been
considered and oral argument held before and supplemental papers
filed with the Commission. The Commission has this day issued its
report in this proceeding, which is hereby incorporated herein by
reference, in which it determined that certain practices of the re-
spondents with respect to free time and demurrage on inbound cargo
at New York Harbor would if continued in the future be unjust and
unreasonable within the meaning of section 17 of the Shipping Act,
and determined that its General Order 8, Part I, which regulates the
free time and demurrage practices here under investigation should be
amended in certain respects to insure just and reasonable practices
in the future.

Therefore, it is ordered, That section 526.1(¢) is amended by adding
a new sentence at the end thereof. As amended, section 526.1(c) reads
as follows: :

(¢) Where a carrier is for any reason unable, or refuses, to tender cargo for
-delivery, free time must be extended for a period equal to the duration of the
carrier's disability or refusal., If such condition arises after the expiration
of free time, an additional period during which no demurrage is charged or
first period demurrage shail be applicable, whichever is specified in the appro-
priate tariff.

It 48 further ordered, That section 526.1(d) is amended by inserting
the words “longshoremen’s strikes” before the words “trucking strikes”
and inserting the clause “and when a consignee is prevented from re-
moving his cargo by a longshoremen’s strike which affects only one
pier or less than a substantial portion of the port area”, before the
'words “carriers shall”, As thus amended, section 526.1(d) reads as

follows:
261
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(d) Where a consignee is prevented from removing his carge by factors be-
yond his control (such as, but not limited to, longshoremen’s strikes, trucking
strikes or weather conditions) which affect an entire port area or a substan-
tial portion thereof, and wher a consignee is prevented from removing his cargo-
by a longshoremen’s strike which affects only one pier or less than a substan-
tial portion of the port area, carriers shall (after expiration of free time) assess
demurrage against imports at the rate applicable to the first demurrage period,
for such time as the inability to remove the cargo may continue. Every departure
from the regular demurrage charges shall be reported to the Commission.

1t is further ordered, That a new part (f) be added to 526.1 to read
as follows:

(f) Following a longshoremen’s strike of five days or more, free time or first
period demurrage, depending upon the position of the cargo at the commencement
of the strike, shall be extended for a period not less than five days (exclusive of
Saturdays, Sundays and legal holidays) and five calendar days, respectively,
beyond the time at which they would normally terminate: Provided, however,
that such extensions shall apply only if cargo is actually pic:ked up within such
extended time or, If an appointment system acceptable to both carriers and con-
signees is adopted, within 24 hours of advance notification that cargo is avail-
able for pickup and readily accessible, subject to the requirement that time
not be extended more than 24 hours beyond the additional free time or de-
murrage pe}'iod.

1t is further ordered, That such amendments shall be binding upon
all common carriers of noncontainerized cargo by water in foreign
commerce with respect to regulations and practices affecting free time
and demurrage on import property at the Port of New York; and

1t is further ordered, That on or before the effective date of this
order, all tariffs of such carriers relative to free time and demurrage
on import property at the Port of New York be conformed to the find-
ings and rules herein set forth; and

1t i3 further ordered, That this order become effective February 15,
1968,

By the Commission.

(Signed) THomas Lasi,
Secretary.
11 F.M.C.
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Docker No. 65-13

Rates on U.S. GOVERNMENT (UARGOES

Decided December 8, 1967

Rates which are admittedly noncompensatory and which are reduced in order
to unfairly attempt to drive a competitor from the trade are contrary to
section 18 (b) {5).

Rates which are no longer effective and which were promulgated pursuant to
an outdated system of rate negotiations are not amenable to section 18(b) (5).

A conference of carriers, by reducing its rates to an admittedly unreasonable
and noncompensatory level in order to drive another carrler from a trade,
violates section 15 and the terms of the conference agreement.

Failure of a carrier to abide by its tariff provisions is contrary to section 18

(b)Y (1).
Under )secgion 15, a dormant agreement inay not remain approved but must be
canceled or modified to reflect its present purpose.

Elmer C. Maddy and John Williams for respondent conference At-
lantic & Gulf American-Flag Berth Operators and certain of its mem-
ber lines.

Warner W. Gardner, Robert T'. Basseches, and James B. Goodbody
for respondent conferences West Coast American-Flag Berth Oper-
ators and Trans-Pacific American-Flag Berth Operators and certain
of their member lines.

George F. Galland, Robert N. Kharasch, Philip F. Hudock, and
J. K. Adams, Jr. for respondents States Marine Lines, Inc., Isthmian
Lines, Inc., Global Bulk Transport, Inc., and Bloomfield Steamship
Company.

Sterling F. Stoudenmire, Jr. for respondent Waterman Steamship
Corporation.

William B. E'wers and Ira L. Ewers for respondent Moore-McCor-
mack Lines, Inc.

Joseph A. Klausner and Mitchell W. Rabbino for respondent Sap-
phire Steamship Lines, Inc., Liberty-Pac International Corp., and
Pioneer Overseas Service Corp.
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Wilbur L. Morse and Howard A. Levy for Department of Defense;
Harry R. Van Cleve, Thomas J. O'Reilly, and Paul J. Fitzpatrick for
General Service Administration; John A. MeWilliam for Toledo-
Lucas County Port Authority; Alan F. Wohlstetter for Household
Goods Forwarders Association of America, Inc.; William L. M arbury
and Philip G. Kraemer for Maryland Port Authority; and Chas. £.
Seal for Virginia State Ports Authority, interveners.

Donald J. Brunner, B. Stanley Harsh, and Samuel B. Nemirow,

Hearing Counsel.
REPORT

By ™ae Commission: (John Harllee, Chazrman, George H. Hearn,
Vice Chairman; Ashton C. Barrett, James V. Day, Commis-
sioners)™*

THE PROCEEDINGS

On May 6, 1965, the Commission, on its own motion, instituted this
investigation of virtually the entire spectrum of practices surrounding
the procurement of ocean transportation of U.S. military cargoes. The
Commission named as respondents AGAFBQO (Atlantic and Gulf
American-Flag Berth Operators), TPAFBO (Trans-Pacific Amer-
ican-Flag Berth Operators}, WCAFBO (West Coast American-Flag
Berth Operators), their respective member lines and Sapphire Lines,
Inc., Liberty-Pac International Corp., and Pioneer Sapphire Lines,
Corp. The Military Sea Transportation Service (MSTS), General
Services Administration, Household Goods Forwarders Assn. of Amer-
ica, Inc., and Toledo-Lucas County Port Authority intervened. Be-
ginning September 28, 1965, Examiner C. W. Robinson held hearings
totaling 61 days in Washington, San Francisco, and New York and
served an initial decision on December 15, 1966. The Commission heard
oral argument on exceptions and replies to exceptions on May 3, 196%.

TuaeE RESPONDENTS

AGAFBO ' and WCAFBO 2 are conferences or associations of U.S.
flag carriers, which have been approved under section 15 of the Ship-

*Commissioner James I'. Faneeen did not participate.

1FMC Agreement No. 8086-2, Atlantic and Gulf American-Flag Berth Operators
(AGAFBO) : Alcoa Steamship Company, Inc., American Export Isbrandtsen Lines, Inc.,
Amerlcan President Lines, Ltd., American Union Transport, Inc., Bloomfleld Steamship
Company, Central Gulf Steamship Corporation, Farrell Lines Incorporated, Grace Line
Inc.. Great Lakes Bengal Lines, Inc.,, Isthmian Lines, Inc., Lykes Brog Steamship Co., Ine,
Matson Navigation Company, Moore-McCormack Lines, Inc,, Paclfic Seafarers, Inc,,
Prudential Steamship Corporation, States Marine Lines (joint service of States Marine
Lines, Inc., and Global Bulk Transport, Inc.), T. J. Stevensor & Co., Inc. (Stevenson
Lines), United States Lines Company, Waterman Steamship Corporation,

2FMC Agreement No. 8186, West Coast American-Flag Berth Operators (WCAFBO):

11 F.M.C,
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ping Act, 1916 (46 U.S.C. § 814). Through AGAFBO and WCAFBO,
carriers may discuss and agree upon rates, terms, conditions, and re-
lated services to be used as a basis for discussion and negotiation with
various military shipper services for the transportation of military
cargoes, TPAFBO * is an approved conference of U.S. flag carriers
designed to permit carriers to discuss and agree upon rates, terms, and
conditions, principally credit arrangements betiween the ocean carrier
and the van line, for cargoes moving on through Government bills of
lading (TGBL} under rate and service tenders approved by the De-
partment of Defense (DOD).

Sapphire Steamship Lines, Inc. operates a liner service between
United States North Atlantic ports and ports in the United Kingdom
and the Bordeaux-Hamburg range.

Liberty-Pac International Corp., a New York corporation formed
in 1960, is a forwarder of household goods on TGBLs between points
in the United States and points throughout the world and is an ap-
proved tender holder for the transportation of such goods. Liberty-
Pac ceased activity on November 11, 1966.

Pioneer Overseas Service Corporation, a New York corporation
formed in 1963 and wholly owned by Marshall P. Safir, chairman of
Sapphire, is a traffic management agency which performs many if
not all of the services, for a fee, of household-goods movers. Pioneer
does not represent tender holders at present.

Facts

Movement of Defense Cargoes
The Cargo Preference Act of 1904, provides as follows:

Only vessels of the United States or belonging to the United States may be
used in the transportation by sea of supplies bought for the Army, Navy, Air
Force, or Marine Corps. However, if the President finds that the freight charged
by those vessels is excessive or otherwise unreasonable, contracts for trans-
portation may be made as otherwise provided by law. Charges made for the trans-
yortation of those supplies by those vessels may not be higher than the charges
made for transporting like goods for private persons, (10 U.S.C. § 2631)

On October 20, 1954, DOD and the Department of Commerce in the
, Wilson-Weeks Agreement agreed that the merchant shipping required
by DOD, exclusive of the MSTS nucleus fleet and consistent with mili-
tary requirements and prudent management, would be obtained in the

American Export Isbrandtsen Lines, Inc., American Mail Line Ltd., American President
Lines, Ltd., Isthmlan Lines, Inc., Matson Navigation Company, Pacific Far East Line. Inc,,
States Marine Lines (joint service of ‘States Marine Lines, Inc., and Global Bulk Transport,
Yne.), States Steamship Company, Waterman Steamship Corporation.

S$FMC Agreement No. 8493, Trans-Pacific American-Flag Berth Operators (TPAFBO::
same membership as WCAFBO, note 2 supra.
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following order : berth-line operators, time or voyage charters, vessels
under general agency agreement with National Shipping Agency, and
foreign-flag vessels.

After the termination of World War II, the Army and the Air Force
secured ocean commercial transportation for their cargoes through
Army Transportation Corps (ATC) contracts. The first contract was
executed in October 1946. The rates and conditions for this transporta-
tion were the same for all lines in a given trade. The contracts were of
a space-charter variety, and the rates were on a FAS basis.

The transportation of Navy cargoes during the same period was per-
formed under Navy contracts, which were generally similar to those
of ATC.

The procedure for obtaining ocean transportation for military car-
goes was changed in 1950 when this responsiblity was given to MSTS.
Inasmuch as the stevedoring of cargo at military terminals was per-
formed by the military, the contract rate was quoted FIO, to be ad-
justed where the cargo might move over commercial terminals. Since
the space-contract system employed by ATC had proved unsatisfac-
tory in that there was a tendency toward poor stowage, the MST'S con-
tract was revised so that the payment of freight would be on the basis
of the measurement of cargo on dock, with allowance for broken
stowage. MSTS allocated cargo among the U.S. flag carriers based on
the number of liner sailings, a system which generally was satisfactory
to the lines. Under this system, an effort was made to provide 2 balanced
ioad for each vessel.

In their discussions with MSTS, as with ATC previously, the lines
presented their costs and other data in support of rates. The rates could
be revised upon demand by either party for renegotiation, and failure
to agree within 60 days automatically canceled the contract. Subse-
quently, in 1957, MSTS prescribed a formula for the submission of
requests for increases. The formula required the submission of cost
data limited to wages, subsistance, repairs and maintenance, stores,
supplies, insurance, and fuel. In due time MSTS would announce its
decision as to the rate. If the lines were dissatisfied with the decision,
they could present their objections; sometimes MSTS would agree to
changes. MSTS had the final say in these matters. When negotiations
were concluded, the rates were filed with the Commission. Although
AGAFBO and WCAFBO acted collectively for their member lines
during the negotiations, the contracts were executed by the individual
lines. To areas not covered by shipping contracts, military cargoes
moved on berth terms on Government bills of lading at commercial !
rates.

11 FALC.
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On April 4, 1966, the Deputy Assistant Secretary of Defense for
Transportation and Logistics announced that DOD’s practice of
procuring ocean freight services would be altered so that procurement,
to the maximum extent possible, would be obtained through price
competition. The new policy was implemented by MSTS’s Request for
Proposals No. 100, issued on June 16, 1966.

Carriers of military household goods moving on TGBLS at through
rates previously filed rate proposals with MTMTS,*® which co-
ordinates the shipment of such goods. The ocean-rate segment, after
having been negotiated by MSTS, was supplied to MTMTS, and was
then transmitted by that agency to the carriers for inclusion in their
tenders. The tenders were filed semiannually for periods of six months.
The tenders submitted were made available to other carriers. Prior to
the effective date of the rates, carriers were allowed to meet the lowest
rates, but they could not go below such rates. This was known as the
“me too” system. After the rates became effective there were three
me-too cycles available in a given six-months’ period; new carriers
could come in for the first time in these subsequent cycles and file
competitive rates. MTMTS divided the available tonnage among the
carriers having comparable rates.

Qcean Rates on Military Cargoes

The original ATC contracts provided for payment to the lines of
4414 cents per cubic foot of space reserved, whether used or not. How-
ever, when MSTS took over in 1950, after making allowances for the
FIO factors, the rate arrived at was about 15 percent lower than the
commercial rate on similar commodities. This envisaged a broken-
stowage allowance of 20 percent. In 1961, the difference between the
berth and FIO rates was set at 22.5 cents.

The contracts contained a schedule of rates for certain general
descriptions of cargo (depending to some extent upon the trade) ; e.g.
general, household goods, unboxed vehicles, unusual size, unboxed guns,
refrigerated, explosives, hazardous, bulk, lumber, poles and piling,
and empty Conex containers (inbound). The first five categories had
three kinds of rates: basic, reduced A, and reduced B, the latter two
being applicable to cargo when shipped in larger volume. The rates
for on-deck cargo were 10 percent lower. In the trans-Pacific trade in
fiscal year 1963, about 78 percent of the MSTS cargo moved at the
basic rates and about 11 percent each at the reduced rates; the cor-
responding figures for the AGAFBO lines do not appear of record.
Between 1950 and 1964, the WCAFBO lines received five rate increases

%o Military Traffic Management and Terminal Serviee.
11 *.M.C.
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totaling 44.3 percent. Rate increases granted to the AGAFBO lines in
the same period approximated 30 percent; increased costs of operation
do not appear of record. Comparing six principal commercial com-
modities moving via WCAFBO lines with comparable MSTS com-
modities moving in volume, for the years 1950-1965, the rates on the
former increased an average of 66 percent as compared with 44 per-
cent for the latter; the corresponding figures for the AGAFBO lines
do not appear of record.

As illustrative of the rate picture just prior to the advent of Sap-
phire upon the scene, the AGAFBO rates, FIO per cubic foot, on
five representative commodities from Atlantic and Gulf Ports to
Ports in the Bordeaux-Hamburg range, were as follows:

Basic A B
LT Y BT TN 544 4344 38
Household goods. .. ... i icdena e ineaaa 5814 47 41
Unboxed vehicles {up to 8,960 pounds). ... . ... ... . iieiei.ii... 6614 53 4644
Unusual 8126, ... i iiicieccareercmeameereareraraaeaan 69 55 4814
Unboxed GUNS . . e tme e 87 6914 61

The rates of the WCAFBO lines, on the same commodities, were
somewhat higher to basic Far East countries, and even higher to
more distant trans-Pacific areas.

Sapphire’s first tariff was 1ssued on February 12, 1963, effective
March 14, containing rates on “general cargo”, and excepted MSTS
cargoes and personal property of military personnel and Government
employees. Effective March 14, the tariff was broadened slightly by
adding specific rates on farm machinery and on household goods and
personal effects NOS, the rate on the last-named being 81 cents per
cubic foot. Effective March 31, Sapphire published a rate of $7 per
net 100 pounds or 451 cents per cubic foot on household goods shipped
by any Government agency and moving on through Government bills
of lading. The household-goods rates were effective for six months.
Also effective March 31, Sapphire published an FIO rate of $16 a
measurement ton (40 cents per cubic foot) on military cargo. There
was no FIO rate for household goods shipped by MSTS, and any such
goods would have moved at the 40-cent rate applicable to MSTS gen-
eral cargo. Effective April 9, Sapphire extended the area coverage to
Gulf ports. A westbound rate of 38 cents per cubic foot on POVs,*
effective March 31, also was published, but just prior to the arrival in
port of Sapphire’s first vessel qualified to carry MSTS cargo from
Europe, U.S. Lines filed a rate on POVs slightly lower than the
Sapphire rates; Sapphire then filed a rate of 35 cents for foreign made

4 Privately-own-ed vehicles,
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POVs, effective April 19, which was lower than the rate of U.S. Lines,
but retained the rate of 38 cents on other POVs.

Effective March 29, 1965, AGAFBO reduced its through-bill house-
hold goods rate from 81 cents (which it had negotiated with MSTS at
the latter’s request) to 4514 cents per cubic foot. The rate was quoted
for a 30-day period unless further extended, and it eventually expired
on March 1, 1966, and reverted to 81 cents. To maintain the 2214-cent
stevedoring differential between its berth rate (4514 cents) and its FIO
contract rate of 584 cents, AGAFBO published an FIO rate of 23
cents per cubic foot on military household goods, effective March 29,
for a period of 30 days, at which time it reverted to the 5814-cent
level. By letter to MSTS of March 29, AGAFBO stated that it did not
believe the reduced rates were fair, reasonable, or compensatory and
that the reductions were made strictly as a temporary competitive
action.

Waterman withdrew from AGAFBO on May 22, 1965, and imme-
diately filed its own tariff containing negotiated military rates, gen-
erally comparable to those of AGAFBO. It also filed a tarviff for
military household goods moving under through Government bills of
lading, naming a rate of 4514 cents per cubic foot. In addition, effective
July 28, in its regular commercial tariff, Waterman published an FIO
rate of 40 cents per cubic foot on MSTS general cargo NOS which
would apply to household goods. Waterman rejoined AGAFBO in
March 1966 and canceled these tarifts.

Operating Margin of AGAFBO-WCAFBO

AGAFBO and WCAFBO have made a comprehensive cost study
f about $100,000,000 of steamship operations in the fourth quarter
f 1964. The study shows that inbound cargoes were carried at a loss
nd this loss should be borne by outbound cargoes. Since MSTS ac-
ounted for 48 percent of all space used outbound, MSTS cargoes
hould bear 48 percent of all inbound losses. In the Atlantic Gulf/

nited Kingdom trade, MSTS cargo produced revenue of $8.500,000,
profit of $580,000 before replacement allowances, subsidy, and income
ax. There was an operating loss on all incoming cargo of $3,000,000.
llocating 48 percent of the loss to MSTS cargo ($1,440,000), MSTS
bargo shows an overall loss of $860,000.

As to the U.S. Pacific Coast/Far East trade, MSTS produced reve-
aue of $11.000,000 and profit of $1,575,000 before replacement allow-
nce, subsidy, and income tax. There was an operating loss on all
ncoming cargoes of $955,000. Allocating 48 percent of this loss to
STS cargo, the operating profit is reduced to $1,135,000.
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World-wide in this period, MSTS outbound cargo via AGAFBO
and WCAFBO carriers occupied about 66,000,000 cubic feet, producing
revenue of about $26,000,000. The operating profit before replacement
allowance, subsidy, and income tax was about $2,900,000, or .044 per
cubic foot. There was an operating loss of about $6,300,000 on all
imbound cargo, or .93 per cubic foot. Allocating 48 percent of the
incoming loss to MSTS cargo, the operating loss on MSTS cargo would
be about $3,000,000. Subtracting this amount from the outbound profit
of $2,900,000, the operating loss would be about $100,000.3

Sapphire’s Operating Margin

Sapphire’s principal interest from the beginning was the carriage
of military household goods, with a build-up of commercial cargo,
and it planned a shuttle berth liner service with three vessels, with a
turn-around of 35 days, between Baltimore and Antwerp. At this time,
Sapphire felt it had in hand about 32,000,000 pounds of household
goods for its ships. The outbound rate was not to be so high as to
support the costs of the round voyage, and two-way movement was
necessary, with the anticipated profit to come from the inbound
household goods movement.

The three vessels originally chartered were C-2's, each with a bale
cubic capacity of 540,000 to 550,000 feet. After applying a broken-
stowage factor for a combination of household goods and military
and commerical cargo, it was estimated that there would be about
800,000 cubic feet of usable space of a round voyage for each vessel;
about 300,000 cubic feet was allocated for household goods, the balance
to be available for MSTS general cargo, on an allocation basis, and
commercial cargo. The preponderance of the household-goods move-
ment is inbound and the volume of MSTS general cargo is predomi-
nantly outbound.

Since the over-all costs of a round voyage exclusive of some adminis- |
trative salaries were estimated at about $140,000, or about $4,000 a
day, 1t was felt that a profit would be possible with a 40 percent
utihzation of space. Furthermore, with an ocean rate lower than the
AGAFBO rate, it was anticipated that there would be a diversion of
some cargo from New Orleans to Baltimore. About 65 percent of the
household-goods movement at that time from the Atlantic and the
Gulf used New Orleans because of its location and lower rates.

With a shipping contract and the receipt of cargo on an allocation
basis, Sapphire believed that it would be entitled to 3/61 of the avail-

¢ Another study based on measurement tons showed that MSTS was recelving from
WCAFBO a discount of about 21 percent of the commercial rate before any adjustment
for broken stowage,
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able traffic, or about 1,600 measurement tons, a sailing. Sapphire did
not believe that AGAFBO would meet its rates since the volume to be
carried by Sapphire would be quite small compared to the loss of
revenue to the AGAFBO lines if they carried the remainder at reduced
rates. This sanie feeling was held by some of the members of AGAFBO
in the early stages.

The then-existing AGAFBO rate for the movement of military
household goods from the United States to the Bordeaux-Hamburg
range and the United Kingdom was 81¢ per cubic foot. However,
Liberty-Pac had reduced the through rate, including the ocean freight,
by $5 per net hundredweight. The reduction was to be absorbed by a
reduction of the ocean freight increment from 81¢ per cubic foot to
451% cents or the $7 per net hundredweight which Sapphire filed. It
was anticipated that the difference in ocean freight would be so great
that it would be feasible for the household goods carriers to divert
much of their cargo to the port served by Sapphire, instead of using
New Orleans, which traditionally handled 65 percent or more of the
bousehold goods traffic.

At the rate originally contemplated by Sapphire for household
goods through Baltimore, it estimated a revenue yield of about $160,000
a voyage. Under the rate eventually filed, the results would be about
$5,000 less per voyage.

When it became rather apparent that the anticipated volume of
household goods was not to be realized and that all such goods would
be taken out of the allocation system, Sapphire had to seek other
cargo. New plans were formulated and it was decided not to pursue
the matter of a shipping contract. Since the rates finally decided upon
were to be lower than the AGAFBO rates and for a longer period
of time than the AGAFBO rates, there would be a concentration on
through-bill household goods. Instead of infrequent voyages out of
the Gulf, eight voyages during the peak season would be serviced by
two other chartered vessels calling only at New Orleans and Bremer-
haven. About 21,000,000 pounds (3,000,000 cubic feet) of household
goods were expected through the Gulf. With a turnaround of 40 days
and at a rate of 45¢ per cubic foot, the Gulf revenue for eight round
voyages would be about $400,000.

Three of the vessels chartered to Sapphire were purchased by the
company around the first of 1966, at a total cost of $1,650,000.

In the first five months of its operation, Sapphire carried only 7.4
percent of the through-bill household goods on the Atlantic-Gulf/
Bordeaux-Hamburg route.

11 FM.C.
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For the 15 completed voyages just referred to, the net loss Lo Sapphire
was about $545,000, or about $36,000 a voyage, the inbound leg bearing
the greater burden.

Competition for Military Household Goods

In September 1964, Liberty-Pac brought to the attention of DOD a
new mode of moving household goods, by packing them in permanent
twenty-and-forty foot aluminum containers. Household goods had
been moved, and still are being moved, in smaller plywood containers,
which by their nature were disposable. The new containers, unlike the
plywood boxes, could be deck stowed and were believed to be less costly
for the shipping companies to handle. At the start, it was considered .
that three dollars per net hundred-weight would be saved.

At the same time, Liberty-Pac approached certain American flag .
lines for a reduction in ocean freight for containers in the Bordeaux-
Hamburg range, which was the area to be served initially by the new
Liberty-Pac mode.

Liberty-Pac had made its proposal on the condition that it be per-
mitted to charter its own ships, if necessary. In order to make this
offer more effective, it was also requested that military household
goods be removed from the allocation system when traveling under
a.through bill of lading.

The Liberty-Pac proposal would have given the van lines the right
to negotiate individually for more advantageous freight rates from
the ocean carriers. This would have completely overturned the tradi-
tional approach of negotiation with MSTS by AGAFBO on a group
basis.

At the time of the original Liberty-Pac proposal to DOD, the
AGAFBO carriers began to take action to protect their competitive
position. As a result of an AGAFBO meeting of January 7, 1965, the
AGAFBO secretary advised a President’s committee of possible man-
agement level action with DOD, Maritime Administration, Federal
Maritime Commission, Department of Commerce, and Congressional
committees. When Liberty-Pac went forward with its plans,
AGAFBO began to secure information on all phases of the new mode,
including chartering attempts, agents, vessel itineraries, shippers,
commercial cargoes, and military cargoes.

For some period of time, a large number of major van lines operat-
ing as movers of household goods in U.S. foreign commerce were
deeply in debt to member lines of AGAFBO. For instance, 80 van
lines owed AGAFBO a total of $5,083,826.40 in September 1964 and
a total of $4,243,504.51 in October 1964. As AGAFBQ itself reckoned,
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they had become bankers for much of the household moving industry.
The build-up of such outstanding debts resulted from a practice of
extending credit contrary to the AGAFBO tariff rules then in effect.
Rules adopted December 20, 1963, provided that outbound freights
were payable within 15 business days from date of arrival at vessel’s
port of discharge. The rules were amended on November-16, 1964, to
provide for an additional 30 calendar days to make payment for ship-
pers who furnished an indemnity bond of $100, 000. There were pro-
visions for shippers to be placed strictly on a cash basis in the event
of delinquencies of payment.

There had been some limited AGAFBO action with respect to re-
ducing the indebtedness of the van lines. On March 10, 1964, there was
a meeting with the largest debtor van line concerning unpaid amounts.
By mid-February 1965, AGAFBO had not, however, taken any strict
measures to enforce its tariff rules as to payments nor to apply the
sanctions provided by tariff against van lines delinquent in their
payments.

On February 15, 1965, AGAFBO discussed at length the Liberty-
Pac proposal and then passed the following motion :

Since Liberty-Pac International has submitted a proposal. to the Depart-
ment of Defense for the carriage- of all military household goods between
the Atiantic Coast and the Bordeaux-Hamburg and United Kingdom ranges,
which service will be exclusively available through the Sapphire Steam-
ship Lines, Inc., for which service the Pioneer Overseas Corporatlon is the
FMC filing. agent, it was agreed that the new enterprise represented ‘a hlghly
speculative venture and since the participants wére indebted to the member
lines for a considerable sum of money, the Secretary should by wire notify
them -:as the initial step in collecting. delinquent accounts, that unless all
amounts due member lines were paid within seven days from date of tele-
graphic notice, the Secretary should then immediately request MSTS to
request * * * [MTMTS] to take agreed action to insure collection of such
accounts or suspend the carrier's tender.

Following the meeting, AGAFBO telegraphed the Pioneer group
that unless payment of delinquent charges was made within seven days,
MSTS would be informed and would be requested to ask MTMTS to
take appropriate steps either fo insure prompt payment or to suspend
the tenders of the lines, MSTS was so notified on March 2.

On March 5, 1965, MSTS passed on the complaint to MTMTS. On
March 10, 1965, MTMTS refused to act. On February 15, 1965, at the
same time that AGAFBO agreed to take strong action against the
'Pioneer Overseas Group to collect past debts, AGAFBO agreed that
“On amounts delinquent subsequent to November 16, they [the Pioneer
Overseas Group] were to be notified that they would be placed on a
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cash basis.” It was further agreed that each member line would im-
mediately issue instructions to make certain that all its offices strictly
adhered to this cash basis requirement.

On February 18, 1965, AGAFBO notified the Pioneer Overseas
Group that van lines which were delinquent in payment of amounts
owed since November 16 “will on February 24 be placed on a cash
basis”,

On April 5, 1965, AGAFBO amended its cash requirements rule in a
manner suggested by certain unnamed van lines whereby those which
paid debts owed AGAFBO for services prior to November 16, 1964,
would be taken off the cash list “whether or not current delinquencies
remain unpaid”.

At an AGAFBO meeting of April 13, the carriers agreed that court
action should be started against members of the Pioneer group. Such
suits were filed.

On February 24, 1965, AGAFBO filed a petition with the Commis-
sion requesting an investigation of the legality of the Sapphire/Lib-
erty-Pac operation, The Commission did net act on the petition.

On March 31, the secretary of AGAFBO was instructed to explore
with counsel the possibility of legal action to prevent the use of un-
reasonably low rates by Liberty-Pac. In fact, AGAFBO filed a peti-
tion with the Commission asking that Sapphire’s tariff be rejected as-
illegal. No action wastaken by the Commission.

On April 1, MSTS instructed its offices to book the maximum quan-
tity to household goods with Sapphire. On the following day,
AGAFBO requested MSTS to suspend Sapphire’s bookings, referring
to the Sapphire operation as “opportunist cut throat competition” and
charging that the use of Sapphire was contrary to the Wilson-Weeks
agreement and DOD’s financial requirements. MSTS, as a result, sus-
pended Sapphire for two days, but MSTS lifted the suspension upon
concluding that Sapphire had shown sufficient proof of financial sta-
bility and otherwise had met all MSTS requirements.

Thereafter, AGAFBO complained of the MSTS policy of prefer-
ring Sapphire because Sapphire’s rates had longer effective dates. In
addition, AGAFBO communicated and had meetings with various
officials of DOD, MSTS, and MTMTS concerning the proposed opera-
tions of Liberty-Pac and Sapphire.

On March 29, AGAFBO as a direct reaction to the rates of Sap-
phire reduced its through bill household goods rate from 81¢ (which it
had negotiated with MSTS) to 45%4¢ per cubic foot. The rate was.
quoted for a 30-day period and eventually expired on March 1, 1966.
AGAFBO altered its FIO rate in a corresponding manner. AGAFBO
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notified MSTS that the rates were made as a strictly temporary com-
petitive measure and were not fair, reasonable, or compensatory.
AGAFBO also filed competitive rates on other goods in reaction to
Sapphire’s competition.

Miscellaneous Facts

U.S. Lines had the capacity to carry refrigerated beef for the mili-
tary. MSTS had used these facilities on berth terms under Govern-
ment bills of lading, with loading at commercial piers in New York.
After MSTS had booked some of this cargo with U.S. Lines in June
1965, the carrier canceled the booking, advising MSTS that at:

* * * present time in spite of rate equality on principal cargo categories
MSTS is holding cargo for competitors with the avowed intent of filling
such competitive vessels before considering those of United States Lines.
Under circumstances feel unable to continue to perform long range special
services to MSTS in this area while such discriminatory situation persists.

The same type of refrigerated facilities possessed by Moore-
McCormack also had been used by MSTS. The carrier canceled a
booking for refrigerated space in June 1965, advising that the sailing
of the particular vessel had been withdrawn because of the limited
commercial bookings and the pending maritime strike, plus the fact
that MSTS was unable to give the carrier any general cargo, it being:

* * * ynderstood that very large scale MSTS dry cargo bookings were made
with our competition [Sapphire] which did not offer conventional reefer
space. * * * Withholding of a dry cargo booking to our ship which would
have enabled us to sail on 18 June as scheduled and meet your total require-
ments is difficult to understand. Respectfully recmd serious reconsideration
of present MSTS booking policy.

In May 1965, MSTS booked with Sapphire household goods for
loading at St. Nazaire, at a rate of 40 cents per cubic foot. Waterman
had a vessel available at that place at the same time and reduced its
rate to 313 cents. The cargo was unbooked in favor of Waterman, but
Sapphire immediately filed a rate one/half cent below the Waterman
rate, and was then given the cargo.

By letter to DOD of December 11, 1965, Liberty-Pac’s attorney
confirmed the oral commitment made by Liberty-Pac’s representative
the previous day, that Liberty-Pac would “move empty Conex boxes
from Germany to the United States on its chartered vessels, as space
and sailing schedules permit, without charge”, if permitted to charter
its own vessels. In its approval on December 29 of Liberty-Pac’s new-
mode proposal, DOD stated that “Any supplementary offer such, as
your client’s offer of free transportation of empty conex containers
from Europe to the U.S. should be embodied in the tender.” Liberty-
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Pac carried no empty Conex boxes from Germany, and it had no
specific provision for this transportation in its tariff on file with the
Commission.

In its letter of March 11, 1965, to various van lines, Sapphire stated
that its tariff filed that day contained a rate of $7 per 100 pounds
for through-bill military household goods, and that this rate was
a direct saving to the van lines of approximately $1 per 100 pounds.
The purpose of this saving was to induce the van lines to divert their
shipments from New Orleans to Baltimore since the cost through the
two ports would be equalized and transit time via Baltimore would
be shorter than via New Orleans.

MSTS tendered 124 POVs to Sapphire at Philadelphia on May 22,
1985, for loading on one of its vessels. As this vessel did not have
special gear for handling automobiles, the tender was revoked in favor
of a vessel of an AGAFBO member which was available and did have
such equipment. Sapphire thereupon agreed to pay the difference in
loading costs (about $7.50 per vehicle), and this offer was accepted by
MSTS; Sapphire was then billed for the costs. The Sapphire tariff
provided at that time that where the cargo required special equipment
not on the vessel or the handling of cargo involved other expenses, such
equipment should be provided by MSTS, who should also pay the
other expenses.

On a voyage in May 1965, one of the Sapphire vessels loaded 59
truck tractors for MSTS. These averaged six tons each, with none
weighing less than two tons. Sapphire did not submit to MSTS a bill
for heavy-lift charges although its tariff provided that such charges
were applicable where the packages or pieces were in excess of two
tons.

AGAFBO’s rate reductions and later upward revisions were not
made after negotiations with MSTS, who did not agree that the former
rates should become effective when the temporary reductions expired.

Government civilian cargoes move under commercial tariff rates
and not under special Government rates. The AGAFBO and TPAFBO_
berth rates on military household goods moving on through Govern- ~
ment bills of lading are lower than the corresponding rates contained
in the tariffs of the commercial conferences of which the AGAFBO
and TPAFBO lines are members. This means that household goods
shipped by civilian agencies of the Government are assessed-rates
higher than those paid for military household goods which may be
shipped on the same vessel. Furthermore, the commercial conferences
do not permit negotiation, by their American-flag member lines, of |
rates on cargo or property shipped by civilian agencies of thei
Government.
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The AGAFBO and WCAFPO agreements require the carriers to
furnish data to the Military Sea Transportation Service and such
related Shipper Services as to cargo transportation costs, space avail-

ability, sailing schedules, and related matters.

WCAFBO has submitted all cost data requested by MSTS, but
MSTS has not been satisfied with the data submitted by AGAFBO
and takes the position that the data has been informative but not con-
clusive as to the reasonableness of AGAKFBO’s rates.

AGAFBO carried on negotiations with MSTS in several areas

served by only one U.S. flag operator.
Tue Issuks

When the Commission instituted this proceeding, it specifically
announced the legal questions to be resolved, as follows:

1. Whether the conference agreements have operated in a manner which is
unjustly discriminatory or unfair to the U.S. Government or to any of its
shipping agencies or between carriers or has operated to the detriment of
the commerce of the United States. or is contrary to the public interest,
or is in violation of the Shipping Act; and whether the agreements should
be modified or canceled pursuant to the standards of section 15.

2 Whether the conferences or member lines have carried out an agreement
before it has Leen filed and approved by the Commission in violation ot
section 15.

8. Whether the member lines have charged rates on nonmilitary household
goods, which rates were not properly on file with the Commission, in viola-
tion of section 18(b) (3).

4. \Whether any respondent has offered to a U.8S. Government agency a rate
which was not filed with the Commission as required by section 18(b) (1),
and, if so, whether such unfiled rate is so unreasonably low as to be detri-
mental to the commerce of the United States in violation of section
18(bL) (5).

5. Whether any respondent has charged rates which are unjustly discrimina-
tory with respect to goods sponsored Ly the U.S. Government in violation
of sections 16 First or 17.

6. Whether the rates on Government cargo filed by AGAFBO, Waterman, or

Sapphire are so unreasonably high or low as to be detrimental to the com-

merce of the United States countrary to section 18(b) (3).

Whether the member lines of AGAFBO have individuoalily or together with

other lines acted to exclude any other carrier from the carriage of Govern-

ment cargo in violation of section 14 Second.

8. Whether any respondeunt member of AGAFBO has violated section 14
Third by retaliating against any shipper (U.S. Governinent) by refusing,
or threatening to refuse. space accommodations when such are available,
or resort to other discriminatory or unfair methods, because such shipper
(U.S. Government) has patronized any other carrier or has filed a com-
plaint charging unfair treatment, or for any other reason,
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9. Whether there exist unfilled agreements, subject to section 15, regarding
the transportation of Government cargo between Sapphire, Liberty-Pac
International Corporation, or Pioneer Overseas Corp.

Discussion

In his initial decision, the examiner concluded generally that the
question of rates had become moot, that the record disclosed no unfiled
agreements or rates or other violations with the exception of a refusal
of space to MSTS by U.S. Lines.® With respect to the organic agree-
ments of AGAFBO and WCAFBO, the examiner recommended that
the agreements be permitted to remain in force until MSTS certifies
that it no longer has business with the groups, and at that time the
agreements will be canceled or amended to show their present
application.

The parties have excepted to numerous findings and conclusions of
the examiner. Rather than consider the exceptions seriatim, we will
attempt to group them into the following general categories: reason-
ableness of rates; actions taken against Sapphire; unfiled agreements,
unfiled rates, or other violations; and continued approval of the
agreements.

Reasonableness of Rates

Our findings as to the operating margin of AGAFBO-WCAFBO
carriers are based upon a comprehensive study prepared by the mem-
ber lines of the costs of carrying military cargo. The examiner, while
admitting that the studies were not as accurate or complete as possible,
found that the AGAFBO and WCAFBO rates pass muster under the
Shipping Act. However, the examiner found that when AGAFBO
reduced its rates to deprive Sapphire of cargo, AGAFBO’s rates be-
came so low as to be detrimental to commerce contrary to section
18(b) (5).” The examiner, although noting Sapphire losses, found this
carrier entitled to a reasonable trial period to stabilize its rates. In
spite of these findings, the examiner concluded that the rate issues
were moot.

Hearing Counsel and DOD challenge the examiner’s consideration ’
of the reasonableness of rates at all; they aver simply that the cost

¢ The examiner stated that certain acts of AGAFBO were not authorized by any sec-
tion 15 agreement, but he made po such ultimate conclusion, He also stated that AGAFBO
unlawfully discriminated in pressing claims agalnst some van lines but not others, but
again he did not include this in his ultimate conclusions.

7 Section 18(b) (3) (46 U.8.C. § 817(b)) provldes:

(5) The Commission shall disapprove any rate or charge filed by a common cartier
by water in the foreign commerce of the Unlted States or conference of carriers
which, after hearing, it findg to be so unreasonably high or low as to be detrimental
to the commerce 0f the United States.
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data, although not rebutted at the hearing, are unreliable. Both Hear-
ing Counsel and DOD also submit that the entire issue is moot.

In response AGAFBO and WCAFBO assert that the studies were
properly introduced with a host of supporting witnesses to attest to the
methodology and comparative accuracy; since adverse parties could
not impugn the validity of the studies, they must stand.

Granted that the studies are not as accurate or complete as might
be, there is no justifiable reason not to accept them as a fair and
honest attempt by the lines to come up with a meaningful story. The
studies represent a reasonably close approximation of costs. Increased
Rates on Sugar,1962,7 F.M.C. 404 (1962) ; Alcoa Steamship Co., Inc.-
General Increase in Rates, 9 F.M.C. 220 (1966) ; Iron and Steel Rates,
Ezport-Import, 9 F.M.C. 180 (1965). Therefore, we agree with the
examiner that there has been no showing on this record that the rates
in effect prior to the competitive reductions were so unreasonably high
as to be detrimental to the commerce of the United States, within the
meaning of section 18(b) (5) of the Act.

We consider now the AGAFBO reduced rates which became effec-
tive March 29, 1965. As previously seen, MSTS was informed by
AGATFBO that the reductions were temporary and for competitive
purposes only, and that they were not believed to be fair, reasonable,
or compensatory. There can be little doubt that the drastic reductions
were designed for but one purpose: namely, the elimination of Sap-
phire from the carriage of military cargo. Since the rate reductions
were admittedly unreasonable and noncompensatory and were justified
only in furtherance of the unfair attempt to drive Sapphire from the
trade, we agree with the examiner and, under the circumstances, con-
clude that the reduced rates were so unreasonably low as to be detri-
mental to the commerce of the United States, and, therefore, contrary
tosection 18 (b) (5) of the Act.

In the final analysis, the issue of whether the AGAFBO and
WCATFBO rates met the standards of section 18(b) (5) is moot. Sec-
tion 18(b) (5) permits the Commission to disapprove rates upon cer-
tain findings. Since the rates in question are no longer effective, they
are no longer amenable to section 18 (b) (5).

There has been no showing on this record that the rates of Water-

man, during its nonmembership in AGAFBO, were so unreasonably
high or low as to be contrary to section 18(b) (5) of the Act.
" With respect to Sapphire’s rates, the examiner, although noting
losses on the first 15 voyages, held that Sapphire, being a new opera-
tor with attendant vicissitudes as evidenced by this record, was en-
titled to a fair chance to demonstrate whether it can operate in a
sound financial manner.
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AGAFBO argues that the examiner is logically inconsistent in
finding that AGAFBOQ’s rates were so low or unreasonably low as
to be detrimental to the commerce of the United States contrary to
section 18(b) (5) and yet exonerating Sapphire’s identical rates, This,
says AGAFBO, is illogical, particularly where Sapphire’s losses at
these rates were enormous and their expectations of cargo were naively
optimistic.

The Commission-has not found that Sapphire’s rates were contrary
to section 18(b) (5).

Actions Taken A gainst Sapphire

The examiner found that when AGAFBO learned of the Liberty-Pac
proposal, AGAFBO generally acted with justification to protect itself;
however, when AGAFBO pressed claims against some but not all van
lines, AGAFBO violated sections 14 Third and 16 First. Likewise,
the examiner found that AGAFBO’s communication with various
government agencies in an effort to impede Liberty-Pac/Sapphire
was not authorized by its section 15 organic agreement and was, there-
fore, improper.

Hearing Counsel argue that the principal error and the cause of
greatest regulatory concern in the initial decision is the failure to
find that the joint acts of AGAFBO to eliminate Sapphire were un-
authorized by the approved agreement and in violation of section 13.
Sapphire, too, argues that the AGAFBO agreement does not include
the right to attack a competjtor collectively.

The premise of the contentions of Hearing Counsel and Sapphire
are that joint actions taken by carriers to control or regulate compe-
tition must be authorized by section 15. Thus, Hearing Counsel argue
that the examiner failed to recognize that the many actions taken by
AGAFBO and its members to eliminate Sapphire from competition
were evidence of a larger conspiracy which was in violation of sec-
tion 15.

AGAFBO excepts to the examiner’s decision to the extent of the
finding that it acted unlawfully by pressing legal claims against
some of the van lines. AGAFBO contends that it was justified in bring-
ing suit on long overdue claims. AGAFBO argues that the lawsuits
were based on valid claims and that facts do not show that the van
lines were singled out for any reason other than their poor credit
standing. '

AGAFBO also contends that it was authorized by its agreement to
meet with officials of DOD and MTMTS. In fact, there had been a
long history of such discussions. Furthermore, petitioning a govern-
ment agency should not be considered to be illegal under any cir-
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cumstances. Finally, AGAFBO argues that its unilateral rate action
was not beyond the terms of the agreement because it was logical for
the AGAFBO lines to assume they had the freedom to meet competi-
tion. This worked to the benefit of MSTS. Accordingly, AGAFBO
argues that its agreement should not be so narrowly- interpreted, par-
ticularly in view of the past relationship between AGAFBO and
DOD.

Although the secretary of AGAFBO, pursuant to instruction, ad-
vised the association’s President’s Committee of the developing facts
for possible management level action with DOD, Maritime Adminis-
tration, Federal Maritime Commission, Department of Commerce,
and congressional and Senate committees, there is no proof that the
committee took any positive action. There are other references in the
record of meetings between AGAFBO and DOD, MSTS, and/or
MTMTS concerning the new proposal, but it does not appear whether
any of these were beyond the pale, unless it can be said that meetings
with any Government agency other than MSTS were not within the
scope or contemplation of AGAFBO’s agreement. The agreement
provides:

1. (a) They may meet from time to time and discuss cargo transporta-
tion costs, space availability, sailing schedules, and related matters, and
agree as to rates, terms, and conditions of transportation and related serv-
ices for such cargo, and as to matters relating thereto, which are to be
used as a basis for discussion with Military Sea Transportation Service
and said related “Shipper Services” for the purpose of negotiating rates,
terms, and conditions for the transportation and related services for such
cargo in common carriage; they may also negotiate as a body or through
committees or selected representative or representatives, rates, terms, and

conditions which shall become binding terms, and conditions which shall
become binding on all parties hereto.

We find that this language authorized AGAFBO to meet with vari-
ous DOD officials.

The petitions by AGAFBO requesting the Commission (1) to in-
vestigate possible unfiled rates by Sapphire, Liberty-Pac, or a related
company, and whether they were unreasonably low, and (2) to re-
ject Sapphire’s first tariff because it did not conform to the statute
and was the carrying out of an unfiled agreement with Liberty-Pac
were also justified. Whereas it is true that the first petition was based
on surmises and assumptions, and the association secretary testified
that the beliefs turned out to be unfounded, the whole situation at that
time was in such a state of turmoil that AGAFBO should not be
penalized for filing the petition; good faith does not depend upon
eventual results or hindsight. In the case of the petition to reject the
tariff, moreover, it has been seen that Sapphire did amend the tariff
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to remove the objectionable features, Therefore, the filing of the peti-
tions was not unlawful.

The Commission has not found that AGAFBO violated section 15 in
requesting MSTS to suspend Sapphire or in complaining that MSTS
preferred Sapphire; that AGAFBO, by a series of actions, conspired
to drive Sapphire from the trade in violation of section 15; or that
AGAFBO violated sections 14 Third and 16 First with respect to the
collection of delinquent freight charges.

We consider now AGAFBOQ’s ratemaking activities:in reaction to
Sapphire. AGAFBO reduced its rates to admittedly unreasonable
levels with the sole purpose of mitigating any advantage to Sapphire.
These rates were used as a predatory device to destroy competition and,
as found above, were so unreasonably low as to be detrimental to the
commerce of the United States contrary to section 18(b) (5).

Section 15 allows carriers to band together for the purposes of joint
ratemaking in order to avoid the chaos which would result from wide-
open competition. However, a conference is not permitted to engage in
activity which is incompatible with the regulatory purposes of the
Act. States Marine Lines, Ine. v. Trans-Pacific Freight Conference, 7
F.M.C. 204, 210, 215 (1962) ; aff’d. sud nom. T'rans-Pacific Frgt. Conf.
of Japan v. Federal Maritime Com'n., 314 F.2d 928 (9th Cir. 1963).
Furthermore, a conference, no matter what authority its organic agree-
ment may contain, is not authorized to violate other provisions of the
Shipping Act nor the general standards of section 15. Cargo to Adri-
utic, Black Sea, and Levant Ports, 2 U.SM.C. 342, 846-347 (1940).

With respect to rates set by a conference, the Commission has from
time to time stated that it may disapprove or modify a conference
agreement where a conference rate is so unreasonably high or low as
to be detrimental to the commerce of the United States. /ron and Steel
Rates, Exzport-Import, 9 F.M.C. 180, 192-93 (1965). See also: Edmond
Weil v. [talian Line “Italia”, 1 U.S.8.B.B. 395, 398 (1935) ; Pacific
Coast-River Plate Brazil Rates, 2 U.S.M.C. 28, 30 (1930) ; Cargo to
Adriatic, Black Sea, and Levant Ports, 2 U.S.M.C. 342, 347 (1940). In
Outbound Rates A ffecting Export High-Pressure Boilers, 9 F.M.C. 441
(1966), the Commission said :

Thus, section 15 does not limit the Commission to the formal terms of an
organic conference to the exclusion of the viable implementations—joint rates—

of approved agreements. Consequently, if circumstances warrant, the Commission
can act against rates on boiler parts under section 15.* Such action could be

*Respondents contend that the Commission mey serutinize ratemaking activities only
under sections 17 and 18(b) (5). These provisions permit limited rate regulation of ocean
carriers, both independent lines and conferences. Section 15, however, has a different role;
its impact 18 agalnst collective action, lncluding ratemaking, 9 F.M.C. at 453-54.
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based upon a finding that a section 15 agreement operated in a manner contrary
to the public interest or upon one of the other prohibitions of section 15.

Thus, we will consider whether the rate reductions offended the pro-
visions of section 15. AGAFBO itself characterized its reduced rates
as unreasonably low. The operating data submitted by AGAFBO show
that this admission was accurate. The reduced rates were simply an
attempt to deprive Sapphire of some of the cargo which Sapphire ex-
pected would be generated by its rates. And AGAFBO, by means of its
reduced rates, did in fact deprive Sapphire of the nucleus cargo which
was indispensable to Sapphire’s profitable operation. Under these
circumstances, we find that the AGAFBQ agreement, through its rate-
making functions, operated in a manner which was knowingly at odds
with the requirements of section 18(b) (5) and which was detrimental
to the commerce of the United States and contrary to the public inter-
est as well. AGAFBO’s rates were detrimental to commerce because
they were designed to and did have a disastrous effect on Sapphire.®
AGAFBO’s rates were contrary to the public interest because they
were predatory in nature and in derogation of an important aspect of
the public interest, the policy to foster competition to the extent com-
patible with the regulatory purposes of the Act. /sbrandtsen Co., Ine.
v. United States, 211 F.2d 51 (D.C. Cir. 1954) cert. denied, 347 U.S.
990 (1954).° We, therefore, conclude that the AGAFBO agreement
operated in a manner which was in violation of section 15.

AGATFBO argues that its rate reductions were authorized by Agree-
ment No. 8086-2. While we agree with the examiner that the rate reduc-
tions filed ex parte were contrary to the authorization of the agreement
tc negotiate rates with MSTS, we consider the crux of the issue to be
that the rates were reduced to a level which was admittedly unretson-
able and which was detrimental to commerce and contrary to the public
interest. Therefore, while the agreement does not contemplate ex parte
reductions, it certainly does not sanction rate reductions which were
admittedly and knowingly contrary to section 18(b)(5) and which
violated the standards of section 15 as well.

Other Violations

The examiner found no violations with regard to Sapphire’s diffi-
culty in obtaining and retaining overseas agents. We agree. The record
shows only that the heat of the competitive struggle between AGAFBO

8 Cf, Investigation of Rates in the Hong Kong—United States Atlantic and Gulf Trade,
F.M.C. Docket 1083 11 F.M.C. 168,

9 See also: Pacific Ooast -European Conference, T F.M.C. 27, 37 (1961) ; Mediterranean
Pools Investigation, ® F.M.C. 284, 289-90 (1088) ; Oalifornia Stevedore & Ballast COo. V.
Stockton Port Diatriot, T F.M.C. T3 (1962).
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and Sapphire was reflected in the acts of individual carriers and their
agents.

The examiner stated that U.S. Lines in unbooking MSTS refriger-
ated cargo because of its dissatisfaction with MSTS’s policy of dis-
tributing the carriage of general cargo, violated section 14 Third of
the Act. AGAFBO argues that U.S. Lines did not retaliate ; it canceled
the sailing because of insufficient bookings. However, reference to the
telegram in which U.S. Lines canceled the booking convinces us other-
wise. It was clearly an unlawful retaliation against a shipper for
patronizing a competitor. We sustain the examiner. It is immaterial
that U.S. Lines was not in accord with the MSTS policy on general
cargo.

Moore-McCormack is in a different position. Its particular vessel
had limited commercial bookings, a maritime strike was pending,
and MSTS did not provide general cargo in addition to the refrig-
erated cargo, hence cancellation of the.sailing was necessary. The only
way the sailing could have been made was to secure sufficient MSTS
cargo, which would have made the sailing not subject to the strike.
The fact that the carrier chose that time to remonstrate with MSTS
on the latter’s policy for the use of competitive vessels for general
cargo is beside the point; it was not the retaliation proscribed by
section 14 Third.

Sapphire contends that the calling of the Waterman vessel at St.
Nazaire in an attempt to take household goods away from Sapphire
when they already had been booked by MSTS, was a violation of
section 14 Second of the Act (46 U.S.C. § 812) which makes it unlaw-
ful for a carrier to use a fighting ship for the purpose of excluding,
preventing, or reducing competition by driving another carrier out of
a trade. Waterman customarily served the various ports in the Bor-
deaux-Hamburg range, even though all ports were not served on every
voyage. The act of putting the particular ship into St. Nazaire to
load at rates below those of Sapphire was nothing more than run-
of-the-mill competition for a parcel of cargo. There is no proof that
the Waterman action was for the purpose of “driving another carrier
out of a trade”.’?

The examiner found no unfiled section 15 agreement between Sap-
phire and Liberty-Pac or other van lines. AGAFBO excepted. We
agree with the examiner that something more than a mere inference
is needed to find such an agreement.

Sapphire’s rates were available to all shippers alike, not just to
Liberty-Pac. Mr. Safir testified that there were no agreements between

10 See (Frace Line, Inc. v. Bkips A[R Viking Line, et al.,, T FM.C, 432 (1982).
11 F.M.C.
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Sapphire and the van lines—“just expressions of support, yes. Nothing
else.” His affidavit in reply to AGAFBO’s petition for rejection of
Sapphire’s first tariff (referred to above) is to the same effect. As
indicative of the absence of agreements, and as already seen, six of
Pioneer’s accounts left and other van lines which had promised sup-
port to the new operation did not give it.

Since the record shows only an association between Sapphire and
its customers, we will not overrule the examiner. There is simply not
enough evidence of an agreement contemplated by section 15.

AGAFBO charges that the offer of Liberty-Pac to DOD to carry
empty Conex boxes without charge was in violation of sections 16
First and 17. The examiner, stating that our decision in Carriage of
Military Cargo, Docket No. 6642 10 F.M.C. 69 aff’d. subd nom.
American Exzport Isbrandtsen Lines v. Federal Mar. Com’n, 380 F.2d
- 609 (D.C. Cir. 1967), made those sections inapplicable to the trans-
portation of military cargo, refused to find such a violation. The
examiner’s reading of the case is in error; we found only that carriers
could grant the government reduced rates, not available to private
shippers, without violating the Shipping Act. This does not render
the Shipping Act inapplicable to government cargo. Nevertheless, we
agree with the examiner’s conclusion. The offer was part of early
negotiations between Sapphire and DOD. The final conditions of this
offer were never formulated and we view the matter as tentative and
incomplete.'t

The examiner ruled that AGAFBO’s allegation that Sapphire vio-
lated section 16 First by the absorption of railroad charges was beyond
the order of investigation. While we believe the matter to be an 1ssue,
the record will not support a finding that Sapphire diverted cargo
unlawfully from one port to another. The cargo attracted by Sapphire
came by virtue of its low rates, not by any absorption.

AGAFBO has also alleged that Sapphire violated the Act by failing
to abide by its tariff with respect to POV loading costs and heavy lift
charges. The examiner found that section 18(b) (3), which prohibits
a carrier from deviating from its tariff, was not an issue as to Sap-
phire. However, the record discloses that in these instances Sapphire
did not follow the terms of its tariff. Accordingly, we find that Sap-
phire violated section 18(b) (1) by failure to file appropriate provi-
sions in its tariff.12

1 Nelther was the proposal violative of section 18(b){1) since it was Dot necessary to
file such a tentative proposal,

12 In view of this finding, we do not here consider whether this conduct also was contrary
to the provisions of section 18(b) (3).
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Hearing Counsel contend that AGFABO was not authorized by
the conference agreement to negotiate on behalf of a single member.
A literal reading of the agreement shows to the contrary.

With respect to the submission of data by the conferences to MSTS,
we find that the carriers complied with the established format in sub-
mitting cost information and complied with their agreement in this
respect.

T he Continued Approvel of the Agreements

The examiner found that the predominant function of AGAFBO
and WCAFBO terminated upon the commencement of the competitive
bidding system of DOD. Rather than ruling that the agreements
should be canceled outright, the examiner allowed the agreements to
remain in effect pending the conclusion of outstanding business be-
tween the carrier groups and the government at which time the agree-
ments would be canceled unless modified to reflect their new role.

Hearing Counsel assert that the agreements should be canceled
immediately because of proof that the government has no further need
for them. Hearing Counsel would allow no amendment. DOD contends
that since it no longer desires to deal with the carrier groups, the
groups should be found to be detrimental to commerce and contrary
to the public interest and therefore disapproved. AGAFBO and
WCAFBO argue that these agreements may be canceled only upon
a finding that they are contrary to section 15. The changed attitude
of DOD alone does not authorize disapproval. Likewise, the confer-
ences argue that DOD may well have a future need for the carrier
groups.

It is the policy of the Commission to withdraw the approval of
conference agreements where the agreement has become dormant. This -
policy depends upon the wording of section 15 itself. Both initial
and continued approval of an agreement are dependent upon a deter-
mination that the agreement is not contrary to section 15. Agreement
8765—0rder to Show Couse, 9 F.M.C. 333 (1966). “Thus, one pre-
requisite for approval of an agreement is the actual existence or im-
mediate probability of transportation circumstances in the trade cov-
ered by the agreement which warrant approval.” 9 F.M.C. at 335-36.%

Where there is no need for or justification for a section 15 agreement
the Commission feels that such an agreement remaining on the books
to await some future event which was not contemplated by the origi-
nal approval of the agreement tends to handicap the Commission’s

13In Cudban Agreements, Docket No, 66-14 10 F.M.C. 92, the Commisgion allowed
dormant agreements to remain approved because their dormancy was the resuit of govern-
mental embargo.
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responsibility to see that section 15 agreements operate in a manner
consistent with the law. The Commission feels that it is far better
to cancel inoperative agreements than to await a future need for an
agreement so that that need may be measured against the requirements
of section 15. We will follow that policy here.

The agreements under investigation have as their very core the
negotiation of rates with MSTS. This fundamental activity cannot
be implemented at present, Therefore, we direct that the agreements
must be modified to delete authorization to negotiate rates with MSTS.
The remainder of the activities contemplated by the agreements have
not been completely made obsolete by the competitive bidding system.
Therefore, we will allow the continued approval of these activities.
In order to bring the agreements in line with the present functions of
the carrier groups, we will order that the groups submit within 120
days; appropriate modifications which delete the dormant activities
and show the present applicability of the agreements.

The TPAFBO agreement may remain in full force and effect as
previously approved.

UrtiMaTE CONCLUSIONS

1. The rates of AGAFBO, prior to the entry of Sapphire into the
trade, and the rates of WCAFBQ were not contrary to section 18
(b) (5).

2. AGAFBO’s rates, which were reduced to an admittedly non-
compensatory and unreasonable level in an attempt unfairly to com-
pete with Sapphire were so unreasonably low as to be detrimental to
the commerce of the United States contrary to the provisions of sec-
tion 18 (b) (5).

3. AGAFBO, by reducing its rates to an admittedly noncompen-
satory and unreasonable level in an attempt unfairly to compete with
Sapphire, violated section 15 by knowingly setting rates which were
contrary to section 18 (b) (5) and which were detrimental to commerce
and contrary to the public interest.

4. AGAFBO did not otherwise violate the Shipping Act.

5. U.S. Lines, by canceling a booking because MSTS patronized
Sapphire retaliated against MSTS in violation of section 14 Third.
Moore-McCormack, however, simply remonstrated with MSTS about
its policy and did not violate section 14 Third.

6. Waterman did not use a fighting ship in violation of section
14 Second.

7. Sapphire, Liberty-Pac, or other van lines did not enter into or
carry out an unfiled agreement subject to section 15.

11 FM.C.
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8. Sapphire did not violate sections 16 First or 17 by offering to
carry empty Conex without charge since the offer was part of early
negotiations and never consummated.

9. Sapphire did not violate section 16 First by directing cargo from
one port to another.

10. Sapphire violated section 18(b) (1) by failing to file appropriate
tariff provisions regarding POV loading costs and heavy lift charges.

11. The agreements of AGAFBO and WCAFBO must be amended
to delete authorization concerning dormant functions such as author--
ity to negotiate rates with MSTS and these carrier groups must submit
appropriate modifications within 120 days hereof to delete dormant
activities and to show the present application of the agreements.

12. The TPAFBO agreement may remain approved.

Chairman Harllee and Commission Barrett, Separate Opinion

We wish to state for the record the following views on which we
differ from those set forth above.

The Commission has absolved AGAFBO in the President’s Com-
mittee episode, condoned the filing of petitions with the Commission,
refused to condemn the right of AGAFBO to talk to DOD officials, and
denounced AGAFBO’s reduced rates. We agree.

However, we are convinced that AGAFBO violated section 15 by
conspiring to destroy the competition of Sapphire. In our opinion, our
fellow Commissioners, in ignoring the motives behind the AGAFBO
intrigue, have failed to recognize that cumulatively all these acts, many
with a gloss of legitimacy, were the effectuation of one agreement—to
crush Sapphire, _

At the time of the original Liberty-Pac proposal, the AGAFBO
carriers began an exhaustive campaign to preserve their monopoly
position. The first manifestation of this conspiracy was the advice from
the AGAFBO secretary to a President’s Committee regarding the
Liberty-Pac proposal for possible action with Government agencies.
Thereafter, AGAFBO began to secure information on all phases of
the new mode, including chartering attempts, agents, vessel itineraries,
shippers, and potential cargoes.

Following a series of half-hearted attempts to collect back freight
charges from all van lines, AGAFBO commenced a series of retaliatory
acts against the Pioneer group. These van lines were singled out and
informed that unless they paid up in full AGAFBO would request
MSTS to ask MTMTS to insure prompt payment or to suspend the
tender of the van lines for lack of financial responsibility. AGAFBO
followed through on this threat. Subsequently, AGAFBO rewarded
those van lines that had left Pioneer under this pressure with renewed
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credit standing. Finally, the AGAFBO members brought suit against
the remaining members of the Pioneer group, although other van lines
still owed the AGAFBO carriers for back freight charges.

Also, in furtherance of the concerted campaign to defeat the new
competition, AGAFBO filed several petitions with the Commission
designed to handicap the Sapphire operation.

As Sapphire began to make progress in its new venture, AGAFBO
sought to have MSTS suspend Sapphire from carrying Government
cargo. AGAFBO requested MSTS to suspend Sapphire’s bookings of
through-bill household goods because of its “cut-throat competition
and insufficient financial stability”, plus the charge that the use of
Sapphire by MSTS was contrary to the Wilson-Weeks agreement.
AGAFBO also complained to MSTS that the latter was preferring
carriers which filed rates which had longer effective dates. The record
also reflects AGAFBO communications and meetings with various
officials of DOD and MTMTS—in addition to MSTS—in an effort
to block and impede the proposed operations of Liberty-Pac/Sapphire.
Finally, AGAFBO used its ultimate weapon, cutting rates to rock
bottom.

The various AGAFBO activities lead to but one conclusion, that
the carriers agreed to take whatever steps were necessary to drive
Sapphire from the trade.** The cumulative effect of all of these acts
was decidedly one to destroy competition ; that is, to end the threat of
Sapphire and preserve the monopoly of AGAFBO. This concerted
undertaking amounted to a new scheme or rate combination and dis-
crimination not embodied in the AGAFBO agreement. Thus, there
was no section 15 authorization for such conduct.?*

It would appear that our fellow Commissioners were impressed
by the fact that for the most part AGAFBO utilized legal means to
combat Sapphire. However, the legality of the means is immaterial.
Under the antitrust laws, the courts have frequently followed a general
rule enunciated in American Tobacco v. United States, 328 U.S. 781
(1946) that:

It is not the form of the combination or the particular means used but the
result to be achieved that the statute condemns, It is not of importance
whether the means used to accomplish the unlawful objective are in them-

selves lawful or unlawful. Acts done to give effect to the copspiracy may
be in themselves wholly innocent acts, yet, if they are part of the sum of the

* We drew a simllar inference lo Oranje Line v. Anchor Line Ltd., 6 P.M.B. 199, 208
(1961),

1 N. Atlantic Mediterronegn Frt. Conf. and United Arad Co., § F.M.C 431, 434 (1966) ;
Isbrandtsen Co., Inc. v. United Stotes, supra; Empire State Highway Transp. Asa'n. v.
F.M.C, 201 F. 2d 336 (D.C. Cir. 1961) ; Swift & Co. v. Gulf and Souih Atl. Havena Conf.,
6 F.M.B. 215 (1961), aff'd. sud nom. Swift & Company v. Federgl Maritime Commission,
306 F. 24 277 (D.C. Cir, 1962),
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acts which are relied upon to effectuate the conspiracy which the statute
forbids, they come within its prohibitions. 328 U.S. at 809.

We fail to see why the rule should not apply here.?¢

With regard to pressure that AGAFBO brought to bear against
the van line customers of Pioneer for nonpayment of ocean freight,
we would find that AGAFBO retaliated against unfaithful shippers
in violation of tection 14 Third. We also would hold that the pressing
of the claims and the instituting of legal proceedings subjected the
victims to undue and unreasonable prejudice and disadvantage in vin-
lation of section 16 First.

Finally, we believe the éxaminer correctly decided that Sapphire’s
rates were not contrary to section 18(b) (5). The record reflects the
method by which Sapphire established its rates. We would find that
Sapphire did not develop these rates capriciously but promulgated its
tariff after a careful analysis of the anticipated cost of operation and
consideration of the cargo that might reasonably be expected to be
booked on Sapphire’s ships. Thus, Sapphire’s rates which originally
might have proved to be compensatory turned out to be seriously below
the cost of operation, principally because AGAFBO deprived it of
the nucleus cargo which was indispensable to Sapphire’s profitable
operation.

[sEAL] (Signed) Tmomas Lisr,
Secretary.

1 Egstern R, Conference v. Noerr Motore, 3856 U.8. 127 (1981), which guarantees the
right freely to engage in political activity, and Mine Workers v. Pennington, 381 U.S. 657
(1967), which preserves the right to petition the government to take valld governmental
action, are exceptions to the rule of Americean Tobacco. Neither Noerr nor Pennington
sanction a pervasive scheme by a group wielding its power in every direction to destroy
a single competitor.
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No. 6741

SPECIAL RATES To ALEXANDRIA AND PoRT Sarp
Norra ATLANTIC MEDITERRANEAN FREIGHT CONFERENCE

Decided December 20, 1967

Arrangement between North Atlantic Mediterranean Freight Conference and
United Arab Co. for Maritime Transport and Agencies (MARTRANS),
whereby Martrans, upon execution of a dual rate contract, became entitled
to rates of up to 28 percent lower than the ordinary rates otherwise applicable
in the trade, found to be violative of the standards of section 14b of the
Shipping Act, 1916.

No violations of section 15 or section 18 of the Shipping Act, 1916 have been found.

Burton H. W hite and Elliot B. Nizon for respondent North Atlantic

Mediterranean Freight Conference.

Edward 8. Bagley for intervener ‘Gulf/Mediterranean Ports

Conference.

Donald J. Brunner and Samuel B. Nemirow, Hearing Counsel.

ReprorT

By tue Commission: (John Harllee, Chairman,; George H. Hearn,
Vice Chairman; Ashton C. Barrett, James V. Day, James F.
Fanseen, Commissioners)

On December 30, 1966, the North Atlantic Mediterranean Freight
Conference (Conference) revised its freight tariff No. 9, FMC-2, so
as to provide a schedule of special rates applicable to shipments des-
tined to Alexandria and Port Said, United Arab Republic, for the
account of the United Arab Co. for Maritime Transport and Agencies
(Martrans). Under the provisions of the newly filed item, Martrans,
an agency of the United Arab Republic, would receive certain reduc-
tions from the “current tariff commodity rates” to be calculated as
follows:

(@) Where the rate is over $28 W/M as freighted, a 15- percent
reduction shall be allowed therefrom;

(0) Where the rate is between $28 W/M and $25.25 W/M as
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freighted, the freight rate shall be $25.25 W/M as freighted, and
a 5-percent reduction shall be allowed therefrom;

(¢) Where the rate is less than $25.25 W/M as freighted, a
5-percent reduction shall be allowed therefrom;

(d) Reduction of 15-percent shall be allowed in respect of
extra length and heavy lift charges, but no reduction shall be
allowed in respect of any surcharges or rates on container cargoes;
and

(e¢) Where the Conference tariff shows the rate for a particular
commodity as “open,” the rate for such commodity in the indi-
vidual filing of the carrying line shall apply in the calculation of
reductions.

Subsequently, on January 12, 1967, the day the tariff revisions dis-
cussed above became permanently filed, Martrans signed the Confer-
ence merchant’s freight contract, whereby it became obligated “* * *
to ship or cause to be shipped [on Conference vessels] all of its ocean
shipments * * * moving in the trade.”* In return for its exclusive
patronage, the Conference, under the terms of the contract, agreed to
charge Martrans freight rates “* * * 15 percent * * * below the non-
contract rates shown in the Conference tariff, which would otherwise
be applicable to such goods * * *”

Thereafter, in our order served on June 23, 1967, we directed the
Conference to show cause—*

1. Why the parties to the Conference have not violated section
14b of the Shipping Act, 1916, by maiutaining an unapproved
dual-rate system, and/or implementing their presently approved
dual-rate system in an unlawful manner.

2. Why the parties, in agreeing to and entering into the subject

1 Respondents advised that the merchant’s frelght contract slgned by Martrans is the
standard contract form, “without deviation or change,” approved for use by the Con-
ference in docket No. 1111—7The Dual Rate Cases, 8 F.M.C. 16 (1964).

2 The charging portion of the Show Cause Order stated that:

In Docket 66-3, contract between the North Atlantic Mediterranean Freight Conference
and the United Arab Co. for Maritime Transport (Martrans), the Commission found that
an agreement between the Conference members to enter into a special rate contract
with Martrans was not an interstitial or routine operation under Conference Agreement
7980 (now 9548). The subject tariff items seem to be but another method of accomplishing
the same objective and may be indicative of the carrying out of an unapproved agree-
ment in violation of sec. 15 of the Shipping Act, 1916. The fixing of special rates by the
Conference on open-rated commodities may also be a rate-making action which resulted
from an unfiled and unapproved agreement among the Conference members.

The special rates, together with the exclusivity features of the dual-rate contract
signed by Martrans, may result in a dual-rate system, otherwise subject to the provisions
of sec. 14b of the act, which has not been approved by the Commission and which may be
inconsistent with and different from the approved dual-rate system available to all other|
contract shippers in the Conference trade, in violation of that portion of sec. 14b that
requires dual-rate contracts to be “available to all shippers and consignees on equal terms
and conditions.”
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arrangement with Martrans, have not carried out an unfiled and
unapproved agreement in violation of section 15 of the act.

Additionally, the Commission ordered the Conference to show cause
why its freight tariff No. 9 should not be rejected as a device for giving
rebate or a remission of charges otherwise applicable in violation of
section 18(b) (3) of the act.

The Conference has filed its memorandum of law to which hearing
counse] have replied. Gulf/Mediterranean Ports Conference has inter-
vened in this proceeding but has filed neither memorandums nor affi-
davits. We heard oral argument.

Discussion aND CONCLUSION

At the outset, we note that there is some question in this proceeding
as to just how the schedule of special rates, outlined in the Conference’s
freight tariff No. 9, FMC-2, are to be applied. Both respondents and

b )

hearing counsel have their own interpretation of the tariff revision
and its relation to other tariff rates presently on file. Although it would
at first appear that this basic disagreement presents a factual issue for
which a show-cause proceeding is not the proper forum, further con-
sideration of the matter convinces us that the interpretations placed on
the tariff revision by the parties create distinctions without substantial
difference. For, as we shall develop further later, the result is, as a mat-
ter of law, the same regardless of whose interpretation we accept.

Hearing counsel are of the impression that the reductions, afforded
United Arab Republic shipments made through Martrans, are to be
calculated from the contract rate applicable under respondent’s tariff,
and as such, would create a third level of rates.® This, hearing counsel
argue, constitutes a violation of section 14b of the act since it places
Martrans in the preferred position of being the only Conference ship-
per entitled to a reduction of up to 15 percent below the rate paid by
all other signatories of the exact same contract. Moreover, they view
the present arrangement established by the Conference as being viola-
tive of section 15 of the act in that it allegedly introduces a new system
for the regulation and control of competition which is not embodied
in the basic agreement.

2 In arriving at this concluston, hearing counsel reason as follows:

These tariff provisions [freight tariff No. 9, FMC-2] allow reductions in accordance
with & certain schedule therein outlined from the ‘“current tariff commodity rgtes.” Since
Martrans is an agency of the Government of the United Arab Republic it would, even
without signing & merchant’s freight contract, be entitled to the contract rates applicable
under the respondents’ tariff; therefore the special rates provided for by respondents

ctually set up a third tier of rates available under their one tariff. There now exists the
noncontract rate, the contract rate, and finally the schedule of reductions from the con-

tract rate available at Port Said and Alexandria on United Arab Republic shipments mads
through Martrans.

11 F.M.C.
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Respondents, on the other hand, deny having entered into any
arrangement with Martrans which could be characterized as being
violative of either section 14b or section 15 of the act. They explain
that what they have done is merely to establish a different rate basis on
shipments destined to the United Arab Republic. According to the
Conference, there are but two levels of rates applicable to United Arab
Republic cargoes under their tariff: the ordinary or noncontract rate
which is calculated in accordance with the provisions of freight tariff
No. 9, FMC-2, and the contract rate, which is 15 percent below the
ordinary rate.

Whatever might have been respondents’ intentions with regard to
the revised tariff filing, the fact of the matter is that the schedule of
special rates outlined in freight tariff No. 9, FMC-2, by their very
terms are made applicable only to shipments made through Martrans.
Freight tariff No. 9 makes it abundantly clear that the rate reductions
from the “current commodity rates” are to be granted only to ship-
ments to Alexandria and Port Said, United Arab Republic account
United Arab Co. for Maritime Transport and Agencies (Martrans).

Accordingly, respondents’ statement that the revised tariff merely
establishes a new rate base on cargoes destined to the United Arab
Republic is inaccurate. The United Arab Republic rate base remains
unchanged. What does change, however, are the.tariff rates to which
Martrans becomes entitled by virtue of it being a contract signator. As
hearing counse]l have pointed out, Martrans is now in the preferred
position of being the only Conference shipper recelvmg a reduction of
up to 15 percent below the rate paid by other signatories of the admit-
tedly exact same dual rate contract. Therefore, as we have mentioned
earlier, it matters not whether we adopt respondents’ or hearing coun-
sel’s 1nterpretat1on as to what rate is applicable to what traffic. The re-
sult is the same whether the contract rate forms the basis for the rate
reductions or vice versa. In either case, we are left with an arrangement
which violates the statutory standards of section 14b of the act.

In the first place, section 14b absolutely precludes approval of any
contract which is not “* * * available to all shippers and consighees
on equal terms and conditions.” This being true, it follows that once
a dual-rate contract ceases to be available “on equal terms and condi-
tions,” that contract becomes unlawful per se. One of the conditions
that attaches to a dual-rate contract is that all signatories to that con-
tract are to be afforded the same reduction from the ordinary rate

¢ Hearing counsel offer the followlng ae illustrative of the mechanles of the new
schedule:

Assuming arguendo that there 18 an ordinary rate in the Conference tariff on any com-
modity of $35 and that the usual contract reduction of 13 percent is applied, that rate
would become $29.75, but for Martrans the applicable rate would be $25.28 or over 27
percent below the ordinary rate.

11 F.M.C.
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otherwise applicable in that trade. Article 3(a) of the Conference’s
contract plainly states that “the freight rates to be charged to the
merchant * * * shall be 15 percent * * * below the noncontract
rates shown in the Conference tariff * * *.” In the circumstances of
this case, however, Martrans upon execution of the contract became
eligible for rate reductions of up to 28 percent below the ordinary or
noncontract rate. This is a clear violation of the “equal terms and con-
ditions” provision.

Likewise, to the extent that the spread between the ordinary rate,
applicable in the trade, and the contract rate charged Martrans, by
virtue of their arrangement with respondents, exceeds 15 percent of
the ordinary rate, the present system is also violative of section 14b(7)
of the act. That section provides that the spread between ordinary
and contract rate “* * * shall in no event be more than 15 per centum
of the ordinary rates.” The new schedule of special rates, however, will
enable Martrans to receive contract rates in some. instances, of 28
percent. Consequently, it is patently evident that the effectuation of a
dual rate contract in the manner contemplated by respondents is abso-
lutely in violation of section 14b.

Respondents attempt to support their claim that there is nothmg
unlawful about their present arrangement with Martrans by directing
our attention to a number of Commission decisions which allegedly
stand for the proposition that reduced rates or special rates are not
only unobjectionable, but in some cases, even desirable. We fail to see
how these holdings are relevant here. There is an obvious and funda-
mental difference between the cases cited by respondents and the pro-
ceeding before us now. Here we are dealing with a scheme of rate
reductions which is expressly tied to a dual-rate contract. Such an
arrangement, if permitted, would circumvent the statutory require-
ments of section 14 of the act.

In enacting Public Law 87-346, which ultimately became section
14b—

* * * Congress, in a sense, reaffirmed the earlier philosophy of section 15 of
the Shipping Act which, by authorizing supervised competition-restricting agree-
ments among carriers, recognizes that there is some justification in the water-
borne foreign commerce for making exception to our normal antitrust policies
(The Dual Rate Oases, 8 F.M.C. 16, 24 (1964)).

Public Law 87-346, however, permits the use of dual-rate contracts

only if we find that certain enumerated safeguards have been met. As

we have discussed earlier, the present arrangement fails to include two

of these safeguards, namely that (1) the contract be available on equal

terms and conditions, and (2) the spread between the ordinary rate

and contract rate shall be no more than 15 percent. The statute simply
not permit approval of such an arrangement.

11 F.M.C.
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The foregoing also disposes of hearing counsel’s contention that the
present arrangement between respondents and Martrans is also viola-
tive of section 15 of the act. For, as we have already established, the
question here is one of unlawful implementation of a dual rate con-
tract under the standards laid down in section 14b and not one of
authority, or lack thereof, under section 15.

The order in this proceeding also raised the question of whether the
fixing of special rates by the Conference on open-rated commiodities
could.be considered a ratemaking action resulting from an unfiled
and unapproved agreement among the Conference members. There is
nothing in this record which could warrant or justify such a finding.
Quite to the contrary, agreement No. 9548, the Conference’s basic
agreement, expressly authorizes the Conference members to place
“special conditions” on open-rated commodities.® Moreover, as re-
spondents point out, its tariff specifically requires that all “tariff rules
and regulations must be observed” with respect to open-rated items.®
This would of necessity include those relating to the rate reductions
provided in tariff No. 9, FMC—2. There is absolutely no evidence here
of any unfiled section 15 agreement.

Finally, we consider the possibility that the Conference’s revised
tariff may be unlawful under section 18b(3) of the act. Respondents
strongly maintain that there is no basis for such a charge. We agree.

Section 18(b) (3) prohibits a carrier from collecting any rate or
charge other than that which is “specified in its tariffs on file with the
Commission” and further provides that no carrier shall “rebate, re-
fund, or remit in any manner or by any device any portion of the
rates or charges so specified.” Manifestly, the revised tariff filing is not,
in and of itself, violative of section 18(b) (3). As to the possibility of
rebates or remissions under the revised tariff, Respondents assure us
that all rates are charged strictly in accordance with their tariff provi-
sions, precisely as required by section 18(b) (8).” We see no reason to|
question respondents’ assertions on this matter. Accordingly, we find
that freight tariff No. 9, FMC-2, has not been shown to be violative
of section 18(b)(3).

An appropriate order will be entered.

S Article VI of agreement 9348 specifically provides that the Conference may : “Declare
rates on specified commodities to be open, with or without agreed minimal or special con-|
ditions, and thereafter declare the rates on such commodities or any of them to be|
closed ¢ * *.”

¢ The Conference’s tariff rule No. 8 states in relevant part that—

Open rates. Rates shown as open may be fixed by the indlvidual carriers without con{
sultation and without restriction as to rate or currency but are subject to shipping period|
per respective rule unless shown to be open indefinitely. All other tariff rules and regula]
tions must be observed.

7 Hearing counsel themselves concede that the lower tariff rate applicable to Martranﬂ
cargoes Is specified in the tariff “and as such contemplates no further rebate, refund, o
remittance.”

11 F.M.C.
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No. 6741

SpecIAL RATES TO ALEXANDRIA AND PORT Salp
NorrH ATLANTIC MEDITERRANEAN FRrEIGHT CONFERENCE

ORDER

This proceeding having been initiated by the Federal Maritime
Commission, and the Commission having fully considered the matter
and having this date made and entered of record a report containing
its findings and conclusions thereon, which report is hereby referred
to and made a part hereof;

1t is ordered, That respondents be, and they are hereby, notified and
required to cease and desist from engaging in the violation of section
14b of the Shipping Act, 1916, as herein found.

By the Commission.

(Signed) Tuomas Lisi,

Secretary.
11 F.M.C. 297
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No. 67-30

UNITED STATES OF AMERICA
.

AxericaN ExporT IsBranDTSEN Lines, Inc.

Initial Decision Adopted February 1, 1968

A conference rule providing that claims for adjustment of freight charges must
be presented within six months after shipment date cannot bar recovery
of an overcharge as reparation, where the complaint is filed under section
22 of the Shipping Act, 1916, more than six months but less than two years
after the shipment date. Reparation awarded in the amount of $7,552.49.

Terrence B. Murphy and Lawrence F. Ledebur for the United States
of America, complainant.

Richard W. Kurrus and James N. Jacobi for American Export Is-
brandtsen Lines, Inc., respondent.

IntrraL Dxcision or Paun D. Pace, Jr., Presiping ExaMINER ?

The facts in this complaint and answer proceeding were stipulated,
and the essentials boil down to agreement that the respondent-carrier
(Ex-Is) charged complainant-shipper (U.S.A.) $7,552.49 in excess of
the rates and charges specified in the applicable tariffs in violation
of section 18(b) (3) of the Shipping Act, 1916 (Act), and that U.S.A.
is entitled to recover said amount from Ex-Is unless recovery in this
action (which was filed more than six months but less than two years
after the cause of action accrued) is barred by conference rules which
read as follows:

“Claims for adjustment of freight charges must be presented in writ-
ing within six (6) months after date of shipment™ (Rule 25 of the
North Atlantic Mediterranean Freight Tariff (8) FMC-1, Rule 15 of
the Atlantic and Gulf Red Sea and Gulf of Aden Agreement Freight

1 This decision' became the decision of the Commission on February 1, 1968.
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Tariff No. 1, and Rule 18 of the Atlantic and Gulf American Flag
Berth Operators Freight Tariff No. 1).

U.S.A. filed claims with Ex-Is for each of the over-charges agregat-
ing the $7,552.49 sought as reparation, after such overcharges were
revealed by General Accounting office post-audits, not completed until
more than six months after the dates of the shipments.

DiscussioNn anp CoNCLUSIONS

The complaint was brought under section 22 of the Act within the
time allowed by the section (two years after the cause of action ac-
crued) and the Commission (the violation of the Act being admitted)
is specifically authorized to direct the payment of full reparation to
complainant for the injury caused by the violation.

Respondent’s only argument to the contrary is the existence of a rule
which provides that:

Claims for adjustment of freight charges must be presented in writing
within six (6) months after date of shipment,

Unless the rule be construed to bar recovery here it 1s not relevant,
and if it is so construed it is invalid; for it would deny to the regula-
tory body (the Commission) power expressly conferred upon it by the
applicable statute, section 22 of the Act.

The Commission and the predecessor Federal Maritime Board (in
rule making proceedings, it is true, but nevertheless clearly and power-
fully) has analyzed the type of case cited by respondents, and conclu-
sively refuted respondent’s argument in this case.

Carrier-Imposed 1'ime Limits on Presentation of Claims for
Freight Adjustments, 4 F.M.B. 29, 33-34 (1952) really says all that
need be said here, as follows:

Section 22 provides for Board investigations of alleged violations of the
Act, either on sworn complaint or on the Board’s own motion, and provides
for the issuing of orders to abate violations of the Act and also for the pay-
ment of reparation for injury caused by any such violations, if a complaint
is filed within two years after the cause of action accrued.

Petitioners draw the analogy between shippers' claims for freight adjost-
ment and shippers’ claiins for cargo damage. The time for filing cargo dam-
age claims against ocean carriers was not regulated by Federal statute until
1936. Before that date, carriers frequently inserted clauses in their bills of
lading requiring (a) the filing of written notice of damage with the carrier
within a fixed time limit, and {b) the institution of suit within a fixed time
limit. ©nless the time limits were unreasonably short, the validity of such
clauses was generally upheld prior to 1936, and the shipper was required
to comply with both requirements in order to make a recovery. The Turret
Crotwn, 284 Fed, 434 at 443 (1922),

11 F.M.C.
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In 1938, the Carriage of Goods by Sea Act, 46 U.8.C. 1300, etc., became
effective, providing dn section 1303(%h) that unless notice of damage in writ-
ing ia given to the carrier before removal of the cargo, such removal is prima
Jacle evidence of delivery in good order, unless damage is not apparent, in
which case three days are allowed ; and further, that one year only 1s allowed
for the institution of suit, the carrler being discharged from all liability
thereafter. The freedom of contract existing prior to 1936 was cut down, and
clauses inconsistent with the Act are now invalid. The Argentino, 28 F. Supp.
440; see also Knauth-Ocean Bills of Lading, p. 228 et seq. Petitioners argue
that their freedom to stipulate with shippers for short time limits for the
presentation of claims for freight adjustment should not be limited since
Congress has not passed an act in this fleld as it has done in the cargo damage
fleld, Petitloners also point out that Congress has legislated on the question
of time lmits for the recovery of freight overcharges by railroads by the
1920 amendment to the Interstate Commerce Act, 49 U.S.C.A, 16(3), and that
failure to leglslate similarly for ocean carriers is a reason against jurisdic-
tion here. We do not think those statutory provisions are conclusive on onr
power or jurisdiction in this case. They merely show a different treatment by
Congress of different situations.

The matter was considered carefully by the Commission in Proposed
Bule Covering Time Limit on the Filing of Overcharge Claims, Docket
No. 65-5 (10 FMC 1). In this decision the Commission stated the
strongest argument that can be made (as it is made) in support of
respondent’s position as follows:

Section 22 of the Shipping Act, 1916, is a pure statute of limitations and
does not inhibit the contractual freedom of carriers and shippers to set a
period of less than two yeara for the adjustment of freight claims, either
through filing of claims with the carrier or in actions before the Commission
or the courts. Support for this position is found in the actions of the ICC
prior to the amendment of its statute specifically forbidding the shortening
of the statutory times for filing claims and bringing actlons by carrier rule.
The Carrlage of Goods by Sea Act (COGSA), unfike the Shipping Act, also
specifically forbids parties from stipulating for a lesser period of time for
bringing suit than that contained in the statute. Prior to the passage of
COGSA, parties were free to stipulate as to the time for fillng claims and
bringing suit.

The Commission then destroyed claimed support for the argument,
as follows:

We wish to make clerr, ®* * * that our failure to promulgate & rule at
this time is not to be interpreted to allow carriers in any way to limit
the right of a shipper claiming injury under the 1916 Act or the 1933
Act to flle a claim for reparation under sectlon 22 of the Shipping
Act with the Commigsion at any time within two years of acerual of the
cause of actiou which 1s the basis of such injury and claim. We do not agree
with the comments of the conferences and carriers which maintain that the
two year atatute of limitations contained in section 22 is a *‘pure statute of,
Hmitatlon” the purpose of which is merely to bar the bringing of stale claims,
and which can be eontracted away by agreement between shipper and carrier.

11 F.M.C.
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The practice of the ICC prior to the amendments of the statute under which
it operates providing that claims against carriers and forwarders had to be
made and that actions on such claims had to be brought within certain time
limitations is not instructive for our purposes. Carriers and forwarders were
allowed to stipulate as to the time within which actions could be brought
at times when there were no time limitation provisions in the specific statutes
under which they were regulated. Once Congress had spoken, however, and
had indicated a period during which actions could be brought, either before
the Commission or the courts, a public policy with the force of law was estab-
blished and such stipulations no longer had the sanction of law. The Schou-
Gallis case cited in footnote 2 is particularly instructive in this respect. In
that case the issue was the lawfulness of an attempt by a freight forwarder
to limit the time within which claims could be filed with it. The ICC, although
striking down the particular tariff rule by which the forwarder imposed such
limitation as unlawful as too indefinite in form, upheld the validity of the
prineiple of a time limitation for the filing of claims with forwarders. After
a digcussion of the loss and damage cases noted above, the ICC observes that
Part IV of the Interstate Commerce Act which regulates forwarders, unlike
parts I and IIT regulating rail and waler carriers respectively, “confers no
specific authority upon this Commission to award damages as such in respect
of either overcharges or unlawful rates charged shippers by freight for-
warders., Also, * * * no periods of limitation are prescribed therein, and
no reference is made of record specifically to any other statute which limits
the time within which claims arising in respect of charges for services sub-
ject to part IV may be filed here or in the courts.” (at 595) The ICC thus
allowed the forwarder to modify the time-limitation rule to make it lawful,
The instant proceeding, however, presents an entirely different situation,
This Commission is empowered by Congress to great reparation for any
violation of the statutes it administers. This was not the situation with
respect to claims for forwarder overcharges before the ICC at the
time of the Schou-Gallis case and has never been true with respect
to claims for cargo damage. Such claims can only be brought in a court of
law. There is also a statute of limitations governing the time within which
such reparation may be sought embodied in our statute itself—no reference
for the applicable time limitation need be made to principles of general law
or state statutes of limitation as was necessary under ICC practice before
the amendments to the Interstate Commerce Act discussed herein. No cases
are advanced which hold that a common Carrier or other person subjeet to
similar regulation may by contract change a time limitation for bringing a
claim for reparation which is embodied ir a statute of an administrative
agency, nor will we permit it here.

At page 10 of its brief Ex-Is says that “complainant contends that
the Commission has decided in 7¢me Limit on the Filing of Overcharge
Claims (Docket No. 65-5) supre, that such a conference rule cannot
serve as a defense to a reparation claim under section 22 of the Act.
We do not so read the Commission’s decision.”

The Examiner agrees with complainant, and does not see how the
Commission’s decision in Docket No. 65-5 can be read otherwise. The

11 F.M.C.
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Commission (1) points out that its failure to promulgate a rule in
that case “is not to be interpreted to allow carriers in any way to limit
the right of a shipper claiming injury under the 1916 Act or the 1933
Act to file a claim for reparation under section 22 of the Shipping Act
with the Commission at any time within two years of accrual of the
cause of action which is the basis of such injury and claim”; (2) deci-
sively distinguishes reparation cases under the Shipping Act from
cases arising under acts containing no statutory time limitation for
complaint-filing such as that in section 22; and (3) states specifically
that it will not permit a carrier by contract to change the time limita-
tion in section 22. The foregoing Commission statements are wholly in-
consistent with the ingenious construction of the decision hopefully
proffered by respondent which seeks here to accomplish precisely what
the Commission has said it will not permit.

In line with the Commission’s statements and reasoning in the cited
cases, and the absence of applicable and controlling authority to the
contrary it is held that complainant 1J.S.A. is entitled to and is hereby
awarded as full reparation the agreed amount of the admitted over-
charge, $7,552.49, and respondent American Export Isbrandtsen Lines,
Inc. is hereby directed to make such payment within thirty days after
the Commission’s final decision herein. To said amount respondent
shall add interest at 6% per annum for the time (if any) elapsing be-
tween the date hereinabove set for payment and actual payment of
the principal sum of $7,552.49.2

(Signed) Paurn D. Paeg, Jr,,
Presiding Examiner.

2 Various issues are raised by the parties which need not, and in the Examiner’s opinion
should nof, in view of pending Docket No. 85—5 (which has been re-opened) he considered
in this decision which I8 strictly limited to holding that the quoted rule is no bar to

recovery in a complaint case brought under section 22 within the time allowed, and that
compliainant is entitled to reparation as stated herein.

11 FM.C.
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FEDERAL MARITIME COMMISSION

No. 6745

UNITED STATES OF AMERICA
.
Awmericaw Exrorr IspranprseN Lanes, Inc.

Initial Decision Adopted February 1, 1968

A conference rule providing that claims for adjustment of freight charges must
be presented within alx months after shipment date cannot bar recovery
of an overcharge as reparatlon, where the complaint is filed under section
22 of the Shipping Act, 19186, more than six months but less than two years
after the shipment dste. Reparation awarded in the amount of $6,810.54.

Terrence B. Murphy for the United States of America, complainant,
Richard W. Kurrus and James N. Jacobi for American Export
Isbrandtsen Lines, Inc., respondent.

Ixtriar DecisioNn oF Pavrn D. Pack, Jr., Presiping ExaMINer?

The parties have stipulated with the Examiner’s approval that the
issues herein are identical with those in Docket No. 67-30 11 FMC
298, and have agreed that if American Export Isbrandtsen Lines
(Ex-Is) should be ordered to pay reparation to the United States
(U.S.A.) therein, as it was, then Ex-Is shall in this case pay U.S.A.
as reparation, the sum of $6,810.51.

Premises considered, the Initial Decision in Docket No, 67-30 is
incorporated herein by reference, and Ex-Is is hereby directed to pay
U.S.A. as reparation, within thirty days after the Commission’s final
decision herein the sum of $6,810.54, and if payment is not made until
more than thirty days after said decision to add to the principal sum
interest at 6% per annum for time elapsing between thirty days after
the decision date and the date of payment.

(Signed) Paun D. Pacg, Jr.,
Presiding Examiner.

1This declsion became the decislon of the Commission on February 1, 1668.
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No. 6746

UNITED STATES OF AMERICA
.
Herienic Lines LimiTep

-

Initial Decision Adopted February 1, 1968

A conference rule providing that claims for adjustment of freight charges must
be presented within 6 months after shipment date cannot bar recovery of
an overcharge as reparation, where the complaint is filed under section 22 of
the Shipping Act, 1916, more than 6 months but less than 2 years after the
shipment date. Reparation awarded in the amount of $1,862.30.

Terrence R. Murphy for the United States of America, complainant.
Stanley O. Sher for Hellenic Lines Limited, respondent.

IniTiaL Decistion oF Paun D. Pace, Jr., PresipiNG EXAMINER *

The parties have stipulated with the examiner’s approval that the
issues herein are identical with those in docket No. 67-30 11 FMC
298, and have agreed that if American Export Isbrandtsen Lines
should be ordered to pay reparation to the United States (U.S.A.)
therein, as it was, then Hellenic Lines Ltd. shall in this case pay
U.S.A. as reparation, the sum of $1,862.30.

Premises considered, the initial decision in docket No. 67-30 is
incorporated herein by reference, and Hellenic Lines Ltd. is hereby
directed to pay U.S.A. as reparation, within 30 days after the Com-
mission’s final decision herein the sum of $1,862.30, and if payment
is not made until more than 30 days after said decision to add to the
principal sum interest at 6 percent per annum for time elapsing be-
tween 30 days after the decision date and the date of payment.

(Signed) Paur D. Pagk, Jr.,
Presiding Examiner.

1 This decision became the decision of the Commission on Feb. 1, 1968.
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No. 67-51

- UNITED STATES OF AMERICA
.
AnmericaNn Exporr Ispranprsen Lines, Inc.

Initial Decision Adopted February I, 1968

A conference rule providing that claims for adjustment of freight charges must
be presented within 6 months after shipment date cannot bar recovery of an
overcharge as reparation, where the complaint is filed under section 22 of
the Shipping Act, 1916, more than 6 months but less than 2 years after the
shipment date. Reparation awarded in the amount of $28.018.79.

Terrence B. Murphy for the United States of America, complainant.
Richard W. Kurrus and James N. Jacob: for American Export

Isbrandtsen Lines, Inc., respondent.

Ixrriar Decision or Paur D. Pacg, Jr., Presmive ExaminNer?

The parties have stipulated with the examiner’s approval that the
issues herein are identical with those in Docket No- 67-30 11 FMC
298, and have agreed that if American Export Isbrandtsen Lines
(Ex-Is) should be ordered to pay reparation to the United States
(U.S.A.) therein, as it was, then Ex-Is shall in this case pay U.S.A.
as reparation, the sum of $28,018.79.

Premises considered, the initial decision in docket No. 67-30 is
incorporated herein by reference, and Ex-Is is hereby directed to pay
U.S.A. as reparation, within 30 days after the Commission’s final
decision herein the sum of $28,018.79, and if payment is not made unti}
more than 30 days after said decision to add to the principal sum-
interest at 6 percent per annum for time elapsing between 30 days
after the decision date and the date of payment.

(Signed) Pauol D. Pack, Jr.,

Presiding Examiner.

1Thig decision became the decision of the Commission on February 1, 1968.
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Docker No. 67-37

UNITED STATES OF AMERICA
.

Gurr & SoutH American Steamsuip Co., INc.

Notice oF EFFecTivE DATE oF DECIsION
February 8, 1968

No exceptions having been filed 'to the initial decision of the
Examiner in this proceeding, and the Commission having determined
not to review same, notice is hereby given, in accordance with Rule
13(g) of the Commission’s Rules of Practice and Procedure, that the
decision became the decision of the Commission on February 8, 1968,

It is ordered, That Gulf & South American Steamship Company
make payment to the United States of America in the amount and
manner set forth in the decision of the Examiner,

By the Commission.

(Signed) Tmaomas Lasr,
Secretary.
306 11 F.M.C.
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No. 67-37

UNITED STATES OF AMERICA
».

Gurr & SoureE American Steamssre Co., INC.

Initial Decision Adopted February 8, 1968

A tariff item captioned “automobile parts” and containing the statement that
“this caption includes * * * those items which are integral parts of auto-
mobiles * * * necessary for their operation” covers automobile engines.
The fact that the tariff item inciudes certain “examples” of cargo, and
automobile engines are not among such examples does not exclude auto-
mobile engines from the scope of the tariff. Reparation awarded,

Terrence R. Murphy and Bertram E. Snyder for the United States
of America, compiainant.

Michael Joseph for Gulf & South American Steamship Co., Inc.,
respondent.

INITIAL DECISION OF PAUL D. PAGE, JR., PRESIDING
EXAMINER'®

Complainant, the United States of America (U.S.A.) seeks under
section 22 of the Shipping Act, 1916 (the Act) to recover from respond-
ent, Gulf & South American Steamship Co., Inc. (G. & S.A.) as
reparation the sum of $1,344.09. In its answer G. & S.A. has admitted
an overcharge of $683.02, leaving in dispute an alleged overcharge of
$661.07. Under rule 10(v) of the Commission’s Rules of Practice and
Procedure the facts have been stipulated as follows:

1. Complainant’s complaint against Respondent, dated June 6, 1967,
alleges several instances of overcharges by Respondent in a total
amount of $1,344.09. Respondent’s answer admits that it inadvertently
pvercharged Complainant in the amount of $683.02 and that Com-

lainant is entitled to recover that amount, leaving in dispute between
Ehe parties an alleged overcharge in the amount of $661.07.

9. The disputed overcharge of $661.07 relates to Complainant’s
hipment under Government Bill of Liading C-4048767 and ocean Bill
Ff Lading SP-33 of cargo described therein by Complainant as 18

1This declsion became the declsion of the Commission on February 8, 1968.
11 F.M.C. 307
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Boxes “engines, internal combustion automobile” occupying 785 cubic
feet and one box “engine diesel, auto” occupying 68 cubic feet.

3. Atlantic & Gulf/West Coast of South America Conference
Freight Tariff No. SA-11 governed the freight charges applicable to
the shipment of the 19 boxes in question. The following are certain
provisions of that tariff which were in effect at the time of said

shipment:
Item 2. Application of Rates.
* * * * * % *

(¢) Rates published herein apply per ton of 40 cubic feet or 2,000
pounds, as indicated, whichever basis yields the greater revenue, except
as otherwise specified.

(d) Commodity rates take precedence over class rates.

(e) The charge for a package containing different articles shall be
at the rate, class or commodity, applicable to the highest rated article
in the package. This rule does not apply to ingredients comprising a
mixture.

QGroups
No. ) Commodity Per ton

Item 105...| Automobiles, viz:
Freight and Passenger, 8.U. or K.D.; not identifled else-
whare in this item, viz—
Passenger Cars. .. ..c.ccceececccmemsmmemrasrmmrrmornammma
Buses/Trackless Trolleys. . . oo orocoeiciicraananann
Motor Truck T ractors.. . e iccecrecranneccranaancmae= Boxed $27.00 | $29.00
Motor Trucks/Freight Trailers, empty . .. .. ...coeenn- WM
Also Chassis, Cabs, Bodies for above...................
Also Automobile and truck Parts when shipped by | Unboxed 31.00 33.00
Automobils and/or Truck Manufacturers for assembly WM
igdt? complete units when so declared on the bill of
ng.

. . . . - . .

Freight and Passenger Automobiles and/or Trailers, specially
squipped, viz (as further described in Original Pag)e 0. 16):
Automobile Parts (Not Spark Plugs (see Item 1000)).......... wM 31.00 33.00
This caption includes ang is llmited to those items which
are integral 5?&“5 of automobiles and trucks necessary for their
oporation. Examples are parts for bodles, chassis, engines and
wer trains, engine cooling, electrical and lgnition systems?
?t?ot including spark plugs), brake and steering systems, and
axles and whesls. Excluded from this captlon are Automobile/
Motor Track Accessorles, viz:
Alr Conditioners. Tire Chains.
Heataers. Tools.
Radlos, Television Sets, Tire Rapair Matarials.
and/or Antennas for same. Windshield Defrosters and

Hub Caps. Ans.,

Floor Mats. Windshield Wipers, Motors,
Lugegage Racks. Arms andfor Blades.
Horns. Cigar/Cigarette Lighters.
Mirrors (exterior). Seat Coversandjor Cushions,

This caption does not include storage batteries containing
liquid or when shipPad with liquid in the same container;
nor articles taking a ‘D"’ rating in this tariff; or other iterns not
within the definition of Automobile Parts as set forth herein.

All parts shipped under this caption must be prefixed by
the word “Automobile.”

11 F.M.C.
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Item 1000 Classification and Commodity Index

Article Cless
L ] L ] L ] L ] ® * ]
Engines, Caloric, Gas, Internal Combustion, Qil or Steam_ .. _____._____ 4
. . . . » » '

4. Under Item 2(b) of the tariff, the port of destination of the ship-
ment in question was a “Group 1” port. Under Item 999 the “Class
4” rate for “Group 1” ports was specified at $62. The symbol “W/M?”
is defined by the tariff as meaning “weight or measurement, which-
ever basis yields the greater revenue.” With respect to the 19 boxes
in question, measurement would have yielded the greater revenue.

5. Respondent applied the “Class 4” rate for “Engines, Caloric,
Gas, Internal Combustion, Qil or Steam” as set forth in Item 1000 to
the 19 boxes in question. Complainant believes that Respondent should
have applied the rate for automobile parts, including engines as set
forth in Item 105.

The primary question here is if automobile engines are “automobile
parts” within the meaning of Tariff Item 105. If so, U.S.A. was en-
titled to the $31 rate therein provided, and has been overcharged
$661.07 by G. & S.A.’s application of the $62 rate provided for
“Engines, Caloric, Gas, Internal Combustion, Oil or Steam” in Item
1000.

G. & S.A.’s argument is, as it must be that Item 105 does not provide
a rate for automobile engines. Whatever argument might be made by
G. & S.A. if Item 105 simply provided a rate for “automobile parts”
and stopped, the decision here must turn upon the definition of “auto-
mobile parts” which follows, and reads:

This caption (automobile parts) includes * * * those items which are
Integral parts of automobiles * * * necessary for their operation.

It simply cannot be validly asserted that automobile engines are not
integral parts of automobiles, necessary for their operation, and as
they are, they are entitled to the Item 105 $31.00 rate.

G. & S.A. necessarily overlooks the conclusive language just quoted,
and relies upon arguing that only engine parts and not whole engines
are included as “examples” of automobile parts. Assuming that this
is true, which is by no means clear, for the language relied upon leaves
something to be desired grammatically, it does not follow that because
engines are not listed among the “examples” of automobile parts, they
are not automobile parts, for the listing clearly does not purport
to be exhaustive.

At most, as U.S.A. correctly contends, the contruction applied by
2. & S.A. to the “example” language would make this tariff item am-

11 FM.C.
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biguous, and as such, it would be construed against the carrier.?

. G. & S.A., with well-grounded suspicion of strength of its primary
argument, argues further that recovery should be denied because the
tariff requires that “parts * * * must be prefized by the word ‘Auto-
mobile’ ” (emphasis by G. & S.A.); whereas U.S.A. as shipper in-
cluded the words “automobile” or “auto” in its description of ship-
ments, but as a “suffix” rather than a “prefix.” The argument falls
of its own weight, for the shipper’s description accurately described
the cargo for the carrier’s benefit, which is all that can reasonably be
required.

Premises considered, it is held that U.S.A. is entitled to recover
from G. & S.A. as reparation (in addition to the agreed item of
$683.02) the sum of $661.07; a total of $1,344.09. G- & S.A. is hereby
directed to pay U.S.A. said sum of $1,344.09 within thirty days after
the Commission’s final decision herein. If payment is not made within *
said thirty-day period, interest at 8% per annum for the time elapsing
between the end of that period and the date of payment shall be added
to the prinecipal amount.

(Signed) Pauor D. Pacg, Jr,,
Presiding Exvaminer.

*Bratti v, Prudential et al., 8§ FMC 375, 870 (1965) and cases therein cited.”
11 B.M.C.
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Docker No. 67-59 -

UNITED STATES OF AMERICA
.

AMERICAN ExportT IsBranNDrsEN LiInes, INc.

Notice or Errecrive Date oF Decision
February 8, 1968

No exceptions having been filed to the initial decision of the Exami-’
ner in this proceeding and the Commission having determined not to
review same, notice is hereby given, in accordance with Rule 13(g) of
the Commission’s Rules of Practice and Procedure, that the decision
became the decision of the Commission on February 8, 1968.

It is ordered, That American Export Isbrandtsen Lines make pay-
ment to the United States of America in the amount and manner set
forth in the decision of the Examiner.

By the Commission.

(Signed) Twuomas Lisi,
Secretary.

11 F.M.C.
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No. 67-59
UNITED STATES OF AMERICA

AnmericaNn Exporr IsBranprsEN LiNes, INc.

IntriaL DecisioNn ApopTep FEBRUARY 8, 1968

A conference rule providing that claims for adjustment of freight charges must
be presented within six months after shipment date cannot bar recovery
of an overcharge as reparation, where the complaint is filed under section
22 of the Shipping Act, 1916, more than six months but less than two years
after the shipment date. Reparation awarded in the amount of $11,819.20.

Terrence E. Murphy for the United States of America,
complainant.
Richard W. Kurrus and James N. Jacobi for American Export

Isbrandtsen Lines, Inc., respondent.

INITIAL DECISION OF CHARLES E. MORGAN,
PRESIDING EXAMINER*

The parties have stipulated that the issues herein are identical with
those in Docket No. 67-30, a complaint-and-answer case between the
same parties, and that they will be bound in the present case by the
decision of the Commission in Docket No. 67-30. If American Export
Isbrandtsen Lines, Inc. (AEIL) is ordered to pay reparation in Docket
No. 67-30, it is agreed that AEIL in the present proceeding shall pay
to the United States of America the sum of $11,819.20 as reparations
for freight overcharges.

In Time Limit on the Filing of Owercharge Claims, 10 F.M.C. 1
at page 6, is was stated that, no cases are advanced which hold that a
common carrier * * * may by contract change a time limitation for
bringing a claim for reparation which (time limitation) is embodied
n a statute of an administrative agency, nor will we permit it here.
The initial decision in Docket No. 67-30 directed that reparation be
paid. Since the present proceeding by stipulation concerns the same
issues, it is found that the complaint is entitled to reparation of
$11,819.20 as sought in its complaint. In view of the stipulation of the

1 This decision became the decislon of the Commission on February 8, 1968.
11 F.M.C.
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parties no answer to the complaint was filed and an answer is not
required.

AEIL hereby is directed to pay the United States of America witlin
thirty days after the Commission’s final decision herein the sum of
$11,819.20 and if payment is not made until more than thirty days
after said decision to add to the principal sum interest at 6% per
annum for time elapsing between thirty days after the decision date
and the date of payment. :
(Signed) CuarLes E. MoreaN,

Presiding Exzaminer.
11 FM.C.
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Docxer No. 67-52

Arasra SteaMmsHIP Co.—CANCELLATION oF FMC Port-TO-PORT
Rames—West Coast/Arasga Trape

Decided February 8, 1968

Service of Alaska Steamship Co. between Seattle, Wash., and various ports
in the State of Alaska found sublect to jurisdiction of Federal Maritime
Comnaission,

Truck movement performed by wholly owned affiliate of Alagka Steamship Co.
within Seattle commercial zone is local pickup-and-delivery service, rates for
which may properly be included in port-to-port rates filed by ocean carrier.

The utilization of vessels of the Alaska Ferry System to effect transportation
between Seattle and certain Alaskan ports involves only substitution of one
carrier for another for part of service and does not deprive FMC of jurisdie-
tion over entire movement. Alaska Ferry System is carrier by water, and
Alaska Steamship Co.’s arrangement utilizing it for continuous carriage from
originating point on line of Alaska Steamship Co. to destination on line of
Alaska Ferry System is through route with another carrier by water within
the meaning of section 18(a), Shipping Act, 1916, and section 2. Intercoastal
Shipping Act, 1933, and rates for such movement must be filed with this
Commigsion. Limited participation of Alaska Steamship Co. as motor carrier
and other ICC-certificated motor carriers in this movement in driving con-
tainers on and off vessels of Alaska Ferry System is incidental to totsl
through port-to-port movement and not of type envisaged by Public Law
87-595 as granting to ICC jurisdiction over entire movement,

Stanley B. Long and Arthur G. Grunke, for respondent, Alaska
Steamship Co.
H. H. Shull, Jr., and Warren Price, Jr., for intervener, Sea-Land
Service, Inc.
Donald J. Brunner, Norman D. Kline, and E. Duncan Hammer, Jr.,
Hearing Counsel.
REPORT

By taE Commission (John Harllee, Chairman; George H. Hearn, Vice
Chairman; Ashton C. Barrett, James V. Day, James F, Fanseen,
Compmissioners)

The Commission instituted this proceeding on October 20, 1987, to-
resolve the question of the Federal Maritime Commission’s (FMC)

314 11 F.M.C,
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jurisdiction over the service provided by the Alaska Steamship Co.
(Alaska Steam) between Seattle, Wash., and the Alaskan ports of
Ketchikan, Juneau, Haines, Wrangell, Petersburg, Sitka, and Valdez.
Alaska Steam filed tariff pages containing cancellation notices which
would, with minor exceptions, have removed FMC jurisdiction over the
carrier’s service between these ports effective October 27, 1967, with
respect to Valdez, and November 1, 1967, with respect to the other
ports. Alaska Steam has filed rates covering movements to and from
each of these Alaskan ports with the Interstate Commerce Commission
(ICC) to be effective upon cancellation of its rates with us. A similar
action by Alaska Steam canceling the carrier’s rates between Seattle,
Wash., and Seward, Alaska, effective December 11, 1967, was placed
under investigation in this proceeding by a subsequent order served
November 15, 1967.

Because the cancellation of the tariffs on file with FMC for the
above-discussed movements might result in port-to-port transportation
by Alaska Steam without rates on file with FMC in apparent violation
of section 18(a) of the Shipping Act, 1916 (the Act), and section 2 of
the Intercoastal Shipping Act, 1933 (the 1933 Act), we suspended the
cancellations involved for tlhe 4-month period provided for by section
3 of the 1933 Act.?

Since no factual issues were involved, the investigation has been
conducted by means of affidavits and Jegal memorandums submitted by
Alaska Steam and Hearing Counsel.? We heard oral argument on
November 29, 1967,

The Service of Alaska Steam

Prior to the filing of the tariff cancellations which are the subject of
this proceeding, Alaska Steam maintained three facilities for cargo
tendered for delivery between Seattle and the Alaskan ports under
consideration in this proceeding. The carrier’s tariffs indicated that
any cargo could be tendered at any of the three facilities. However,
Alaska Steam generally received less-than-container-load shipments at
the AAA Transfer, Inc. (AAA Transfer), terminal at 558 Occidental
Avenue South, Seattle, Wash. In fact, in March 1966, Alaska Steam
announced that the AAA Transfer vanning station was designed to

1 Sec, 3 of the 1933 Act provides in pertinent part that FMC may investigate the lawful-
ness of ‘‘any new individual or joint regulation or practice affecting any rate. fare, or
charge,” and may “suspend the operation of such rate, fare, charge, classification, regula-
tion, or practice, but not for a longer period than four months beyond the time when it
sould otherwise go into effect.”

* Sea-Land Service, Ine., intervened but did not otherwise participate in this proceeding,

-Alaska Steam availed itself of the opportunity provided by FMC to flle additlonal afidavits
"xith respect to its Seward operation.

11 F.M.C.
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concentrate veception for all cargo suitabie for vanning for all Alaskan
ports served all year and that the facility would provide for fast
reception and skillful, modern handling methods. Service rendered ai
this address included receiving, cliecking, assembling, loading of con-
tainers, and delivery to dock at no extra charge to the shipper. In the
words of the carrier, “AAA Transfer * * * [is] * * * acting in the
same capacity as are the ‘container freight stations’ referred to in
Matson Navigation Company’s Tariff 14-A (their FMC-F No. 137).”
Cargoes loaded into containers at the vapning station were then trans-
ported to Alaska Steam’s facilities at pier 46 for transportation by
Alaska Steam to Alaskan ports.

Container-load shipments, on the other hand, in practice appear
to have been received at Alaska Steam’s facilities at pier 46, and cargo
not suitable for vanning and certain other shipments were accepted
at Alaska Steam’s facility at pier 42, Seattle, Wash. Alaska Steam
gave notice that operations at pier 42 would cease as of the end of
calendar yeax 1967.

The service offered by Alaska Steam under its newly filed ICC
tariffs is 1dentical to this prior service with the following exceptions:
Tender of less-than-container-load shipments may be made at South-
west Spokane Street and Colorado Avenue, Seattle, Wash., as well as
at the Occidental Avenue facility,® and Alaska Steam provides for
pickup and delivery (spotting) of fully loaded containers at any point
within the commercial zone of Seattle, Wash.,

In both the previous and present tariffs, shippers may obtain an
allowance amounting to 26 cents per 100 pounds if they load and
deliver the containevs themselves to Alaska Steam’s pier 46.

None of the subject rates of Alaska Steam appear to include pick-
up or delivery service at shippers’ premises in Alaska. Spotting in
Seattle is performed for Alaska Steam by AAA Transfer, complete
control of which was acquired by Alaska Steam on July 20,1967,
pursuant to ICC authorization of May 24, 1967. AAA Transfer is a
duly certificated motor carrier under part II of the Interstate
Commeree Act.

The only operational changes in Alaska involved herein reflect
Alaska Steam’s decision to serve certain ports in Alaska partially
by means of vessels of the Alaska Ferry System (Alaska Feriy)
rather than solely by Alaska Steam’s own vessels. Wrangell and Sitka
in southeastern Alaska will be served by Alaska Steam directly cur-
ing certain weeks, while on alternating weeks Alaska Steam’s con-

8 There is no provision in the tariff for delivery of such shipments to shippers’ premises

except on some indivigual items and shippers must obtain their goods at the earrier's
termminal.

11 PALC
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tainerized cargo will be transferred in the manner described below
to the Alaska Ferry’s vessels at Ketchikan or Juneau for the remainder
of the movement. Petersburg, also in southeastern Alaska, will be
served by Alaska Steam only by employing Alaska Ferry’s vessels
for the transportation beyond the transfer point. Prior to the opera-
tional changes, Petersburg had been served directly by Alaska Stean’s
vessels. The port of Valdez similarly will be served only by means of
Alaska Ferry’s vessels which will be loaded at the port of Cordova.
Previously, Alaska Steam operated in reverse order, calling directly
at Valdez and transferring containers onto Alaska Ferry for carriage
to Cordova.

For transferring cargo in containers from its own vessels to those
of Alaska Ferry, a motor tractor must be utilized. Containers which
have been transported aboard an Alaska Steam vessel are placed on
a chassis at point of interchange. A tractor then drays the container-
loaded chassis aboard an Alaska Ferry vessel, after which the tvactor
is disconnected and driven off. When the Alaska Ferry’s vessel calls
at the destination port, a tractor is again connected and the container
and chassis are driven off the vessel.

Since ICC requires that any motor carvier transporting cargo mov-
ing in interstate commerce must obtain operating rights under part
1I of the Interstate Commerce Act, such rights are a necessary pre-
requisite to the use of a motor tractor for driving container-loaded
chassis on and off vessels of Alaska Ferry.* In southeastern Alaska,
Alaska Steam itself has obtained motor carrier operating rights.
Alaska Steam does not, however, publish a local motor carrier tariff
in Alaska, nor any motor tariff independent of its through service to
and from Seattle. In the Cordova/Valdez trade, Weaver Bros., an inde-
pendent motor carrier which has obtained extensive operating rights
throughout Alaska and publishes local motor carrier tariffs, performs
the drive-on, drive-off service. Hoover’s Movers will also participate in
the drive-on, drive-off service at Cordova.

There are no roads conneoting any of the ports involved in this
proceeding. The entire forward movement between Seattle and ports
in Alaska is by water, including the employment of the Alaska Fervy
System,

Issue for Resolution

The orders of investigation in this proceeding frame the following
1ssue for resolution: Whether or not the Commission is deprived of

¢ Under sec. 204(a) (4n) of the Interstate Commerce Act, 48 U.S.C. 304(a) (4r), ICC may
upon certain findings exempt motor carriers whose physical operations are solely within a
single State.

11 FM.C.
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jurisdiction over the rates applicable to the movements between Seattle
and the Alaskan ports involved herein by reason of (1) the truck
movement within the commercial zone of Seattle or (2) the substitu-
tion of one vessel for another to effect transportation between the
involved: ports with or without the participation of another carrier.

Positions of the Parties
Alaska Steam

Alaska Steam’s main argument is that the rates which it has
attempted to cancel here and refile with ICC cover a through route
and are joint rates properly filed with ICC under section 216, part
T1, of the Interstate Commerce Act, 49 U.S.C. 316(c), as amended by
Public Law 87-595.°

In support of this position, the carrier maintains that the service
provided under its new rate filings is substantially different from the
service previously offered because of the pickup-and-delivery service
' provided for full containers within the Seattle commercial area. Such
service, it maintains, could not lawfully have been performed without
certification by ICC. Alaska Steam is not certificated to perform
such movement. A A A Transfer is so certificated.

Alaska Steam argues that the legislative history of Public Law
87-595 indicates that the rates covering the type of service here in-
volved are to be filed with ICC. The Alaska Statehood Act, Alaska
Steam argues, merely preserved FMC jurisdiction over transportation
between the lower 48 States and Alaska until Congress had time to
reconsider the matter. In enacting Public Law 87-595, Congress did
reconsider the matter, and, in reconsidering, placed within ICC the
jurisdiction over movements participated in in any way by ICC-
certificated carriers.

Alaska Steam also specifically challenges FMC’s jurisdiction over
goods transported in part by way of Alaska Ferry. Alaska Steam
indicates that ICC treats Alaska Ferry as a public way and that any
carrier transporting goods over such public way must be certificated
as a motor carrier under part IT of the Interstate Commerce Act. In
fact, Alaska Steam points out, ICC required that it be certificated as
a motor carrier before it could lawfully use the ferry system.

5 Section 318(c¢) as 8o amended provides:

“ie used in this subsection, the term ‘common carrlers by water’ includes water common
carriers subject to the Shipping Act, 1818, as amended, or the Intercoastal Shipping Act of
1933, as amended (including persons who hold themselves out to tramsport goods by water
but who do not own or operate vessels) engaged in the transportation of property in inter-
state or foreign commerce hetween Alaska or Hawail on the one hand, and, on the other,
. the other States of the Union, and through routes and joint rates so establiched and all

clussification, regulations, and practices in copnection therewith shall be subject to the
provisions of this part.”

11 FM.C.
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Finally, Alaska Steam contends that FMC lacked the authority to
attack Alaska Steam’s actions here under investigation by means of
suspension and that these actions should have been challenged by
way of a complaint filed with ICC.

Hearing Counsel

Hearing Counsel maintain that Alaska Steam’s service continues
to be subject to FMC jurisdiction since the carrier is providing a
port-to-port sexrvice coupled with an efficient pickup-and-delivery serv-
ice at Seattle and is merely substituting vessels to continue its service
to certain Alaska ports.

Hearing Counsel maintain that the Seattle spotting operation is
a pickup-and-delivery service within 2 geographic port area and, as
sucl, is merely an incidental service which is part of Alaska Steam’s
port-to-port operation. The only change, Hearing Counsel contend,
in Alaska Steam’s service in the Seattle area is the institution of pick-
up and delivery for full-container-load shipments, and, while this
service marks an improvement in Alaska Steam’s operation, it is the
same type service that has always been held subject to FMC jurisdie-
tion. The fact that it is performed by a motor carrier subject to the
jurisdiction of ICC does not deprive FMC of jurisdiction over the
entire port-to-port service. Matson has utilized such motor carriers
to perforin pickup-and-delivery service as part of a total port-to-port
service which has been held subject to FMC's jurisdiction (Matson
Nanigation Co—~Container Freight Tariff’s, 7T FMC 480 (1963)).

Hearing Counsel argue that the necessity of obtaining certification
from ICC before motor carrier transportation can lawfully be per-
formed does not establish that when an arrangement is entered into
with one who provides such motor transportation a joint rate or
through route within the meaning of Public Law 87-595 has thus
been established, nor does any conflict arise between this agency and
ICC because of the necessity for such certification. Additionally, Hear-
ing Counsel maintain that Public Law 87-595 was not designed to
cover a pickup-and-delivery service because tariffs providing for such
service would always have been accepted by FMC and, consequently,
Congress did not intend it to apply to such service.

Finally, Hearing Counsel argue that the limiied use of Alaska
Ferry i1s nothing more nor less than the substitution of one vessel
for another and that Alaska Steam’s operation in conjunction with
Alaska Ferry constitutes a through route with another carrier by
water, and hence the rates covering this operation must be filed under
section 18(a) of the Act and section 2 of the 1933 Act.

11 FMC,
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DiscussioNs aND CONCLUSIONS

Alaska Steam, in addition to the affidavits and legal memorandums
provided for in the orders in this proceeding, also filed petitions and
motions asking FMC to vacate the orders and to stay their effectiveness
pending vacation. These petitions and motions were also argued orally
at the same time Alaska Steam delivered its oral presentation on the
merits. We have considered all the contentions made by Alaska Steam
in our deliberations in this proceeding. However, inasmuch as the
grounds raised in support of the petitions and motions are substan-
tially the same as the arguments made in the memorandums and
affidavits (indeed, the documents incorporate each other by reference),
they are considered together herein.

1. The Truck Movement Within the Seattle Commercial Zone

In Sea-Land Service, Inc., Cancellation of FMC Port-to-Port
Rates—West Coast/Alaska Trade, docket No. 67-43, 11 FMC 137, we
held that a pickup-and-delivery service performed by an ICC-certif-
icated motor carrier was an incidental part of a port-to-port service,
and we retained jurisdiction over the entire port-to-port movement,
which includes the pickup-and-delivery service performed in con-
nection therewith.

The pickup-and-delivery service performed in the instant case is
the same type as the motor services performed in connection with
waterline hauls in the Sea-Land and M atson cases.® The propositions
of law in the instant case with respect to the pickup-and-delivery
service are the same as those presented to us in Sea-Land.

We liere affirm the result reached in Sea-Land, and we conclude for
the reasons stated therein that the entire service offered by Alaska
Steain in connection with AAA Transfer in the Seattle commercial
zone is subject to our jurisdiction as a port-to-port service, rates for
which must be filed with us under sections 18(a) of the Act and 2 of
the 1933 Act.”

OIn Matson, Sea-Land, and the instant case, containers are transported between shipper
Oor consignee’s premises and ocesn carrier’s pler, and the area Involved is the commercial
area of a port city—in the Sca-Land case, Anchorage, and in the Matson case, San Fran-
clsco, Stockton, and Los Angeles, In fact, In the Matgon case, the Los Angeles and Stockton
commercial areas were, ltke Alaska Steam’s Seattle plckup-and-dellvery area, the commer-
cial zones prescribed by ICC, and the San Francisco and Los Angeles arecas were consider-
ably more extensive and included far more people than the Seattle comtnercial area. Matson
bas also flled, as a revision to the tariff under investigation in connection with its pickup-
and-delivery service, a tariff covering a similar service in the Seattle area of a geographic
gcope at least as wide as the AAA Transfer operation.

7 Alaska Steam refers to statements of former FMC Chairman Staker and FMC’s “Alasks
Trade Study” as supporting the view that Congress intended to place in ICC the jurisdic-
tion over movements participated in in any way by ICC-certificated carriers. Nothing in

11 F.M.C.
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Nothing herein, nor anything contained in our previous decision in
Sea-Land, is intended to change or expand our holding in Matson
Nawigation Co—Container Freight Tariffs, T FMC 480 (1963), nor 1s
anything herein intended to impinge upon the jurisdiction of ICC
with reference to motor carriers. It is only intended to reaffirm the juris-
diction of FMC over port-to-port rates and not over the motor carriers

performing the pickup-and-delivery services in connection therewith.®

Chairman Stakem's statements on the efect of the joint rate blil or the “Alaska Trade
Study” indicates that FMC does not have jurisdiction over a service of the type performed
by Alaska Steam. Chairman Stakem merely asserted that if joint rates and through routes
within the meaning of Public Law 87-595 were entered into between an FMC water carrier
and an ICC motor carrier the FMC would lose jurisdiction over the water transportation
involved in such movement. While the “Alaska Trade Study” does indicate that ICC re-
quires certification of motor carriers performing pickup-and-delivery service for carrlers
subject to the Shipping Aect, it does not indicate that when arrangements for such service
are entered into the entire port-to-port service of the water carrier is removed from FMC
jurisdiction, It does, in fact, say that “vickup and delivery services in the terminal area are
not a divisible service but are part of the through movement performed by the line haul
carrier.” The “Alaska Trade Study,’” moreover, rather than suggesting the FMC has been
stripped of jurisdiction over port-to-port services, suggests the desirability of securing
legislation which would exempt motor carriers performing pickup-and-delivery services for
FTMC water carriers from ICC jurlsdiction and placing such carriers under FMC jurisdle-
tion (**Alaska Trade Study,” ¢b. 1, p. 7).

Alaska Steam alludes to the facts that AAA Transfer makes out its own bill of lading
and provides for the safe trapsfer of goods within its custody. As an ICC-regulated carrier
it could do no less, and the fact that it transports cargo moving In interstate commerce
requires that 1t be certificated by ICC. But this does not mean the service AAA Transfer
performs somehow removes Alaska Steam's service from our jurisdictlon. Nor does the
asserted Independence of AAA Transfer from the direction and control of Alaska Steam
dictate a contrary result. The carriers performing the motor services for Sea-Land were.
g0 far as it appears, independent of thelr direction and contrel. Moreover, contrary to the
affidavit flled by AAA Transfer's President, the independence would appear to be largely &
fiction inasmuch as Alaska Steam on July 20, 1967, acquired complete control of AAA
Transfer by purchase of all the latter's outstanding capital stock pursuant to an order of
ICC entered May 24, 1967,

8 Counsel for Alaska Steam in oral argument appears to suggest that the failure of
Congress to exempt terminal area or “incidental” services performed by an ICC-certificated
carrier in connection with a service regulated by FMC meant that such incldental service
when performed in connection with an FPMC carrler converted the entire service into one
subject to ICC jurisdiction. However, decisions of both the regulatory agencies and the
courts have made clear that the questlon of exemption of Incidental services and the
question of jurisdiction over a complete transportation service performed in part by a
carrier not subject to the jurisdiction of the agency regulating the dominant service are
mutually exclusive. When an air carrier substituted a motor haul for a portlon of its alr
carriage, the Civil Aeronautics Board (CAB), In The Flying Tiger Line Adér-Truck Service,
30 CAB 242, 245 (1959), held tbat such motor movement was “air trangportation’ within
the meaning of the Federal Aviation Act. In 8o doing, however, it made ¢lear that whether
or not tbe truck haul was to be considered incidental to air trangportation and—

“exempt from economic regulation under that statute [the Interstate Commerce Act] s a
matter for the Interstate Commerce Commission. We do not intend that our action here
should influence what that decision should be, If the Commission [ICC] shouid conclude
under the standards pormally applied by it that the truck operation iz not exempt, the
trucker must have or obtaln the required authority in order for Flying Tlger Line [the alr
carrier] to operate {n the manner it proposed.”

The Court of Appeals for the District of Columbia Clrcuit in afirming the CAB's decision
cited this language of the Board as ‘‘adequately and correctly’ disposing of the contention
that CAB could not assert jurisdiction over the truck movement as a part of the air car-
rier’s through transportation since the motor carrier performing it had not been exempted
by 1CC. Qity of Philadelphia v. Civil Aeronautics Board, 289 F. 24 770, 774-775 (D.C. Cir.
1961).

11 F.M.C.



322 FEDERAL MARITIME COMMISSION

9. Alaska Steam’s Operation in Conjunction With Alaska Ferry and
the E frect on FM C Jurisdiction, If Any

Having determined that Alaska Steam’s pickup-and-delivery op-
erations in Seattle in no way deprive us of jurisdiction over the rates
in question, we now reach the question of whether or not Alaska
Steam’s decision to serve certain ports in Alaska by substituting ves-
sels of Alaska Ferry for its own vessels has any effect on our jurisdic-
tion here.

The substitution of vessels of Alaska Ferry for those of Alaska
Steam to furnish a portion of the latter’s service does not remove the
entire service from FMC jurisdiction. The substitution of another
means of transportation for a portion of a water carrier’s route is noth-
ing new. Moreover, the substitution does not change the essential char-
acter of the transportation. In City of Philadelphia, supra, the Court
of Appeals for the District of Columbia Circuit affirmed the Civil
Aeronautics Board’s (CAB) determination that the substitution of a
motor haul of about 90 miles for a feeder-plane service previously pro-
vided did not alter the fact that the entire movement was air transport
subject to regulation by CAB.* We have recognized the lawfulness
under section 18(a) of the Act and section 2 of the 1933 Act of a sub-
stitution of another carrier (there motor) to perform a portion of the
water carrier’s Oakland, California, to Alaska service by means of an
overland haul between Oakland and Seattle (Puget Sound Tug &
Barge Co.v. Alaska Freight Lines, T FMC 550, 556-557 (1963) ).

Alaska Steam indicates that it had a good reason for substituting the
vessels of Alaska Ferry for its own—reasons of economy. We agree
that these are good reasons. They are not, however, reasons of a type
to convert what is essentially one type of movement into that of another
transportation mode. In Flying Tiger Line, Air-Truck Service, 30
CAB 249, 257-258 (1959), the CAB decision affirmed in the Philadel-
phia case, supra, CAB stated that the substitution of motor carriage
for a portion of the air transportation for reasons of economy and
efficiency did not convert the substituted portion into motor transporta-
tion.

A fortiori, then, it should be clear that the substitution of another
wvessel (i.e., a vessel of Alaska Ferry) for economic reasons does not
remove the service from the jurisdiction of this agency and the filing
requirements of section 18(a) of the Act and section 2 of the 1933 Act.

Moreover, inasmuch as the substituted service herein involves the
participation between certain ports by another water carrier, it con-

o Although, as noted in footnote 8, the motor carrier utilized by the airline may have
required ICC certification.
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stitutes a through route with another water carrier for which all rates,
fares, and charges must be filed with us under section 18(a) of the Act
and section 2 of the 1933 Act.?° Alaska Steam marshals the fact that
ICC treats a ferry as a public way and any carrier, including Alaska
Steam, utilizing Alaska Ferry must be certificated as a motor carrier
under part IT of the Interstate Commerce Act as supporting its conten-
tion that this agency cannot assert jurisdiction over transportation
utilizing Alaska Ferry. Both of these facts are irrelevant to the question
of our jurisdiction.

We have already noted that any motor carrier transporting any
cargo moving in interstate commerce must, unless exempted, be
certificated by ICC. That agency, moreover, has indicated that carriage
by water over the route traversed by Alaska Ferry is not within its
jurisdiction.’? Carriage performed by a motor carrier over a water
route not within ICC’s jurisdiction cannot, practically speaking, be
called anything other than an operation over a public way or marine
highway insofar as ICC is concerned.

The Interstate Commerce Commission has itself recognized :

* * * the possibility that the port-to-port service of the Alaska Ferry System
or of applicants [motor carriers using the Ferry], or both, may be found by
the Federal Maritime Commission, which is responsible for administering the
Shipping Acts, to be those of a common carrier subject to the Shipping Act, 1916.
Although such a finding might result in some duplication of regulation, we do not
perceive any conflict arising therefrom. Lindstrom Eztension—Southeast Alaska,
98 M.C.C. 647, at 653 (1965).

Moreover, ICC itself has determined that even for its own regulatory
purposes a ferry may have “a dual status, both as a ferry and as a
carrier subject to part III [the water carrier part] of the [Interstate
Commerce] Act.” Black Ball v. Acme, 16 M.C.C. 5,9 (1958).

The cases advanced by Alaska Steam in support of its contention
that transportation utilizing Alaska Ferry is not subject to our
jurisdiction *2 do not involve Alaska Ferry. To the extent they are
relevant to our consideration here, however, they support the con-
clusion that Alaska Ferry is not a ferry. The United case merely held
that to the extent a motor carrier wished to utilize a ferry it required a
certificate from ICC. The Black Ball case, moreover, indicates that an
operation like that of Alaska Ferry is not that of a ferryboat. “A

10 Sec. 2 of the 1933 Act (46 U.S.C. 844) provides that “if a through route has been
established, all the rates, fares, and charges for or in connection with transportation be-
tween * * * points on its [the FMC carrier's] own route and points on the route of any
other carrier by water” must be filed here. [Emphasis supplied.] A similar provision is
contained in sec. 18 (a), Shipping Act, 19186.

1 See Alaska Steamship Co. Alaska “Grandfather” Application, 325 ICC 196 (1965), and
Erickson and Wolf Alaska “Grandfather” Application, 325 ICC 276, 278 (1965).

2 United Truck Lines v. United States, 216 F. 2d 396 : Black Ball v. Acme, supra.
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The operation of Alaska Ferry under consideration in this pro-
ceeding constitutes what is readily seen; it is carriage by water on
regular routes with fixed schedules for all who wish to avail them-
selves of the service. One who performs such service is obviously a
carrier by water.

The provisions of section 18(a) of the Act and section 2 of the 1933
Act, requiring the filing of “all the rates, fares, and charges for or in
connection with transportation [by a water carrier subject to our
jurisdiction] between * * * points on its own route and points on the
route of any other carrier by water * * * if a through route has been
established * * * 7 require that the service of Alaska Ferry utilized
by Alaska Steam for the continuous carriage from originating point
on the line of Alaska Steam to destination on the line of Alaska Ferry
be included in the tariffs filed with FMC. The facts that no express
agreement has been entered into between Alaska Steam and Alaska
Ferry for the cavriage of the former’s cargo and that Alaska Steam
does not control Alaska Ferry’s operation are irrelevant. Nor is the
fact that no joint rates or any agreements upon rates have been entered

17 Alaska Steam submitted a newspaper (Seattle Post Intelligencer) clipping dated
Nov. 30, 1967 (1 day after oral argument herein) which has been received by us as a part
of the record in an attempt to maintain as complete and fair a record as possible, even
though no motion for reopening has been filed in accordance with rule 18 of our rules of
practice and procedure and there has been no opportunity for cross-examination of the
matter contained therein. To the extent the article is material to this proceeding, however,
it is more damaging than helpful to Alaska Steam’s position. The article indicates that
Alaska Ferry will commence “30-hour, twice-weekly [passenger] service from Ketchikan to
Puget Sound * * * Seattle or Rellingham will be the southern terminus of the service,
which -covers a magnificently sccnic route. But, Alaska Governor Walter J. Hickel said
yesterday : ‘We'll listen to any other port on Puget Sound that wants to talk to us.”” The
passenger operations of the Alaska Ferry are not within the scope of this investigation.
However, expansion of Alaska Ferry to include regularly scheduled passenger service
between the lower 48 and Seattle along a scenic route makes Alaska Ferry look even less
like a true ferry than it did before. Alaska Steam argues that the fact that the Coast Guard
will “designate the waters between Ketehikan and Puget Sound as ‘lakes, bays and sounds’ "
to allow Alaska Ierry to operate over those waters because the ferries are not classifled as
deep-sea ships somehow deprives us of jurisdiction. Coast Guard designations are irrelevant
insofar as the regulatory authority of the FMC is concerned. The reason for this designa-
tion is obvious. As the newspaper article itself notes, “This is a device to qualify Alaska
Ferry’s three largest ships, the Matanuska, the Malaspina and the Taku, to run with pas-
sengers hetween Puget Sound and southeastern Alaska.” [Emphasis supplied.] This may be
a perfectly reasonable action insofar as the Coast Guard is concerned, but as the Interstate
Commerce Commission pointed out, **We think it clear that the navigational boundary line
established by the Commandant of the Coast Guard with respect to the waters involved here
would not fix, change, or limit the statutory jurisdiction of Federal regulatory agencies”
(Evrickgon and Wolf Alaska “Grandfather”’ Application, supra, at 278). Similarly, the desig-
nation by the State of Alaska of the ferry as the ‘“Alaska Marine Highway” and including
its regulations for it in its “highway" statutes may have legitimate purposes (primarily as
Indicated by 19.15.010 to 19.15.040, the necessary governmental function of raising funds
for the establishment of an adequate transportation system) but those purposes are unre-
lated to the regulation of common carriers by water provided for in our statutes. We also
note, moreover, that while the definition of “highway” in the Alaska Statutes includes a
“ferry system’ [Alaska Statutes, 19.05.130], “ferry” itself is defined as ‘“a vessel used in
the common carriage of passengers and self-propelled vehicles * * *” [Alaska Statutes,
119.60,070].
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into between Alaska Ferry and Alaska Steam important. Section 18(a)
of the Act and section 2 of the 1933 Act, unlike Public Law 87-595,
speak not of “joint rates” but only of “through routes.” ** As our pred-
ecessor has stated, a “through route” is “an arrangement, express or
implied, between connecting carriers for the continuous carriage of
goods from an originating point on the line of one carrier to destina-
tion on the line of another.” [ Emphasis supplied.] In RBe Inland Water-
ways Corporation and Mississippi Valley Barge Line, 2 U.S.M.C. 458,
462-463 (1940), citing Intercoastal Investigation, 1935, 1 U.S.S.B.B.
400, 445446 (1935). The FMC predecessor went on to state:

Through earriage implies a “through rate.” This ‘“through rate” is not neces-
sarily & “joint rate.”” It may be merely an aggregation of separate rates fixed
independently by the several carriers forming the ‘“through rate,” as where the
“through rate” is the “sum of the locals” of the several connecting lines or is the

sum of lower rates otherwise separately established by them for through trans-
portation. 1 U.5.5.B.B. at 446,19

The only motor portion of the entire movement from Seattle to
final destination in Alaska (outside the pickup-and-delivery service
already discussed) is the movement performed by certificated ICC
motor carriers in transferring the container-loaded chassis of Alaska
Steam on and off vessels of Alaska Ferry. There is no motor carriage
resembling the Consolidated Freightways operation from Utah, Idaho,
and Montana, which precipitated passage of Public Law 87-595. No
line haul overland of any kind is involved.?® There is not even a move-
ment in Alasks of an extent as great as a pickup-and-delivery service.
The incidental nature of this movement is clearly seen when it is
borne in mind that only as much land is traversed as lies between the
two vessels when positioned alongside the pier. This type of service is
not a departure from the former operation of Alaska Steam in Alaska.
Even prior to the filing of the tariff here under investigation, the same
substituted service was performed, for a part of the movement, but in
reverse; le., Alaska Steam called directly at Valdez and used Alaska
Ferry for substituted service to Cordova.

The staff of ICC indicated that the transfer service could only be
performed by a certificated carrier, and when rates are entered into

18 See footnote 23, infra.

1 Hearing Counsel argue that the decisione of this agency indicate that the Alaska Ferry
Is & common carrier by water within the meaning of the Shipping Aets. We need not resolve
this matter in this proceeding. Inasmuch ss section 18(a) of the Act and section 2 of the
1888 Act require the flling of “all rates” on a “througb route” involving any “earrier by
water,” and we have determined that Alaska Ferry i such a carrier within the meaning of
that statute and insofar as this proceeding fs concerned, we need proceed no further in our
examination of Alaska Ferry's service herein.

® Ag explained in the Sea-Land case, Public Law 87-595 was designed to enable carriers
providing line hauls by different transportation modes to enter into joint rates and through
routes and file with a single agency a tariff covering the through movement.
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jointly with such carrier, the motor carrier’s rates must be filed with
ICC. We do not read the correspondence between the staff of ICC and
Alaska Steam taken in its totality as indicating that any rate entered
into between a line-haul water carrier subject to the Shipping Acts
and an ICC-certificated motor carrier is a joint rate establishing a
through route within the meaning of Public Law 87-595, but only rates
involving at least two line hauls.?* To the extent it can be so read,
however, it would appear to be inconsistent with the statement of the
full ICC in a docketed proceeding, the Lindstrom case, supra, indi-
cating that port-to-port operations utilizing Alaska Ferry are within
FMC jurisdiction.

That the framers of Public Law 87-595 could not have envisioned.
a drive-on, drive-off service of the type here involved as included
within the provisions of that Act is attested to by the fact that tariffs
for a service involving such an incidental movement have always been
accepted by this agency and its predecessors and therefore did not
present the dilemma faced by Consolidated in not being able to provide
a through service because no single agency would or could accept the
tariffs which it attempted to file. It is also buttressed by the observa-
tions that the operations of Alaska Ferry did not commence until 1963.
Public Law 87-595 was, therefore, not designed to remedy any prob-
lems concerning operatiofis in connection with Alaska Ferry.

Alaska Steam as a motor carrier exists only to drive its containers
on and off Alaska Ferry, publishing no local Alaskan motor rates
which would merge with water carrier rates to form the joint rate
contemplated in Public Law 87-595. Moreover, the fact that Alaska
Steam as a motor carrier, Weaver Bros., or any other motor carrier
may be indicated as participating in the movement in the tariffs filed
with ICC does not remove the through service from our jurisdiction.
They may participate, but the participation is not of the kind intended
by the framers of Public Law 87-595 as subjecting the entire water
movement to ICC supervision.

Finally, some idea of the essential nature of the movement may be
gleaned from the fact that Alaska Steam filed its ICC tariffs as if it
were a certificated water carrier. By its own admission, as well as by
an official docketed decision of ICC,? it is not such a carrier. There-

2 Such reading of the ICC staff correspondence is supported, for example, by the corre-
spondence from the staff with regard to Alaska Steam’s service (not under investigation
herein) between Alaska and Tacoma, Wash., involving a land haul between Seattle and
Tacoma. In advising Alaska Steam that it was of the opinion that rates for such service
are within ICC jurisdiction, the staff of that agency stated that “The motor service between
Tacoma and Seattle is line haul service. The fact that motor haul is a minor segment of the
total transportation to or from Alaska ports in no way removes application of section
216(c).” [Emphasis supplied.] (Letter to Alaska Steam from Grayson B. Robinson, Assist-
ant Director, Bureau of Traffic, dated Dec. 15, 1964.)

22 See Alagka Steamship Co. Alaska “Grandfather’’ Application, supra.
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fore, the applicable provisions of Public Law 87-595 (amended sec.
916 (c) of the Interstate Commerce Act) entitle only a part IT motor
carrier to file joint-rate tariffs with an FMC water carrier. However,
Alaska Steam filed tariffs designated ICC Nos. 96, 98, and 99, which
are part IIT water carrvier designations. Motor carrier tariffs bear an
MF No. designation. Only the name Alaska Steamship Co. appears
on the title pages of the supposedly joint or motor carrier tariffs.
Motor carriers such as AAA Transfer, Weaver Bros.,, and Hoover’s
Movers are listed elsewhere as participating carriers. These facts in-
dicate that Alaska Steam itself visualizes the service provided as
essentially a water service, and, moreover, essentially its own water
service,

Alaska Steam alleges several factual inaccuracies in the Commis-
sion’s orders of investigation. However, with one minor exception,
these alleged factual inaccuracies are either semantic in nature or
disputes as to what conclusions are to be reached with respect to Alaska
Steam’s service. In the former category are Alaska Steam’s objections
to the Commission’s characterization of AAA’s vanning station as &
collecting point and its motor service as drayage, and a reference to
one of its vessels as a shuttle barge. Such appellations have been
omitted from this report. In the latter category are arguments, treated
in the “Discussion and Conclusions” section of this report, about
whether or not Alaska Steam’s service is really port-to-port and
whether or not the service it has entered into with motor carriers is
really joint. The only material factual inaccuracy mentioned is that
Petersburg will not be served directly but only via Alaska Ferry. Hear-
ing Counsel do not dispute this fact, and it has been corrected in the
factual discussion above. The Court of Appeals for the District of
Columbia Circuit has recently affirmed the position that an evidentiary

_heaving is necessary only when material facts are in dispute (7he City
of Los Angeles v. F.M.C. and U.8.4., CADC 388 F2nd 582 (1967)).
Thus, there appears 110 need for the full hearing demanded by Alaska
Steam.

3. The Procedural Arguments

Alaska Steam makes two arguments attacking the procedure through
which FMC instituted this proceeding :

(1) Alaska Steam maintains that FMC is, by this proceeding,
attacking collaterally the jurisdiction of ICC because we are chal-
lenging the validity of a tariff filing with ICC, and such a challenge
may only lawfully be made by the filing of a complaint with ICC
under section 216(e) of the Interstate Commerce Act. Such a com-
plaint, Alaska Steam indicates, has not been filed.
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(2) By suspending the cancellation of tarifts, FMC, Alaska Steam
maintains, has unlawfully applied its suspension authority. FMC can
only suspend new rates and rate schedules, and Alaska Steam has
filed no new rates, but merely cancelled old ones. Moreover, Alaska
Steam contends, to prevent the cancellation of rates is to require the
carrier to continue service which FMC has no authority to do.

In response to Alaska Steam’s first contention, we need only say
that the failure to file a tariff subject to FMC jurisdiction with FMC
is a violation of our statutes, not those of ICC. if FMC is of the
opiiiton, as it was, that an action by one it regulates is of doubtful
Jegality, it s under a duty to examine the matter and in a proper
case investigate and suspend. To do less or other than this would be a
breach of our statutory mandate. If Alaska Steam had a question as
to whether or not its service was subject to FMC jurisdiction, it could
bave obtained the answer without resorting to procedures under the
Interstate Commerce Act.?® It might also be observed that the section
m the Interstate Commerce Act providing for the filing of a complaint
by a body politic (sec. 216(e)) uses the word “may” which indicates
that the filing of such complaint. is not mandatory, and section 216(j)
indicates that “Nothing in this section shall be held to extinguish any
remedy or right of action not inconsistent herewith.” Certainly, a
proceeding before a regulatory agency which has reason to believe its
statutes may be violated and the filing of a petition for declaratory
order with an agency that has for many years asserted jurisdiction
over a certain type of transportation are appropriate alternative
remedies to the filing of a complaint under a provision providing only
for a permissive filing.

As to the second argument attacking our procedure, Alaska Steam is
incorrect that only new rates may be suspended. Section 2 of the 1923
Act provides that new “practices” may also be suspended. The atterapt
to remove a service of a type long held subject to FM(¥s jurisdiction
is certainly a new practice within the meaning of this section. Further-
more. the carrying on of such service without a properly filed taviif
with FMC is an apparent violation of that section which FMC is e1n-
powered to suspend.** The FMC is not, contrary to Alaska Steam’s
assertion, forcing it to continue its service. Here the service under in-
vestication is being performed under tariffs filed with ICC and is
precisely the type of service that FMC and its predecessors have alwa Vs
hield subject to their jurisdiction.

i 231t could. for example, have petitioned FMC for a declaratory order pursuant to rule
5 (h) of FMC's rules of practice and procedure.
3 See footnote 1, supra,
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The cases cited by Alaska Steam in support of its position are
inapposite. Lucking v. Detroit Nav. Co., 265 U.S. 346 (1924) and
McCormick S.8. Co. v. United States, 16 F. Supp. 45 (1936), do not
involve any question of suspension power and merely stand for the
position that a water carrier cannot be compelled to provide a certain
service. In both of these cases, the carrier had clearly ceased to provide
a service for which rates would have been required to be filed with the
regulatory agency by ceasing to provide service to certain ports.z®
Alaska Steamship Company v. Federal Maritime Commission, 362 F.
2d 406 (1965) merely held that we had no authority to suspend rates
which had already gone into effect. That case involved new rates rather
than a new practice, and concerned suspension action which the court
determined took place after the effective date of the new rates. Here
the proposed tariffs have been suspended well in advance of their effec-
tive dates. :

Alaska Steam is, of course, free to cancel its service at any time upon
proper notice, but until it does so it must have lawfully filed tariffs
covering such service.?

The suspended tariff publications under consideration herein if
allowed to become effective would result in the carrying on by Alaska
Steam of a service subject to our jurisdiction without having the tarifts
on file as required by section 18(a) of the Act and section 2 of the 1933
Act.

The petitions and motions to vacate and stay our orders herein are
aenied, and an appropriate order will be entered requiring the cancel-
lation of the suspended tariffs herein found to be unlawful.

By the Commission.

(Signed) Tuomas Lisr,
Secretary.

% McCormick 8.8. Co. v. United States, while not supporting Alaska Steam’s position, does
cite the provision of sec. 2 of the 19833 Act, requiring the filing of all rates, fares, and
charges on a through route when one has been established with any other carrler by water
and interprets it as referring to any arrangement for continuous carriage, whether by joint
rates or otherwise. The carrier had discontinued a through service provided by means of
joint rates with barge operators. The court observed :

‘“This through service cannot be continued unless there are filed with the Shipping Board
Bureau of the Department of Commerce the schedules of rates not only if joint, but also the
ship and the barge rates if the carriage to San Francisco and the on-carriage to Berkeley
and Emeryville are by separate rates * * * the continuance of either form of through
service without such filings [is] prohibited by the statute * * *»

Such a construction supports our determination that the arrangement whereby Alaska

Ferry transports Alaska Steam’s containers is a through route with another carrier by
water within the meaning of our statutes.

% Generally speaking, 4 change in schedules in the domestic offshore trade may only be
made upon 30 days’ notice. See Order That A. H. Bull 8.8. Co. Show Cause, 7T FMC 133
(1965) and cases there cited.
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Docrer No. 67-52

Arasxa SreamsHIrp Co.—CaNcCELraTioN oF FMC Port-10-PORT
RaTes—WEesT CoasT/ALASKA TRADE

ORDER

This proceeding having been instituted by the Federal Maritime
Commission, and the Commission having fully considered the matter
and having this day made and entered of record a report containing
its findings and conclusions thereon, which report is hereby referred
to and made a part hereof;

Therefore, it is ordered, That pursuant to the Commission’s author-
ity under section 18(a) of the Shipping Act, 1916, and the Intercoastal
Shipping Act, 1933, respondent Alaska Steamship Co. shall, within
30 days of the date of service of this order cancel Tth Revised Page
No. 1 to FMC-F No. 127, Supplement 3 to FMC-F No. 114, and
Supplement Nos. 2 and 3 to FMC—F No. 144.

It is further ordered, That Alaska Steamship Co. shall continue to
comply with the tariff filing requirements of section 18(a) of the
Shipping Act, 1916, and section 2 of the Intercoastal Shipping Act,
1933, with respect to the service which was found in the report herein
to be subject to the jurisdiction of the Federal Maritime Commission.
By the Commission.

(Signed) Tromas Lisi,
Secretary.
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Doceer No, 6748

InTER-AMERICAN FREIGHT CONFERENCE AGREEMENTS
Nos. 9648 AND 9649 AND OTHER RELATED AGREEMENTS

Decided February 15, 1968

The Inter-American Freight Conferehce Agreement as amended, No. 9648-A
approved under section 15, Shipping Act, 1916; such approval being limited in
duration to & period of 18 months
Donald Macleay and Harold A. Sakayen for Delta Steamship Lines,

Ine.

Frank J. McConnell and Renjamin Haller for Companhia de Nave-
gacao Loide Brazileiro, Companhia de Navegacao Maritima Netumar,
and Navegacao Mercantile, S.A.

B. G. Andrews and Frederick P, Kopp for Georgia Steamship
Corporation.

Ira L. Ewers, J. BR. Ewers, W. B. Ewers and James F . Dwyer for
Moore-McCormack Lines, Ine.

Seymour H. Eligler for Empresa Lineas Maritimas Argentinas.

Harold E. Mesirow for Booth Steamship Company, Ltd., and
Lamport & Holt Line, Ltd.

Elmer O. Moddy, Baldvin Einarson, Thomas K. Roche, and San-
ford C. Miller for Brazil/United States-Canada Freight Conference
and its member lines.

Thomas F. Kimball, Gilbert C. Wheat, and B. Frederic Fisher for
Westfal-Larsen and Company.

Donald J. Mulvihill and Walter J. Kenney for National Coffee
Association.

Elroy H. Wolff and Peter §. Craig for the Department of
Transportation,

Donald J. Brunner, Paul J. Fitzpatrick, Arthur A. Park, Jr., and
Frank L. Bartak ns Hearing Counsel.
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REPORT

-

By tae Commission (John Harllee, Chairman,; George H. Hearn, -
Vice Chairman; Ashton C. Barrett, James V. Day, James E. Fan-
seen, Commissioners) :

By an initial decision served December 12, 1967, Examiner Paul D.
Page, Jr., approved Agreement No. 9648-A establishing the Inter-
American Freight Conference to cover transportation of cargo be-
tween U.S. Atlantic and Gulf and ports in Brazil, Uruguay, Argen-
tina, and Paraguay.

Hearing Counsel and the Department of Transportation took excep-
tion to the initial decision and replies thereto were filed. These plead-
ings made it appear that the area of disagreement between the parties
could be considerably narrowed if they were given the opportunity to
negotiate a stipulation and clarification of issues. Accordingly, on
January 17, 1968, we directed the parties to indicate, by appropriate
motion or stipulation, those issues as to which there remained an
insoluble difference between the parties. They were further directed
to state whether an evidentiary hearing was desired and, if so, to fur-
ther state those matters of disputed fact upon which they desired to
adduce evidence and the relevance of those facts to the issues remaining
in the proceeding. Responses to that order have been received and the
case is now before us for decision.

The issues remaining for decision, and our disposition of them, are
best understood in the light of certain background events which cul-
minated in the agreement presently before us for approval.?

The Inter-American Freight Conference can be said to have had
its inception in Resolution No. 2995 issued by the Brazilian Merchant
Marine Commission on May 30, 1967. This resolution, a broad pro-
mouncement of Brazilian maritime policy, developed what has come
to be known in this proceeding as the concept of Pan-Americanism.
This concept seeks to establish the right of those lines flying the flag
of the country of origin or the country of destination to “equality of
participation” in the various Brazilian trades. The resolution would
reserve to so-called third flag carriers (those flying any flag other than
the importing or exporting country) “a percentual participation” to
pe agreed upon. The resolution further called upon Brazilian flag

11In their responses to our order, only two parties requested oral argument. In view of
khe restricted character of the issues remaining before us and of the completeness and
thoroughness of the pleadings filed herein, we see no need for oral argument and we will
pot put the parties involved to the additional time and expense of holding it.

3This background material was largely taken from the exceptions of DOT, the factual

ccuracy of which was not challenged by any party. The various resolutions, decrees and

ocuments referred to were filed as attachments to DOT's exceptions and again no challenge

ag made to their authenticity or the accuracy of the translations.

11 F.M.C.
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shipowners to convene the other lines in the trade to work out agree-
ments in furtherance of the policy thus announced.

1‘Shortly thereafter, a series of meetings were held among the lines
operating between Brazil and the United States and Canada to arrive
at an agreement for the pooling of coffee carryings. Agreement failed
over a dispute as to the percentage to be allocated to the third flag lines.
The national flag lines then resigned from the then-existing confer-
ences and undertook to establish a new conference. About this same
time, the President of Brazil issued Decree No. 60.994 which provided
that all acts of the Brazilian Executive Power (e.g. the decrees and
resolutions later discussed) having “the purpose to protect and regu-
late the maritime transportation of goods” would apply only to those
conferences or agreements to which a Brazilian flag line was a member
or a signatory.

Thus, under later decrees and resolutions of the Brazilian Govern-
ment, any conference formed which did not have a Brazilian flag line
as a member or any pooling agreement which did not have a Brazilian
line as a signatory would be neither recognized nor sanctioned by the
Government of Brazil.

Subsequently, the proposed Inter-American Freight Conference
Agreement (No. 9648), a set of so-called Pooling Guidelines (No.
9649) and three pooling agreements covering coffee to U.S. Atlantic
ports (9649-A), coffee to U.S. Gulf ports (9649-B), and cocoa to U.S.
Atlantic ports (9649-C), were filed with us. A petition for interim
approval was denied by us on August 26, 1967, and we issued our order
instituting this proceeding on August 31, 1967.% A complaint against
the signatories of Agreements 9648 and 9649 filed by the third flag lines
not parties to the agreements was consolidated with this proceeding.

The third flag lines also filed suit in the U.S. District Court for the
Southern District of New York against the signatories of No. 9648
alleging violations of the antitrust laws, There ensued a series of meet-
ings between the third flag lines and the Brazilian authorities the
end result of which was, not necessarily in this order: (1) the with-
drawal of Agreement 9649 and the related agreements, (2) the dis-
missal of the complaint in docket No. 6747 and the substitution of an

¢ That order, among other tbings, set the proceeding down for hearing. Ome of the
alleged errors of the Examiner was the fajlure to hold a hearing which, it is urged, viclated
our order of Investigation. The order, of course, intended that such a hearing be held
only it it was necessary. The Examiner concluded it was not and, as we shall discuss later,
we agree,

¢ The third flag lines bad, since August 19, 1867, been unable to carry any cargo from
Brazil to this country because of a decree issued by the Brazillan Maritime Commission
(No. 3023) which restricted the carriage of Brazilian exports destined to the United States
to slgnatories of Agreement 9648, The complaint of the third flag lines was assigned
docket No, 6747,
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amended conference agreement which the Examiner designated No.
9648-A and which the third flag lines all had signed.® At the same
time, negotiations to establish pools governing the carriage of cargo in
the trade continued.

On November 10, 1967, the Brazilian Merchant Marine Commission
issued Resolution No. 8181 which inter alia establishes the minimum
carryings by national flag lines at 65 percent, to be divided equally,
and fixes the maximum participation of the third flag lines at 35 per-
cent. Under the resolution, the failure of the lines to enter into agree-
ments effectuating this policy will result in control of shipments by the
Brazilian Merchant Marine Commission which then, by unilateral
allocation of the cargoes, seeks to insure the minimum participation
by the national lines.

Basically, Agreement 9648-A divides the trade into three sections:
(z) From U.S. Atlantic and Gulf ports to ports in Brazil, Uruguay,
Argentina, and Paraguay with headquarters in New York City; (8)
from ports of Paraguay, Argentina, and Uruguay to U.S. Atlantic
and Gulf ports with headquarters in Buenos Aires; and (c) from
Brazilian ports to U.S. Atlantic and gulf ports with headquarters in
Rio de Janeiro. Each section will file separate tariffs. An Executive
Administrator is to be appointed for each section with managerial
and ministerial duties and responsibilities. The agreement authorizes
the fixing of rates, establishes procedures for the conduct of meetings,
provides for the admission. of new members and creates the machinery
for self policing. It specifies an admission fee, provides for loss of
voting rights upon cessation of service and allows withdrawal without
penalty. Penalties are provided for violation of the agreement. With
rertain exceptions, discussed below, the agreement is typical of the
basic conference agreements now on file with and approved by us.

DiscussioN AND CONCLUSIONS

The responses to our order for stipulation and clarification of the
ssues in this proceeding leave only three major areas of dispute:
1) the embodiment in the agreement of the concept of “Pan-Ameri-
banism”, (2) the need to amend the agreement so as to grant each
lnember the right to act independently of the conference upon 48 hours’
hdvance notice, and (3) the need for an evidentiary hearing prior to
Lpproval of the agreement.

8 It would also appear that the third flag lines agreed to seek dismissal of their court
jction. The Examiner granted the motion of complainants to dismiss docket No. 6747
nd no appeal from the Examiner’s ruling under Rule 10(m) of our Rules of Practice and
rocedure has been filed.

11 F.M.C.
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Pan-Americanism
Article 1, Preamble (b) provides:

All parties to this Agreement recognize that the Pan-American Nations and
the Lines of the Pan-American nations associated in this conference have a
paramount interest in the development of the foreign commerce of their re-
spective countries and intend to develop their respective merchant marines and
services to carry a substantial portion of the foreign commerce of the countries
served.

This preamble is objectionable to Hearing Counsel and DOT at least
so long as Articles 23 and 24 remain in the agreement.* These provide:

AETICLE 28

Signatories to this agreement acknowledge by affixing their signatures hereto
their voluntary acceptance of all principles, terms and conditions of this Con-
ference and understand and agree that membership in this Conference requires
that all lines charge, assess and maintain Conference tariff rates in all sections
in which they operate, otherwise failure in the part of a member to charge,
assess and maintain Conference tariff rates, rules and regulations shall sub-
Ject them to expulsion in accordance with Article 13,

ARTICLE 24

All parties hereto recognize the authority and regulating powers of the
government authorities of the various countries served and will abide by the
laws, statutes, regulations and rules of these countries including registration
with government authorities where required,

In seeking the deletion of Articles 23 and 24,” Hearing Counsel ex-
press concern that these articles when tied to Article 1, Preamnble (b),
would provide an unacceptable precedent for our approval. He points
out that we have never approved such a concept and to do so would
constitute a dangerous guideline for future agreements. Hearing Coun-
sel pose three questions as to the effect of the agreement should Articles
23 and 24 remain:

¢In reality, DOT supports Hearing Counsel’s proposal for “conditional approvai” (dis-
cussed infra) only if all of Hearing Counsel’s modifications to the agreement are adopted.
DOT ralses only two specific issues in its response to our order: (1) whether we may
determine the legality of 9648—A by examining only the agreement itself or whether we
must consider also “the facts and circumstances surrounding the agreement, including
certain decrees and resolutions of the government of Brazil * * *'; and (2) whether the
agreement violates sectlog 15 because its interaction with those decrees and resolutions
“precludes all outside competition” and “prevents free conferemce exit and entry”. In a
similar vein, Delta Steamship Lipeg, although it remains a signatory to 9648-A, and
advocates in principle at least the need for a conference in the trade, nevertheless supports
the proposal of Hearing Counsel. Thus, these parties object to the specific provisions of
the agreement largely through their support of Hearing Counsel, For the sake of brevity,
we shall, except where necessary for clarity, refer to the objections as being only those
of Hearing Counsel,

7 Hearing Counsel criginally sought the deletion of Preamble (b) but would settle for
the removal of Articles 23 and 24.
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1. Would any member line be relinquishing its right to future
negotiations to any terms and conditions of the agreement?

2. Would any member line be relinquishing its right to appeal
any condition that might develop in the future on some action
not considered when the agreement was executed ?

3. Would any member be relinquishing its right to appeal any
quota or condition set up by any pooling agreement?

First, our approval of the agreement with or without the preamble
or Articles 23 and 24 is not intended as an expression of opinion on the
concept of Pan-Americanism. The preamble is at most a neutral
provision. It grants no authority, denies no rights and imposes no
substantive duties. It merely calls upon the members, primarily it
would appear, those flying “third flags”, to recognize what could well
be termed a fact of life. The Government of Brazil has made abun-
dantly clear by the decrees and resolutions already referred to its
intention to develop is foreign commerce and a merchint marine
capable of carrying a substantial portion of it; and certainly, the
United States has unequivocally stated asits policy that:

It is necessary for the national defense and development of its foreign and
domestic commerce that the United States shall have a merchant marine (a)
suficient to carry its domestic water-borne commerce and a substantial portion
of the water-borne export and import foreign commerce of the United States
and to provide shipping service on all routes essential for maintaining the
flow of such domestic and foreign water-borne commerce at all times * * *, It is
hereby declared to be the policy of the United States to foster the development
and encourage the maintenance of such a merchant marine. (Section 10.,
Merchant Marine Act 1936.)

Little difference can be found in the “policies” of the two countries.
Hearing Counsel would differentiate between Preamble (b) and sec-
tion 101 of the Merchant Marine Act of 1936 by pointing out that
section 101, (a) is a statement of governmental policy and not an
agreement between carriers; (b) has not been implemented by any dis-
criminatory decrees or resolutions; and (c) is implemented by a
construction and operating differential subsidy rather than through
depriving competitors of cargo. We think it clear that Hearing
Counsel’s concern here is not with this agreement but with the actions
of Brazil. As we shall discuss in detail later, the manner in which
each country seeks to effectuate its policy may well be another matter
and one which, in our view, is not properly in issue here. We are not
cited to nor can we find anything in section 15 or any other provision
+of the Shipping Act which would render unlawful an agreement be-
(tWeen carriers operating between two countries to “recognize” the

|publicly announced policies of those countries. Certainly, the dele-
11 F.MC.
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tion of the preamble or Articles 23 and 24 would not of itself alter or
change the policies of the countries involved. _

Secondly, we do not share Hearing Counsel’s fears about Articles :
23 and 24. We answer Hearing Counsel’s queries concerning them in
the negative. Article 23 pledges the signatories’ voluntary acceptance
of the principles, terms and conditions of the Conference, while
Article 24 embodies the signatories’ recognition of “the authority and
regulating powers of the government authorities of the various coun-
tries served” and requires the parties to abide by the “laws, statutes,
regulations and rules” of those countries.

Under Article 23, Hearing Counsel are obviously concerned with
the voluntary acceptance of the “principle” of Pan-Americanism. We
have just indicated our view on the impact of the preamble which
injects Pan-Americanism into the agreement.

We do not read Article 23 as altering the provisions of Preamble
(b) which merely calls for “recognition” of the interests of the Pan-
American nations and their national flag lines. Article 23, as we con-
strue and would approve it, does not bind the members to any positive
actlon in futherance of Pan Americanism. It may be the duty of the
national flag lines to foster this principle or concept but that duty
does not arise from the provisions of Agreement 9648-A.

As for Article 24, we do not construe a naked agreement to abide by
the laws of a country as any form of waiver of the right of a party
to appeal or petition for redress. Such a construction would violate
some very fundamental principles of notice, justice and fair play
adhered to by all of the countries within the trades covered by the
agreement. Should any such construction be attempted, this Commis-
sion has the continuing power under section 15 to alter or modify the
agreement and would, of course, exercise it. We will not require the
deletion of Articles 23 and 24 as a condition of our approval.

T he Right of Independent Action
Article 5 of the Agreement now provides:

Each section shall issue separate freight tariffs establishing and maintaining
fair and reasonable rates which shall be fixed where conditions permit equally
on the game commodities.

Hearing Counsel would amend the article by adding the following:

The parties hereto agree, however, that each party has the right to alter for
itself any rates, charges, classification, or related tariff matter previously agreed
upon or theretofore in force which would result in a decreased cost to a shipper.
upon first giving the other parties at least forty-eight hours advance notice,
thereof. Any such altered rate, charge, classification, or related tariff matter:
resulting in a decreased cost t0 a shipper shall not become effective prior to'
publication and filing with the Federal Maritime Commission.

11 F.M.C.
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Hearing Counsel’s purpose in urging the inclusion of an independent
action clause is “to preserve & degree of competition within the con-
ference where by virtue of Brazilian decrees, competition outside the
conference is absolutely foreclosed.” The opponents of the clause
(all the parties to the agreement except Delta) urge that the inclusion
of.such a right of independent action would render the Conference 2
nullity. Hearing Counsel counter this argument by pointing to 19
other agreements which contain similar clauses. Hearing Counsel point
out that out of these agreements, there has been in the last two years
only one instance by one line of an exercise of the right of independent
action.

Section 15 provides only that:

No * * * agreement shall be approved * * * (1) between carriers not mem-
bers of the same conference or conferences of carriers serving different trades
that would otherwise be naturally competitive, unless in the case of agreements
hetween carriers, each carrier, or in the case of agreements between conferences,
each conference, retains the right of independent action.

Here, it is clear that Hearing Counsel’s basic reason for urging the
independent action clause concerns not this agreement itself but rather
the decrees and resolutions of the Brazilian Government, particularly
No. 3023 which reserves Brazilian exports to members of the Con-
ference thereby eliminating outside competition, Thus, it is the decree
and not the-agreement before us that brings about the condition
deplored by Hearing Counsel. But just as Hearing Counsel urge that
inclusion of their independent action clause would not create a novel
situation, neither would the omission of such clause be a novelty in
this trade.

On Qctober 13, 1960, the Brazilian Government’s Superintendent of
money and credit issued a decree known as SUMOC 202 which pro-
vided in pertinent part:

1. Brazilian export products with destination United States of America or
Canada will be transported exclusively by shipping companies which are members
of the Brazil/United States Freight Conference.

2. In the case of products which transportation is regulated by specific accords
or agreements between member lines of the conference signed under the auspices
of the above conference and not rejected by the Brazilian authorities, loading
of these products will be effected exclusively on vessels of those shipping com-
panies that are signatories to said agreements.?

Thus, as early as 1960, competition outside the Conference in the
Brazilian trade has been “precluded” by governmental decree. We are

aware of no carrier which applied for entry into the Conference and

5 See Nopal v, Moore-McCormack Lines, Inc., 8 F.M.C. 213 (1964).
11 FM.C.
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was denied; nor are we aware of any shipper complaints of lack of
service.’

Inclusion of an independent action clause will not, of course, create
any “outside” competition. As for competition within the Conference,
Agreement 9648-A provides for as much as most other conference
agreements. The agreement itself still allows for service competition
within the Conference, for the agreement imposes no quotas and
allocates no cargo. Should the agreement at some future time because
of its “interaction” with the Brazilian Resolutions 3023 and 3131 or
because of other agreements filed with us become the vehicle for dis-
tributing specific shares of the total Brazil-United States shipping
trade among the members of the Inter-American Freight Conference,
that will be the time to reexamine our approval in the light of any
such developments. It is suflicient here to point out that no attempt
at such a utilization of the conference is provided for in the agree-
ment and thus is not before us now. When the air is cleared of these
eventualities, there remains only Agreement 9648-A which is, as we
have already pointed out, of a kind we have readily approved in the
past, and we see no reason for withholding our approval here.

The Need for an Evidentiary Hearing

Hearing Counsel, DOT, and- Delta all urge that an evidentiary
hearing is required either before approval or after “conditional”
approval of Agreement 9648A. The suggested “compromise” to
outright approval under section 15 urged only on the condition that
we approve the agreement, as Hearing Counsel would modify it,
further urges that we have an evidentiary hearing after “conditional”
approval.r

The areas into which Hearing Counsel, DOT, and Delta would have
an evidentiary hearing to probe are:

1. The existence of malpractices in the trade covered by the
agreement.

2. The effects of the various decrees and resolutions of the
Brazilian Government upon the agreement ; and

8. Whether the agreement represents the full and complete
agreement of the parties.

® This sets aside, of course, the situation dealt with in the Nopal case, supra.

10 In approving any agreement under section 15, we must find that the agreement is
not unjustly discriminatory or unfair as between carrfers, shippers, exporters, importers
or ports or between exporters of the United States and their foreign competitors; that it
is not detrimental to the commerce of the United States or contrary to the public interest,
and that it is not otherwise in violation of the Shipping Act. Either an evidentiary
hearing is necessary to make these findings or it is not needed at all. The suggested com-
promise would appear to urge us to grant our approval to the agreement and then have a
hearing to determine whether our approval was proper.

11 F.M.C.
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‘While it is clear that the parties desire to adduce evidence on these
issues, it is less than clear what the parties consider the relevancy and
materiality of this evidence to the only issue before us in this proceed-
ing—the approval of Agreement 9648-A.

‘Whether or not actual malpractices in the trade can be proved in a
hearing, the short summary of background to this agreement already
given clearly indicates the need for the restoration of some form of
order and stability in the trade. Indeed, Hearing Counsel, in suggest-
ing the compromise of a “conditional” approval, urge that immediate
approval may bring “stability to a trade beset by controversy”.

Running throughout the arguments of Hearing Counsel, DOT,
and Delta has been the consistent assertion that we may not approve
Agreement 9648 without considering its interaction with the various
decrees and resolutions, of the Brazilian Governments and any pro-
posed pooling agreements which would further effectuate those de-
crees and resolutions. It is, of course, impossible to deny the existence
of the decrees and resolutions and in granting our approval here, we
have carefully considered the consequences of that approval in the
light of them. This is quite different from accepting the assertion that
the very existence of these decrees and résolutions preclude any ap-
proval under section 15. Resolution No. 3131 quite clearly provides that,
absent a conference agreement, the Government of Brazil may, and
undoubtedly would, unilaterally allocate the shipments in the trade
to assure at least the minimum participation of the national flag lines,
Our approval of the agreement here in no way affects the power of the
Government of Brazil to do this. To withhold our approval under such
circumstances would be to ignore the realities of the present posture of
the trade. And again, we would point out that the agreement we are
here approving of itself does not acomplish the deplored restrictions
on competition and allegedly discriminatory allocations.

In a similar approach, DOT would have the Conference come for-
ward with evidence as to whether there are in fact any malpractices
in the trade. To DOT, this is necessary to show the agreement is neces-
sary “to eliminate or remedy conditions which preclude or hinder the
achievement of the regulatory purposes of the Shipping Aect,” citing
our decision in the Mediterrancan Pools Investigation, 9 F.M.C. 264,
290 (1966). It is apparently DOT’s position that, absent. any showing
of actual malpractices, there would be no justification for approval of
the agreement and therefore to approve it, would be contrary to the
public interest.

We are faced here with balancing the public interest in the fostering
of free and open competition in furtherance of the antitrust policies
with the interest of the public in stability and predictability of rates

11 F.M.C.



342 FEDERAL MARITIME COMMISSION

and the orderly conduct of our foreign commerce. Whatever may be
necessary to “justify” approval of a pooling or other agreement, we
think that the need for a conference in this trade is beyond dispute. .
Indeed, nobody seriously disputes that need. In this instance, competi- :
tion, be it within or without the Conference, must give way to the res-
toration of order and stability. There is no necessity for an evidentiary
hearing to establish the “need” for a conference in this trade and we
will not order one. DOT urges that an evidentiary hearing is necessary
to determine the “relationships between the unfiled October 28 agree-
ments * * * and the conference agreement,” The agreements referred
to are attached as an exhibit to the exceptions filed by DOT. They con- .
sist of two pools to govern the carriage of green coffee in the trade and
a number of individual agreements whereby each of the third flag lines
agree to seek dismissal of their complaints here and in court. Evidence
is needed here, we are told, to determine whether we have before us “in
the conference agreement a true and complete memorandum of the
agreement among the parties”. The flaw in this argument is obvious
but quite difficult to state.

DOT does not assert that the Conference agreement is not a self-con-
tained document. Agreement 9648-A. has all the provisions required
by the Shipping Act and all the provisions generally considered ad-
visable to establish 2 workable conference. To hold that the existence
of other agreements, already filed or to be filed, renders the Conference
agreement less than complete, implies at least that once having entered
into one agreement, the parties thereto may never have another without
placing themselves in violation of section 15 for having on file some-
thing less than a true and complete memorandum of their agreement,
or that different matters may not be made the subject of separate agree-
ments. Agreement 9648-A is, so far as we are aware, the true and com-
plete agreement insofar as the establishment of a conference is con-
cerned. As we have already indicated, 1f and when other agreements
are filed, we shall take whatever action then becomes necessary.

In short, even assuming that no malpractices may be proved and
recognizing the existence of the various decrees and resolutions and in
admitting the possibility of further agreements in effectuation of Pan-
Americanism, we do not agree that an evidentiary hearing would pro-
duce anything relevant or material to our decision here.

Finally, and at the risk of stating the obvious, we would malke clear
that by approving Agreement 9648, we are not in any respect re-
linquishing our regulatory control over the trade nor do we intend to’
relax our surveillance of future events occuring therein. Accordingly,
and for these reasons set forth herein, we find and conclude that Agree-
ment 9648-A as set forth in the Appendix hereto, meets the standards
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of section 15 and should be approved. However, because this trade is
one in which relatively short periods of time can produce significant
changes in circumstances, we will limit the approval we are granting
here to a duration of 18 months from the date of service of this order.
The purpose of this limitation is twofold, in addition to granting the
parties an opportunity to restore order to the trade, it allows them to
demonstrate that the conference, once established, will operate to the
benefit of the shipping publie. If the parties request continuation of
the agreement beyond this period, we will at an appropriate time take
whatever action is necessary. An appropriate order will be issued.

(SEAL) (Signed) Tromas List,
Seeretary.

APPENDIX

INTER-AMERICAN FREIGET CONFERENCE AGREEMENT

ARTICLE 1
Preambie (a)

Ip consideration of the benefits, advantages and privileges to be severally and
collectively derived from this Agreement, the parties hereto, common carrlers
by water, will co-operate in the promotion and development of the forelgn com-
merce of the Urnited States of America, Brazil, Argentina, Uruguay and Para-
guay, through establishment of regular, dependable ocean transportation.

Preamble (b)

All parties to this Agreement recognize that the Pan-American Nations and
the Lines of the Pan-Americap Nations sassoclated In this Conference have a
paramount interest in the development of the foregin commerce of their respec-
tive countries and intend to develop their respective merchant marines and serv-
ices to carry a substantial portion of the forelgn commerce of the countries
served.

ARTICLE 2
Secope

This Agreement will govern the transportation of cargo between the Atiantic
and Guif of Mexico ports of the United States of Amercia and the ports of
Brazil, Uruguay, Argentina and Paraguay.

ARTICLE 3
Division of Conference

To accomplish the aims and purposees of the Agreement the parties hereto
associate themselves in an Agreement to be known as the Inter-American Freight
Confereunce, which shall be divided into three (3) sections:

“AY T8, Atlantic and Gulf, Brazil, Uruguay, Argentina, Paraguay Sectlon.

“B” Paraguay, Argentina, Uruguay, U.S. Atlantic and Gulf Section,

“C* Brazil, 1.8. Atlantic and Gulf Section.

11 F.M.C.
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ARTICLE 4
Definition of Sections
Under the terms of this Agreement, the following defines the Sections
established :
Rection A.—From U.S. Atlantic and Gulf ports to ports in Brazil, Urugnay,
Argentina and Paraguay with headquarters in New York City.
Section B—From ports of Paraguay, Argentina and Uruguay to U.S.
Atlantic and Gulf ports with headguarters in Buenos Aires.
Section ¢.—From Brazilian ports to U.S. Atlantic and Gulf ports with
headquarters in Rio de Janeiro.
Any member line of this Conference Agreement must be a member of the above
Sections of the Conference in which it operates,

ARTICLE 5

Separate Tariffs for Bach Section

Fach Section shall issue separate freight tariffs establishing and maintaining
fair and reasonable rates which shall be fixed where conditions permit equally
on the same commodities.

ARTICLE 8(8)}
Board of Directors

A Board of Directors shall be elected by two-thirds of the active member lines
in each Section of the Conference to govern, direct and@ manage each Section
through an Executive Administrator, appointed by the parties of each Section.
The Executive Administrator shall not be financially interested in or employed
by or in any way connected with any member line or agent or any representative
thereof. The Executive Administrator will be subordinate to the Board of Direc-
tora of each Section and have duties and responsibilities as outlined in this
Agreement,

The Board of Directors shall be composed of five members, of which at least
three must be representatives of Pan-American Lines who are members of each
Section of this Conference.

The Board of Directors shall elect a Chairman and Vice-Chairman from its
members in each Section to serve for a period of one year,

The Board of Directors of each Section shall meet as circumstances and congdi-
tions warrant, but at least once a month.

The Board of Directors of each Section shall have authority to increase the
number of Directors as circumstances warrant,

ABTICLE 6(b)

Headquarters of the Conference Sections

The office of the Executive Administrator of Section “A” shall be in New York.
The office of the Execntlve Administrator of Section “B” shsall be in Buenos
Alres, ’

The office of the Executive Administrator of Section “C* shall be in Rio de
Janeiro.

ARTIGLE 6(C}

Responsibilities of the Ezecutive Administrator

The Executive Administrator will act in accordance with instructions of the
Board of Directors and Conference members of his respective Section; his
responsibilities and Juties shall include but not be limited to the following:
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(1) The Executive Administrator shall act at all times in the best interest
of g1l lines in conformity with the principles of the Conference Agreement.

(2) Administer, manage and supervise all Oonference matters and activi-
ties in his Section by direction. .

(3) Act as reporting and filing agent with respective government author-
ities wherever required.

(4) Handle shipper and other complaints and report when required to
proper government authorities.

(5} Act as liaison in al)l matters involving malpractices with the Screen-
ing Committee and Neutral Body.

(8) Represent his respective Section of the Conference when authorized
inall matters as directed.

(7) Attend and act as secretary at all Board of Directors’ and Principals’
meetings,

(8) Prepare and submit for the approval of the Board of Directors an
annual budget and a quarterly financial statement.

(9) Conduct and preside at all Conference meetings of his Section, except
Principals’ meetings.

(10) Supervise and maintain current status of Conference tariffs of his
respective Section.

(11) The Executive Administrator shall be assigned other responsibilities
and duties as directed by the Board of Directors and members of each re-
spective Conference Section a8 circumstances or conditions warrant.

ARTICLE 6(4)
Prinicpals’ Mectings
Principals shall meet &s circumstances and conditions warrant, and shall elect
one of their members to be chairman of their meetings. Principals are authorized
to discuss and agree upon any matters within the scope of this Agreement.

ARTICLE 7
Establishment of Rates
Subject to applicable provisions of 1aw of the countries served, each Section
of the Conference is authorized to:

(1) Agree upon and establish rates and charges for the carriage of cargo,
Rates and contract conditions established shall be made a part of the Sec-
tion of the Conference records and filed with the respective Government
authorities wherever required, provided that any contract/non-contract
rate systems as may be adopted by the Section are subject to prior approval
by the Government Agencies with jurisdiction and shall be made part of
the respective tariifs,

(2) Declare rates for specified commodities to be “open’” with or without
agreed minimums, and thereafter declare the rates for such commodities
to be “closed”. :

(3) Agree upon and establish tariffs, tariff amendments and supplements.

(4) Make rules and regulations for the handling and carriage of cargo.

(5) Provide for use of contract/non-contract rate systems.

(8) Agree on amounts of brokerage and conditions for payment of broker-
age as permitted by applicable law and in accordance with applicable tariff
provisions. )

{7) Eeep such records and statistics as may be required by the parties or
deemed helpful to their interests.
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ARTICLE. 8

Discounts, Refunds, Absorptions

There shall be no discount, payment or return of any description directly or
indirectly to any shipper, contractor, consignee, receiver of cargo or any other
person or company, except brokerage or commission to duly authorized agents
or representatives of member lines by any of the parties hereto, their agents,
associates, subsidiary or parent companies. There shall be no payment, refund
or absorption at loading or discharging ports of rail or coastal steamer freight,
lighterage, trucking or other charges, directly or indirectly, by any of the parties
hereto, except as may otherwise be agreed and shown in the respective Section
tariff.

ARTICLE 9(a)

Yoting

The member lines of any Section shall consider and pass upon any matter or
thing within the scope of this Agreement at any meeting of a Section provided
that notice in writing, descriptive of the matter to be considered, has been given
egch party thereto by the respective Executive Administrator not later than
4 P.M. of the third working day prior to the date of meeting; however, if all
Section members are in unanimous agreement, & meeting may be scheduled and
held with less than three working days’ notice. A meeting shall be called by the
Executive Administrator at the request of any member line, If all of the parties
thereto are present at any meeting and all agree to walve the notice, action
may be taken on any matter within the scope of this Agreement without prior
notice thereof. Any matter or thing properly brought before the meeting and
agreed to by two-thirds (2/3) of the parties of the Section involved unless other-
wise provided in this Agreement shall hereby become an agreement binding
upon all the parties of that Sectlon, with the same force and effect as if ex-
pressly made part of this Agreement, however, in no case shall the number of
votes be less than one-half of the number of active Section members entitled
to vote. A quorum in 'any Section of the Conference shall consist of two-thirds
of the active membhers present and with voting rights.

ARTICLE 8(b)

Telephone Voting

In addition to taking action at meetings, action may be taken by telephone
poll of the members, conducted by the Executive Administrator. Any action
voted on by telephone poll shall require, In order to be adopted, the unanimous
affirmative vote of those members entitled to vote under the provisions of this
article and if so adopted shall be binding on all members. The results of each
telephone poll will be made known to all members. Any matter failing to re-
ceive unahimous affirmative vote by telephone poll shall be referred to the
members at the next meeting for further conslderation.

ARTICLE 10

Sailing Requirements

Failure to have a sailing to the territory within applicable sections of this
Agreement for the period of ninety (80) days shall be regarded as suspension
of service from that section and members whose services have been thus sus-
pended shall have no right tio vote on any matters within that section of the
Conferemce Agreement until such service has been resumed; provided, how-
ever, that suspension of voting rights shall not be regarded as expulsion from

11 F.M.C.



INTER-AMERICAN FREIGET CONFERENCE AGREEMENTS 347

the Conference, and the restoration of voting rights shall not be regarded as
admission or re-admission to membership in the Conference. Notice of any sus-
pension or reinstatement of a member line will be furnished promptly to the
respective government authorities wherever required.

ARTICLE 11
Admission

Any common carrier by water, which has been regularly engaged as a com-
mon carrier in the trade covered by this Agreement, or which furnishes evidence
of ability and intention in good faith to Institute and maintsin such a common
carrier service between ports within the scope of this Agreement, and which
recognizes and agrees In good faith to abide by all the terms and conditions
of thig Agreement, may hereafter become a party to this Agreement by affixing
its signature thereto and shall pay two thousand five hundred dollars (US$2,500)
a3 an admission fee which is not refundable. Every application for membership
shall be acted upon promptly. No carrier which has complied with the conditions
set forth in this paragraph shall be demnied admission or re-admission to
membership.

Prompt notice of admission to membership shall be furnished to the respec-
tive Government authorities of the countries served and no admisgion shall be
effective prior to the postmark date of such notice., Advice of any denial of
admisslon to membership, together with a complete statement of the reasons
therefor, shall be furnished promptly to the respective Government authorities
of the couniries served.

ARTICLE 12
Withdrawal

Any member may withdraw from a Section of the Conference in which it is
a member withont penalty by giving the Section at least thirty (30) days’ writ-
ten notice of intention to withdraw; provided, however, that action taken by
the Section to compel the payment of cutstanding Anancial obligations by the
resigning member shall not be construed as a penzlty for withdrawal., Notice
of withdrawal of 'any member shall be furnished promptly to the respective
Government authorities of the countries served.

Any party herete, who shall have given notice of withdrawal as provided
above shall not, after such notice shall have been given, be entitled to vote on
any matter within the scope of the Section which ghall continue In effect after
the date when such party’s withdrawal shall have become effective.

ARTICLE 1§

Eepulsion
No member may be expelled against its will from a Section, except for fallure

to maintain a common carrier service between the ports within the scope of this
Agreement or for failure to abide by the terms and cornditions of this Agree-
ment. No expulsion shall become effective until a detailed statement setting
forth the reason or reasons therefor has been furnished the expelled member
and a eopy of the statement submitted to the respective government authorities
of the countries served.

ARTICLE 14

Neutral Body Agreement—Self-Policing

(a) Each Section, jointly or separately, shall promptly retain the services
as a Neutral Body of such individual or firm as may be elected by a majority of
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all of the active members. of the Section or Sections. The term “active megnber”
is hereby defined to mean and include all of the parties hereto whose voting
rights shall not, at the date when the respective vote is taken, be suspended
pursuant to the provisions of Article 10 of this Agreement, and whose right
to vote shall not, at the said date, have ended pursuant to the provisions of
Article 12 of this Agreement. In the event that such & person or firm shall cease
to act ag the Neutral Body, the Section or Sections shall, by similar procedum,
choose 8 Suceessor or SucCcessOrs.

(b} In order to qualify to be elected and retamed the Neutral Body shall have
pno financial interest in any member line and shall net be in the employment
of or under retainer thereto at the time of appointment as Neutral Body or at any
time while acting in that capacity. Any person or firm who may be employed by
the Neutral Body as authorized in Article 14(g) shall conform to the standards
of neutrality applicable to the Neutral Body as defined in this Article and shall
50 certify to the Neutral Body. Each notice of a determination pursuant to Arti-
cle 14(3) shall contain a certification by the Neutral Body that, throughout the
period of investigation and determination, the Neutral Body qualified for election
and retainer ag aforesaid. ‘3

{¢) The Neutral Body shall investigate all complaints made to it charging
breach by any party of any term, condition, undertaking, or provision of this
Agreement, and shall determine whether such breach has occurred: provided,
however, that no complaint shall be considered and dealt with in accordance
with this Agreement unless it shall have been delivered to the Neutral Body on
or before (I) the date which shall be one year after the date of the occurrence of
matters complained of, or (II} the effective date of the withdrawal of the party
complained of from this Agreement and membership in any Seciions or sgection
of the Conference, whichever of said dates shall earlier occur.

(d) All complaints charging breach by any party of any term, cond.itwn,
undertaking or provision of this Agreement shall be addressed to the Executive
Administrator of the Section where the complaint originated, who shall refer
such complaints to a Screening Committee composed of three member lines of that
section of the Conference who shall be elected by the membera of that section
on a rotating basis for one (1) year; provided, however, if members of the
screéning committee shall be involved in a complaint, either as the party making
the complaint, or accused therein of breach of the Conference Agreement, any
such member or members shall be disqualified to consider such complaint, and
in its or their stead, and for the purpose of considering the particular complaint
only, there shall be elected to replace the disqualified line or lines by the Sectior
on a rotating basis member line or lines not 50 involved. The Screening Committee
shall, within thirty {30) days after receipt thereof, by a majority vote of its
members, refer to the Neutral Body for investigation and determination com-
plaints indicating a breach of the Conference Agreement. Complaints not referred
to the Neutral Body by the Screening Committee shall through the Executive
Administrator be returned to the complaining member, together with a statement
of the reasons for their return.

(e) In mo event shall the Executive Administrator, the Screening Committee
or the Neutral Body disclose the fact that a complaint has been made or theé
identity of the complainant, the accused party or any other person involved,
except in making the communications involved in this Article 14 or in response
to legal process.

(f) All disbursenients incurred by the Executive Administrator or the Screening
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Committee in the performance of their functions under this Article shall be
reimbursed by the appropriaete Section.

(g) In making investigations and determinatlons herein above specified, the

Neutral Body shall be authorized, at its discretion, to engage lawyers, experts,
accountants and agents, and they or any of them shall be authorized, at any
reasonable time or at any place in the world, to inspect and copy such documents,
papers or records, or parts thereof, of any of the parties hereto, that at his
or their discretion may be deemed relevant to the matter under investigation or
determination ; and the parties hereto agree that they will make thelr books,
records and documents of the Sections, accessible to inspection and copying at
all reasonable hours by the Neutral Body and any persons engaged by it in pursu-
ance of its authority and in the performance of its duties hereunder. The member
lines shall, within a reasonable time after the effective date of this Agreement
or, in the case of lines which shall become members after said effective date,
upon subscribing to a counterpart of the Conference Agreement, furnish to the
appropriate Section commitments from their agents, sub-agents and/or com-
panies affiliated with such agents and/or sub-agents, including stevedoring and
forwarding affiliates, over which the respective sgignatories exercise control,
authorizing the Neutral Body to investigate, inspect or copy any of their perti-
nent records or documents wherever located, required for the proper carrying out
of any investigation provided for in thig Agreement.
. (h) The Neutral Body shall give to any party charged with a breach of the
Conference Agreement reasonable notice of the charge and opportunity to
adduce evidence and make arguments, orally or in writing, by itself or by counsel
in its own behalf. Any party charged with such breach shall, before a deter-
mination that it has committed such breach, be given an opportunity to examine
coples of documents received by the Neutral Body as evidence supporting the
charge, and shall be informed of the substance of all testimony supporting the
charge ; provided that such examination and such information shall not disclose
the identity of the complainant.

(1) The Neutral Body may, at its discretion, conduct a hearing on any charge
of breach of the Conference Agreement, but, in conducting such a hearing, shall
not be limited by the rules of procedure and evidence of any jurisdiction or
court. The Neutral Body shall consider all evidence which it deems well foungded,
trustworthy and probative of the issue before it and, without any rules as to the
burden of proof or the amount of proof necessary to reach a determination, shall
determine whether or not the party charged bas committed a breach of the
Conference Agreement,

(j) Promptly upon determining whether or not there has been a breach of the
Conference Agreement, the Neutral Body shall give written motice of its
determination to each of the member lines; provided, however, that neither in
such notice nor otherwise shall the Neutral Body @isclose the identity of any
complainants. In the event that the determination is that a party has committed
such a breach, the notice shall set forth the sum to be paid by such party as
liquidated damages for violation of the Conference Agreement computed as
follows :

(1) For the first violation, either (a) if the transaction which constituted
the violation did not involve the collection of freight money on ascertainable
shipments by the party which committed the breach, an amount commensu-
rate with the seriousness of the breach, to be determined by the Neutral
Body, but in no event more than ten thousand dollars United States currency
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(US$10,000), or (b) if the transaction which constituted the violation did
involve the collection of freight money, the amount of such freight money,
if such freight shall have been received in United States currency, other-
wise the equivalent in United States currency at the date of receipt of the
freight received.

(ii) For the second violation either (a) fifteen thousand dollars United
States currency (US$15,000) or (b) the amount of freight money, if any,
received by such party, if such freight shall have been received in United
States currency, otherwise the equivalent in United States currency at the
date of receipt of the freight received, whichever (a) or (b) shall be the
greater sum;

(iii) For the third violation either (a) twenty thousand dollars United
States currency (US$20,000) or (b) the amount of freight money, if any,
received by such party, if such freight shall have been received in United
States currency, otherwise the equivalent in United States currency at the
date of receipt of the freight received, whichever (a) or (b) shall be the
greater sun ;

(iv) For the fourth violation, and each subsequent violation, either (a)
twenty-five thousand dollars United States currency (US$25,000) or (b)
the amount of freight money, if any, received by such party, if such freight
shall have been received in United States currency, otherwise the equivalent
in United States currency at the date of receipt of the freight received, which-
ever (&) or (b) shall be the greater sum,

Such motification shall also contain a stetement of the fee of the Neutral Body
for the conduct of the investigation and/or determination, and of all its disburse-
ments incurred in connection therewith. If the determination is that such breach
has been committed, the party whkich shall be determined to have committed same
ghall promptly pay to the Neutral Body the amount of its fee and disbhursements,
and also shall pay to the appropriate Section the amount assessed as herein above
provided ; but if the determination shall be that no such breach*has been com-
mitted, the party which made the complaint shall promptly pay to the Neutral
Body the amount of its fee and disbursements.

(k) In the event that the Neutral Body shall have determined that any party
has committed a malpractice and shall assess liquidated damages, costs and ex-
penses (herelnafter the “assessment”) against the party and in the event that the
party shall duly have promptly paid to the appropriate Section the amount of
such assessment, the party shall have the right, by written notice delivered or
mailed to the Executive Administrator at the time of making such payment, which
shall state the name and address of the arbitrator selected by the party, to call
for an arbitration, pursuant to the Arbitration Law of the State of New York
and under the Rules of the American Arbitration Association, to determine
whether the Neutral Body and its agents, lawyers, experts and others who shall
have acted for it (hereinafter, “representatives’”) shall have been qualified to
act as such pursuant to Article 14(b) hereof, shall have performed their duties
with respect to the complaint and the assessment in accordance with the provi-
sions of this Agreement and the regulations and resolutions adopted pursuant
thereto and shall have accorded to the party all the rights and privileges with re-
spect to the complaint and the prosecution thereof of which a party is assured
by the terms of this Agreement and of any rules or regulations which the parties
may adopt pursuant to this Agreement.

If a party makes such payment and calls for such arbitration, the Executive
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Administrator shall hold the amount paid in a separate account to be disposed
of as hereinafter set forth.

JIf the arbitration shall result in an award answering said questions in the
affirmative, then the right of the party to challenge further the liquidated dam-
ages, costs and expenses assessed against it in accordance with the provisions of
this Agreement shall cease and come to an end; and the Executive Administra-
tor shall apply all sums received as prescribed by Article 14(j) after defray-
ing therefrom the costs and expenses of investigation and adjudication by the
Neutral Body.

If the award of the arbitrators shall answer said questions or any of them
in the negative, then the arbitrators in their award shall specify the respects in
whiéh the Neutral Body or its representatives shall not have been qualified to
act or in which the Neutral Body or its representatives shall have failed or omit-
ted to act in accordance with the provisions of this Agreement and the regulations
and resolutions adopted pursuant thereto and/or the respect in which they shall
have failed or omitted to accord to the party all of the rights and privileges with
respect to the complaint and the prosecution thereof of which the party is as-
sured by the terms of this Agreement and of said regulations and resolutions. In
such case the matter shall be remanded to the Neutral Body or iis successor if
the arbitrators shall have found that the Neutral Body did not throughout its
investigation and determination possess the qualifications specifled in Article
14 (b) with instructions to pass upon the complaint anew in complete accordance
with the provisions of this Agreement and said regulations and resolutions and
in connection therewith to accord to the party all of the rights and privileges
with respect to the complaint and the prosecution thereof of which the party
was deprived as found by said award. If after the reconsideration by the Neutral
Body pursuant to tbe award of the arbitrators the Neutral Body shall make
against the party an assessment which is other than the amounts previously
assessed, the party shall make such further payment to the Section or the Section
shall make such refund to the party as shall adjust the amount of the assessment
theretofore paid by the party to the amount ultimately determined by the Neutral
Body.

After effect shall have been given to adjustment, if any, in the amount of De-
cided Liabilities in accordance with the foregoing provisions of this Article, the
Executive Administrator shall apply all sums as prescribed in Article 14(j)
which he shall not have been required by the foregoing terms to refund to the
party after defraying therefrom the expenses of the investigation and adjudi-
cation by the Neutral Body.

If the party shall call for arbitration as aforesaid, the Executive Administrator
shall promptly deliver a copy of said call to the Neutral Body and an arbitrator
shall be chosen by the Neutral Body within ten days after the receipt by the
Executive Administrator of the Call for arbitration. The Neutral Body shall
promptly give notice in writing to the Executive Administrator and the party
setting forth the name and address of the arbitrator thus chosen by the Neutral
Body. The two arbitrators selected as aforesaid shall thereupon elect a third
arbitrator, or if said two arbitrators are unable within ten days after their
appointment to agree upon the selection of the third arbitrator, then the third
arbitrator shall be such person as shall be selected by the American Arbitration
Association. The award of said arbitrators shall be determined by a vote of a
majority of the arbitrators. The parties agree to accept and abide by said award.

If the award of the arbitrators shall answer the gquestions submitted to them
11 F.M.C.
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in the affirmative, then the party shall pay all of the costs of arbitration. If the
arbitrators shall answer some or all of the questions submitted to them in the
negative, then the costs of the arbitration shall be borne equally by all parties
other than the party against which the complaint is lodged.

(1) The Section shall apply all sums received as liquidated damages here-
under so as to reduce pro tanto the assessments for the maintenance of the Sec-
tion levied upon all parties hereto, except the party which shall have paid the
respective liquidated damages.

(m) The parties recognize that when any one of them shall by a breach of this
Conference Agreement obtain any cargoes for transportation, such party so
obtaining the cargo will inflict upon the other parties damages amounting to at
least the amount of the freight collected by the party which shall have committed
the breach and will, in addition, inflict further damages by the impairment of
the stability of the Conference rate structure; and that successive breaches will
inflict increasingly great damages because of the increasingly great impairment
of such stability. The parties likewise recognize that in the case of breaches
of the Conference Agreement which do not directly involve the transportation of
cargoes, similar cumulative impairment and damage will occur. The parties
agree that the amount of the damages resulting from such impairment will be
difficult, if not impossible, of ascertainment, and accordingly they agree that the
amounts to be assessed by the Neutral Body as aforesaid will be and shall be
interpreted as liquidated damages and not as penalties.

ARTICLE 15

Responsibility of Lines for Acts of Agents
The act of any agent, sub-agent, subsidiary or associate company of any party
hereto, or of any company which is a subsidiary of or affiliated with any such
agent or sub-agent, or of any company furnishing stevedoring, lighterage, termi-
nal or other kindred services to any of the foregoing, over which a party to this
Agreement exercises control, which violates the Conference Agreement, shall be
considered and dealt with pursuant to Article 14 hereof as a breach of said
Agreement by said party, and such party shall be fully responsible for the pay-
ment of any liquidated damages and/or fees and/or disbursements of the Neutral
Body in accordance therewith.
ARTICLE 16
Tariff Committee
Bach Section of the Conference shall appoint from among its members a Tariff
Committee. Each of such Committees shall consider and recommend for adoption]
and agreement by the members of the respective Section of the Conference sched-
ules of tariff rates and charges to be charged and collected for the transportation|
of merchandise between the ports comprised in such section, brokerage and other
transportation regulations; and provided that notice of the matter to be cond
sidered at any meeting has been given to the members of the Section concerned
by the Executive Administrator, as provided in Article 9 hereof, the members of]
the Section concerned shall be bound by the agreement of two-thirds (28) of thein
number entitled to vote as to any tariff rate, rule or regulation, with the sam
force and effect as if expressly made a part hereof.
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ARTICLE 17

Posting of Bonds, Adminisiration, Security, end Custody Thereof

To secure the payment of any award which may be entered in any arbitration
proceedings, as hereinafter provided, parties to this Agreement sghall, at or be-
fore the time they sign this Agreement, deposit through the Executive Adminis-
trator in New York in such bank or trust company as may be designated by two-
thirds of the parties hereto, the sum of ten thousand dollars (U&$10,000) in cash
or the equivalent at market value in government, sfate or municipal bonds or
other bonds as may be approved by the Conference or deliver to the Executive
Administrator an irrevoeable letter of credit as a guaranty of prompt payment.
Buch bank or trust company shall undertake, if money be deposited, to issue and
deliver to the Executive Administrator certificates of deposit therefore payable
to the depositing party or order, and/or if bonds be deposited, to execute and
deliver to the Executive Administrator and the depositing party trust receipts
wherein said bank or trust company shall agree to hold said bonds to the deposit-
ing party on the conditions:

(a) That it will return said bonds to the depositing party on written order
of the Executive Administrator;

(b) That it will, on the filing with it by the Executive Administrator of
the certified copy of any judgment or award against the depositing party,
sell in the open market the bonds deposited and will pay the money realized
therefrom to the Executive Administrator provided, however, that if the
judgment is less than the market value of the total of the bonds deposited,
said bank or trust company shall sell only such part of said bonds as shall be
necessary to realize the amount of such judgment.

The interest accruing on said bonds shall be collected by said bank or trust
company as same becomes due, and with the interest accruing from the certifi-
cates of deposit, shall be paid direct to the depositing party, 2ll of which interest
shall be held by the depositing party for its own use free of trust. The certificates
of deposit shall be held by the Executive Administrator as bailee representing the
parties to this Agreement and subject to the provisions of this Agreement.

If the trust deposit of a party is depleted for any cause, failure of such party
to restore its trust deposits to the amount and in the manner hereinbefore pro-
vided for the creation of its original trust deposit, within the ten (10) days
after notice in writing of such depletion has been served uwpon it by the Ex-
ecutive Administrator shall constitute a breach of this Agreement.

In the event that any award or judgment is granted as hereinafter provided
against any depositing party and said award or judgment is not paid within
ten (10} days after it is granted, it shall be the duiy of the Executive Adminis-
trator, and the Executive Administrator is hereby vested with full power and
aunthority, to apply the proceeds of said trust deposit to the payment of said
award or judgment.

It shall be the duty of the Executive Administrator, and the Executive Admin-
istrator is hereby vested with full power and authority, to redeliver to the
depositing party any certificates of deposit, letters of credit or any bonds or the
proceeds of bonds in his possession whenever the depositing party is entitled
to receive same under the terms and conditions of this Agreement. In the
event any member ceases to be a party to this Agreement, any certificate of
deposit, letter of credit, or bonds deposited with the Executive Administrator,
or bonds deposited with any bhank or trust company shall be returned to the
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oliminated party, provided that there Is not pending against him any undeter-
mined charge of a breach of this Agreement, which prima facie may regult in a
fudgment for damages. If there is such a charge pendluog, the trust shall not
terminate, nor shalt the certificate of deposit, the letter of credit or said bonds
be returned to the eliminated party until such charge is dismissed or the award
is satisfied, The elimination of any party herete shall not release such party
from any liability under this Agreement for any cause preceding the date of
such elimination,
ARTICLE 18

Shippers’ Requests ond Complaints

The Executive A@ministrator of each Section will maintain files on shippers’
requests and complaints. Reports of shippers’ requests and complaints and dis-
position thereof shall be furnished periedically, not exceeding three (3) months,
to the respective government authorities wherever required.

Eazch Section of the Conference may convene a special meeting to consider
requests from shippers and/or consignees involving rates and conditions of
carriage, at which meeting shippers and/or consignees may attend; attendance
at all other Conference meetings in each Section shall be restricted to direct
employees of memper lines or their appointed agents.

ARTIOLE 19

Ewppenses of Administering and Maintaining Conference
The expenses of administering and maibtalning each Section of the Conference
shall be borne egually by members within each Section of the Conference.

ARTICLE 20
Record of Vote

The record of the vote, except votes by secret ballot, of egch individual merm-
ber by name on each question voted on shall be retained by the Executive Ad-
ministrator for a period of at least two (2) years from the date of the vote.
In the event of a secret ballot, a record of the total number of votes indicating
the number in favor and the mumber opposed to the action shall be retained
by the Execuotive Administrator for & period of at least two (2} years from the
date of the vote.

ARTIOLE 21
Furnishing Reporis

Full and complete Minutes and reports of all meetings, reports of telepbone
poll votes and records of action of committees certified by the Executive Admin-
istrator or Chairman as accurate and complete shall be furnished ag soon as
practicable to all members of respective Sections; and witkin thirty (30) days
of the meeting or poll to governmental authorities having jurisdiction over this
Agreement.

The Executive Administrator shall file with the governmentzl agency charged
with the administration of Section 15 of the Shipping Act, 1516, as amended,
a monthly report containing the following information: (i) a ligt of all com.
plaints of rebates or any other malpractices received from Member Linesa or any
other person during each one-month period, but the parties involved need not
be identifled; snd (il) a description of all actions taken on each complaint,
including the nature of the violation found and the penalty or other sanction
imposed.
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In the event that no complaints were received in the one-month period, a nega-
tive report so stating shall be filed. Such monthly reports are to be initialed by
all member lines.

ARTICLE 22
Effective Date of Agreecment

This Agreement and any modification thereof to become effective then ap-
proved by the respective Government authorities having jurisdiction over this
Agreement.

ARTICLE 28
Membership Pledge

‘Signatories to this Agreement acknowledge by affixing their signatures hereto
their voluntary acceptance of all principles, terms and conditions of this Con-
ference and understand and agree that membership in this Conference requires
that all lines charge, assess and maintain Conference tariff rates in all Sections
in which they operate, otherwise failure on the part of a member to charge,
assess and maintain Conference tariff rates, rules and regulations shall subject
them to explusion in accordance with Article 13.

ARTICLE 24

Adherence to Governmment Regulations and Legislation

All parties hereto recognize the authority and regulating ‘powers of the
government authorities of the various countries served and will abide by the
laws, statutes, regulations and rules of these countries, including registration
with government authorities where required.

ARTICLE 25

Amendments and/or Modifications

This Agreement cannot pe amended or modified except by unanimous consent
of all members.
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Docrer No. 6748

InTER-AMERICAN FrEIGHT CONFERENCE AGREEMENTS Nos. 9648 aND
9649 axp OraErR RELATED AGREEMENTS

ORDER

The Commission has this day entered its Report in this proceeding
which is hereby made a part hereof by reference, and has found that
Agreement 9648-A, as set forth in the Appendix to said Report is
not unjustly discriminatory or unfair as between carriers, shippers,
exporters, importers, ports or between exporters from the United
States and their. foreign competitors, nor detrimental to the commerce
of the United States, contrary to the public interest, or violative of
the Shipping Act, 1918, if the conditions set forth below are met.

Therefore, it is ordered, That Agreement 9648-A as set forth in the
Appendix to the aforementioned Report is hereby approved except
that Article 6(a) thereof is to remain inoperative until such time as
the parties to this proceeding agree to a clarification of Article 6(a).

It is further ordered, That the approval herein granted shall be
limited to a period not to exceed eighteen (18) months from the date
of service of this order.

By the Commission:
(seavL) (Signed) Twomas Las,
Seeretary.
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Docrer No. 65-41

Paciric Far Fast Lines—Arrecep Repates 10 ForEmosT Dairizs,
Inc., Connerr Bros. Co., Lip., aAND Apvance Mirr Supery Corp.

Decided February 88,1968

Indisclosed arrangement whereby a carrier purchases fuel oil at a premium
from a favored shipper who is not regularly engaged in the oil busi-

. ness under an assignable contract whereby said shipper receives a commission

. of 10 cents per barrel from the actual supplier without performing any

" substantial services to earn said commission found to violate section 16,
Second, of the Shipping Act, 1916.

Shipper who knowingly and wilfully enters inte such an arrangement found

<" to violate section 16, first paragraph.

iaid arrangement constitutes violations of section 18(b)(8) of the Shipping
Act and section 2 of the Intercoastal Shipping Act, each in its respec-
tive sphere of jurisdiction.

\bsent @ showing that commissions received were in direct proportion to the
cargo offerings, said arrangement held not to be in violation of section
14, Fourth.

ibsent a showing of actual injury to competitors, said arrangement held not
to be in violation of section 16, First.

Warner W. Gardner and Benjamin W. Boley for respondent Pacific
Tar East Lines, Inc.

Leonard G. James and F. Conger Fawcett for respondent Foremost
Jairies, Inc.

Sanford D. @ilbert for respondent Advance Mill Supply
Jorporation.

William J. Ball for respondent Connell Bros. Co., Litd.

Donald J. Brunner, Richard L. Abbott and G. Edward Borst, Jr.,
Tearing Counsel.
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REPORT

By tan Commission (John Harllee, Chairman, George H. Hearn,
Vice Chairman; Ashton C. Barrett, James F. Fanseen,

Commasgioners) :

The Commission instituted this proceeding on November 17, 1965,
to determine whether PFEL's practice of purchasing bunker fuel oil
from certain favored shippers violated sections 14 Fourth, 16 First, 16
Second or 18(b) (3) of the Shipping Act, 1916 (46 U.S.C. §§ 812,
815, 817(b)), or section 2 of the Intercoastal Shipping Act, 1933

[

(46 U.S.C. § 844), and whether the shippers who furnished this oil -

thereby obtained transportation by water for property at less than
the rates which would be otherwise applicable in violation of section 16,
first paragraph, of the Shipping Act. Chief Examiner Gus O. Basham
issued an initial decision on Aungust 31, 1967. We heard oral argument
on November 15, 1967.

In its order of investigation, the Commission named as respondents
Pacific Far East Lines (PFEL), Foremost Dairies, Inc., Connell Bros.
Co.,Ltd. and Advance Mill Supply Corp.

Tae Facts

PFEL is 2 common carrier by water in the foreign commerce and
the domestic offshore commerce of the United States. The remaining
three respondents are shippers utilizing PFEL’s services to a sub-
stantial extent, both in the foreign and domestic offshore trades. During
the period under consideration, these latter respondents also supplied
a large portion of PFEL’s bunker fuel oil needs. ;

PFEL purchases approximately 1.5 million barrels of fuel oil each
year from a number of suppliers. In accordance with industry practice
on the west coast, PFEL negotiates its oil contracts in the fall for
deliveries the following year. PFEL considers several factors, such as
price and whether the supplier is also a shipper, in deciding how
much oil to purchase from each supplier. Several of the major oil cor-
panies ship various products overseas and utilize PFEL’s services.
These oil company/shippers supply a certain portion of PFEL
fuel oil needs. PFEL also awards oil contracts to brokers, such as
Connell Bros., or commission agents like Advance Mill Supply. Both of
these firms, who are substantial shippers with PFEL, are also engaged
in the petroleum business. PFEL also buys some fuel oil from com-
panies such as Signal Oil Co., which is not a shipper at all. Generally
on purchases from nonshippers PFEL obtains the lowest prices.

11 F.MC
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Foremost Dairies has been a shipper with PFEL for many years and
generally has shipped exclusively with them. Toward the end of 1960,
Foremost led PFEL to believe that it might be considering the use of
other carriers. Not wishing to risk the loss of the Foremost account,
officials of PFEL and Foremost met in the latter part of 1960 to dis-
cuss the situation and come up with some plan whereby Foremost’s
continued patronage would be assured. John R. Wagner, senior vice
president of PFEL, put it this way:

Naturally, with any big account like that you try to hold them * * * Foremost
indicated, “Well, we are doing so well with you fellows but why should we
. keep all of our eggs in one basket.”

We were always trying and looking for some way to maintain the account and
keep as exclusive as we could because they had very good cargo.

So, somewhere around the end of 1960, * * * our then president and some
of our staff met with some of the Foremost people, and from that came the
idea that possibly one way of doing it was to bave a fuel oil contract * * *,

As a result of this meeting, PFEL awarded a contract to Foremost
to supply a minimum of 250,000 barrels of oil during 1961 at the lowest
price per barrel posted * by the major oil companies in San Francisco.
The parties entered into the contract with the understanding that
Foremost would assign it to a bona fide oil company. Mr. Wagner
testified that there was no problem getting suppliers and: that he had
at least three companies perfectly willing to take it on. It was further
understood. that the assignee would pay Foremost a commission on
each barrel of oil which it delivered under the assignment. Foremost,
of course, is not in the fuel oil business and does not hold itself out
as such.

PFEL had no further dealings with Foremost regarding the oil
except to recommend several oil suppliers which had expressed a
willingness to act as assignee and to pay a commission of 10 cents per
barrel to Foremost Dairies.

One of these, Advance Mill Supply Corp., obtained the assignment
during the years 1961 through 1963. Foremost received commissions
from Advance for deliveries during 1961 through 1963 totaling
$23,495.20 in 1961, $26,361.70 in 1962, and $28,753.30 in 1963. These
arrangements were made with the full knowledge of PFEL.

17The poited price Is & maximum or Hst price which s charged for oll. This is published
by the major oil suppliers for the varlous ports throughout the world. In addition, a
so-called voluntary discount is normally allowed. Further discounts below the posted
price and voluntary discount are frequently the subjeet of negotiation between oll users and
suppliers depending onx market price fluctuations, This latter practice has become so
common during the past 8 years that PFEL’s witness testifled that by 1966 such discounts
'were involved in 78 percent of its bunker oil purchases. Thus, a pupply contract at the
owest posted price on its face contains considerable latitude to allow the payment of
commissions or further dlscounts.
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Prior to 1964, Signal Oil Co. sold relatively small amounts of oil
directly to PFEL at.discount prices. (Signal was not a shipper and its
discount price was the only selling point it had.) In the course of
negotiating its 1964 contract with PFEL, Signal indicated that it
would like to increase its bunker sales and expressed a willingness to
become the actual supplier of oil under any PFEL oil contract. PFEL
probably mentioned its Foremost contract and the possibility of Sig-
nal furnishing the oil under it. As a result, PFEL entered into a direct
contract with Signal to furnish between 62,500 and 80,000 barrels dur-
ing 1964 at $1.65 per parrel at Los Angeles.

The PFEL-Foremost contract for 1964 called for the delivery of be-
tween 287,000 and 300,000 barrels of oil at a price of $1.75 per barrel.
This contract was immediately assigned to Signal under an agreement
whereby Signal paid a commission of 10 cents per barrel to Fore-
‘most. This arrangement was repeated in 1965. Foremost received
$28,369.10 in commissions in 1964 and $23,837.50 in 1968.

During the years 1961 to 1965, Foremost gave 50 to 75 percent of its
cargo to PFEL for carrying goods in foreign and domestic commerce
for total freight revenue of $2,778,555. During the same years, Fore-
most received $126,883.90 as commissions on the sale of fuel oil to
PFEL. Since 1966, PFEL has discontinued purchasing oil through
Foremost.

Foremost’s total involvement in the fuel business was to sign a con-
tract and an assignment in the fall of each year and to endorse com-
mission checks. Foremost invested nothing, incurred no expenses, per-
formed no services, and, as a practical matter, had no responsibility
under its arrangement with PFEL.

No other shipper knew or could have learned about the existence of
PFEL’s oil purchase arrangements with Foremost. Only the assignee
oil suppliers, a bank (which advanced some money on the strength of]
one of the contracts), and the Maritime Administration which, in
response to its inquiry, was furnished with copies of the contracts in
question in 1963, were advised of the contracts.

PFEL also purchased substantial quantities of oil from respondents
Connell Bros. Co., Ltd. and Advance Mill Supply Corp. These firms,
unlike Foremost, are regularly engaged in the business of selling
bunker fuel oil, among other commodities. They are also substantia]
shippers on PFEL’s vessels. The prices paid for the oil to Connell and
Advance were not excessive, and PFEL in all instances received its full
tariff rate on commodities carried for these respondents. The commis
sions and profits received by Advance and Connell reflect bona fide
business efforts and expenses on their part.

11 FM.C.
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Tue Initiar Decision

The Initial Decision of Chief Examiner Gus O. Basham concluded
that ordinary reciprocity (viz the mutual exchange of normal business
patronage) is not at issue. Hence, he found that the reciprocal arrange-
ments between Advance and Connell on the one hand and PFEL on the
other were entirely proper and legal since both of these firms are in the
oil business and the prices paid by PFEL for the oil purchased were
fair. He, therefore, dismissed these two shippers as parties respondent.

He concluded, however, that the Foremost-PFEL relationship pre-
sented a different situation since Foremost was in the dairy business,
not in the oil business. Having made this distinction, the examiner
then reviewed the arrangement in the light of the various sections of
the Shipping Act and Intercoastal Shipping Act which were allegedly
violated.

He dismissed the section 14 Fourth charges on the ground that there
was no showing that the oil commissions received by Foremost were
based on the volume of freight it shipped. Similarly, he found no vio-
lation of Section 16 First, absent a record showing of actual competi-
tive injury. He found that PFEL had violated sections 16 Second and
18(b) (3) of the Shipping Act and section 2 of the 1933 Act. The Chief
Examiner exonerated Foremost of any violation of section 16, first
paragraph.

Discussion

We are in general agreement with the examiner’s conclusions with
one important exception—his determination that Foremost Dairies,
Inc., did not violate section 16, first paragraph.

This case presents a situation where a carrier and one of its major
shippers entered into an arrangement the net effect of which was to re-
duce that shipper’s costs of ocean transportation. While there is noth-
ing intrinsically wrong with a carrier’s purchasing goods or services
from its shipper-customers—indeed, this is a perfectly normal business
practice—it is, nevertheless, by its very nature, the kind of relation-
ship which is susceptible of abuse. Thus, whenever a carrier enters
into any financial dealings with one of its shippers, a very high stand-
ard of ethical conduct must prevail.

While the price paid by PFEL for the oil it obtained through the
[Foremost contracts was always fair when measured against the pre-
vailing market price, this fact, standing alone, is somewhat misleading.
[The truth of the matter is that PFEL simultaneously paid 10.cents
[per barrel more for oil from Foremost’s assignee, Signal Oil Co., than
the price it was paying to the same Signal Oil Co. for oil which it was

11 F.M.C.
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buying under a direct contract. It was no coincidence that the commis-
sion received by Foremost amounted to exactly 10 cents per barrel.
The conclusion is inescapable that PFEL paid a premium price for this
oil in order to allow Foremost to obtain a reduction in its ocean freight
costs in clear violation of section 16 Second, of the act. It is equally
clear that Foremost, knowingly and wilfully, obtained reduced rates
for transportation by water in violation of section 16, first paragraph.

The Secton 16 Vziolations

The introductory paragraph of section 16 provides in pertinent part:

That it shall be unlawful for any shipper ... knowingly and wilfully, directly or
indirectly, by means of false billing, false classification, false weighing, false re-
port of weight, or by any other unjust or unfair device or means to obtain or
attempt to obtain transportation by water for property at less than the rates or
charges which would otherwise be applicable.

Similarly, section 16 Second makes it illegal for a carrier:

To allow any person to obtain transportation for property at less than the
regular rates or charges then established and enforced on the line of such carrier
by means of false billing, false classification, false weighing, false report of
weight, or by any other unjust or unfair device or means.

These subsections are aimed at protecting competing shippers and
carriers from shippers who attempt to obtain (or succeed in obtain-
ing) transportation at reduced rates through devices or representa-
tions involving fraud, falsehood, or concealment. There is no question
of carrier protection here since both PFEL and Foremost acted
together—each with a full knowledge of what was transpiring.

The record leaves no room for speculation as to PFEL’s motive in
deciding to purchase a portion of its fuel oil from, or rather through,
Foremost. It was to hold a big account as PFEL’s executive vice presi-
dent candidly admitted. The granting of rebates is one of the oldest
devices in the shipping industry for the accomplishment of this pur-
pose, and the arrangement involved here is but a slightly sophisticated
variation of this ancient theme. PFEL knew very well that it was pay-
ing a premium price to Signal Oil Co. for every barrel of oil it was
supplying under its assignment from Foremost. Signal was little more
than the transmission belt over which the rebate was paid.

Foremost was no mere passive recipient of the oil commissions. It
readily acquiesced in the scheme by signing the contracts and as-
signing them immediately to bona fide oil suppliers. Foremost knew
that its successful venture into the oil business came about solely
because of its economic leverage over a carrier which wanted to retain
its business. It knew also that no real responsibility arose under the

11 F.M.C.
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contracts. It would be hard to imagine that the responsible officials of
Foremost were so naive as not to know that they were the beneficiaries
of a rebating scheme. \

Absent some extraordinary circumstances (of which there is no
evidehce in this case), a violation of section 16 Second by a carrier
necessarily involves a violation of section 16, first paragraph, by the
favored shipper where the shipper, knowingly and wilfully, acquiesces
in the arrangement whereby the rebate is allowed.

If the scheme itself is illegal, the words “knowingly and wilfully”
found in the first paragraph of section 16 mean simply that the
shipper’s participation was with knowledge of the benefits which
would flow from the arrangement and an intent to enjoy such benefits.
This case is quite a different situation from that presented in the
Continental Can * and Royal Netherlands® cases. Each of those cases
involved the misclassification of glass tumblers as “empty jars,”
thereby permitting the shipper to enjoy a lower than applicable rate.
In the Continental case, the Second Circuit Court of Appeals found
that there was an ambiguity in the classification terminology, and
thus the shipper might not, knowingly and wilfully, have used the
incorrect description. Resolving the doubt in the shipper’s favor, the
court held that there could have been an honest mistake as to correct
classification. In the Royal Netherlands case, however, the U.S. Court
of Appeals for the District of Columbia found that there was no
possibility of honest mistake since the items shipped under the classifi-
cation “empty jars” included such things as ash trays, stem wear, and
other glass objects obviously not suitable for use as containers for
packing of food.

Unlike the situation in Continental, supra, where the shipper might
well have thought the classification he used was perfectly correct, there
is nothing in this case which would lead us to believe that Foremost
labored under any similar mistake of fact. To make the situation com-
parable, there would have to be a showing that Foremost performed
actual and substantial services to earn its commissions. Foremost
knew that it was getting something for nothing. Whether it had
knowledge that this violated the Shipping Act is immaterial.

Foremost urges that we adopt the examiner’s interpretation of the
Evords “knowingly and wilfully” as meaning actual or constructive

nowledge that the requirements of the statute were being disregarded.
Such a construction would make ignorance of the law a valid defense

3 Qontinental Oan Oompany v, United States, 272 F. 2d 312 (2d Cir. 1959).
® Royal Netherlands Steamship Oo. V. Federal Maritime Bd., 304 F. 2d 938 (D.C. Cir.
962).

11 FMC

|



364 FEDERAL MARITIME COMMISSION

and substitute some subjective standard whereby actual knowledge
of statutory language by a shipper would have to be established before
a violation under this section could be found. Congress did not intend
to impose such a novel evidentiary requirement.

Foremost cites Philippine Merchants Steamship Co. Ine. v. Oargzll
Inc., 9 F.M.C. 155 (1965) to support its contention that an essential
element of proof of a violation of section 16, first paragraph, is known
illegality; 1.e., that the shipper has done something or attempted to do
something which it knew or should have known was unlawful. This
reliance is misplaced. The essential element of proof to which that
case is addressed is the “unfair device or means”. These words have a
restrictive meaning derived from their proximity to the words “false
billing,” etc. used in both the introductory paragraph to section 16
and section 16 Second. Applying the principles of ejusdem generis,
the Commission and the courts have uniformly held that the act for-
bidden must be similar to those specifically proscribed in order to be
an unjust or unfair device or means. In other words, the unjust or
unfair device or means must partake of some element of falsification,
deception, fraud,’ or concealment.® in order to satisfy the legal require-
ments of these subsections.

In the Philippine Merchants decision, supra, we said that the miss-
ing essential element of proof was the unfair device or means (9 F.M.C.
at 165). However, Cargill’s practice of imposing a service charge was
open and aboveboard. Therefore, while it was found to be an unreason-
able practice within the meaning of section 17, it simply did not and
could not have come within the ambit of section 16, first paragraph, or
section 16 Second. Judge Learned Hand articulated this distinction
in Prince Line, Ltd. v. American Paper Exports, Inc., supra,’ where
he said:

The law did not forbid all concessions to a shipper; apparently it assumed that
if these were above board, and known or ascertainable by competitors, the resulti
ing jealousies and pressure upon the carrier would be corrective enough. But i
did forbid the carrier to grant such favors, when accompanied by any conceal
ment, and its command in that event was as absolute as though it had been
unconditional.

Both Foremost and PFEL deny that there was any affirmative at|
tempt at concealment or deception as to the existence of the contracts oj

4 Hohenberg Bros. Co. V. Federal Maritime Commisgion, 316 F. 23 381 (1963)

5U.S. v. Hanley, 71 Fed. 672 (1896) ; Armour Packing Co. v. U.S., 153 Fed. 1 (1907)
afi’d, 209 U.8. 56 (1908).

¢ Prince Line, Ltd. V. American Paper Ezports, Inc., 55 F. 2d 1033 (1932) ; Ambler V]
Bloedel Donovan Lumber Mills, 68 F. 2d 268 (1933)-

T With the subsequent enactment of the Intercoastal Shipping Act, 1933, section 2, an
the amendment of the Shipping Act, section 18(b) (3), any tariff deviations have been mad
fllegal.

11 F.M.C.
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their content, They point out that disclosurés were made to a bank and
to the Maritime Administration, as well as to the oil suppliers. This
does not constitute disclosure to an important class of persons that this
section was designed to protect ; namely, competing shippers. We agree
with the examiner when he said in his initial decision that:

The fatal Gefect in the arrangement between PFEL and Foremost is the lack of
any means whereby any actual or potential competitors of Foremost could find
out what Foremost’s actual transportation costs were. Absent such knowledge,
and without an arrangement providing them with exactly the same bepefits,
they would be at an obviously undue disadvantage.

The present case is similar to two cases decided by our predecessor,
the U.S. Maritime Commission, Concealment, in the sense of nondis-
closure to competing shippers, was present in each of those cases just
as in the instant case. In the Payments to Shippers case,® a dummy
corporation was set up by the carrier to receive payments from it for
soliciting cargoes of automobiles. The stock of this corporation was
offered to automobile dealers in proportion to autos shipped. The
Commission found that the arrangement was in violation of section
16, because the favored shippers were given rebates in the form of
dividends. Similarly, a violation was found in the ¥icholson Universal
case,” where the carrier paid a shipper of automobiles to provide load-
ing, unloading, and other services at fees in excess of the value of the
services.

The PFEL-Foremost arrangement was unjust and unfair because
“* * * jt destroyed that equality of treatment between shippers, which
it was the primary purpose of the section, and for that matter of the
whole statute, to maintain.” 7d¢d.

Unlike section 16 First, there is no requirement under sections 16,
first paragraph, or 16 Second, that actual competitive injury be estab-
lished. It is enough that the practice involved has the capacity or tend-
ency to injure competition. U.S. Lines and Gondrand Bros—Sec.
16 Vielation, T F.M.C. 464, 470 (1962). We hold that the PFEL-Fore-
most scheme was such a practice because it lowered Foremost’s ocean
transportation costs.

Section 18(b) (3) and Section 2

Having found that Foremost obtained transportation at less than
the rates which would otherwise be applicable and that PFEL allowed
Foremost, to obtain transportation at less than the regular rates or
charges then established and enforced, it follows that PFEL violated

8 Paymenta to Shippers by Wis, & Mich, SteamaMyp Co., 1 U.S.M.C. T44 (1938),
¢ Agreemenis of Nicholgon Universal Stecmship (o, 2 U.8.M.C. 414 (1840).
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section 18(b) (8) of the Shipping Act and section 2 of the Intercoastal
Shipping Act, each in its respective areas of application. This. ig 80
because any deviation from the rates on file with this Commission
violates these sections.

These sections prohibit the refunding, rebating, or remitting in any
manner or by any device any portion of the rates or charges specified
in the tariffs on file. The Foremost fuel oil contracts are essentially
the same kind of scheme as that condemned in the Nicholson Universal
case, supra, where a section 2 violation was found in addition to the

section 16 violations.

Section 16 First

The examiner found that there was nothing in the record to show if
anyone was an actual victim of discrimination as a result of the Fore-
most-PFEL fuel 0il contracts and concluded that section 16 First was
not violated. We agree. West Indies Fruit Co.v. Flota Mercante Gran-

colombiana, T F.M.C. 66, 69 (1962).'°

Section 14 Fourth

Hearing Counsel contend that the fuel oil supply contracts entered
into between PFEL and Foremost constitute a violation of section 14
Fourth of the Shipping Act. This section forbids any common carrier
by water from making “any unfair or unjustly discriminatory contract
with any shipper based on volume of freight offered.”

PFEL points out that this section is aimed at the malpractice of
granting volume discounts to large shippers on the basis of, or in
proportion o, the volume of freight offered. Moreover, argues PFEL,
this section historically has been applied only to those arrangements in
which the carrier’s published tariff itself contains the provisions for
discounts geared to the volume of cargo offered by a favored shipper.

While we perceive no requirement that the particular kind of rebate
arrangement forbidden by this section must be reflected in the carrier’s
published tariffs in order to be illegal, we do agree with the examiner
when he stated that there would have to be a discernible relationship
between the commissions paid to Foremost and the amount of its
cargo offerings to PFEL before a violation could be established.

CONCLUSIONS

Notwithstanding our conclusion that the practices engaged in by
respondents amounted to violations of the Shipping Aect, we see no

10 But see our report in Nerth Atlentic Mediterranean PFrelght Conference—Rates on
Household Goods, Docket No. 66—48, 11 R M.C, 202,
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PACIFIC FAR EAST LINES—ALLEGED REBATES 367

regulatory purpose to be served by issuance of an order to cease and
desist.

We note that the PFEL-Foremost oil contracts were discontinued
immediately upon the initiation of this case. While mere discontinu-
ance of an illegal practice does not preclude our issuance of a cor-
rective order, it furnishes a persuasive reason why an order is un-
necessary especially where, as here, we perceive no probability that the
illegal practices will be resumed.

In summary, we conclude that, in connection with the arrangement
entered into between respondents Pacific Far East Lines and Foremost
Dairies, Inc., whereby Foremost received commissions on the sale
of substantial quantities of bunker fuel oil without performing com-
mensurate services or incurring actual liability :

1. That PFEL violated section 16 Second of the Shipping Act
in that it allowed Foremost to obtain transportation for property
at less than the regular rates or charges then established by unjust
or unfair means;

2. That PFEL violated section 18(b) (3} of the Shipping Act in
that it utilized the said arrangement as a device to rebate, refund,
or remit a portion of the rates or charges specified in its applicable
tariffs then legally on file with this Commission ;

3. That PFEL violated section 2 of the Intercoastal Shipping Act
in that it utilized such arrangement as a device to refund or remit a
portion of the rates or charges specified in its applicable tariffs then
legally on file with this Commission ;

4. That PFEL did not violate section 14 Fourth or section 16 First
of the Shipping Act;

5. That Foremost violated section 16, first paragraph, in that it
knowingly and wilfully, by an unjust or unfair device or means,
obtained transportation by water for property at less than the rates
or charges which would otherwise be applicable ;

6. That no violations have been established in connection with
PFEL’s fuel oil transactions with respondents, Connell Bros. Co.,
Ltd., and Advance Mill Supply Corp.;

7. That the practices herein found to be illegal were promptly

iscontinued upon the initiation of this proceeding and there is no
ecessity for an order to cease and desist; and

8. That this proceeding is discontinued.

11 F.M.C.
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ComnissioNER JAMES V. DAY, CONCURRING AND DISSENTING :

I dissent in that I do not find that Foremost Dairies, Inc., violatec
section 16, first paragraph. Considering, as did the examiner, the
custom of reciprocity, the fact that PFEL, after inquiry, concludec
that the Foremost contract was proper, that Foremost also had reasor
to believe that its participation was likewise proper, and the lack oi
convincing proof of guilty knowledge on the part of either party: ]
conclude that Foremost cannot be charged with knowingly having by
unjust or unfair device obtained transportation at less than otherwis
applicable rates.!* I concur with the other conclusions of the majority
including discontinuance of this proceeding.

(Signed) Taomas Lisi,
Secretary.

1 Seq U.8. v. Tilinods Cent. R. Co., 303 U.S. 239 (1938).
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