FEDERAL MARITIME COMMISSION

No. 890

In THE MATTER OF UNAPPROVED SECTION 15 AGREEMENTS—SPANISH/
Porrucuese TRabe

No. 891

In tHE MATTER OF RatTes, CHArGES AND Pracrices or CARRIERS
Excacep 1N THE TRrRapE BrErweeN UNITED STATES AND SPAIN/
PorTUGAL

Decided August 6, 1965

Three Respondents found during period from 1952 to 1959 to have entered into
certain unapproved agreements or understandings in the trade between
United States and Spain and to have failed immediately to file the agree-
ments or understandings with the Federal Maritime Commission all in
violation of section 15, Shipping Act, 1916.

Respondents found during period involved herein not to have been in violation
of sections 16 and 17 of the Shipping Act, 1916.

Burton H. White and Elliott B. Nizon, on behalf of Compagnie de
Navigation Fraissinet et Cyprien Fabre.

Ralph D. Ray, Paul M. Bernstein, Stuart D. Baker, Carl S. Rowe,
Frank B. Stone, and Lino A. Graglia on behalf of American Export
Lines, Inc.

Thomas K. Roche and Sanford C. Miller, on behalf of Concordia
Line.

J. Joseph Noble, on behalf of Compania Espanola de Navegacion
Maritima, S.A., and Compania Trasatlantica Espanola, S.A.

Seymour H. Kligler and Herman Goldman, on behalf of Naviera
Aznar, S.A.

Frank Gormley, William Jarrel Smith, Jr., Roger A. McShea 111,
and Robert J. Blackwell, as Hearing Counsel.
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REeporT

By tuE Conssion : (John Harllee, Chairman; James V. Day, Vice

Chairman; George H. Hearn, Commissioner)*

These proceedings arose as a result of the 1959 hearings before the
Antitrust Subcommittee of the House Commttee on the Judiciary,
where testimony was adduced indicating that certain steamship com-
panies engaged in the trade between the United States and Spain/
Portugal had since 1950 entered into certain agreements within the

contemplation of section 15 of the Shipping Act, 1916 (the Act) with-_

out having filed said agreements with the Federal Maritime Board for
approval and had paid commissions, rebates, refunds, bonifications,

gratuities, and bonuses, etc., to shippers, forwarders and brokers in _

violation of sections 16 and 17 of the Act. Subsequently, the case
was referred to the Board ! for agency investigation and determina-
tion. Two orders of investigation were issued, one concerning un-
filed agreements in possible violation of section 15 was docketed as No.
890, the other concerning commissions, refunds, and concessions made
to shippers and others in possible violation of sections 16 and 17 was
docketed as No. 891. American Export Lines, Inc. (Export), Com-
pagnie de Navigation Fraissinet et Cyprien Fabre (Fabre), Con-
cordia Line (Concordia), Compagnia Espanola de Navigacion Mari-
tima, S.A. (Cia Espanola), Compagnia Trasatlantica (Royal Mail),
Compania Trasatlantica Espanola, S.A. (Spanish Line), Ybarra and
Company (Ybarra), and Naviera Aznar, S.A. (Aznar) were named
as respondents in each proceeding. Ybarra was subsequently dis-
missed as a respondent because it did not serve the trade involved
during the period covered by the investigations. All the remaining
lines are currently respondents in these proceedings; however, Hear-
ing Counsel has conceded that as to Cia Espanola, Royal Mail, Spanish
Line, and Aznar there is insufficient evidence of record on which to
base any findings of violations of the Act. Examiner Edward C.
Johnson has recommended their dismissal as respondents herein, a
recommendation with which we agree and hereby adopt.>

All of the exhibits introduced in evidence in this proceeding, an
anthology of nearly 200 documents, were drawn from the files of re-
spondents or their agents. Although a large majority of these docu-
ments were from the files of Export, documents from the files of agents

*Commissioner Barrett did not participate.

1By Reorganization Plan No. 7, 1961, effective August 12, 1961, the functions of the
former Federal Maritime Board were transferred to the Federal Maritime Commission.
Hereafter, the Federal Maritime Commission, as well as its predecessors, will be referred

to as the ‘‘Commission.”
2 Future references to ‘“‘respondents” will thus refer to Export, Fabre, and Concordia.
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for Concordia and Fabre were introduced as well. Approximately 1
week prior to the hearings, Hearing Counsel served on all respondents
a “Statement of Matters of Fact and Law To Be Asserted,” and on the
opening day of hearings, all respondents were served with copies of
the exhibits upon which Hearing Counsel would rely to support their
contentions. On the first day of testimony, upon the insistence of
respondents’ counsel, each of these documents was individually iden-
tified and numbered, and during the course of Hearing Counsel’s
presentation, several of the more crucial exhibits were the subject of
direct examination. At the close of Hearing Counsel’s case, but be-
fore respondents had summoned any witnesses on their own behalf,
the exhibits previously identified were offered into evidence and ac-
cepted by the Examiner. Hearings were adjourned upon completion
of Hearing Counsel’s presentation and respondents were given some
3 months in which to prepare their case. During this interim period
Export renewed a prior Motion of Discovery to procure certain docu-
ments from the files of co-respondents Fabre and Concordia which were
located abroad. Thismotion was denied by the Commission.

In an initial decision, the Examiner found that Export, Fabre, and
Concordia had committed extensive violations of sections 15, 16, and
17 of the Act. These respondents have excepted to all of the Ex-
aminer’s findings of violations, to the Commission’s jurisdiction to
entertain the issues in this proceeding, and to alleged procedural errors
in the.conduct of the hearings.

I. Tue Spanisu-PorTueuEsE/ UNITED STATES TRADE

The respondents were, during the period under investigation, com-
mon carriers engaged in the foreign commerce of the United States in
the Spanish-Portuguese/United States trade. Export and Fabre were
engaged in the trade both eastbound and westbound between the United
States, and Spain and Portugal. Concordia, on the other hand, took
no part in the eastbound trade and maintained no service from
Portugal. Its service was confined to the westbound movement of
cargo from the single port of Seville, Spain.

For many years prior to the period under investigation, the west-
bound trade from Spanish and Portuguese ports to the United States
was within the ambit of the Spanish/Portugal North Atlantic Range
Conference (SPNARC), established pursuant to Agreement 7350
which was approved by the Commission in December 1941 and later
terminated in March 1962. Prior to 1950 all of the respondents,
including Cia Espanola, Spanish Line, Royal Mail, Ybarra, and
Aznar, were members of that conference.

8 F.M.C.
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With the resignation of Fabre line from the Conference in Decem-
ber 1950, however, came disunity, instability, and the ultimate failure
of the Conference system in the westbound trade. Fabre line proved
to be a formidable competitor of the Conference lines, setting rates
below Conference levels, and siphoning off a significant amount of
cargo from Conference carriers.

Although recognizing the problem, the Conference lines could not
agree on a solution. While Export favored reducing Conference rates
to meet Fabre’s competition, the Spanish lines maintained that Con-
ference rates were already too low and insisted upon increasing them.
Unable to resolve this dispute, Export resigned from the Conference
in March 1952,

Export's resignation brought a second principal carrier in the trade
into competition with the Conference and further aggravated an
already unstable sitnation. The rate on olives, the principal com-
modity, comprising 80 percent of the trade, was declared open by the
Conference, and a rate war caused olive rates to drop 50 percent to
a noncompensatory level. This sitnation led Export and Fabre to
form the Spanish United States North Atlantic Ports Olive Conference
(FMC Agreement 8160), which was entered into on August 26, 1952,
and approved by the Commission on October 14, 1952. Concordia.
became a member of the Olive Conference on January 15, 1954.
Against a background of these conditions, the Examiner has found
that Export, Fabre, and Concordia embarked on a 7-year course of
violations of sections 15, 16, and 17 of the Act between August 1952
and November 1959.

II. Section 15 VIoLATIONS

The Examiner found the following violations of section 15:

(1) During October 1952, Concordia, Export, and Fabre
entered into an agreement in Paris, France, to charge the same
rates for the carriage of olives from Spain to the United States.

(2) On May 13, 1954, Export, Fabre, and Concordia entered
into a “gentlemen’s agreement” at Barcelona, Spain, fixing cer-
tain rates and a common Jevel of commissions payable to shippers,
customshouse brokers, and forwarding agents on certain com-
modities moving in the eastbound and westbound trades between
the United States and Spain and Portugal.

The Examiner found that by the terms of this agreement
special rates were fixed by the respective lines for the carriage of
steel sheets, steel plates, leaf tobacco, lubricating oil, milk, corn-
meal, beans, and cheese in the eastbound trade; and a special rate

8 F.M.C.
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was fixed by the respective lines for the carriage of all foodstuffs
consigned to the order of certain charitable institutions.

(3) On July 3, 1954, through their agents at Alicante, Spain,
Export and Fabre entered into an agreement establishing a com-
mon level of freight rates for the carriage of cargo in general,
with certain exceptions, and maximum refunds from that rate
ranging from 15 percent to shippers to 8 percent to forwarding
agents on movements from Spain to the United States.

(4) On July 22, 1954, Export, Fabre, and Concordia entered
into an agreement at Seville, Spain, establishing a common level
of freight rates for the carriage of olives stuffed with anchovies,
cork board (agglomerated), essential oils, and medicinal oils
from Spain to the United States.

(5) On July 24, 1959, Export and Fabre entered into an agree-
ment in Barcelona, Spain, fixing the amounts of brokerage and/
or commissions to be paid to shippers, forwarding agents, and
customshouse brokers on the carriage of tiles, red oxide, mercury,
cork, and lead bars westbound from Spanish ports in the
Barcelona/Seville range to the United States.

(6) During the year 1958, Export and Fabre entered into an
agreement fixing the freight rates for the carriage of lead bars
from Spain to the United States.

None of the above agreements was filed with the Commission for
approval as required.

A. Jurisdiction

Respondents take exception to the jurisdiction of the Commission
4 to find the violations charged. It is urged that the alleged agreements
were executed abroad by foreign nationals and were for the purpose
of solving local Spanish and Portuguese problems. For the Commis-
<" sion to take jurisdiction over these activities and to encompass them
within our regulatory authority would, according to respondents, give
extraterritorial effect to the laws of the United States. The Com-
mission “by applying its own theories of regulation,” respondents
contend, would impugn the sovereignty of foreign nations.
Respondents’ arguments to the contrary notwithstanding, there
can at this late date be no serious question as to the so-called “extra-
territorial” application of the Shipping Act. Herr Steamship Co. v.
United States, 284 F. 2d 61 (2d Cir., 1960) ; Montship Lines, Ltd. v.
Federal Maritime Board, 295 F. 2d 147 (D.C. Cir., 1961), Hellenic
Lines, Ltd. v. Federal Maritime Board, 295 F. 2d 138 (D.C. Cir., 1960) ;
United. States v. Anchor Line, Ltd., 232 Ted. Supp. 379 (S.D.N.Y
1964). Respondents, however, urge that the circumstances of this

8 F.M.C.
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case set 1t apart from those previously considered by the Commission.
‘While admitting that extraterritorial application of the Shipping Act
would be justified in some instances, respondents contend that in this
case,
No American interest was prejudiced, and there is not the slightest evidence of
those substantial effects within the United States necessary to support the extra-
territorial application of American laws, even under the extreme doctrine of
certain antitrust cases, * * * .
This argument ignores the clear langnage of section 15 and suffers the
infirmity of an improperly drawn analogy from the antitrust laws.

Respondents are all common carriers by water in foreign commerce
within the meaning of the Act, and there is no question that the agree-
ments in issue are of the kind covered by section 15, i.e. agreements
fixing or regulating transportation rates or fares and regulating, pre-
venting, or destroying competition in our foreign commerce. These
facts having been established, nothing more is needed and the failure
to file such agreements results in a violation of section 15. For in
requiring the filing and approval of such agreements as a condition
precedent to their lawfulness, Congress itself has determined that the
agreements by their very nature have an “effect” on our foreign
cornmmerce. The precise nature and degree of that effect is irrelevant to
any determination as to the applicability of the filing requirements of
section 15. It is, however, important to a determination of whether
or not a given agreement should be approved. Thus, respondents’
contentions that the agreements in question actually benefited our
commerce are premature and would have been relevant only to the
question of approval under section 15. Moreover, respondents would
seem to have placed themselves in the untenable position of arguing
that there must be some period of operations under an agreement before
any determination can be made as to the applicability thereto of
section 15. For respondents argue that the acts regulated were of
purely local significance because no “American * * * shiprer or im-
porter ever complamed to the Commission or to anyone else that it had
been unjustly or unfairly prejudiced or disadvantaged in any way.”
Just how respondents would square pre-approval operations under an
agreement the “effect” of which bring it under section 15 with the
clear language of that section making such operations unlawful does
not appear anywhere in their contentions.
B. Evidence

Respondents take exception to the admissibility and probative value
of the evidence on which findings of section 15 violations were based.
We find that the record supports the Examiner’s findings, except as
specifically set forth in the discussion that follows:

8 F.M.C.
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1. The Paris Agreement, October 1952

The Spanish United States North Atlantic Ports Olive Conference
agreement was signed by Export and Fabre on August 26, 1952, and
approved by the Commission on October 14, 1952.

On October 6, 1952, however, prior to the approval of the Olive
Conference agreement, a meeting was held in Paris between repre-
sentatives of Export, Fabre, and Concordia. Mr. Orenstein, an official
of Boise-Griffin Steamship Co., agents for Concordia, was present at
this meeting and testified as to what transpired.

According to Mr. Orenstein’s testimony, during these Paris discus-
sions, Mr. Nicol of Export represented both Export and Fabre, and
Mr. Haaland, managing director of Concordia, represented that line.
The purpose of this meeting was to try to bring stability to the olive
trade. The method adopted would be to try to get olives removed
from the scope of the SPNARC. Once removed, Concordia (at this
time still a member of the SPNARC) would join the Olive Conference,
and Export and Fabre (the original signatories to the Olive Confer-
ence agreement) would rejoin the SPNARC, which would then cover
all cargo except olives. Concordia agreed to the arrangement pro-
viding the members of the SPNARC could be persuaded to do the
same. When asked whether any determinations were made as to
westbound olive rates at this meeting, Mr. Orenstein testified :

Yes. * * *

[Iln this meeting * * * I raised no objection * * * that we would quote a
higher rate than the cut rate we were then quoting, because I feit during the
meeting that this was a * * * gesture of good will on our part to show American
Export and Fabre that * * * that our desire was to try to stabilize the markets.

The fact is that we didn’t carry many olives at the new rate because it was
higher than the rate that the Garcia & Diaz was carrying it at.

* = % At any rate, we did agree that we [Concordia] would quote the same
rate that they [Export and Fabre] would quote as from, I think, October 1st
or something of that kind—I think 30- or 45-day period was to elapse before the
new rates would be taken into effect * * *#, in order that the trade itself might
have sufficient notice of it.

The Paris agreement on olive rates lasted approximately 2 or 3
months, during which time Export, Fabre, and Concordia quoted the
same rates on olives. Because of the refusal of the Spanish members
of the SPNARC to go along as planned, however, the above agree-
ment was terminated, and, according to Mr. Qrenstein, “all rates
returned to the starvation level.”

Respondents except to the finding of a violation on the basis of this
testimony on several grounds. Respondent Fabre stresses the fact
that no officer or employee of Fabre was present at this meeting, but

8 F.M.C.
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Mr. Orenstein’s testimony expressly indicated that Fabre was repre-
sented at this meeting by Mr. Nicol of Export.

Both Export and Fabre (but not Concordia) contend that the rates
discussed were not to take eftect for a period of 30-45 days after the
meeting; and since the Olive Conference was approved 8 days after
the meeting, the rates under the agreement were sanctioned by the
Commission’s approval of the Olive Conference agreement. Con-
cordia’s action in quoting the same rates is interpreted by respondents
Export and Fabre as a unilateral decision to adopt the same rates as
those of the Olive Conference. We believe Mr. Orenstein’s testimony
compels a more plausible inference, i.e. that Export and Fabre pur-
suaded Concordia to enter into an agreement to charge the same rates
as they would charge. This agreement, during a 2- or 3-month period,
resulted in all three lines quoting the same rates on olives. It is true
that several days later the Commission approved the Olive Conference
agreement that lent official sanction to the rates before they were put
into effect 30-45 days later. But the Olive Conference was approved
as a bipartite agreement between Export and Fabre, not as a tripartite
agreement between those carriers and Concordia. The inclusion of
Concordia as a party to a rate agreement on olives was an action
beyond the scope of the Commission’s approval. It was a material
modification of the agreement approved by the Commission and was
required to be filed with the Commission for approval under section 15.
The failure to inform the Commission of this modification was a viola-
tion of the Act on the part of Export, Fabre, and Concordia. States
Marine Lines v. Trans-Pacific Freight Conference of Japan, 7 F.M.C.
257 (1962).

2. The Gentlemen’s Agreement of May 15,1954

The record amply supports the Examiner’s conclusion that in May
1954, Export, Fabre, and Concordia entered into a gentlemen’s agree-
ment at Barcelona, Spain, fixing certain rates and a common level ot
commissions payable to shippers, customshouse brokers, and forward-
ing agents on certain commodities moving in the westbound trade
between the United States and Spain.

Exhibit 73, introduced into evidence by Hearing Counsel, was a
letter from the John F. Gehan organization, general agents of Amer-
ican Export for Spain and Portugal® The letter was written by one !
José Gonzales, district director for Spain and Portugal, and ad-
dressed to Mr. F. G. Slater, general traffic manager of Export, who
testified in this proceeding. '

\

3 John Gehan was actually vice president of Export. Export's agency in Spain, however,
was operated under Mr. Gehan’s name in order to gain a tax advantage avalilable under
Spanishlaw.

8 F.M.C.
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The letter indicated that:

A list of the commissions being paid at Spanish ports to forwarding agents
and shippers, in accordance with the usual practice, and following our talks in
Barcelona with the Fabre and Concordia Lines on May 15, 1954, is also attached,
as well as a detail on eastbound cargo, giving our special rates in force and com-
missions being paid to receivers.

A statement concerning Portugal is also attached hereto.

Attached to this letter was a document entitled : “Detail of Commis-
sions Paid At Spanish Ports On Westbound Cargoes, To Shippers
and Forwarding Agents, In Accordance With The Gentlemen’s Agree-
ment Reached In Barcelona on May 15, 1954, With The Fabre and
Concordia Line.”

This document set forth a list of Spanish ports (Barcelona, Tarra-
gona, Valencia, Alicante, Malaga, Cadiz, Cartagena, and Seville},
and for each port indicated a percentage of commission agreed to be
paid to shippers, and, in some cases, to forwarding agents and custom
brokers.

Also relevant in showing the existence of an agreement between
these respondents is a portion of Mr. Slater’s direct testimony in which
he stated that he was aware of an agreement between Export, Fabre,
and Concordia which was entered into some time during 1954.

Exhibit 99 was a contemporaneous travel report compiled by Mr.
S. Marabotto, Export’s director of freight traffic for Europe. Mr.
Marabotto’s report indicates that the meetings at Barcelona were held
from May 4-7, 1954, not May 15, as indicated on exhibits 72 and 73,
Parts of that report read as fcllows:

Mr. 8. Marabotto’s Report on trip to Barcelona with Mr. A. R. Sasseville

May 4/7, 1954
* * * * * * *®

Purpose of the trip was to attend a joint meeting with Representatives of the
Fabre Line and Concordia Line and with our respective Agents in Spain (Con-
cordia Line was present only for what regarded the port of Seville), in order
to avoid unnecessary competition among the three Lines and possibly improve.
the present freight situation in Spain.

There follows an extensive account of agreements between the lines
as to rates and commissions from Spanish ports.

¢« This attachment to Mr. Gonzalez’ letter, except for minor variations, was the same as
Exhibit 72, a document with the same title. Exhibit 72 included a schedule of commis-
sions to the port of Almeria as well as those ports named in Exhibit 73. Exhibit 72 indi-
cated that a shipper called ‘“Industries Cemar would receive a 5 percent commission on
shipments from Valencia where other shippers would receive 3 percent, whereas Exhibit 73
had no such notation. Similarly Exhibit 73 indicated that a shipper named “Oxidos y
Pinturas,” shippers of red oxide would receive an 8 percent commission out of Malaga,
where other shippers would only receive 3 percent. XExhibit 72 made no such distinction.
Exhibit 72 was dated Jan. 12, 1958 ; Exhibit ‘73, Oct. 8, 1957. In all other respects the
exhibits were materially identical.

8 F.M.C.
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Mr. Sasseville, who attended these meetings with Mr. Marabotto,
was questioned concerning them as follows:

Q Now as a result of this trip and meeting of representatives of various
lines—yon did have a meeting with the various lines as a result of the trip with
Mr. Marabotto?

A, Yes.

Q. Do you recall who attended that meeting?

A. Could you give me the date?

Q. I believe it was May 4th or 5th, 1954,

A. I do recall that there was a meeting in early May in Barcelona, The Fabre
Line and the Concordia Line were present and [these were] all the lines I can
think of at this time that attended that meeting.

{The witness was then shown Exhibit 99 for identification]

Q. To your knowledge, does that accurately reflect what transpired at that
meeting and on that trip?

A. I believe you have to be a little more specific because this is written, I
believe, by Mr. Marabotto, and like I have said before, the use of the English
language—who use it as a second language, sometimes is not exact as to the
interpretation which might be given here in the United States to words used by
them.

Examiner Johnson: Otherwise, does it represent a reasonably accurate repre-
sentation of what happened ?

The Witness: It represents a reasonably accurate representation of what
happened.

Exhibit 185 was a letter dated November 18, 1959, from Mr. J. T.
Graziano, vice president of Export, to an official of the Maritime Ad-
ministration. The letter reported, inter alia, as to westbound ship-
ments from Spain: :

American Export has been paying since May, 1954, according to statements
made by the Freight Traffic Department, commissions. to customs brokers, ship-
pers, and forwarding agents at various ports and on certain commodities.

Mr. Graziano, the author of this letter, testified as follows:

[Hearing Counsel]: Do you know whether the payment by American Export
Lines of commissions to custom house brokers, shippers and forwarding agents
wag done pursnant to an agreement with Fabre Line and Concordia Lines?

* * * * * * *

[Mr. Graziano]: I know now.

[Hearing Counsel] : When did you become aware of that?

[Mr. Graziano]: After the testimony at the Cellar Committee Hearing. I
don’t recall the exact date.

Respondents have indicated numerous exceptions to the Examiner’s
findings that an agreement between Export, Fabre, and Concordia was
made at the May 1954 Barcelona meetings and to his conclusion that
the activities of these respondents at Barcelona constituted any vio-
lation of section 15.

8 F.M.C,
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On the basis of the evidence set forth, the Examiner concluded that
at the Barcelona meetings Export, Fabre, and Concordia had agreed
on rates both in the eastbound and westbound Spanish and Portuguese
trade. Respondents contend that regardless of any inferences that
might be drawn from respondents’ Barcelona discussions, these dis-
cussions were concerned only with the westbound Spanish trade, and
that no discussion of the Portuguese trade, nor of the eastbound trade
from Spain took place.

Respondents’ exceptions in this regard are well taken. The Exam-
iner’s conclusion is apparently based on a misconstruction of exhibit
73. The quoted paragraphs of exhibit 73, Mr. Gonzalez’ letter, indicate
that three documents were enclosed with that letter: (1) A “Detail of
Commissions paid at Spanish Ports on westbound cargoes, to shippers
and forwarding agents, in accordance with the Gentlemen’s Agreement
reached in Barcelona on May 15, 1954, with the Fabre and Concordia
Lines”; (2) A list of special rates and commissions on “Eastbound
Traffic to Spain”; and (3) A “Detail of conditions prevailing from
Portuguese ports.”

However, the mere fact that items two and three were enclosed in
the same letter as item one does not indicate that they are part of item
one, or that the matters treated in items two and three were the product
of the joint discussions at Barcelona. Indeed, 2ll the relevant testi-
mony and exhibits dealing with the Barcelona meetings indicate that
they were concerned solely with westbound shipments from Spanish
ports. Therefore we find insufficient evidence in the record to support
a finding that the Barcelona agreement covered the eastbound Spanish
trade and the Portuguese trade as well.

In addition, Concordia excepts to the Examiner’s finding that it was
a party to the Barcelona agreement. Concordia stresses the fact that
although exhibits 72 and 73 indicate Concordia as a party, these docu-
ments were dated 1958 and 1957, respectively, despite the fact that
the alleged agreements were entered into in May 1954. In contrast,
Concordia contends, exhibit 99, “the only contemporaneous written
evidence as to what transpired at the Barcelona meeting,” shows that
Concordia took no part in any agreements that may have been made.
Our reading of exhibit 99 constrains us to reach a different conclusion.
The above-quoted portion of exhibit 99 expressly indicated that Con-
cordia’s representatives took part in the discussion at Barcelona per-
taining to Seville. The results of these discussions are set forth in
exhibit 99 as follows:

Seville:

Mr. Haalahd [Concordia’s Managing Director] and his Agent, Mr. Siljestrom
were present besides the Representatives of Fabre and A.E.L.

8 F.M.C.
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Instructions were passed to the effect that the rate of $17.00 should be en-
forced on Olive Oil as from June 15th.

Furniture : Tariff rate, less 3%.
Essential Oils: A.E.L. is charging $80.
Concordia charges $30.
(Wide difference between the two quotations
will be noted.)
Cork: Agreed to enforce immediately the rate of $22.00
from Seville and all other Spanish ports.

We believe on the basis of all the evidence that Concordia’s par-
ticipation in the Barcelona agreement was confined to agreements with
Fabre and Export pertaining to the westbound trade from the port
of Seville (the only port in the Spanish/Portuguese-United States
trade regulary served by Concordia). But that Concordia was a
party to the Barcelona agreement insofar as the port of Seville is con-
cerned 1s clear, as an examination of exhibit 99 will show.

Respondents’ next exception to the Examiner’s finding of unlawful
agreements arising out of the meeting in Barcelona states, in sub-
stance, that there was no intent by the participants at Barcelona to
enter into any binding agreement. Rather, it was the purpose of these
lines to discuss the problems of the trade with a view toward elim-
inating malpractices and to pave the way for the eventual forr:ation
of a conference. When asked whether the result of these meetings was
agreement between the Lines on uniform rates and commissions, Mr.
Sasseville, vice president of Export, who attended the Barcelona
conferences, testified as follows:

No; it was actually my interpretation of the thing that it was a meeting of the
minds of the different lines in Barcelona ; there was actually the liberty of each
line to more or less conform with it or if they could do so, it would have been
probably a way of normalizing the trade, which had been, more or less, disrupted
* * *x And, what actually happened after this meeting is that insofar as we
were concerned, we tried to maintain these rates and conditions, but whatever
the other lines have done, we had no way of ascertaining * * * if they kept this
agreement or not.

On the basis of this testimony, respondents contend that there was
no multilateral assent to a common course of action since each of
the lines retained the power to either adhere to or depart from these
understandings. However, Mr. Sasseville’s testimony expressly in-
dicates that an agreement was, in fact, reached. While it might be
true that the understandings of the lines did not create any legally
enforceable rights or duties; nevertheless, a uniform level of rates and
commissions was established to which each line would “more or less
conform * * * if they could doso.”

8 F.M.C.
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It is well settled that the scope of section 15 goes beyond the form-
ally executed, legally enforceable contract. Its provisions apply with
equal force to meetings of minds, tacit understandings, and other in-
formal arrangements, whether oral or written, For an extended dis-
cussion of this point see, Unapproved Section 15 Agreements—South
African Trade,7 F.M.C. 159, 189-190 (1962).

The Barcelona agreement between Export, Fabre, and Concordia,
an informal understanding among these lines that certain uniform
rates would be charged and uniform commissions paid, was clearly
the type of informal arrangement contemplated by the Act. The
failure to file a memorandum of this agreement with the Commission
was a violation of section 15 by Export, Fabre, and Concordia.

3. The July 195} Agreement at Alicante and Seville

During the course of the hearing in this proceeding, Mr. Sasseville
testified that the negotiations at Barcelona did not result in final solu-
tions to several of the problems existing in the trades from Alicante
and Seville.5 Accordingly, Export, Fabre, and Concordia directed
their agents to meet at some time in the future to iron out whatever
difficulties remained after the Barcelona discussions.

Hearing Counsel presented two documents in evidence, exhibits 63
and 64, setting forth agreements as to rates on various commodities
moving from Seville (exhibit 63) and as to both rates and commissions
from Alicante (exhibit 64). The Barcelona meetings were held, as in-
dicated, on May 4-7. Exhibit 63 was dated July 22, 1954, and the
names of the agents for Export, Fabre, and Concordia appear thereon.
Exhibit 64, dated July 3, 1954, contains the names of agents of Export
and Fabre.

The opening paragraph of exhibit 64 reads:

In accordance with instructions received from American Export Lines Inc.
and Cie De Navigation Cyprien Fabre, their respective Agents in the port of
Alicante, Mxr. Fernando Flores and J y A Lamaignere, got together on July 3rd,
to consider the conditions established in the principal meeting held in Bar-
celopa. * * *

These links produce a chain of evidence which led the Examiner to
conclude that Export, Fabre, and Concordia entered into an agree-
ment fixing rates from the port of Seville and that Export and Fabre
entered into an agreement fixing rates and commissions from Alicante.

Respondents except to the Examiner’s conclusion and contend that
the evidence is insufficient to show that any such agreements existed.
Respondents also claim that-even if these agreements were made, they

5 As we have noted, however, there were certain agreements reached at Barcelona as to
the trade from Alicante and Seville.
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were not authorized by the principals and did not constitute violations
of section 15.

We think the evidence of record supports the Examiner’s findings.
Mr. Sasseville’s testimony that at Barcelona, Export, Fabre, and Con-
cordia referred the problems of Alicante and Seville to their agents,
together with documents from Export’s files bearing the names of
these agents executed soon after the Barcelona discussions and setting
forth various agreements covering the trade from these ports, con-
vinces us that anticompetitive agreements covering these ports were
in fact entered into by Export, Fabre, and Concordia.® P

Respondents contend, however, that even if these agreements were '
made, they were entered into by foreign agents acting without author-
ity, and uninformed as to the requirements of American law. Accord-
ingly, respondents contend, no violations of the Act arose from these
agreements. Respondents rely on exhibit 62, a letter from a vice
president of Export, to Export’s European traffic director, pur-
portedly repudiating these agreements. The letter, dated September

13,1954, reads in part: _

I am returning to you the entire file, as this is absolutely illegal, and should '
never have been worked. The wording indicates that the principals have
instructed the agents to do something which the principals, not baving a con- |/
ference, cannot do. -~

As is obvious from the whole record, it was a most common occur-
rence in this trade for Export, Fabre, and Concordia to conduct much
of their business through agents. Respondents’ delegation to agents -
of such considerable authority carries with it an obligation to
thoroughly apprise their agents of the applicable law ; for it-1s no less
damaging to the public interest when the law is violated by design,
or inadvertently; by an agent, acting on behalf of a principal, or by -
the principal itself. Sound enforcement of the Shipping Act of i
necessity demands that those subject to its terms be held to a strict !
standard of accountability for the acts of agents representing them.
As we made clear in Hellenic Lines Ltd.—Violation of Sections 16
(First) and 17,7 F.M.C. 673, 676 (1964), we cannot allow a carrier to
“immunize itself from the common carrier responsibilities placed
upon it by the Act by dissociating itself from any of its agent’s activities
which are brought into question.” Such responsibilities extends to
liability of the principal for violations of law by his agent. -

6 Concordia was not a party to the Alicante agreement. Hence, no violation by Con-
cordia arising from the agreement is found. ™The record also shows that part of the
agreement at Seville dealt with the freight rate on olives. Export, Fabre, and Concordia,
at the time of the Seville agreement were members of an approved Olive Conference and
were legally entitled to set common rates on that commodity. However, as we have indi-

cated, the agreement at Seville encompassed more than olives and thus was beyond the
scope of the Commission’s approval.
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The purported repudiation relied upon by respondents is insufficient
to absolve this responsibility, for in fact it was no repudiation at all.
“A repudiation by a principal of his agent’s unauthorized act must be
made in a definite, positive, and unequivocal manner, [and] com-
municated to the other party to the transaction,” 3 C.J.S. 160 and cases
there cited.

The exhibit which respondents consider to be a repudiation was
merely an intracompany communication between officials of Export.
There is no indication that the sentiments expressed in.that letter were
communicated to Fabre and Concordia, or, for that matter, even to
Export’s own agents, or that they had any effect in reversing the
course already taken by respondents’ agents. Respondents’ exceptions
pertaining to the agreements at Alicante and Seville are rejected.

4. The 1959 A greement at Barcelona

The examiner found that Export and Fabre entered into an agree-
ment at Barcelona in July 1959 fixing uniform levels of commissions
on westbound shipments from Spanish ports.

The primary evidence of this agreement is exhibit 92, a document
indicating the names of the principals and agents attending the July
1959 meetings, and a detailed statement of the resulting agreements
between Export and Fabre. It is dated July 24, 1959, and is signed
by Mr. Sasseville, Export’s vice president, and by Mr. Regis Fraissinet,
an official of Fabre Line.

On direct examination, Mr, Sasseville testified that although after
the meetings at Barcelona in 1954, conditions in the trade were “more
or less normal,” “some years afterwards it would happen that the con-
ditions which were prevalent prior to that meeting were coming to
the surface again.” The 1959 Barcelona meeting was an effort by
Export and Fabre to regain the normalcy that had existed after the
1954 understandings at Barcelona. Mr. Sasseville was shown exhibit
92, and he testified that it wasan accurate representation of what took
place at the July 1959 meeting at Barcelona.

Reinforcing this convincing evidence is exhibit 2, an intraorganiza-
tion message written by Mr. Slater, reading as follows
Mr. F. O. Slater July 17, 1959
Vice Pres., Freight Traffic

GENOA Att: Mr. S. Marabotto
Dir. of Freight Traffic-Med. & Red Sea

SPANISH AGENTS MEETING

‘We have received your letter of June 25th and note the meeting between Mr.
Regis Fraissinet and Mr. ‘Sasseville, for the purpose of discussing the Spanish
business, has been postponed to July 24th.

F. G. Slater
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FGS-ha
cc to Mr. J. T. Graziano

Mr, Graziano: This meeting is for the purpose of standardizing westbound
rates on cargo and commissions to agents, which has been
the subject of various inguires from members of your depart-
ment. I will advise you the outcome as soon as possible. The
discussion will cover all westbound shipments, including those
which come within the scope of the olive conference, as well
as those which are not covered by any conference agreement,

FGS/

We think the evidence clearly supports the Examiner’s finding that
the July 24, 1959 agreement was made, and that the failure to file that
agreement with the Commission was a violation of section 15.

5. In addition to the above violations, the Examiner found that in
1958, Export and Fabre entered into an agreement fixing the freight
rates for the carriage of lead bars from Spain to the United States.

The Examiner apparently based his conclusion on exhibit 109, a
cable sent by Mr. A. P. Portal, then assistant traffic manager for
Export, to Export’s headquarters in Genoa, Italy. The cable reads:

ELWELL ADVISES FABRE AND YOUR OFFICE AGREED
QUOTE LEADBARS SPAIN USNH DOLLARS 14 XX TON
ADVISE URGENT."

This cable would appear merely an inquiry seeking to verify some-
thing the writer had heard. There is no response to this inquiry in the
record, nor does any other evidence establish that an agreement existed.
We agree with respondents that the evidence of this agreement is not
sufficient to support a finding of a violation of the Act.

In addition, respondents except to each of the Examiner’s findings
of violations of section 15 based on the inadmissibility and insufficiency
of the evidence relied upon. Respondents contend that Hearing Coun-
sel offered most of their exhibits in evidence at the close of their direct
case en masse without a proper showing of authenticity and relevance
and that the exhibits were largely hearsay. Accordingly, respondents
urge that the Examiner erred in accepting exhibits so offered and that
findings based thereon were not supported by reliable, probative, and
substantial evidence as required by section 7(c) of the Administrative
Procedure Act.

The ultimate evidentiary use of the exhibits and the admissibility
at the time of hearing are two different questions. As aptly stated by
Professor Davis:?

" Elwell refers to Fabre's agents.

8 Davis, Administrative Law Treatise, vol. 2, p. 251 (1858).
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In cased tried before judges or administrators, the focus is less and less upon
the somewhat artificial question of what evidence should be admitted or exclunded
and more and more upon the highly practical question of what weight should be
given to particular evidence,

‘We will consider first the question of admissibility. We agree with
the Examiner that the documents are relevant to the issues enumerated
in the orders instituting these congolidated proceedings. As to the
question of inadmissibility of these documents as hearsay, we reaffirm
our holding on the same argument made in Unapproved Section 15
Agreement—South African Trade, TFM.C.159 (1962). Hearsay evi-
dence may be admissible. Thus, the Examiner did not err in allowing
Hearing Counsel’s exhibits in evidence.

We turn now to the question of the weight to be afforded to these
documents and to the question of the sufficiency of the evidence as a
whole to support the findings made above. Again this subject was
treated extensively in the South African case.

Weighing the evidentiary value of these documents must be done in
the light of the entire record. For instance, a given document ad-
mitted in evidence, standing alone, may not be of sufficient, weight to
sustain a finding. However, that document may be supported by other
related evidence; together these items of evidence may form the basis
for a rational and dependable conclusion. Following this approach we
have already rejected several of the Examiner’s findings as unsup-
ported by reliable, probative, and substantial evidence. However,
where we have found violations of section 15, we have set forth the
principal evidence of the violation in some detail. In each case, thereis
a reliable, probative, and substantial combination of documentary evi-
dence and oral testimony. In each case, oral testimony amply corrobo-
rates the documentary evidence.

Respondents’ contention that they were deprived of their right of
cross-examination is likewise without merit. At all times during the
proceeding respondents were aware of the matters of fact and law to
be asserted by Hearing Counsel and were in possession of the exhibits
on which Hearing Counsel would rely, each of which was given an ex-
hibit number for identification. However, these documents were not
formally offered into evidence until the close of Hearing Counsel’s
case. Nevertheless, respondents continually maintained that they were
unable to conduct proper cross-examination until the exhibits were
formally introduced in evidence. We believe that even at this stage of
the proceeding, respondents had ample opportunity to cross-examine.
But even if we should accept respondents’ contention, still further
opportunity presented itself to elicit from Hearing Counsel’s witnesses
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any testimony that might tend to cast additional light on the testimony
and exhibits introduced. For, as indicated, at the close of Hearing
Counsel’s case, when all the documents in question were received in
évidence, respondents had yet to put on their own case.

Practically all of the witnesses called by Hearing Counsel were either
present or former officials or agents.of the respondent lines. These were
the type of witnesses readily available to respondents. In fact, Mr.
Sasseville, an Export vice president, whose testimony was heavily re-
lied upon by Hearing Counsel, was expressly advised by the Examiner,
after his direct examination by Hearing Counsel, that at some time in
the*future he might be required to return to the stand for purposes of
cross-examination. Yet when hearings were reconvened for the pur-
pose of taking respondents’ evidence, despite the fact that all of Hear-
ing Counsel’s testimony and exhibits were now part of the record, and
despite the fact that Hearing Counsel’s witnesses (respondents’ own
agents and officials) were available for either direct or cross-examina-
tion, respondents did not recall one of these witnesses to the stand. If,
in fact, these witnesses could have contributed any facts to the respond-
ents’ case, the lack of any such evidence must be attributed to respond-
ents’ own neglect, rather than to any procedural unfairness.

Still another exception is raised by American Export Lines, the
only respondent whose vessels fly the United States flag. Export con-
tends that since most of the evidence in this proceeding came from its
files, only Export was effectively investigated, and therefore the brunt
of any adverse findings must fall on its shoulders. Further, Export.
contends that the denial of its motion to obtain discovery and inspec-
tion of documents from the files of Fabre and Concordia prevented its
acquiring evidence which it claims would have demonstrated that no
section 15 violations existed.

Export’s first contention can scarcely be sustained in the light of
the fact that our decision, while based largely on documents from Ex-
port’s files, concludes that the Act was violated not only by Export, but
by Fabre and Concordia as well. The very nature of a section 15 viola-
tion, .., unlawful agreements between two or more parties, is such that
evidence of such an agreement will normally be sufficient not only
against the line from whose files it originates, but against other parties
to the unlawful agreement. So it was with the evidence obtained from
Export. Our ultimate conclusions from this evidence left Export in
no worse position than its coviolators, Fabre and Concordia.

The same reasoning can be applied to Export’s claim that documents
from the files of Fabre and Concordia could have disproved the exist-
ence of these unlawful agreements and that the Commission’s denial
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of its discovery motion to obtain these documents was prejudicial to
Export. The agreements alleged by Hearing Counsel, and the evidence
introduced to support these allegations, demonstrated that during the
period of investigation Fabre and Concordia as well as Export were
parties to unlawful agreements. Surely, if any material from the files
of these respondents tended to show that agreements between Export,
Fabre, and Concordia did not exist, it is not unreasonable to assume
that Fabre and Concordia would have produced such evidence for
the record.

In a final exception, respondents contend that there can be no finding
that section 15 of the Act was violated by a mere failure to file agree-
ments between carriers. Rather, respondents contend there must be a
showing that these unfiled agreements were, in fact, carried out by the
parties.

Here again, respondents raise an issue that has been the subject of
much administrative consideration. The definitive rejection of this
interpretation of section 15 is set forth in Unapproved Section 15
Agreements—=South African Trade, supra, and that ground need not
be traveled again.

On the basis of the foregoing, we conclude that Export, Fabre, and
Concordia, by entering into the October 1952 Paris, France, agreement;
the May 1954 Barcelona, Spain, agreement; and the July 1954 Seville
agreement; and failing to file the aforesaid agreements with the Com-
mission as required, have violated section 15 of the Shipping Act. In
addition, Export and Fabre, having entered into the July 1954 Ali-
cante agreement, and the July 1959 Barcelona agreement; and having
failed to file those agreements with the Commission as required, have
violated section 15 of the Shipping Act.

111, Violations of Sections 16 and 17

The violations of section 15 found by the Examiner consisted in large
part of agreements to pay uniform “refunds,” “commission,” etc., to
shippers, forwarders, and customhouse brokers. The Examiner found
that the payment of these refunds constituted unlawful rebates in
violation of sections 16 and 17 of the Act. We do not believe there is
a sufficient legal basis for these findings.

(1) Section 16 First and section 17.

Section 16 First of the Act makes it unlawful:

To make or give any undue or unreasonable preference or advantage to any
particular person, locality, or description of traffic in any respect whatsoever,
or to subject any particular person, locality, or description of traffic to any undue
or unreasonable prejudice or disadvantage in any respect whatsoever.

Section 17 reads in pertinent part:
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That no common carrier by water in foreign commerce shall demand, charge,
or collect any rate, fare, or charge which is unjustly discriminatory between
shippers or ports, or unjustly prejudicial to exporters of the United States as
compared with their foreign competitors.

The crux of these sections is found in the words “advantage,” “dis-
advantage,” and “discriminatory.” Their provisions were designed to
prevent sellers of goods from gaining a larger share of the market for
their product than they would normally attract because of cost ad-
vantages resulting from their goods being shipped at lower rates than
those of their competitors.

In our opinion, there is insufficient evidence on this record to warrant
a finding that sections 16 First and 17 have been violated.

(2) Section 16 Second.

This section makes it unlawful:

To allow any person to obtain transportation for property at less than the
regular rates or charges then established and enforced on the line of such
carrier by means of false billing, false classification, false weighing, false report
of weight, or by any other unjust or unfair means.

Thus the elements of a violation of this section are (1) the existence
of a regular rate, and (2) the departure therefrom by unjust or unfair
means.

In 1961, section 18(b) of the Shipping Act was amended to require
all common carriers in the foreign commerce of the United States “to
file with the Commission and keep open for public inspection tariffs
showing all the rates and charges of such carrier or conference carriers
for transportation to and from United States ports and foreign
ports. * * * Public Law 87-346, 87th Cong., H.R. 6775 (1961).
[Emphasis supplied.]

This amendment supplanted certain regulations which required only
rates and charges from U.S. ports to be filed with the Commission.

During the period under investigation, therefore, these respondents
were not required to file their rates and charges from Spanish ports to
the United States, and, in fact no such schedule was filed.

It is respondents’ contention that it was proper and lawful during
that period to state their rates in terms of a given figure, less a given
percentage refund to shippers, forwarders, and customshouse brokers,
and that this base rate less discount was the “regular rate” for cargo
moving in the Spain-United States trade. Respondents further con-
tend, and the testimony supports their statement, that whenever a
shipper was given a lower rate or a higher “commission” on any com-
modity all shippers of that commodity were given identical concessions.
Thus, this newly negotiated rate became the “regular rate” for all
shippers of that commodity.
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We believe the quotation of rates in terms of a given figure less a
percentage to be clumsy, confusing and fraught with opportunity for
unlawful rate discrimination. On the basis of the record before us,
however, we cannot find that the rates quoted by respondents were
other than the “regular” rates for any commodity at that time, and
thus cannot conclude that section 16 (Second) was violated.

In this connection we make one additional observation. Section 18
(b) now requires that all inbound rates be filed with the Commission
and open to public inspection. The “regular rate” for the transporta-
tion of a commodity is the rate appearing in the carrier’s tariff, and
none other. Any discounts from that rate, or absorptions by the
carrier of any chargs which would normally be borne by the shipper,
must appear in the carrier’s filed tariff. Our decision in this proceed-
Ing is not to be construed as authorizing charges or concessions at
variance with rates on file with the Commission.

Commissioner Jor~ S. PATTERSON concurring and dissenting :
SuMMARY

1. I concur with the majority insofar as it concludes that three
respondent common carriers by water have failed to file agreements
and have carried out agreements without approval in violation of
section 15 of the Shipping Act, 1916, as amended (Act) and finds no
violations by the five Spanish carriers; but dissent from the failure
to find violations of sections 16 and 17 of the Act, to the extent noted
hereim, and from the decision to interpret section 18(b) of the Act.

2. The Examiner should be sustained in his conclusions that viola-
tions by the respondents American Export, Concordia, and Fabre
of sections 15, 16, and 17 of the Act have been proven.

3. Respondent Fabre’s exception that there is no proof of actual
refunds to certain shippers from Alicante, Spain, and respondent
Concordia’s exception that there is no proof of undue preference and
advantage in violation of section 16, second paragraph, subparagraph
“First”, or discrimination in violation of section 17, first paragraph,
as a result of commissions agreed to at Barcelona, should be sustained.

4. The exceptions disputing our jurisdiction to adjudicate the con-
sequences of actions occurring entirely outside the United States are
not proper subjects for decision in this proceeding.

INTRODUCTION

The proceeding concerns two investigations ordered by our pred-
cessor, the Federal Maritime Board (Board), by orders served
January 18,1960. The order in Docket No. 890 instituted an investiga-
tion of respondents’ activities to determine whether agreements re-
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ferred to in the recitals of the order had been entered into and carried
out prior to approval in violation of section 15 of the Act, and the order
in Docket No. 891 instituted an investigation of the same respondents’
activities to determine whether such activities “have been carried out
in violation of sections 16 and 17” of the Act.

Section 15, after requiring every common carrier by water to “file
immediately with the Commission a true copy, or, if oral, a true and
complete memorandum, of every agreement with another such carrier”
dealing with specified subjects, and requiring approval or disapproval
thereof, states:

“Any agreement * * * pot approved, or disapproved, by the Commission shall be

unlawful * * * pefore approval or after disapproval it shall be unlawful to carry
out in whole or in part, directly or indirectly, any such agreement * * *”

Section 16 makes it unlawful for any common carrier by water:

“First. To make or give any undue or unreasonable preference or advantage to
any particular person, locality, or description of traffic in any respect whatsoever,
or to subject any particular person, locality, or description of traffic to any undue
or unreasonable prejudice or disadvantage in any respect whatsoever, Provided,
that * * *”»

“Second. To allow any person to obtain transportation for property at less than
the regular rates or charges then established and enforced on the line of such
carrier by means of false billing, false classification, false weighing, false report
of weight, or by any other unjust or unfair device or means.”

and section 17 makes it unlawful for any common carrier by water to:

“demand, charge, or collect any rate, fare, or charge which is unjustly discrimi-
natory between shippers or ports * * *.”

For the purposes of this report, the respondents named in the preced-
ing opinion and the abbreviated designations are used. This report
will also refer to the Federal Maritime Commission as the “Commis-
sion,” as transferee of the functions of the Board under Reorganization
Plan No. 7, 1961.

REASONS FOR A SEPARATE REPORT

A separate report is deemed necessary because the majority report
is considered to be inadequate for the following reasons:

First, it goes beyond the scope of the orders instituting the two
investigations by vouchsafing an observation amounting to an inter-
pretive rule on compliance with section 18 (b), when there wasno notice
that compliance with this section was an issue in this adjudication.

Second, it does not show the ruling upon each exception presented
as required to be shown by section 8(b) of the Administrative Proce-
dure Act (APA).

Third, it does not identify each agreement by subject, date, and
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parties bound, nor state what was done “to carry out in whole or in
part” each agreement, nor make a determination as to all the specific
agreements which have not been filed, nor specify the dates to show
how many days agreements were not filed (the penalties in section 15
of the Act apply to “each day such violation continues”).

Fourth, it omits discussion of certain facts relevant to a claim Ameri-
can Export, Concordia, and Fabre charged less than established rates
and charged different shippers of the same commodities different rates
relevant to the violations of sections 16 and 17, and fails to find any
violations of sections 16 and 17.

SUMMARY OF EXCEPTIONS

My reading of the briefs discloses 16 subjects of exceptions (because
of subdividing only 13 are numbered herein) instead of the 10 which
I count as expressly ruled on in the preceding report. Two exceptions
pertaining to 1958 actions, one Concordia exception pertaining to a
failure to rule on proposed findings and conclusions, two separate ex-
ceptions dealing with violations of sections 16 and 17, and one excep-
tion relating to refunds by Fabre do not appear to have been ruled
upon.

All respondents did not except to the various points as stated in the
preceding report. Cia, Espanola, Spanish Line, Spanish Mail, Tras-
atlantica, and Aznar filed no exceptions. Also, all respondents did not
make the same specific exceptions, as the preceding report implies.
Therefore, my findings would apply only to the exceptions made by the
specified respondents as noted in the summary herein of what are con-
sidered. to be the exceptions.

" The exceptions are as follows:

i. American Export and Fabre except to the finding that an agree-
ment was proven to have been entered into October 6, 1952, at Paris,
France, fixing rates for transporting olives from Spain to the United
States.

2. American Export, Concordia, and Fabre except to the finding
that an agreement was proven to have been entered into May 15, 1954,
at Barcelona, Spain, fixing the percentage of freight rates to be paid
to certain forwarders, shippers, and customhouse brokers in trans-
portation east and westbound between United States, Spain, and
Portugal. '

3. (a) American Export and Fabre except to the finding that an
agreement was proven to have been entered into July 3, 1954, at Ali-
cante, Spain, fixing rates and refunds to shippers and forwarding
agents for transporting various commodities between Spain and the
United States.
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(b) Fabre excepts to the finding that it refunded to certain Alicante
shippers approximately 15 percent of the freight for the carriage of
certain commodities to the United States and refunded to certain other
shippers approximately 20 percent of the freight and these refunds
were later reduced to 10 percent and 15 percent.

4. American Export, Concordia, and Fabre except to the finding that
an agreement was proven to have been entered into July 22, 1954, at
Seville, Spain, fixing rates for the transportation of anchovy-stuffed
olives, corkboard, essential oils, and medicinal oils from Spain to the
United States.

5. Fabre excepts to the finding that an agreement was proven to
have been entered into with American Export “during the year 19587,
and thereafter carried out, fixing the rates for the transportation of
lead bars from Spain to the United States.

6. Fabre excepts to the finding that “during the year 1938” there
was a practice of paying commissions or rebates of 7 percent and 7%
percent of the freight charges which were divided between a Portu-
guese forwarder and the ultimate receiver of the goods.

7. American Export and Fabre except to the finding that an agree-
ment was proven to have been entered into July 24, 1959, at Barcelona,
Spain, fixing rates of commissions to be paid to shippers, forwarders,
and customhouse brokers for handling the transportation of tiles, lead
oxide, mercury, cork, and lead bars from Spain to the United States.

8. (a) American Export excepts to the conclusion that violations of
sections 16 and 17 are supported by findings of fact or evidence in the
record.

(b) Concordia excepts to the finding that a violation of sections 16
and 17 was proven by the payment of commissions pursuant to the
May 15, 1954, agreement at Barcelona, and excepts to the conclusion
that violations of sections 16 and 17 are supported by findings of fact
or evidence in the record.

(¢) Fabre excepts to the conclusion that violations of sections 16
and 17 are supported by findings of fact or evidence in the record.

9. Concordia excepts to the Examiner’s failure to rule on its pro-
posed findings and conclusions.

10. American Export, Concordia, and Fabre except to the Ex-
aminer’s failure to find and conclude that the Commission has no
jurisdiction over the acts of these respondents performed outside the
United States.

11. (a) American Export excepts that the Examiner’s conclusions
as to violation of sections 15, 16, and 17 of the Act are not supported by
either sufficient findings of fact or evidence.
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(b) Concordia and Fabre except to the Examiner’s failure to find
and conclude that the evidence in the record was not reliable, sub-
stantial, or probative, sufficiently to establish any statutory violation
on the part of Fabre and Concordia.

12. American Export excepts that the procedural requirements of
the APA, the Commission’s Rules of Practice and Procedure, and
due process of law were not complied with in this investigation.

13. American Export and Fabre except to the conclusion that each
lias violated section 15 in the absence of proof that agreements were
carried out.

PROPOSED RULINGS ON EXCEPTIONS

Based on the facts and for the reasons hereinafter stated, the rulings
on the exceptions should be as follows:

A. Exceptions noted in the items 1, 2, 3(a), 4, 5, 6, 7, 8(a), 8(b),
and 8(c), 11(a), 11(b), 12, and 13 should be overruled as not being
substantiated.

B. Exceptions noted in items 3 (b) and 9 should be sustained.

C. Exception 10 is not ruled on.

The facts used as a basis for my findings and the discussion that
follows are those set forth at the end of this report.

DISCUSSION AND REASONS FOR RULINGS ON EXCEPTIONS

Running through all of respondents’ exceptions is a challenge of
the validity of the evidence used to prove acts violating the law.
Therefore, an essential preliminary is to justify the use of the evidence
incorporated in the record. The evidence consisted of documents and
testimony. The documents in the exhibits were copies of letters, inter-
office memorandums, notes, telegrams, and minutes reproduced by
photographic or other reproduction processes. Some were copies of
originals, showing signatures; others were copies of carbon copies
showing either no signature or typed-in names of signers. There were
no' original documents or certified copies. Other papers contained
copies of minutes without signatures, but showed those present by
name and briefly what was decided at the meetings. The documents
referred to facts as having occurred and to agreements, but in the case
of agreements did not constitute the agreement itself since the agree-
ments were largely oral. The testimony was by officials of the respond-
ents, and by others having knowledge of transactions. The docu-
ments were all introduced in evidence, examined by the Examiner and
by the parties choosing to look them over, subject to ¢ross-examination
if desired, and admitted to the record by the Examiner. No one was
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denied the opportunity of inspection and challenge. All papers were
available for challenge. The cross-examination developed efforts to
say the words in the papers did not necessarily mean what they ap-
peared to mean. Counsel complained or found fault with the way they
were admitted to record. Arguments of counsel questioned the
validity of the evidence because of such faults, but no witness chal-
lenged the validity of any evidence of signatures and no one denied
his signature on original papers here in copy form only; the veracity
of the writers of the documents or the basic truth of the statements of
facts described was not denied. There was no claim of forgery or
lack of authenticity. There was ample opportunity to claim or prove
any of these shortcomings. Some witnesses claimed lack of first-hand
knowledge of events, but neither witnesses nor counsel claimed or
proved that documents contained falsehoods or were not true evidence
of what they purported to be on their face. Respondents did not
prove lack of authority in any of their agents, officers, employees, or
representatives. No witness was denied participation for the purpose
of challenging any document, nor for any other purpose.

With regard to the testimony; much of it was equivocal and ex-
culpatory. A person who is involved in talking about prices or con-
cessions, or refunds with a competitor or with customers knows he is
dealing with a subject which is also a subject of legal prohibitions
dealing with agreements on prices or disecriminatory treatment under
American law (e.g., see Tr., p. 522 and p. 523). A carrier employee
discussing ocean freight rates with a competitor is presumed to be
aware of the Act in relation to his conduct. Inevitably such a person
will be careful, ambiguous, or disingenuous to obscure the applica-
bility of the law’s prohibitions if they are being disregarded. He
will not speak plainly, nor allow his conduct to be interpreted correctly,
if possible. His words and conduct will have to be interpreted on the
assumption of awareness of the law. Consequently, we cannot expect
to find clear statements of intent to agree, prefer, or prejudice, nor to
find, years later after opportunity to reflect and confer, witnesses who
are responsive or candid about what they were doing in the first place.
On the contrary, we can expect, as a matter of protection, reluctance
to speak plainly, unresponsiveness, and confused incoherence as a prod-
uct of guilty apprehensiveness. Most of the papers and witnesses
had already been subjected to the investigations of a congressional
committee regarding the acts adjudicated herein, creating real grounds
for apprehensiveness. The consequences of the facts, if proven, had
been made quite clear by the committee. Some of the testimony, but
not all, reflects a great deal of obfuscation. In any event, the admis-
sion of key facts exists uncontroverted except as to the quality of the
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proofs which are admittedly far from excellent, but not fatally
defective.

Accordingly, the facts discussed are derived from all the documents
found in the exhibits and on the basis that such documents contain
reliable information and are true and correct copies of the exhibits
received in evidence as established by a certification to this effect by
the presiding examiner.” Reliance is also placed on the veracity of
all the testimony as I interpret such testimony.

Following is a discussion of each exception :

1. The actions and words of respondents’ agents, who met at a com-
mon time and place, in Paris, October 6, 1952, and, to use their own
words, reached “an agreement” and “have further agreed” to adhere
to the freight rates of an existing Conference tariff (“to maintain
Spanish Conference rate structure”) to which they were not otherwise
obligated to maintain, prove an agreement meeting the description in
section 15. The agreements concerned the rates to be charged for
transporting olives and other commodities into the United States and
therefore are agreements “fixing or regulating transportation rates
* * ¥ The agreement by three competitors to use someone else’s
rates instead of each acting independently to choose his own rates is
equivalent to fixing and regulating rates. The facts presented by the
respondents concerning their resignation from a conference, a “rate
war”, efforts to reform a conference, and policy decisions have nothing
to do with the existence or nonexistence of such an agreement. An
agreement is usually preceded by negotiations and by conditions
impelling agreement. An agreement is usually follewed by acts of
performance and further discussion as to the details of performance.
What happens before and after the moment of agreement may not
be used to obscure the fact that a meeting of minds on a common course
of future action was achieved. All the evidence points to such
achievement in Paris in 1952, and none of the respondents chose to
deny that the records herein showing agreement occurred were truthful
statements of the facts they reported, or that the persons involved were
honorable persons who meant what they said and said what they
meant. The first exception is not substantiated, and an unapproved
agreement was entered into on 4 subject deseribed in section 15 of the
Act between American Export and Fabre, and existed from October
6, 1952, to October 14, 1952, when Agreement No. 8160 was approved
to authorize rate fixing.

° With regard to the certification of the exhibits In relation to the time at which this
report was prepared, the Docket binder containing exhibits was furnished this office

May 10, 1965. The exhibits as certified by the Hearing Examiner as true and correct
coples were placed therein by the Office of the Secretary during the week of May 3, 1965,

8 F.M.C.



T'NAPPROVED SEC. 15 AGREEMENTS—SPANISH/PORTUGUESE TRADE 623

2. The actions and words of respondents’ agents at Barcelona, Spain,
on May 15, 1954, show agreement was achieved between American
Export, Concordia, and Fabre when they reduced to a written mem-
orandum showing a whole series of percentages to be deducted from
freights paid on shipments in both directions and refunded to various
classifications of persons shipping commodities. The participants,
agents of respondents herein, agreed on commissions and agreed “to
get together” from time to time for the purpose of revising the per-
centages or changing the recipients. The words of agreement appear
more than once in the papers in evidence to show the intent of what
was to be done by each. None of these adjustments in freight moneys
are shown in any tariffs, but are given only to the preferred categories
of persons known only to the respondents. Evidence showing that
three competitors agreed to fixed percentages of freight charges to be
refunded to specified shippers, forwarders, and customhouse brokers
by name, and showing the declared purpose of the meetings, establishes
an agreement fixing rates, giving special privileges and advantages,
and regulating competition. The second exception is not substanti-
ated, and an unfiled, unapproved agreement on a subject described in
section 15 between American Export, Concordia, and Fabre existed
and was carried out from May 15, 1954, to November 17, 1959, when it
was terminated.

3. (a) The actions and words of respondents’ agents at Alicante,
Spain, on July 8, 1954, show agreement was achieved between Ameri-
can Export and Fabre to use certain existing conference freight rates
for commodities shipped into the United States subject to specified
percentage refunds of freight money. It wasalsoshown thatimporters
in the United States named the carriers and presumably paid freights
in dollars. The agreement by two competitors to use someone else’s
rates and to fix percentages of freights to be refunded establishes an
agreement to fix rates and give special privileges and advantages. The
exception in 3(a) is not substantiated, and an unfiled, unapproved
agreement on subjects described in section 15 between American Export
and Fabre existed and was carried out from July 3, 1954, to November
17,1959, when it was terminated.

(b) The actions shown by the minutes of the Alicante meeting on
July 3, 1954, and by the American Export memorandum of September
13, 1954, prove that Fabre agreed to refund to at least four Alicante
shippers 15 percent of the freight and to reduce other refunds. The
evidence does not show proof of actual refunds and to this extent the
exceptionin 3(b) is sustainable.

4. The actions and words of the respondents’ agents at Seville,
Spain, on July 22, 1954, show agreement was achieved between Amer-
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ican Export, Concordia, and Fabre to establish freight rates on olives
and other products shipped into the United States and to correspond
with a shipper. An agreement between three competitors to establish
prescribed freight rates on commodities and to make inquiries for the
purpose of establishing a common rate likewise proves an agreement
fixing rates. The fourth exception is not substantiated, and an unfiled,
unapproved agreement on a subject described in section 15 between
American Export, Concordia, and Fabre existed and was carried out
from July 22, 1954, to November 17, 1959, when it was terminated.

5. The writings and explanation thereof by American Export’s
agents concerning the transportation of lead bars to New York show
that an agreement existed as of September 2, 1958 (it is not possible
from the record to fix the date the agreement came into being before
September 2, 1958), between American Export and Fabre, fixing rates
on lead bars. The fifth exception is not substantiated, and an unfiled,
unapproved agreement on a subject described in section 15 between
American Export and Fabre existed and was carried out from, at the
latest, September 2, 1958, to November 17,1959, when it was terminated.

6. The testimony and documents concerning the refund or commis-
sion out of part of the freight money paid for commodities transported
by Fabre from United States to Portugal in August or September
1658 show that the practice of paying commissions or rebates in fact
existed and that American Export was harmed by efforts to make ex-
porters not choose its ships. Fabre thereby gave undue preference or
advantage to all traffic on which the commissions or rebates were given
and subjected American Export to undue prejudice and disadvantage
in violation of section 16. If this were a case of Fabre paying a foreign
importer or agent from a foreign country without reference to what
happens in the United States, our laws would not apply to the actions,
but where the payment is used to influence decisions made in the United
States concerning which carrier to choose in routing of cargo originat-
ing in this country and to charge the amount paid out of freight moneys
to forwarders in the United States, our laws apply. The applicable
law is section 16 insofar as it makes it unlawful for any common carrier
by water acting alone and indirectly to subject any particular person
to undue disadvantage. American Export as a particular person was
subjected to undue disadvantage in soliciting exporters in the United
States to choose American Export as the carrier for commodities
originating in the United States. Fabre violated section 16 by its
actions. The sixth exception is not.sustained.

7. The actions and words of respondents’ agents at Barcelona, Spain,
on July 24, 1959, show agreement was achieved between American
Export and Fabre, fixing the commission rates or brokerage that would
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be paid or divided up out of freight moneys for transporting specified
commodities, including tiles, lead oxide, mercury, cork, and lead bars,
to the United States and the absorption of transshipment expenses.
An agreement between two competitors fixing commissions and broker-
age percentages to be paid out of freight, specifying payment of
transshipment expenses on certain commodities, and consulting on how
to meet competition of other carriers establishes an agreement fixing
freight rates, regulating competition, giving special privileges and
advantages, and providing a cooperative working arrangement. The
seventh exception is not substantiated, and an unfiled, unapproved
agreement between American Export and Fabre on subjects described
m sectinon 15 existed and was carried out from July 24, 1959, to Novem-
ber 17,1959, when it was terminated.

8. (a) The testimony and documents showing that American Ex-
port allowed commissions to shippers on freight in varying percent-
ages, both as to types of shippers by commodities and to specified
shippers by name, prove that American Export both alone and in
conjunction with Fabre gave undue preference and advantage to the
particular shippers receiving the commissions or refunds in violation
of section 16, second paragraph, subparagraph “First”. None of the
commissions were shown to have been available to the public generally
or to be in the tariffs. The testimony and documents showing that
American Export allowed adjustments, reductions, or refunds from
manifested rates for shippers of mercury, shelled filberts, olive oil,
onions, and electrical equipment, but not to other shippers generally of
the same commodities, regardless of tariff rates, and gave four named
Alicante shippers a greater percentage commission than all other
shippers, prove that American Export both alone and in conjunction
with Fabre allowed such persons to obtain transportation of property
at less than the regular rates then established and enforced on American
Export’s line by an unfair means in violation of section 16, second
paragraph, subparagraph “Second”. The same evidence, insofar as it
shows only favored shippers were allowed an adjustment or a lower
percentage with no other facts to distinguish them from other shippers,
proves American Export charged or collected a rate or charge which
is unjustly discriminatory between shippers in violation of section 17,
first paragraph.

(b) The documents and testimony showing Concordia dlscounted
westbound freight rates for equipment transported from Seville to
New York by 18 percent for only one shipper proves that Concordia
gave undue preference and advantage to the particular shipper receiv-
ing the discount from the current freight rate in violation of section
16, second paragraph, subparagraph “First”. The same evidence
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proves Concordia allowed such shipper to obtain transportation at les

than the regular rates then established and enforced on Concordia’

line by an unfair means in violation of section 16, second paragraph

subparagraph *“Second”, and charged a rate that was unjustly dis

criminatory between shippers in violation of section 17. With regarc
to the commissions agreed to at Barcelona, applicable to westbounc
shipments out of Seville, Concordia, by making agreements affecting
rates not appearing in tariffs known to the public generally, allowed
shippers to obtain transportation at less than the regular rates then
‘established and enforced on Concordia’s line by an unfair means in
violation of section 16, second paragraph, subparagraph “Second”,
but since all shippers were treated equally there is no undue preference
or advantage under section 16, “First”, and no discrimination under
section 17 as result of these particular acts. It is considered unfair
not to publish the commission so shippers may see what all the terms.
of tranportation are and not have to rely on secret deals between
carriers.

(¢) The testimony and documents showing that Fabre allowed
commissions to shippers on freight in varying percentages, both as to
types of shippers by commodities and to four specified shippers in
Alicante by name, prove that Fabre both alone and in conjunction with
American Export gave undue preference and advantage to the particu-
lar shippers receiving commissions or refunds in violation of section
16, second paragraph, subparagraph “First”. The testimeny and doc-
uments showing that Fabre transported an automobile for a single
shipper without charge and gave four named shippers a greater per-
centage commission than all other shippers prove that Fabre both
alone and in conjunction with American Export allowed such persons
to obtain transportation of property at less than the regular rates then
established and enforced on Fabre’s line by an unfair means in viola-
tion of section 16, second paragraph, subparagraph “Second” The
same evidence, insofar as it shows only favored shippers were allowed
either a greater percentage reduction in freight with no other facts to
distinguish them from other shippers or were not allowed free trans-
portation of automobiles, proves Fabre charged or collected a rate or
charge which is unjustly discriminatory between shippers in violation
of section 17, first paragraph. The preceding report finds no violation
of sections 16 “First” and 17 by any respondent, but the simple asser-
tion in conclusory form that “there is insufficient evidence on this
record” to warrant a finding of violation does not satisfy standards
requiring identifiable record support to refute -what the Examiner
found on this controversial issue. Judge Tenney recently rejected as
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faulty support for injunctive relief sought by the Commission testi-
mony of a witness that was “conclusory rather than factual” and “sup-
plied no facts and figures to support his conclusion that public interest
required the grant of the instant relief”, Federal Maritime Com’n v.
Atlantic & Gulf/Panama Can. Zone, 241 F. Supp. 766 (DCSDNY
1965). The case is not controlling here, but the reasoning contains wise
advice. The Commission also has a responsibility to convince by facts
and reasoning rather than by expecting review courts to accept its
conclusory pronouncements on faith alone in the name of expertise.
The facts showing grants of commissions to named persons and pre-
sumably not to others, refunds to selected named shippers, and paying
forwarders a split of commissions, will have to be explained away by
far more than conclusory assertions. Accordingly, I dissent from the
preceding report insofar as it fails to reach any conclusion as to viola-
tions of sections 16 and 17 of the Act. I would conclude that the ex-
ceptions of American Export, Concordia, and Fabre in 8(a) and 8(b)
are not substantiated and the Examiner should be sustained, except
as to Concordia’s exception in 8(b) regarding the Barcelona agreement
transactions as a violation of section 17. Concordia is correct on the
latter point.

9. Concordia’s exception that the Examiner failed to rule on pro-
posed findings and conclusions is sustainable, although the failure was
not prejudicial because the Examiner disclosed how he would have
ruled. A reading of the Examiner’s decision shows he failed to rule
expressly on each proposed finding as contemplated by section 8(b) of
the APA, which requires that “the record shall show the ruling on
each such finding” or conclusion presented. The reference is to the
preceding sentence affording parties the opportunity to submit “pro-
posed findings and conclusions” and “supporting reasons”. Concordia
used the opportunity and presented proposed findings and conclusions.
Even though the proposed findings and conclusions were dealt with
generally in the decision, and the courts support this technique, Con-
cordia took the trouble to be explicit about its proposals, so it should
have been easy to respond with a more precise compliance with the
law’s directions.

10. With regard to the tenth exception, the Commission initiated
these two investigations on the premise it had jurisdiction over the
respondents and over the subject to be adjudicated. As the facts were
exposed in hearing, it was developed that the acts claimed to consti-
tute violation of law were performed in Europe but involved products
transported to the United States and the freight charges therefor,
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most of which were paid here in dollars: (The tariffs are quoted in
dollars, and it is assumed payment was in the same currency. The
desirability of using dollar currency in our foreign commerce is also
officially recognized in the light of trading conditions at the time.)
The carriers used were chosen by importers in the United States.
Whether the fact that initiating acts were performed and agreements
consummated in Europe deprives us of jurisdiction or not is an issue
that must be considered by others. As far asthe words of the Act are
concerned, the place of action makes no difference if foreign commerce
isaffected. Congress and the President have delegated responsibilities
to the Commission to adjudicate the consequences of actions even
though done outside United States boundaries recognized by inter-
national law. If such delegation is beyond the authority of the Con-
gress or the President, the decision that this is so will have to be made
either on the basis of constitutional or international law as defined by
the judicial branch, or by Congress through amendment of the Act,
or by international agreement. I would defer to higher authority
and make no ruling on the tenth exception.

11. Exception 11 questions the evidence used. Such questions are
discussed above. It is concluded that the evidence, lacking appro-
priate challenge of its basic veracity, is adequate. All the findings
and conclusions are supported by reliable, substantial, and probative
evidence in words and records. The eleventh exception (both parts
(a) and (b)) is not substantiated. Insofar as 11(a) contains a sepa-
rate exception, apart from the question of evidence, as to a conclusion
of violation of sections 15, 16, and 17 of the Act, the exception is dealt
with separately in rulings on exceptions 1 through 8.

12. The basis of American Export’s exception as to compliance
with the APA, our Rules of Practice and Procedure, and the Constitu-
tion of the United States in regard to “procedural due process”, is
that hearing counsel, as propenent of the order alleging violation,
failed to meet the burden of proof. With regard to the latter. no
specific provision of the Constitution is cited, and I do not pass on
the constitutional issue. Presumably such issue will be reviewed in
the courts if the issue is a serious one. Rule 10(o) of the Rules of
Practice and Procedure and section 7(c) of the APA are cited to
require that “the burden.shall be on the proponent of the rule or
order.” Hearing counsel successfully obtained receipt by the Ex-
aminer of all the evidence needed to substantiate the charges in the
order, as discussed in the reasons for overruling the eleventh and pre-
ceding exceptions. What happened was that after identification of
the documents and allowance of testimony concerning them, respond-
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ents did not bring in any invalidating documents or testimony,
although given 3 months to do so. Respondents’ failures may not be
translated into proof of the documents’ inadmissibility or invalidity.
The documents were corroborated to the point where invalidation by
respondents became necessary but was not forthcoming. The twelfth
exception has not been substantiated.

13. There is no express prov151on in section 15 of proof that agree-
ments must be “carried out”, i.e., performed before a violation of the
filing requirement is proven. The violation occurs when an agree-
ment has been proven not to have been “filed immediately”. Before
filing, no approval is possible, because the Commission has nothing
before it to approve. Carrying out, i.e., performing, agreements be-
fore approval is a separate, unlawful act under section 15. Unap-
proved S ( 7 FMC 159
(1962). The thirteenth exception is not substantiated.

Finally, it is noted that the initiating order did not refer expressly
to violations caused by failure to file immediately agreements as dis-
cussed herein, but this issue was known to the parties by the reference
to section 15 of the Act and their claim that no agreements were
entered into which required filing.

FACTS

The facts relevant to the alleged violations and used in the discus-
sion are as follows:

1. A meeting held in Paris, France, on October 6, 1952, is referred
to in a “promemoria” written under American Export letterhead,
signed by the director, Freight Trafic—Europe, as of November 3,
1952, attended by “ourselves, Fabre, and Concordia at which ‘an
agreement was reached on different points’ ” (exhibit 84A, p.2). The
status of the agents or employees of the respondents and their author-
ity to represent their principals or employers at this meeting was not
denied. At this meeting, “a telegram of the following tenor was
despatched to the Secretary of the Spanish Conference” :

“CABLED SPANISH CONFERENCE * * * STOP AS FRIENDLY GESTURE
FABRE AEL HAVE FURPHER AGREED WITH CONCORDIA THAT
PENDING FORMAL MEETING AND HOPED FOR AGREEMENT TO MAIN-
TAIN SPANISH CONFERENCE RATE STRUCTURE FROM THIS DATE
AND REQUEST THAT MEMBERS SPANISH CONFERENCE ASSOCIATE
THEMSELVES WITH SUCH STEPS THEREBY IMPROVING ATMOSPHERE
AND LAYING FOUNDATION FOR SUCCESSFUL MEETING STOP * * *7
(Exh. 84A, p. 3).

American Export was not a member of the “Spanish Conference”,
i.e., the Spanish-Portuguese Westbound Conference, and was not
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bound to observe its rates without an agreement. The telegram also
referred to a “newly formed olive conference now awaiting approval
Maritime Board Washington * * *” and to “olive traffic”. The
traffic was from Spain (including the Port of Seville) and Portugal
to the United States. Copies of correspondence relating to these
subjects were marked for Fabre Line at Marseilles and for Concordia
at Haugesund (exhibit 84A, Tr. 521-525).

2. A meeting was held in Barcelona, Spain, on May 15, 1954, at-
tended by named individuals representing American Export, Con-
cordia, and Fabre. The status of these individuals as agents, officers,
or employees of the respondents and their authority to represent their
principals or employers was not denied. At this meeting the respond-
ents’ representatives prepared a three-page schedule containing, ac-
cording to its title, a “detail of commissions paid at Spanish ports on
westbound cargoes to shippers and forwarding agents in accordance
with the gentlemen’s agreement reached in Barcelona, Spain, on May
15, 1954, with Fabre and Concordia Lines” (exhibit 72). Westbound
cargoes meant cargoes going to the United States. Other details of
commissions paid show at Alicante 5 percent “to all shippers”, except
an essential oil shipper by name, and three named paprika shippers
who received 10 percent. Custom brokers received 3 percent. At
Almeria, almond shippers, and at Malaga, all shippers received 3
percent. At Cadiz, all shippers received 5 percent, but 11 named wine
shippers and shippers of paprika received 10 percent. At Seville,
shippers of general cargo received 3 percent; forwarding agents of
cork shippers, 3 percent; and shippers of essential oils and herbs, 3
percent. Commissions were prescribed as follows:

Percent

Miguelness S. A., Importers of Agricultural Machinery_ ____________________ 3
Macaya S.A., Lube oil importers______________________ o ___ 5
Mobil Oil S.A., Lube oil importers______ - — - -5
Cofinanso, Importers of Tallow._._ — e 3
(Exch. 70)

A “detail on conditions prevailing from Portuguese Ports” states:

LISBON
Rebates on Eastbound Cargo:
General Electric Portuguesa S.A.R.L., Importers of Electrical
Percent
Material e e e 10
Mendes & Anjes Lda., Importers of Stainless Steel________ . ______._ 10

Sardine shippers are granted “a compensation of Escudos 60.—per
ton” on shipments via Portimao (exhibit 71). Importers and east-
bound cargo refer to cargoes coming from the United States. Ameri-

8 F.M.C.



UNAPPROVED SEC. 15 AGREEMENTS—SPANISH/PORTUGUESE TRADE 631

can Export, Concordia, and Fabre are all competitors as common
carriers by water in trade between ports in Spain and Portugal and
ports on the Atlantic Coast of the United States, except that Con-
cordia’s competition is confined to shipments westbound to the United
States from Seville, Spain. The travel report of May 11, 1954, of the
director general for Europe for American Export states the purpose
of his trip was:

“* * * to attend a joint meeting with the representatives of the Fabre Line
and Concordia Line and with our respective agents in Spain (Concordia Line
was present only for what regarded the port of Seville) in order to avoid unneces-

sary competition among the three lines and possibly improve the present freight
situation in Spain.” (underlying in exhibit copy) (Exh. 99, p. 2).

The report listed under each of the Spanish ports which became
subject of actions on May 15, 1954, the names of the representatives
of Concordia and Fabre at those ports. Further, the report stated,
“It was agreed that the agents of the three lines in Seville will get
together every month and will submit the questions that they may
have to principals for decision.” (Id., p.4.) The notes show agree-
ment to revise percentages and recipients from time to time. Other
officials of American Export knew of these arrangements. American
Export’s vice president of Freight Traffic testified as follows:

“Q. Mr. x X x yesterday I asked you if you were aware of any agreement
between Export and Fabre and Concordia, which was entered into sometime
in 1954. Your answer was ‘No, sir, I was not aware of any agreement.” Would
you want that answer to stand on this record this morning?

“A. No.

“Q. Is your answer to that question this morning * * * it would be what,
please?

“A. Yes.” (Tr., 129-130).

A vice president of American Export testified :

“A. Well, it would appear from reading that first paragraph here under ‘Barce-
lona’ (Ex. 99) that-there is a relation there as to what existed before the
meeting took place * * * that these were matters that were reported at the
particular meeting in Barcelona as said to be existing on shipments moving
out of Barcelona. Earlier if you followed through under the same heading,
‘Barcelona’, you would see that there was an endeavor to bring law and order
into the booking of cargo out of the port of Barcelona.

“These were the conditions of brokerage that were to be paid after the meeting
on cargo, below a certain stated amount per ton and above a certain stated
amount per ton. And looking at this document and from my recollection, this
was to be paid to everybody.” (Tr., 383.)

A letter under the letterhead of a general agent for Spain and
Portugal, American Export Lines, Inc., Lisbon, October 7, 1957, ad-
dressed to the general freight traffic manager of American Export
in New York, stated :
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“In whet (sic) refers to Westbound traffic as you know we have a gentlemen’s
agreement with Fabre and Concordia, to which the Spanish Lines have also
adhered.”

The letter was signed by a district director for American Export, and
copies were marked for other officials of American Export participat-
ing in the meetings referred to herein (exhibit 35). Correspondence
in exhibits confirms that these agreements were being carried out.

3. A meeting was held in Alicante, Spain, July 3, 1954, attended
by an agent of American Export and an agent of Fabre. The status
of these persons as agents authorized to act for respondents is not
denied. A translation of their notes (exhibit 64) states that “in
accordance with instructions” from American Export and Fabre “their
respective agents in the port of Alicante * * * got together July 3rd
to consider the conditions established in the principal meeting in
Barcelona, having agreed to the following * * *”. There follows a
statement that “the rates of freight to be applied and which will serve
to determine the refunds agreed upon will be those of the old
S&PNARC” (the Conference). The refunds were 15 percent to
shippers and 3 percent to forwarding agents except four named “firms
to which shall be granted a 20 percent refund plus 3 percent to the for-
warding agents” from Conference rates. Exceptions were made for
melons in cases, orange peels, and “Alluminum hollow” and the ap-
plicable rates were stated in dollars. Orange peels were allowed “15
percent and 3 percent refunds.” The rates on aluminum were
“exclusively for products of the firm” followed by the name of a
Madrid firm (exhibit 64). An American Export interoffice memo-
randum marked “Confidential”, dated September 13, 1954, from the
director—Freight Traffic—Europe to the assistant freight traffic
manager—New York, subject Spanish Traffic Alicante, refers to “the
agreement existing with the Fabre Line” and states, “it has been agreed
by the Alicante agents, viz., ours and the Fabre Line’s, that effective
October 1, 1954, the present refund of 20 percent on the rates of
freight will be reduced to 15 percent on cargo loaded by the following
shippers”, and lists four named firms, “whereas for all other shippers
the refund will be brought down from 15 percent to 10 percent.” The
memorandum shows the signature and lists carbon copies for an agent,
the accounting department and “Seville” (exhibit 123). Corre-
spondence in exhibitions confirms that these agreements were being
carried out.

4. A meeting was held in Seville, Spain, July 22, 1954, attended by
an agent of American Export, an agent of Concordia, and an agent
of Fabre (the translation of the “Minutes”—exhibit 63—is signed by
the above agents on behalf of an agent for American Export and
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“agents” for Fabre and “Agencia Concordia” for Concordia). The
status of these persons as agents authorized to act for respondents is
not denied. The translated minutes show “resolutions” taken to estab-
lish the rate of freight from Seville, Spain, to the United States “for
olives stuffed with anchovies in cases”, corkboard, essential oils, and
medicinal oils. It was “agreed” to write to a named shipper “to find
out the value of essential and medicinal oils”. The meeting was
adjourned with no further business. Correspondence in exhibits con-
firms these agreements were being carried out.

5. A former employee of American Export (from July 1952 to
August 1960—Tr., 588) as solicitor for westbound traffic from the
Mediterranean area with the title of assistant traffic manager, advised
the Genoa office of American Export that Fabre’s New York agent by
telegram dated September 2, 1958, “advises Fabre and your office
agreed quote leadbars Spain USNH dollars 14 ton advise urgent” ex-
hibit 109). With regard to the meaning of this cablegram, the witness
whose name appears as sender was asked :

“Q. * * * what was the purpose of your advising the Genoa office of a §14 rate
arrived at between yourselves and Fabre?

“A. Well, I get calls from time to time from the importer and these—you are
quoting the same rate as the Fabre Line. I try to get—many a time I call the
competitor and find out what they are quoting. In this case, I couldn’t get any
information, so I cabled Spain—I cabled Genoa, I should say, in this case.”
(Tr., pp. 608-609.)

There is no disproof that this agreement was carried out.

6. A witness employed by a forwarding company in New York
having an agent in Portugal testified, and exhibits showed, that in
1958 (Tr., p. 686—referred to as “in the summer; August or Septem-
ber” 1958 in connection with shipments of petroleum products) the
practice existed whereby part of the freight paid to Fabre for trans-
portation eastbound to Portugal was refunded and the refund was
divided between a Portuguese forwarding agent and the ultimate
receiver of the goods or paid to consignees (exhibit 56). The refund
was 714 percent and 10 percent of freight paid (exhibits 10, 13, 16,
18, 27, 56; Tr., 692-702). Importers in Portugal, in response to the
agent’s solicitation efforts, would request that the forwarder’s services
be used by means of instructions to U.S. exporters to make shipments
through the forwarder (Tr., 685). The agent was paid a commission -
for every shipment obtained (Tr.,686). The exporting shippers chose
the carrier to be used. 'When American Export was chosen by Ameri-
can exporters, the Portuguese importers refused to pay the forwarding
charges “and other insurance and departmental expenses” because
American Export should not have been chosen (exhibits 178, 174, 175,

8 F.M.C.
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176). American Export’s Lisbon agents advised the Genoa and New
York office that an importer of lubricating oil products was “lately
approached by representatives of Fabre Line * * * who have granted
them a bonus on freights of 7 percent * * *” (exhibits 16 and 18).
Elsewhere the “bonus” was referred to as a “rebate” (exhibit 14).

7. A meeting was held in Barcelona, Spain, July 24, 1959, attended
by two individuals representing American Export and a representative
of Fabre and their respective agents at 10 cities in Spain. The min-
utes are signed by the American Export and Fabre representatives
(exhibit 92). The minutes contain a statement of the “brokerages
and/or commissions payable at Spanish ports Barcelona/Seville
range” which “have been agreed upon, effective July 17, 1959”. The
agreed amount was “5 percent on the net revenue” except that tiles,
lead oxide, mercury, cork, and lead bars were assigned other specified
percentages. At the -ports of Barcelona, Tarragona, Alicante, or
Malaga, there was a “division of the 5 percent brokerage and/or com-
mission” and it was “agreed among agents that the distribution will
be 314 percent for the shipper/forwarding agent and 114 percent to
the Custom House broker involved”. “It is further agreed that the
lines will absorb transhipment expenses * * *”. .The minutes con-
tinued: “In order to meet the action of competitive lines, it is hereby
agreed that agents at any particular port may consult the agent of the
other line * * *” (exhibit 92). All of the foregoing applied to
cargoes to or from the United States. The American Export repre-
sentative acknowledged he knew the meeting was to be held and the
subjects to be discussed (exhibit 2). A copy was marked for a vice
president of American Export with a detailed note concerning the
purpose of the meting. Other proofs indicate these agreements were
being carried out.

8. (a) American Export, on March 17, 1954, relative to a shipment of
2,500 flasks of Spanish mercury shipped from Cadiz to New York,
covered by bills of lading “Nos. 9 and 10,” wrote its general freight
agent after referring to the rate shown on the manifest as $25 per ton:
“This will be your authorization to adjust the rate on the above ship-
ment to $20.50 per ton.” (Exhibit 75.) Similar adjustments at dif-
ferent times in the same trade were made with respect to 4,750 flasks
to $21 per ton (exhibit 77) and 2;500 flasks to $21 per ton (exhibit 78).
On June 22, 1953, relative to a shipment of shelled filberts in 400 bags
shipped from Barcelona to New York, covered by Bill of Lading 14,
American Export’s freight traffic manager wrote its general frelght
agent, after referring to the rate shown on the manlfest of $33 per ton
as the tariff rate, “This will be your authorization to adjust * * * to
$30 per ton.” (Exhi-bit 79.) On January 28, 1953, relative to 34 bills

8 F.M.C.
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of lading, Seville to New York, 2 bills of lading, Seville to Boston, 2
bills of lading, Seville to Philadelphia, and 5 bills of lading, Malaga
to New York, covering drums of olive oil, authorization was given “to
adjust the rates on the above shipments to $9.00 per ton” from the
manifested tariff rate of $21 per ton (exhibit 81). Similar adjust-
ments were made on Barcelona to New York shipments (exhibits 82,
84). The New York office of American Export was asked to refund,
pursuant to agreement with an olive oil exporter, $288.48 to cover a
reduction “on the established rate of $21.00 per ton on all their ship-
ments of Olive Oil to U.S.N.A. ports”. It was noted that “freights
were payable at destination” and asked that payments be made to the
exporter’s New York agents in terms of dollars (exhibit 85). Similar
refunds were made to New York agents of exporters of onions shipped
from Seville to New York, resulting in a freight different from what
was shown on bills of lading (exhibit 86). Other factually similar
transactions were shown (exhibit 88; Tr., 141, 142, 151, 154, 155, 252
257,327, 328, 346, 347, 506-515, 536-538). Reductions in 1955 and 1956
from manifested rates on shipments of electrical equipment from the
United States to Spain were shown (exhibit 89; Tr., 4244, 58).

(b) Concordia on October 15, 1958 (referring to “yesterday”)
“agreed” to a “demand” for an “18 percent rebate on the current
freight rate” on certain equipment shipped from Seville to New York
(exhibit 186). The letter, on Agencia Concordia Line, Sevilla
(Spain) stationery, dated October 15, 1958, addressed to Concordia’s
New York agent, stated, “The rebate is to be deducted at yours when
collecting the freight”. The “yours” refers to the addressee agent of
Concordia’s office in New York (exhibit 186). Other documents
confirm shipments and a bill of lading and schedule of eight shipments
from Seville, Spain, westbound, are shown. There was also evidence
of a dispute over the higher eastbound rate in comparison with the
lower westbound rate, but this had no relation to the 18 percent reduc-
tion or discount from the “current freight rate,” whatever it was
(exhibits 186, 187). The testimony as to the dispute tended to obfus-
cate the true transaction by a discussion of the consequences of trans-
shipment, and the fact that the disputed rate involved an increase in
applicable freight (Tr., 466-491).

(c) Fabre refers in a response from Marseilles, France, dated Sep-
tember 20, 1954, to reports from its U.S. representative in New York
to not recalling “having agreed to the free transportation” of an auto-
mobile for a shipper but stated, “we are not opposed to renewing this
gesture if it was not made uselessly last year” (exhibit 172, pp. 4-5,
heading “AUTOMOBILE POUR M. FELIX GOZLAN”) (a trans-
lation is in exhibit 171).

8 F.M.C.
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9. The President of American Export, by-letters dated November
17, 1959, wrote the managing director of Fabre Line and the president
of Concordia Line, “if and to any extent any such agreement exists
between our companies * * ¥ it is terminated forthwith”. The
reference was to agreements relating to cargo moving between Spanish
and Portuguese ports and ports in the United States. There is no
evidence in the record and no claim that any alleged agreement herein
was terminated before the date of these letters. Concordia provided
transportation service only from Seville, Spain, westbound to the
United States (Tr., 555).

10. Shipments of many commodities, olives in particular, are con-
trolled in the United States by importers. Freights were payable at
destination (United States) and receivers “had at all times a word to
say regarding the routing of cargo” (exhibit 84A).

11. The record shows without denial, and it is substantiated by the
files of the Commission, that no true copy or true and complete
memorandum of any agreement subject of the proceedings was filed
immediately or at any other time with the Commission.

FinpiNgs aND UrtiMate CONCLUSION

Based on these facts and the reasons advanced, the decision of the
Presiding Examiner should be affirmed with only the reservations
noted herein.

FEDERAL MARITIME COMMISSION

WASHINGTON, D.C.

No. 890

Ix THE MATTER OF UNAPPROVED SECTION 15 AGREEMENTS—SPANISH/
Porrucuese TraDE

No. 891

In THE MaTTER OF RaTES, CHARGES AND PrACTICES OF CARRIERS EN-
GAGED IN THE TrRADE BETWEEN UNITED STATES AND SPAIN/PORTUGAL

This proceeding was instituted by our predecessor, the Federal
Maritime Board, upon its own motion. Investigation of the matters.

8 F.M.C.



UNAPPROVED SEC. 15 AGREEMENTS—SPANISH/PORTUGUESE TRADE 637

involved having been completed by the entry, on the date hereof, of
the Commission’s report containing its findings and conclusions, which
report is made a part hereof by reference:

1t is ordered, That this proceeding be and it is hereby discontinued.
By the Commission.

(Signed) Traomas List
Secretary.
8 F.M.C.
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Seeciar. Docker No. 397

Barr Surerina Co., Inc.
V.

Arrantio Lines, Lip.

Application under Rule 6(b) for pérmission to grant refund of portion of freight
money. Denied.
Stephen Doolos, Esq., for respondent Atlantic Lines, Ltd.

IniTiar Decision or Epwarp C. JorNsoN, Presiping EXAMINER !

PRELIMINARY

In this proceeding Atlantic Lines, Ltd. (Atlantic), styles itself as
respondent and asks permission to pay $977.06 to Barr Shipping Co.,
Inc. (Barr), named herein as the complainant. In pertinent part
Atlantic’s application states:

THE FACTS

“This application for an order authorizing the payment to the
above named Complainant of 44 Beaver St., New York, N.Y., the
sum of nine hundred seventy-seven dollars and six cents ($977.06), as
reparation in connection with a shipment being specifically described
as follows:

(1) Commodity, creosoted yellow pine, one shipment consisting
of 23 bundles, measuring 807 cubic feet, weighing 80,962 pounds
from New York to St. Thomas, Virgin Islands. Sdid shipment
went forward on the M/V Atlantic Pearl, Voyage #10-South and
is covered by Bill of Lading No. 27, New York/St. Thomas, dated
July 27,1964, a copy of which is enclosed.

The shipper as indicated on the bill of lading is Cross Austin & Ire-
land Lumber Co., with consignee shown as IT.T. Caribbean Sales &
Service, Virgin Islands Telephone Corp. at Charlotte Amalie, St.

1 This decision became the decision of the Commission on August 6, 1965, and an order
was issued denying the application. '

638 8 F.M.C.
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Thomas, Virgin Islands. The freight figures for the subject ship-
ment are as follows:

809624 @ 40.00/2000H - e 1,619.24
Tonnage due, 0.50/22404 ______ 18.07
Landing charges, 0.216/100# . 174. 88

1,812.19

Payment in full has been received by this office from Messrs. Barr Shipping Co.,
Inc., their check number 01496, dated 7-31-64.

While under the provisions of Atlantic Lines, Ltd., Southbound Freight Tariff
No. 3, F.M.C.—F. No. 3, the rate is correct, and Atlantic Lines, Ltd., is no way
in violation of any of the provisions of the Shipping Act of 1916, as amended.

The shipper has based his freight calculations on the rate charged by the
Alcoa Steamship Co., and has refused to reimburse Messrs. Barr Shipping Co..
Inc., for any amount in excess of this figure.

On the basis of the Alcoa Steamship Co. tariff, the subject shipment would
be freighted at follows:

17,989 B/F @ 31.50/1000_ e 566. 63
Plus 20% since c¢reasoted. . oo e 113. 33
Landing charges, 7.62/1000- - - oo 137. 09
Tonnage AUeS - e e 18. 07

\ 835.13

The difference between the above and the freight charged by Atlantic Lines,
Ltd., is $977.06, and as we have been paid in full, Messrs. Barr Shipping Co., Inc.,
are now out of pocket in this amount.

Under these circumstances, Atlantic Lines, Ltd., shall with the authority and
permission of the Commission agree to the refund in question.

ComMENTS AND CoNCLUSION

Beyond the scanty facts submitted in this complaint, it would appear
that there is no basis for equitable relief or the granting of any refund,
as requested. Admittedly, the southbound freight tariff provisions
of Atlantic Lines, Ltd., covering this commodity provided for a total
charge of $1,812.19 for the services performed and Barr Shipping Co.,
Inc. (Barr), freight forwarder and broker of New York City, has paid
the full amount involved. The shipper, Cross Austin & Ireland Lum-
ber Co. (Cross Austin) discovered, it would appear, altogether too
late, and unfortunately for them, that Alcoa Steamship Co.’s (Alcoa)
tariff was less and that Alcoa would have covered the shipment in-
volved for the lesser amount of $835.13. '

The shipper, Cross Austin, has refused to reimburse Barr Shipping
Co., Inc., for any amount in excess of this lesser figure of $835.13 and
respondent Atlantic Lines, Ltd., now seeks authority to refund to
Barr Shipping Co., Inc., the difference of $977.06.

8 F.M.C.



640 FEDERAL MARITIME COMMISSION

On this record there is no basis for a finding that the carrier, at
any time, intended to apply other than the rate which was charged.
There was no misquotation of any rate, no showing of any inadvert-
ence, oversight, or inadequacy on the part of anyone involved in this
proceeding. The rate charged was the rate on file by Atlantic Lines,
Litd., even though it was a rate in excess of that charged by a compet-
ing line (Alcoa). There is no showing that the rate charged was
unreasonable and unjust. In consequence, the application for per-
mission to make the refund is accordingly denied.

Section 2 of the Intercoastal Shipping Act, 1933, as amended,
requires that any common carrier by water in domestic commerce
charge and collect the legally applicable tariff rates on file with the
Federal Maritime Commission and in effect at the time the services
were performed. Respondent Atlantic Lines, Ltd., is therefore re-
quired to collect the applicable tariff charges or exhaust all available
legal remedies in an attempt to do so.

(Signed) Epwarp C. Jounson,
Presiding Ezxaminer.
8 F.M.C.
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Seeciar Dockrr No. 396

Sea-Laxp Service, INC.—APPLICATION T0 WAIVE UNDERCHARGES

Application under Rule 6(b), for permission to waive undercharges on ship-
ments of general cargo in the domestic offshore trade between New York
and Puerto Rico, granted.

C. H. Wheeler for Sea-Land Service, Inc.

.

Intrian Decision or Bengamin A. Tureman, Hearing EXAMINER 2

This application seeks approval for the waiver of undercharges
totaling $476.15 on 257 shipments tendered to Sea-Land Service, Inc.
(Sea-Land), by shippers in the New York Metropolitan area during
the period from December 1, 1964, through December 4, 1964.

Sea-Land maintains a “containerized” service between New York
and Puerto Rico for the land-water transportation of general cargo.
As part of the service, Sea-Land provides a pick up and delivery of
cargo at. inland points. The pick up and delivery is performed by
motor carriers licensed by the Interstate Commerce Commission (ICC)
to operate between the inland points and Sea-Land’s New York termi-
nal. The motor carriers charge Sea-Land in accordance with their
ICC tariff. Sea-Land’s rules, regulations and charges governing
pick up and delivery are published in its Freight Tariff No. 7, FMC-F
No. 32 filed with the Federal Maritime Commission (Commission).

On October 16, 1964, Sea-Land issued and filed with the Commission
3d Revised Page No. 7, FMC-F No. 3, increasing, effective December 1,
1964, certain of its pick up and delivery rates in the New York Metro-
politan area. This was done because the motor carriers were pro-

? Commissioner Patterson dissents because he holds that the conclusion of the majority
supporting the Examiner’s disposition of the issues is not in compliance with the law
as he interprets it. The tariff filing rule in sec. 18(a) of the Shipping Act is just as
stringent as the requirements of sec 18(b). The significant point is compliance with the
law not whether it would be ‘“equitable’” which is the Examiner’s unexplained reason
for not enforcing the filed tariff.

2This decision became the decision of the Commission on August 12, 1965, and an
order was issued granting the application.

3 Sea-Land’s rates for the water transportation are contained in its Outward Freight
Tariff No. 2, FMC-F No. 3 (Pan-Atlantic SS Corp. FMC-F serfes) but are not pertinent
to this proceeding.

8 F.M.C.
641
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posing to revise their tariffs to increase the level of charges by approxi-
mately 7 percent effective December 1, 1964. Sea-Land’s revised rates
were intended to compensate it for the increases it would be paying
the motor carriers.

On or about November 24, 1964, Sea-Land learned that the motor
carriers had deferred publication of their increased rates. Not desir-
ing to put its increase into effect first, Sea-Land on November 24, 1964,
petitioned and received special permission from the Commission to
cancel Sea-Land’s proposed increase set forth in 3d Revised Page No. 7.
Accordingly, Sea-Land issued 4th Revised Page No. 7, canceling the
proposed increases effective December 1, 1964.

Due to a clerical omission 4th Revised Page No. 7 was inadvertently
not filed with the Commission and, therefore, never became effective.
Sea-Land, however, under the impression that it was in effect, printed
and distributed the page among the users of its tariff. Under these
circumstances, the applicable rate effective December 1, 1964, was the
increased rate shown on 3d Revised Page No. 7.

On the afternoon of December 3, 1964, Sea-Land became aware of
its failure to file. Immediately, it petitioned the Commission for
special permission to issue on not less than one day’s notice another 4th
Revised Page No. 7 canceling the increases. On December 4, 1964,
the Commission again granted special permission. On the same day,
Sea-Land issued a second 4th Revised No. 7 bearing an effective date of
December 5, 1964. This revised page was duly filed with the Com-
mission, thereby canceling the increase as of December 5, 1964, and
restoring the rates that had previously been in effect for over two
years.*

From December 1 through December 4, 1964, while the increased
rate was applicable, Sea-Land picked up 257 separate shipments for
movement through its transportation system. Sea-Land billed the
shippers at the lower rate as shown on 4th Revised Page No. 7 but did
not bill any of them at the increased rate and collected no part of the
increase. The 257 shipments weighed a total of 399,887 pounds. The
total amount billed was $2,208.55. The applicable rate charges totaled
$2,684.70. The difference yields the undercharges of $476.15 for
which approval to waive is requested.

Sea-Land states there are no shipments other than the 257 listed
herein entitled to consideration by the Commission.®

& See Original Revised Page No. 7, FMC-F No. 3, effective October 15, 1962, on file

with the Commission.
5 There are no other parties to this proceeding.

8 F.M.C.
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DISCUSSION

The application does not include shippers’ certificates as set out in
the form in Appendix II (5) of the Commission Rules.® In response
to FMC’s request that the application include such certificates, Sea-
Land replied that it would not be possible to comply, would create too
great a burden on all parties and that no “real purpose would be served
by obtaining the requested certificates, since neither shipper nor
consignee could certify that the charges had been borne and paid by
them.”

Sea-Land could comply with the Rules by obtaining and filing: a
modified certification as to each shipment conforming to the facts
herein. However, the 257 undercharges range from $0.02 and $0.28 to
$6.50; the average undercharge is $1.85; and about, 155 of the 257
items do not exceed $1.50. Under these circumstances to require
Sea-Land to obtain a modified certificate would cause Sea-Land undue
hardship in that Sea-Land would be compelled to incur excessive cost
in relation to the amount of the undercharge, undergo considerable
inconvenience and expend a disproportionate amount of time. Such
a requirement would not further the purpose of the special docket
proceeding which “is designed to reduce, insofar as possible, the time
and expense of the parties, the Commission and its staff.” Special
Docket No. 268, Scuth Atlantic & Caribbean Line, Inc., mimeo decision
dated June 30, 1964. Accordingly, pursuant. to Rule 1(i) the require-
ment of filling the shippers’ certificates is hereby waived.

There is no question that the legal rates for the shipments in ques-
tion during the period December 1 through December 4, 1964, were
the increased rates stated in 3d Revised Page No. 7. Sea-Land, how-
ever, has charged the lower rate stated in the 4th Revised Page No. 7.
The provisions of section 18(a) of the Shipping Act of 1916, as
amended, and section 2 of the Intercoastal Shipping Act of 1933,
make it unlawful to charge or demand or collect or receive a greater
or less or different compensation for the rates, fares, and/or charges
which are specified in the schedules filed with the Commission and in
effect at the time of the shipment. The facts show that. the failure
to file the first 4th Revised Page No. 7 with the Commission was
neither deliberate nor intentional and was due solely to the error of
the carrier. Under the circumstances it would not be equitable that
the burden of this failure should fall on the innocent shippers.

The shipments considered herein were transported in the domestic
off shore trade. In such instances, the Commission has held that under

¢ This certificate reads as follows:

“I hereby certify that charges of $________ on the shipments involved herein
were pald and borne as such by . ____________ Company, and by no other.”

8 F.M.C.
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the authority granted by section 18(a) of the act and section 4 of the
Intercoastal Act, the special docket technique long used by the Com-
mission is applicable.’

It has been held that when rates are maintained for some time,
increased for a short period, and then reduced to the former basis, a
presumption arises that the advanced rate was unreasonable.® In this
instance, the presumption is buttressed by the fact that the increase
was put into effect to compensate for a cost that did not materialize,
1.e.,the proposed increase of the motor carriers.

The lower rate has been in effect since October 13, 1962, except for
the four days in question. Examination of the Commission records
show no evidence of any complaint about the reasonableness of the
lower rate since its inception.® Under these circumstances, an active
rate in existence for this length of time is presumptively reasonable.*

Under the special circumstances of this record, it appears clear that
the lower rate was reasonable and the advanced rate was unreasonable
and unjust to the extent of the increase.”

No discrimination will result as among shippers if the application
is granted because there were no shipments made via Sea-Land during
the period in question out of the New York Metropolitan area other
than those which are the subject of this proceeding.

The application is accordingly granted.*?

(Signed) BexsamiN A. THEEMAN,
Presiding Examiner.
Marcu 18, 1965.

7 Note the language on pages 6 and 7 of the mimeographed decision of the Commis-
sion dated January 13, 1965 in Special Dockets Nos. 377 and 378, Ludwig Muller Co., Inc.
v. Peralta Shipping Corp., Agents, etc., Application of Lykes Bros. Steamship Co., Inc.

8 Auburn Mills v. Chicago & A.R. Co., 221 1.C.C. 475, 507, citing Ocheltree Grain Co. V.
St. Louis & S.F.R. Co., 18 1.C.C. 46; Millar v. N.Y. Central & H.R.R. Co., 19 I1.C.C. 78;
Gannet Co., Inc. v. B. & 0. RR. Co., 219 1.C.C. 617. See also H. Kramer & Co. v. Inland
Waterways Corp., 1 U.S.M.C 630, 632.

9 See Holly Sugar Corporation v. Alton Railroad Co. et al., 216 1.C.C. 85, where the 1CC
stated on page 90 that it ‘‘has recognized that in determining the reasonableness of rates
in the past, consideration should be given to the fact that during the time they were in
effect no complaint thereof was made.”

10 In the Matter of Sugar from Virgin Islands to the United States, 1 U S.M.C. 695, 697 ;
Gulf Westbound Intercoastal Soya Bean Oil Meal Rates, 1 U.S.8.B.B. 554, 560; S. H. Kress
& Co. v. Baltimore Mail Steamship, etc., 2 U.S.M.C. 450, 451, 452. Also, Crude Petroleum
from Mississippi to 1llinois, etc., 255 1.C.C. 763, 765.

1 See Oxenberg Bros. Inc. v. United States, 3 FMB 583, cited on page 7 of 8pecial Dockets
Nos. 377 and $78, supra; also H. Kramer & Co. v. Inland Waterways Corp., supra at
page 632.

12 Under circumstances closely similar to those contained in this record, the Commission
granted the waiver requested on the basis that the nonfiling of the page of the tariff was
an unfair practice. See Y. Higa Enterpriges, Ltd. v. Pacific Far East Lines, Inc., 7T FMC
62, 64, decided January 18, 1962.

8 F.M.C.
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No. 1082

Taarcuaer Grass Manuractoring Co., INc.
.

Sea-Lanp Service, INc., Puerto Rican Division

Decided August 13, 1965

Minimum rate of $300 per trailerload for transportation of glass bottles from
Jacksonville to Puerto Rico with transshipment at Port Newark found (1)
not to be unjust and unreasonable; and (2) not to favor Port Newark
shippers to the undue or unreasonable prejudice or disadvantage of Jack-
sonville ‘shippers.

Raymond W. Mitchell and Cherles S. Doskow for complainant.
C. H. Wheeler for respondent.

REPORT

BY THE COMMISSION: (John Harllee, Chairman; John S. Pat-
terson, Vice Chairman; Ashton C. Barrett, James V. Day, and
George H. Hearn, Commissioners)

This proceeding was initiated by the complaint of Thatcher Glass
Manufacturing Co., Inc. (Thatcher), against Sea-Land, Inc., Puerto
Rican Division (Sea-Land), alleging that Sea-Land’s minimum charge
of $500 per container on shipments moving between Jacksonville, Fla.,
and Mayaguez, Puerto Rico, are unduly and unreasonably prejudicial,
unjustly discriminatory, and unjust and unreasonable in violation of
sections 16 and 18 of the Shipping Act, 1916, and sections 3 and 4 of the
Intercoastal Shipping Act, 1983. Thatcher seeks reparations in the
sum of $2,036.19.

Examiner Benjamin A. Theeman in his Initial Decision concluded
that Thatcher had failed to establish any of the alleged violations and
recommended dismissal of the complaint. Exceptions and replies
have been filed. No oral argument was requested and none was held.
Exceptions and proposed findings not discussed in this report nor
reflected in our findings have been considered and found not justified
by the facts, or not related to material issues in this proceeding.

8 F.M.C.
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FACTS

Thatcher is a domestic manufacturer of glass bottles and containers
and maintains plants at Elmira, New York, Streator, Illinois, Law-
renceburg, Kansas, Saugus, California, and Tampa, Florida.

Respondent, Sea-Land, is a common carrier by water operating in
the offshore domestic trade and the coastwise trade. The offshore
domestic trade is conducted by the Puerto Rican Division of Sea-Land,
and the coastwise trade is conducted by Sea-Land’s Coastwise Divi-
sion. Under Sea-Land’s general management each division is set up
as a separate operating division, each has its own vessels, personnel,
terminal facilities, etc., and each division maintains separate books and
accounts and files separate tariffs. For the period in question, the
Coastwise Division provided a weekly service between ports of the
Gulf and Atlantic Coasts including Jacksonville and Port Newark.
The Puerto Rican Division offered a direct service between Baltimore
and Port Newark on the U.S. Atlantic Coast and San Juan, Ponce, and
Mayaguez, Puerto Rico.

In addition the Puerto Rican Division offered an indirect service
from Jacksonville to Puerto Rico by loading the cargo aboard a Coast-
wise Division vessel at Jacksonville, carrying it to Port Newark, and
there placing it aboard a Puerto Rican Division vessel for shipment to
Puerto Rico.! The total distance of the indirect route is about 2,400
miles, and the distance from New York to Puerto Rico is about 1,500
miles. A carrier operating directly between Jacksonville and Puerto
Rico would travel a distance of approximately 1,300 miles. Although
Sea-Land’s applicable tariff did not mention transshipment at Port
Newark, the record is clear that Thatcher was aware that Sea-Land
maintained no direct service from Jacksonville to Puerto Rico.

On September 29, 1962, Thatcher shipped via Sea-Land from Jack-
sonville to Mayaguez five trailer loads of glass bottles manufactured at
its Tampa factory; four of these weighed 24,006 pounds each, the fifth
weighed 24,229 pounds. In October Thatcher shipped four trailer
loads each weighing 23,500 pounds. All of the trailer loads in ques-
tion measured in excess of 1,400 cubic feet.

At the time the shipments in question were made, Sea-Land’s
applicable tariff was Outward Freight Tariff No. 2 on file with the
Commission as FMC-F No. 3. The applicable rate on glass bottles
from all ports of call to Puerto Rico was 115 cents per 100 pounds ex-
cept that from Jacksonville, the tariff provided that “* * * trailer

1In April 1963, Sea-Land commenced a direct service between Jacksonville and Puerto
Rieo. In August 1968, direct service ceased, and Indirect service was reestablished.

8 F.M.C.
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load shipments will be accepted, subject to the following minimum
charges per trailers. * * *

Dry cargo or open top trailer. (Tor the purpose of this rule, a trailerload
shipment of dry cargo is defined as one that weighs 24,000 1bs. or more or meas-
ures 1,400 cubic feet or more.) $500.00 per trailer.”

Accordingly, Thatcher paid freight at the rate of $500 for each
trailer load, a total of $4,500. The same cargo computed at the rate
of 115 cents per 100 pounds totals $2,463.81. The difference between
the two totals, or $2,036.19, is the amount claimed by Thatcher as
reparation.?

In his initial decision the Examiner found that the $500 per trailer-
Joad minimum rate from Jacksonville to Puerto Rico had not been
shown (1) to be unjust or unreasonable or (2) to illegally favor Port
Newark shippers to the undue or unreasonable prejudice or disadvan-
tage of Jacksonville shippers. We agree with the Examiner.

DISCUSSION AND CONCLUSIONS

The gravamen of Thatcher’s complaint is that Sea-Land’s rate out
of Jacksonville is too high, yet it has presented no evidence to demon-
strate the unjustness or unreasonableness of this $500 minimum charge.
To the contrary, Sea-Land has shown that the rate is insufficient to
cover the cost of transporting the bottles from Jacksonville to Puerto
Rico.

We are of the opinion, therefore, that the Examiner properly con-
cluded that on the record the $500 minimum rate from Jacksonville
to Puerto Rico had not been shown to be unjust or unreasonable within
the meaning of section 18 of the Shipping Act, 1916, and of sections
3 and 4 of the Intercoastal Shipping Act, 1933.

Thatcher also contends that the difference between the rate from
Jacksonville as compared to the rate for the carriage of like articles
from other ports results in undue preference, prejudice or discrimina-

4 For the purpose of this proceeding and ease of calculation, the parties used a standard
trailer load of glass bottles having a cubic content of 1,800 cu. ft. and a weight of 24,000
1bs. On this basis the following schedule shows the approximate rate per cubic foot and

per hundred pounds for a trailer load shipment by Sea-Land from Jacksonville and from

Port Newark.
Rate (Cents/Cu. Ft.) Rate (Oents/CWT) Rate Per TL

(Dollars)

Jacksonville/Puerto Rico (via
Port Newark) - oo 27.8 208. 0 500. 00
Port Newark/Puerto Rico____. 15. 3 115.0 276. 00

The record shows that for bookkeeping purposes, Sea-Land allocated the revenue received
in the Puerto Rican trade on the basis of 40 percent to Coastwide Division and 60 percent
to Puerto Rican Division. The distribution was based on the distance in the leg covered
by each division in the Puerto Rican trade. There has been no showing that this alloca-
tion reflected either rates or costs.

8 F.M.C.
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tion in violation of section 16 First of the Shipping Act, 1916, as
alleged. This contention is grounded on the allegation that Sea-Land
had failed to justify its indirect service from Jacksonville to Puerto
Rico. Thatcher argues that this results in the application of a higher
charge from a port closer to the destination of the goods than from a
more distant port which in turn subjects Thatcher to the payment of
rates which are unduly discriminatory. '

We agree with the Examiner who correctly concluded that Sea-Land
legally initiated and maintained its indirect service and that the Com-
mission does not have the power to compel a direct service.?

Therefore, absent a direct service from Jacksonville, the fact of
transshipment plus its attendent costs does warrant the existence of a
higher level of charges from Jacksonville than from Port Newark.

Thatcher asserts it received no benefits from the 900-mile backhaul
from Jacksonville to Port Newark, but that the additional transit time
and extra handling at Port Newark is detrimental to its operations.
Yet Thatcher has produced no evidence to substantiate its position that
the backhaul has caused it any loss or delay in connection with any of
itsshipments. In fact,although there were alternate carriers available
to it, which offered direct service from Florida to Puerto Rico,
Thatcher continued to transport its cargo via Sea-Land’s vessels.*
Thatcher testified, in effect, that it used Sea-Land because (1) the type
and quality of Sea-Land’s service was of major importance to
Thatcher’s Puerto Rico business and (2) Sea-Land’s rate was lower
than TMT’s or SACL’s.

On the basis of this testimony, it is clear to us, as it was to the Ex-
aminer, that in evaluating the services available to it, Thatcher did not
allow the transshipment factor appendant to Sea-ILand’s indirect serv-
ice to deter it from making use of that service.

Section 16 first makes it unlawful for any common carrier by water
to make or give any undue or unreasonable preference or advantage to
any particular person, locality, or description of traffic in any respect
whatsoever. By its express terms, this section provides that only
those preferences or advantages which are undue or unreasonable are

2 See Harbor Commission, City of San Diego, California v. Matson Navigation Company,
7T FMC 394, 400 (1962).

4 During September -and October 1962, TMT Trailer Ferry, Inc. (TMT) maintained a
direct containerized service from Jacksonville and Miami, Fla., to San Juan, Puerto Rico.
South Atlantic & Caribbean Line, Inc. (SACL) maintained a direct but noncontainerized
service from Savannah, Ga., and Miami, Fla., to San Juan, Puerto Rico. ‘The rate for a
comparative trailer load on TMT to San Juan was 32¢/cu. ft. or $576/TL. On SACL it
was 28¢/cu. ft. or $504/TL.

In December 1962, two additional lines, Waterman of Puerto Rico and Indian River
Towing Co., commenced direct service to Puerto Rico at a rate for a comparative trailer
load of 31¢/cu. ft. or $558 a trailer load. One was the Indian River's service out of
Tampa ; Waterman’s was from Mobile, Ala,

8 F.MC
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deemed to be unlawful. A discrimination in rates, resulting from a
substantial difference in the cost of operation, in the services per-
formed, or in the transportation conditions, may not be unreasonable.®
Indeed, in Philadelphia Ocean T'raffic Bureaw v. Export SS Corpora-
tion,1 USSBB 538, 541 (1936), the Shipping Board stated :

The uniformity of treatment contemplated by the Shipping Act is a relative
equality based upon transportation conditions only. To justify an order com-
pelling the equality of rates, the complainant must show a substantial similarity
of conditions surrounding the transportation under the rates sought to be
equalized.

As the Examiner found, Thatcher has failed to show a similarity of
transportation conditions in the two trades. Absent such a showing
of similarity, there is no sound basis for a comparison of the charge
from Port Newark to Puerto Rico with the charge from Jacksonville.
Thatcher again disregards the fact that Sea-Land’s indirect service is
legally maintained and that absent a direct-service traffic moving out
of Jacksonville must be backhauled some 900 miles to Port Newark.
In this connection, Sea-Land has shown that substantial differences in
circumstances and costs are incurred incidental to its common carriage
of goods between Jacksonville and Puerto Rico as opposed to the trans-
portation of goods between Port Newark and Puerto Rico.

The record shows that the additional services performed by Sea-
Land due to its indirect service consist of making the booking arrange-
ments at Jacksonville, dispatching a container to pick up the freight,
stevedoring the container aboard a coastwise vessel, transporting the
cargo to Port Newark, and tendering it to a Puerto Rican Division
vessel for carriage to Puerto Rico.

Sea-Land testified that due to the difference in operation it incurred
an increased cost of $.097 per cubic foot to transport cargo to Puerto
Rico via Port Newark and that it was because of the additional expense
involved in the indirect movement that it established the $500 mini-
mum rate.® Thatcher objects to the adoption of Sea-Land’s cost

5U.8. v. Illinois Cent. R.R., 263 U.S. 515, 524 (1924).

¢ Evidence was Introduced at the hearing by Sea-Land showing the cost incurred by it
in transporting a cubic foot (cu. ft.) of cargo from Jacksonville to Puerto Rico indirectly

(via Port Newark), and from Port Newark to Puerto Rico directly during 1962. This
cost may be summarized as follows:

Ports Cost (cents)
(1) Jacksonville/Port Newark___ e 0.190
Port Newark/Puerto RiCO_.. e . 379
TOtal e —————————— . 569
(2) Port Newark/Puerto RICO__ o e . 472

The difference between the cost figures for the direct cargo from Port Newark and the
transshipped cargo results from the inclusion in the former of a factor for terminal
handling of local cargo in Port Newark that does not occur in connection with the trans-
shipped carge.

8 F.M.Q,
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figures by the Examiner on the ground that Sea-Land is building un-
justifiable elements into its cost by utilizing two divisions and an arti-
ficial allocation of costs. These contentions, however, appear to be
no more than conjecture, since nowhere in the record has Thatcher pre-
sented any concrete evidence in support of their allegations. In our
view, the manner in which Sea-Land divides its revenues and costs
between its two divisions has no relevancy to this case because the sole
issue in this proceeding is the justness and reasonableness of the total
charge applied by it from Jacksonville to Puerto Rico.

Thatcher also offered considerable evidence to attempt to show that
it was unable to quote prices competitively from its Tampa plant be-
cause of the existence of Sea-Land’s $500 minimum rate and that con-
sequently it suffered a lessening of business. The Examiner properly
concluded that the evidence in the record did not support this
contention.

Thatcher started its Tampa plant in 1960 the year that Sea-Land
commenced its indirect service to Puerto Rico. Thatcher submitted
a schedule showing shipments of bottles to Puerto Rico from its Tampa
factory via Jacksonville for the period 1960 through April 1963.7
Thatcher points to the fact that for the first 4 months of 1963 it did less
business with Puerto Rico than it did in the first 4 months of 1962, and
1t attributes this decline to Sea-Land’s minimum rate. Even a cursory
examination of the schedule submitted demonstrates that Thatcher is
not seeing the forest for the trees, for this schedule also shows that
during the years 1960 through 1962 inclusive Thatcher tripled its
tonnage while increasing the dollar value of its exports from its
Tampa plant from $116,000 to $328,000. During this period, Sea-
Land’s 115 cents per 100 b. rate from Port Newark was in effect, Sea-
Land’s $500 minimum rate from Jacksonville, and the higher rates of
SACL and TMT were all in effect. Utilizing Thatcher’s own figures,
we can only conclude that Sea-Land’s minimum $500 rate in no way
stifled or lessened Thatcher’s business. As the Examiner stated:

It appears odd that after operating for 8 years with the $500 rate and effecting
a rather marked increase in business during that period that Thatcher should
now claim that the $500 rate has been unduly prejudicial and operated to its
disadvantage.® ,

7 This schedule read as follows :
Shipments to Puerto Rico from Tampa Plant—by Year

Year Dollars Tonnage
1960 e 116, 000 1, 004
1961 e 146, 000 1,318
1962 e 328, 000 3, 243
1963 (4 m08.) o _____ 72, 000 623

81t is well established that the value of a service to the shipper in a general sense is
the ability to reach a market at a profit. See Gulf Westbound Intercoastal Soyae 0il Meal
Rates, 1 USSBB 554, 560 (1936); Eastbound Intercoastal Lumber, 1 USMC 608, 620
(1936).

8 F.M.C.
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On the basis of the foregaing, we are of the opinion that the existence
of Sea-Land’s minimum charge of $500 per container load shipment
cannot and does not subject shippers to undue prejudice or discrimina-
tion in violation of the Shipping Act, 1916.

An order dismissing the complaint will be entered.
By the Commission.
8 F.M.C.
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No. 1082

Tuarcuer Grass Manuvracruring Co., Inc.
V.

Sea-Lanp Service, Inc., Puerro Rican Division

ORDER

This proceeding being at issue upon complaint, having been duly
heard, and full investigation having been had, and the Commission on
this day having made and entered a report stating its conclusions and
decisions thereon, which report is hereby referred to and made a part
hereof :

It s ordered, That the complaint in this proceeding is dismissed.

By the Commission.
(Signed) Tmonas List,
Secretary.

8 F.M.C.
652
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No. 1084

INVESTIGATION OF WHARFAGE CHARGES ON BUuLk GRAIN aT PAciFic
Coast PorTs

Decided August 18, 1965

Assessment of wharfage charges on grain moving through marine terminal eleva-
tors on the Pacific coast pursuant to the Department of Agriculture’s Uniform
Grain Storage Agreement found not to constitute an unjust or unreasonable
practice under section 17 of the Shipping Act, 1916.

Joseph E. Quin and Charles W. Buck for Secretary of Agriculture
and Commodity Credit Corporation, Intervener.

H. Stanton Orser for Stockton Elevators, Port of Stockton Grain
Terminal, Inc., Port of San Francisco Grain Terminal, Inc., Koppel
Bulk Terminal, PVO Long Beach Elevators, Los Angeles Harbor
Grain Terminal, West Coast Checkerboard Elevator Co., and Cali-
fornia Association of Terminal Elevators; Clarence Morse for Sacra-
mento Yolo Port District; J. Rickard T ownsend for Stockton Port Dis-
trict; Arthwr W. Nordstrom and Walter C. Foster for Port of Los An-
geles; Miriam E. Wolff for San Francisco Port Authority; 7homas J.
W hite for Archer-Daniels-Midland Co., Kerr Grain Corp., Continental
Grain Co., F. H. Peavey & Co., North Pacific Grain Growers, Inc., Car-
gill, Inc., Lewis Dreyfus Corp. and Harbor Island Dock Co.; Leslie £
Still for Port of Long Beach ; J. Kerwin Rooney for Port of Oakland;
Aaron H. Glickman for California Association of Port Authorities,
and William R. Daly for San Diego Unified Port District ; respondents
and interveners.

Norman D. Kline and Frank Gormley, Hearing Counsel.

RerorT

By tae Commission (John Harllee, Chairman,; James V. Day and
Ashton C. Barrett, Commissioners) :
This case comes before us on exceptions by the Department of Agri-

8 F.M.C.
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culture to an Initial Decision of the Chief Examiner. Agriculture ex-
cepts generally to the entire Initial Decision as well as specifically to
certain alleged errors of the Examiner.

The exceptions fall into three general categories:

a. Those making arguments raised before and correctly disposed of by the
Examiner.

b. Those pointing out alleged factual errors in the Initial Decision.

¢. Those alleging that portions of the Initial Decision are unclear.

The vast majority of Agriculture’s exceptions was considered by the
Examiner -and in our opinion correctly disposed of in the Initial
Decision.

We therefore adopt the Examiner’s Initial Decision as our own with
modifications which have been made to correct factual errors pointed
out by Agriculture or for the purposes of clarification. Footnotes have
been inserted indicating places where changes have been made and
places where suggested changes have been rejected :

By order dated December 19, 1962, the Commission instituted an
investigation to determine whether the practice of assessing wharfage
charges on grain moving through marine terminal elevators on the
Pacific coast of the United States pursuant to the Department of Agri-
culture’s Uniform Grain Storage Agreement (UGSA) constitutes an
unjust and unreasonable practice within the meaning of section 17 of
the Shipping Act, 1916. The marine terminal elevators listed below
were named respondents.

The order recited that both the General Accounting Office and the
Commodity Credit Corporation (CCC) had questioned the propriety
of such wharfage charges which are assessed on CCC-owned grain at
Pacific coast elevators only.

The Department of Agriculture and CCC, an agency thereof, inter-
vened. They are hereinafter referred to as “Agriculture.” Also inter-
vening were Sacramento-Yolo Port District, San Diego Unified Port
District, the California Association of Port Authorities, and the Cali-
fornia Association of Terminal Elevators. The latter interveners sup-

1(a) Port of Stockton, Calif.; San Francisco Port Authority, San Francisco, Calif.;
Port of Long Beach, Long Beach, Calif.; Port of Los Angeles, Los Angeles, Calif.; Port
of Oakland, Oakland, Calif.

(b) Stockton Elevators, Stockton, Calif.; Port of Stockton Grain Terminal, Inc., Stock-
ton, Calif.; Port of San Francisco Graln Terminal, Inc., San Francisco, Calif.; Koppel
Bulk Terminal, Long Beach, Calif.; Pacific Vegetable Oil Corp., Long Beach Elevators,
Stockton, Calif.; Los Angeles Harbor Glr‘ain Terminal, Wilmington, Calif.; West Coast
Checkerboard Elevator Co., Oakland, Calif.; Cargill, Inc., Portland, Oreg.; Continental
Grain Co., Portland, Oreg.; Lewis Dreyfus Corp., Portland, Oreg.; Kerr Grain Corp.,
Portland, Oreg.; F. H. Peavey & Co., Portland, Oreg.; Archer-Daniels-Midland Co., Port-

land, Oreg.; Harbor Island Dock & Warehouse Co., Seattle, Wash.; North Pacific Grain
Growers, Inc., Portland, Oreg.

8 F.M.C.
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port respondents’ position and hereinafter will be included in the term
“respondents”.

The UGSA is entered into by CCC and various warehouses about the
Nation covering the receiving, storing, and loading out of CCC or
other Government-owned grain. Respondents who are signatories to
UGSA have been asked by Agriculture to execute a “Port Supplement”
to UGSA, the effect of which is to delete the requirement that CCC pay
wharfage. Only one of the respondents, the Lewis Dreyfus Corp.
(Portland, Oreg.), signed the supplement.?

The publicly owned port terminals lease their grain elevators to inde-
pendent contractors, who conduct the public port terminal operations.
- The public port terminals are not signatories to UGSA, but collect
wharfage on bulk grain (including CCC grain) and other commodities.

The other respondents are signatories to UGSA. These include the
lessee operators at public terminals in California, which do not receive
wharfage, and the privately owned or the leased terminals in the
Pacific Northwest, which do assess and collect wharfage on CCC and
other bulk grain, with the exception of the Dreyfus Corp.

Contentions of parties

Agriculture contends that the practice in question is unjust and
unreasonable because (1) no service, either direct or indirect, is offered
by respondents in return for wharfage; (2) that the UGSA rate for
receiving, storing, and loading out fully compensates respondents; (3)
that there is no economic justification for wharfage under the UGSA ;
(4) that operations of marine terminal elevators should be looked at
en toto and Pacific coast elevators should be treated in the same manner
as other elevator operators; and (5) that the operation of a marine
terminal elevator is a nonwharfinger activity under the so-called Freas
formula (approved by the Commission in docket 640 infra), and there-
fore assessment of a wharfage charge is improper.

Agriculture states that it does not object to wharfage on sacked
grain, that it is not seeking any exemption from the payment of wharf-
age on bulk grain on the ground that as a Government agency its situa-
tion would be different from that of other shippers, and that wharfage
is not a proper charge even against commercial bulk grain.

The position of respondents, which is concurred in by Hearing Coun-
sel, is the exact opposite of Agriculture’s. Additionally, they contend
that historically, wharfage has been recognized as a valid charge for
the use of the facilities; and that since wharfage is a user charge, no
physical service is involved.

The level of the wharfage charges is not an issue.

2This paragraph and the two following it have been reworded to correct the errors
noted in Agriculture’s first exception.

8 F.M.C.
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Jurisdiction of Commission®

In certain cases the Commission has considered the status of grain
elevators which not only provide storage for grain but also have facili-
ties used to load grain into common carrier vessels. It has held con-
sistently that while the storage operation was not subject to its juris-
diction, the operation of loading ships was a terminal activity over
which it did have jurisdiction. D.J. Roach v. Albany Port District,
5 F.M.B. 833 (1957); Agreements 8295 and 8295-1, 5 F.M.B. 648
(1959) ; California Stevedore & Ballast Co. v. Stockton Port District,
TF.M.C.75 (1962).

Wharfage generally

The Commission in T'erminal Rate Increases—Puget Sound Ports,
3 U.S.M.C. 21, 24 (1948), approved the following definition of wharf-
age contained in the tariff of the Port of Seattle :

Wharfage is the charge that is assessed on all freight passing or conveyed
over, onto, or under wharves or between vessels or overside vessels when berthed
at wharf or when moored in slip adjacent to wharf. Wharfage is the charge for
use of wharf and does not include charges for any other service. (Physical
services are also defined and charges are provided therefor.)

In all essential respects this is the meaning of wharfage as defined
in the tariffs of all respondents herein, also as used in the Freas
formula. Wharfage is assessed against bulk grain as on other
commodities.*

In Interchange of Freight at Boston, 2 U.SM.C. 671 (1942), the
Commission held that the practice of charging wharfage for use of
wharf facilities by cargo passing on, over, or through the facilities was
a lawful practice, and that the wharf operator had a clear right to
compensation for the use of its facilities.

In Evans Cooperage Co. Inc.v. Board of Commissioners of the Port
of New Orleans, 6 F.M.B. 415 (1961) the cargo was transferred to ship
from a barge alongside the ship which was moored to the wharf, and
the cargo did not move across the wharf. The Commission, neverthe-
less, held that the wharfage charge was properly assessed and that
whether the wharf space alongside the ship being served is utlhzed by
others or not does not alter the obligation of maintaining the facility
and of assessing users of the facility reasonable charges which will
provide continued existence of the facility.

2 As used here “Commission’” includes its predecessor agencies.

¢ Agriculture asserts that the Examiner’s reliance on the definition of wharfage con-
tained in the tariff of the Port of Seattle was faulty as not being typical of respondents’
tariffs. Our review of the evidence leads us to afirm that the Examiner was correct in
stating that essentially Seattle’s tariff was typical. The wharfage provisions in all the

tariffs are alike in that they clearly show that wharfage is intended to be a “use” rather
than a ‘“‘service’” charge.

8 F.M.C.
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The courts recognized early the right of riparian owners to levy a
reasonable wharfage charge as compensation for the use of their
facilities. Ensminger v. People, 95 Am. Dec. 495 (Illinois 1868);
Owuachita Packet Co.v. Aiken, 121 U.S. 444 (1887).

Wharfage had its inception on the Pacific coast more than 100 years
ago. Tariffs of terminals in both California and the Pacific North-
west issued prior to 1920 show that wharfage was assessed at that time.
It has been assessed on both general cargo and bulk cargo; and on bulk
grain moving pursuant to the UGSA since that agreement was estab-
lished. Chargesrange from 36 cents per net ton in the Northwest to 45
and 50 cents in California.

(1) Itis found and concluded that (a) wharfage by definition is a
charge against cargo for the use of terminal facilities, not for physical
services rendered to the cargo; (b) that the owners of marine terminal
facilities are entitled as a matter of law to compensation for the use of
their facilities; (c) that use of facilities is made by the cargo even
though it does not touch the wharf; (d) that wharfage is justified on
the Pacific coast from a historical standpoint; and (e) that wharfage
on bulk grain has been assessed at marine terminal elevators on the
Pacific coast since the inception of such movement.

Applicability of the Freas formula

The pattern of port terminal charge at California ports was es-
tablished in Commission dockets 555° and 640.° This pattern was
extended to ports in the Pacific Northwest in docket 744,” wherein the
Commission approved the application of the Freas formula to termi-
nals at those ports.

In docket 555 the Commission recognized the principle of allocation
of expenses and charges to the various uses and services, and the iden-
tification and separation of charges as between ship and cargo, based
on the so-called Edwards-Differding formula. It found also that the
failure of a port terminal to charge compensatory rates for a par-
ticular service casts an unfair burden on users of other service in vio-
lation of sections 16 and 17 of the 1916 act.

In docket 640 the Commission approved the Freas formula,® which
was a refinement and simplification of the Edwards-Differding for-
mula, “as a4 proper method of segregating terminal costs and carry-
ing charges, and of apportioning such costs and charges to the various
wharfinger services.” The Commission also found that publicly owned

s Practices, Etc., of San Francisco Bay Area Terminals, 2 U.S.M.C. 588 (1941).

6 Terminal Rate Structure—California Ports, 3 U.S.M.C. 57 (1948).

1 Terminal Rate Structure—Pacific Northwest Ports, 5 F.M.B. 53 (1856).
8 Howard G. Freas, then rate expert of the California Public Utilities Commission, was

employed by the U.S. Maritime Commission to make this study.
8 F.M.C.
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terminals, as well as privately owned terminals, were entitled to a fair
‘return on investment in wharfinger facilities.

Freas’ study, which embraced the operations of 10 California port
terminals for the fiscal year 193940, covered the primary function
of interchanging cargo from inland carriers to oceangoing vessels;
i.e., receiving, holding, and delivery of cargo, which activities he
classified as wharfinger operations. Activities not closely related
thereto were classified as nonwharfinger operations.

Freas prepared a series of schedules designed to allocate the costs
of providing marine terminal facilities. Included in the schedules
was a column allocating costs for “special facilities.” In such column
he placed oil terminals, which consist of a wharf for tying up vessels,
for the support of pipelines, and-for personnel engaged in tying up
vessels and making line connections. In applying the formula to oil
terminal wharves, Freas determined that the pipeline going over or
under the wharf, and the structures and land which support it should
be classified as a part of the wharfinger facility.

Respondents contend that if marine terminal elevators handling
bulk grain had been in existence in California in 1940, which they deny,
Freas would have included them in “special facilities,” as he did oil
wharves, and therefore would have classified them as wharfinger
facilities.

Agriculture contends that grain terminals did exist at Stockton
and San Francisco in 1940, and that Freas excluded them as nonwharf-
inger facilities, therefore the formula does not apply here. Its con-
tention is based upon the opinion to that effect given by R. V. Cear-
foss, a traffic manager for Agriculture, whose knowledge of the Freas
formula was obtained from reading the formula and report thereon,
and the testimony and decisions thereon.

Respondents’ contention that the Freas formula does apply is based
upon the testimony of Philip E. Llnnekln, a certified public account-
ant who worked with Freas in developing the formula; who visited the
terminals involved and gathered the basic data used in the study ; and
who has appeared as an expert witness on the application of the Freas
formula in several Commission ‘proceedings.

Linnekin and another qualified witness testified that in 1940 all of
the grain moving over California terminals was in sacks; that the so-
called grain terminals at Stockton and San Francisco were warehouses
for sacked grain, located away from the dock; that the movement of
sacked grain from warehouse to ship involved the use of wharfinger
facilities; that wharfage was charged on such grain; and that bulk
grain did not commence to move over marine terminal elevators in
California until after World War II. The wharfage charge was con-

8 F.M.C.
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tinued on bulk grain—by both port authorities and marine terminal
elevators on the Pacific coast.

Linnekin also testified that if there had been bulk grain terminals
in California at the time of the Freas study (1940), they would have
been included in Wharfinger operations as “special facilities”, as were
bulk oil and lumber terminals, and the costs of such operations would
have been separately determined. After including lumber and oil
terminals as special facilities, the formula states: “A like course should
be followed in connection with the handling of any other commodity
that moves in large quantities under circumstances which are unique,”
citing as an example a wharf devoted exclusively to the handling of
sugar.

Linnekin testified further that under the Freas formula a portion
of all costs pertaining to facilities which are required by and used by
the cargo in connection with interchange between inland carriers and
oceangoing vessels is properly allocated to wharfage; that such prin-
ciple is applicable to bulk grain, as well as to other cargo; that whart-
age is assessed and has been assessed for many years on all cargo for the
use of terminal facilities; and that it is a clearly justifiable charge
against bulk grain under the Freas formula.

The following facilities at port terminal elevators should be allo-
cated to wharfaze under the principles of the Freas formula, according
to Linnekin : Land, railroad trackage, foundation, headhouse, dock or
wharf, ship gallery, cleaning and conditioning equipment, scales,
elevator legs, conveyors, truck dumper, railroad car tipple, barge
unloader and barge dock, inspection station, locomotives or truck-
mobiles, dust collection system, and improved roads.

The formula provides separate charges for labor and services in
connection with handling the cargo. Linnekin states, therefore, that
when the formula is properly applied, it is not possible to duplicate
costs in more than one tariff charge.

(2) Upon basis of the foregoing testimony ¢ is found and con-
cluded that the marine terminal elevators involved here are engaged in
wharfinger operations, and that under the prlnmples of the Freas
formula, the assessment of wharfage on bulk grain at such facilities
is justified.

Economic justification of wharfage on bulk grain

Respondents presented testimony to show that the assessment of
wharfage is economically justified as a means of recovering compensa-
tion for the use of their facilities which pertain to the terminal aspects
of their operations, i.., those facilities which they are requlred to
provide for the rapid and efficient interchange of bulk grain from in-
land carriers to oceangoing vessels.
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1

Linnekin compared the facilities of a group of 11 port terminal
elevators with a group of 5 country, i.e., inland elevators, using
examples in each category which he considered typical on the Pacific
coast. The country elevator was used because he considered that it
represents the extent of the facilities of grain elevators which are used
for purely storage purposes. This purpose was to contrast what he
regarded as the relatively simple operation of a country elevator with
the complex operation of a marine terminal elevator.! He testified
that the facilities required by the marine terminal elevator were those
described above; and that they were necessary to the interchange of
cargo between inland carriers and oceangoing vessels. Similar evi-
dence was presented by Harry N. Starr, a civil engineer experienced
in the construction of grain terminals, and Pacific coast superintendent
of respondent Cargill, in charge of three marine terminal elevators
and eight country elevators. Starr showed the difference between a
marine terminal elevator and a country elevator, stating that the
country elevator was located away from a seaport. Its operations
arerelatively simple. Ithastwo main purposes, receiving or collecting
grain from its local producing area and forwarding the grain domes-
tically or to the marine terminal elevator. Linnekin’s comparison
shows, among other wide differences, that the average marine termi-
nal elevator, compared with the average country elevator, can receive
twice as much grain per hour by truck, can handle almost five times as
many rail cars per day, requires twice as much land, and has an
investment per bushel of more than three times that of the country
elevator, i.e., $1.19 per bushel as against $0.36 per bushel. Agriculture
computes an average capital investment of $0.46 per bushel for 36
country and inland elevators in California, Oregon, and Washington.

Respondents emphasize that despite these significant differences,
marine terminal elevators receive the same compensation as country
elevators on CCC-owned grain.

Agriculture points out a wide variance between the average capital
investment in country elevators shown by Linnekin and Starr. This
is not significant when it is considered that Linnekin used original
cost without deducting depreciation, while Starr used replacement
cost; and Linnekin showed the investment in the complete marine
terminal elevator, including the storage facility, while Starr consid-
ered only those items of cost at the marine terminal elevator that
are allocated to wharfage, excluding the storage facility.

Agriculture contends that investment per bushel should be com-

° He pointed out that at country elevators there are no wharves, the structures are less

costly, there is far léss machinery, and the area and value of land is greater—than at
marine terminal elevators.
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puted upon basis of the volume handled rather than on capacity of
the elevator. While the rate of turnover might be a consideration in
determining the level of the rate, which is not involved here, it would
have no bearing on the question of whether wharfage is properly
assessed because the investment must be made to provide adequate
facilities and it must be recovered, regardless of whether there is
a turnover of once or many times a year.

In an effort to show that the country elevators used by Linnekin
and Starr were not typical, Agriculture presented testimony to the
effect that inland elevators elsewhere in the country and on the Pacific
coast have equipment similar to and sometimes more elaborate than
those of marine terminal elevators.*® Since the area of this investiga-
tion is limited to the Pacific coast, the testimony as to elevators in the
Midwest and elsewhere is not germane.

Agriculture’s tenth exception involves the semantics of this grain
elevator classification. As Agriculture admits the validity of the
classification was not at issue, the exception is rejected.

While it is true that all of the inland terminals cited by Agriculture
combined might have the same equipment and do generally the same
things that a marine terminal elevator can do, they cannot do all of
the things the latter can do, for instance loading oceangoing ships.

(3) From the foregoing it is found and concluded that marine
terminal elevators have an investment in facilities which pertain to
the terminal aspects of their operations, and that there is an economic
justification for their assessment of wharfage in order to recoup the
investment in such facilities.

Coverage and adequacy of UGSA payment

Agriculture contends that even if wharfage is proper, it is com-
pensated for by the UGSA rate for receiving, storing, and loading
out of grains. Its position is that such rate compensates the marine
terminal operator for all services rendered from the time grain is
received until it leaves the spout over the ship, and to be compelled
also to pay wharfage constitutes a double payment.

The public port terminals who are not parties to the UGSA point
out that even if the UGSA. rates are fully compensatory to the ter-

10 Agriculture divides grain elevators or warehouses into (1) terminal elevators or ware-
houses and (2) country elevators or warehouses, on the basis of whether official weights
and grades can be secured at the warehouse. These are furnished by the former but not
the latter. The terminal elevators are divided into marine or port terminal elevators
and inland terminal elevators, the latter being known generally as subterminal elevators.
It is not apparent that this classification for the purposes of the UGSA is any more valid
than that used by respondents.
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minal elevators with whom Agriculture has a UGSA contract, such
rates provide no compensation at all to them as nonsignatories to such
contract. They contend therefore that the UGSA can have no legal
effect upon their right to collect any and all lawful charges.

Agriculture relies upon a cost study to prove that the UGSA rates
compensate for wharfage. This cosp study made in 1959, wasadjusted
to cover eight of the marine terminal elevators on the Pacific coast,
and elevators in seven Western States. After adjustments were made
in items of depreciation, interest on investment and working capital,
the storage and handling costs were found to be 12.26 cents per bushel
at the eight port terminals; and 12.9 cents at the country elevators
and 12.29 cents at the port terminals in the seven Western States.
Agriculture emphasizes that all of these costs are substantially less
than the 16 cents paid for storage and handling under the UGSA.
From this fact Agriculture concludes that such charge provides com-
pensation for all cost items which relate to the operations of grain
elevators, including wharfage.

Respondents criticize this cost study on the following grounds. It
admittedly covers storing and handling only and specifically excludes
wharfage and all expenses of wharfage, value of wharfage facilities,
return on investment therein, and cost of shrinkage and deterioration.
It is outdated and is involved in technical disputes such as a possible
distortion because the basic cost used, although adjusted, is an average
for all terminals throughout the country and therefore not applicable
to marine terminal elevators on the Pacific coast. It is unrealistic to
assume that a marine terminal elevator and a country elevator can
operate on the same charges, and that no additional charge should be
made at marine terminal elevators for use of added facilities which
are not required at country elevators. The cost of operation of marine
terminal elevators has increased from 25 to 40 percent since 1959, com-
pared with the 30 percent differential between the developed cost of
12.29 cents per bushel and the storage and handling rate of 16 cents
per bushel provided by UGSA. Since the present-day volume of grain
handled is less than in 1959, the cost per bushel obtained by dividing
the total cost by bushels handled would be materially higher, resulting
in a narrower margin between cost per bushel and the UGSA rate.

Agriculture admits that costs probably have increased, but states
that as a result of the Examiner’s ruling, it was unable to obtain
later cost data from respondents.* Agriculture also admits that it
excluded wharfage as income or expense and did not make an allow-
ance for return on investment because “The study was designed to

11 Considering the findings hereinafter made and the basis therefor, the fact that the

cost study is not up to date is irrelevant.
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show the revenues and costs of the operations of the grain elevator in
receiving, storing, and loading out grain under the UGSA. If wharf-
age figures had been included they would now have to be taken out to
reveal what we contend is the pertinent and proper data for the total
operations of the grain elevators.”

Thus far, it has been found that wharfage is justified under the Freas
formula and from an economic standpoint, but that it was not included
as a factor in establishing the UGSA rate, and that if it had been in-
cluded it would be taken out.

Further concerning the coverage of the UGSA rate, it is important
to note that the UGSA expressly provides for the payment on CCC
grain of “Customary or mandatory wharfage charges where grain is
received at port locations.” A similar provision has been in effect in
the UGSA since 1940. Wharfage charges published in respondents’
tariffs fit this description. The UGSA does not provide for any other
type of compensation in lieu of wharfage, nor does it provide that
wharfage will not be paid. This being so, how can it be said that
other types of compensation specified in UGSA would compensate
for wharfage?

The only other form of compensation specified in the UGSA, except
wharfage, relates solely to the handling and storing of grain. The
handling charge—for receiving and loading out—is for the service of
the physical handling of the grain into and out of the elevator, while
wharfage is for the use of terminal facilities. Storage is the service
of safekeeping the grain in the warehouse and includes insuring, pre-
paration of warehouse receipts and other similar services. Storage is
assessed on the basis of time per bushel, and wharfage on a per-bushel
or per-ton basis.*?

Finally, it will be noted that the rates paid for handling and storing
CCC grain are the same for marine terminal elevators, and for country
elevators which do not have terminal facilities. This indicates that the
charges cover only what the name implies—the storing and handling
of grain. This is apparent because the additional charges which were
to be paid, i.e., wharfage charges, were to be paid only at port loca-
tions. The only logical conclusion to be drawn from these facts is that
handling and storage charges were not intended to cover compensation
for the additional facilities of a terminal nature which are not found
at a country elevator.

(4) It is found and concluded therefore that the UGSA handling
and storing charges are not a duplication of the wharfage charge, and
that they do not provide any compensation for wharfage.

12 The statements concerning the differences between wharfage and handling and storing

charges are based upon the testimony of Harvey B. Hart, manager of the port of Longview,
‘Wash.
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Assuming that such rates did compensate in some manner for wharf-
age, the fact that Agriculture prefers to pay for terminal services and
uses in a lump sum does not render the Commission approved and
equired * practice of publishing and charging individual rates for
separate service unlawful. This is especially true on the Pacific coast
where the terminal rate structure, more than in any other region of
the country, has been litigated before, and analyzed and approved by,
the Commission. It isinconceivable that a rate system which has been
stabilized upon such sound principles, should be suddenly upset be-
cause of Agriculture’s preferred method of dealing with marine ter-
minal elevators in the storing and handling of CCC-owned bulk grain.
To the contrary, it would seem more logical and less difficult for Agri-
culture to clarify the ambiguities in its agreements and practices con-
cerning wharfage, and to make clear provisions in the UGSA for
legitimate wharfage.

(5) In view of the fact that the UGSA provides for the payment of
customary and mandatory wharfage at port locations, and the further
fact that its rates for storing and handling do not compensate for
wharfage, ¢t is found and concluded that the UGSA is not relevant to
the question of whether the practice of assessing wharfage on CCC-
owned bulk grain at marine terminal elevators on the Pacific coast is
lawful.

Justification of wharfage though no service is provided

Agriculture maintains that wharfage is not justified because no
service is provided in return for the wharfage charge.

It is clear from the approved definition of wharfage at Seattle in 3
U.S.M.C. 21, supra, from the similar definitions in respondents’ tariffs,
from the treatment of wharfage in the Freas formula and Linnekin’s
testimony, thereon, and from the distinction made by Hart between
handling and wharfage, that wharfage is a user charge and does not
contemplate the performance of a physical handling service as con-
tended by Agriculture.

The marine terminal elevators here, like general cargo terminals,
provide berthing facilities, i.e, docks and wharves, vertical instead of
horizontal transit sheds, cargo areas, equipment to load and unload
trucks and rail cars, and conveyors to load ships. Bulk grain uses
the conveyor system for the interchange from elevator to ship in the
same manner as oil uses a pipeline.

13 In Terminal Rate Increases—Puget Sound Ports, 3 U.S.M.C. 21 (1948) the Commis-
sion stated that ‘“We are of the opinion that there should be uniform and clear definitions
of various terminal services, and a clear and inclusive list of the specific activities con-
tained in each definition in order to enable the terminal operators, the shipping public,

éarriers, and us to determine whether such service is bearing its fair share of the cost
load.”
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Agriculture contends that the conveyor and spout, also the berthing
facilities are necessary to the operation of the elevator and to a degree
are a part of the investment in the elevator. It also maintains that
whatever benefit the ship receives fromthe use of the wharf is com-
pensated for by dockage, and in some cases service charges paid to the
marine terminal elevator. As seen hereinbefore, these contentions
cannot be sustained under the principle of the Freas formula.

Agriculture admits that there is some use made of wharf facilities,

“electricity to operate trimming machines if required, and the use
of piers for the movement of men and equipment to and from the ship.”

(6) 1¢is found and concluded that CCC-owned bulk grain uses re-
spondents facilities when transferred from elevator to oceangoing
vessels, and as stated hereinbefore, respondents are entitled to assess
wharfage for the use of such facilities.

Consequences of elimination of wharfage on CCC-owned grain **

The record shows that respondents have invested large sums in the
construction of marine terminals and that they rely heavily upon
wharfage to recoup their investment, and for maintenance and im-
provements. For instance, at the port of Los Angeles wharfage is
responsible for about 37 percent of total revenue, bulk wharfage
amounting to almost 7.5 percent. At the port of Long Beach whart-
age on bulk commodities represents 7 percent of total revenue, which
if eliminated would reduce its profit from 12 to 5 percent.

The exemption of bulk grain from wharfage might unlawfully
prejudice or disadvantage other commodities using the wharf, and the
exclusion of Agriculture from the wharfage charge which other
signatories to the UGSA are required to pay might be an unlawful
prejudice against them.

Lzclusion by Examiner of evidence relating to wharfage at Gulf a,nd'
Atlantic ports

Agriculture states that “respondents look at the issue from the point
of view of the west coast export trade, and that [Agriculture] ap-
proaches it from a national viewpoint.” It adds that the operations of
grain elevators under the UGSA should be looked at en foto, since
those on the Pacific coast are no different than other elevators in the
United States.

Agriculture offered evidence relating to wharfage practices of
marine terminal elevators at gulf and Atlantic ports, which was
excluded as evidence by the Examiner, but accepted as an offer of
proof.

14 This section has been reworded to clarify the portions of the Initial Decision objected
to in points 18 and 17 of Agriculture’s exceptions.
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This testimony is not relevant for the following reasons. The order
concerns only grain moving through port elevators on the Pacific
coast. The terminal rate structure on the Pacific coast is patterned
after decisions of the Commission, which is not true as to the terminal
situation at gulf and Atlantic ports. Many of the port terminals on
the east coast are owned by railroads which do not assess wharfage
because such charges are included in a shipside rail rate covering all
terminal services, and applying to and from nonrail as well as rail
terminals. For this reason nonrail terminals cannot assess wharfage
on rail traffic because to do so would result in double charges for
wharfage and consequent loss of business to the nonrail terminals.
Wharfage Charges and Practices at Boston, Mass., 2 U.S.M.C. 245
(1940). Also, the Commission refused to consider the failure to
charge wharfage at New York as pertinent to the practice in the gulf,
stating that “The New York area undoubtedly reflects such costs in
charges for other services.” Ewans Cooperage case, supra.

ULTIMATE FINDINGS AND CONCLUSIONS

In view of the findings and conclusions reached hereinbefore, it is
found and concluded ultimately that the practice of assessing wharf-
age charges on grain moving through marine terminal elevators on
the Pacific coast pursuant to the Department of Agriculture’s Uni-
form Grain Storage Agreement does not constitute an unjust or un-
reasonable practice within the meaning of section 17 of the Shipping
Act, 1916.

The proceeding is discontinued.

Commissioner Hearn conourring :

I concur in the result reached by the majority. My concurrence
is based on the simple fact that terminal operators’ properties are
being used for the lading of Agriculture’s grain, and the use of those
facilities merits, indeed requires, compensation. The level of that
compensation, i.e., the rate, is not in issue here. It is unrealistic, I
believe, to suggest that only services merit compensation.

John S. Patterson, Vice Chairman, dissenting :
CONCLUSION

Based on the record before me in this proceeding, my conclusion is
that the assessment of wharfage charges on bulk grain stored and
loaded out through port elevator facilities of the respondents pur-
suant to the Uniform Grain Storage Agreement (UGSA) between
Commodity Credit Corporation (CCC) (an agency of the United
States administered within the Department of Agriculture (Depart-
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ment) ) and bulk grain terminal operators is an unjust and unreason-
able practice in contravention of section 17 of the Shipping Act, 1916
(Act).

As regards my conclusion stated above, the reasons in support
and my dissent are advanced in the following statement, after noting
the points on which I have no differences and the points on which I
differ with the majority report herein.

I have no differences with the majority opinion in regard to our
jurisdiction, nor to its findings (1) as to points (a) through (e) on
what wharfage is for or (2) that terminal operators are engaged in
wharfinger operations or (3) that there is an economic justification
for assessment of wharfage by terminal operators or (6) that CCC-
owned bulk grain uses respondents’ facilities, except for the state-
ment. respondents are “entitled” to assess wharfage presumably by
virtue of such use. I donot agree with the findings (4) and (5).

Findings (1), (2), (3),and (6) are adequate as far as they go, but

fail to reach the basic problems of, first, whether the use of terminal
facilities available for general cargo is the same as the use of bulk
grain facilities under modern conditions and, second, whether it is a
reasonable practice to charge wharfage for the latter use when other
means of compensation exist. With regard to the first point, the
majority refers to charges against “cargo,” to “terminal facilities,” to
“compensation,” and to “wharfinger operations” as though these were
all well understood things for which the cargo must bear a charge
in order to allow recovery of an investment. Whether or not any
.regulation or practice making a charge is just and reasonable, how-
ever, requires detailed examination of what is described by such
terms as disclosed by the present record. ‘When the cargo is bulk
grain and the terminal facilities are highly specialized equipment and
the compensation is a schedule of rates paid by contract and the
wharfinger operations of the past no longer exist, we must go further
and adjudicate the special consequences of the new facts, instead of
relying on the testimony of a witness as to what might have been
almost 25 years ago if today’s facts existed then. With regard to the
second point, the majority refers to the adequacy of compensation by
finding fault with a cost study used to determine the schedule of rates
to be paid by contract, but such a complaint does not reach to the
reasonableness of a regulation or practice of charging wharfage by
respondents as “‘other persons”; rather it is addressed to an economic
issue over which we have no jurisdiction; namely, whether another
Government agency has adequately negotiated and compensated for
what it uses.
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Both (4) and (5) seem to agree that wharfage is justified because
the UGSA rates and charges pursuant thereto do not provide the
terminal operator with enough money to “compensate” for the use of
wharf facilities by storers of bulk grain. If wharfage is justified by
economics the regulation or practice becomes a just and reasonable one,
the argument goes. This conclusion, stated one way or another, is
also reflected in the majority’s findings and conclusions (1), (2), (3),
and (8), and whether it is so or not seems to be the central issue. The
response is that the facts do not support a conclusion of noncompen-
sation for what is used unless wharfage is paid. First, the CCC as
a storer of bulk grain does not use the general cargo wharf part of
the terminal, and, second, CCC pays for everything it uses under the
UGSA; consequently, charging wharfage for bulk grain handled
under UGS A isan unjust practice.

The majority’s reasoning is also supported by rhetoric which fails
to take these significant factors of separation and differences in opera-
tions into account. Typical of reliance on verbal forms is the seman-
tic quibble over whether wharfage is a use rather than a service charge.
The use of a facility is the same thing as obtaining a service. If there
is a charge for service involving use and then another charge for “use,”
there is a duplication of charges for the same thing. Another example
is Finding (2) “that the marine terminal elevators involved here are
engaged in wharfinger operations.” Such a verbal classification as
“wharfinger” is.not enough to resolve the issue of reasonableness in
what respondents are doing, regardless of how the operations are
labeled.

The facts and discussion of the consequences therefrom follow:

FACTS

1. The Department’s Uniform Grain Storage Agreement Form
CCC-25 (5-17-60) provides, with respect to wharfage :

5. AGREEMENT To COVER ALL THE GRAIN ACCEPTED—(a) The provisions of
this agreement shall apply to all the grain accepted by the warehouseman and
the Uniform Grain Storage Agreement Schedule of Rates, hereinafter referred
to as “Schedule of Rates,” shall apply to all the grain on which warehouse
charges are payable by CCC. All the grain accepted by the warehouseman shall
be received, stored (if in storable condition) up to the capacity made available
by him, conditioned, loaded out, billed and shipped as requested by CCC or other
authorized persons in accordance with the provisions of this agreement.

The same provision has been in prior forms. The “Schedule of
Rates” referred to contains the provision, “The following additional
rates shall apply: . * * *. 2. Customary or mandatory wharfage
charges where grain is received at port locations” (exhibit 28).
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Under the UGSA the warehouseman represents that he owns or oper-
ates the warehouse and has the specified equipment and facilities for
receiving, handling, conditioning, warehousing, storage, and loading
out bulk grain covered by the agreement. Receiving grain is defined
as receiving and unloading grain from cars, boats, barges, trucks, or
other conveyances and elevating into the storage place. Loading out
includes moving to and loading into cars, boats, etc., and other con-
veyances {exhibit 28). Language of the same or similar import has
been used since 1940 (exhibit 86).

2. Wharfage charges paid pursuant to UGSA. obligations on CCC
grain at west coast ports for the 6 months ended December 31, 1961,
amounted to $375,000, or an average of $2,000 per day (Id). Wharf-
age is not paid by CCC at gulf coast, east coast, and Great Lakes ports
(Id). Wharfage is not paid at one bulk-grain terminal facility at
Portland, Oreg.

3. Fairly typical examples of tariff provisions relating to wharfage
at ports in California, Oregon, and Washington are ag follows:

PorT OF STOCKTON, CALIF., TARIFF No. 3—Wharfage is the charge assessed
against merchandise, cargo, vessels’ stores, fuel, and supplies, for passage on,
over, under, or through any wharf, pier, or sea-wall structure, inward or outward,
or loaded or discharged while vessel is moored in any slip, basin, channel, or canal.

Oregon—Washington—Wharfage is a charge for the use of grain
facilities and is assessed on all grain received therein whether or not
such grain is eventually delivered to the vessel. No services are cov-
ered by this charge. (See the following tariffs: LDC Dock and Ele-
vator Terminal and Grain Tariff No. 6—applying at LDC Dock &
Elevator, Portland, Oreg., operated by Lewis Dreyfus Corp., owner;
Cargill Incorporated Grain Tariff No. 15—Seattle, Wash.,, and
Portland, Oreg.; Archer-Daniels Midland Grain Tariff No. 5—Van-
couver, Wash., and Tacoma, Wash.; Long Bell Warehouse Grain
Tariffs 8 and 17—Longview, Wash., elevator, operated by Continental
Grain Co.; Continental Portland Elevator Grain Tariff No. 6—eleva-
tor operated by_Continental Grain Co., owner; F. H. Peavey & Co.
Tariff No. 2—Portland, Oreg.; Kerr Grain Corp. Tarifft—Portland,
Oreg.; North Pacific Grain Growers Tariff—Seattle, Wash. The only
exception is Harbor Island Dock & Warehouse Co. Tariff No. 11—
Seattle, Wash.) (The tariff of Seattle is not relevant because bulk
grain is not subject to the tariff.) Grain terminals, as distinguished
from port authorities, have comparable provisions, including express
statements that make wharfage applicable to “all grain,” “whether or
not delivered to vessel,” and “grain and other bulk commodities” (ex-
hibit No. 17).
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4. Wharfage began as a charge on the west coast more than 100 years
ago and tariffs issued prior to 1920 show wharfage charges at that time
(Tr., 137-188,199-200).

5. Grain formerly was moved in sacks and wharfage was collected
thereon the same as on general cargo (Tr., 52; 138, 1. 16-25; and
510). Before the modern terminal was developed, when grain was
handled in bulk, it was by means of a gantry crane and “clam shell”
or bucket-type holders. Fast conveyor belts and pneumatic methods
had not been developed (Tr., 52, 1. 4-8). When grain began being
moved in bulk, wharfage continued to be charged (Tr., 138-9, 202-3).
Bulk movements did not begin through California terminals until after
World War II (Tr., 189, 1. 1-4). The movement of grain in bulk
and facilities therefor was common in the Northwest before 1948, but
was just starting in California during 1944-1946 when the U.S. Mari-
time Commission made a study applied “to terminal operations for the
prewar fiscal year ending June 30, 19407, 3 USMC 57, 59. At the time
of the study, “the only grain handled was in sacks entirely” at Stock-
ton (Tr., 510). The change to bulk in California occurred mostly
after 1948 (Tr., 511).

6. Bulk movement of grain by conveyor systems began after the con-
struction of silo storage facilities on land adjacent to deep water suffi-
cient for a ship. Such facilities consist of the following :

(1) Headhouse.

(2) Ship gallery and dock.

(3) Elevator legs.,

{4) Cleaning'and conditioning equipment.

(5) Conveyors.

(6) Truck dumper.

(7) Railroad car tipper.

(8) Barge unloader. ~

(9) Dust collector.

(10) Inspection and weighing station.

(11) Locomotives, scoopmobiles, trucks, etc.

(12) Storage silos.

A diagram of typical facilities is a part hereof as attachment I. These
facilities are separate from general cargo wharves, but may be adjacent
thereto, as shown on attachment I1.

7. A wharf is a structure built on the shore and extending into deep
water for the purpose of enabling ships to come along-side to receive or
discharge cargo or passengers thereon. Wharfage is a charge madé
for the use of the wharf, including temporary storage or resting by
cargo before being moved further on its journey. Property and pas-
sengers usually move to and from land to water conveyance over the
surface of the wharf (De Kerchove International Maritime Dictionary
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and Glossary of Shipbuilding and Outfitting Terms by Eddington).
Wharfage is charged or assessed to the owner of the cargo.

8. The purpose of a marine grain elevator is to get the grain from the
elevator to the ship (Tr., 394). At a grain elevator terminal, grain is
transferred from a storage bin or silo by elevation to a height, then out
along conveyors high above the platform to which ships are moored, to
movable spouts over the ship where the grain comes out into the ship’s
holds or storage bins for stowing by stevedores working in the holds.
The stevedores spread the grain around so as to keep the ship trimmed
and floating properly. The complete process was described as follows:
“The men open valves under the storage bins to allow grain to flow
onto the conveyor which delivers it to an elevator leg and the grain is
then elevated to a shipping scale where it is weighed by a state licensed
weighman. It is then dumped from the scale through a surge bin onto
a conveyor which moves it from the elevator headhouse to the ship gal-
lery. There it is taken off the conveyor belt and put down a spout
which delivers it to the ship” (Tr., 20, 1. 19-21,1.7). The ship gallery
houses the conveyors and spouts. All the work of stevedores is per-
formed in or on the ship and the only use made of a wharf is as the
source of an electrical outlet for wires connecting trimming machines,
if required, and for the use of the platforms for movement of men and
equipment between the land and the ship. At such facilities grain may
also be inspected and classified by grade and quality.

9. At the port of Los Angeles, in charge of the Board of Harbor
Commissioners, no contract with CCC is entered into, and all cargo,
including bulk grain, pays wharfage only (Tr., 181, 1. 3-8). At this
port there is a conveyor over the doek and along the dock reaching
to ships (Tr., 176, 1. 25; 177, 1. 1-6). The grain terminal uses a
small part of the wharf and has a gantry crane on the wharf and
is the only fixture on the wharf (Tr., 178, 1. 22-25). The conveyor
occupies a small space on the wharf, “probably two high line rail
tracks * * * from an area of about 18 by 20” (Tr. 179, 1. 1-3).
The plant for the grain is in the rear of the wharf (Tr., 177, 1. 11-24).
The compensation that a private operator pays the Board for its
use of leased premises does not include any right or compensation
for the conveyor system (Tr., 178, 1. 3-8). The whole wharf is
tied up to load a ship (Tr., 179, 1. 5-6). The Board is compensated
entirely for use of the conveyor through wharfage (Tr., 178, 1. 9-13;
179, 1. 21-22), and the practice of assessing “hat passes over the
wharf has existed since 1911 (Tr., 180, 1. 1-4). Counsel for San
Francisco stated for the record that its “operation is physically the

same as the operation at Los Angeles” (Tr., 222). (Note: The state-
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ment is accepted at face value, but not as a substitute for evidence.
The record lacks detailed evidence as to this port.)

10. The Department of Agriculture, Commodity Stabilization Serv-
ice, Grain Division, prepared a study of commercial grain storage and
handling direct operational costs. Its purpose was “to develop valid
information on the actual costs of handling and storing grain in com-
mercial facilities” (exhibit 29, p. 1) to serve as the basis for a fee
schedule to compensate grain handlers. The survey was preceded
by the issue of a 43-page manual for the use of personnel engaged in
thestudy. The manual stated the purpose to develop such information
and covered the techniques to be followed and the information to be
developed by means of questionnaires, interviews, preparation of sched-
ules containing data, summaries, and finally reports. The study cov-
ered approximately 100 warehouses in area 1 (see below), including
8 terminal port warehouses (Tr., 410). Detailed summary tabulations
of grain storage costs and grain handling costs were prepared, which
are now official records of the Department of Agriculture (Tr., 412)
(exhibits 31-32). A combined storage cost and a combined handling
cost summary tabulation for the eight selected west coast port termi-
nals was presented, showing totals in cents per bushel of grain (ex-
hibits 83-34). Survey schedules covered revenue by functions, depre-
ciation of assets, and operating costs prorated according to business
activities (exhibit 30). Each covered detailed accounting items of fixed
and variable costs relative to interest on investment, insurance, taxes,
licenses, leases, and rentals, personnel expenses, and so on. The survey
did not include revenues or expenses expressly applicable to wharfage
as such (Tr., 412, 436). Costs with reference to any part of the
warehouse facility that should be allocated to wharfage were not de-
leted in the study (Tr., 436). The survey was completed in Feb-
ruary 1960. The survey disclosed the following average costs:

Average cost per bushel (cents)
“UGSA rate area
Storage per Handling Total
annum

8.7 2.8 1.5

7.1 3.6 10.7

7.7 3.3. 1.0

.............. 8.1 5.2 13.3
____________________ 16.5 1.8 18.3
Natlonal average.... - 8.0 3.4 11.4
Current UGSA rates. o ccoooomocoam et 13.5 2.5 16.0

“(Ahove figures are rounded to a one decimal fraction)” (exhibit 36). Area 1 comprises Arlzona,
Californlsa, Idaho, Nevada, Oregon, Utah, and Washington.

11. The testimony showed the following items of expense are in-
cluded in part in those recovered from wharfage charges and are also
S F.M.C.
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included in those recovered from the charges to the Department under
UGSA:

(1) Railroad trackage in roadways (Tr., 102, 1. 817; 103, 1. 2-9).

(2) Cleaning and conditioning equipment (Tr., 103, 1. 10-23).

(3) Scales.

(4) Elevator legs.

(5) Conveyors.

(6) Truck dumpers (Id).

(7) Railroad car tipper (Tr., 106, 1. 19, 1. 25; 107, 1. 1-23).

(8) Barge unloader equipment (Tr., 107, 1. 24-25; 108, 1. 1-19).

(9) Dust collection systems (Tr., 108, 1. 20-25; 109, 1. 1-9; 110, 1. 1-11).

(10) Inspection stations (Tr., 110, 1. 17-24).

(11) Small locomotives or trackmobiles (Tr., 111, 1. 1-18).

(12) Superintendence, cleaning sheds and docks and watchmen (Tr. 111,
1.19-25;112, 1. 1-21).

12. A witness asserted that the following additional facilities are
required at a marine terminal elevator facility :

(1) Additionalland.

(2) Additional railroad trackage.

(3) Heavy piling for foundations-due to proximity to water.

(4) Larger more complex headhouses for housing equipment.

(5) Wharf.

(6) More elaborate equipment such as conveyor systems, scales, dust control,
and electrical control equipment and elevator legs.

(7) More elaborate systems for speedy handling of incoming grain, including
platform truck dumpers, railroad car tippers, and barge unloaders.

(8) Sampling and inspection offices.

(9) Cleaning and conditioning equipment (Tr., 75-7).

It was further asserted that wharfage includes charges for a portion of
superintendence, checking, direct dock labor, watchmen, claims, clear-
ing sheds, salaries, payments to general officers, clerical, accounting,
legal, and traffic and solicitation expenses. Wharfage was also claimed
to include charges to meet police and fire protection expenses.

13. The annexed attachment IT shows a separation at the port of
Stockton, Calif., between areas, facilities constructed thereon, and
types of platforms to which ships are moored with regard to a bulk-
grain elevator facility and a wharf facility (exhibit 87). (The labels
and separating line have been added for the purpose of this report.)

Similar separation of facilities was shown at Longview, Wash.
(exhibit 1), Kalama, Wash. (exhibit 10—no general cargo wharf
shown), and Long Beach, Calif. (exhibits 12 and 23 at p.2).

FINDINGS

Considering these facts, the following findings should be made in
this proceeding :
8 F.M.C.
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1. A tariff regulation creating, and the practice of charging, wharf-
age for handling, including loading out, grain in bulk is a regulation
and practice relating to or connected with the handling, storing, or
delivering of property.

2. The receiving, storing, processing, and loading out of bulk grain
through conveyors and spouts into ships involve the handling, storing,
or delivering of property.

3. Respondents are compensated by the CCC pursuant to the UGSA.
for the use of all facilities and for all related services connected with
the handling, storing, and delivery of bulk grain.

4. The charge of wharfage in addition to payments under the UGSA.
results in the establishment, observance, and enforcement of a regula-
tion and practice of charging either payments for the use of a facility
that does not exist in storing, handling, and loading out bulk grain,
or double payments for the use of a facility already paid for under
the UGSA. .

5. Double payment for the same service is accomplished when rail-
road trackage, foundation, headhouse, dock or wharf, ship gallery,
cleaning and equipment, scales, elevator legs, conveyors, truck dumper,
railroad car tipper, barge unloader and barge dock, inspection sta-
tion, locomotives or truckmobiles, dust collection system, and improved
road facilities are attributed to wharfage and charged for as wharfage
as well as under the UGSA. Payment for facilities and services that
do not exist is accomplished when wharfage is charged for services and
facilities used for general cargo rather than for bulk grain.

6. Respondents are other persons subject to the act.

7. Both Los Angeles and San Francisco claimed to have the same
“physical situation”—relating to the intrusion of grain facilities on the
wharf and direct use thereof—and both not to have entered into a
UGSA. San Francisco claimed further, contrary to the assertion
herein, that facilities and services covered by wharfage were not com-
pensated by rentals from a grain storage operator. It isnot considered
to be possible on this record to adjudicate and make any findings as
to the justness and reasonableness of these respondents’ rules until the
precise application of all payments can be determined on a more com-
plete record. The foregoing may possibly apply to other persons who
are not contracting operators of bulk-grain facilities, but are lessors
of property occupied by bulk-grain facilities. As will be discussed,
the CCC does not contest the justness and reasonableness of the estab-
lishing, observing, and enforcing of any regulation or practice
which involves a charge for actual services rendered or use of facilities
furnished and not otherwise compensated.

8 F.M.C.
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REASON OR BASIS FOR FINDINGS

My reasons for the findings and conclusions herein follow.

There is virtually no dispute as to the facts, nor that the respondent
grain elevator terminal operators are “other persons subject to this
act” as defined in the first section of the act. Inferences to be drawn
from the agreed facts are in dispute. The sole question is whether
charging CCC wharfage as a “practice” or “regulation” in tariffs is
a just and reasonable one relating to or connected with the receiving,
handling, storing, and delivering of bulk grain, as property, when re-
spondent operators perform the UGSA and receive compensation
thereunder at any facility where wharfage is charged (with the ex-
ceptions noted).

I have only the two basic reasons noted above, and restated in more
detail below, for believing the charge is an unreasonable practice on the
facts herein:

1. Because of the facts showing an entirely separate and different
operation for handling bulk grain as differentiated from the facilities
for handling general cargo, wharfage, however defined and however
long applied in the past, is not applicable to CCC as an owner of bulk
grain handled and loaded out pursuant to the UGSA.

2. The payment of the fees provided in the UGSA schedule of rates
compensates operators for all use of their facilities and for all their
costs of handling and loading out bulk grain; consequently, added
wharfage should not be charged against bulk grain under UGSA.
In other words, the facts show separation and differentiation of bulk
grain facilities from those used for general cargo to which wharfage
is applicable and compensation for the separate facilities used.

Changed conditions have created the separate and different grain
handling operation and have converted wharfage from what was once
a charge for facilitities actualy used to a charge on CCC for facilities
not used, but paid for by other means. Bulk grain no longer moves
over a wharf as it once did when wharfage was applicable to then
existing facts. The changed conditions have not resulted in any addi-
tional expenses that are not paid for from wharfage on grain, and,
if anything, have resulted in less expense as far as use of the traditional
wharf is concerned.

With regard to the first point, past and present conditions have to
be compared to see just how wharfage is no longer chargeable for what
happens to bulk grain in modern, separate grain-handling facilities.

At the time the Department developed its uniform contract form,
including the obligation to pay customary or mandatory wharfage,
there was no bulk delivery of grain in California. There may have

8 F.M.C.
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been some bulk handling at Stockton and Los Angeles (the record
is not clear), and there was bulk handling in Oregon and Washing-
ton, but not with the storage and handling facilities used today.
Cranes and digging and lifting equipment were used to hoist any bulk
grain at wharves. At that time it was customary to carry grain
across a wharf in sacks. To the extent this type of operation con-
tinues, and with regard to such operations, the Department is not
seeking exemption from the payment of wharfage (Tr., 184, 1. 14-25;
185, 1. 1-2). Wharfage was and is justified where sacked grain is
handled. Sacked grain is handled the same as general cargo at port
locations. The physical possession of such cargo changes hands at
a place on the wharf, in a shed or at some place of rest adjacent to
the pier. The identifiable change of possession is considered a use or
service. The needed facilities, such as shelters, platforms, trucks,
and other moving equipment, are furnished as part of the use. Sacked
grain may be stored free of charge for a specified period while being
assembled into cargo lots, and the wharf is not usable for other cargo
to some extent by this activity. The delay is an expense to the
wharfinger. The time of use is compensated for in wharfage. In
such cases, wharfage is the only payment to the terminal operator.

The modern grain terminal is apart from the traditional wharf
facility with its flat platforms and storage sheds. Storage and han-
dling of grain no longer involve the use of the wharf. Other methods
of paying the terminal operator now exist. The UGSA is one of
these methods of payment. Performance of the UGSA does not re-
quire use of a general cargo wharf.

The facts shown in items 5 and 6 establish that today the function
of providing wharf facilities and bulk grain terminal facilities in the
usual west coast arrangement are different and unrelated and that
the investment in each and most of the services performed at each
involve unrelated expenses to be met from charges for the use of
each. There is some overlapping, such as the use of railroad tracks,
but what is used is paid for. The facts equally establish that storage
in a silo is not the same as the resting of general cargo on a wharf
awaiting shipment, and the passage of grain through conveyors is not
the same as the movement of general cargo over a wharf platform to
the ship’s side. There is a difference of function and use of facilities.
The facts show that if a ship were to take on both bulk grain and
general cargo, it would have to move from one berth to another at
most of the ports described in this record. At the general cargo
wharf, there would be no other compensation to the operator other
than wharfage. At the grain terminal, fees based on bushels handled

'8 F.M.C.
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are the compensation. Separation of, and differences in, facilities
used reasonably demand that wharfage applicable to facilities used
for transferring general cargo not be applied to facilities used for
entirely different types of cargo handling facilities and even different
types of ships and covered by other payments. It is not a reasonable
regulation to take a generalized definition such as wharfage, which
speaks of commodities conveyed “over, onto, or under wharves”, but
which was so formulated before there was any such thing as modern
bulk grain handling and then saying the words are broad enough to
apply and therefor