
FEDERAL MARITIME COMMISSION

No 1188

INCREASED FREIGHT RA l ES ALASKA LOWER YUKON RIVER AREA

Rates charges and practices of respondent found not to be unjust unreasonahle

or otherwise unlawful

Investigation discontinued

H B Jones Jr for respondent Northern Commercial Company
River Lines

William G R ddy Michael AI Holmes and W rl en O Oolver for

intervener Stateof Alaska

N01man D Kline and Robert J Blackwell Hearing Counsel

INITIAL DECISION OF Gus O BASHAM CHIEF EXAlHNER
1

The Commission by order served June 16 1964 as amended by order

served December 3 1964 placed under investigation to determine

their lawfulness under the Shipping Act 1916 and the Intercoastal

Shipping Act 1933 the rates charges and practices of respondent
Northern Commercial Company River Lines River Lines applying
to interstate transportation between Seattle Tacoma Wash and

points in Ala ska on the Lower Yukon River and the eastern coast of

Norton Sound in the Bering Sea These rates are published in River

Lines Tariff FMC F No 45 Tariff 45

The State of Alaska intervened but introduced no evidence at the

hearing held on November 24 1964 and on brief filed February 1

1965 concluded 1 that respondent River Lines is performing a

needed service in an area with little water transportation and 2

that no changes are warranted in the interstate rates involved herein

History of 1 espondent Initially owned by Canadian interests

River Lines predecessor began operations during the gold rush days
earrying a sizable amount ofgeneral merchandise up the Yukon River

to the gold fields in Yukon Territory and the J londike It discon

tinued service in 1922 or 1923 when it was acquired by and became

1 This decision became the decision of the Commission on Mar 26 1965
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a division of Northern Commercial Co which since the time of the

czars in Alaska has operated trading posts and later department
stores throughout Alaska and Yukon Territory

Ever since River Lines has provided a common carrier service on

the Lower Yukon primarily to carry cargo of its parent company
which consists mainly of general merchandise machinery and other

equipment Northern Commercial also has a saltery at Sheldon s

Point where it mild cures fish and ships them to 8eattle River Lines

provides the only common carrier service in the area and Northern

Commercial considers it to be so essential to its business that it

operates theservice regardless of profit or loss

Service of respondent River Lines owns and operates five tug
boats four covered wooden barges one large steel flattop barge and

three bulk oil barges all shallow draft It also operates a shipyard
year around at St Michael the base of its operations to shelter and
maintain its equipment

During the last 5 years the cargo carried by River Lines has divided

on the average about 44 percent intrastate over which the Commission
now has no jurisdiction 2 and about 56 percent interstate The latter

portion is transported under through rates with Alaska Steamship
Co Alaska Steam applying from and to Seattle Tacoma published
in Tariff 45 which makes such transportation interstate in character

and therefore subject to the jurisdiction of the Commission
River Lines makes connection at St Michael with vessels of Alaska

Steam three times a year usually in late June after breakup of the

ice in early August and in early October after which the freezeup
occurs Transfer of cargo is made directly from vessel to lighter
Alaska Steanl s vessel is then loaded with canned and salt cured salmon

destined to Seattle which has been collected by River Lines at com

mercial fishing villages on the Lower Yukon Salmon constitutes

the bulk of the outbound movement its volume is about one third of

the volume of the inbound movement and like the inbound cargo is

charged theTariff 45 rates

The cargo received by River Lines from Alaska Steam at St
Michael consisting mainly ofgroceries lumber and freight not other

wise specified is sorted and restowed in barges Some of its goes to

nearby Stebbins on St Michael Island and some to Unalakleet on

IIThe Commission under the misapprehension that it had jurisdiction over local Intra
state rates In Alaska Placed all of the rates of River Lines under Investigation and sus

pended four items In Tariff No 2 K FMC F No 53 which publlshed Increased rates on

intrastate traffic between the port of St Michael and destinations on the Lower Yukon
and between points on the Lower Yukon The Increases were to become effective June 15
1964 and were suspended to Oct 14 1964 Upon motion of Hearing Counsel dated Oct

30 19M the Commission by order served Dec 3 1964 amended Its order of investigation
to confine the Investigation to Interstate traffic
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Norton Sound 50 mUes from St Michael But most of it goes to

villages on the Lower Yukon The Yukon has a north mouth and a

south mouth The barges enter the north mouth under considerable

difficulties due to tide conditions S and proceed to Kotlik first and then

to Hamilton a distributing point Barges destined to upriver points
continue in geographical sequence to l1ountain Village Pitkas Pointr
Andreafski St Mary s Pilot Station Fortuna Ledge and Marshall

Cargo destined to downriver points on the south mouth is resorted

and reloaded at Hamilton and delivered in geographical sequence to

Kwiguk Emmonak Alakanuh and Sheldon s Point Saltery
Severe tides are encountered on the downward leg from Hamilton to

Sheldon s Point

The total river distance between St Michael and Marshall plus the

diversion to the south mouth is approximately 500miles

River Lines also receives cargo at St Michael from theDSMS North

Star III operated by the Bureau of Indian Affairs and from bulk

petroleum barges of the Standard Oil Co This traffic is transported
by River Lines in intrastate commerce

Lastly River Lines rents tugs and barges on a per diem basis to

contractors for moving their construction equipment from one job to

another Itwas testified that the tariff waS not designed to cover such

items and would produce excessive charges
The patronage of River Lines on inbound cargo comes from the

natives who receive small shipments of merchandise from Sears Roe

buck and 1ontgomery Ward and groceries from commission houses

in Seattle from some 25 to 30 native traders from the Government

and Standard Oil Co and from six sizable shippers including a

Catholic Mission at St Maris a trading company which competes
with Northern Commercial and from Northern Commercial itself

which supplies about 25 percent of the total tra ffic Practically all of

the cargo from Seattle destined for ICotlik Hamilton and Sheldon s

Point Saltery is consigned to Northern Commercial which pays the

tariff rate like othershippers
Respondent s income profit and los8 River Lines carried in all

of its operations interstate and unregulated local and contract serv

ices an average of 6 533 tons a year for the last 5 years 1959 64

During this period it lost 6 000 Itlost money in 3 out of the 5 years
and in the 2 profitable years its rate of return was 7 8 percent in 1961

62 and 2 4 percent in 196364 In view of the Commission s holding
that a return as high as 10 percent is reasonable in the Alaska trade

a Delayawaiting a favorable tide may amount to aweek

Northern Commercial alsO has trading posts at Kwlguk and Emmonak Usually trad

tng posts are operated by amanand wife team
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Alaska 88 Oo Oe neral Increase in Rates in the Peninsula etc

F MC Docket No 969 1067 decided Mareh 5 1964 respondent s

general rate structure cannot be found to be unjust or unreasonable

From exhibits of record IIearing Counsel constructed an income

statement in accordance with Commission General Order 11 pertain
ing only to respondent s interstate traJIic carried during 1963 This

study reveals that in 1963 respondent carried 3 232 5 tons of inter

state cargo that it collected 93 431 in revenue thereon and that it

incurred expenses of 109275 in carrying such traffic with a resulting
loss of 15 844 Upon this basis it is found and concl ded that re

spondent s interstate operations are unprofitable
Respondent s rates The general pattern of respondent s F45 rates

inbound is illustrated by those on Freight n o s per 100 pounds to

the three port groups served as follows 7 64 to Iotlik Hamilton

60 miles from St Michael 7 89 to Pilot Station etc 163 miles

and 8 03 to 1arshall 190 nliles The villages on the south mouth

i e Kwiguk to Sheldon s Point are grouped with 1arshall These

points are about as far distant by vater miles as Marshall and the

grouping appears to be justified by virtue or thesmall volumeof cargo
involved and because of the strong tides encountered in delivering
the cargo to these points While the record does not afford a precise
basis for determining a rate relationship between rive destination

based on cost of service the evidence is clear that the traffic to such

points as Iotlik and Hamilton which is predominantly Northern

Conlmercials cargo is bearing a significantly larger burden than ship
ments to other river points based on the distanees involved The

explanation given by River Line s traffic manager is that the consign s

at the more distant points cannot bear further increases due to their

substandard economic condition Much of the cargo moving to such

points eonsists of the necessities of life and the inhabitants eke out 11

bare existence from fishing longshoring and relief checks from the

State of Alaska

Except on a few items the rates of River Line haveinot been in

creased since May 1962 except to reflect a 10 percent increase which
Alaska Steam added to its proportion of the through rate This in

crease did not accrue to respondent but was made by it to preserve its

existing portion of the through rate

Respondent s outbound rates on salmon are promotional in nature

designed to foster salmon packing in the Lower Yukon area As

stated Northern Commercial operates a salt curing plant at Sheldon
Point 5 It hires fishermen provides them with necessary equipment

B It bas not engaged ill tbe cannery business sInce its plant at Kwlguk was destroyed by

water in 1962
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and purchases their entire catch The fishing industry provides a

suhstantial part of the livelihood of the native population whkh

in turn contributes to the merchandising activities of Northern

Commercial
Findinq8 and conclusio118 Upon basis of the foregoing facts it is

found and concluded that the rates charges and practices of River

Lines arenot unjust unreasonable orotherwise unlawful

Signed Gus O BASHAM

Presiding Examine
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No 1201

APPLICATION FOR FREIGHT FORWARDING LICENSE

MORSE SHIPPING CO REBECCA RUTH MORSE D B A

149 MADISON AVENUE NEW YORK N Y

Application for license as independent freight forwarder granted on the condition

that applicant move her office from thespace occupied by a shipping company

Applicant appeared pro se

Robert J Blackwell and Thomas Ohristensen appeared as hearing
counsel

INITIAL DECISION OF E ROBERT SEAVER PRESIDING EXAMINER 1

Rebecca Ruth Morse d b a Morse Shipping Co hereinafter called

Morse has applied to the Commission for a license as an independent
freight forwarder in ocean commerce under Public Law 87 254 46

U S C 1245 Applicant has grandfather rights under the statute and
is continuing in business pending action on her application

The issue that led to the hearing is whether applicant s relationship
with the shipping companies owned by Mr Morse s brother is such that
she is not an independent forwarder that is whether she controls

or is controlled by a shipper Section 1 of the Shipping Act 19162
and section 2 of Public Law 87 254 which is sec 44 a of the 1916
Act forbid the grant of a license to an applicant who is not inde

pendent from shippers or consignees in our foreign conmlerce Ifa

shipper uses an employee orsomeone else as a pretended forwarder
a mere front brokerage paid by the carrier would place the shipper
in a favored position over other shippers

1This decision became the decision of the Commission on May 13 1965 and an order was

signed granting the application
2 An independent ocean freight forwarder is a person carrying on the business of

forwarding for a consideration who is not a shipper orconsignee or a seller or purchaser
of shipments to foreign countries nor has any beneficial interest therein nor directly or

indiectly controls or is controlled by such shipper or consignee 01 by any person having
such a beneficial interest

mharris
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As will be seen the agency staff had interviews and correspondence
with applicant pursuant to which applicant changed her operations
in several respects in order to free and divest herself of any control by
or over her brother s shipping companies The staff was satisfied thait

this divestiture will meet the requirements of the statute except in the
matter of her physically moving h roffices out of the space occupied
by her brother s enterprises

Applicant has now made arrangements to relocate her office Hear

ing counsel therefore urge that the license be granted subject to the

applicant actually making this move by June 30 1965 Thus all con

troversy between the parties has been eliminated The examiner

perceives of no reason to withhold the license provided the applicant s

officeis relocated as planned
Hearing counsels requested findings of fact are fully supported by

the record They are concise and complete and are adopted here with

only the minor changes nooded to place them in thecontext ofan initial

decision

1 Morse s office is located on the premises ofI Freiberg Son Inc

Freiberg and Metropolitan Industries Trading Corp Metropoli
tan 149 Madison Avenue New York who are sellers and shippers
of used clothing military surplus electrical appliances and other

general commodities to the Middle East and Africa

2 Both Freiberg and Metropolitan are owned and operated by Mr

Samuel Freiberg Mrs Morse s brother Freiberg was founded by
their father in 1914 was incorporated in 1943 and has been con

tinuously in the same business since its inception Metropolitan was

founded by Mr Freiberg in 1963

Mr Freiberg bought his father s share of Freiberg at market value

approximately 1 year before the latter s death in 1957 Upon Mr

Freiberg s death the business will go to his wife and he has advised

her to have it liquidated
3 Morse began operation in 1948 and has acted as Freiberg s freight

forwarder since that time 1orse has acted as l etropolitan s for

warder since it was founded in 1963 Prior to 1958 Morse forwarded

exclusively for Freiberg in that year Morse began forwarding for

other exporters Today Morse forwards for Freiberg Metropolitan
and three other shippers Ninety percent ofl1orse s present business

is derived from Freiberg and Metropolitan and of that 90 percent
Freiberg supplies 60 percent and Metropolitan 40 percent

4 l1orse s office has always been on Freiberg s premise accompany

ing it through a series of changes of location Freiberg and Morse

moyed to their present location in 1963 Prior to 1963 1orse occupied
its space rent free since then Morse has paid Freiberg 100 per month

for thespace it occupies
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5 Since 1963 Morse has charged all its shipper accounts including
Freiberg and Metropolitan a 10 per shipment freight forwarding
fee prior to that time l10rse charged no shipper including Freiberg
a freight forwarding fee The forwarding fee covers the following
services Ascertaining rates booking space and preparing and process

ing export declar tions dock receipts and bills of lading
6 Morse has at all times collected and retained for its own account

brokerage on shipments forwarded for its clients including Freiberg
and Metropolitan

7 Morse earns approximately 2 500 per year in forwarding fees

and 1 000 per year in brokerage Approximately 85 percent of both

amounts is derived from Freiberg and Metropolitan shipments Mrs

Morse is not depend nt upon that income for her livelihood she is

supported by her husband

8 Pursuant to an oral agreement between Mrs Morse s father and

her brother Samuel Freiberg in 1946 began paying her 75 per week

The amount of the payments was increased in 1957 to 150 per week

The payments werea continuing gift not contingent upon Mrs Morse s

performing any services for Freiberg Had she discontinued for

warding for Freiberg she would have continued to receive the pay
ments Mrs l10rse was carried on the Freiberg payroll solely for

the purpose of receiving the payments Since April 30 1964 Frei

berg has made no payments to Mrs Morse and she is not longer on its

payroll 11rs l10rse now receives the equivalent of 150 per week

from her brother s personal funds

9 Mrs Morse s husband wasat one time vice president of Freiberg
but resigned on the advice of the Commission staff He was and is

otherwise employed and drew no compensation from Freiberg nor

took part in its management Peter Morse one of Mrs Morse s sons

is employed by Metropolitan His duties include formulating ClF

quotations on ordets from overseas

10 l1orse has ts own office equipment and has a telephone listing
different from those of Freiberg and Metropolitan Freiberg Metro

politan and Morse maintain separate books of accounts Neither

Freiberg nor Metropolitan have ever loaned money to Morse

11 Mrs Morse does not draw a regular salary she withdraws

money from the Morse account hers is the only authorized signature

as she requires it to support another son Edward in college and to

meet Morse s expenses
12 Pursuant to discussion and correspondence with personnel of the

Bureau of Domestic Regulation Mrs Morse has taken the following
actions to disassociate herself from her brother s companies according
to her sworn statement sent to the Agency on January 13 1965 and

her testimony

J
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a Forego any salary or remuneration from her brother s

companies other than compensation for forwarding services

b Discontinue to utilize any employees or Freiberg in her

operations or perform any services for these concerns other than

freight forwarding
c Pay no remuneration to Freiberg except office rentaJ a nd

this only until she moves

d N either Mrs Morse or her husband will be an officer direc

tor or stockholder in Fre berg or its affiliates
e Morse expresses the intention to hold herself out tD the

shipping public as an independent ocean freight forwarder and

actively solicit shipper clients in addition to Freiberg and its

affiliates

I Agrees to report any deviation from the roregoing to the

Commission

A disagreement or misunderstanding arose as to the date Morse

would move her office space The staff on January 28 1965 set a

deadline ror her to move prior to April 30 1965 as there had been

some evidenee that she was stalling for time She desires to have her

office in the building where she is presently located The management
of the building advised her that suitable space will not be available

until June 30 1965 but they expect to have it available then Because

or a communications problem the staff wasnot aware or this until the

hearing
In view of the circumstances the delay in moving her offices from

April 30 1965 to June 30 1965 does not seem unreasonable Hearing
counsel states that this probably would have been acceptable to the

Commission staff had they known of the proposal
N one or the other aspects or applicant s operations and relationships

changed in accordance with her sworn statement take her outside the

definition or independent freight forwarder in section 1 The appli
cation will thererore be granted The license will be subject to the

condition subsequent as urged by hearing counsel that the removal
of her office from the space occupied by Freiberg actually be accom

plished by June 30 1965

Signed E HOBERT SEAVER
Presiding Examiner

APRIL 20 1965
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FEDERAL l1ARITIl1E COl1l1ISSION

No 921

RIVER PLATE AND
BR

ZIL CONF1 RENCES ET AL
l

v

LLOYD BRASILEIRO PATRIlIONIO NACIONAL AND

n100RE l 1cCORifACK LINES INC

No 928

AOREEMENT No 8545 BETWEEN LLOYD BRASILEIRO PATRIlIONIO

NACIONAL AND MOORE l1cCORlIACK LINES INC

Decidcll May 25 19G5

Agreement No 8545 approved subject to the deletion therefrom within 60 days
a of all references to commercia cargo and b of Article 10 in its

entirety otherwise such approval to be null and void

El17Le1 C jJladddy and Bald vin Eina1son for certain complainants
Bernard D Atwood Thomas Ii Roche and Sanford C Aliller for

certain other complainants in No 921

lV B E1vers and Ira L E1oers for l1oore l1cCormack Lines Inc

F1 ank J A cConnell for Lloyd Brasileiro Patrimonio Nacional re

spondents in both proceedings
Donald 11 acleay and IIarold E A esirow for Delta Steamship Lines

Inc Cyrus C Guidry for Board of Commissioners of the Port of

New Orleans and Robert L Sho1 tZe for l1ississippi Valley Associa
tion interveners

NormevnD line hearing counsel

1 The Booth Steamship Co Ltd Bordln Line Joint Service of Rederlaktlebolaget
Disa Rederlaktlebolaget Poseidon Angfart saktlebolaget Tlrfing Bamburg Suedameri
kanlsche Dampfschlff nhrtsgesellschnft Eggert Amsinck Columbus Line Dovnr S A

International Shipping Trading Co Dovar Line Van Nlevelt Goudriaan Coo s

Stoomvaart l aatschappij N V Holland Pan American Line Ivaran Lines Aktlesel
f kapet Ivarans Redell Lamport Holt LIne Ltd the Northern Pan AmerIcan Line AjS
Norton Line Joint Service or Rederlaktiebolaget Svenska Lloyd Stoekholms Rederlak

tlebolagc Svea Redcrlnktlebolaget Fredrlka Scansa Line Rederlet Svend Bellesen Damp

sklbsselskabet Torm Torm Line Dovar LIne and Scansa Line were deleted as complain
nnts at the hearings having withdrawn from the trade since the filing of the complaint

mharris
Typewritten Text
476



BRAZIL CONF ET AL V BRASILEIRO MOORE McCORMACK LINES 477

REPORT

By THE COMMISSION John Harllee OhaiJ man James V Day Vice

Oha 7man Ashton C Barrett and George H Hearn Oommis
sioners

These consolidated proceedings are before us on exceptions to the

initial decision of Hearing Examiner C V Robinson 2 The excep
tions merely constitute a reargument of the same issues allegations
and contentions considered by the examiner in his initial decision
After a careful review and consideration of the record in these pro

ceedings we conclude that the examiner s disposition of the issues

herein was well founded and proper Accordingly we hereby adopt
the examiner s decision a copy of which is attached hereto and made
a part hereof as our own and for the reasons set forth in the
decision 3

It i8 ordered ThatAgreement No 8545 is approved subject to the

following conditions

1 That within sixty 60 days from the date hereof the parties to

Agrement 8545 modify the agreement so as to

a delete therefrom all references to commercial cargo and
b delete therefrom article 10 in its entirety

2 If the above modifications are not submitted within sixty 60

days hereof the approval herein granted is null and void

COMMISSIONER JOHN S PATTERSON CONCURRING SEPARATELY

Iconcur in the results reached in the foregoing report but disasso
ciate myself from the failure to do moreabout the application ofsection
15 to the facts There were more than allegations that other agree
ments requiring approval had not been filed There were facts indi

cating this to be a possibility but more evidence will be needed to prove
or qisprove the case Unless I am mistaken about the evidence the

respondents Moore McCormack and Lloyd Brasileiro have as much to

gain as anyone in removing the suspicion created by the allegations
Iwould either immediately remand this part of the proceeding to the
examiner or institute a new investigation for the purpose of develop

1I Respondents filed no exceptions or replies to exceptions but during oral argument before
the Commission respondents took exception to that portion of the Initial decision which
would have modified the agreement to exclude thel efrom commercial cargo hlle oral

argument cannot take the place of written exceptions In view of the Commission s decision

In this docket we will in this Instance give the same consideration to respondents oral

argument as we would had they properly filed wrItten exceptions and or replies to

exceptions
3 In taking this action we are not unmindful of the allegations that other agreements

between respondents requiring approval under see 15 have not been filed with the Com
mIssion Further consIderation will be gIven to these allegations and approprIate action

will be taken

8 F M C
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ing any additional evidence that might be available before this evi Idence gets stale It is not enough to state in a footnote that further
consideration will be given to the allegations and appropriate action

will be taken Such a statement does not involve significant actions

In fairness to the public and to respondents this matter should not

be left unresolved through vague commitments to do something un

specified at an indefinite time later

Attachment

Signed THOMAS LISI

Secretary

8 F M O
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No 921

JtlVER PLATE AND BRAZIL CONFERENCES ET AL 1

V

LLOYD BRASILElRO PATRIMONIO NACIONAL AND liloORE McCORMACK

LINES INC

No 928

AGREEMENT No 8545 BETWEEN LLOYD B 8ILEIRO PATRIMONIO

NACIONAL AND l100RE McCORM ACK LINES INC

Agreement No 8545 would be unjustly dIscriminatory and unfair as between

complainants and respondents and would operate to the detrIment of the

commerce of the United States within the meaning of section 15 of the

Shipping Act 1916 as amended and would subject complainants and ship

pers of commercial cargo to undue and unreasonable disadvantage in viola

tion of section 16 of the Act The agreement is disapproved but if the

parties thereto will delete therefrom all references t9commercial cargo as

well as Article 10 thereof the agreement willbe approved

Elmer O Maddy and Baldvin Einarson for certain complainants
and Bernard D Atwood Thomas Roche and Sanford O Miller

for certain othercomplainants in No 921

W B Ewer8 and Ira L Ewers for Moore l1cCormack Lines Inc

and FrankJ McOonnell for Lloyd Brasileiro Patrimonio Nacional

respondents in both proceedings
Donald Mackay and Harold E Mesirow for Delta Steamship Lines

Inc Gyrus G Guidry for Board ofCommissioners of the Port ofNew

l The Booth Steamship Co Ltd Brodin Line Joint ServIce of Rederlaktiebo agetDIaa

Rederiaktiebolaget Poseidon Angfartygsaktlebolaget Tlrfing Hamburg Suedamerlkanische

Dampfschifffahrtsgesellschaft Eggert Amsinck Columbus Line Dovar S A Interna

tional Shipping Trading Co Dovar LIne Van Nievelt Goudrlaan Cos Stoomvaart

Maatschapplj N Y Holland Pan American Line Ivaran Lines Aktleaelskapet Ivarans

Rederi Lamport Holt LIne Ltd the Northern Pan American Line A S Norton Line

Joint Service of Rederlaktlebolaget Svenska Lloyd Stockbolms Rederlaktiebolag Svea

Rederlaktiebolaget Fredrika Scansa Line Rederiet Svend Hellesen Dampsklbseelskabet
Torm Torm Line Dovar Line and Scansa Line were deleted as complainants at the hear

ing having withdrawn from the trade since the tiling of thecomplaint

8 F M O 479
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Orleans and Robert L Shortle for Mississippi Valley Association
interveners

Norman D Kline hea ring counsel

INITIAL DECISION O E C V ROBINSON PRESIDING EXAMINER 2

Complainants in No 921 are the conferences and certain of their

members operating from U S ports except the Pacific coast and
Canadian Atlantic ports to the east coast of South Arnerica Re

spondents in both proceedings Lloyd 3 and Thlormae a e members of

the conferences The complaint alleges in substance that respond
ents Agreement No 8545 elated Oet i5 1960 filed with the Com
mission for approval under section 15 of the Shipping Act as

amended sec 15 and the act and providing 1 for the pooling of

revenue on all cargo vith certain exceptions ca rried by respondeIits
from U S Atlantic ports to Brazil and 2 for cooperation by thern

to assure that all cargo controlled by the Government 0f the United
States and by the Government of Brazil moving in the trade will be
carried by either respondent is unjustly discriminatory and unfair

as between complaina nts and responclP11ts and det rirnental to the com

merceofthe United States

As further elaborated on brief complainants al1ege that the agree
luent 1 is not a true and cOluplete cupy of memorandum of the

agreement betweell tl e parties because it fails to contaIn the under

standing that the purpose of the agreement is to eliminate com

plainants from the trade 2 fails to specify that al tides 7 and 10

see hereafter are designed to implement this purpose 3 does not

contain the parties agreement to create a similar northbound pool 4

4 does not specify that it will be implemented prior to Commission

approval in fact the 111ajor parts of the agreement aITreacly are in

effect 5 does not provide for the admission of other caiTiers 6

by excluding complainant carriers froll1 the trade will reduce the fre

quency and regularity of service to both importers and exporters in
the United States since it is impractical for complainants to operate
a northbound service once they have OOen excluded fron1 the south
bound trade and upon elimination of complainants the conferences
will be effectively destroyed thus ending their usefulness to American

commerce in maintaining fair reasonable and stable rates and regu
larity of service 7 enables the pf1rties to divert cargo froi11 the gulf
coast to the Atlantic coast thus operating to the detriment of com

merce and 8 has pot been s lowntOServe the purposes of the act

2 ThIs decisIon was adopted by th CommIssion May 25 1965
8 Lloyd is owned by the Government of Brazil
I his point was not pressed

8 F lIC
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therefore representing an unnecessary invasion of the pt ohibitions of

the antitrust laws and being contrary to the public interest

No 928 is an investigaton by the Commission to determine 1

whether Agreement No 8545 if approved would be unjustly dis

criminatory or unfair as between carriers shippers exporters im

porters or ports or between exporters of the United States and their

foreign competitors or to operate to the detriment of the commerce of

the United States within the meaning of section 15 of the Shipping
Act 1916 as amended and 2 whether Agreement No 8545 if ap

proved would subject any particular person locality or description
of traffic to any undue or unreasonable prejudice or disadvantage in

any respect whatsoever in violation of section 16 First of said
Act The order of investigation directs that this proceeding
be consolidated with theproceeding in docket No 921

Mississippi Valley Association J1ississippi Valley and the Board
of Commissioners oJ the port of New Orleans New Orleans inter
vened in opposition to the agreement Delta Steamship Lines Inc

Delta an American flag line operating between the gulf and Brazil
intervened as its interests might appear

5

TERMS OF THE AGREEMENT

The salient parts oftheagreement are as follows

Whereas Lloyd and Mooremack are the national flag carriers of the two

nations directly concerned in the carriage of cargo in this trade route and wish

to establish just and economical cooperation in order to promote the commerce

between such nations and to providemore efficient service forshippers and

Whereas Equal participation in the freight revenues should be established in

thecarriage of cargoes as herein defined between the two nations

I rlr III

ARTICLE 1 This agreement covers the apportioning of freight revenue of

Lloyd and Mooremack on all cargo that they carry as hereinafter described

transported by the parties on owned or chartered vessels from any port or point
on theAtlantic coast of the United States from Maine to Key West inclusive and

destined to any part or point inBrazil

I o III

ARTICLE 2 Cargoes included in this agreement are

Paragraph 1 All cargoes that they carry imported into Brazil transported as

described in article 1 whether controlled and subsized or commercial cargoes
SECTION A By controlled or subsidized cargoes it is understood to be those

subject to any control by the Governments of the United States of Brazil or by
the United States of America in regard to the routing of the respective carriage

SECTION B By commercial cargoes it is understood to be those not subject to

any governmentcontrol in regard to the routing of such cargo

II The name of this company was MissIssippi Shipping Co Inc at the time its petition to

lnt rvene was filed
00
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ARTICLE 3 Cargoes excluded from this agreement are

Paragraph 1 Mail bulk and low paying cargoes to be jointly designated in

writing by the parties from time to time A copy of such designation shall be

submitted promptly to the Federal Maritime Board and to theBrazilian Maritime

Commission

Paragraph 2 Cargoes under title I Public Law 48083d Congress
Paragraph 3 Cargoes carried on the passenger ships SS Argentina and SS

Brasil belonging to Mooremack provided however that Brazilian subsidized

cargoes carried on the said passenger ships are included When Lloyd places

passenger ships in this trade this paragraph 3 will be reviewed

ARTICLE 4 The gross freight revenues on all included cargoes shall be appo

tioned between the two carrierson the following basis

Paragraph 1 Any excess in revenue by one carrier as compared to the other

less carrying charges amounting to 50 of such excess will be apportioned and

distributed between the lines inaccordancewith the following percentages

50percent to Lloyd
50percent to Mooremack

ARTICLE 5 In order for thetwo lines to participate on equal conditions inthe

carriage of cargoes defined in Section A of Paragraph 1 of Article 2 theparties
will do everything possible through appropriate channels with their respective

Governments

Paragraph 1 To assure that Mooremack carry those cargoes that cannot be

carried by Lloyd
Paragraph 2 To assure that Lloyd carry those cargoes that cannot be carried

by Mooremack

ARTICLE 6 Without hindering the consideration in Article 5 Paragraph 1

Lloyd may at its option subject to mutually agreeable conditions charter vessels
of Mooremack inpart or inwhole

ARTICLE 7 In the event that Lloyd does nothave available ships to adequately
cover the berth they may charter additional vessels regardless of flag In the

event that Mooremack does nothave available ships to adequately cover theberth

they may charter additional vessels regardless of flag

ARTICLE 9 Lloyd and Mooremack will do everythin practicable to maintain

a minimum number of sailings duringeach six 6 months period as follows

Lloyd 15
Mooremack 24

or as otherwise mutually agreed inaccordance with Article9hereof

II

ARTICLE 10 lhe participating parties shall continue efficient and energetic
solicitation of cargoes following a rule of strict cooperation but shall not offer

any special concession for particularly favoring any one line or for any other ob

jective contrary to the rules and regulations of the freight Conferences in effect
at the time shipments move

Q 1fn
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ARTICLE 12 Mooremack agrees not to promote nor sponsor the deviation of

cargoes from the Atlantic coast ports of the United States of America to the

Pncific coast ports of the United States of America

THE FACTS

In appraising the agreement it is necessary to understand the atmos

phere in which it was conceived For some time prior to 1959 the Gov
ernment of Brazil through instructions regulated exchange and

other matters connected with the economic development of the country
Although these instructions did not refer directly to shipping much

impOlt cargo recei ved preferential consideration theretmder andmoved

on Lloyd s vessels some was carried in chartered vessels Under In
struction No 113 of the Brazilian Legislature the date thereof does

not appear of record but it becameeffective no later than 1958 Ameri

ean flag vessels did not have the same opportunity of sharing Brazilian

Government controlled cargo as the Brazilian Government did and
continues to do in thecase of Anlerican Government controlled cargo

6

At the request of American officials Brazilian officials came to the

United States in 1958 to explain the meaning of Instruction No 113
This was follo ved by SUMOC Instruction No 181 7 published in the
Brazilian Official Diary on April 22 1959 which stated among other

things that the principle that merchandise imported with exchange
subsidies including those not dependent on bidding in auction be trans

ported by vessels bearing the razilian flag is maintained for this pur
pose those ships freighted or leased to national companies also being
included a translation Anlerican flag vessels were free to

compete for noncontrolled cargo Brazilian Decree No 47 225 of
November 12 1959 provideq that the transportation of imported cargo
with the benefit of any government favors or official credit establish
ments 11lUst move on Brazilian flag vessels unless they are unable to

carry it vessels chartered by Brazilian firms are considered as vessels
of Brazilian flag

There being dissatisfaction in this country with Instruction No 113

negotiations were conducted between officials of the two countries and
also by representatives of American flag lines in an effort to work out

a solution particularly as it was diffieult to determine whether some

e Under Public Resolution No 17 73d Cong approved Mar 26 1935 cargo which is

financed b a lending agency of the Government such as the Export Import Bank must
move on American flag vessels By statement of policy aqopted by the Maritime Adminis
tl ation 011 July 24 1959 the Maritime Administmtion may grant a waiver to national flag
vessels of the recipient nation to carry up to 50 percent of such cargo Public Law 664

S3d Cong approved Aug 26 1954 prOVides that at least 50 percent of cargoes moving
under Government account or credits must move on American flag vessels but this require
ment may be waived undel the circumstances enumerated therein

7 SUlIOC is a grouping of letters denoting Superintendency of Money and Credit an

agenc of the Brllzilian Government
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imports were American Government controlled or actually controlled

by the Brazilian Government under SU 10C 181 Pending clarifica

tion of SUMOC 181 waivers on American Government controlled car

goes were held up The position of 1ormac the only American flag
carrier in thetrade was that Brazilian officials should grant waivers to

Am ricanflag vessels in the same manner as the United States granted
waivers to Brazilian flag vessels on Brazilian controlled cargoes and

it feels that 10rmac and Lloyd each should be entitled to 50 percent of

the controlled cargo in this trade On 1ay 21 1962 in its Bulletin No

41 Resolution No 2216 the 11erchant 11arine Commission of Brazil

eclared as follows a translation

The transportation of commodities referred in the decree No 47 225 of Noyem

bel 12 1959 always when coming from the United States of America willbe made

inaccordance with the following order of priority
a By vesselsof Brazilian flag
b By vessels of American flag when referring to cargoes whose transporta

tion can notbe made by vessels of Brazilian flag and

0 By vessels of other flags when referring to cargoes whose transportation
can notbe made by the National Lines Brazilian and American

the Lloyd Brasileiro will indicate to the Merchant Marine Com

mission expressly the name of the navigation line infavor of which should be lib

erated the cargo obeyed always the order of the reciprocity established s

Although forced to live with this concession the American flag lines

have not been happy about it It had long been the intention of Mor

mac officials to carryon discussions with our counterparts in Brazil

which could very well have led up to a pooling agreement There is

no hesitancy on our part to point this out Mormac s executive vice

president The company holds the door open for admission of other

lines to the agreement but no direct discussions have been had with any
but Delta The agreement itself contains no specific provision for the

admittance of a third flag line 9 since in 110rmac s view it is an equal
access type of agreement to give Amelicftn flag lines equal access to

Brazilian controlled cargoes to give the Lloyd Brasileiro the Brazil

ian flag line equal access to American controlled cargoes A pool
wassuggested by 10rmac as a possible means ofsolving the difficulties
created by SUMOC 181 and lessening the effect of it on 110rmac s

cargo This purpose was conveyed to Brazilian officials Although
commercial cargo may move on the vessel of any flag in the trade this

type of cargo was included in the agreement at the request of Lloyd
even though 10rmac did not particularly want it As 1ormac was

faced with the possibility of future Brazilian decrees that might affect

8The Merchant Marine Commission actually grants the waiver

9 One which serves the areas under consideration but operates under another flag
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commercial cargo for all carriers the company thought it best to in
clude such cargo in the agreement

Between 1958 and 1963 Lloyd and Molmac carryings averaged
about 19 percent of the total volume in the tn de l If bulk coal and
coke are excluded these commodities constitute all large part of the
total SO percent in 1963 the average would be about 67 percent 76

percent in 1963 Inthe same period United States and Brazil con

trolled cargoes carried by Mormac averaged about 3 percent of the
total about 11 percent if coal and coke are excluded Revenue from

cargo which would have been subject to the pool between 1958 and
1963 wasestimated by Mormac as about 81 500 000 Of this 10rmac
was the overcarrier to the extent of about 625 000 D educting haH
of this as expenses in accordance vith the formula in the agreement
leaves 10rmac the overcarrier to about 312 500 IIalf of this or

about 156 250 would have been payable to Lloyd
10rmac s percentage of total carryings excluding coal and coke has

increased steadily and amounted to 57 percent in 1963 Conversely
Lloyd s total has decreased considerably since 1960 and amounted to

only 19 percent in 1963 The volume ofcargo out of the North Atlantic
which is controlled by the United States and Brazilis about one third
of the total

OPPOSITION TO THE AGREEMENT

lvaran Line This complainant operating four owned vessels under
the Norwegian flag has been in the United States Brazil trade for 26

years which is longer than any other line except Lloyd and has been
a member of the conferences from the beginning Ithas a fortnightly
service and has been carrying commercial as well as Brazilian Govern
ment owned or controlled cargo the latter presumably comes to it when
neither Lloyd nor Iormac can carry it and is considered important to

the company Bulk oil coal and coke and woodpulp are included in
its carryings under SUMaC 181 which has not stood in its way

Ivaran operates between the United States and the east coast of
South America only and unless it obtains southbound ca rgo it cannot

remain in business About two thirds of its southbound payable tons

in 1962 were destined to Uruguay and Argentina Approval of the

agreement would remove any reason for the company staying in the

conferences although the agent would not necessarily advise its prin
cipals to withdraw therefrom As an independent operator it would

attempt to offer to shippers in both the United States and Brazil some

thing not offered by the conferences including lower rates

The combined sailings of Lloyd and 10rmac under the agreement
would create a trend toward monopoly and would choke off a small
company like Ivarano The avowed purpose of the parties to the agree
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ment is to share cargo share solicitation and make every effort with

their governments to such end and their combined sailings probably
ould be sufficient to carryall the cargo in the trade 1o This ould not

be an advantage to either the Anlerican shipper or the Brazilian im

porter As a direct tesu tofapproval of the agreement there possibly
would be only four conference lines left in the trade Although Lloyd
and Mormac would not be able to control commercial cargo entirely
as a matter of government edict the pressure of the tremendous

cartel would influence such cargoes a ay from Ivaran for if a shipper
supplying subsidized controlled Brazilian cargo also has commercial

cargo it is natural and sensible for him to look from whence his main

business comes Vhenever a waiver has been granted to Iva ran it has

been because of a little pressure by a shipper vho has dealt with the

company and finds the vessel convenient

The agreement gives 10rmac no more access to Brazilian controlled

cargo than it already has under SUMaC 181 and Bulletin No 341

but in soliciting and obtaining commercial cargo the parties to the

agreement are in a favorable position as to cargo which otherwise

would be available to Ivaran possibly resulting in the shutting off of

the small amount of controlled cargo Ivaran has been getting Under

the pool 10l mac would make an additional effort to carry more

Brazilian cargo and there would be more resistance to the granting of

waivers to other lines There is an incentive to charter a ship for car

goes that otherwise might have to be waived in favor of a third line

Removal of article 10 of the agreement which provides for efficient

and energetic solicitation of cargoes would not do away entirely with

Ivaran s objection to the agreement On the other hand it probably
would be removed if the article were con trued as independent ener

getic solicitation on a comparative basis recognizing each party s

interest Pooling the fleets will produce a tremendous weight whether

by joint solicitation or cooperative solicitation The parties will co

operate jointly beyond the terms and scope of SUMaC 181

Colurnbu8 Line This complainant which is the United States
Braziloperating unitof complainantIIamburg Sued popular name

employs German flag vessels and entered the trade in 1957 but had

been trading there prior to vVorld VTar 1 It averages a little over

three sailings a month and serves the same general areas as Mormac

The company has not carried any SUM OC 181 cargo since 1963 but it

believes that if the agreement is approved and as long as SUMaC 181

is in effect it probably will not lift any Brazil controlled cargo It

has the same fears as Ivaran about the future of commercial cargo

in the trade if the agreement is approved Ifthe company were in

10 By virtue of the agreement Lloyd would increase its annual sailings out of Atlantic

ports by 12
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a pool similar to No 8545 its freight solicitors would be instructed
to turn cargo over to its partner in case the company itself could not

accommodate it

The agreement would result in such strength to the parties as to

make competition by Columbus Line a negligible factor The 70 sail

ings proposed by the agreement would be sufficient for all cargo moving
in the trade There are no present thoughts as to whether the company
should withdraw from the conference if the agreement is approved
although the agent would prefer not to do so

Cocoa Merchants Association of America The association is com

posed of all importers in the United States of cocoa beans and cocoa

products Lloyd and 10rmac are the principal carriers of Brazilian

cocoa and it is assumed that under the agreement the bvo lines would

carry a larger share of general cargo hence if complainants are ex

cluded from the trade it would result necessarily in a decrease in the

number of sailings from Brazil to the United States The association

opposes the agreement to the extent it would decrease the frequency
and regularity of service to importers Decreased service northbownd
could result in more frequent warehousing of cocoa beans and products
increased financing charges and possibly demurrage The present
service is satisfactory to the association but the proposed pool has the

danger ofbecoming monopolistic
Mississippi Valley Principally because of thewording of article 12

the agreement would be unjustly discriminatory and prejudicial to

Mississippi Valley and gulf ports in that Atlantic ports are protected
against deviation of traffic from the Pacific coast but no protection is

provided for the gulf As a consequence there is the possibility of

diverting cargo from normal trade channels through the gulf The

equalization of South Atlantic and gulf rates from interior points
makes solicitation very important Article 12 makes deviation more

ofa bugbear than underthe old differential rates to the South Atlantic
and thegulf Diversion to Atlanticports would mean a curtailment of

rail truck and barge facilities in the valley and would work a hard

ship on them and their shippers Shippers would be required to pay

higher rates by using Atlantic ports If the agreement is approved
there should be safeguards for the gulf It would be satisfactory if

there were a provision not to promote or sponsor the deviation of

cargoes from gulf ports to Atlantic ports
New Orleans It adopts the position of Delta see hereafter and

Mississippi Valley From certain areas in the midwest the rail rates

are differentially lower to New Orleans than to Atlantic ports which

makes those areas naturally tributary to New Orleans Vbile it is
conceded that it is not the purpose of the parties to the agreement to
divert cargo from New Orleans to Atlantic ports it is inevitable that
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Lloyd will grant wa ivels only to Mormac on controlled cargo The

concerted efforts of the parties as to commercial cargo will divert

such cargo in the same manner The agreement permits a diversion

of traffic and territories by withholding waivers to all lines except
l ormac and Lloyd thus eliminating the gulf lines Vhere the

differential of the inland rate to New Orleans is small exporters

shipping in volume could effect substantial savings in inland freight
charges if waivers could be granted to Delta without vi0lating either

the cooperation or other parts of the agreement or without violating
the financial interest of Lloyd by its sharing in the pool

Delta Delta has no objection to pooling agreements as such dOis

not believe that No 8545 was conceived for the purpose of injuring
Delta and the commerce of the gulf ports and does not doubt the

sincerity of the testimony by Mormac that thereis no present intention

of diverting cargoes from the gulf As written however the agree

ment affords both the opportunity and the incentive for an intensifi

cation of that competition and Delta is convinced that it will be an

inevitable result of the agreement Mormac admits that article 10

boils down to soliciting for each other and Lloyd expressed the

intent of following the same pattern of solicitation The agreement
would have a detrimental effect upon the commerce of the gulf ports
and its shippers who are dependent upon service throug those ports

From certain midwest areas there are economic factors which serve

to offset the modest rate advantage to the gulf service point of origin
storage facilities There are some commodities produced at or near

the gulf and South Atlantic often by the saine producers Of the 55

principal commodities moving via Delta to Brazil the majority also

move via Atlantic ports This traffic is vitalto Delta if it is to con

tinue to provide adequate service in an economical and efficient manner

Over 50 percent of the 1963 traffic moving via Delta could have gon

via gulf or Atlantic ports Delta handled a minimum of 32 percent
of all controlled cargo to Brazil out of the gulf in 1960 10 percent in

1961 43 percent in 1962 and 69 percent in 1963 These volumes

represent 34 percent 17 percent 40 percent and 60 percent respec
tively of Delta s total revenue from carryings to Brazilll Becaus

it serves the Atlantic as well as the gulf Lloyd normally does not

influence traffic to one coast or th other The agreement would

provide each party with added incentive to influence to the extent
of its ability all such traffic through the Atlantic where each would

stand to benefit from the pool

11 If consideration be confined to cargo controlled by Brazil alone the percen tages were

7 In 1960 8 In 1961 4 In 1962 and 4 In 1963 The volume in 1962 and 1963representB
2 and 3 percent respectively of Delta s total revenue from carryln gs to Brazil

8 lM C



BRAZIL CONF ET AL V BRASILEIRO MOORE McCORMACK LINES 489

Although the cooperation provided for in article 5 relates to con

trolled cargo it would be less than human by virtue of the nature of

the agreement if the parties did not make every effort to influence

those commercial cargoes which they cannot themselves obtain to

Inove through Atlantic ports in order to share in the proceeds The

situation is compounded as to controlled cargo vhere there would

be incentive for Brazil to arrange routings in such fashion that those

which Lloyd could not satisfactorily handle would rl10ve through
Atlanticports via 1ormac in order for Lloyd to share in the proceeds
This could be done by routing instructions to midwest suppliers by
placing orders with strategically located suppliers in the coastal areas

or by letter of credit claused to read Ship via Lloyd or 1oore

McCormack Chartering could influence cargo away from a normal

area onto vessels of the partners
Delta does not want to stand in the way of the parties as far as

concerns traffic naturally tributary to the Atlantic but the Com
mission should assure safeguards for gulf interests It is the fear

of what the agreement might bring about that makes Delta

apprehensive 12

DISCUSSION AND CONCLUSIONS

The two issues of main concern are the inclusion in the agreement of

commercial cargo and the possibility of diversion through Atlantic

ports of cargo hich might normally be expected to move through the

gulf These will be treated first

07nme1 cial cargo Article 2 specifically draws commercial cargo
within the ambit of the agreement article 5 states that the parties
will do everything possible through appropriate channels with their

respective Governments to assure that one will carry the cargo if the

Jther cannot and article 10 ensures that the participating parties
shall continue efficient and energetic solicitation of cargoes following
a rule of strict cooperation As seen the two complaining third flag
lines mentioned earlier are afraid that Lloyd and Th10rmac will gather
unto themselves so much of the commercial cargo that complainants
will not be able to stay in the trade They do not quarrel with the

rightofnations to control the routing ofnoncommercial cargo Since
about 65 percent of the total traffic in the trade is commercial the

third flag lines have a large stake in it One would be naiye indeed

to believe under the circumstances here present that Lloyd ancl

Mormac would not do everything legitima tely possible and using

12 Although Delta s witness had no thoughts as to the type of safeguards that arc n0 Nld

It is suggested on brief after much careful thought that Delta should be included In

the pool or that there be a concurrent establishment of a p uallcl southbound pool

between Delta Line and Lloyd on their gulf operations
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It is problematical at best whether under the agreement the gulf
would be deprived ofany more Brazilian controlled cargo than in the

past To insure itself against possible loss of revenue however Delta

could negotiate a pooling agreement with Lloyd along the same general
lines as the one here under consideration The matter already has been

discussed by them the desire for such a pool was expressed by their

witnesses and th proper division of revenue seems to be the principal
obstacle in the way of an agreement The Commission cannot order

Lloyd to enter into such an agreement as is requested by Delta

Furthermore there is no rational basis in this record upon which the

Commission should order that Delta be included as a party to Agree
ment No 8545 assuming but not deciding that the Commission has

such authority
Need for the agreement Under section 15 the Commission must

approve an agreement if it does not violate the act or if it is not in

contravention of that sectjon Vith the elimination of those parts of

the present agreement pertaining to commercial cargo the possibility
of monopoly disappears Although it is true that the agreement as

it concerns controlled cargo does no more in essence than does Bulle

tin No 341 it permits Mormac to share in the revenue from Brazilian

controlled cargo moving on Brazilian controlled vessels

As appears earlier the situation in the trade prior to 1960 was

rapidly worsening and had changed from the competitive carrier

level to the level of conflict between Brazil and the United States
Brazilian Embassy Note No 162 685 42 22 dated May 19 1964

a copy of which was transmitted by the Department of State to the

Commission and made a part of the record herein upon offer by counsel

for Lloyd sets forth the background of the matters here under con

sideration Therein it is stated that Agreement No 8545 will give
added meaning to this parity between American and Brazilian flag
vessels flowing from BulletinNo 341J by avoiding differences between
the Government of Brazil and the United States resulting from con

flicting legislation which in the past also accounted for friction between

the national carriers of the two countries The document verifies

that No 341 was promulgated primarily as a result of the signature
of Agreement No 8545 and its approval by Brazil It is further

stated that Agreement No 8545 is consonant with the Brazilian

Government s policy of primary cooperation with reciprocal vessels

in all parts of tlle world This policy recognizes the undeniable fact

thattrade is ofprimary interest to the two countries directly concerned

and in the view of the Brazilian authorities said policy constitutes

the only solid ground for the establishment of an overall stable and

fair shipping policy
8 F M C
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Although the foregoing document was accepted merely as a state

ment of the position of the Government ofBrazil and did not constitute
evidence in the strict sense of the word the excerpts therefrom sub

stantiate the testimony to the same effect of the witness for Lloyd and
Mormac Furthermore Lloyd s witness is fearful ofwhat may happen I

in the trade if the Commission does not approve the agreement and
he states that there still may be many difficulties ahead lIe concludes
that 1ormac handled adifficult situation in a very intelligent manner

Unapproved afjeements COl1lplainants argue that Lloyd and
Mormac entered into the following agreements which have not been
filed for approvaJ 1 that Lloyd would not charter third flag vessels
for use in the trade 2 that Lloyd would waive to 10rl11ac any
controlled cargo which Lloyd cannot caTry and 3 that the parties
would cooperate to eliminate third flag carriers in the trade The

gravamen of the complRint and the purpose of the investigation
however is to determine the lawfulness of the agreement itself as

written and now before the Commission for approval If the Com
mission should see fit to do so it can in a proper proceeding inquire
into the alleged unfiled agreements No discussion of them will be had
in this initialdecision

Ad1nission of other can ie18 As already alluded to the agreement
has no provision for admission of other carriers This does not in
itself result in unjust or unfair discrimination AlcoaS S Co Inc v

Oia Anonima Venezolana 7 F IC 345 1962 Third flag carriers
cannot be of the same value to Lloyd as can 10l mac under the policies
ofPublic Resolution No 17 Under any circumstances the admission
of other carriers ceases to be of concern when the provi ions as to
commercial cargo are removed from the agreement

ULTIMATE CONCLUSIONS

Agreement No 8545 would be unjustly diseriminatory and unfair
as between complainants and respondents and would operate to the
detriment of the commeree of the Unit ed States within the meaning
of section 15 of the act and would subject complainants and shippers
of commercial c argo to undue and unreasonable disadvantage in
violation of section 16 of the act The agreement is disapproved but
if the paTties thereto will delete therefrom all references to commercial

cargo as well as aTticle 10 thereof the agreement will be approved
C V ROBINSON

Presiding Examiner
A17GUST 5 1964

8 F M C I
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No 1196 B

ApPLICATION FOR FREIGHT FORWARDING LICENSE DEL MAR SHIPPING
CORPORATION 354 SOUTH SPRING STREET Los ANGELES CALIFORNIA

I

r

r

An incorporated freight forwarder which has 50 percent of its stock owned by
a shipper in the foreign commerce of the United States is not an inde

pendent ocean freight forwarder notwithstanding the intention of the for

warder not to permit the shipper to exercise control over the forwarder and

notwithstanding the intention of the shipper not to exercise any control over

the forwarder Application for freight forwarding license denied but effec

tive date of denial postponed to allow time for divestiture by shipper of

control of forwarder

ArtlvwrJ Bawuelo8 and Robert Waldeck for respondent
M J McOarthy for the Pacific Coast Customs Freight Brokers

Association intervener

Robert J Blackwell and ThO1na8 Ohristensenas Hearing Counsel

INITIAL DECISION OF CHARLES E MORGAN PRESIDING EXAMINER 1

The Del Mar Shipping Corp Del Mar timely filed 2 its application
for a license as an independent ocean freight forwarder pursuant to

section 44 of the Shipping Act 1916 as amended the Act Del Mar

was advised by the Commission that it intended to deny theapplication
because an exporter in the foreign commerce of the United States
Overseas Operations Inc was owned by Mr Robert L Waldeck
Waldeck who also was a stockholder and officer of Del Mar The

Commission further advised Del Mar that it could request the oppor

tunity to show at a hearing that denial of the application would not

he warranted Del Mar made this request and this proceeding was

1This decision became the decision of the Commission on June 3 1965 and an order was

issued denying the application
a The application under Public Law 87 254 was filed originally under the name of

Del Mar Shipping Co a corporation on January 17 1962 within the statutory period
By amended application in November 1962 the name of the applicant was changed to
Del Mar Shipping Corp

8 F M C 493
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instituted on August 12 1964 The Commission s order designated Del
Mar as the respondent Hearing was held in Los Angeles California
on November 19 1964

The Pacific Coast Customs and Freight Brokers Association inter
vened This intervener and Hearing Counsel oppose granting the

application No question was raised as to the fitness willingness and

ability of the president of Del Mar to carryon the business of

forwarding
The issue in this proceeding is whether the respondent Del Mar is I

an independent ocean freight forwarder which is defined in the Act

as a person carrying on thebusiness of forwarding for a consideration
who is not a shipper or consignee or a seller 001 purchaser of shipments
to foreign countries nor has any beneficial interest therein nor directly
or indirectly controls or is controlled by such shipper or consignee or

by any person having such a beneficial interest iore specifically the

issue herein is whether Del Mar is controlled by a shipper in the for

eign comlnerceof the United States Or does Taldeck the owner of

Overseas Operations Inc control Del iar

In July 1950 Overseas Operations Ltd a partnership composed of

Waldeck andhis wife applied for and received a certificate of registra
tion as a freight forwarder frOln the Federal Maritime Board Over

seas Operations Ltd primarily was an exporter hut also had operated
as a freight forwarder since 1948 In October 1955 it was decided

that these two functions should be handled by two separate companies
and accordingly steps were taken so that the original freight forwarder

certificate of registration was cancelled and it was reissued in the

name of Overseas Freight Forwarders Ltd another partnership of

vValdeck and his wife

It developed that the name Overseas Freight Forwarders Ltd and

another proposed name both were confusingly similar to names of

other freight forwarders so as a result an application was made in

November 1955 to change the name of the forwarding company to

Del 1ar Shipping Co which again was listed as a partnership of

Waldeck and his wife A registration certificate vas issued in Decem

ber 1955 in the last nallle In actual ity Taldeck considered the

freight forwarder partnership to consist of himself and Mr Arthur J

Banuelos Banuelos instead of 1rs vValdeck but she and vValdeck

were listed because theircredit rating washigher than thatofBanuelos

In January 1962 the respondent filed its application for a license

as an independent ocean freight forwarder showing that Del Thiar

Shipping Co was organized as a corporation on iarch 10 1961 with

8 F M C
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Banuelos its president as one of the two stockholders and Valdeck

its secretary treasurer as the other stockholder
Banuelos first was employed by Overseas Operations Inc in July

1952 as its shipping manager when this export company was grow

ing steadily and had need for a full time shipping manager Both

Valdeck and Banuelos were well acquainted with exporters in Los

Angeles and as time went on many exporters requested that Banuelos

handle the freight forwarding of their shipments Because of this

volume of forwarding for outside firms itbecame apparent to ral

deck and Banuelos that there was room in Los Angeles for another

freight forwarding company
In November 1955 as seen Banuelos and Valdeck became partners

in the freight forwarding company Del Mar Shipping Co From the

beginning of this forwa rding company Valdeck and Banuelos under

stood that it Del Mar was jointly owned by Waldeck and Banuelos

Yaldeck furnished the financial backing and Mr Banuelos provided

the freight forwarding know how and the effort needed to run Del

Mar FrOln that beginning Del Mar functioned entirely separately
from Overseas Operations Del Mar had its own offices although in

the same building and had its own personnel under the sole direction

or Banuelos Del l1ar has grown steadily realizing a gross

income ror 1963 or about 80 000 It has six employees in Los

Angeles and three in San Francisco Del Mar has an excellent reputa
tion in thebusiness community

Del Mar perrorms the same rreight rorwarding services and charges
the same rreight rorwarding rees in connection with all of its more

than 100 rreight rorwarding accounts including the Overseas Opera
tions account During the last 4 months or 1963 Del Mar received

total freight forwarding fees or 13 580 69 including 1 63153 or 12

percent from Overseas Operations Inc During the same month

period Del Mar earned total rreight brokerage or 10 190 20 including
450 50 or4 4 percent on shipments or Overseas Operations Inc Dur

ing the same period Del Mar s total income was 28 80124 including
2 08198 or 7 2 percent on shipments ofOverseas Operations Inc

Del Mar has not paid and intends never to pay any rebate or any

kind to anyone with whom it does business

Yaldeck generally has not taken any pclrrt in the management of

the affairs or Dell1ar except for minimum or nominal duties as its

secretary treasurer vValdeck was consulted on the location or a

branch office or Del Mar Banuelos has had nothing to do with the

operation or management or Overseas Operations Inc since Novem

bel 1955 Valdeck is kept husy attending to the affairs or Overseas

8 F M C
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Operations Inc and he intends to take no part in the management of
Del Mar He intends not to control Del Mar in any fashion Banuelos
intends not to permit any control ofDel Mar by Waldeck or by Over
seas Operations Inc

Waldeck originally provided the entire capitalization of Del l1ar
when it was a partnership with his investment amounting to around

11 000 or 12 000 vVhen Del Mar became a corporation Banuelos

purchased 40 percent of the stock for 4 000 He later purchased an

additional 10 percent of the stock from Valdeck so that Banuelos and
Valdeck each now own 50 percent of the stock The two men orally

agreed at the time ofthe incorporationofDel Mar that Banuelos would
in time purchase all of the stock when Banuelos found it convenient to
do so Besides VValdeck s stock ownership of 5 000 the corporation
presently has unsecured notes payable to Valdeck of about 12 000
at 6 percent interest This loan goes up and down from time to time

as does Del Mar s needs for cash used to make freight advances for its

shippers in accordance with the practices generally prevailing at the

port ofLos Angeles
Del liar has shown only a nominal or modest profit each year of

t
its existence with the only good profit in 1964 The profits have been
retained in the business and not paid out as dividends Del Mar
itself js not a shipper consignee seller or purchaser ofgoods Ithas

no beneficial interest in the shipments which itforwards

Del Mar pays Waldeck 100 a month for his services as secretary
treasurer He works on profit and loss statements at the end of the I

year and on taxes vVhile Del Mar has a full time bookkeeper vVal

deck set up the books and he makes a quarterly review of them Del

liar s ability to advance ocean freight money to the carriers in part
has depended upon the loans from Valdeck

Waldeck s interest in Dell1ar is as an investor Eventually for

overseeing Del Mar s books 1 1 Weldeck would like to take more

than the 100 a month which hehas received for about the last 3 years
and before which he took nothing Valdeck will not take any moneys
from Del Mar which would not permit it to remain a sound business

His primary interest and business is with Overseas Operations Inc

which pays him well and takes almost 100 percent of his time This

company assumes title to the goods which it sells overseas It is ex

port manager for 12 manufacturers in Southern California

Respondent emphatically denies that Del Mar was intended to be

or is a so called dummy forwarder formed for the express purpose
of permitting a shipper to receive or recover unlawful rebates Del

8 F M C
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Mal vas form ed not as a convenience to Overseas Operations Inc but

as a benefit to Banuelos

In determining the applicable law the principal fact herein is that

Waldeck the owner of an exporting finn owns 50 percent of the

stock of the respondent freight forwa rder As owner of 50 percent of

the stock IV aldeck is in a position where he might exercise control over

the forwarder His intention not to exercise control and the intention

of Banuelos not to let vValdeck exercise control are immaterial See

Applicatipn for Freight Forwarder Licen8e Wm V Cady FlVLC

order served December 23 1964 Accordingly it is concluded and

found that respondent is not an independent ocean freight forwarder

The application should be denied

Nevertheless bearing in mind that the Commission exercises COll

tinuing jurisdiction over the licensing of forwarders and that it eonld

suspend or terminate an existing license after appropriate notice and

hearing it is concluded and found also that fairness to the respondent
requires that any denial order herein be postponed for a reasonable

period such as 90 days beyond the time when exceptions are filed This

time could provide an opportunlt y for 1IValdeck to dispose of his stock

in Del Mar and to effect divestiture of his control over Del 1ia 1 Such

divestiture presumably could result in the granting of Del Mar s appli
cation and the saving ofthe jobs of its nine employees thereby preserv

ing a freight forwarding firm that has been in existence for a number

of years prior to enactment of thepresent law

If respondent does not certify that steps are being taken to effect

divestiture of control as above an order will be entered denying re

spondentsapplication

II

Signed CHARLES E MORGAN

Pr6siding Examiner

April 21 1965

8 F M C
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Docket No 901

GENERAL INCREASES IN RATES PACIFIG ATLANTIC GUAM TRADE

Decided June 8 1965

Allocation of administrative and general expense and allowance for working
capital made previously in this proceeding affirmed upon remand

Eugene L Stewart for the Government of Guam
Mark P Sohlefer for Pacific Far East Line Inc
William Jarrel Smith Hearing Counsel

REPORT ON REMAND

By THE COMMISSION JOHN HARLLEE Ohairmffbj ASHTON C BAR

RETT AND JOHN S PATI ERSON Oonvrnissioners

On January 23 1964 the United States Court of 4Ppeals for the
District of Columbia Circuit remanded this case to the Commission in
order that the Commission might state its findings and conclusions

on two issues In all other respects the Court of Appeals affirmed

our previous Report and Order entered in this proceeding The two

issues remanded are 1 our allocation of administrative and general
expense to the Guam trade and 2 the inclusion of working capital
as an item in the rate base These issues will be discussed seriatim

ADMINISTRATIVE AND GENERAL EXPENSE

As the Court recognized the absence of extensive time and motion
studies indicating the precise amount of administrative effort devoted

to the subsidized and unsubsidized services respectively makes nec

essary the allocation of administrative and general expenses over

head upon some doctrinal basis The C mmission in arriving at

this doctrinal basis has selected the voyage expense prorate the

Commissioners James V Day and George H Hearn did not participate

498 8 F M C
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same method used by the Maritime Administration Department of

Conunerce l in allocating administrative and general expense to the

subsidized sector ofthe trade

The voyage expense prorate alloca tes as administrative expense in

the unsubsidized trade an amount bearing the same ratio to total

administrative expenses as the voyage expense for the unsubsidized

trade bears to total voyage expenses This method is based on the

assumption that since administrative and general expenses are amix

ture of salaries and expenses that pertain to the overall management
and operation of the carrier their allocatlon should follow

those expenses i e vessel operating expenses that management must

control to profitably operate the business AlrMka Steamship Oom

pany General InC1 ease in Rates in the Peninsula and Bering Sea

A1 erM of AlrMka Docket Nos 969 and 1067 March 6 1964
r

e believe the voyage expense prorate although lacking in absolute

mathematical precision to be the fairest of the doctrinal bases on

which overhead expense may be alloeated It has been used by the
NIaritime Administration and by us in the past based on a long record

of actual experience in the shipping industry in which the relation

of overhead expenses to operating expenses has been shown

Guam eontends however that the use of the voyage expense fOl nula

in this ease fails to consider the additional burdens of accounting and

other administrative activity borne by the subsidized service The

reasonableness of the voyage expense prorate is reinforced however

when compaTed with other significant data The allocation of 315

percent of overhead expense to the unsubsidized service bears a close

rela tionship to the ratio of the number 12 of completed voyages in

the unsubsidized service 324 percent to the number 25 of com

pleted voyages in the subsidized sector of Pacific Far East Line Inc

PFEL operations 68 6 percent That proportion of overhead

is also closely comparable to the ratio of revenue in the unsubsidized
trade 30 percent to total revenue There is no indication from the

record that overhead expenses in the subsidized trade comprise more

th in70 percent of thetotal

The use of the voyage expense prorate is also amply justified by
equitable considerations As a subsidized carrier PFEL for subsidy
accounting purposes is required to compute overhead expense pur

suant to General Order 31 using the voyage expense prorate To

require the use of another formula in this proceeding producing a

lower figure for overhead expense would result in a failure to charge
to any serviee part of PFEL s actually incurred overhead expenses

1Maritime Adminis ration General Order 31

8 F M C
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Because of the limitations which are imposed on PFEL s return in

each of the services the company would thus be precluded from re

covering from its revenues the full expense incurred by it in serving
the public
It is significant that the Government of Guam while condemning

the voyage expense prorate as inadequate fails to offer a reasonable
alternative Guam calls attention to a large increase in overhead
allocated to the unsubsidized service in 1960 as compared with the

amount so allocated in theyear 1957 and claims that allowable admin

istrative overhead should exclude a revenue ton mile proration of the

excessive overhead expense transferred to the unsubsidized service in

960 in comparison with 1957 The Commission has used the year
1960 as the test year for revenues and expenses throughout this pro

ceeding 2 Itwould be unjustifiable to arbitrarily shift to 1957 as a

test year for overhead expenses Guam chooses this year because its

use would produce the lowest allocation of overhead expe1lses of any

year covered by the record However the year 1957 has no more to

recommend it as a test year for overhead expenses than years follow

ing when more overhead was allocated to the unsubsidized service

Moreover the 1957 allocation was based on a revenue prorate not a

voyage expense prorate as in the test year of 1960 The Commission
has rejected that method of allocation in Pacific Ooast Hawaii and

Atlantic Gulf Ha oaii General lnoreases in Rates 7 F MC 260 288

19G2

If revenues were used as a basis of allocating expenses the increase in revenue

resulting fro a freight lat incref se would result in an increased allocation

of expenses A rate increase might be used as the basis for justifying a further

increasein rates

The use of 1957 as a test year for overhead allocation cannot be sup

ported by the record

vV ORKING CAPITAL

Inpast rate cases we have used as an allowance for working capital
in the rate base an amount equal to one round average voyage expense
for each vessel in the trade This formula was used in our prior Re

port in this case and the Court ofAppeals remanded because we failed

to state any findings and conclusions as to why this formula was

appropriate The Court ofAppeals was concerned with the fact that

the allowance must be realistic in the light of the carrier s needs and

it was also concerned in this particular case with the fact that the

2 Actual figures for the 6 month period January to June 1960 were multIplied by 2 In

order to Ive a projection of revenueR and eXDenses for the entire year

8 F M C



INCREASES IN RATES PAC ATL GUAM TRADE 501

allowance of working capital constituted such a large pelcentage of

the rate base 47 percent
The need for working capital arises as the Court of Appeals ob

served because a business concern must have funds for current oper

ating purposes and to meet other imperative needs especially until

such time as revenues begin to come ni This need for funds to meet

current operating costs arises regardless of the amount of fixed assets

held by a business Thus if two steamship companies are substan

tially identical in their operations but OIle has made a substantia

investment iune v vessels and equipment while the other is operating
with obsolete or substantially depreciated fixed assets the worlrillg
eapital requirements ofthe second company aIthough similar in dollar

amOll llt to the first would represent a greater proportion of its rate

base Actually its need for orking capital could be considerably
greatel due to the age of its vessels resulting in increased repair and

main tenance costs

PFEL s position is similar to that of the second eompany Since
its terminal facilities are leased vessels aJid vorking capitamake up

over 95 percent of the total rate base The six vessels used by PFEL

in the trade have an average age of approximately 17 years from the

date of construction are near the end of their depreciable life and

hence have a low and diminishing net book value The 10 l value of

PFEL s few owned fixed assets however does not diminish PFEL s

total requirements for a fund to meet curremt operating expenses even

though that amount may be high in l elation to the value of Its assets

Since working capital is tIle fund from which current operating costs

must be met a 11101e meaningful comparison is the ratio working

capital bears to those expenses rather than to the total rate base

PFEL s allowable worlnng capital under the round voyage formula

is 19 percent of its annual cash operating expenses of 5 669 245

5 840 413 less 171 168 depreciation charges as projectecl by the

Commission This compares favorablywith ratios of working capital
to operating expenses which h11ve been allowed by the Interstate Com

merce Commission See e g Florida Eafl t Ooa8t By 84 LC C 25

3233 1924 17 5 percent Louisville lV R 00 103 IC C 252

253 1925 31 percent Boston Terminal 00 103 LC G 707 718

1925 29 percent
Gua m contends that to the extent freight charges are prepaid PFEL

is not required to supply working capital from its own funds GUtlm

looks upon lorking capital in terms of a fund used to meet a time

lag bet oonexpenses incurred and re renue received But working

capital is more than this It must sustain the carrier when emergen

8 F M C
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cies or unforeseen events result in large outlays of sh not met by
corresponding inflows of revenue The carrier must be financially
prepared for vessel accidents vessellayups strikes doolines in traffic
and delays in the adjustments of rates which are necessary to meet
increased costs During these periods when revenue may be cut off

or curtailed certain of the c3rrier s expenses continue such as over

head vessel insurance maintenance and repairs van and container

and other property rentals principal and interest on rnortgages
vorking capital to meet these unforeseen circumstances is not

capable of measurement in terms of the carrier s actllal experience
They are by nature speculative That strikes occur with some fre

quency in the shipping industry and affect all trades however is not

speculative Although prepaid freight may to some extent meet a

earrier s normal current operating expenses the carrier must be al
lowed to sustain itself when the unforeseen causes these revenues to

he cut off

The practice of other regulatory agencies namely the Federal
POver Commission the Interstate Commerce Commission and the
Civil Aeronautics Board is in accord with this approach Despite
the faet that air fares and charges are prepaid the CAB allows as

working capital approximately 90 day of cash operating costs The
l ules for railroad tariffs specify quite clearly that payment for freight
must usually be made within 120 hours but the ICC allows approx
imately 16 days of cash operating needs as working apitaI These
ailowances are clear recognition that working capital does more than

provide funds to meet the revenue lag
The Commission s allowance of working capital hased on one round

voyage expense for each ship in the trade is a realistic one The oper
ator is of course responsible for the expenses involved in the comple
tion of a round voyage the length and duration of which vary from
lTade to trade These differences render the average voyage expense
formula a more equitable formula than a time allowance since it gives
reeognition to resulting increases in costs of the longer voyage

Based on the foregoing we adhere to our previous determination
and filld PFEL s allowahle working capital in the Gu m trade to be

1 118 524 and allowable administrative and general expenses to be
570 290
As our previous Report has in effect been affirmed by this decision

this proceeding is discontinued

By the Commission

Signed TnoHAs LISI

Secretary
8 F M C
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No 884

UNAPPROVED SECTION 15 AGREE1 ENTS JAPAN KOREA OKINAWA
TRADE

Decided June 17 1965

Respondents found to have enteredinto certain unapproved agreements or under

standIngs inthe trade between United States and Japan Korea and Okinawa

and to have failed immediately to file the said agreements or understandings
with the Federal Maritime Commission all in violation of section 15 Shipping
Act 1916

Wharton Poor and R Glenn Bauer on behalf of A P Moller

Maersk Lines JointService

Elkan Turk Jr and Sol D Bromberg on behalf of Barber Wil
helmsen LinesJoint Service

Elmer O Maddy and Baldvin Einarson on behalf ofUnited States
Lines Company

Howard A Levy and Robert J Blaolcwell as Hearing Counsel

REPORT

By THE C01IMISSTON T OHN HARLLEE 01tairrnan JAMES V DAY Vice

Ohairman ASHTON C BARRETT GEORGE H HEARN and JOHN S
P AITERSON Oommisswners

FACTS

We instituted this proceeding to resolve the questions 1 whether

respondents 1 entered into certain agreements within the purview of

section 15 of the Shipping Act 191G without filing them for approval
under that section and 2 whether the agreements were effectuated

without the approval of the Commission

1 Respondents are three common carriers by water In the inbound foreign commerce of

the United States namely Barber Wilhelmsen Joint Service Barber A P Moller

Maersk LineJoint ServIce Maersk l and United States Lines Company American
PIoneer Line U S Lines

8 F M C 503
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During the period in question Barber Maersk and U S Lines were

members of the Japan Atlantic and Gulf Freight Conference the

Conference 2 Prior to World War II there was littl if any inde

pendent competition in the Conference trade and freight rates were

maintained at relatively stable levels In 1951 52 the Japanese flag
lines returned to thetrade as Conference members

Postwar commercial trading w1lS resumed in 194748 About this

time the Isbrandtsen Line entered the trade as an independent or non

conference operator sailing westbound from Japan to the United
States via Suez Isbrandtsen s rates were maintained below Confer

ence levels but it does not appear that Isbrandtsen was an important
competitive factor in the trade until about 1949 In that year
Isbrandtsen commenced an improved eastbound service andby this im

proved service coupled with rates pegged at some 10 percent below

those of the Conference Isbrandtsen waS able to secure a substantial
amount of the traffic In order to meet Isbrandtsen s competition the
Conference took steps to institute an exclusive patronage dual rate

system
In 1953 as a result of a suit by Isbrandtsen the U S Court ofAp

peals for the District of Columbia Circuit enjoined the institution of

the dual rate system pending formal board hearing on protests filed

by Isbrandtsen The Conference respondent by opening tates on some

10 principal cbmmodities constituting a sizable portion or the prevail
ing traffic Thereafter additional rates were opened and by January
21 1954 the date the CourtofAppeals decision in sorandtsen 00 Inc

v U S 211 F 2d 51 1954 was rendered3 the Conference had opened
rates on substantially all commodities moving in the trade

The opening of rates led to their severe decline and a resulting rate

war and by mid 1954 certain rates had then actually fallen below han

dling costs Although Isbrandtsen s competition had been seriously
curtailed the Conference nevertheless eontinued its open rate policy
in the belief that closing the rates without theprotection of a dual rate

system vould lead to increased competition by IsbraI dtsen which

would again upset the trade In addition it vas feared that if rates

were closed the efforts of the members to secure cargo Yould lead to

malpractices within theConference itself which would create an atmos

2 The Conference organized under Agreement No 3103 encompasses the trade from ports
in Japan to ports on V S Atlantic and gulf coasts

3 The COllrt held that section 15 of the Shipping Act required the board to hold a hearing
on the ploposfd contrnct srstpm before it eouId be effectuated On November 9 1956 the

Court of Appeals held that the dual rate system was unlawful per se Isoran Usen 00

no v US 239 F 2d 933 1956 and the Conference petitioned for certiorari in the

Supreme COli 1 t Cert granted 35 3 V S 9DS 1957 On May 17 1958 the SlIpreme
Court disapproved the Conference dual rate system on the grounds thafit was intended

to drive Isbrandtsen from the trade in violation of section 14 Third of the Shipping Act

F M B v Ilomndtsen Co 356 U S 481 1958 i
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pheleofmistrust and suspicion Thus most Conference members op

posed the closing of rates until adequate internal sa feguards and

assurances werebrought about
FrOll1 mid 1954 until April or 1ay 1958 when the Supreme Court

finally held the Conference s proposed dual rate system unlawful re

spondents were allegedly engaged in a series of actions involving dis

cussions of rate policy exchanges of rate information and various ar

rangements understandings and agreements designed to increase

their level of open rates

As one official of U S Lines described the situation in an intraorgani
zation letter

Open rates as far as the Japan Homeward Conference is concerned in theory
means exactly what it says that any individual line can quote a rate which they

feel can attract the business

However and this is confidential within our own organization we discuss

competitive open rates withboth Barber and Maersk and endeavor to allign sic

ourselves in a firm pattern of rates on this homeward traffic from Japan I
Examiner Edward C Johnson in his Initial Decision found that the

three respondents entered into numerous rate agreements during the

period under investigation without having filed thenl for approval
with the board as required by section 15 of the Act

The examiner stated that

In this proceeding there is no so called Master Agreement as such which was

ntered into and carried out by the respondents named herein which allegedly
violated section 15 of the Act On the contrary there were literally dozens and

dozens of understandings and or agreements consented to or arrived at by the

parties herein over a period of weeks months and years both in th United

States and overseas which were never filed with the Commission or received Com
mission approval that contravene the statute

I
Generally these agreements were of two types a Agreements

among the respondent lines to maintain their rates at certain levels in

relation to each other and to other lines in the trade and to narrow

the differentials between these levels and b agreements setting rates

on specific commodities

It is unnecessary for the purposes of this opinion to engage in an

extensive inquiry into the dozens and dozens of agreements alluded

to by the examiner The significant issues here can be amply treated

by limiting our findings to one sample of each of the above categories
ofagreements

The Bellevue Agreement

On June 12 1957 high ranking officials of both Barber and 1 aersk
met with representatives of other Scandinavian and Japanese ship
owners in the Japan United Statestrades at theBellevue Strand Hotel
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in Copenhagen Denmark The subject under discussion was the rate

levels of those attending the Bellevue meeting and their relationship
to each other and to rates of lines in the trade who were not present

Mr Ariyoshi speaking on behalf of the Japanese lines stated that

although the Japanese lines had planned a rate increase on June 1

1957 shippers had threatened a boycott if the increase was made and

the Japanese lines were forced to abandon their plans for increased

rates Nevertheless according to Mr Ariyoshi the Japanese lines felt

that an increase might be possible in October or November 1957 and

urged that the non Japanese lines bring their rates up to the level of

theJapanese
Despite this urging the non Japanese representatives expressed their

reluctance to establish uniform rates in the trade At that time de

cision was pending before the Supreme Court in sbrandtsen v U S

wherein the court was deciding the legality of the dual rate system a

system which these lines considered essential to their competitive sur

vival Itwas the feeling of the non Japanese lines that lmiform rates

would give the appearance of stability in the Japan United States
trade This outward appearance ofstability it was felt might influ

ence the Supreme Court to decide that the dual rate system was

unnecessary
In the alternative representatives of Barber and Maersk agreed

to explore the possibility of increasing the rates of the non Japanese
lines not to achieve parity with the Japanese rate level but to narrow

the differential between the rates of the Japanese lines and those of

the non Japanese 1r Ariyoshi felt that Maersk s present rate level

would be satisfactory if all the non Japanese lines quoted the same

rates and appealed to the other Scandinavian lines to consider dopt
ing the Maersk rate level Maersk expressed the belief that if Barber

increased its open rates U S Lines would follow At the close of the

meeting the lines agreed to explore the possibility of narrowing the

differentials between the Japanese and non Japanese lines

The events following the Bellevue meeting demonstrate the efforts IIofMaersk Barber and U S Lines toward that end Upon his return

to New York from Europe and the Bellevue meeting Barber s 1r

Barnett telephoned Mr Villiam Rand vice president of U S Lines

and advised him of the transactions of the Bellevue meeting An

account of the Bellevue meeting was also contained in a confidential

letter from a Mr Barnett to Mr Rand dated July 3 1957 Mr Barnett

advised the U S Lines official that a the Japanese lines agreed not to

11
1

press for any further closed rates before the end of the year b

Maersk s Mr Andersen as well as Mr Ariyoshi each asked Barber to

examine its tariff in an effort to narrow the differentials on open
rated commodities Mr Andersen supplied a comparative rate sched
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ule showing the respect ive open rates and differentials of the various

lines for this purpose
4

c Barber had instructed Dodwell its Tokyo
agent to discuss the matter with U S Lines in Tokyo and ascertain

whether Isbrandtsen would adjust its rates and d In view of

the pressure exerted by N YIC and faersk Line my people thought
it might be a good idea to meet the Japanese Lines about halfway and

with this in mind they inserted the rates which they have suggested
to their Tokyo agents should be quoted by the Barber Vilhelmsen Line

from August 1st or if this notice is too short from September 1st

These rates are shown in handwriting in the fourth column from the

end As you well see generally speaking they have reduced thespread
by about 50 percent but in cases where the rates quoted by Maersk Line

are lower than those quoted by the Japanese Lines Barber iVilhelmsen

of course only increased its rates to the same level as l1aersk

On July 3 1957 Mr Barnett reported his discussions with U S

Lines 1r Rand to Barber s headquarters in Oslo stating that Mr

Rand was prepared to bring U S L s rates up to a level with

Barber should it be decided that the latter s rates be increased to

narrow the spread with Maersk Line on which ever date is agreed
upon

On July 4 1957 Dodwell advised its principals in Oslo that they
were in accord with the revised rates suggested by Oslo Dodwell

confirmed that Isbrandtsen continued its policy of quoting the same

open rates as Barber and U S Lines on parcels of 50 tons or more

and assured Oslo that they would take every care to see that Isbrandt

sen s undertaking to fall in line is obtained before going ahead with the

implementation of the new rates Moreover Dodwell advised that

they had confidentially and unofficially discussed the matter fully
with U S Lines Tokyo and that the latter was quite prepared to

increase their rates similarly Finally Dodwell reported that a

meeting with 1r Ariyoshi was scheduled for the following day and

although Dodwell favored an August 1st effective date for the Barber

U S Lines increases no decision can be made on this point until we

have discussed matters with Mr Ariyoshi and had an oppor

tunity of finding out whether the Japanese lines would be prepared
to make increases at a date earlier than 1st October 1957

On July 5 1957 in a letter marked Confidential 1r Rand

replied to 1r Barnettas follows

Many thanks for your letter of July 3 with attachments comparative rate

schedules which we are returning to you today having served our purpose

As we informed you on the telephone on Wednesday the U S Lines will

most assuredly increase open rates in order to narrow the differential pro

4 Although rates were open at this time it was the practice of the lines to file their

open rates with the Conference secretary The comparative rate schedule referred to was

attached to Mr Barnett s letterto Mr Rand
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vided of course such increases do not exceed rates quoted by Maersk or for

that matter the Japanese lines Ve have so instructed our headquarters in the

Far East

1r Rand s letter was transmitted by Barber New York to Barber

Oslo with the suggestion that a copy be personally passed on to

Maersk s Mr Andersen

On July 30 1957 U S Lines Mr Talker advised NIl Rand that

at a meeting in Tokyo on July 22 Mr Ariyoshi acting as spokesman
for the Japanese lines announced that those lines would neither

sponsor nor agree to further increases during the balance of 1957

Despite this statement of the Japanese Lines however Barber and

U S Lines decided to go ahead with their proposed rate plans Ac

cording to Mr Valker s letter on July 26 1957 representatives of

Maersk Barber and U S Lines met in Tokyo to discuss rate differ

entials between Japanese lines and their respective lines and that

ri it was agreed to narrow the differentials between USLBarber and

Maersk by approximately 50 percent

Sixty days notice will be given to shippers on August 1 1957 Rate increases

willbe effective October 1 1957

The Maersk Line representative decided against recommending to his home
office decrease of the Maersk ra tes to the USL Barber level

This evidence of agreement is reinforced by the testimony of a U S
Lines official admitting that U S Lines and Barber agreed on rates

during the period from May October 1957

On October 1 the date of the scheduled increase U S Lines effectu

ated the agreed tariff increase However Mr Ariyoshi had not yet
succeeded in obtaining a commitment from Isbrandtsen not to under

cut the Barber USL rates Barber under the impression that this

commitment wasa condition precedent to effectuation of the proposed
increases did not increase its rates

Barber s Tokyo agent advised Barber s Oslo headquarters that

Unfortunately it seems that U S Lines here Tokyo misunderstood the agree

ment between their principals U S Lines New York and your gOodselves
Barber Oslo

In view of all the circumstances Barber Oslo decided to effectuate

the October open rate increases as agreed with D S Lines as soon

as possible and so instructed its Japan agent Dodwell Oslo decided

to forego the condition of the Isbrandtsen commitment because of the

proximity of the hearing in the U S Supreme Court in the dual rate

case in order to avoid any controversy with U S Lines and in

view of the comparatively small extent of the increases Oslo further

instructed Dodwell to confer with U S Lines and cable its views

On October 21 1957 U S Lines Tokyo confirmed to U S Lines
New York the Barber decision to adhere to the increased October
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open rates for its vessel Triton loading in early November and

recommended that U S Lines continue to quote October rates rather

than revert to the old rates for the one U S Lines vessel which would

load parallel with a Barber vessel at different open rates A copy
of this communication wastransmitted to Barber

U S Lines New York adopted this recommendation and agreed
to maintain the October rates if Barber would meet those rates on

November 1
Thus through the agreement of aersk Barber and U S Lines the

rates of these lines were set at agreed levels in relation to each other

and to the Japanese lines Although l aersk s open rates on the one

hand and Barber USL on the other hand were not identical on all

tariff items their respective open rates as ofNovember 1st were identi

cal on 87 percent of the open rate traffic moving in the trade

The Sille Agreements

In May 1954 l1aersk Line and U S Lines both quoted the rate of

2 25 per 100 pounds on raw silk moving from Japan to the United
States As a result of this rate being lower than rates ofcompetitive
carriers of silk the Japanese Lines Isbrandtsen Barber and De La

Rama Line Maersk and U S Lines were successful in carrying a

greater share of this cargo than these competing lines 1aersk was

the top carrier for that month with 1938 bales followed by U S Lines

with 710 bales Apparently concerned with l1aersk s high carryings
of silk Barber reduced its rate for its first June vessel to the Maersk

U S Lines level of 2 25 5 and further reduced its rate tc 2 15 for its

second June vessel The following month July 1954 Maersk and

U S Lines adjusted their rates to the Barber level

Against this background of competition and declining rates the

silk rate dialogue between U S Lines Barber and Maersk commenced
which resulted in an agreement between those lines to charge uniform

rates on raw silk

On June 11 1954 Maersk Copenhagen inquired of its J apan office

whether 1aersk s silk rate could be increased to 240 or 2 50 In

response the Japanese office recommended against any such rate in

crease unless simultaneous increases were effected by U S Lines Bar

ber and De La Hama and further aclvised that if you should wish us

to do so we shall be glad to talk it over with their agents here

In response to this recommendation from Japan aersk Copen
hagen cabled its Japanese office suggesting cooperation between

Barber De La Hama and U S Lines in fixing a rate of 2 40 on raw

silk commencing July 5 1954 However Japan responded that since

J

IS These rates are per 100 pounds

R F1 L
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Barber was quoting 2 15 for the entire month of July cooperation
stabilizing silk rate only possible commencing August

After discussions between U S Lines Barber and Maersk the

three lines agreed to set the rate for raw silk at 240 per hundred

pounds commencing August 5 and charged that rate during the month

ofAugust
DISCUSSION AND CONCLUSIONS

Numerous exceptions were filed to the examiner s findings of viola
tions of section 15 on the part of respondents for failure to file agree
ments arising from the Bellevue transactions the silk transactions

and the other dozens and dozens of agreements referred to by the

examiner These exceptions raise issues both as to the substantive
conclusions reached by the examiner and to the procedural conduct of

the hearing Exceptions not specifically treated in this report have

been considered by the Commission and rejected
6

Respondent U S Lines excepts to the admission in evidence of all

but 76 of the more than 500 exhibits introduced because no proper
foundation was laid 7 Most of the documents ultimately received in

evidence were obtained by hearing counsel pursuant to an order of the

Commission directing respondents to produce for inspection and

copying or photographing certain specified documents The originals
of these documents were not produced at the hearing Rather bound

volumes ofphotostatic copies of documents were distributed prior to

the hearing to each of the respondents On the opening day of the

hearing the examiner received them for identification These bound

volumes were then shown to witnesses from each of the respondents
who were asked whetherthe documents before them were in fact copies
of documents from their files The questioning resulting in the fol

lowing colloquies between hearing counsel and the witnesses

1 Mr Richter assistant general freight manager of U S Lines

Q Sir do you bave a pile of exhibits in front of you marked U S Lines No 1

to 105 And baveyou bad a cbance to look tbrougb tbose

A To a certain extent I bavebad tbat opportunity
Q Would you identify those as documents from tbe U S Lines Co

A Yes I do

2 Mr Alvin assistant to the president of Moller Steamship Line

general agents for Maersk

Q Mr Alvin I wonder if you could identify for tbe record tbe docu

ments contained inthe books marked Maersk Numbers 1 105 Maersk Number 8

Cl Maersk has excepted to violations found against it which go beyond those enumerated

by hearing counsel during prehearing conference The issueraised by this exception

were disposed of in an interlocutory appeal to the Commission during the course of this

proceeding The Commission rejected Maersk s arguments in an order served March 20

1963 and no further discussion of these issues will appear in this report
1A substantial part of the findings herein are based on exhibits within this group of 76



UNAPPROVED SECTION 15 AGREEMENTS JAPAN KOREA ET AL 511

106202 Would you identify the documents contained therein as coming from

thefilesof Maersk Line

A The Maersk Line in response to a Federal Maritime Commission subpoena
furnished several hundred documents I understand that of all those hearing
counsel selected 202 which on the first date of the hearing you put into evidence

As far as I know substantially speaking running through this very quickly these
arethe 202 documents so selected

3 l1r Barnett chairman of the board Barber Steamship Lines

general agent for Barber Vilhelmsen Lines

Examiner Johnson Then we will take a few moments recess while Mr Barnett

has a chance with his counsel in order to look at these documents in order to be

sure whether they came from thefilesof Barber Wilhelmsen

Whereupon a short recess was taken

Q Mr Barnett can you identify those as having been taken from Barber

Wilhelmsen files

A I would say most of them had been photostated in our own office I would

be sure they are from our files I haven t got the originals but in my opinion

they look like they arefrom our files

U S Lines takes the position that because these witnesses did not

read each of these documents while on the witness stand they could not

properly testify as to their authenticity and therefore hearing counsel
failed to sustain his burden ofestablishing that the photostats intro

duced in evidence were authentic copies of documents appearing in

thefiles of respondents
Copies of the documents ultimately admitted in evidence were given

to respondents long before the opening ofhearings On the first day
ofhearings these documents were identified Officers of the respondent
lines or their agents testified that the documents introduced were from
their files The testimony of these responsible officials is not stripped
of value merely because they did not take the opportunity of reading
through each and every one of the proposed exhibits on the witness

stand Certainly this opportunity was available if desired In fact

one of the three identifying witnesses wasgranted a recess during the

hearing to inspect the documents with his counsel Moreover despite
repeated urgings by hearing counsel and the examiner respondents did
not challenge the authenticity of any particular document and at no

point during the hearing did respondents claim that any single
document received in evidence was not a true photostat of the original
from respondent s files At the very least hearing counsel had made a

prima facie showing of authenticity after hehad elicited the testimony
referred to above It was then incumhent on respondents to specify
which of the documents in question if any were not authentic copies
of documents from their files Nationril Labor Relations Board v

Service Wood Heel 00 124 F 2d 470 1941 Failjng this their excep

8 F M C
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tion is not well taken and the examiner s rulings werewell founded and

proper
U S Lines excepts to the examiner s failure to treat its charge that

this proceeding is discriminatory against respondents U S Lines

position may be summarized as Tollows The record in this proceeding
demonstrates that certain Japanese carriers followed a similar and

equally unlawful course of conduct This unlawful course of conduct

was also apparent from testimony before the CelIeI Committee

hearings on the Ocean Freight Industry Monopoly Problems in

Regulated Industries H Rept 86th Cong 1st and 2d Sess 1960 61

part 3 v 1 pp 256 264 The allegedly unlawful conduct by the

Japanese carriers was not made the subject of this or any other Com
mission investigation Thus in U S Lines view it follows that the

Commission s institution of this investigation amounted to discrimina

tion in violation ofits right to equal protection of the Taws under the

14th amendment to theConstitution
The respon4ent recognizes that the alleged discrimination must be

theresult of

an administration directed so exclusively against a particular class of

persons as to warrant and require the conclusion that whatever may have been

the intent of the laws as adopted they are applied by the publiC authorities

charged with their administration with a mind so unequal and oppressive
as to amount to a practical denial of the equal protection of the laws

which is secured to the petitioners by the broad and benign provisions of
theFourteenth Amendment Yick Wo v Hopkins 118 U S 356 at 3734

Yet in all fairness respondent U S Lines does not appear to be

actually charging the Commission with any conscious or deliberate

pattern ofunequal or oppressive administration of section 15 Rather

respondent poses a series ofquestions which it urges The Commission
must ask itself Aside from its charges concerning this proceeding
respondent offers no other instances of alleged discrimination in our

administration of section 15 Thus the essence of respondent s argu
ment is that all must hang or all must go froo This is simply not

the law and the adoption of any such philosophy would make effective

regulation a practical impossibility As the Supreme Court stated

in U S v lVabash R 00 321 U S 403 413 14 a case stenllDing from

an order of the Interstate Commerce Commission

Appellees complain of the Commission s long delay in investigating

Staley s competitors butany of the appelles have been free to initiateproceedingS

to eliminate any unlawful preferences or discriminations affecting them if they

so desired 13 1 and no reason appears why they could not have done so

There are o ther modes of inducing the Commission to perform its duty than by

setting aside its order because it has not made like o rders against other

o ffenders The suppression o f abuses resulting from violations of the Act

would be rendered practically imposstble if the Commission were required to

suppress all simultaneously or none
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The examiner did not explain his failure to treat the discriminatory
enforcement issue He merely stated at page 10 of his Initial De

cision The examiner will not treat this constitutional questian in

his decision but leave this matter far ultimate resalutian by the

Cammissian It is not enough for an examiner to leave an issue for

ultimate resolution by the Commission since aU issues are for our

ultimate resalution If a valid reasan far failing to treat an issue

exists e g it is spurious or without the scope of the proceeding etc

it is incumbent upan the examiner to state the reason This is the

meaning of sectian 8 b of the Administrative Procedure Act and our

own rule 13 f Thus insofar as the decisian failed to treat this

questian it is not in compliance with the requirement af the Adrpin
istrative Procedure Act or rule 13 f of the Commission s Rules of

Practice and Procedure 8 But this is not to say as respondent urges
that the proceeding must be dismissed or remanded The examiner s

reluctance to decide the issue may have been due to the nature of the
iSstie and the way in which respondent sought to raise it Respondent
asks that we review our past pollcy inadminiStering section 15 This

it would seem is something which only we can do Resolution of this

particular issue no matter which way it is decided can have no bear

ing on the outcome of this praceeding As the Supreme Court found
in the lVabash case supra there are other ways of inducing an agency
to perform its functions than by setting aside an arder in one proceed
ing simply because anather was nat instituted Even were we to

decide that some farm of discrimination had crept intO ouradlnin

istration of ection 15 the remedy would not be dismissal here
Raithel it would be broader enfarcement for respandents have vialated

the act and the presence of possible violations by others cannot alter

that fact 9

Furthermare we see nathing ta be gained by remanding this partian
of the proceeding to the examiner However even though we dan t

think it necessary we will allaw respondent U S Lines if it so desires
to treat the portion af this decision dealing with the aIlegation of dis

criminatory enforcement of section
15

as an initial decision by the
Oommission and respondent mayfiTe exception hereto within 15 days
from the date of service of this apinion

1

i

8This is not to say of course that each and every allegation or issue need be dis

cussed by the examiner see Attorney General s Manual on the Administrative Procedure
Act 1947 p 86

9Respondents attempted analogy between this case and dockets 924 925 Unapproved

Section 15 Agreements GulfUnited Kingdom Oonference and Gulf French Atlantic Ham

burg Oonference 7 F l IC 536 1963 is inappropriate In that case the proceeding was

not dismissed because of any discriminatory enforcement but was discontinued after final
decision in which no violation of the Act was found but respondents therein were found

to have violated a General Order of the Federal Maritime Board No order was issued
because the violation had ceased
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Maersk and Barber except to the examiners findings ofviolations of
section 15 because they are not supported by reliable and probative evi

dence but by hearsay
iVe had thought the hearsay question was laid to rest in our deci

sion in Unapproved section 15 AgTee17 ents S01th African Trade 7

F M C 159 Respondents attempt to reargue the question notwith

standing our remarks in that decision are equally applicable here and

no further discussion is necessary
tO The record contains ample

reliable and probative evidence to demonstrate that respondents en

tered into the agreements in question
Barber and Maersk contend in substancethat the examiner s findings

of unlawful agreements between r pondents werehased solely on the

fact that the rates Of these lines were the same Or similar during the

period under investigation and that the examiner failed to consider

the surrounding circumstances existing at that time which produced
this rel tive rate uniformity The substance Of these contentions is

expressed by Barber as follows

During the period of the rate war in the Japan United States trade the

three strong lines left to the interplay of competitive forces were the respondents
here Each in order to secure cargo felt it imperative to underquote the

Japanese None could substantially exceed the rates of the other two without

risking a prohibitive decline in its patronage Each had to keep itself fully

and promptly informed of the rate intentions of the others not as a fact of

conspiracy but purely for tbe sake of its individual financial survival inthetrade

t

r

Barber and Maersk contend that the rate uniformity prevalent dur

ing the period under investigatiOn was merely the result Of unilateral
decisions by the respondent lines made in response to existing condi

tions in the trade Thus Maersk contends the unifOrm rates were the

product of conscious parallelism rather than agreements between the

respondents andthe mere proof of consciOus parallelism is notproof
ofan agreement

Conscious parallelism is an antitrust term which in the words Of

the Attorney Generals N ational Committee To Study The Antitrust

Laws is a phrase of uncertain meaning and legal significance It is

a label for one type of evidence which may Or may not be relevant in

proof of cOnspiracy under the antitrust laws Reportof the Attor

neyGenerals National Committee To Study The Antitrust Laws

March 31 1955 p 36 Whatever the relevance Of this antitrust doc

trine may be to a sectiOn 15 Shipping Act case the record here estab
lishes far more than proof of mere parallel business behavior See
Theatre Enterprises Inc v Paramwunt Film Distributitng Corp 346

U S 537 but Of Intersta te Circuit Inc v U S 306 U S 208 It

10 It should be noted that respondents did not avail themselves of the opportunity to

cross examine hearing counsels witnesses nor did they introduce any witnesses of their own
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I

establishes agreements between the parties which were entered into
in violatian af section 15

Barber also excepts to the examiner s findings of vialatians of the

Act fram respandents failure to file agreements which Barber deems

merely cantingent agreements In particular the examiner refers
to anagreement among the respondent lines to raise t Hirrates if the

Japanese lines raised their rates Since no such increase was effected

by the Japanese lines the alleged agreement aJnong respondents was

never implemented The presence 01 absence of a contingency in a

rate fixing agreement has no bearing an the requirements of section
15 that such agreement be filed with and a ppraved by the Commission
10reover none of the agreemeqts found herein were contingent in

nature

In a final exception Barber contends that even if certain agreements
were made by respondents they were made in response to a damaging
rate war situation in the trade which if unchecked might have re

sulted in a curtailment of service and the interference with the flow

of U S import commerce Thus any agreements made shauld have
been appraved and any vialatian based an failure to file was purely
technical The fact that an agreement wauld probably have been

appraved is af course no excuse for failing to abtain the required
appraval See U1Wpploved Section 15 Ag reelrents South Afrwan
Trade supra

Based on the foregaing we find

1 That in August 1957 Bal ber and U S Lines agreed to narrow

the differentials between their rates and thase of 1aersk by appraxi
mately 50 percent This agreement wasnat filed with the Commissian
in vialation af section 15 Shipping Act 1916

2 That Barber iVIaersk and U S Lines agreed to charge a rate Of
240 per hundred paunds for the carriage Of raw silk far the manth

of August 1954 This agreement wasnat filed with the Commission
in violatian af sectian 15 Shipping Act 1916

Since the vialatians found herein have ceased there is no necessity far

issuing an Order and the proceeding is hereby discontinued

By the Commisisan

Signed THOMAS LISI

Secretary
8 FM O
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No 1207

SEATRAIN LINES INC APPLICATION OF RATES ON SHIPMENTS IN

RAILROAD CARS

Deoid dJunc 21 1965

Seatrain Lines Inc by unloading at its own ost rail cars rated and moved

under a tariff providing inter alia for unloading by consignees violated

sections 16 and 18 a of the Shipping Act 1916 and section 20f the

Intercoastal Shipping Act

Joseph Hodgson Jr and S S Eisen for respondent Seatrain
Lines Inc

O H Wheeler for Sea Land Service Inc

AlJt1Jy Scupi for American Union Transport Inc

Robert J Blackwell and Donald J Brunner as Hearing Counsel

REPORT

By THE COMMISSION JOHN HtRLLEE Ohairman JAMES V DAY

Vice OhaiTl7Ukn ASHTON C BARRETT and GEORGE H HEARN

Oommissioners 1
This is an investigation to determine the validity of 1 a proposed

rule intended to allow Seatrain Lines Inc to apply its per trailer or

container rates to railroad car shipmenrts 2 and 2 Seatrain Lines

Inc s practice of having its Puerto Rican longshoremen unload cargo
from railroad cars which moved under a rate predic3lted on the con

dition that shipper load consignee unload was violative of sections

16 17 and 18 a of the Shipping Act 1916 and section 2 of the

Intercoastal Shipping Act 1933

In his initial decision Examiner Paul D Page Jr found that

1 Seatrain s practice was contrary to the tariff provision under

which the cargo was rated and carried in violation of section 18 a of

lOommissioner Patterson did not participate
2This rule was suspended by the Commission and subsequently withdrawn by Seatrain

Lines Inc before it became effective thereby mooting the first issue in this proceeding

516 8 F M C
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the Shipping Act 1916 and section 2 of the Intercoastal Shipping
Act 1933

2 That Seatrain s practice allowed persons to obtain transporta
tion at less than the regular rates by unjust means in violation of

section 16 of the Shipping Act 1916 d

3 That Seatrain s practice constituted an unjust and unreason

able practice in violation of section 17 Of the Shipping Act 1916

No exceptions to the initial decision have been filed This pro

ceeding is before us upon our own motion to review

After careful consideration of the record we are of the opinion that

the Examiner s finding and conclusions w re well founded and proper
except insofar as he found a violation of section 17 of the Shipping
Act 1916 This proceeding involves a practice ofSeatrain a common

carrier by water operating in the domestic offshore commerce only
Section 17 by its express terms is limited to common carriers by
water in foreign commerce and thus has no applicability to this pro
ceeding Therefore except insofar as the Examiner found that
Seatrain had violated section 17 of the act we adopt the initial

decision as our own and make it a part hereof and the proceeding
is hereby discontinued

By the Lmmission

Signed THOMAS LISI

Secretary
8 F M C
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No 1207

SEATRAIN LINES INC ApPLICATION OF RATES ON SHIPMENTS IN

RAILROAD CARS

Seatrain Lines Inc by unloading at its own cost rail cars rated and moved

under a tariff providing inter alia for unloading by consignees violated

sootions 16 17 and 18 a of the Shipping Act 1916 and section 2 of the

Intercoastal Shipping Act 1933

Joseph Hodgson Jrand S S Eisen for respondent Seatrain

Lines Inc

O H Wheeler for Sea Land Service Inc

Amy Scupi for American Union Transport Inc

Robert J Blackwell and Donald J Brunner as Hearing counsel

INITIAL DECISION OF PAUL D PAGE JR PRESIDING EXAMINER 1

The order of investigation and suspension herein raised two ques
tions the first as to the prospective effect ofa proposed rule intended

to allow respondent Seatrain Lines Inc Seatrain to transport rail

cars at the same flat rate as the flat rate per trailer or container

currently provided in Seatrain s tarift The proposed rule which

the Commission suspended waswithdrawn before it becameeffective

and the first question became moot The second question involved

Seatrain s practice ofunloading in Puerto Rico shipments in rail cars

moving under a tariff which required the consignee to unload as

possibly in violation of sections 16 17 and 18 a ofthe ShippingAct

1916 and section 20f the Intercoastal Shipping Act 193 and this

is the question to be decided here

There is no dispute as to the facts which were stipulated by
Seatrain and hearing counsel and are substantially as follows 2

1 During the period involved Seatrain carried three southbound

rail car shipments Edgewater N J to San Juan P R under

1 This decision was adopted by the Commission on June 21 196ri
IINeither Sea Land Service Inc nor American Union Transport Inc objected to the

stipulation or closing the record nor did either of them briet the case

mharris
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mharris
Typewritten Text
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shipper load consignee unload tariff provisions Seatrain s Out
ward Freight Tariff No 1 F M C F No 1 and each of these rail

cars was unloaded by Seatrain s longshoremen at Seatrain s expense
3

2 During the same period Seatrain similarly handled more than

320 southbound rail shipments under tariffs which contained no ship
per load consignee unload provisions see Seatrain Brief page 4

DISCUSSION AND CONCLUSIONS

The three shipments involved lnoved in a 10 day period Septem
ber 2September 12 1964 shortly after Seatrain instituted service in
the trade

There is no reason to question the aecuracy and sincerity of Seatra in s

statement on page 13 of its brief which reads as follows

When it became aware that contnersy existed concerning the application
of its tariff Seatrain s management out of an abundance of cauti ill and in an

effort to comply fUlly and wholly with all regulatOl Y rules and regulations
directed that no future shipments be transported in railroad cars here the

freight involved was subje t to a rate carrying the provision consignee to unload

carrier s trailer

Discontinuation of a practice however has no bearing upon its

legality or illegality The only question here is if Seatrain s admitted

acts violated the law They did
Seatrain argues and it may well be true that it was obligated to

make the freight in these rail ear shipments available to the con

signees and that it eould do this only by unloading at its expense
It by no means follows however that when freight moves under a

consignee unload tariff provision the carrier can unload at its own

expense without violating provisions of law specifically and in effect

requiring strict adherence to tariff rates and provisions
Seatrain contends further that its tariff because it provides that

the consignees must unload trailers and not railroad cars should
not be construed to require consignees to unload cars But plainly
if the tariff which did not mention railroad cars at all could be

applied at all it had to be applied fully Actually the meaning of

t he consignee unload provision is that the ronsignee shall remove

the cargo and it is not relevant that it is removed from a trailer

The three shipments were the following
a Shipment of frozen french fl ied potatoes via SS Beatmin lew Jet sey vorage No

497 S B L No 13 4442 dated Sept 2 1964

b Shipment of furniture nos wooden step ladders via SS SeatrlLin Texas vorage
No 488 S B L No 13 4579 dated Sept 9 1964

c Shipment of pigs feet 50 lbs net per wooden box via BS Beatrain New Jersey
voyage No 498 S B L No 134684 dated Sept 12 1964

There was one northbound shipment involving a rail car which was loaded in San Juan by
Seatrain s stevedores at Seatrain s expense but this moved under Homeward Freight Tar

iff No 3 which contains no lihipper load consignee unload provision

8 F M C
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a car or from some other lrind of container Here not the

consignees but Seatrain removed thecargo and the cost of removal

was borne by Seatrain not the consignees and this is precisely con

trary to the tariff provision under which the cargo was rated and

carried There is considerable doubt if Seatrain had a tariff under

which it was authorized to carry these commodities but it carried

them under a consignee unload provision and is bound by that

provIsIOn
Seatrain s free unloading 1 allowed persons to obtain transporta

tion at less than the regular rates by unjust means in vio1ation of

section 16 of the Shipping Act 1916 and 2 constituted an unjust
and unreasonable practice in violation of sections 17 and 18 a of the

Shipping Act 1916 and 3 extended a privilege not in acoordance

with its tariff schedules in violation of section 2 of the Intercoastal

Shipping Act 1933

Seatrain by action which the Commission refused to suspend and

which became effective December 9 1964

1 made per trailer rates inapplicable to railroad car shipments
d

2 specifically provided for rail car unloading by Seatlain

longshoremen
There is therefore no reason for these violations to cont nue and

no reason for cease and desist orders

An appropriate orderwill be issued

PAUL D PAGE JR

Presiding Ewaminer
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No 1128

AGREEMENT No T4 TERJIINAL LljASE AGREEMENT AT LONG BEACH

CALIFORNIA

No 1129

AGlU l MljNT No 1 5 1ERJIIN A r LEASE AGREEJiENT AT OAKLAND
CALIFORNIA

Decided June 18 1965

Respondents port of Long Beach and port of Oakland as parties to agreements
T4and T 5 with respondent Sea Land of California are persons SUbject to

the Shipping Act Sea Land of California and Sea Land Service are also

SUbject to the Shipping Act

Agreement No T4 a terminal lease at Long Beach and agreement No T 4 1 a

truck terminal lease at Long Beach will be considered as a composite

arrangement since the leases cover nearby areas and both are essential

to Sea Land s integrated containerized operations Agreements No T 5 and

T 51 at Oakland ill be considerecl as one arrangement for the same

reaSOnS

In determining whether an agreement is subject to section 15 the Commission

is not limited to the terms of the agreements as filed but may consider

extrinsic evidence of the competitive consequences which may be expected
to result from the agreements Virhether an agreement is per se contrary
to section 1 of the Sherman Act is not determinative of the question of

whether an agreement is or is not subject to section 15

Agreements No 14and 1 5 between persons subject to the Shipping Act are

subject to section 15 since they grant to Sea Land a special rate significantly
different from the otherwise applicable tariff rates for the use of terminal

facilities

Agreements No T4and T 5 are approvable under section 15 It has not been

shown that the agreements are unjustly discriminatory behveen ports
terminal operators or carriers or that their approyal willdisrupt the present
terminal rate structure on the Pacific coast

J Ierloin R00118Y for respondent port of Oakland

Leonard Putnam city attorney and Leslie E Still 11 deputy city
attOI lley for respondent port of Long Beach

Sterllng F 8t01 l dennu le J1 and O H Wheeler tor respondent
Sea Land of California

8 F M C 521
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jliriam E Wolff deputy attorney generaJ and Thoma8 C Lynch
attorney general of the State of California for intervener San Fran
cisco Port Authority

Edward D Rans01n Robert Fremlin William F1 Iing and R
Federie Fisher for intervener EncinalTerminals

Roger Arnebergh Arthur W Nordstrom and Walter C Foster for
intervener port of Los Angeles

Sidney Gvldstein general counsel F A Mulhern attotney Arthur
L Winn Jr Samuel H Moerman J Raymond Clark James M
Henderson Gordon P MacDougall and Jaoob P Billig for intervener

port or New York Authority
Richard J Gage for intervener New York Terminal Conference

Donald E Leland and Thomas J White for intervener Northwest
Marine Terminal Association

lVilliam L Marbury and John O Cooper III for intervener Mary
land Port Authority

DfYlULld J Brunner and Robert J Blackwell hearing counsel

REPORT

By THE COMMISSION JOHN HARLLEE Chairman JAMES V DAY Vice

Chairman ASHTON C BARRETT GEORGE H HEARN Ormmissioners

PROCEEDINGS

The Commission instituted these consolidated proceedings to deter
mine whether certain leases of terminal property are s bjeet to section
15 of the Shipping Act 1916 46 U S C 814 and if so whether the
agreements should be approved disapproved or modified Agreement
No T4 a nlarine terminal lease from the city of LoRg Beach to Sea
Land of California is the subject of docket No 1128 Asimilar lease

agreement No T 5 from the city of Oakland to Sea Land of Cali
fornia is the subject of docket No 1129

On October 13 1964 Examiner Benjamin A Theeman served an

initialdecision in which he found that Long Beach and Oakland were

persons subj ect to the Shipping Act However he Iound that the
leases were simply the ordinary arrangement behveen landlord and
tenant and as such were not section 15 agreements Consistent with
this holding hat the leases were not section 15 agreements the exam

iner did not consider the issue of section 15 approvability
After adverse parties filed exceptions to this initial decision the

Commission remanded the preceeding to the examin rsince it appeared
that the agreements ill question might fall within the purview of sec

tion 15 The Commission directed the examiner to determine whetJler

8 F MC
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the agreements should be approved disapproved or modified so that

it might have the benefit of an initial decision on all issues

In accordance with the remand the examiner issued a supplemental
initial decision on February 15 1965 Based upon an assumption
with which the examiner did not agree that the agreements were

seotion 15 agreements he found that the agreements should be

approved
The proceeding is now before us on exceptions to the initialdecision

and supplementnJ initialdecision

t FA ClS
li

a

Agreements T4 and T 5 are similar The initial term of each

lease is for 3 years with two 3 year options to renew Oakland and

Long Beach receive monthly rent of approximately 12 000 in lieu of

terminal charges In return Sea Land is granted the exclusive use

of the pier in connection with its steamship operation In addition

the leases provide that Sea Land will pay utilities and keep the prem
ises in good repair and lessors agree to make certain improvements
The Oakland lease is specifically subject to certain State statutes and
local ordinances

Agreement 14 at Long Beach covers two open berths and th

adj lCent water area Together the berths form one long pier to be

used for the docking of Sea Land s vessels Adjoining the berths

is an open spaee for use as a marshaling and storage yard for Sea
Land s containers

Agreement No T 5 the lease at Oakland covers one long pier with

out transit sheds vith adjacent marshaling and storage yards
Sea Land has also negotiated with Long Beach and Oakland for

the lease of an adjacent area on which Sea Land maintains its general
offices and a truck and drayage terminal The truck terminal lease

at Long Beach is designa teel agreement No T41 and at Oakland
it is designated No T 5 1 Both leases cover a period of 20 years

Sea Land Senrice a Delaware corporation wholly owneel by I1c

Lean Industries Inc is a common carrier engaged in transportation
by water of containerized goods between the Atlantic and Pacific

coasts of the United States On the eastbound voyage the vessels

call at Puerto Rico for the loading and elischarge of Pacific coast

freight Sea Land operates its Pacific Coast Puerto Rico service

pursuant to a published tariff on file yith the Commission
Sea Land of California a Delaware corporation also wholly owned

by llcLean Indust ies is husbanding agent on the Pacific coast for

Sea Land Service Sea Land or Calirornia engages in trucking op
erations and performs pickup and delivery service to and from the

marine terminals at Long Beach and Oakland Since September

v
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1962 Sea Land of California in its own name has applied for and

received from Oakland and Long Beach temporary wharf assign
ments Under these tenlporary wharf assignments the wharf allo

cated to Sea Land of California is nlade available to Se Land Serv
ic to berth and service Sea Land Service vessels Sea Land 9f Cali

forni loads and discharges cargo containers at botl ports Sea

Land Service pays Sea Land of Oalifornia 105 percent of its expenses
for theservices rendered to Sea Land Service

For SOlne years prior to 1961 carriage of goods in the intercoastal

trade generally declined In 1961 Sea Land established a regular
li

intercoastal service between the Atlantic and Pacific coasts of the
a

lJnited States with a stop at Puerto Rico using break bulk type ves
v

ools However in S ptember 1962 Sea Land put its first container

ship into the trade Currently Sea Land assigns four container
o

vessels and one container barge to this service
l

At present Sea Land s containerized service between the Atlantic

and Pacific coasts of the United States operates on a 2 weeks sailing
schedule The eastbound voyage commences at Long Beach The

vessel calls at Oakland and then clears from the Pacific coast for

Puerto Rico for the discharge and loading of Pacific coast cargo

The voyage terminates at Elizabeth N J The westbound intinerary
excludes the Puerto Rico c tll

Sea Land offers a modernized concept in intercoastal and domestic

offshore transportation through the use of cargo containers For

land trahsportation Sea Landuses a fleet of trailer trucks to which the

containers are attachable For water transportation the container is

loaded aboard and discharged from vessels especially constructed to

carry and handle 476 containers Each vessel is self sustaining it is

able to load and discharge the containers without land based assistance

Consequently Sea Land requires only an open dock or wharf to berth

its vessels an open backup area contiguous to the wharf to park and

marshal detached containers and trailer trucks and an adjacent truck

terminal building to assemble or consolidate cargo and to use as

garageand repair shop
Vith the commencement of its containerized service Sea Land in

iituted a single factor rate including in one amount all transportation
charges In the intercoastal trade subject to the jurisdiction of the

Interstate Commerce Commission this rate covers door to door trans

portation In the Puerto Rican trade however the single factor rate

covers dock to dock transportation and Sea Land separately assesses

an additionalcharge for wharfage
Oakland is a municipal corporation in the State ofCalifornia which

owns and leases terminal facilities in the port of Oakland through
its Board of Port Commissioners Oakland s terminal fa ilities are

1t U
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used by common carriers by water pursuant to port of Oakland Tariff

No 2 Under its tariff OaIdand makes temporary wharf assignments
to common carriers by water granting them the right to moor the

vessel to assemble distribute loaeland unload cargo and to perform
other related activities Oa1dand leases certain of its facilities to ter

minal operators U ndel the leases tIle terminal operator s lessee s

charges for terlninal operations are required to be the same as those

set forth in Oakland s tariff Oakland reserves the right to disapprove
any of the terminal operator s rates charges or practices to require
the terminal opera tor to file rates and charges and to require the

lessee to conform to such practices as Oakland may determine The

leases provide that the terminal operaJor shall pay to Oakland all

revenue collected for dockage vharfage vharf demurrage and stor

age up to a certa in specified amount over that figure the leaseagree

mentsprovicle fox a division of revenue hetween Oakland and tho

terminal operator The termina l operator also must maintain a de

tailed account of revenues received and submit revenue reports to

Oakland at regular inter rals

Long Beach is a municipal corporation organized under the laws of
the State of California The rIa rbor DepartInent under the control
of the Board of Harbor Commissioners is a department of Long
Beach created to promote the development of the port In this con

nection Long Beach furnished wharfage dock and other terminal

facilities in connection ith common carriers by water at i ts whar

finger facilities Long Beach Tariff No 3 prescribes the rates rules

and regulwtions applicable at these facilities

The traditional pattern of tenninal charges on the Pacific coast has

consisted of the aSSeSSl11eIlt pursuant to published tariff of dockage
whaTfage and other terminal charges against either the vessel or the

cargo for the use of the terminal facilities or for terminal services

These charges have been substantially uniform at California ports
This uniformity is partially the result of previous Commission regula
tion in this area

1 and partially the result of cooperation among Cali
fornia terminal operators through the California Association of Port

Authorities Agreement No 7345 which is designed to foster the

establishment of a reasonably compensatory rate structure based upan
uniform terminal rates and practices as far as may be practicable
Oakland andLong Beach are parties to this agreement

Sea Land began preliminary discussion with ports and terminal

operators in the San Francisco Bay area concerning the rental of

terminal facilities in 1960 Subsequently Oakland and Sea Land e11

tered into a terminal lease agreenlent No 8845 hieh was filecl with

1 Practices etc of San Francisco Bav Area 1 erminal8 2 US I C 589 1941 Termina

Rate Struct ureOaU ornia Ports 3 DS M C 57 1948
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the Commission for approval on May 8 1962 Several protests were

filed to agreement No 8845 and the Commission instituted an investi

gation of the agreement Sea Land and Oakland then canceled agree
ment No 8845 and the Commission discontinued its investigation

During this same period Sea Land inaugurated its containerized

intercoastal domestic offshore service Oakland provided Sea Land

with terminal accommodations at berth 9 which lwd previously been

used only intermittently under a temporarywharf assignrnent pur
suant to Oakland s regular terminal tariff After expressing the view

that the wharfage charge of 80if per ton was unreasonable Oakland

granted Sea Land a reduction in this charge to 50 per ton Sea Land

operates under this arrangement at present
From the outset in discussions both with Oakland and other pro

spective lessors Sea Land atteInpted to obtain a flat rental lease

Finally Oakland concluded that a flat monthly rental of 12 150 for

berth 9 would be a fair rental Inarriving at that flat monthly rental

Oakland gave some consideration to a comparison of the rental ith

revenue to be derived from the regular terminal charges ho vever

the principal concern was to insure that Oakland received an ade

quate return for theuse of berth 9

At the time of the negotiations fDr agreement No 8845 Oakland

and Sea Land Service also negDtiated a truck terminal lease T 5 1

near the marine terminal facility at berth 9 The lease provided for a

truck transfer terminal a truck m aintenance garage and a Pacific

coast headquarters office for Sea Land This lease is for a 20 year
term at a monthly rental of 1 208 90 for the land and 3 063 for the

truck terminal

While Sea Land negotiated vith Oakland for a terminal lease it

also began discussiDns with Long Beach regarding theJease ofan open
berth with adjacent backup area at that port Sea Lanel s first con

tainer ship called at Long Beach in September 1962 Initially Long
Beach assigned to Sea Land berths 208 and 209 Since February
1963 Long Beach has assigned its newly constructed berths 214 aud

215 the area included within thelease under consideration here 14

Long Beach offered to Sea Land a preferential assignment at a speci
fied rental plus the regular dockage and vharfage charges Sea Land

took no action on this offer but reiterated its desire for a flat rental

arrangement Thereafter Long Beach offered such an arrangement
to Sea Land but this scheme vas withdrawn upon the administrative

deterulination by the Commission that thearrangernent would faU

within the proscriptions of section 15 Finally in August 1962 Long
Beach and Sea Land agreed to a lease 14 covering berths 214 and

215 ata monthly rental of about 12 000 Long Beach calculated this
rental to yield a reasonable return Dn its in estment

1i Mrt
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Prior to the execution of the pier lease Sea Land and Long Beach

also consununated a truck terminal lease T41 including fl garage

a warehouse and an office building
EncinaJ Terulinals is a privately owned California corporation en

gaged in the business of furnishing wharfinger and other terminal

services trucking warehousing and stevedoring EncinaFs principal
operation is located at Alameda Calif It leases additional water

front fadlities from Oakland

Encinal although the largest tenant of Oakland was a competitor

of Oakland in locating Sea Land Encinal conducted negotiations
with Sea Land beginning in 1960 and in order to accommodate Sea

Land attempted to negotiate a lease with Oakland for berths 8 and 9

Throughout Encinals negotiations with Sea Land concerning the ac

conunodation of Sea Land at Alameda or Oakland Sea Land insisted

that it must not only exercise complete control over the facilities but

that it would agree only to a flat annual rental as well Because

Encinal would not depart from principle of maintaining the full

level of wharfage and dockage in negotiating a lease vith Sea Land

Encinal was not able to reach final agreement with Sea Land

The port of San Francisco also attempted to locate Sea Land at its

facilities But San Francisco wasunsuccessful since Sea Land sought
a flat rental lease and San Francisco refused to discuss the matter

with them on that premise San Francisco had available its Islais

Creek Facilities with sufficient backup area to accommodate the Sea

Land container operation however Sea Land would have been given
a preferential berth assignment only

The port of Los Angeles also negotiated with Sea Land regarding
the location of Sea Land at that port however Los Angeles never

discussed leases with Sea Land on other than a full wharfage and

dockage basis

Sea Land also considered terminal facilities at Richmond and Stock
ton Calif

DISCUSSION

The examiner found that the lessors Long Beach and Oakland

were persons subject to the act over strong argument to the contrary

by these two ports However the ports did not except to this finding
The examiner predicated his finding upon the fact that Oakland and

Long Beach o vn certain terminal facilities and retain wharfage and

dockage charges at these facilities To that extent they furnish ter

minal facilities within the meaning of section 1 of the Shipping Act

and are therefore other persons subject to the act Ve adopt this

finding
8 F M C
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Sea Land Servic is a common carrier by water in interstate and
domestic offshore COlnmeree and Sea Land of California is a terminal

operator both are subject to our jurisdiction Therefore the leases

fall within the initial prerequisite of section 15 they aTe agreements
between persons subject to the ShippingAct

At the outset the Commission is confronted with the question of

whether it will consider agreements No 14and T 41 as one arrange
ment or two The same question arises with regard to T 5 and T 5 l
The record indieates that the pier lease and the truck terminal

lease eaveI areas in the same locale and the activities accomplished on

this property are essential to Sea Land s integrated containerized op
erations Irrespective of the execution of separate leases for the two

plots we will consider the entire understanding between Sea Land and

the respective port as a composite Reference to T 4 and T 5 will

include T41 and T 5 l
In determining whether the agreements were subject to section 15

the examiner measured each clause of the leases against the language
ofsection 15 Throughout his discussion the examiner refers to pro
vision clause article etc For example1 the examiner states his

nlajor premise as follows TJhe Commission has not required the

filing ofordinary leases but has required the filing of those lease type
agreements or arrangements wherein a P1 01J 2sion of the lease gives a

party a special preference or advantage Likewise the exanliner de

fines a lease type arrangement one subject to sec 15 in the examiner s

nomenclature as a lease that contains some type of preferential or

antieompetitive clause

Encinal Los Angeles San Francisco and Hearing Counsel argue
that the examiner erred in considering only the terms of the leases

Eneinal excepts to the examiner s consideration of the leases ljJnited
to the terms of the written instruments alone Encinal argues that
the Oakland city charter and applicable State hnV should be incor

porated into the leases They eontend that these statutory provisions
give Oakland and Long Beach pmver and responsibility to control rates

and charges at these facilities therefore the Commission DIUst look
not only to the lease but to pertinent state and local law as well to

determine what the true understanding between the parties is

Los Angeles also argues that State la v and local ordinance must be
read into the leases In addition Los Angeles asserts as error the
examiner s failure to eonsider extrinsic evidence to show vh at the

agreemerlts will accomplish Los Angeles contends that only upon

appraisal of all of the objectives of the agreements and the circum

stances under which the leases will operate can the Commission detel

mine whether a lease is cognizable by section 15 In other words they
8 F M C
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argue that if a lease has a substantial competitive impact this evidence

is material to the issue or subjectivity to section 15 no matter yhat the

written phraseology ofthe lease may provide
Hearing Counsel arguethatresolution of this issue requires reference

to terminal tariffs promulgated by Long Beach or Oakland to deter
mine if the leases give special rates privileges or accommodations

In discharging our duties under section 15 ye are not limited to

those matters parties to agreements wish us to see iVe are required
to go further iVhere agreements are strongly protested as here we

must examine not only the terms of an agreement but also the com

petitive consequences which may be expected to flow from the agree
ment alid other racts which show the objectives and results of the

agreeinents Section 15 is concerned with competitive relationships
and the limited lessening of competition in the furtherance of our

IDalitime transportation policy Thus to determine if an agreement
falls within the requirements of section 15 we must consider in the
interest or unirorm enlightened regulation to what extent the agree
ments affect competition To decide otherwise is merely to reward the
clever draftsman at the expense or our regulatory responsibility

After a lengthy analysis of a distinction between leases that need not

be filed ordinary leases and leases that must be filed lease type
arrangements the examiner concludes that none or the provisions
of the leases expressly creates one or the anticompetitive devices
enumerated in section 15 Consequently the leases are no more than
the ordinary landlord tenant relationship and not agreements subject
to section 15 iV e disagree itll the examiner s determination that

agreements No T4 and T 5 are not agreements subject to section 15
Los Angeles Encina1 San Francisco and Hearing Counsel in gen

eral claim that the leases ran within thescope of section 15 as a result

of the incorporation or State and local law or by rererence to con

temporaneous racts Los Angeles and Oakland contend that if the
leases are read in the legal climate to which they are subject local and

State law lessors are empowered to control rates and charges at the

leased racilities

Hearing Counsel argue that the rental terms or the leases vis a vis
the otherwise applicable tariff rates bring thenl ithin the scope or
section 15 This comparison between the rent and the tariff demon
strates that the leases give special rates ror terminal services Al

though Hearing Counsel do not suggest that the straight rental in lieu

or ordinary terminal charges is unfair they submit that the rental

charges are significantly different than otherwise applicable charges
specified in the terminal tariffs or Oakland and Long Beach Since

the charges for the use or the facilities are other tLan the regular tariff

8 F M O
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rates Hearing Counsel contend that the leases give a special rate and

consequently fallwithinthe meaning of section 15

Hearing Counsel also urge that the examiner erred in finding the

leases were 110t subject to section 15 since they specifically provide for

the exclusive use by Sea Land of the berths They consider this to be
a special privilege resulting in an advantage to Sea Land which brings
the leases within the meaning of section 15

Encinal argues that the leases place Sea Land in a position of

charging to itself whatever tenninal rates it wishes Encinal con

tends that this amounts to a special preference and privilege which is

unavailable to other terminals and carriers using these ports Also

the leases it is argued free Sea Land from restrictions to which other

terminal operator must adhere These restrictions include the obliga
tion to maintain public wharves to conform their charges as nearly as

possible to those of the respective port tariff and to file tariffs with the

port on thirty days notice There are no such requirements in agree
ments T4or T 5

The rental provisions in agreements T4 and T 5 are expressly
stated to be in lieu of all terminal charges prescribed in the tariffs

of lessors The tariffs of Oakland and Long Beach provide that the

regular charges to be assessed the user of a terminal facility are the

charges vhich appear in their respective terminal tariffs and it is

equally clear that agreements T4and T 5 provide for the assessment

of a charge based on other than tariff rates All other users of lessors

facilities are assessed terminal charges by gross register tonof thevessel

in the case of dockage and by the number of tons in the case of

wharfage
In docket 1097 ln the Matter of Agreement 8905 Seattle Alaska

1

Steamship 00 March 20 1964 the Commission found that a terminal

lease vhich provided for payment at tariff rates not to exceed a speci

fied maximum wasa special rate accommodation or privilege sufficient
1

to bring that agreement within the ambit of section 15 Thus the
l

Commission in agreement 8905 found a lease to be a section 15 agree

ment because it contained a rental charge based upon otherthan tariff

nates This is the fad pattern present in agreements T4 and T 5

On this record we find that Long Beach and Oakland in granting
Sea Land through a terminal lease the exclusive use of a berth for

a consideration which substantially deviates from tariff charges ap

plicable to others have given Sea Land a special rate which brings the

leases within the meaning of section 15 Since we have determined
the leases to be section 15 agreements on this ground we need not

further discu8s nor maIm findings on other theories offered by parties
on this issne

8 F M O
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I

Ve will comment on an additional novel argument that the agree
ments are not subject to section 15 The ort ofNew York Authority
an intervener argues that only agreements which aTe intended to re

strain competition in per se violation of the Sherman Act must be filed

under section 15 vVe reject this argument First of all the effect of

the agreement not its intent is the basis for inclusion orexclusion from

the requirements of section 15 2 Section 15 describes in unambiguous
language those agreements that must be tiled it does not speak of

agreements p r se violativeof the Sherman Act Since the wording of

section 15 is clear we need not refer to the legislative history there

simply is no ambiguity to resolve Section 15 is not explicitly limited

to those agreements that are per se violative of the Sherman Act

therefore ve will not as we cannot amend the section to limit it

vVe consider now the question whether we should approve dis

approve or modify the leases in accordance with the criteria of sec

tion 15 The examiner assuming that the agreements were subject
to section 15 found them to be approvable Encinal Los Angeles
and San Francisco e cept They contend that the leases should be

disapproved because they are unj ustly discriminatory as between

ports terminal operators and carriers beeause they are detrimental
to the commerce of the United States and because they are contrary
to the public interest Encinal Los Angeles and San Francisco assert

that the agreements should be disapproved hecause their implementa
tion will disrupt the traditional Pacific coast system of assessment

of terminal charges in accord with published tariffs They claim that

the present system which has worked for many years will deteriorate

if proposed leases are approved and that other carriers will demand

similar flat rental arrangements and the tediously developed uni

formity of terminal charges on the Pacific coast will be destroyed
We first consider the question of unj ust discrimination Protest

ing interveners base their arguments upon the fact that Sea Land

pays a flat rental and others must pay tariff rates and upon their

allegation that the rents reserved in the leases are noncompensatory
In neither situation do we find that the leases should be disapproved
because they are unjustly discriminatory

Since the consideration for terminal leases is a flat rental rather than

a tariff basis contrary to theirusual practice Oakland and Long Beach

were on new ground in compu ing a fair rent Long Beach for in

stance followed or attempted to follow the so called New York ap

proach under which the annual rents were based upon the average cost

per square foot of the facility Protestants argue that the rentals de

2 Certainly here the parties intended indeed designed these leases not to be subject to

sec 15
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termined under this method were gro sly understated smce certain

values of land and improvements werenot included
1Vbile we believe that factual computations of the amount of rental

in a terminal lease are material to the question of whether the agree
ment is approvable a determination that the lease of one facility does

not return as much revenue as it might do ideally is not in itself
determinative 1Ye have already found that the difference in treat

ment afforded to Sea Land brings the lease arrangement within sec

tion 15 But we are not prepared t hold on the basis of this fact

alone that the agreements are unapprovable
The interveners contend that the leases are unjustly discriminatory

and therefore unapprovable because the rents reserved are noncom

pensatory The examiner found that the rental under each lease

represents a reasonable rate for the use and occlipancy of the pier
facilities vVe agree

The record demonstrates that the leases provide adequate revenue

on their investment The primary conclusion to be drawn here is

that Sea Land wasable to negotiate a favorable rental and that Oak

land and Long Beach in their own judgment voluntarily entered into

these arrangements This was exactly the situation we considered

in Port of Seattle Alaska Steamship 00 supra where we stated at

page 9

An agreement for the use of public terminal facilities at a rental which deviates

from the terminal s regular tariff provisions may run afoul of the Shipping
Act s proscription and is deserving of our scnItiny for any illegal discrimination

or prejudice that may result iSuchan agreement however is not unlawful

or unreasonable merely because it does not follow the terminal s tariff charge

In addition the Commission pointed out that a section 15 investiga
tion of a terminal lease was not a rate case to determine the level of
return on the port s investment Since the port as a public body
experienced in terminal management was satisfied with the arrange
ment the Commission would not dispute the judgment of the port
in negotiating with prudent regard for the public s investment

Here there is sufficient evidence that the rent provides adequate
revenue It is of course practical also to note that the premises
covered by agreement T 5 was not being used to any substantial de

gree prior to the entry of Sea Land into the trades that the newly
constructed pier covered by agreement T4 will be put to immediate

long term use that the absence of transit sheds on the facilities

rendered them inappropriate for normal terminal use and that by
leasing the premises to Sea Land the ports have been able to utilize

the area adjacent to the piers which previously had been unused

Finally the record shows that the two ports by entering into flat

rental arrangements ha e guaranteed to themselves a eonsistent

Q JlI r
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source of revenue tt other terminal facilities where revenue is a

function of the tonnage handled no such guarantee exists since no

revenue would accrue when cargO does not move Tlw rentals reserved

in the leases are reasonable underthecircumstances

The record discloses no lUllawfuI discrimination or prejudice against
any carrier port or terminal T lere is no showing at all of any

adverse effect upon another carrier Insofar as unlawful discrimina

tion or prejudice against another terminal within the port of Oakland

or Long Beach Qnce again the record does not disclose the requisite
competition between the t3rminals The terminals covered by agree

ments No T4 and T 5 have a specialized use The fact that these

facilities earn revenue in a different mtnner and on a different basis

than other facilities within the respective port does not render the

arrangements unapprovable
Neither can we find on this record that there is any unjust dis

crimination against other ports There is no showing that anythIng
beyond the loss of a potential customer Sea Land will occur to

protesting ports
Arelated argument is based upon the claims of the protesting inter

veners that approval of these leases will undermine the traditional

llniformity of terminal charges on the Pacific coast Much of the

argument is premised on the allegation that terminal regulations will

deteriorate Ve find ho ever that the dire consequences predicted
by these interveners may be mitigated by the legal responsibilities of

Sea Land Irrespective of the type of terminal arrangement it makes

Sea Land is charged with the legal duty to establish and enforce just
and reasonable regulations concerning the handling of cargo There

is no evidence that Sea Land ould do otherwise Accordingly we

willnot impute such illotives to Sea Land vVe simply cannot predict
that other ports will rapidly follow the flat rental arrangements exist

ing between respondents The operations of most carriers are not now

susceptible to this system Likewise there is no likelihood that a

one terminal one carrier ratio will result frOlll our approval of the

leases
It is suggested that the leases are unapprovable because they are

contrary to agreement No 7345 the California Association of Port

Authorities agreement This however is not the case The agree
ment simply permits uniform stable terminal rates as far as may be

practicable The agreement does not require uniformity We find

that Long Beach and Oakland were justified in departing from the

concept ofuniformity in this situation

Encinal and Los Angeles also contend that the leases are unap

provable because they are contrary to the laws of the State of Cali

fornia Wbile we might consider State 01 local law in determining
R F M L
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what the public interest may be ve cannot in this case disapprove the

agreements on this basis The record does not show that any adverse

ramifications will ensue upon approval of the agreements Since we

cannot anticipate any consequences which might be contrary to the

public interest the legality of the terms of the leases under California

law is a matter for the State not for the Commission in a section 15

proceeding
There is insufficient evidence to warrant our finding that the leases

will have an unlawful impact or will be detrimental to commerce or

will be contrary to the public interest We will not disapprove the

agreements on the basis of speculation alone In fact the leases have

much to commend them Long Beach and Oakland have acted to

develop and improve their ports Sea Land and the shipping publio
benefit as well Of course it is in the public interest to preserve the

traditional enlightened system of terminal charges on the Pacific

coast but we do not see these leases as endangering this system Ac

cordingly we approve agreements No T4 T 41 T 5 and 1 5 1

An appropriateorder willbe entered

olfInis sioner John S Patte180n concumng anddissenting
Iconcur that the leases between the city of Long Beach and Sea

Land of California Inc entered into the 10th day of July 1963

exhibit 60 identified as agreement No T4 and between the city
of Oakland and Sea Land of California Inc entered into the 31st

day of December 1962 exhibit 1 identified as agreement No T 5

wherein the lessee 1 takes the property for the berthing of vessels

par 1 p I Long Beach and for the docking and mooring of

seagoing vessels par 4 p Oakland to the exclusion of the pub
lic use and 2 pays a fixed monthly rental in lieu of all charges
for dockage wharfage and other normal port charges par 3 p 2

exhibit 60 Long Beach and par 3 as revised p 2 First Supple
mental Agreement of May 20 1963 exhibit 1 B Oakland are agree
ments giving special privileges and giving special rates and are

subject to filing and approval under Section 15 of the Shipping Act

1916 as amended act

I dissent from the conclusion that the leases between the city of

Long Beach and Sea Land Service Inc entered into the 8th day of

August 1962 exhibit 94 assigned to Sea Land of California Inc

identified as agreement No T 41 and between the city of Oakland

and Sea Land Serviee Inc entered into May 22 1962 exhibit 37

assigned to Sea Land of Californift Inc identified as agreement No

1 5 1 are agreements subject to filing and approval under Section

15 of the Act The truck terminal leases cover land used for the pur

pose of parking storage repair and maintenance of trucks trailers
and containers alid a small office for the conduct of business

8 F M C
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The majority seeks to join the two agreements with the words

the pier lease and the truck terminal lease areas in the same

locale and the activities accomplished on this property are essential

to Sea Land s integrated containerized operations The facts are

that neither lease incorporates the other by reference the leases were

not executed at the same time and the Oakland properties are two

blocks apart andtheLong Beach properties areabout a half mile apart
The monthly rental is not made dependent on transportation rates OJ

related to wharfage and other charges but is related solely to the value

of the property just as any other rent Absent express provisions
joining two agreements such as these into one a principle making es

sentiality to integrated containerized operations a justification for

joining two separate agreements covering different properties and

measures of rent into one agreement for the purposes of section 15 is

not acceptable and Iam not persuaded by the reasoning of the ma

jority to make such a conclusion or finding on the facts of this pro

ceeding Neither are any of the competitive factors referred to by the

majority acceptable tests for replacing the seven tests of agreements
subject to filing pursuant to the first paragraph ofsection 15 Agree
ments Nos T41 and T 5 1 do not meet the tests of section 15 by
having competitive consequences or relationships or by affecting com

petition assuming these factors proven on this record Accordingly
each agreement has been examined and adjudicated separately for the

purpose ofapplying the provisions ofsection 15

Based on my examination of agreements Nos T4 and T 5 Icon

cur that each should be approved Iconclude that agreements Nos

T41 and T 5 1 neednotbe filed

8 F M C
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FEDERAL MARITIl1E CONIMISSION

No 1128

AGREEM NT No T4 TERMINAL LEASE AGREEl fENT AT LONG BEACH

CALIFORNIA

No 1129

AGREEMENT No T 5 TER ITNAL LEASE AGREElIENT AT OAKLAND

CALIFORNIA

ORDER

The Commission instituted and later expanded docket No 1128 to

determine whether agreements No T4 and T41 between the port or

Long Beach and Sea Land of Californi should be approved clisap
proved or modified pursuant to section 15 of the Shipping Act 1916
The Commission instituted and later expanded docket No 1129 to

determine whether agreements No T 5 and T 5 1 between the port of

O kland and Sea Land ofCalifornia should be approved disapproved
or modified pursuant to section 15 of the Shipping Act 1916 The
Commission has this date entered its report stating its findings and
conclusions which report is made a part hereof by reference and the

Commission has found that agreements No T 4 T41 T 5 and
T 5 1 are not unjustly discriminatory or unfair as between carriers

hippers exporters importers ports or between exporters from the

United States and their foreign competitors nor detrimental to the
commerce of the United States contrary to the public interest or

violative ofthe ShippingAct 1916

Therefore it is ordered That agreements No T4 T41 T 5 and
T 5 1 be and they are hereby approved effective this date pursuant
to section 15 of theShipping Act 1916

By the Commission

Sgd THOMAS LISI

Secretary
8 F M C



FEDERAL MARITIME COMMISSION

DOCKET No 1088

JORDAN INTERNATIONAL COMPANY

V

FLOTA MERCANTE GRANCOLOMBIAN A ET AL

Decided June 21 1965

Rates on logs from Colombia to New Orleans notshown to be unduly prejudicial
unjustly discriminatory or detrimental to the commerce of the United

States Complaint dismissed

Finley J Gibbs for complainant
William W Schwarzer and B K Zin1 1M 1lnan for respondents

REPORT

BYlHE COMMISSION John Harllee Ohairmanj James V Day Vice

Ohai111ULnj Ashton C Barrett George H Hearn Oomlmisswners

This compl int case is befGre us on complainant s exceptions to t

Initial Decision ofExaminer Benjamin A Theeman and the reply of

respondents thereto The matter was considered upon submission to

the Commission

Complainant Jordan International Co Jordan cawed three par
cels of virola logs to be shipped from Tumaco Colombia to New
Orleans in the first half of 1961 on vessels of respondent Flota Mer

cante Grancolombiana S A Grancolombiana Respondent Balfour
Guthrie and Co Balfour is Grancolombiana s agent and respondent
Association of West Coast Steamship Companies the Conference
is the rate making organization of which Grancolombiana is a mem

bel The Conference filed with the Commission the tariffs that re

pertinent here
Prior to the instant action Grancolombiana instituted a suit against

Jordan in the U S District Court for Northern California to recover

asserted sums due it for the nlovement of the logs in question The
Court stayed the proceeding pending the exercise of the Commission s

8 F M C 537
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Iprimary jurisdiction in the matter Upon the issuance of the stay
order Jordan filed this suit

Jordan contends principally that its log shipments were made pur

suant to lawful contracts which called for rates less than the then

published N O S log rate that Grancolombiana wrongfully repudi
ated the contraots and that the N O S log rate is unlawful under

sections 15 16 and 17 of the Shipping Act Complainant demands

reparation in the amount of 15 000 an order declaring the contracts

lawful and the establishment of a log rate not higher than those set

out in the contracts

Within the context ofthe issuesframed by the pleadings the Exam

iner found that the log rates had not been shown to be unduly pre

judicial unjustly discriminatory or detrimental to our commerce in

contravention of the Act and recommended that the complaint be dis

missed He also found 1 that complainant had knowingly and

willfully obtained transportation of its logs at rates less than the law

ful o es in violation of section 16 of the Act 2 that respondent
Grancolombiana permitted complainant to obtain transportation of

its logs at less than the applicable rate through an unjust or unfair

device or means in violation of section 16 Second of the Act and rec

ommended that the Comnlission undertake an investigation into the

weighing and shipping practices in connection with the movement

of logs
We agree with the examiner s finding that the record does not estab

lish that the rates on logs from Colombia to New Orleans has been

unjustly discriminatory or detrimenta1 to our foreign commerce and

thatthe complaint should be dismissed

The pertinent facts are these Jordan is an established log im

porter and is familiar with ocean freight rates and conference tariffs

His principal place of business is in California Grancolombiana has

its home office in Bogota and its headquarters in the United States is

in New York At all times here relevant Grancolombiana was a

member of the Conference which published the tariff here in question
As previously noted Balfour is Grancolombiailas agent and as such

solicits cargo
In the fall of 1960 Jordan considered the feasibility of importing

virola logs from Colombia to U S Gulf ports and to this end entered

into rate discussions with a Balfour employee While Jordan stated

that he desired a rate which would work out to 40 00 per recovered

thousand board feet of lumber he stressed that the rate would have

to be under 50 00 and that even a 45 00 Tate would be a difficult one

Jordan then purchased logs from a Colombian producer Marquez
Co sold them to Freiburg Mahogany Co and caused them to be

8 F M O
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shipped via Grancolombiana vessels The first shipment moving on

the Granada arrived at New Orleans in February 1961 This ship
ment consisted of 231 logs and 195 of these were virola This move

ment was treated asa sample or test shipment by the parties
At all times here pertinent the conference tariff rate on virola lum

ber was 40 00 per 1 000 board feet when bundled and 46 00 when

loose The rate on logs an N O S rate was 32 00 per 2 000 pounds
Although there has been a substantial lnovement of virola lumber

from Colombia to the United States until the log shipments in ques
tion occurred virtually no virola log movement existed These logs
do not make attractive cargo for carriers they are loaded from water

unloaded into water are transported wet cannot bestowed with other

eargo involvevennin and fungus growth and a steneh which precludes
its admixture with other cargo

The lumber yield from a virola log varies from 35 percent to 65 per
cent with an average yield of about 50 percent At a 50 percent yield
recoverable lumber would equal a rate of about 80 00 per 1 000 board

feet approximately twice thebundled lumber rate

On the first G1 anada shipment the logs were not weighed at desti
nation but the logs were represented on the bill of lading as contain

ing 49 268 Doyle feet l Based upon the tariff rate of 32 00 per 2 000

pounds freight was calculated at 3 985 82 Complaint was then

made to Balfour that the rate did not work out to the 4100 or 42 00

per thousand board feet agreed to and in response to Balfour s re

quest for additional information measurement weight and out turn

of each of the 231 logs was furnished Balfour On February 20 1961

Grancolombiana New York advised Balfour that rate was to be kept
at 32 00 per ton converted at 2 3 kilos per Doyle foot

Shortly thereafter on NIarch 7 1961 Jordan wrote Balfour that

he had some 500 000 feet of logs ready to move in the trade with the

understanding that freight will be evaluated at 4125 per thousand
board feet Scribner Doyle scale Balfour s solicitation agent Mallet

wrote agreed on this paper One week later Jordan sold logs con

taining 395 000 feet Seribner Doyle scale and on March 18 caused

685 logs to be lifted on the Medellin

The bill of lading indicates that these logs contained 180 252 Doyle
feet weighed 913 983 pounds and calculated at 32 00 per 2 000 lbs

yielded freight of 14 623 73 The logs actually weighed almost

double that stated in the bill of lading The cargo was discharged at

a New Orleans pier rather than at Frieburg s mill site up river from

1Doyle Fet ScrIbner Doyle Is a measurement scale by which the recoverable lumber of
a log Is estimated The conversion factor of 2 3 multiplied by the number of Scrlbner
Doyle feet in the log Is desIgned to compensate the vessel for carrying 80 much of the log
that exceeds the recoverable lumber

8 F M C
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New Orleans as Frieburg Jordan s customer and the consignee of
these logs andJordan had agreed between themselves 2

The final movement of logs in issue consisted of 800 logs carried by
the Granada and cleared Tumaco on April 22 19fH These logs were
out turned at the mill site and although they were not weighed the
bill of lading reflects that they cpntained 218 022 Doyle feet weighed
1 154 990 lbs and at a 32 00 per 2 000 lb rate yielded freight of

18 479 84

Negotiations toward the fixing of a rate of 4125 per thousand
board feet of recoverable lumber continued during these latter ship
ments Apart from Mallets agreement to evaluate at 4125
on March 7 1961 Mallet had been advised by his New York superior
on ebruary 20 1961 that the log rate was to be 32 00 and on May 3
1961 just prior to the delivery of the second Granada shipment
Grancolombiana New York directed Mallet to tell Jordan that the
March 7 agreement was not binding andthat the tariff rate of 32 00
with the 2 3 3 conversion factor would be assessed On June 9 1961
Grancolombiana New York suggested to the home office in Bogota that
the conversion factor be reduced from 2 3 to 16 thereby effectively
reducing the log rate although not apparent from a scanning of the
tariff The July reply from Bogota emphasized that logs were not

attractive ca rgo and that the 32 00 rate with the 2 3 conversion factor
must be maintained although it felt that a 3 3 factor was the actual

one

DISCUSSION

This is a complaint case and the issues before us are those framed

by the pleadings Some matters ruled on by the examiner were not
in issue Hence we shall not adopt the examiner s findings 1 that

complainant had violated the introductory paragraph ofsection 16 or

2 that Grancolombiana violated section 16 Second see Associated

Banning v Matson Nav 00 5 FMB 336 1957 In regard to both
of these findings following our precedent in Associated Banning
supra we shall handle these matters as appears appropriate beyond
the context of this case Similarly in the context of this case we

reject the examiner s recommendation that an investigation be under
taken into the weighing and shipping practice oflogs

As previously noted we do agree with the examiner however that

complainant has not shown that the tariff rates on logs are unduly
prejudicial unjustly discriminatory detrimental to our commerce

2 There is no substantial evidence that these logs were to be discharged at the consignee s

milL Drayage costs between New Orleans and the mill therefore were correctly assessed
against the cargo

3 The record establishes that this 2 8 conversion factor had been in effect since 1958

Q 1l 116 r1
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or in contravention of the Shipping Act and with his conclusion that

the complaint should be dismissed

The record establishes that the tariff rate on logs throughout the

period covered by these shipments was 32 00 per 2 000 pounds
That rate was duly filed with the Commission and Jordan was

charged with knowledge of it That he attempted to have the rate

adjusted downward is his prerogative and it is understandable that

a freight solicitor and even the New York office of the Bogota based

carrier would favor a lower rate particularly on a commodity that

had no established historical n10vement It is equally clear that the

home office insisted upon the collection of the 32 00 ratealbeit with

the 2 3 conversion factot and that established rate is precisely what

the carrier has been trying to enforce in the court

The record also establishes ve believe that there is no justification
for the claim that the log rate would be one which when the log is
reduced to recovered lumber should approach the ocean rate for

loose or bundled lumber With an average salvage of 50 percent it

becomes immediately apparent that the carrier in lifting logs is lift

ing exactly twice as much as it would had it lifted the lumber The

record convincingly establishes the inherent properties of the logs
which make them far less attractive than lumber to carriers In addi

tion to their bulk they 11re more difficult to load and discharge than

lumber they have a malodorous property and they contain vermin

All of these considerations justify a carrier in treating logs substan

tially different from lumber although their end result Inay be the

same In sum we find that the requisite showing of substantial

similarity of transportation conditions between the lumber and logs
to rule that the dissimilarity in rates is unlawful has not been made

Phila Ocean Traffic Bureau v Export SS Corp 1 USSBB 538 1936

Finally we turn to the agreement between Jordan and Mallet of

March 7 1961 iVhatever was the understanding of Jordan and

Mallet in light of United States Lines Gondrand Bros 7 FMC 464

1962 the rate obligation bet leen Jordan and Grancolombiana is

the rate obligation set forth in the published tariff i e 32 00 per 2 000

pounds
An order dismissing the com plaint will be entered

Commissioner JOHN S PATrERSONdissenting
The following factshave been sho wn

1 Respondent Grancolombiana as a common carrier by water had

a regular rate in its tariff of 32 per ton weight of 2 000 pounds
covering the shipment of virola logs see articles 14 and 21 of Agree

s F M C

r



542 FEDERAL MARITIME COMMISSION

ment No 3302 and Freight Tariff No 7 issued by the Association of

West Coast Steamship Companies
2 The regular tariff rate was to be quoted charged and collected

on actual weight of cargo strictly in accordance with
the tariff rates and no cargo shall be accepted for carriage at

less than its actual gross weight or measurement or at less than
rates provided in said tariffs

3 Respondent with one exception failed to weigh the logs even

though the tariff required weighing and bills of lading provided
subject to reweighing at destination The logs were not weighed

either at loading or unloading but were estimated to determine the

recoverable lumber and the estimated number of feet of lumber was

multiplied by a factor of 2 3 to obtain the kilograms ofweight and the

product was multiplied by 2 2046 the number of pounds in one kilo

gram to obtain the number of pounds Such number of pounds was

multiplied by the tariff rate to obtain the freight charges There is

evidence that the factor of conversion should be 3 3 kilos per Doyle
foot if anything but there was no effort made in any event to relate

these computations to the trueweight of the logs
4 In one case the logs were weighed and found to be about twice

the weight shown on the bill of lading which was based on the esti

mate and formula

5 There is no evidence to show any freight adjustment based on

actual weight and freight charges as calculated were less than the

applicable tariff rate

In my opinion these facts lead to the conclusion that the examiner

should be reversed in finding aviolation of section 16 of theAct by the

complainant and should be sustained in finding a violation of section

16 by the respondent A violation of section 16 by the complainant
vas not an issue in the complaint or in the reply thereto

Hy not weighing the virola logs and by not charging the corlect

tariff rates and by applying an estimate and formula instead which
bore no relation to the true weight of the logs resulting in a lo er

rate the respondent allowed complainant to obtain transportation of

property consisting of logs at less than the regular rates than estab
lished and enforced on the line of Graneolombiana by an unfair means

contrary to subparagraph Second second paragraph of section 16
oftheAct

There is no complaint ofaviolation of section 18
The examiner should also be sustained in his conclusions in regard

to sections 15 and 17 of the4ct

There is also a question as to whether a violation by respondent was

an issue in the complaint because of its wording Itis recognized that
the complaint refers only to Agreement No 3302 as unduly and un

r
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reasonably preferential prejudicial and disadvantageous in violation

of Section 16 of the Shipping Act 1916 and not to whether re

spondent s other acts violate section 16 but Ido not believe we should

apply this language so as to disregard the provisions of the second

paragraph of section 16 subparagraph Second in relation to the

other facts of this case even though to do so may amend the complaint
Both complainant and respondent seem to have known subparagraph
Second second paragraph Of section 16 was applicable to the other

faots herein as shown by their arguments to the examiner at the San

Francisco hearings on May 6 1963 We Ought not to deal with com

plainant s pleading simply by stating that the issues before us are

those framed by the pleadings in discussing the factual niceties of

this case By this rhetoric we obscure what is happening in relation

to the terms of the laws we administer We also may be disregarding
a responsibility to tell the District Court for the Northern District of

California Southern Division about the way the Act applies to all

the facts in relation to Judge Wollenberg s order as to our determina

tion of the r lated issue as to the validity of the alleged agreement
for a freight rate less than thetariff rate in his Order Staying Suit in

Civil No 40810 dated November 28 1962 The judge seems to be

aware of what is going on and is only deferring to our primary
jurisdiction in the premises

We should investigate on QUI own motion the facts found by the

examiner regarding a possible violatiQn of sectiQn 16 by complainant
and possible viQlation of section 18 b by respondent It is only the

technicality of nQt being complained against that relieves the com

plainant from an adjudication of the consequences of his actions

If the foregoing is not an entirely appropriate way to proceed and

to guide the District Court the Commission ought at least to remand

the proceeding to the examiner and have him get the complaint revised

as well as put the complainant on notice that he may have to defend

himself in an investigation of charges of viQlating section 16 Other
courses of action may be open in this unusually confused proceeding
which should be straightened out rather than dismissed leaving as the

only alternatives either starting all over again or ignoring apparent
violations oflaw

8 F M O
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DOCKET No 1088

JORDAN INTERN ATIONAL COMPANY

v

FLOTA MERCANTE GRANCOLOMBIANA ET AL

4

ORDER

This proceeding having been duly heard and the Commission hav

ing considered the matters involved and having this date entered a

report thereon containing its findings and conclusions which report
is made apart hereof by reference

It is ordered That the complaint of Jordan International Co is

dismissed
By the Commission

544

Signed THOMAS LISI

Swretary
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No 1211

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE No 542AETNA

FORWARDING CO INc REVOCATION OF LICENSE

Application for license as independent freight forwarder denied

Alewander J Lelcu8 Esq appearing for Applicant Respondent
Robert C Oullen Esq Special Appearance for General Foods

Corporation
Helmut Klestadt Esq for Trans IT orld Shipping Corp
PhilipSchlau Esq for New Hampshire Insurance Company
H B Mutte r Esq and ThomCU3 M P Ohristensen Esq as Hearing

Counsel

INITIAL DECISION OF EDVTARD C JOHNSON
PRESIDING EXAMINER 1

PRELIMINARY

On September 10 1964 the Federal Maritime Commission Com

mission notified Aetna Forwarding Co Inc Aetna that it in

tended to revoke 2

pursuant to Public Law 87 254 75 Stat 522

Aetna s Independent Ocean Freight Forwarder License No 542

because it appeared that 1 Aetna had ceased doing business as an

1ThIs decisIon became the decision of the CommIssIon on July 23 1965 and an order

was Issued revokIng tbe license
2 Sec 44 1 d Any such license may on the CommIssIon s own Initiative

after notice and bea r1ng be suspended or revoked for wIllful failure to comply with any

provIsIon of this Act or wItb any lawful order rule or regulatIon of the Commission

promulgated thereunder
F M C General Order4 Section 5110 9

A Ucense may be revoked for any of the following reasons

b Fanure to comply with any lawful rules regulations or orders

of the Commission

d Change of circumstances wbereby the l1censee no longer qualified as an

Independent ocean freight forwarder
e Such conduct as the CommIssion shall find renders the lIcensee unfit or

unable to carryon the business of forwarding 6 C F R 510 9 b d e

545
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independent ocean freight forwaTder 2 Aetna was financially
unable to properly carryon the business of forwarding and 3 Aetna

wasunable to conform to the provisions of the Shipping Act 1916 and

the Commission s requirements rules and regulations appliCalble to

licensed independent ocean freight forwarders

Aetna requested a hearing and this proceeding was thereafter

instituted to determine whether 01 not Aetna s license should be

revoked

CONTENTIONS

Hearing Counsel contends that Aetna has made itself financially
unable and therefore unfit to carryon the business of forwarding and

that it did this by accepting some 40 000 advanced to it by shippers
for the specific purpose of paying ocean freight charges on their

shipments and failed to do so that Aetna signed carriers due bills

covering the ooean freight charges for which shippers had advanced

the funds and that Aetna did not honor those due bills that Aetna

has received and retained more than the sum of 40 000 which did

not belong to it and has defaulted on written promises to pay this

amount to steamship companies that Aetna had its bond canceled

on December 12 1964 and has therefore failed to maintain a bond

as required by section 44 c ofthe act thatAetna has ceased to qualify
as an independent ocean freight forwarder as defined in section 1
of the act because it has ceased carrying on the business of forward

ing as defined in section 1 and is therefore not entitled to retain its

license in the light of the requirements as set forth in section 510 9 d

ofGeneral Order 4

Respondent in part states by way of a defense that cert ain other

forwarders have undertaken to liquidate part of Aetna s financial

forwarding obligations and rthaJt the carrier crediJtors involved herein

have or they will eventually be paid for all of the services rendered

FACTS

Aetna is licensed by the Federal Maritime Commission Commis
sion as an independent ocean freight forwarder holding license No

542 which became effective on April 16 1964 The New Hampshire
Insurance Company New Hampshire issued the independent ocean

freight forwarder s bond required of Aetna by Public L w 87 2543

s Sec 44 e The Commission shall preseribe reasonable rules and regulations to be

observed by independent ocean freight forwardels and no such I1cense shall be issued or

remain in force unless such forwarder shan have furnished a bond or other security

approved by the Commission in such form and amount as in the opinion of the Commis
sion will insure financial responslbU1ty and the supply of the service in accordance with
contracts agreements or arrangements therefor

8 F M C
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in the form prescribed by Commission regulations governing for

warders and this bond became effective December 18 1963 Pursuant

to the terms of the bond and section 510 5 h 2 4 New Hampshire
on November 10 1964 sent the Commission notice of cancellation of

Aetna s bond The Commission leceived the notice on November 12

1964 and notified New Hampshire that the cancellation would become

effective December 12 1964

A due bill to which further reference will hereinafter be made is

a written promise to pay made by a forwarder to a steamship company
in return for which the steamship company releases to the forwarder a

bill of lading involving certain cargo shipments
At a time prior to August 17 1964 Aetna had acted as forwarder

for the Coca Cola Export Corporation Cooa Cola for a period of

some 22 years and during this time Aetna rendered satisfactory serv

ice From time to time thereafter Coca Cola advanced certain ocean

freight moneys to Aetna for the express purpose of having Aetna

transmit these moneys to the following steamshLp companies in the

amounts set opposite their names for payment of ocean freight
charges on Coca Cola shipments
Farrel Lines 5 951 75

United States Lines 1 503 54

Oolumbus Line 934 80

Funch Edye 00 73 89
IIansa Lines 860 05

Nedlloyd Lines 256 60

American President Lines 710 10

Moore McOormack JJines 102 54

Zim Israel Navigation 00 102 12

Moller Maersk Lines 1 454 69
Robin Line 43 06

Black Star Line 94 52

N Y K Line 224 49

Barber Steamship Lines 106 31

American Export Lines 107 29

French Line 242 25

9

c

13 368 00

Insurance 6 6 814 64

20 182 64

The Principal Aetna or the Surety New Hampshire may at any time terminate

this bond by written notice to the Federal Maritime Commission at its office in Washing
ton DC Such termination shall become effective thirty 30 days after receipt of said
notice by the Commission

6 This item apparently represents the sum of insurance premiums paid by Coca Cola to

Actna for the purpose of having Aetna transmit these moneys to the Insurance broker

which was not done

8 F M O
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Aetna did not transmit the above ocean freight moneys to the steam

ship companies involved but on the contrary signed due bills cover

ing the amounts shown above which said due bills remain unpaid
Between the period of August 17 and the end of August 1964

United Forwarders Service Inc United a licensed forwarder and

at present acting as Coca Cola s forwarder entered into an unwritten

so called gentlemen s agreement with the above named carriers and

with Coca Cola s concurrence whereby United assumed the respon

sibility of settling Aetna s accounts on the Coca Cola shipments and

whereby the carriers agreed not to look to Coca Cola for payment
Pursuant to this understanding it would appear that settlement has

been made with some ofthe carriers butnot all 7

There is no gain saying the fact that it was Aetna s responsibility
indeed its prime duity as a freight forwarder to pay over the moneys
which it had received to the carrier steamship companies In several

instances itdid not dothis s

In addition it appears that Aetna did not transmit the insura nce

premiums heretoforementioned to the insurance broker for whom they
were intended although United appears to have later settled the

account to the satisfaction of the insurance broker

General Foods Corporation General oods advanced certain

ocean freight moneys to Aetna for the purpose of having Aetna trans

mit these moneys to the steamship companies whose names appear
below in the amounts set opposite their names for payment of ocean

freight charges on certain General Foods shipments
Grace Line 1 045 03

Ioor cOornlack Lines 115 10

Norton Lilly 00 10 665 54

Black Diamond
Line

103 31

Nedlloyd Lines 2 201 81

Gran Colornbiana 90 68

Funch Edye 00 788 77

F W Hartmann and 00 3 327 45

Amerind Shipping COrp 654 80

Booth American Line 348 52

States arine Isthmian n n 1 212 83

Ohilean Line 746 16

9

c

8NedlIoyd has accepted from United approximately 200 in fulI discharge of its claim

for 256 60
French Line has accepted from United one half 1h of its 242 25 claim in full dis

charge thereof
1 There is testimony tl1at United has not settled with Farrel Lines Funch Edye Co

and Mediterranean Agencies Zim Israel Navigation Co
8 Subsection F of section 510 23 General Order No 4 aCommission rule covering freight

forwarders provides in part that Each licensee shall promptly pay over to the ocean

going common carrier when due aU sums advanced in connection with the

forwarding transaction and shall promptly account to his principal for funds received in

behalf of the principal
8 F M C
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United Fruit Company nn n n n n n

dediterraneanAgencies
Garcia Diaz n

Farrell IJnes

American Hemisphere Marine Ag
Atlantic Lines Chester BlacJ burn Roder Inc

Constellation Navigation Inc

709 81

j2 07

14g l1

1 325 32
316 68

387 99

566 94

24 817 92

Aetna did not transmit the ocean freight moneys to the steamship
companies above referred to but on the contrary signed due bills

covering the amounts shown yhich due bills ithas not paid
Trans World Shipping Corporation Trans vVorld a licensed for

eign freight forwarder and custom house broker since 1945 and Aetlla

have entered into a written agreement whereby Trans Vodd has

agreed to pay to the steamship companies involved the full amount of

Aetna s unpaid due bills incurred on the General Foods shipments
This agreement was thereafter submitted to the Commission for

approval however the Commission advised Trans World by letter on

September 21 1964 that

This agreement does not appear to be one subject to Section Hi of the Shipping
Act 1916 However it appears to be the type of agreement t olltelllplated by
Section 510 25 Special Contracts of Federal Maritime Commission General

Order 4 Almendment 1 9

Thile the written agreement as such is not a part of the present
record certain testimony relating thereto adduced at the hearing infers

that Trans T
orld would not become liable for the unpaid oceaJl freight

charges but on the contrary Trans World would agree to pay 300

400 per month on Aetna s obligations with the option of accelerating
payments that Trans Vorld vas willing to extend the agreement to

cover Aetna s unpaid due bills on accounts of shippers other than

General Foods that in the past Aetna nd Trans 7orld each handled

pproximately 45 percent of General Foods shipments and that

Trans World was willing to pay Aetna s due bills ill order to ingrati
ate itself with General Foods and other shippers i e to secure a

larger percentage of their business

In addition the record further shows that Aetna collected ocean

freight moneys from certain other shippers i e Clover Chemical Com

pany Callery Chemical Company and Mine Safety Appliance Com

9 Section 510 25 a Every licensee shall retain in its files a true cop or if oral

a true and complete memorandum of ever special arrangement or contract with its IHin

cipal Section 510 21 e The term principal means the shipper consignee seller pur

chaser who employs the services of a licenseeor modification or cancellation thereof

to which it may be a party or conform in whole or in part Authorized Commission

personnel and bona fide shippers shall have access to such contracts upon reasonable

request

8 F M Q
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pany for the purpose of transmitting these sums to steamship com

panies for ocean freight charges on shipments by these companies
but did not do so

Although Aetna ceased handling shipments on August 17 196 yet
s of November 13 1964 a number of steamship companies had filed

claims with New Hampshire aggregruting sonle 28 000 against Aetna s

10 000 bond

DISCUSSION

On September 19 1961 Congress enacted Public Law 87 254 75

Stat 522 An Act to amend the Shipping Act 1916 to provide for

licensing independent ocean freight forwarders and for other pur

pose One such other purpose was to insure financial

responsibility and proper performance of the forwarding services

concerned 10

In order to accomplish that purpose Congress by section 44 b

made licensing dependent upon a finding by the Commission tJ1UJt an

applicant freight forwarder is or win be an independent
ocean freight forwarder and is fit willing and able emphasis
supplied properly to carryon the business of forwarding and to con

form to the provisions of this act and the requirements rules and

l egulal ions of the Commission issued thereunder Under

section 44 c of the act Congress further conditioned both initial

licensing and the continued effectiveness of licenses by requiring for

warders to obtain and maintain bonds in order to insure adequaJte
financial respons bility

As previously shown on the accounts of Coca Cola and General
Foods alone Aetna has mi sused some 40 000 by acceptulg freight
moneys from Coca Cola and General Foods for the express purpose of

paying ocean freight cha rges on their shipments which was not done

Furthermore it e ecuted written promises due bills with steamship
conlp pies to pay the ocean freight charges for which Coca Cola and

General Foods advanced themoney These due bills werenot honored

Aetna similarly misused certJuinother moneys advanced to it by three

other shippers namely Mine Safety Appliance Company 437 86

Callery Chemical Company 196 46 and Clover Chemical Company
in an undetermined a ount

The legislative history of Public Law 87 254 shows that Congress
sought among other things to protect the shipping public against
ertain abuses then prevalent in the forwarding business such as

financial irresponsibility inconsistent with the fiduciary relationship
10 Senate Report No 691 87th Congress 1st Session p 2 1961 This Report accom

panied S 1368 which becamePL 87 254

8 F M C
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iilwhich such business necessitates I therefore construe the phrase

fit willing and able properly to carryon the business of forwarding
appearing in section 44 b of Public Law 87 254 concerning initial

licensing to mean that a forwarder is unfit and unable to pedorm his

duties when he misuses funds entrusted to him for purposes not other

wise intended andhe thereafter fail to pay hills incurred in connection

with his freight forwarding activities

During the course of the hearing Respondent introduced some evi

dence toshow that twoother freight forwarders had undeltaken to pay
or compromise its unpaid due bills with carriers in the apparent be

lief perhaps that such evidence might mitigate the need for any
revocation of the license While concern for the payment of pa t

debts such as we have in the present case may be praiseworthy never

theless the acts complained ofherein are hy no means cured by such an

attempt for the undertakings of other forwarders to payor compro
mise Aetna s due hills are only remotely relevant to the crucial issues

of licensing involved in our present case

The unpaid due bills are neither the obligations of United nor

Trans World who have offered to pay In fact Trans Vorld has

disclaimed by the terms of its agreement the assumption of liability
for certain of the unpaid ocean freight charges involved herein

Actually Aetna has received and kept some 40 000 paid to it as here

inbefore shown without disbursing the moneys for the purposes
intended

In consequence I find that Aetna is not shown to be financially
responsible and is therefore unfit within the meaning of the statute

to carryon the business of freight forwarding
As a prime requirement for the granting of a license section 44 c

of Public Law 87 25411 requires as a further condition that a for

warder furnish a bond 01 other security in such form and amount as

the Commission may require in order to secure adequate financial

responsibilLty on the part of the forwarder in performing his duties

thereunder

Itis of further significance to note that in addition to the mandatory
character of section 44 c there is a further requirement that no

license shall remain in force unless such forwarder shall

have furnished a bond or other security approved by the Commission

t

II

n

uSection 44 c reads
The Commission shall prescribe reasonable rules and regulations to be observed

by independent ocean freight forwarders and no such license shall be Issued or remain

in force unless such forwarder shall have furnished a bond or other security approved

by the Commission In such form and amount as In the opinion of the Commission

w11l insure financial responslbutty and the supply of the services in accordance with

contracts agreements or arrangements therefor

8 F M O
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Aetna had a bond written by the New Hampshire Insur

ance Company which became effective on December 18 1963 but it

was cancelled on December 12 1964 There was no record showing
that Aetna had replaced the bond or rurnished any other satisractory
security which would meet the aroresaid requirements or section 44 c

In consequence Ithererore find that Aetna has not met the con

tinuing requirement or the Statute and has railed to provide a bond

orother security approvedby the Commission
Or paramount importance under the Shipping Act 1961 75 Stat

522 is the provision that ocean rreight rorwarders shall be inde

pendent and in order to assure such purpose Congress by section

44 b made licensing dependent upon a finding by the Commission
that any applicant rreight forwarder is or will be independent This

section in part states

A forwarder s license i hall he ismed to any qualified applicant therefor if it

is found by the Commission that the applicant is or will be an independent
ocean freight forwarder as defined in this act otherwise such application
shall be denied

Section 1 of the act defines an independent ocean rreight rorwarder as

a per on carrying on thebu iness of forwarding for a consideration who

is not a shipper or consignee or a seller or purchaser of shipments to foreign

countries nor has any beneficial interest therein nor directly or indirectly
controls or is controlled by such shipper or consignee or by any person having

such a beneficial interest

In other words an independent ocean rreight rorwarder must not

be shipper controlled and in addition this section rurther requires that

the forwarded must carryon the business or rorwarding Ithere

rore find that Aetna has not dispatched shipments since August 17

1964 and in consequence Aetna is not carrying on the business or

forwarding Aetna thererore no longer qualifies within the meaning
or the statute as an independent ocean rreight rorwarder

CoNCLUSION

As a result or the aroresaid findings Ithererore conclude that Aetna

is defieient on three separate grounds namely Respondent is not

financially fit has railed to rurnish the requested bond and is no I

longer qualified as an independent ocean rreight rorwarder Accord

ingly Aetna s license must be and is revoked

An appropriate Order willbe issued

Signed EnwARD C JOHNSON

Presidinq Exa711liner

June 30 1965
8 F M C
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Pist As promptly as possible after the appro al of this agreement by the

ederal iaritime Board the parties shall hold a meeting which is hereinafter

eferred to is the initial meeting The initial meeting shall be held at a time

ll1d place to be mutually agreed upon by the parties hereto If howeyer pdor

0 the 30th day after such approval theparties hereto shall not so have mutually

19reed upon the time and place for the holding of the initial meeting said initial

neeting shall be held on the 40th day after such approval at the l airmont

fotel in the city of San Francisco Calif and if such 40th day shan fall on a

atnrday Sunday or legal holiday said meeting shall be held on the second

msiness day thereafter at the same place Such meeting shall be attended

y representatives of thePACU IC LIXES and 0 the ATIJANTIC GULF LINES

ll matters coming before the initial meeting for consideration and action shall

e determined only by a concurrence of the PAOll IC LINES acting as a group

md of the ATLA TIC GUL LINES acting as a group each in accordance with

be procedures prescribed by its respective Conference Agreement with resped
0 the establishment or change of rates The initial meeting shall make rules

lOt inconsistent with the provisions of this agreement for the conduct of all

neetings to be held hereunder and for thetransaction of such other business as

he parties may be permitted to conduct by virtue hereof including theprovision
f the machinery for the change of any rates rules or regulations adopted at the

nitialmeeting or at any subsequent meeting
Second Anything contained herein or in the rules and regulations adopted at

he initial meeting as from time to time amended to the contrary notwithstand

ng if either group of lines should determine that conditions affecting its opera

ions require an immediate change in its tariffs it may notify the other group

hereof specifying the changes which it proposes to put into effect 48 hours

lfter the giving of such notice if given by telegram or 72 hours after the giving
f such notice if given by airmail and a summary of the facts which justify the

hanges on said short notice Forty eight hours or 72 hours after the giving
f such notice dependent upon the medium by which such notice shaH have been

iven the notifying group may make such changes as stated insaid notice and the

ther group may at the end of 48 bours or at the end of 72 hours as the case may

e after the giving o such notice make such changes in its tariffs as it may see

it and the action of the groups so taken shall notconstitute a breach or violation

f this agreement The parties shall however promptly give to the governmental
1gency charged with the administration of section 15 of the Shipping Act 1916

lS amended copies of any notices and information with respect to any changes
n tariffs given or made as provided for in this A1ticle Seconcl

The remaining six out of eight articles deal with 1 tiling copies
f proceedings with the Board 2 admission of ne y parties to and

ermination of membership in conferences 3 method of giving
lotices 4 the effective date of the agreement 5 expenses of repre
entation and 6 termination of the agreement

The members of the respondent Conferences have met and adopted
esolutions or h ve collectively agreed to a common course of action at

neetings held at least annually since 1953 as evidenced by written

ninutes which were furnished to the Board and the Commission
At a meeting in fay 1956 the following action was taken At the

8 F M C
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Close of each joint meeting the spokesmen for the two Conferences
shall agree upon that portion of the minutes of that meeting which
shall become apart of the memorandum of decisions These memo

randa are exhibits in the record of this proceeding

I THE SUPPLEMENTARY AGREEMENTS

We now come to the first issue set out in the Order of Investigation
which is Is Agreement No 8200 a true and complete agreement be

tween the parties The Examiner held that the agreement was not

a true and complete agreement betweeil the parties and that the con

ferences should file various supplementary agreements 2 with the

Commission for approval before reapproval of Agreement No 8200
is given by the Commission The respondent conferences have ex

cepted to this finding arguing that these supptenlental agreements are

within the contemplation of the joint agreement because the first

paragraph of the joint agreement provides
The initial meeting shall make rules for the transaction of such

business as the parties may be permitted to conduct by virtue hereof including
theprovision of themachinery for the change of rates

The conferences further argue that even if the supplementary
agreements are not encompassed within the scope of the joint agree
ment they have received the blessing of the Commission s predecessor
and the Commission is prevented by reason of the principle of ad
ministrative estoppel from finding a violation of the Shipping Act
1916 We disagree with respondents as to both of their arguments
for the reasons hereinafter stated

The threshold question as we see it is whether or not the supple
mentary agreements are within the purview or section 15 which reads
in pertinent part as follows

SEC 15 That every common carrier by water or other person subject to this

Act shall file immediately with the board a true copy or if oral a true and

complete memorandum of every agreement with another such carrier or other

person subject to this Act or modification or cancellation thereof to which it

maybe a party or conform in whole or in part fixing or regulating rates or

fares giving or receiving special rates accommodations or other special privi
leges or advantages controlling regulating preventing or destroying competi
tion pooling or apportioning earnings losses or traffic allotting ports or

restricting or otherwise regulating the number and character of sailings be

tween ports limiting or regulating in any way the volume or character of

freight or passenger traffic to be carried or in any manner providing for an ex

elusive preferential or cooperative working arrangement The term agree

2These supplementary agreements which deal with placement of items on the initiative
Jist overland rates and concurrenceprocedures are described morefully infra

8 F M C
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ment in this section includes understandings conferences and other arrange

ments

As early as 1927 the United States Shipping Board one of our

predecessor agencies limited the language of section 15

As contended by conference representatives in this proceeding too literal inter

pretation of the word every to include routine actions between the carriers

under conference agreements would result in delays and inconvenience to both

carriers and shippers Em Parte 4 Sect ion 15 Inqwiry 1 D S S B 121 at 125

1927

Subsequent cases have elaborated on the aspect of routine actions

so as to confine the same to day to day interstitiaworkings under the

agreement Thus in fit8Ui Stea17U3hip Oompany v Anglo Oanadian

Shipping 00 5 FM B 72 1956 the Federal Maritime Board held

that a ne v conference interpretation is an agreement or a modifica
tion of an approved agreement between carriers which requires specific
approval under section 15 of the Act 5 F MB at 91 92 And

in 1957 the Board held that an agreement between Matson Navigation
Co and EncinalTerminals wasnot a true and complete agreement

In approving Agreement No 8063 the Board sanctioned an agreement under

which Matson and Encinal were to form a corporation lmown as Matcinal which

agreement is little more than evidence of a general intention of the parties to

enter the stevedoring terminal and carloading and unloading business as part

ners acting through the new corporate entity AS8ociated Bannvng Co et al v

Matson Navigation C o et al 5 F liB 336 at 341 1957

More recently we have elaborated on the definition of rout ine in

Pacific Ooast Port Equalization Rule 7 F MC 623 1963 In that

case we determined that a rule providing for port equalization did

not constitute conventional Or routine rate making among carriers

It is a new arrangement for the regulation and control ofcompetition
Moreover it affects third party interests such as ports and facilities

from which traffic is drawn and it obviously is not a pure regulation
of intra conference competition 7 F M C 623 at 630 In affirming
the Commission the U S Court of Appeals for the Ninth Circuit
stated

We are unable to agree with petitioners that Rule 29 is within the scope of

their approved Conference Agreement Such agreement contains no provision

expreSSly authorizing port equalization nor do we find any implicit authority

contained therein Ame1ican EXp01 t Isbrandtsen Lines et al v Jie leral j l ri

time Cornmillsion et al 334 F 2d 185 198 1964

Ve think that the holdings in the Commission decisions cited above

clearly militate in favor of the position that the supplementn ryagree
ments were not within the PU1Tiew of Agreement No 8200 and were

not routine day to day arrangements which are exempt from the filing
8 F M C
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requirements of section 15 The Associated Banning case is particu
larly in point It appears to us that Agreement No 8200 is nothin
more than evidence of a general intent ion of the parties to enter inte
concerted rate making It sets out no details no procedures ith tlu

exception of the procedures to be taken at the initialmeeting nordoe
it inform any interested person as to how the agreement is to work

lthough not articulated in past cases we are of the opinion thai
the applicable test here is wh ther or not the agreement as filed witll
the Commission and as approved sets out in adequate detail the pro
cedures and arrangements under which the concerted activity permit
ted by the agreement is to take place Any interested party should bE
able by a reading of the agreement to ascertain how the agreement i
to work without resort to inquiries of the parties or an in estigation
by the Commission This is not to say that we are limiting the scope
of routine actions which need not be the subject of section 15 filings 1

we are merely giving purpose to the requirements of the section YVe

can see no reason for the filing of agreements if they do not inform

the Commission and the public in more than the barest outline as to

how the agreement is to be carried out Noone reading Agreement No
8200 could reasonably have been informed as to the procedures lUldeI

which the respondent conferences werecarrying out the agreement nor

as to the nature of the supplementary agreements which respondents
claim are within the contemplation of Agreement No 8200 Thus we

hold that the supplementary agreements relating to rate making ini

tiative overland rates rate differentials and the concurrence proce
dures encompassing all instances of the operation of the concurrence

machinery except for the placement of items on the agenda of the ini

tial meeting 3
are without sanction in the basic Agreement No 82001

were therefore required by section 15 of the Shipping Act 1916 to

be filed with the Commission for approval and not having been so

filed were and are being carried out in violation of the said section 15

As stated above respondents have advanced the argument that the

Commission is bound by the doctrine of administrative estoppet be

cause the supplementary agreements received the tacit approval of

officials of the Federal Maritime Board Ve find that doctrine in

applicable here

Hespondents have continua1ly been on notice as to the proper means

to effectuate filing of section 15 agreements See Reguiations m

Filing Oopies of Ag1 ee1nents Unde1 Section 15 Shipping Act 19161
46 CFR Part 522 formerly Part 222 Sections 22Zi1 to 222 16
These regulations set out in detail that a letter of transmittaJ is re

3See our discussion of the concurrence procedures infra
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luired the nature of agreements to be filed that approval of the

Jommissioin is necessary and that such approval may not be assumed

mtilformal action is taken by the Commission
The only agreement filed by respondents in accordance with the

Jommission s rules regulating the manner of filing agreements was

tgreement No 8200 The actions at the various meetings produced
ral agreements which were reduced to memoranda thereof in the

form of minutes The minutes were further albstracted and put into

Memorandum of Decisions These wereclearly not filed pursuant
to the Commission s rules accompanied by a letter of transmittal

stating that they are offered for file in compliance with section 15

fthe Shipping Act 1916 46 CFR S 522 1
Tethink that the Examiner wascorrect whenhe stated

II

1
l

Respondents contention that these agreements come within the tacit ap

proval doctrine of the Cotton cases because of the filing of minutes and the

Memorandum of Decisions and the awareness of FMO officials of the details of

the agreements just prior to and after approval must fail because of the rejec

tion of that doctrine on January 10 1963 by the United States Oourt of Appeals

D C in H Kempner v Federal Maritime Commis8 ion No 16 658 313 F 2d

586 The Court held that the dual rate agreements there involved were not

approved by the regulatory agency merely because it was silent concerning them

and the rates established pursuant to such unapproved agreement were there

fore illegal Initial Decision p 20

II THE CONCURRENCE PROCEDURES

The Examiner found in his Initial Decision that the supplenlentary
agreement requiring both respondent conferences to concur in matters

voted on is sanctioned by the joint agreement but is in violation of

Public Law 87 346 Ve think that a brief discussion of the concur

renceprocedures as we understand themis in order

First all matters coming before the initial meeting held pursuant
to the agreement were subject to concurrence before being placed on

the agenda of the initial meeting Agreement No 8200 specifically
provides that All matters coming before the initial meeting for

consideration and action shall be determined only by a concurrence

of the PACIFIC LINES acting as a group and of the ATLANTIC

GULF LINES acting as a group each in accordance with the proce

dures prescribed by its respective Conference Agreement with respect
to the establishment or change of rates The above quoted provision
is the only specific reference in Agreement 8200 to the concurrence

procedure However the initial nleeting and procedure adopted sub

sequent thereto extended the concurrence procedure in the following
additional cirmumstances

8 F M C
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1 The assignment of items to the initiative list is subject to con

currence although there is a prior requirement that 70 percent of the
total annual movement of cargo of a particular item must be handled II

by the conference obtaining that item on its list The Examiner 1
found Initial Decision pp 45 that At the initial meeting l

respondents established the basic principles 4 the manner of
yoting on the assignment to a conference of rate making power or

initiative on certain items and the manner of voting of individual
rate applications on other items

2 Rate changes on competitive items aresubject to concurrence as

found by the Examiner Initial Decision p 5 that the parties set up
machinery governing the manner ofvoting on individual rate appli
actions on other items i e a requirement that both conferences must

concur in all such actions This is admitted by one of the respond
ents Pacific Westbound Conference in its Exceptions to the Initial
Decision

Moreover the ultimate treatment of shippers whose commodities are on the

initiative list and of those whose commodities ar not on the list is exactly the

same The procedure is no different for initiative commodities Excep
tions p 21

3 Rate changes on initiative items are subject to concurrence

where the conference requesting a particular change does not have the
initiative i e such as the request for change in rate on evaporated
milk when PvVC did not have the initiative This fact is home out

by the record developed in this case and more particularly by the

facts pertaining to the charge of discrimination made by Carnation

Company which will be discussed infra These added instance
of the operation of the concurrence procedure appear to us to go far

beyond an agreement to concur in matters voted on Were we con

fined to the latter we could agree with the Examiner that the basic

agreement sanctions the concurrence procedure However the con

currence procedures touch other matters than the content of theagenda
of the initialmeeting Respondents will therefore be required to cease

and desist from carrying out the concurrence procedures until thesame

be filed with andapproved by the Commission

The respondent conferences have e cepted to the Examiner s finding
that the concurrence procedure does not meet the tests of the inde

pendent action provisions of PL 87 346 The conferences point
out that Article Second of Agreement No 8200 clearly reserves the

right of each conference to act independently of the procedures
adopted in and pursuant to the agreement The Examiner decided

as a matter of law that the concurrence provision is illegal regardless

8 F M C
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of any testimony in support thereof He relied on the provision of

section 15 which directs the Commission not to approve any agreement
between conferences and carriers serving different trades that would
otherwise be conlpetitive unless each conference retains the right of

independent action The Examiner has held that the statutory re

quirement is not met if under certain circumstances the parties do

not exercise the right of independent action The Examiner has there

fore translated the mere existence of the right to a requirement that it

be exercised We think that the Examiner has applied the statute too

strictly and we therefore sustain the conferences exception
Section 15 provides a standard for approval ofagreements based on

the contents of the agreements In the instant case the agreement
c reates a right of independent action after certain preliminary
notices to the other party The Examiner however considered that

the facts of the operation of the agreement are controlling rather than

the bare provisions of the agreement relying on selected excerpts from

House Report 498 87th Cong 1st sess pp 910 which in turn refer

to how a joint agreement has operated Ve believe that Congress
vas only restricting the authority to approve agreements when it

enacted PL 87 346 and was not establishing standards by which to

judge the operations of agreements Upon an initial examination of

an agreement between conferences we are confined to a determination

as to whether or not the agreement provides for the right of independ
ent action That is all the statute requires And Agreement No

8200 meets the statutory requirement in specific terms This is not

to say however that in the future we would be confined to the four

corners of an agreement in a subsequent proceeding to determine

whether an agreement should be reapproved modified or disapproved
It could well be that actual operations under an agreement subse

quent to our initialapproval might show that theagreement wasbeing
carried out in a manner as to make it detrimental to the commerce of

the United States or contrary to the public interest Then disap

Inoval would be in order

In conclusion the statute provides adequate means for disapproval
shou1d the same be required vVe do not however find that such dis

approval is warranted by the evidence of record in this case vVe are

unable to find any evidence of a secret agreement between Pacific Vest

bound and Far East that Pacific Westbound would give up its right of

independent action Such an agreement we hold has never existed

The right was created in Agreement 8200 in conformance with the

statutory requirement and it wasnever given up

S F M C
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III THE INITIATIVE LIST

The Examiner faund that the mann r af determining whether 01

nat cammadities are placed an the rate making initiative is vialative

of section 16 of the Shipping Act 1916 in that th p Ocedure sub
jects shipperto updue prejudice and disadvantage Th cOnferences
have excepted to this finding and the Far East Canference has taken
further exceptian to the Examiner s finding that it unjuStly dis

criminated against Carnatian Campany by refusing to cancur in
Pacific vVestbaund s requests far the initiative an evaparted milk until

May af1961

The initiative pracedure pravides a methad whereby certain com

madities are c assified in twO categaries in such a way as to lacate
the pawer to change rates with 01 withaut agreeInent 01 concurrence
The canferences first agreed that the sa called lacal initiative rrute

nlaking autharity wauld b established with respect to an agreed list
af cammadities if 70 percent af the tatal annual mavement ariginated
in either canference s lacal territary Later in 1956 the methad af

agreeing an the cammadities to be listed was changed to require can

currence by the ather canference befare estahlishing rate making
initia ive an cammadities pursuant to the fannula An agreed list

was then prepared
The cammadity evaparated milk in 1953 was nat classified and

placed an the list af Pacific vVetbaund and renlained aff the list
until 1961 after this praceeding was instituted even thaugh in 1960 61
90 percent 01 nlare af the evaparated milk was rpaving fram the Vest

Caast to the Philippines The recard shaws that befare 1961 Far
East had refused to cancur in such placement in spite af the farmula
cammitment the canferences made to each oth r regarding the 70

percent test

A right to cancur was established in May 1956 when it was agreed
autharity to establish rate making initiative an cammadities pur

suant to the farmula defined in the preceding paragraph the 70

percent farmula may anly be granted after cancurrence by
the ather Canference

Carnatian a shipper af evaparated milk was affected befare and
after the right to cancur was established Befare May 1956 evapa
rated milk remained aff the initiative list af Pacific Vestbaund far nO

apparent reasan and after 1ay 1956 because Far East wauld nat

cancur Apparently nO request shauld have been needed in either

periad to classify evaparated milk as an initiative cammadity
Carnatian s first recard request far a rate change by Pacific West

8 F M C



JOINT AGREEMENT FAR EASl CONF AND PAC W B CONF 563

bound wason November 11 1957 after the addition of the concurrence

procedure Carnation was unsuccessful because Far East vould not

concur although at this time Carnation did not know why because the

the initiative list and concurrence procedure were still secret l
as far

as Carnation was cOlicerned Carnation persisted in its efforts and

Pacific Vestbound persisted in trying to obtain concurrence De

cember 1957 throllgh May 1958 13 exchanges between Far East and

Pacific Vestbound but ithont success for 3 years even though
Far East was handling 10 percent or less of the volume of evaporated
milk shipped to the Philippines

Both before and after the concurrence procedure was added

Carnation and the public had every reason to believe that Pacific

Vestbound was making its own decisions on rates based on the eco

nomics of shipment from the Vest Coast It was developed in the

record that this was far from the case and not only was the con

currence procedure interfering with Pacific IVestbound s initiative

decisions but thatFar East had conflict ing interests in that it had to

protect the movement of powdered milk fron the East Coast A

shipper of powdered rnilk had demanded the same reduction as evapo
rated milk so a change in the evaporated milk rate would affect the

revenues ofFar East members
This cOlduct on the part of Far East and acquiescence therein by

Pacific Vestbonncl in the exercise of their respective powers shows

that the 70 percent rule for giving the rate making initiative hether

or not aftected by the concurrence restriction became a sham The

agreed upon condition called for the exercise of independent action

by Paci fie Testbound but it failed to act independent1y as it had a

right to do under A1 ticle Second of Agreement No 8200 Both Far

East and Pacific vVestbound we hold subjected Carnation as a

shipper vVest Coast ports as localities and the commodity evapo
rated milk to unreasonable clisadvantage in violation of section 16

of the Shipping Act 1916 In our opinion the respondents failure

to abide by commitments hen it suited the interests of the parties
without satisfactolY reason made the disadvantage unreasonable

In our view Pacific Vestbound violated seotion 16 of the Shipping
Act 1916 by not taking independent action when it clearly hacl the

right so to do This is not to say that the right had been surrendered

or that the circumstances of this case warrant a disapproval of Agree
ment No 8200 uncler section 15 of the Shipping Act Ve rest our

charge against Pacific Vestbound solely on section 16 of the Act

The minutes of the first meeting state that the proceedings of minutes are confiden

tinl and that unauthorized disclosure to shippers of information regarding rate changes
and pOSitions regarding rate requests is contrary to the spirit of the Joint Agreement

8 F l1C
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Likewise Far East violated section 16 qf the Act but here the viola

tion results not from a failure to carry out the terms of an approved
agreement as in the case of Pacific Vestbound but in Far East s

failure to implement fully the terms of the supplemental agreements
as we understand them We have no difficulty however in finding
this conduct on the part of Far East to be a violation of the Shipping
Act Sect ion 16 does not specify that any undue or unreasonahle

prejudice or disadvantage shall flow from a failure to adhere to

approved agreements
rethink that it would be a most unrealistic view to hold that Far

East s conduct is without the scope of the Shipping Act merely be

cause it consisted of a failure to adhere to unfiled and unapproved
agreements Likewise absurd would be a holding that because the

agreements were unfiled and unapproved no violation of the act could

result from Far East s conduct From whatever sources the violation

arose the conduct constituted undue or unreasonable prejudice or

disadvantage and was in violation of the act 5

IV OVERLAND RATES

The second supplementary agreement which we have found 81tprra
not to have been filed for approval concerns the maintenance of rate

differentials for commodities from the overland territory Briefly
stated the agreement provides that the conferences would continue to

establish rates for commodities from the overland territory without

any change in previously established differentials The previously
established differentials appear to have been fixed as far back as 1925

Respondent Pacific Westbound follows the procedure of reducing
its rates on commodities originating in overland territory below its

rates on eomrnodities originating in local territory to an amount equal
to the rates shippers would pay after adding their inland railroad

rates if they used Far East Conference s members from either At

lantic or GulfofMexico coastports
This supplementary unfiled agreement intended originally to be

temporary has been catried out for over a period of 10 years Under
the agreement the competitive relationship between the two Confer
ences through their power to fix rates independently of each other

has been regulated so as to produce an automatic reduction in the local

rates of the members of the Far East Conference There is also a

restraint on Far East in reducing the differential between the local

5 We note that Carnation has not filed a timely complaint for reparations under section

22 of the Shipping Act 1916 and that such a complaint would now be barred by the 2
year Statute of Limitations in that section
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rates of Far East and the overland rates of Pacific vVestbound The

oyerland rate differentials vlllich are in status quo thus have a re

straining effect on competitibn regardless of the provisions of the

basic agreement 8200 because of the knowledge that a change by one

will be offset by a change by the other

The Examiner found that Agreement No 8200 should be amended

to incorporate the overland agreement and as amended Agreement
No 8200 should be reapproved Such action implies approval of

the overland agreement
iTe find ourselves in disagreement with the Examiner not on the

merits of approvability of the oyerland agreement b t rather on the

issue of whether or not we are able on the basis of the record in this

case to make a finding as to approvability The approvability of the

overland agreement is not at issue in this proceeding and this fact was

recognized by the Examiner in his statement that the question of the

la wfulneSii of the overland rate structure per se as ruled out as a

direct issue in this proceeding
l Noone ha challenged any

rate structure in this proceeding the issues revolve around competitive
relationships Ve have nothing before us to indicate what respond
ents complete overia nd agreement might be so approval would be

premature For this reason we sustain the exceptions of the Port of

New York Authority and the North Atlantic Ports Association that

the overland rate agreements should be dealt with separately rVe

cannot however agree rith the intervenors that the evidence ofrecord

compels a finding that the agreements are unlawful and cannot be

approved Hespondents ill be required to file their averlanel rate

agreements subsequent to the issuance of this report and the lawful

ness of the agreements ca n then be determined separately from this

proceeding

V PROPOSFJJ MODIFICATIONS OF AGREE IENT No 8200

The Examiner held that Agreement No 8200 should be rea pproved
and should 00 modified by amendment to incorporate the complete
agreement found herein to be outside the scope of said agreement
The words complete agreement refer to the supplementary agree
Inents 1 creating ratemaking initiative powers 2 establishing

procedures for the operation of the concurrence machinery and 3

the overland rate agreement
On the basis of the record before us we find insufficient evidence to

disapprove A grooment No 8200 The evidence as to conflicts of iuteT

est in voting was not developed to the point of proving detriment to

the commerce of the United States or that the agreement was contrary
8 F M C
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to the public interest While we have in fact sustained the charge of
discrimination against Carnation this of itself does not constitute

enough evidence on which to base disapproval of Agreement No 8200
at this time One instance of discrimination is not sufficient to prove
conlpetitive detriment to the Pacific Coast of such nlagnitude to war

rant disapproval of the agreement In this respect we overrule the

exception of Hearing COlUlsel

The Examiner refers to the supplementary agreements as though
they might be approved in their present form IIowever their present
form is far from definite The supplementary agreements vhich ve

have found to have been unfiled and to have been required to be filed
consist of oral agreements reduced to memoranda in the form of ab
stracts or summaries of minutes of meetings Ifit has been assumed
that these are now beforethe Commission for approval the assumption
is misplaced They are only before us iil the form of exhibits in this
record and cannot be treated as filed agreements Filing pursuant to

the regulations of the Commission is an essential prerequisite to an

adjudication as toapprovability Ve find that on the basis of this
record it is impossible to determine the scope of the unfiled supplenlen
tary agreements the precise subjects eovered by the agreements the

objectives to be achieved and whether or not the agreements can be

approved pursuant to the standards set forth in section 15 of the

Shipping Act 1916J VTe therefore reverse the Examiner to the extent

that he found that Agreement No 8200 should be reapproved after the
amendments are filed Should the parties to Agreement No 8200
decide to file these supplementary agreements they vould then be in
a form suitable for action by the Commission pursuant to section 15

CONCLUSION

Insummary we conclude
1 That the various supplementary agreements affecting overland

rates the concurrence procedures and the placement of items on the
initiative list constitute unapproved agreements which should lmve
been filed with us for action pursuant to section 15 and not having
been so filed and approved the parties to Agreement No 8200 are

hereby ordered to cease and desist from carrying them out

2 The doctrine of administrative estoppel is inapplicable as

regards so called tacit approval by various members of the staff of

our predecessor agency of these supplementary agreements
3 The rightof independent action is preserved by Agreement o

8200 as required by section 15 of the Shipping Act 1916 and neither
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party is found to have surrendered the right by means of a secret agree
ment

4 Past conduct by respondents in regard to their treatment or
Carnation Co has been in violation of section 16 of the Shipping Act

1916
5 The Commission cannot at this time guarantee reapproval of

Agreement No 8200 if the various supplementary agreements are

filed for approval as the scope contents and procedures carried out

under these agreements are uncertain and
6 There is insufficient evidence in the record before us on which

to base disapproval at this time of AgreementNo 8200

Respondents will be ordered to cease and desist fronl carrying out

their supplementary agreements until filed with and approved by the

Commission An appropriate orderwill be entered

A separate opinion concurring and dissenting with the majority
report will be issued on or about August 2 1965 by COl11missioner

John S Patterson

Oommissioner John S Patte1 son concUrring and di38enting

I PROCEEDINGS

The Federal 1aritime Board Board now the Federall1aritime

Commission Commission upon its own motion as authorized by
Sec 22 of the Shipping Act 1916 as amended Act on October 26

1959 entered into an investigation and hearing to determine whether

1 an agreement between the common Cl rriers by water in foreign
comnlerce members of Far East Conference Far East I nd tIle

common carriers by water in foreign commerce members of Pacific

vVestbound Conference Pacific vVestbound Agreement No 8200

approved December 29 1952 pursuant to section 15 of the Act vas the

true and conlplete agreement between the parties and whether 2

Agreement No 8200 a was being carried out in a manner which

makes the agreement unjustly discriminatory orunfair as between car

riers shippers exporters or ports or between exporters from the Uni
ted States and their foreign competitors or b operates to the detri

ment of the commerce of the United States or c violates the Act

A serar te conGurring and dissenting report has been prepared in

the belief that the majority has failed to deal with the facts and ex

ceptions consiste ltly with what Iconsider to be our responsibilities
under the Administrative Procedure Act and that the Commission is

not authorized to issue a cease and d ist order on this record A

summary follows of A my reasons for these three subject objections
B the Examiner s findings and conclusions 0 the exeept ions of
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the participants in this proceeding D my proposed rulings on the

exceptions and E my proposed conclusions resulting from the
discussion of the issues

A Objections
1 The facts A separate statement of the facts as Ifind them from

the record to exist and to control my reasoning has been prepared
instead of using those found by the Examiner or as they appear
or are only apparently so The details of the supplementary agree
ments are not assumed to he defined somewhere but are described as

to how they came into being and as to what they do
2 The exceptions The record must show the ruling upon each

exception presented by the parties Far East properly presented five

itemized exceptions and Pacific Westbound also properly presented
nine itemized exceptions as they are both given the opportunity and

are required to do Each exception was explicit clearly understand

able and capable of being ruled upon The majority refers to the re

spondents excepting to the finding that the agreement wasnot true and

complete and that the conferenoes should file v rious supple
mentaryagreements Ihave been unable to locate such an exception
by both conferences except under a most liberal interpretation of the

parties statements In other respects the majority discusses some but

not all of the exceptions and does not expressly show the ruling upon
all the exceptions Iconsider to have been presented By this method

the parties are denied their right to a ruling backed up by reasoning
showing why they are right or wrong and to a final decision on where

they stand on each of their objections as to what the Examiner has

decided about their rights To meet this objection the exceptions have

been summarized to avoid repetition and some have been lumped to

gether where they were believed to be ofa similar nature itemized by
topics and a ruling has been proposed for each

3 The cease and desist order The majority has committed the

Commission to issuing an order requiring respondents to cease and

desist from carrying out the concurrence procedures The concur

rence procedures have been used for many years and apart from any

question of whether the procedures are also subjects of an agreement
the actions required are believed by respondents to be lawful What

ever the actions may be there has been no adjudication of their unlaw

fulness and until there is we have no authority to tell them to stop
The faot that the actions are taken pursuant to an agreement which

has not been filed does not make the action unlawful Failure to file

an agreement is a separate offense vith penalties prescribed in section

15 If respondents want to stop because the acts depend on an unfiled
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agreement with penalties for each day s failure to file no order will

be necessary
B Examiner s Findings and Conclusions

1 Far East did not breach Agreement No 8200 by failure to take

independent action when it was unable to make Pacific Westbound

change its method of billing freight for the transportation of flour

from a net weight to a gross weight basis The Port of Galveston

which made the claim of breach did not except to the Examiner s

conclusion
2 Respondents agreements with respect to a the rate making

initiative b overland rates and c rate differentials should have

been but were not filed with the Commission for approval in viola

tion of section 15 of the Act the agreements have not been approved
by the Commission and the agreements have been carried out in

violation of section 15 ofthe Act

3 The concurrence provision consisting of a requirement that both

conferences concur in matters voted on by the conferences is author

ized by the approved basic agreement and therefore has in effect been

filed and is not in violation of the filing requirement of section 15 of

the Act

4 The concurrence provision in Agreement No 8200 is illegal and

must be stricken from the agreement as a violation of the independ
ent action clause of section 15 ofthe Act

5 It has not been shown that there has generally resulted any
substantial delays in the processing of requests for concurrence

6 The record does not sustain the allegations a that the concur

rence agreement failed to afford equal protection to the conferences

or b that it deprived the Pacific Coast Of its natural competitive
advantages or c tbat it operated to the competitive disadvantage
of the Pacific Coast its shippers exporters ports and carriers

7 Any charge of domination of one conference by the other has

not been sustained

8 The filing of voting records should not be required in this

proceeding
9 The martter of classification of commodities as between initiative

and noninitiative cargo subjects shippers to undue prejudice and dis

advantage in violation of section 16 Of the Act

10 The rate making initiative agreement is not otherwise
unlawful

11 Agreement No 8200 has not operated to the detriment of the

commerce of the United States or otherwise contravened sectiOn 15

Of the Act
S F M C
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12 Agreement No 8200 should be amended to incorporate the COill4

pleteagreements found to be outside the scope of said agreement with

such changes as will comport with the Examiner s findings
13 As amended Agreement No 8200 should be reapproved
The Examiner s conclusions in items 2 9 and 11 are sustained those

in items 3 4 12 and 13 are reversed item 6 is not ruled on as pre4
mature on this record and those in items 1 5 7 8 and 10 are not

expressly dealt with as being outside the scope of the order notifying
parties of the issues

C Exceptions
The exceptions by the respondents are that the Examiner made

the following errors

1 In concluding that the obligation in Agreement No 8200 that

each party must concur in certain rate actions by the other party
is prohibited by law

2 In concluding that existing procedures by which commodities

are classified as giving one party or the other the initiative in making
rate adjustments without asking for the concurrence of the other

party violates section 16 of theAct

3 In concluding that Far East unjustly discriminated against in

tervenor Carnation Co Carnation by refusing to concur in Pacific

Westbound s requests for rate making initiative on evaporated milk

until May 1961

4 In concluding thwt the following actions by respondents created

agreements which were not filed with and not approved by the

Commission
a Mutually consenting to establish a classification of local cargo

as local competitive and local initiative

h Mutually consenting to establish conditions under which certain

overland rates might be established

c Mutuaay consenting that certain minimum rate differentials

resulting from the overland rate structure would be maintained in

status quo
5 In failing to rule on 21 findings offact as demanded by respond4

ent Far East

6 In making certain statements that a Article Seco1id of Agree
ment No 8200 is honored more in the breach than in the observance

0 the respondents do not consider the right of independent action

an instrument of practical employment and c there was consider4

able trading in the granting of the local initiative to change rates

The exceptions by the intervenors are that the Examiner made the

following errors
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1 The Port or New York Authority Port Authority takes issue

with the Examiner s apparent approval or the agreements relating
to overland rates

2 The San Diego Unified Port District Port District states the

raets do not not support the Examiner s conclusions that the concur

rence agreement does not deprive the Pacific Coast of natural com

petitive advantages or operate to the competitive disadvantage or

the Pacific Coast its shippers exporters ports and carriers

The exceptions by Hearing Counsel are thatthe Examiner made the

rollowing errors

1 In concluding that the rate making initiative agreement should

be approved as modified

2 In concluding that Agreement No 8200 has not operated to the

detriment of the commerce of the United States

3 In concluding that the concurrence procedure and rate making
initiative agreement and Agreement No 8200 do not operate to the

detriment or the iVest Coast

No exception was taken to the Examiner s conclusion in A 1

D Rulings on Exceptions
The rollowing rulings on the exceptions are based on the conclu

sions findings discussion and facts which follow

1 Respondents exception in 1 is sustained and the Examiner is

reversed for the reasons in the discussion establishing that Congress
did not as a matter or law make past operations under the right or

independent action clause in item 1 second paragraph or section 15

the test or approvability or an agreement reserving the right but

made the existence of an obligation to recognize the right the test

It was found that Article Seoond of Agreement No 8200 created

the right
2 Respondents exception in 2 is not supported and the Examiner

is sustained insofar as the Examiner concludes that seotion 16 has

been violated The existing procedures where shown to be a sham

and as established by past practices did not conform with agreements
regulating each respondent s rights to initiate rate changes on evapo
rated milk Respondents subjected a person and localities to undue

and unreasonable disadvantage by not fixing rates on evaporated
milk in conrormity with commitments as to how such rates were to

be changed and by not establishing rights based on dominant eco

nomic interests concerning the power to make rate revisions

3 Respondents exception in 3 is not supported and the Examiner

is sustained It was proven that respondents unreasonably refused

to place commodities on an initiative classification list because Far
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East unreasonably refused concurrence to the classification of com

modities in accordance with their agreed procedures and Pacific

Westbound unreasonaoly refused to take independent action to estab

lish its own rate in response to Carnation s requests
4 Respondents exception in 4 is not supported and the Examiner

is sustained J Itwasproven that respondents failed to file any of their

agreements described in section 15 of the Act made at meetings over

a period of many years and that with the exception of the prooedure
for changing rates without concurrence on short notice none were

sanctioned by Agreement No 8200 The Examiner however was in

error in reviewing the agreements as though they were filed Unfiled

agreements may not be approved or disapproved The form in which

they appear in this record does not constitute filing and no conclu

sions or findings can bemade on unfiled agreements
5 Respondents exception in 5 refers to 21 unused proposed findings

of fact dealing with the history of actions and agreements antecedent

to Agreement No 8200 with lack of secrecy claimed benefits argu
mehts evaluations and descriptions of how meetings and other pro
cedures operate N one of these factors constitute relevant bases for

any different conclusions All are matters of extenuation or excuse

having no basis in the statute The exception is rejected and the

Examiner sustained

6 Respondents exception in 6 to certain statements by the Examiner

does not change any conclusion and no ruling sustaining or reversing
is made

7 Intervenors exceptions in 1 and 2 to the apparent approval of the

overland rate agreement is sustained and the Examiner is reversed

The question of final approval of the agreement to concur on certain

rate change decisions is premature on this record

S Hearing Counsels exception in 1 relates to approval of the initia

tive agreement which Iconsider is premature because it has not been

filed Exceptions 2 and 3 refer to the continued approval of Agree
ment No 8200 because it operates to the competitive detriment of the

Vest Coast and to the detriment of the commerce of the United States
This issue is likewise premature because the record was not developed
Accordingly Hearing Counsels exceptions are rejected

The facts forming the basis of the discussion findings and conclu

sions herein are stated separately at theend of thisreport
E Proposed Conclusions

1 Itis concluded as follows

a Agreement No S200 should notbe disapproved based on findings
1 2

8 F M C



JOINT AGREEMENT FAR EAST CONF AND PAC W B CONF 573

b The respondents have entered into agreements fixing and regulat
ing transportation rates controlling and regulating competition regu

lating the character of freight traffic to be carried and providing for

cooperative working arrangements as a result of decisions made and

agreements entered into at their meetings based on finding 3

c The minutes of meetings evidencing decisions are memorandums

of oral understandings agreements or other arrangements and are

agreements as defined in section 15 of the Act based on finding 3

d The aforesaid agreements were not filed immediately with the

Commission based on finding 4

e Agreement No 8200 does not include or sanction any of theafore
said agreements therefore approval ofAgreement No 8200 does not

include approval of the unfiled agreements based on findings 5 6 7
f The respondents have carried out in whole and in part directly

agreements subject to filing and approval under section 15 based on

finding 8

g The provisions ofArticle Second ofAgreement No 8200 conform

to the requirements of item 1 second paragraph of section 15 of the

Act based on finding 9

h The unfiled agreements between respondents have been carried

out in a mannerwhich is in violation ofthe second paragraph item 1

of section 16 of the Act by subjecting Carnation as a particular person
and evaporated milk as a description of traffic to undue and unreason

able disadvantage based on findings 10 11

2 The ultimate conclusions derived from the foregoing are that

respondent common carriers by water members of Far East Confer
ence and of Pacific Westbound Conference

a Violated section 15 of the Shipping Act 1916 as amended 1

by failing to file immediately and 2 by carrying out before approval
in whole and in part directly agreements as defined in section 15

b Violated section 16 of the ShippingAct 1916 as amended by sub

jecting a particular person and description of traffic to undue and un

reasonable disadvantage

II FINDINGS

The foregoing conclusions are based on the following findings de

rived from the facts and discussion herein

1 The agreement between Far East Conference and Pacific West
bound Conference made the 5th day of November 1952 was filed with

and approved by the Federal Maritime Board as ofDecember 29 1952

and designated AgreementNo 8200 facts 1 2 3

2 Agreement No 8200 is the true and complete agreement covering
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procedures for immediate changes in tariffs and the rates therein by
either party subject to prescribed notices being given facts 4 5

3 The respondents after November 5 1952 made additional agree
ments not a part of Agreement No 8200 on the following subjects
as of the dates noted facts 6 7

a A conference shall have the right to classify and add to a list of

commodities over which such conference shall have the power to initi

ate rate changes without the concurrence of the other if 70 percent of
the total annual movement of a commodity is through theports a con

ference serves but shall obtain concurrence before a commodity is

placed on the list An initial list was agreed to January 30 1953

fact 11a

b A conference shall have no right to change a rate without the

approval of the other on commodities originating in a defined local

territory if it is not on the list of comodities as to which it has the

power to initiate rate changes without prior approval January 30

1953 fact 13

c The local ocean rate basis used for comparative purposes between

Atlantic Gulf and Pacific shall comprise the total ocean freight plus
handling charges tolls or wharfage paid by the cargo through either

Atlantic Gulf or Pacific ports January 30 1953 fact lIb

d Existing ie historically established overland rate spreads
differentials shall remain unchanged status quo until astudy has

been made ofoverland rates January 30 1953 and May 5 1955 fact

13

e Rate making initiative power shall be limited to a decision as to

the rate effective and expiration dates quotation period and begin
ning or ending contract rates and the conference having the initiative

may not make other changes without concurrencehy the other May 5

1955 fact 13

f The authority to establish rate making initiative on commodities

pursuant to the agreement in a above may only be exercised after con

currence by theother conference May 10 1956 fact 13

g Agreement on other subjects such as the right to interpret addi
tional items to initiative status May 10 1956 the right to extend

expiration dates on open rated commodities after concurrencehas been

given March 10 1960 the duty not to divulge information in regard
to changes in rates January 30 1953 the duty to use uniform mini

mum bill of lading charges September 25 1953 the obligation not

to change the weight or measurement basis ot rates without prior
agreement January 30 1953 as shown in the record exhibits 3 and
3A facts iI 12 13
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4 The published rules of the Commission require the agreements
described in section 15 of the Act to be accompanied by a letter of

transmittal stating they are offered for file and specifically requesting
approval before they will be considered as filed under section 15

Such letter did not accompany any agreement submitted by respond
ents after November 5 1952 fact 10

5 The memorandums of oral agreements were not shown to have

been filed with the Commission or with any of its predecessor agencies
as required by Commission rules fact 8

6 The meetings between officials and employees of the Board and

representatives ofFar East or Pacific Westbound did not result in any
revision orwaiver of the rules requiring filing in accordance with pre
scribed procedures nor in any approval of later agreements facts
2 3 9

7 The memorandums of oral argreements were not approved by
the Commission or by any of its predecessor agencies fact 8

8 The respondents have carried out before approval by the Com
mission in whole or in part and directly the agreements made pur
uant to decisions embodied in theminutes of theirmeetings
9 a The agreement by each respondent qualified by the rights

conferred by the Article Second of Agreement No 8200 gives each

respondent a right to change rates subject only to prescribed notifica

tion and constitutes the reservation of a right of independent action

facts 4 5

b Far East and Pacific Vestbound are conferences of carriers

serving different trades because of the differences in the ports of

origin they serve and are naturally competitive with respect to many
commodities shipped from inland points in the United States because

the destination pOfts they serve are substantially the same fact 15

10 The respondents failed to live up to their commitments regard
ing the formulation of a list of commodities classified as subject to

the power of each conference to change rates without concurrence of

the other fact 14

11 Respondents subjected the particular person Carnation Co and

the description of traffic evaporated milk to undue and unreasonable

disadvantage when Far East made Carnation pay unduly high trans

portation rates by refusing to concur without reason and Pacific
Westbound failed to enforce either before or after May 1956 its

power to initiate rate changes on evaporated milk in response to re

quests by Carnation fact 14

12 Evidence or proposed findings 21 in number by respondents
dealing with the history of actions and agreements antecedent to
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Agreement No 8200 the lack of secrecy in making arrangements
claims of benefits in agreements arguments and evaluations and

descriptions of how meetings and other procedures operate are re

jected because they are without relevance to the existence or nonexis

tence of agreements

III DISCUSSION

A True and complete agreement issues

1 Additional agreements were made

The first issue propounded by the order ofinvestigation waswhether

Agreement No 8200 was the true and complete agreement between

respondents This statement is taken to mean we should determine
whether there existed additional agreements which were not filed

and thereafter approved
Section 15 of the Act requires every common carrier by water such

as the respondents herein members of the two conferences to file

immediately with the Commission a true copy or if oral a true and

complete memorandum of every agreement with another such carrier

fixing or regulating transportation rates giving or receiving special
rates controlling regulating or preventing competition limiting or

regulating in any way the volume or character of freight traffic to be

carried or in any manner providing for a cooperative working ar

rangement The term agreement includes understandings and other

arrangements The Commission s published rules state the method of

accomplishing the required filing in the Code of Federal Regulations
Title 46 CFR

The only agreement filed by respondents in accordance with the

Commission s rules regulating the manner of filing agreements was

Agreement No 8200 The facts showed that actions at the various

qleetings produced additional oral agreements which were reduced to

memorandums thereof in the form of minutes which were abstracted
and put into a memorandum ofdecisions The parties agreed thatthe

memorandum constitutes a correct statement of their decisions
The decisions defining rights and stating what was to happen re

sulted in four types of understandings and arrangements
a Local and overland territories were defined docket sribj ect No

4 meeting No 1

b Cargo commodities were classified into 1 local initiative 2

local competitive and 3 overland docket subject No 5 meeting
No 1

c Differentials in freight rates were established with regard to

commodities allowing Pacific Westbound to maintain certam mi
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mum differences Where a conference having the initiative changes a

rate the other has the privilege ofmeeting the rate with Pacific West

bound having the right to maintain such difference and when Far East

adjusts Pacific Westbound makes the same dollar adjustment in its
local and overland rates docket subj ect No 4 meeting No 3

d Procedures were established requiring concurrence of each con

ference in certain rate changes docket subject No 13 item 7 meeting
No 1

The effect of the foregoing is to change competitive relationships
and to fix or revise freight rates consistently with the agreed competi
tive relationship

The purpose of these decisions wasshown to be to allocate authority
between the two conferences in such a way as a to designate which
conference makes the final decision on what the rates of both should
be and to indicate whether the decision was to be made with or with
out the concurrence of the other and b to limit the authority of
both conferences to change certain established relationships between
rates no matter how the rate fixing decision is made by either Item

a was accomplished by a procedure to consult and obtain approval
called a concurrence and itelTI b was accomplished by mutual obli

gations to maintain unchanged certain rate relationships spreads
until a study was completed The obligation to obtain concurrence

before deciding on a rate was qualified by specifying 1 which con

ference might initiate decisions and what details the initiator may
decide 2 the decisions where no concurrence obligation existed and

3 the procedures to be followed in communicating decisions and ob

taining approvals
It is concluded that these actions established new and continuing

mutual obligations and are agreements The circumstances occurring
before and after agreements made at meetings referred to in the 21

findings of fact are not relevant because such facts do not change and

ought not be used to confuse what occurred at the moment of each

agreement nor do they alter any agreements once established

The next question is whether the agreements are agreements as de

scribed in section 15 of the Act

Certain preexisting rate spreads covered by the local overland ter

ritorial divisions were continued unchanged remain status quo at

the first joint meeting in January 1953 item No 4 joint memorandum

of decisions and the rate making initiative authority was made s b

ject to concurrence by the noninitiating conference at the Joint Meet

ing in May 1955 item No 3 joint memorandum of decisions

The territorial divisions served as the basis rordassifying commodi

8 F M C



678 FEDERAL MARITIME COMMISSION

ties who shipment originated in the local territories as local initia

tive and local competitive commodities and for classifying the

commodities originating in between as subject to rules regulating over

land rates The decisions as to initiative and competitive classHica

tions were that certain commodities would be subject to the authority
of the members or one conference to initiate rate changes and these

commodities are said to be ina local initiative commodity category
Ifone conference has been authorized to initiate a rate change it may

adjust the rate its effective date its expiration date the period of

quotation or forward bookings or the establishment or termination

of contract rates In order to qualify for a local initiative classifica

tion 70 percent of the total annual movement or anyone commodity
in an agreed list of commodities would establish the initiative for

exercising rate making authority After May 1955 concurrence was

required before the conference having rate making initiative could

change the rate basis terms and conditions or open or close rates

Other changes requiring concurrence were also decided upon All

commodities not classified as local initiative were local competitive
With regard to the latter commodities the decision was that changes
in rates by either conference had to be concurred in by the other con

ference In other words the two conferences had to agree before a

changed r3lte could be charged and a large part of the time taken up

at annual conrerences as shown by the minutes wasspent in reviewing
and agreeing on rate changes for individual commodities Special
procedures were provided for reaching agreement expeditiously where

concurrence was required between annual meetings
Far East and Pacific iVestbound agreed that a minimum difference

between the rates from the coasts served by each should exist meas

ured by the accessorial charges assessed the cargo by Pacific and

that on those items which presently carry a esser difference Atlantic

Far East may adjust upward to the above measure or Pacific may

adjust downward and where present difference is greater than the

amount of accessorial charge same will be maintained unless other

wise mutually agreed
Overland commodities are those which move under the terms or the

Pacific Westbound overland tariff The tariff applies roughly to all

commodities originating east of the Rocky 1ountains and received

by Pacific Westbound carriers under through rail ocean bills of lading
As to the freight rates on overland commodities the two conferences

agreed that the present Overland rate spreads remain status quo

pending outcom ofthe Overland Rate Study by the two Conferences

The decisions at meetings were oral and recorded in minutes which

are considered as memorandums of oral agreements
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It is concluded that the additional agreements having the effect
and purpose described are agreements described in the first paragraph
ofsection 15 ofthe Act because they

a Give special privileges and advantages and regulate the char
acter of freight traffic to be carried when they establish the list of
commodities subject to initiative power to change rates and make a

commodity eligible for the initiative list if 70 percent of total annual
movement of a commodity is shipped from an area

b Fix and regulate transportation rates and give special ad

vantages when they specify rates for separate commodities define
the commodities and territories for the purpose of giving differing
powers to change rates with or without concurrence or when they
establish a principle of parity or prescribe differentials in certain
rates

c Give and receive special privileges and advantages and regulate
competition when they establish local and overland territories

All of the agreements further involve the control or regulation of

competition and cooperative working arrangements Agreements
such as these go well beyond the authorization to make rules for the
transaction of business including machinery for the change of rates

Court decisions substantiate theconclusion noted
The subjects of the agreements evidenced by theminutes are neither

hanges in the dollar amounts of rates which do not have to be filed
Ex Parte Section 15 Inquiry 1 USSB 121 125 1927 nor rules

and regulations governing the application of the rates Empire State

Highway TJ ansportation Ass n v FMB 291 F 2d 336 D C Cir
Oert denied 368 U S 931 1961 and the Mitsui case cited by the

majority
An agreement among carriers to establish an exclusive patronage

contract system with dual rate levels on the other hand can hardly
be classified as an interstitial sort of adjustnlent since it introduces

an entirely new scheme of rate combination and discrimination not
embodied in the basic agreement Isbrandtsen 00 Inc v U S

et al 211 F 2d 51 at p 56 U S App D C Oert denied 347 U S
990 1954 The foregoing was stated in response to the Board s

claim that it might allow the agreement to go into effect in advance

of formal approval because the basic conference agreement authorizes
dual rate system agreement In the present record the agreelnents
defining local and overland territories classifying cargo as local

initiative local competitive and overland and establishing rate

differentials or parity of rates are equally not the routine arrange
ments described in CFR 222 16 nor interstitial adjustments for
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carrying out the approved Agreement No 8200 but are new agree
ments Generally I agree with the majority s reasoning that the

practical effect of agreem Jts such as these also puts them well be

yond any authorizations to make procedure or carrying out arrange
ments because they significantly alter the power of the parties to

establish rates without interference from each other Before the

agreements each had power to fix rates from the coast each serves

free of interference fron1 the other After the agreements became

effective each gave up part of its power to fix rates by promises each

to the other that they would consult and concur before taking action

and by promises regarding the limited conditions under which each

had power to decide without consultation After the agreements each

conference also acquired an expanded authority to influence the rates

on the opposite coast an authority which did not exist before This

is an entirely new scheme of rate comhination Agreement No

8200 did not create this alteration of power positions but only
established procedures in Article FIRST for bringing it about

Such relinquishment of some power over rates and expansion of

power over other rates does not involve rules for the conduct of

meetings nor machinery for changing rates and was accomplished by
agreements not sanctioned by Agreement No 8200 The alteration

of obligations was created by the subsequent additional new agree

ments which should have been filedfor approval
Iagree further with the majority s reasoning in regard to the con

currence procedure as being covered by Agreement No 8200 with

respect to the initialmeeting only and not to subsequent rate making
decisions Section 15 of the Act requires that the agreements de

scribed be filed immediately
2 The additional agreements werenot filed

The next question is whether the agreements not sanctioned by
Agreement No 8200 nor otherwise incorporated therein and there

fore subject to being filed immediately were actually filed Or whether

they were filed as a result of the activities of a member of the Com
mission and the staff in arranging for filing the minutes for infor

mation purposes
The Commission s rules in CFR 222 11 require that the agree

ments to be filed should be accompanied by a letter stating that they
are offered for file in compliance with section 15 of the Shipping Act

1916 These rules were not followed Neither the record herein nor

the Commission s files of which official notice is taken show any such

letter statement or offer

The conferences between officials of Far East and Pacific West
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hound and a member of the Board and the staff do not establish such

filing The subject of filing wasnever raised according to the record
and minutes yere mailed for many years without any letter of trans

mittal nor any request for one As a conference official testified
At no time prior to the issuance of the order of investigation in the

instant proceedings did the FEC receive any communication from the
Commission or predecessors charging that any action of the parties
to Agreement No 8200 was illegal or in any respect improper or

even questioning the legality or propriety thereof The lack of any
communication or question on the subject absent a requirement on

the part of anyone to do so did not relieve respondeIlts from their

responsibility it is incumbent on respondents to follow the la and
to comply with officialljr published implementing regulations It is
concluded that failure to file as requIred by the first paragraph of
section 15 of the Act has been proven

3 The additional agreements were not approved
Approval of the agreements embodied in minutes and required to

be filed has not been obtained as required by the second paragraph
of section 15 of the Act Unless filed there can be no approval of

agreements This issue is likewise covered by the rules in CFR
222 15 as well as by court decision The rule stated as of the time

the acts herein occurred the practice of assuming approval of the
Commission of copies of minutes of meetings 01 before the Com
mission has formally ruled thereon is no longer sanctioned

A court has stated in response to an argument that since the Board
had not disapproved a duaI rate system it had in effect approved
dual rates that the agreements were not approved by the regulatory
agency merely because it was silent concerning them and the rates 1

were therefore illegal empner v Federal Maritime 00 1T1n sI 313
F 2d 586 D C Cir 1963 Oert denied Oct 14 1963
tsimilar situation was before the courts in connection with the ap

provaof a dual rate contract system as a result of furnishing a writ
ten statement to the Board comparabIe to the furnishing of minutes
here bearing the Board s received stamp as shown in the facts
The Court said The statement filed vhich has appended form
contracts with shippers is significantly marked received and not ap
proved as are the basic agreement and its amendments in the Board s

file Itwas held that since plaintiff s exclusive patronage dual rate

system had not been approved the contract vith defendant vould not

1 The reference to rates Is believed to be erroneOllS and should be to agreements
No rates were In evidence in the record the Commission s report was sl1ent concerning
rates rates were not in issue and were a non existent factor in the case What was re
ferred to was pt obably the agreements creating the dual rates system
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support a claim based thereon and defendant s motion for a summary

judgment was granted River Plate and Brazil Oonference et cd v

Pressed Steel 04r 00 Inc 124 F 2d 88 91 92 affirmed 227 F 2d

60 1955

Illegality in such case as in this proceeding is based on theprovision
of section 15 of the Act that any agreement not approved

by the Commission shall be unlawful and agreements

shall be lawful only when and as long as approved by the Commission
The agreements evidenced by the minutes have been neither filed nor

approved and have been both unlawful from the dates of themeetillgs
at which the actions took place and with the exception of the concur

rence procedure agreement are not excepted from the provisions of the

Act approved July 2 1890 26 Stat 209 15 U S C 1 7 nor frOlll the

provisions of sections 73 to 77 both inclusive of the Act approved
tugust 27 1894 28 IS tat 570 15 D S C 8 11

The preceding discussion has shown first what the respondents
actually did pursuant to their approved agreement to establish ma

chinery which is herein limited to procedures at meetings and second

hat was done was without sanction in respondents approved Agree
ment No 8200 and therefore vas of sueh a character as to require filing
with the Commission of a new agreenlent labeled as such and aecom

panied by a request for approval as suggested for our inquiry by the

Court in Oarnation 00 v Pacific Westbound Oonference et al 336

F 2d 650 at pp 666 667 rehearing denied Id p 667 July 30 1964

In response to that part of the initiating order of October 26 1959

requiring a Commission determination hether said Agreement No

8200 is a true and complete agreement of the parties within the mean

ing of said section 1 5 it is concluded that Agreement No 8200 is a

true and complete agreement with respect to certain procedures and

notifications but the agreements evidenced by the minutes of their

meetings are additional agreements of the type described in section 15

of the Act which were not filed I do not agree with the majority
that they are supplemental

4 The additional agreements may not be approved at this time

The agreements found herein to have been unfiled and unapproved
consist of oral agreements reduced to memorandums in the form of

abstracts or summaries of minutes of meetings I agree with the

majority s reasoning that the agreements are not before us in a form

permitting approval Preferably the Commission should review pre
cise agreements that it has down in writing before it a nd bearing sig
natures of those bound thereby Until agreements are filed represent
ing a true and complete statement of what is to be done by the parties
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the C mlmission cannot know what it is reviewing In view of these

practical difficulties it is not desirable to attempt to prejudge whether

any true and complete agreement that Inight be formulated and filed

should be disapproved
5 The overland agreement may not be approved at this time
The Examiner decided the so called overland agreement was in viola

tion of section 15 of the Act because it was not a part of Agree1Ifent
No 8200 but should be incorporated in Agreement No 8200 and

Agreement No 8 200 as amended shouldbe approved
One of the confereIces agreements was to continue to establish rates

for commodities from the overland territory without any change in

ple liously established differentials present overland rate spreads
remain status quo exhibits 3 and 3A p 5 The rate differ
entials which I believe establish competitive relationships existed in

1925 or before

Pacific 17estbound reduces its rates on comnloditieB originating in
overland territory helow its rates on commodities originating in local

territory to an amount making shippers from overland territory pay
after adding their inland railroad rates thesame amount as they would

pay if the shippers used Far East carriers after paying inland railroad

charges to ports plus Far East rates from either Atlantic or Gulf of
iexjeo coast ports
Under the agreement the competitive relationship between the two

conferences through their power to fix rates independently of each
other has been regulated so as to produce a n automatic reduction in
overland rates following a reduction in the Far East local rates in
order to preserve existing differentials Tr 232 360
Iagree with the majority s reasoning as to the restraining effect

but cannot on this record determine the effect of operations under the

agreement ts with the other additional agreements the respondents
will have to fileat some future time their complete agremnents affecting
overland territories and rates for approval in a proceeding where its
1a vfulness can bedetennined underthe Act

6 The unapproved agreements were ca rried out

The record shows without denial that all of the decisions taken at

meetings were acted on and there was continuous performance of

werything decided to be done at the annual interconference meetings
The actions constituting performance were accomplished directly by
the principals through their employees or agents and were aCCOlll

plished in hole or in part as the circumstances required Such ac

tivity constitutes a carrying out of what has herein found to be agree
ments that have notbeen approved by the Commission
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B Agreement No 8200 issues

The Board ordered an investigation to determine whether Agree
ment No 8200 a was being carried out in a manner which made it

contrary to certain standards of section 15 of the A t or b operated
to the detriment of the commerce or c was in violation of the Act

The Examiner addressed himself to the issues of the public interest

in a hearing to determine whether Agreement No 8200 should he

granted continued approvalmodified or disapproved
1 Agreement No 8200 is not being carried out contrary to

section 15

The issue of whether Agreement No 8200 wasbeing carried out in

a manner which makes is contrary to certain standards of section 15

was decided by the Examiner in the context of the concurrence pravi
sian obligations being contrary to the provision in item 1 in the

second paragraph of section 15 of the Act directing the Commission
not to approve or continue approval of any agrement between confer

ences serving different and competitive trades unless each conference

maintains the right of independent action

In this context the Examiner decided the concurrence provision is

illegal Agreement No 8200 however provides Anything con

tained herein or in the rules and regulations adopted at the initial

meeting as from time to time amended to the contrarynotwithstanding
if either group of lines should determine that conditions affecting its

operations require an immediate change in its tariffs it may

notify the other group Thereafter changes may be made and the

action shall not constitute abreach or violation of this Agree
ment Article SEOOND Iagree with the majority s reasoning in

reversing the Examiner The Examiner s reasoning requires that the

right the statutory word be converted into an obligation or duty
to act independently later after the right is created in conference

operations This is incorrect Other parts of the legislative history
fully support the inference that Congress was only restricting the

authority to approve agreements and not establishing standards by
which to judge operations as the majority states In this case the

operations were also shown to have occurred long before October 3

1961 when the statute was enacted If the past operations were un

lawful they must be punished hy other means than by declaring illegal
an agreement that creates a future right of independent action con

sistently with the law s command vVhen the agreed right is created

by appropriate provisions the law is complied with Respondents
provision complies with thelaw

2 Agreement No 8200 does not operate to the detriment of

commerce
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Vith regard to the remainder ofAgreement No 8200 after excision
of the c oncurrence provision the Examiner decided that Agreement
No 8200 should be reapproved and should be modified by amendment

to incorporate the complete agreement found herein to be outside the

scope of said agreement
The reapprova l of Agreement No 8200 was not ordered in our ini

tiating order although disapproval might result from findings under

item 2 of our order as described in I above This result is pre
cluded by our decision that Agreement No 8200 alone is not being
carried out unjustly or unfairly nor is a detriment to conunerce nor

is in violation of the Act rather certain other actions and agreements
not a part thereof have these results There are no proofs herein

relative to discrimination or detriments to commerce or law violation

relative to the performance of the express terms of Agreement No

8200 The terms of the additional agreements aTe not to be implied
as part of Agreement No 8200 nor as a performance thereof

Carnation raised an issue questioning the need or desirability of

Agreement No 8200 because of certain conflicts of interest in voting
decisions thereunder by the many lines which are members of both

Far East and Pacific Vestbound The factorsof need and desirability
re not standards for approval of agreements Rather the Act pre

scribes that if certain conditions are shown agreements shall be dis

approved and the Commission shall approve all other agreements
inodifications or cancellations The evidence as to conflicts of interest

in voting was not developed to the point of proving detriments to

commerce or contrariety with public interest or conflict with the

remaining tests The Inere existence of the s me members in both

conferences was thought to speak for itself but this is not the case and

facts showing how commerce and publ c interest are adversely affected

must be shown as well

Approval of Agreement No 8200 was opposed primarily on the

assumption that the unfiled agreenlents are a part thereof and because

some are unlawful Agreement No 8200 must be disapproved This

is not the case the agreements are separate agreements going beyond
procedures and it will take more than an examination of the defects

of present operations particularly in relation to the overland rate

structure to pass on the questions ofapprovaJbility
Possibly thisissue wasprovoked by the wording of the Board s order

regarding true and complete agreements If Agreement No 8200

is not true and complete in the sense of having heen supplemented
the majority would have to disapprove it and could not state we

fincl insufficient evidence to disapprove Agreement No 8200 becans

I 8 F fC
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the evidence of supplemental agreements is all that is needed In my
view the other agreements are new and additional having no direct

relation to Agreement No 8 00

There is no justification on this record for reversing the existing
approval of Agreement No 8200 based on detriments to commerce

3 Agreement No 8200 does not violate the Act

The issue of whether Agreement No 8200 was in violation of the

Act was decided by the Examiner in the context of the use of the

initiative and concurrence rights consistently with their additional

agreements These agreements are also separate from Agreement No

8200 He decided that the manner of using the initiative resulted

in respondents violating section 16 of the Act and Iagree we should

sustain the Examiner in this respect but such finding is not related

to disapproval of Agreement No 8200 The law is being violated

apart from Agreement No 8200

C Exercise of rights as a violation of section 16 of the Act
Iagree with the reasoning of the majority in regard to the use of

the rate making initiative procedures with regard to evaporated milk

and that the interconference commitments were a shaIn as far as the

treatment of Carnation was concerned
As a result of the failure of the conferences to abide by thei r com

mitments to not interfere in the other s rate making rights respond
ents in violation of section 16 of the Act subjected Carnation as a

person West Coast ports as localities and the commodity evaporated
milk to undue and unreasonable disadvantage Not getting an other
wise available reduction made the disadvantage undue The failure
to abide by commitments and the failure to exercise rights when it

suited the interests of the parties shown by the failure without satis

factory reason to treat evaporated milk the same as other 70 percent
commodities made the disadvantage unreasonable The agree
ment was carried out by the refusal to put evaporated milk on the

initiative list in spite ofeligibility in a manner which made it unfair

as between east and west coast carriers shippers and ports and

in a mannerdiscriminatory to Carnation

IV FACTS

1 Far East and Pacific Westbound each on behalf of its members
s common carriers by water in foreign commerce are parties to an

agreement made N ovember 5 1952 by which they agree to establish
from time to time rates to be charged for the transportation of com

nlodities and the rules and regula tions governing the application of
said rates excepting rates on 12 specified commodities The agree
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ment stipulates the procedures for subsequent meetings or intercoll
ference interchanges of information to accomplish the rate regulating
objeotives and to reach decisions

2 Before the agreement was signed there had been a discussion of

the subject at a meeting on January 16 1952 bebveen the Chairman

of the Far East Conference the Secretary 1anager of Pacific Vest

bound a member of the Board our predecessor agency and two

employees on the staff of the Board exhibit 8 par 16 pp 9 10

At this meeting the Board member told the group that he was very

much interested in seeing the two Conferences form a joint agree
ment and that he hoped it could be finalized without delay One

of the staff members said he and at least one member of the Board

would like to see a joint agreement put into effect i exhibit

8 par 16 17 pp 9 10

3 A draft agreement was prepared and personally delivered on

September 4 1952 by Far Easfs Chairman to the Board s staff with

a request for an informal review of the agreement and opinion as

to whether it would be recommended by the regulations office for

approval Jd par 21 p 11 The regulations office on September 18

1952 sent Far East written informal comments on the draft Jd

par 22 p 12 Another revised draft was prepared and made final

by execution by the parties on November 5 1952 Jd par 25 p 12

On the same date a copy of the executed agreement was transmitted
to the Board with a request for approval under section 15 of the

ct and approval followed as evidenced by a not lition on the copy in

the record Approved by Order of F 1B dated December 29 1952

exhibit 13

4 Obligations relative to performance of later actions uncleI Agree
ment No 8200 are as follows

Pi1 st As promptly as possible after the approval of tbis agreement by tbe

Federal Maritime Board tbe parties shall hold a meeting whicb is hereinafter

referred to as the initial meeting lbe initial meeting sball be held at a time

and place to be mutually agreed upon by the parties hereto If however prior

to the 30th dav after sueh aPl1roval the parties hereto sball not so have mutually

agreed upon the time and place for tbe bolding of the initial meeting said

initial meeting shall be held on the 40th day after such approval at the Fair

mont Hotel in the city of San Francisco Calif and if sucb 40th day sbaH fall

on a Saturday Sunday or legal holiday said meeting sball be beld on the second

business day thereafter at the same place Such meeting Shall be attended

uy revresentatives of the PACIFIC LINIDS and of the ATLANTIC GULF

LINES All matters coming before tbe initial meeting for consideration and

action shall he determined only by a concurrence of the PACIFIC LINES

acting as a group and of the Al LANTIC GULF LINES acting as a group

each in accordance with the procedures prescribed by its respective Conference

Agreement with respect to the establishment or cbange of rates The initial
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meeting shall make rules not inconsistent with the provisions of this agreement
for the conduct of all meetings to be held hereunder and for the the transaction
of such other business as the parties may be permitted to conduct by virtue

hereof including the Proyision of the machinery fO r the change of any rates

rules or regulations adopted at the initial meeting 01 at any subsequent meeting
Second Anything contained herein or in the rules and regulations adopted

at the initial meeting as frOm time to time amended to the contrary notwith

standing if either grQup Qf lines should determine that conditions affecting its

operations require an immediate change in its tariffs it may notify the other

group thereof specifying the changes which it proposes to put intO effect 48

hours after the giving of such nQtice if given by telegram or 72 hQurs after thegiv
ing of such nQtice if given by air mail and a summary of the facts which justify
the changes on said short nOtice Forty eight hours or 72 hours after the giving
of such notice dependent upon the medium by which such notice shall have

been given the notifying group may make such changes as stated in said notice

and the other group may at the end of 48 hQurs or a t the end of 72 hours

as the case may be after the giving Qf such notice make such changes in its

tariffs as it may see fitand the action of the grOups so taken shall notconstitute

a breach 01 violation of this agreement The parties shall however promptly
give to the governmental agency charged with the administration of section 15

O f the Shipping Act 1916 as amended copies of any notices and information

with respect to any changes in tariffs given 0 1 made as provided for in this
Article Second

5 The remaining six out ofeight articles deal with a filing copies
of proceedings with he Board b admission of new parties to and
termination of membership in conferences c method of giving
notices d the effective date of the agreement e expenses of repre
sentation and f termination of theagreement

6 Since the agreement was signed the parties have held 13

meetings
7 Insofar as rates and the subj ects of this proceeding are concerned

the members of respondent conferences met and adopted resolutions

or collectively agreed to a common course of action at meetings held
at least annually since 1953 as evidenced by written minutes which
were furnished to the Board and the Commission and are now in the
Commission s files as follows

January 26 30 1953 Minutes stamped Received 11 15 a m

February 24 1953 Regulations Office FMB

September 2225 1953 Minutes stamped Received 12 30 p m

October 12 1953 Regulations Office FMB

September 10 14 1954 Minutes stamped Received 12 05 p m

October4 1954 Regulations Office FMB

April 30 to May 5 1955 Minutes stamped Received 1 30 p m

J 1ay 31 1955 Regulations Office FMB

May 7 10 1956 Minutes stamped Received 2 15 p m May 28
1956 Regulations Office FMB
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M ay 6 9 1957 11inutes stamped Received 9 45 a m June 6

1957 Hegulations Office FMB

j1ay 5 18 1958 Minutes stamped Received 1 30 p m June 16

19 58 Regulations Office FMB

May 47 1959 Minutes stamped Received 10 45 a m June 23

1959 Regulations Office FMB

March 7 10 1960 Minutes stamped Received 2 30 p m April 15

1960 Hegulations Office FMJ3

May 8 11 1961 Minutes stamped Received 1 05 pm June 26

1961 Office of Regulations FMB

jtay 24 1962 Mjnutes stamped Received 11 30 a m June 7

1962 Bureau of Foreign Regulation FMC

Note As of the time of hearings in l1ay 1962 only the foregoing
meetings had occurred

l1ay 15 17 1963 Minuters stamped Received 9 45 a m June 17

1963 Bureau of Foreign Regulation FMC l

April 13 17 1964 l1inutes stamped Received 10 05 a m May 25

1964 Bureau of Foreign Regulation FMC See exhibit 3 3A for

compendium issued July 15 1956

At joint meeting No 5 in ltay 1956 the follo ving action as taken

At the close of each joint meeting the spokesmen for the two confer

ences shall agree upon that portion of the minutes of that meeting
which shall become a part of the memorandum of decisions The

Inemorandums of decisions are exhibits in this record See exhibits

3 and 3A p 7 item 8

8 The record does not show that the minutes furnished during the

years involved in this proceeding 1953 1959 or the memorandums

of decisions were accompanied by any letter of transmittal nor do

the Commission s files of which Itake official notice show any such

letter or any statement that the minutes or abstracts were offered for

file in compliance withsection 15 of theAct or any request for Commis

sion approval thereof The Commission s records show no referral

to it for approval nor was any exprlrSS approval of the minutes given
See exhibit 8 p 13 par 27 and p 14 par 32 for testimony re

informational nature ofsubmission

9 Evidence of the Board s knowledge about the conferences actions

is contained in a letter from the Chairman of theBoard to the Director

of the Freight Traffic Department of the California l1anufacturers

Association datedl1arch16 1953 stating
I Information now before us shows that while no agreement wlth respect

to particular ratesas reached at the initial meeting such meeting did result in

mutual understandings on certain basic policies operational patterns and pro

cedural mechanics and that committees were named to work out details to accom
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pUsh the matters an which there was agreement by the members and to study
and repart an particular subjects to be given cansideration at future meetings
Bath canferences have now agreed that hen camparing East Coast and West
Coast rates the handling charges tolls and wharfage paid by the cargo wHI be
included In other words the total freight rate to be Comparedwill be computed
an the basis af the ocean freight rate as per the tariff plus any handling charges
tollsorwharfage which are foraccount of t 1e cargo

As was expected there was a wide divergence af views with respect to the
Inatter of rates as between the two conferences an cargo classed as local earn

petitive Further study is to be made of this problem and committees have
been designated by the two canferences for this purpase They are to meet in

Chicago the early part af April It is worthy of note that in agreeing to this
the Pacific Vestbaund Conference announced that it reaffirmed its views that the

principle af a basic spread be recognized between Atlantic Gulf and Pacific rates
in favor of the Pacific and that it initends to cautinue discussion of this subject
far final joint determination Exhibit 8 item 5 p 1

10 At all times from December 31 19481 to the present the Code of
Federal Regulations contained rules regarding filing of agreements

See 1949 Edition Code of Federal Regulations containing a codi
fication of documents of general applicability and future effect as of
December 13 1948 Title 46Shipping Oh II United States
M aritime Commission Part

222Statements and Agreements Re

quired to be Filed See also Cumulative Pocket Supplement for Use

luring 1953 continued in the 19 53 revision containing such codifica
tion of documents as of Dec 31 1953 under the same code sections
and the Cumulative Pocket Supplement Revised as of Jan 1 1957
and continued in the current revision as ofJan 1 1958 including the
Pocket Supplement as of Jan 1 1964

11 A typical format of minutes and proof of the action taken on

territorial division and initiative authority on rate making is as

lollows

3 Minutes of Joint Meeting No 1 Pacific Westbound ConferenceFar East

Conference Held at the Santa Balbara Biltmore Santa Barbara California

January 2629th 1953

Mr Winston J Jones Joint Chairman called the meeting to order at 2 30
p m and extended a waru velcome to both conferences and expressed the hope
that the meeting would be productive in finalizing the details regarding the

joint agreement
II

DOCKET SUBJECT NO 4 DEFINITION OF TERRITORIES LOCAL AND OVERI AND

It was agreed that local and averland territories shall be as follaws
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Atlantic Gulf

Maine

Xew Hampshire
Vermont

Massachusetts

Rhode Island

Connecticut

New York

New Jersey

Pacific

Vashington
Oregon
California

Wyoming

Local TerrU01 ies

Pennsylvania
Delaware

Maryland
Virginia
Vest Virginia
North Carolina

South Carolina

Georgia

Florida

Alabama

Mississippi
Louisiana

Texas

District of Columbia

Idaho

Ctah

Arizona

Montana

XenHla

British Columbia
Alberta

Saskatchewan

Ove1land Tcn t01 Y

hat territory lying between the two local zones

DOCKE I SUBJECT NO 5 CLASSIFICATION OF CARGO

a LOl l In1tia tive Itwas agreed that 70 percent of thetotal annual move

ment of anyone commodity of an agreed list of commodities would establish

the initiatie rate making authority
b Local CcnnpctUi ve It was agreed that all cargo originating in local ter

ritorie except for open rate items that have not been classified as initiative

is local competit ive

c O erland Cm go It was agreed that overland cargo is that cargo originat
ing inagreed overland territories

lit

DOCKET SUBJECT NO 13 l IECHANICS OF THE AGREEifENT CONTINUED

7 CONCURRENCES

a Vhere a concurrence is required and where a request for

concunence for adjustment in a rate is made by either conference it

is agreed that such concurrence shall be sent and replied to by tele

graph In the event no reply is received by the conference applying
for sueh concurrence within 5 days after the original application is

disputeheel Sundays and holidays excluded it is agreed that COll

currence shall be considered automatically granted
b Requests for concurrence shall contain fnll data regarding

the eommodity in question as follows

1 Nature of commodity and use

2 Export packing
3 Veight and measurement per package and cubic feet per

2 000 lbs
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4 Invoice value at shipping point
5 Pointoforigin
6 Rail rates both coasts iii

7 Estimated annual tonnage
8 Period ofmovement

9 Necessity for r3lte and reasons and any other data that will be
of assistance in concluding the subject under discussion

c vVhenever after full and reasonable consideration of any rate

subject in which concurrence is requested one or the other confer

ence finally declines such concurrence renewal of requests can only
be made after satisfactory information is supplied It is distinctly
understood that the conference refusing concurrence shall in their
refusal clearly explain the reason for so refusing and explain in
detail the further information required to give the matter further
consideration

Meeting No 1 supra

Received 11 30 am

Oct 4 1954

Regulation Office

Federal Maritime Board

b MINUTES OF JOINT MEETING NO 3 PACIFIC WESTBOUND CONFERENCE AND FAR

EAST CONFERENCE HELD AT BANFF SPRINGS HOTEL BANFF ALBERTA CANADA

September 1014 1954

1 K H Fillnesey Joint Chairman called the meeting to order at 11 00 a m

September 10 1954 and extended a cordial welcome to the members of both
conferences

DOOKET SUBJECT NO I ROLL CALL

The secretary called the roll and reported all members of Pacific Westbound

Conference present except Knutsen Line and Pacific Far East Line Inc and
all members of F lr East Conference represented except Intercontinental Marine
Lines Inc Kawasaki Kisen Kaisha Ltd Kokusai Line Shinnihon Steamship
Co Ltd States Marine Corporation and Waterman Steamship Corporation

I I

DOCKET SUBJECT NO 4 LOCAL OOMPETITIVE OARGO

1 Sp1 ead in Rates Definition of Local Oompetitive Rate Ba8is

I

Far East Oonfe1 ence Position That the principle of parity in establishing
the level of loeal competitive rates is fundamental

8 F M C
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Position of Both Confel enc6s Both conferences agree that the Ocean Rate

Basis used for comparative purposes between the Atlantic Gulf and Pacific

shaH comprise the total ocean freight plus handling charges tolls or wharfage

paid by the cargo through either Atlantic Gulf or Pacific ports
Both conferences agree to continue their efforts to reconcile differences in

their fundamental positions as statedahove

12 Other actions taken at meetings cover the definition of the

local ocean rate basis and specifying 17 conunodities subject to

rate making initiative by Far East and 20 comlnodities by Pacific

Westbound struting differentials in rates between the two coasts pro
cedures for changing rates agreeing not to divulge information in

regard to ehanges in rates creating a duty to use unifonn minimum

bill of lading charges and a variety of agreements on rate changes
and classifications exhibits 3 3A

13 Hate making initiative wasdefined as follows

I

1

JOINT MEMORANDUM OF DECISIONS

1st Rev page 5

Issued MaJ 9 1960

ITEM NO g nEFINITION OF LOCAL OCEAN RATE BASIS CONTINUED

c Rate Making Initiative

Joint Mtg No 4May 1955

The term rate making initiative as expressed herein when delegated to

either conferenceshall be limited to

1 Measure of the rate

2 Effective date

3 Expiry date

4 Period of quotation or forward booking
5 Establishment or termination of contract rates

The conference having the ratemaking initiative on a commodity may not

change tbe rate basis terms and conditions or open or close the rate of that

commodity without concurrence from the otherconference
Joint Mtg No 5May 1956

Rate making initiative shall be confined to the commodity named and does

not include the right to interpret additional items to the initiative commodity
without concurrence by the other conference

Joint lftg N o 9March 1960

Once concurrence has been given for the opening of a rate the conference

having the ratemaking initiative nily extend the expiration date of the open

rate authorization without the further concurrence of the other conference

4 DEFINITION OE OVERLAND RATE BASIS

Joint l ftg No I January 1953

Present overland rate spreads remain status quo pending outcome of theoyer

land rate study hy the h o conferences For stated positions of theconferences

on qnef1ion of overland rates see minutes of joint meeting No 1 docket subject
5 c
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14 As a result of decisions made pursuant to the conferences under
I

taking videnced by the actions at interconference meetings the follow

ing events hae occurred

a Intervenor Carnation Co had before Pacific Westbound in a let

ter dated Novemher 11 1957 a proposal to restore the lower rates on

evaporated milk in effect before ay 1 covering transporta tlOn fronl J
West Coast ports to the Philippines exhibit 19 p 1

b In
1957

90 percent or more of the total annual movement ofevap
orated milk was from the Pacific Coast Tr 210 306 but Carnation
did not know that Pacific vYestbound was entitled to have the r te

Juaking initiative on this item Conference meetings in 1957 and 1958
show shippers requests for a reduction in the rate for evaporated
milk Pacific Westbound expressed willingness to reduce rates for

transportaton of evaporated milk to the Philippines exhibit 19 p
4 item d 5 12

c Far East refused to concur or agree to giving Pacific vVestbound
rate making initiative on evaporated milk exhibit 19 p 12 and the
last refusal to adjust was coplillunicated to Carnation on May 12 1958

exhibit 19 pp 1415 Tr p 255

d Pacific Westbound at joint meeting No 7 in May 1958 agreed to

withdraw its request for oncurrence to reduce local and overland rates

on item 1350evaporated milk exhibit 19 p 13
15 Far East and Pacific Westbound establish freight rates for the

transportation o commodities in foreign commerce from U S Atlantic
Gulf ofMexico in the case ofFar East and Pacific Coast ports in the

case of Pacific Westbound to ports in Japan Korea Taiwan Siheria

M anchuria China Hong Kong the Philippine Islands Vietnam and

Cambodia exhibit 8 p I item 2 Pacific Westbound also serves

Thailand exhibit 12 p 1

FEDERAL MARITIME COMMISSION

No 872

JOINT AGREEMENT BETWEEN MEMBER LINES OF THE FAR EAST CON
FERENCE AND THE MEMBER LINES OF THE PACIFIC WESTBOUND CONw

FERENCE

ORDER

Full investgation in this pro eedjng having been had and the Com
o

mission on this day having made and entered of record areportstating
8 F M C
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its conclusions and decisions thereon which report is hereby referred

to and nlade a part hereof and having found that the supplementary
agreements affecting overland rates concurrence procedures and the

placement of items an the initiative list constitute unapproved agree
Inents which are required to be filed with the Commission for approval
pursuant to sect ion 15 of the Shipping Act 1916

Therefore It is Olyle red That the respondents Far East Conference

and Pacific estbound Conference cease and desist from carrying out

such supplementary agreements until filed with and approved by the

Commission

By the Commission

Signed THOMAS LISI

Secretary
S F M C




