
FEDEllAL MARITIME COMMISSION

SPECIAL DOCKET No 371

SWEDISH AMERICAN LINE ApPLICATION To REFUND IN PART FREIGHT

CHARGES COLLECTED ON SHIPMENT VIA Ms VASAHOLM FROM NE V

ORLEANS LOUISIANA TO OSLO NORWAY

Decided June 11 196J
Application of Swedish American Line to refund certain overcharges pursuant

to Rule 6 b granted

EdwardS Bagley for Swedish American Line

REPORT

By THE COMMISSION Thos E Stakem Vice Ol airmanj Ashton C
Barrett James V Day Oommissioners

Swedish American Line the carrier filed an application pursuant
to Rule 6 b of the Commission s Rules of Practice and Procedure

for permission to make a refund of 593 94 on a shipment of binder

twine which moved via carrier s vessel Vasaholm on February 19
1964 from New Orleans La to Oslo Norway

Carrier is a member of the Gulf Scandinavian and Bal tic Sea Ports

Conference the Conference and charges conference rates In Tariff

No 8 page 115 effective November 23 1962 the Conference named a

rate on binder twine New Orleans to Oslo of 195 per 100 pounds
But in filing Tariff No 9 which took effect on January 15 1964 the
Conference failed to include a rate on binder twine

Bemis Bros Bag Company Bemis has been shipping twine via

Conference vessels for years On February 19 1964 Bemis shipped
76 cartons ofbinder twine on theVasaholm from New Orleans to Oslo
Since the Conference had no rate for twine on file at that time carrier

necessarily charged and Bemis prepaid freight computed at the N O S
rate of 80 per 2 240 lbs40 cu ft

Almost immediately thereafter the Conference noticed its oversight
and failure to carry forward in Tariff No 9 the rate on binder twine

Therefore it filed effective Fehrllflrv 2ft 1914 n rnJp on twine of 4t7f
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SWEDISH AMERICAN LIXE APPLICATION TO REFUND 143

of 195 per 100 pounds No other shipment ofbinder twine moved

during this period so that there is no possibility of discriminatory
treatment should Bemis be refunded the difference between the N O S
rate and the rate on binder twine

In an initial decision served March 20 1964 the examinerconcluded
that there was no indication that the parties had agreed in good faith

that the lower rate which had been in effect prior to the shipment in

question in Tariff No 8 and which subsequent to the shipment was in

troduced in Tariff No 9 would apply to the contract of affreightment
He therefore denied theapplication

The carrier has since filed exceptions clarifying this point and in

dicating that it was the intent and understanding of the parties that

the rate of 43 75 per 2 240 pounds would apply to this shipment as

had been the case in the past On the basis of this further clarification

we will grant the application for the partial refund In the past we

have granted such applications where a shipper through previous ship
ments has come to rely on a given rate only to discover that subse

quently therate was inadvertently omitted from a new tariff and there

fore theoretically inoperative Lykes Bros Steamship 00 Refund of
Freight Oharges 7 F MC 602 June 4 1963 As in that case the

relief granted here will relieve an innocent shipper of the carrier s

failure to file a proper rate

An appropriate order will beentered

John Harllee Ohairman and John S Patterson Oommissioner dis

senting
The Commission has ordered that the application of Swedish Amer

ican Line to refund to a shipper a portion of the freight charges eol
lected should be granted The Commission has reversed an

Examiner s decision denying the Swedish American Line s application
for an order authorizing it to refund the amount of 5 3 94 to Bemis
Bros Bag Company because the shipper was required to pay freight
on the basis of the rates and charges specified in the carrier s tariffs on

file with the Commission and published and in effect at the time in
stead of on the basis of a rate established by the carrier which by
mistake was omitted from the tariff not published and not on file at

thetime of the shipment
Facts show that Swedish American Line transported 76 cartons of

binder twine from New Orleans to Oslo NOryay at a time when the

legally filed and effective tariffs of the Gulf Scandinavian and Baltic

Sea Ports Conference Tariff No 9 observed by Swedish American
Line did not include a rate for such a classification of commodities

Accordingly Swedish American Line charged the rate for commodi
ties not classified commonly known as not otherwise specified or the

N O S rate There is no question and no party contends that any
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other applicable rate than the N O S rate was specified in the tariffs

governing the Swedish American Line service and that such tariff was

on file with the Commission and duly published and in effect at the

time
Section 18 b 3 of the Shipping Act 1916 enacted by Congress in

Public Law 87 346 approved October 3 1961 provides as follows

No common carrier by water in foreign commerce or cOuference of such

carriers shall charge or demand or collect 01 receive a greater or less or different

compensation for the transportation of property or for any service in connection

therewith than the rates and charges which are specified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall

allY such carrier reIJate refund 01 remit in any manner 01 by any device any

portion of the rates 01 charges so specifiell nor extend or deny to any person

any privilege 01 fadlity except in accordance with such tariffs

Vhatever rights Rule 6 b of the Commission s Rules of Practice

and Procedureeffective July 31 1953 may give the rule 11lay not

sanction disregard of the clear terms of the above congressional enact

ment 1oreover Rule 6 b authorizes reparation for injury caused

by aviolation of the Act to the extent indicated in section 22 No state

nlent admitting any violation of the Act was included in the applica

tion here under consideration and no violation exists

The Commission s reversal was made on the basis of exceptions in

dicating an intent that the subsequently filed rates should apply but

section 18 b 3 makes no exception for intentions or for mistakes

The Examiner s decision reached the correct result

FEDERAL MARITIME COl1MISSION

SPECIAL DOCKET No 371

BEMIS BROS BAG COMPANY v SWEDISH A1IERICAN LINE APPLICATION

To REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIP
MENT FROM NEW ORLEANS LA TO OSLO NORWAY GRANTED

The Commission has this day made and entered a report stating its

findings and conclusion herein which report is made a part hereof by
reference Accordingly
It is 01 dered That the application of Swedish American Line to

refund to Bemis Bros Bag Company the sum of 593 94 is hereby
granted

By the Commission June 11 1964

Signed THOMAS LISI

S ecreta1Y
8 F M C



FEDERAL MARITIME COMMISSION

No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA INC AND

INTERNATIONAL TRADING CORPORATION OF NEW ENGLAND INC

1J

FALL RIVER LINE PIER INC

DeCilled June 11 1964

Upon further proceedings to determine the amount of reparations due complain
ants as a result of respondent s violation of sections 16 and 17 Shipping
Act 1916 reparation equalling the unla vful excess charged to complain
ants over the lawful rates charged to similarly situated shipper is awarded

to complainants

W B Ewers for complainants
FrankL Orfanello andJohn F Dargin Jr for respondent

REPORT

By THE COMMISSION John Harllee Ohairmanj Thos E Stakem
Vice Ohairmanj James V Day and John S Patterson 001nmis

sioners

FACTS

International Trading Corporation of Virginia ITC Virginia the

original complainant in this proceeding is a Virginia corporation
with its principal place of business in Norfolk Virginia Complain
ant is engaged in the importation of cement in bags from northenl

Europe and Sweden for its own account and subsequent resale in the
New England market area served by a municipal marine terminal
located at Fall River Massachusetts and operated by respondent Fall
River Line Pier Inc Foreston Coal Company Foreston not a

party to this proceeding also conducts a cement importing business

Complainants and Foreston are the only regular users of respondent s

terminal with respect to ocean borne cargoes In its complaint filed
June 8 1961 and subsequently amended on June 30 1961 complainant
alleged that respondent had violated section 16 First and 17 of the

Q1i1IrC1 1 At
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Shipping Act 1916 1 1 giving undue and unreasonable preference
and advantage to Foreston in the allocation ofberthing space and pier
storage space at respondent s terminal during 1959 1960 and 1961
2 by charging complainant storage rates greater than those charged

Foreston for the same type of cargo and 3 by subjecting complain
ant to undue and unreasonable payment of terminal charges Com

plainant lTC Virginia further alleged that it had been damaged in
the amount of 14 265 50 by the respondent sunlawlul acts and sought
reparation in that amount Complainant also sought an order direct

ing respondent to cease and desist its alleged unlawful activities
In its prior Report in this proceeding 7 FMC 219 1962 the Com

mission found that the billing practice of respondent with regard to

the matter of storage charges and free time allowances was unjustly
discriminatory against complainant in comparison with Foreston but
that complainant had not established any undue or unjust discrimina
tion by respondent in the matters of storage space allocation and berth

ing arrangements However from the recordthe Commission was un

able to determine the extent of the injury and whether ITC Virginia
or its wholly owned subsidiary International Trading Corporation of
New England Inc ITC New England was the injured party It

had developed during the course of the hearing that the charges as

billed were paid by ITC Virginia or by ITC New England but ITC
New England had not been made a complainant in the proceeding and

no evidence had been offered to show how much was paid by either

The Commission therefore remanded the case to the Examiner to au

thorize an amendment to the complaint to include ITC New Eng
land and thereafter to determine the amount of reparation due under

the complaint as amended

Inthe hearing on remand held November 8 1962 the Examiner per
mitted the amendment of thecomplaint to join ITC New England as a

party complainant and received evidence bearing on the amount of

reparation due under the complaint as amended The Examiner con

cluded in the Initial Decision on Remand dated May 10 1963 that
both complainants paid and bore the charges on the storage of cement

that they weredamaged thereby to theextent of thedifferences between
the storage charges and free time allowances unlawfully assessed

1The pertinent proviSions of these sections are

Sec 16 That it shall be unlawful for any common carrier by water or other
person subject to this Act either alone or in conjunction with any other person directly
or indirectly First To make orgive any undue or unreasonable preference or advantage
to any particular person locality or description of traffic in any respect whatsoever or to

subject any particular person locality or description of traffic to any undue or unreason

able prejudice ordisadvantage in any respect whatsoever
Sec 17 every person subject to this Act shall establish observe and

enforce just and reasonable regulations and practices relating to or concerned with the
receiving handling storing or delivery of property

8 FM O
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against themin comparison with those assessed Foreston and that they
wereentitledto reparation in the total sum of 11 778 99 2

During the hearing on remand respondents offered a written motion
to dismiss The Examiner declined to consider the motion relying
on Rule 5 0 of the Commission s Rules of Practice and Procedure

46 CFR fi 502 74 which requires that all motions to dismiss must be

addressed to the Commission Respondent subsequently presented the

motion to the Commission during the oral argument on exceptions to

the Examiner s decision on remand Itwas thereafter denied by the

Commission in an order served October 10 1963 copy of which

appears as an appendix tothis Report

DISCUSSION AND CONCLUSIONS

Respondent in excepting to the Initial Decision on Remand alleges
that the Examiner erred

1 In refusing to entertain respondent s motion to dismiss

2 In permitting ITC of New England to be joined as a party
complainant without opportunity for respondent to reply to

new issues said to be raised by ITC New England being so

joined
3 In receiving in evidence a stock certificate allegedly represent

ing ten shares of stock in ITC New England owned by ITC

Virginia without requiring further proof of genuineness and

4 In basing his findings wjth respect to damages on an unsup

ported assumption that complainants and Foreston Coal Com

pany conducted a competitive cement importing business and

in awarding reparations without an adequate basis on the

record

Weneed not treat respondent s first exception here as it has already
been treated in our denial of respondent s motion to dismiss see

Appendix
Respondent s second exception asserts that the amended complaint

was really a new complaint introducing new issues and that respond
ent was not given an opportunity to reply to these issues The vio

lations alJeged against respondent in the amended complaint were

identical to those set forth in the original complaint and were prov
able by the same evidence Thether ITC New England was made a

2The Examiner found that there was insufficient evidence to justify part of complainant s

claim in the amount of 1 606 35 that 877 51 was paid by ITC New England more than

2 years prior to ITC New England s joinder as a party complainant and that 2 65 was

paid by check drawn on the account of International Trading Corporation of Florida

which is Dot aparty to this proceeding The Examiner accordingly reduced complainants

reparation by 2 486 51 leaving a remainder of 11 778 99

8 F Y O
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party to the proceeding by an amended complaint or a new complaint
makes no difference Neither procedure raised new issues or which

respondent wasnot apprised By prior Report and Order or the Com
mission respondent was given ample notice that the proceeding was

remanded to the Examiner so that the complaint could be amended to

include ITC New England 7 FMC 219 1962

In its third exception respondent asserts that adequate proof or the

owner hip or ITC New England by ITC Virginia was not offered

This contention is without merit Vhile the original complaint was

brought by ITC Virginia ror damages sustained by itself and by its

agent ITC New England ITC New England has now been joined as a

party complainant seeking reparation rrom respondent in its own

right and its ownership is thererore immaterial Even ir that were

not so ITC Virginia offered evidence at the original hearing to show

its ownership or ITC New England and this evidence is sufficient to

establish that all the outstanding stock or ITC New Englandis owned

by ITC Virginia
Respondents rourth exception questions the sufficiency or the record

to find that ITC and Foreston were in competition with each other

that the commodities ror vhich storage charges were assessed or the

services rendered to ITC and Foreston were the same or similar and

that ITC has suffered any actual damage by respondent The record

leaves no doubt that the commodity upon which storage charges were

assessed is bagged cement and that the services in question are those

normaJly connected with the day to day operation or a terminal e g

unloading and storage The commodities and services involved are

identical

Respondents also contend that the Examiner erred in failing to

find that complainants had railed to prove their damages and thus

were not entitled to reparation Ve think the Examiner properly
disposed of this contention in his initial decision

Respondents rely upon Eden lIfining 00 v Bluefield Fruit SS

00 et al 1 D S S B 41 1922 In that case two Philadelphia ship
pers were engaged in the business or mining and rurnishing power and

transportation in Nicaragua Central America They claimed repara
tion on the basis or unjust discrimination The Board found that

respondent carriers by entering into certain exclusive patronage con

tracts with other shippers on shipments out or New Orleans to Nica

ragua had unjustly discriminated against complainants in violation

or sections 16 and 17 or the Act The Board however denied repara
tion because no evidence was introduced relative to any expense in

curred loss or profits or damage of any sort suffered as a result o the

wrong or respondent
8 F M C
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In the Eden case unlike here there wasno contention that the busi

ness of complainants were competitive with those of the contract

shippers or for that matter anyone else or that they were otherwise

of a nature that would raise a presumption of damage as the normal

and probable consequence of the assessment of discriminatory rates 3

ore in point in this proceeding is sb ramdt8en 0 Inc v States

lfarine Lines Inc et al 6 F IC 422 1961 In thltt case complain
ant Isbrandtsen entered into a fixed price contract with a shipper to

transport raw cotton from United States Gulf ports to Japan Is

brandtsen had intended to charter a nonconference vessel for this

transportation but when shipment was to be made no such vessels were

available Isbrandtsen then arranged shipment on tvo conference

lines and in order to obtain the lower contract rate offered to sign a

conference dual rate contract Isbrandtsen s offer was refused by
respondent Isbrandtsen paid the higher contract rates and filed a

complaint with the Board alleging unjust discrimination in violation

of section 17 The Board sustained the claim and awarded reparation
in the amount of the difference between the contract and noncOl tract

rates On appeal States illarine Lines Inc v Federalilfaritime Oom

mission et al 313 F 2d 906 CADC 1963 the Court of Appeals for

the District of Columbia Circuit had the following to say in upholding
the decision of the Board

Assuming tbat tbe Eden case sets fortb tbe correct measure of damages on

tbe facts tbere involved reliance upon it bere is misplaced Tbat case merely
bolds tbat proof of tbe differential does not as a matter of COu1se establisb tbe

damages It does not bold tbat tbe differential can never be tbe measure of

damages Italics supplied

By footnote the Court observed that There has been no judicial de

termination of the correct measure of damages under the Shipping
Act Supreme Court decisions in similar situations have not been

consistent We think the principle of the Isbrandtsen case is equal1
applicable here

Complainants and Foreston both import the same commodity
through the same terminal at the same time for sale in the same gen

3 Indeed the Board s report in the Eden case does not even disclose the type of cargo or

its ultimate disposition e g for use by shipper in its mining operations or for resale in

Nicaraguan market The complainants there simply Insisted that under the statute mere

proof of the discriminatory rates and the amount of the differential ipso facto proved

injury and the amount of damage Thus the question before the Board in Eden was a

limited one and it was in answer to thls limited issue that the Board stated

the fact of injury and the exact amount of pecuniary damage must be shown by further

and other proof before the board may extend relief We think it is clear that proof of un

lawful discrimination within the meaning of the act by showing the charging of different
rates from shippers receiving the same service does not as a matter 01 course establish

the fact of injllI Y and the amount of damage to which the complainants may be entitled

by way of reparation Id at 47 48 Italics supplied

8 F M C
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eral market area This commodity cement is a thoroughly stand
ardized product and in a normal market the price will undoubtedly
approach uniformity Oement M anufacturers Assn v U S 268 U S
588 591 506 1925 Thus complainants could not without fear of
loss of customers increase prices to compensate for respondent s

prejudicial charges
The ShippIng Act is designed to place similarly situated shippers

and importers on equal footing when using the facilities ofour ocean

borne foreign commerce There is no place in this design for undue

preference or unjust discrimination in the form of differing rates and

charges to like users of those facilities Respondent has in no way

justified the unduly prejudicial charges imposed and has subsequently
discontinued the practice of charging complainants more than Fores

ton Coal Company for the use of thesame facilities Until respondent
changed its policies complainants were directly damaged by paying
the excess charges We therefore affirm the conclusions of the Ex

aminer that complainants received the shipments as described paid
and bore the charges thereon were damaged thereby to the extent of

the difference between storage charges and free time allowance unlaw

fully assessed against them over and above those charges assessed

Foreston and that they are entitled to reparation in the total sum of
11 778 99 Based upon evidence introduced as to which of the com

plainants bore each of the unlawful charges it is found that complain
a nt ITC Virginia is entitled to reparation in the sum of 8 678 38
and complainant ITC New England is entitled to reparation in the

sum of 3 100 61

An appropriate order willbe entered

FEDERAL IVIARITIME COMMISSION

DOCKET No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA

AND INTERNATIONAL TRADING CORPORATION OF NEW ENGLAND

v

FALL RIVER LINE PIER INC

DENIAL OF MOTION TO DISlUSS

By an order dated April 16 1962 the Commission remanded this

proceeding to the Examiner to authorize an amendment to the com

plaint to include International Trading Corporation IT C of New

England as a party complainant ITC Virginia the initial com
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plainant had sought unsuccessfully to make this amendment during
the original hearing before the Examiner At the hearing on remand
held on Noyember 8 1962 the Examiner permitted the amendment

adding IT C New England as a party complainant At the same

hearing respondent offered a motion to dismiss which the Examiner
refused to entertain since such a motion must be addressed to the Com

mission under its RulesofPractice

Respondent did not then submit its motion to the Commission
Instead respondent presented its motion to us on August 14 1963 in
the course of oral argument on exceptions to the Examiner s decision

on remand determining the reparations due complainants vVithout
in any way countenancing such dilatory procedure we agreed to con

sider this motion proyided it was properly filed and serYed and com

plainants were afforded an opportunity to reply This was done and
the motion and the reply are now before us

In its motion respondent contends IT C New England is not prop
erly a party because a formal motion to amend the complaint should
have been filed instead of the amended complaint which was offered
and accepted at the hearing on remand But as above noted such a

motion to amend wasmade and denied at the original hearing IT C
Virginia excepted to the Examiner s action in this respect respondent
replied arguing that the Examiner was right and we ruled with com

plainant and directed that the amendment be allowed Respondent
therefore had the opportunity and in fact did argue this issue to the

Commission but the final ruling went against it No basis existed for

requiring the filing of a second such motion at the hearing on remand
The purpose of including IT C New England as a party complain

ant was to enable the Examiner to award this company reparations
if he found that it rather than its parent IT C Virginia was the

party actually damaged by the acts of respondent The illegal acts

alleged against respondent in the amended complaint were identical

to those set forth in the original complaint and were provable by the

same evidence No new issues were raised ofwhich respondent wasnot

apprised Moreover the Commission s order of April 16 1962 re

manding the case was ample notice to respondent that IT C NEw

England would be included as a party complainant The lack of a

second formal motion for this purpose could not haye prejudiced

respondent
Respondent also argues that ITC New England is suing it in a

Massachusetts State court and has thus elected to waive any rights
before the Commission and seek relief elsewhere Nothing appears
in the record of our proceeding as to the existence of this suit We
were first told of it by respondent on August 14 1963 during the oral

argument on remand Even so the existence of such a suit would not
8 F M C
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bar 1 10 New England from bringing a complaint before the Com
mission As we pointed out in our report of April 16 1962 respond
ent hy virtue of its carrying on the business of furnishing vharfage

dock warehouse or other terminal facilities in connection with a

common carrier by water is an other person subject to the Shipping
Act 1916 and hence is subject to our jurisdiction with respect to viola
tions of the Act Pendency of a State court suit cannot defeat our

jurisdiction and this would be so even if the suit and the complaint
before us were predicated on the identical matter

In consideration of the foregoing respondent s motion to dismiss is

hereby denied

By the Commission October 8 1963

FEDERAL IVIARITIME COMMISSION

No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA INC AND

INTERNATIONAL TRADING CORPORATION OF NEW ENGLAND INC

v

FALL R IVER LINE PIER INC

The Commission has this day made and entered a report stating its

findings and conclusions herein which report is made a part hereof

by reference

It is ordered That the complainants in this proceeding are entitled

to reparation as stated below and
It is orcle1ecl That respondent Fall River Line Pier Inc shall pay
to International Trading Corporation of Virginia Inc the sum of

8 678 38 and

to International Trading Corporation of New England Inc the

sum of 3 100 61

By the Commission June 11 1964

Signed THOMAS LISI
Secretary

8 F M C
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SPECIAL DOCKT No 374

DEPAwnn4NT Of STATE AGENCY OR INTERNATIONAlJ DEVELOI IENT

U S Am tfrssION TO DOlUNICAN REPUBLIC

1

LYKES BROS STK MSHIP Co INC

Application to waive collection of a portion of charges assessed on a used au o

molJile shipped from an Juan P R to Santo Domingo Dominican

Republic granted

J D Iearns for applicant
INITIAL DECISION OF C V ROBINSON PRESIDING

EXA rINER 1

Uncler bill of ladiilg dated March 12 1963 Lykes Bros Steamship
Co Inc Lykes transported on its Reuben Tipton from San Juan

P R to Santo Domingo Dominican Republic one unboxed used auto

mobile shipped by and consigned to Rafael Pol rendez care of Ameri

can Embassy T he bill of lading was stamped with the words

Government BIL A 0911904 and the application shows Depart
ment of State Agency for International Development United States

idl1ission as complainant
The shipment wasat the rate of 40 per measurement ton applicable

to cargo n o s as published in Lykes s PuertoRico Domillican Repub
lic and Haiti Freight Tariff No 1 Fl1C No 3 and the basic freight
charges amounted to 537 In addition there were assessed a vharf

age charge of 1 cent per cubic foot 5 37 an an imo charge of 4

per 1 000 kilos 544 and an emergency surcharge of 3 per short

ton 4 50 Total charges of 552 31 have not been collected although
the bill of lading is stamped FREIGIIT PREPALD

The n o s rate of 40 was assessed in the absence of a commodity
rate on automobiles Effective 1arch 16 1964 Lykes published a

commodity rate on automobiles of 17 per 40 cubic feet On suoh

basis the total charges for the automobile in question would be 243 54

1 This decision became the decision of the Commission 011 June 16 1964 rules 13 d

llnd 13 h rules of practice and procedure 46 CFR 502 224 502 228

8 F M C 153
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and Lykes seeks authority to assess and collect this amount rather than

the original amount of 552 31 this represents a reduction of 308 77

By letter of August 5 1963 complainant s administrative officer

presumably at San Juan refused to honor Lykes s bill for the charges
originally assessed for the following reason

It i s beyond the realm of our comprehension that the freight from San

Juan P R to SantJo Domingo could lJe in excess of the freight from east

coast ports and we cannot find the I ederal 1aritillle Comlllision ruling
which authorizes your charge of 40per measurement ton

The reason assigned by Lykes for the reduction from 40 to 17 is

that such rating 40 n o s is unwarranted in the trade most un

reasonably high detrimental to the commerce of the United States

and was definitely applied through the above oversight The ap

plication states that this is a singular shipment of this commodity
Section 18 b 3 of the Shipping Act 1916 as amended Public

Law 87 346 forbids any common carrier in foreign commerce to

charge or demand or collect or receive a greater or less or different

compensation for the transportation of property than the rates

and charges which are speclfied in its tariff on file with the Commis

sion and duly published and in effect at that time Section

18 b 5 provides that the Commission shall disapprove any rate

or charge filed by a common carrier by water in the foreign commerce

of the United States which after hearing it finds to be so un

reasonably high 1
as to be detrimental to the commerce of the

United States
As previously pointed out the shipment consisted of one used auto

mobile apparently connected in some way with an agency of the

Government It therefore does not come within the purview of the

statute as it was not that type of commerce of the United States

which could be detrimentally affected by the level of the rate in other

words it was not a c01nl1M1cial movemeht In Agree1nent LV o 6870

3 F M B 227 appendix page IV 1950 it was stated To be a det

riment to the commerce of the United States there must be at least

a plausible possibility that the action complained of will affect com

merce adversely
No mistake as made by Lykes in assessing the 40 n o s rate

indeed it was required to do so in the absence of a commodity rate

Nor is there any indication that complainant was misled On the

other hand as the shipment moved on a Government bill of lading
and it does not appear that the 17 rate is unduly preferential or

discriminatory the application is granted

MAY 26 1964

C V ROBINSON

Presiding Ewarnine1

8 F M C
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SPECIAL DOCKET No 372

BERNARD BOWMAN CORP
V

AMERICAN EXPORT LINES INC I
IApplication of American Export Lines for authority to refund a portion of

freight charges in connecUon with a shipment from New York to Izmir

Turkey denied

Applying contract rates to a shipment made prior to the effective date of a dual

rate contract by the device of granting retroactive effect to such contract is

in violation of section 18 b 3 of the Shipping Act 1916 as amended

Elliott B Nixon for applicant

INITIAL DECISIONoF HERBERT K GREER EXAMINER 1

American E port Lines Inc has filed an application pursuant to

rule 6 b of the Commission s rules of practice and procedure desig
nating Bernard Bowman Corp as the nominal complainant and

requesting authority to pay to Eris Insaat ve Ticaret Ltd of Izmir

Turkey 2 the equivalent in Turkish currency of 44105 as a refund
in connection with two shipments ofmachinery parts from New York

to Izmir
The application discloses the following facts

1 American Export Lines Inc applicant at all material times

was a member of the North Atlantic Mediterranean Freight Confer
ence conference which conference had filed with the Federal

Maritime Commission Commission its tariff No 8 establishing
rates for machinery parts as follows

Non
Oontract Oontraot
rate rate

Boxed per measurement ton 46 50 53 50
Unboxed per measurement ton 54 25 62 50

1This decision became the decision of the Commission on June 16 1964 rules 13 d
and 13 h rules of practice and procedure 46 CFR 502 224 502 228

IIEris Insaat ve Ticaret Ltd isnot named party complainant although it is the party to
whom payment is sought to be made The appl1cation includes the certificate of com

plainant that the charges referred to in the application were paid and borne by Eris
Insaat ve Ticaret Ltd and no other Bowman is named complainant according to ap

pl1cant because it Is responsible to its customer for the amount of freight ditference The

person to receive reparation is a proper party complainant however the principles stated
in this decision would be appl1cable whether payment was sought to be made through
Bowman to Ens Insaat ve Ticaret Ltd or direct to such flrm

8 F M C 155
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2 On December 20 1963 applicant received from Bernard Bow

man Corp shipper two shipments of machinery parts to be carried
from New York to Izmir and issued bills of lading No 6 and No 7

on both of which Bowman was designated as the shipper the ship
ment consigned to order of Yapi ve Kredi Bankasi A S notice of
arrival to be addressed to Eris Insaat ve Ticaret Ltd actual

consignee 8

3 Bill of lading No 6 covered boxed machinery parts and specified
the noncontract rate of 53 50 for a total charge of 1 108 79 plus
heavy lift charges not here involved which sum was paid by the
actual consignee

4 Bill of lading No 7 covered unboxed machin ry parts and spec
ified the noncontract rate of 62 50 for a total charge of 2 242 19

plus heavy lift charges not here involved which sum was paid by
the actual consignee

5 The total charge for both shipments would have been 441 05
less than the actual charge had the contract rates been applied

6 On December 20 1963 the date of the shipments the shipper
was not party to a conference dual rate contract covering the trade
between New York and Turkey the actual consignee was not at any
material time party to a dual rate contract covering such trade

7 On December 27 1963 the shipper executed a merchant s freight Icontract dual rate contract and nlailed it to the conference with
the request that the contract rates be applied retroactively to the two

shipments made on December 20 1963 The conference replied re

Igretting its inabiLity to apply the contract rate to the two shipments
8 On January 6 1964 the shipper requested authorization from

the Commission to date the dual rate contract as ofDecember 20 1963
on January 21 1963 the Commission s Division of Informal Com
plaints replied suggesting the filing of an application under rule
6 b

9 In its letter to the Commission of January 6 1964 the shipper
supported its request for predating the contract and has similarly
supported this application on the following basis

We have been shipping regularly practically on every vessel goods to Israel

since 1948 and always paid freight on the coptract rate Itwas somehow never

brought to our attention that shipments to Israel were eliminated from the con

tract rate system of the Conference and we thus took it for granted that ship
ments to Izmir Turkey were also within the same category and within the same

rules as those to Israel Itis quite obvious that we acted ingood faith and we

feel that we shol1ld not be penalized by paying ocean freight of 44106 higher
than would normally apply

S The person to be notified of arrival of shipment under the terms of an order bill of

lading is considered as the actual consignee McDowell and Gibbs Ocean Tt an8porta
tion 1954 edition p 185
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BERNARD BOWMAN CORP V AMERICAN EXPORT LINES INC 157

10 Jhe dual rate contract signed by the shipper on December 27

1963 provided that the effective date would be the date specified in the

contract The application does not specify the effective date but the

contract was not signed by the conference until after December 27

1963 the date it was mailed to the conference by the shipper
11 Applicant shipper and the actual consignee have consented

to a rerund of 44105 in connection with the two shipments of

machinery parts
12 The shipper holds itself responsible to its customer the actual

consignee ror the amount of the rate differential

13 No other shipments or similar commodities Inoved via

applicant s vessels during the approximate period or time here

concerned

DISCUSSION

In support or the application applicant points out the importance
or expanding the ability or American shippers to sell their goods
abroad It takes the position

that if this end is to be a cbieved it calls for a broad minded interpreta

tion of the recent amendments to the Shipping Act not a narrow and hyper
technical one Plainly no carrier or Conference should itself have the discretion

to grant contract rates on a retroactive basis the possibilities of improper dis

crimination and prejudice would be too great However we submit that the

Commission can and should permit such a freight adjustment where as here

the facts have been put before it and formal permission requested Otherwise

any misunderstanding by a shipper of the complicated procedures and laws gov

erning our foreign trade would be irremediable We cannot believe that this is

the proper meaning or intent of the recent amendments to the Shipping Act or

that any such interpretation would serve to encourage the smaller American

exporters to expand their activities into previously unfamiliar trade areas

Recent amendments to the Act include section 18 b 3 which

provides
No common carrier by water in foreign commerce or conference of such car

riers shall charge or demand or collect or receive a greater or less or different

compensation for the transportation of property or for any service in connection

therewith than the rates and charges which are specified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall any

such carrier rebate refund or remit in any manner or by any device any portion
of the rates or charges so specified nor extend or deny to any person any

privilege or facility except inaccordance with such tariffs

The basic issue is the Commission s authority to grant retroactive effect

to a dual rate contract as a means of authorizing a rerund regardless
or the prohibitions or section 18 b 3 against rerunds in any manner

Or by any device Applicant argues that under a broad minded

interpretation it may be determined that the proper meaning and

effect or that section does not prevent authorization ror a rerund under

8 F M C
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the circumstances here disclosed To support its contentions appli
cant attributes to the Commission the authority to remedy any ship
per misunderstanding of the complicated proc dures and laws gov

erning our foreign commerce Applicant does not cite precedent for

its contention or relate this broad authority to a specific statutory pro

vision but apparently proposes that this power may be implied from

the Commission s responsibility to foster foreign commerce InMar

tiJni Rossi v Lykes Brothers Steamship Oompany 7 F MC 453

1962 the Commission implied from its responsibility to administer

the Act the authority to see that equity and justice are done in the

matter of reparations Further that in a case involving a bona fide

rate mistake or inadvertence it seems clear that we may exercise our

discretion to remedy the situation However an examination of
that decision and other similar decisions makes clear that the Com
mission did not assert the authority to remedy every type of rate

mistake but only where the mistake was related to a carrier s rroror

omission in filing a rate it intended in good faith to apply to a ship
ment Barr Shipping Oompany v Royal Netherlonds Steamship
Oompany special docket No 282 supplemental decision March 17

1964 Although not so specifically stated in prior decisions th Com
mission has permitted relief only when a carrier or conference has

failed to file the new rate in accordance with section 18 b 2 of the

Act although the shipper had been led to believe such rate would

become thelawful rate

The application fails to present grounds for the relief requested
110t only because it fails to relate a rate mistake to the carrier s omis

sion to file a rate it intended to apply to the shipments but for the

further reason that the circumstances do not warrant application or

the principles ofequity and justice Itwas held in Nydia Foods Oor

poration v Java Pacific Line special docket No 313 January 8 1964

that business men engaged in the import and export trade are not

innocent but negligent when they make no effort to determine the

cost or a shipping service they intend to utilize Here the fhipper
took it for granted that a rate it had been paying on shipments to

Israel would apply to shipments to Turkey Although there may

have been some basis for the assumption the carrier did not mislead

the shipper Unilateral assumptions by shippers unrelated to a

misleading act of a carrier will not support equitable relief A ship
per is charged with knowledge or the correct rate and the only lawful

rate is the one on file with the Commission Silent Swum Oorporation
v Ohicago N W Ry 00 262 F 2d 474 1959

Precedent does not support applicant s concept that the Commission
is possessed of authority to correct any shipper misunderstanding of

8 F M C
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law or regulation by permitting freight adjustments Itwould seem

that applicant and its conference may have attributed such wide regu

latory authority to the Commission for the exclusive purpose of per

mitting a freight adjustment by means ofa refund Itwasestablished

in Aiehmann Huber v Bloomfield Steamship 00mpany special
docket No 290 March 3 1964 that rule 6 b does not provide a pan

acea for every wrong or misunderstanding arising from the business

relations between carriers and shippers It was further made clear

in that proceeding that rule 6 b does not provide a loophole for

escape from the prohibitions of section 18 b 3 of the Act

Stripped of nonessentials the application is designed to effect a

refund by the device of granting retroactive effect to a dual rate con

tract although the carrier has not violated the Act or employed a

practice which offends the principles of fair dealing Granting the

application would be in direct contradiction to theprohibitions found

in section 1 b 3 of the Act

CONCLUSION

Under the circumstances here disclosed the Commission is without

authority to grant retroactive effect to a dual rate contract for the

purpose of permitting a refund of a portion of freight charges imposed
in accordance with the carrier s tariff on file with the Commission

The application is denied An appropriate order will be entered

Signed HERBERT K GREER

Presiding Exa1niJner

MAy 19 1964
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DOCKET No 1091

ORLEANS MATERIALS ANDEQUIPlfENT CO INC

v

IATSON NAVIGATION COMPANY

Charges assessed and collected by respondent on shipments of structural steel

from New Orleans La to Honolulu Hawaii found applicable and not

unr asonable

Complaint dismissed

John B Gooch J1 for complainant
EdwardS Bagley for respondent

INITIAL DECISION OF GUS O BASHAM CIIIEF
EXAMINER 1

By complaint originally received on August 6 1962 and refned on

February 6 1963 complainant alleges that the charges assessed and

collected by respondent on certain shipments of structural steel from
New Orleans La to Honolulu IIawaii were in excess of the appli
cable charges also that they were unreasonable in violation of section

18 oftheShipping Act 1916 Reparation is sought
Complainant stated that it filed the papers received on August 6

1962 in order to have these claims of record with the Commission
within the 2 year statutory period provided in section 22 of the

1916 Act in the event the court in New Orleans should rule that the

Commission has exclusive primary jurisdiction The filing consisted

of a copy of a petition filed in court by complainant in asuit to recover

the alleged overcharges together with an affidavit of an employee of

complainant verifying the factsstated in the petition
Nothwithstanding the fact that complainn nt s attorney was advised

by the Secretary of the Commission that this filing was not in accord

ancewith the Commission s rules of practice and procedure and that

1This decision became the decision of the Commission on June 24 1964 rules 13 d

and 13 hL rules of nractlce and nrocedure 46 CFR 502224 502 228L
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there was a possibility thererore that it would not stop the running
or the statute or limitations nothing rurther was filed with the Com

mission until the revised complaint was received on February 6 1963

In view or he findings and conclusions herein and the ract that the

U S District Court ror the Eastern District of Louisiana beror

which the suit 2 is now pending has stayed the proceeding pending
the decision or the Commission the question whether the claims are

time barred 3 here will not be considered further

Neither party called witnesses and the matter was submitted on the

rollowing stipulated racts

1 Complainant is a Louisiana corporation engaged in the manu

racture and sale or stnlctural steel

2 Respondent is a common carrier by water engaged in ocean

transportation between New Orleans Louisiana and IIonolulu Ha

waii and in connection with these proceedings is subject to the pro

visions or the Intercoastal Shipping Act and the Shipping Act 1916

3 During the period beginning in J1ay If60 and ending in January
1961 complainant shipped via respondent s line consignments or

structural steel ror carriage to the port of rIonolulu

4 The freight rate to be applied to complainant s shipments as

29 96 per ton or 2 000 pounds or 29 9G 40 cubic reet whichever

produced the greater revenue

5 Freight tariff number 13 F M 13 20 or the Atlantic and Gulf

Hawaii Freight Conrerence was the tariff applicable to the shipments
rererred to above

6 The rreight on said shipments was determined by responclent as

rollows The above mentioned shipments were received on the wharr

by the carrier s clerks ho thereupon meDsured each or the pieces or

packages as received from the shipper taking their depth width and

length in reet and inches in such a manner that the cubage or a piece
or cargo wasdetermined by the carrier s agents through the ascertain

ment or the smallest rectangular container which container is con

ceived geometrically without wall thickness into which the piece or

package would fit As an exam pIe if pieces or steel were rabricated

to resemble a carpenter s square measuring 20 reet on its length along
one side or the square by 10 feet in width along the other side or

the square by 1 root in depth or thickness the cubage ror rre ighting
purposes would be 200 cubic reet the product obtained through
Tweed s Accurate Cubic Tables by multiplying the length by the

width by the depth Once these dimensions were so determined they
were then rurnished to the rate clerks in the office or States 1arine

2 CA 11935 A
8 l be freight cbarges were paid on June 8 1960 Aug 25 1960 Oct 5 1960 Nov 17

1960 Dec 21 1960 and Feb 8 1961

F M Ct
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Isthmian Agency Inc where the cubic measurement of each indi

vidual piece or package was obtained frOlI1 Tweed s Acpurate Cubic
Tables as referred to in the tariff which provide as follows

HOW TO USE THE TABLES rO FIND CUBIC DISPLACEMENT

After measuring depth width and length in feet and inches take thesmallest
dimension and find that particular page by using the index on t4e righthand

side of the book Then find the next largest dimension at the top of the page

listing is infeet and inches The largestdimension willbe found in a vertical

line on the extreme left hand side of this page At the angle of the meeting
of the last two dimensions will be the corresponding cubic for one such package
listed infeet and thousandths of a foot

To get the total cubic for more than one package of the slame size multiply
this listed cubic by the total number of packages and point off

After the cubic measurement had been obtained from the Tables the

freight applicable to the shipment was computed from the rates con

tained in the Conference tariff on both a weight and a measurement

basis The method producing the greater revenue prevailed and in the

case of cubic measurement the measurement the tariff rate and the

freight derivedtherefrom wereentered on the bill of lading
7 The weight or measurement tonnage basis and the freight minus

wharfage and insurance as ascertained by respondent wereas follows

Measurement of cargo 46 362 cubic feet and freight charged 40 581

The freight herein charged by respondent on each of the shipments
referred to above was paid by complainant to respondent s agents
States Marine Isthmian Agency Inc

8 The freight on said shipments determined solely on a weight ton

nage basis without consideration of the alternative weight or measure

ment tonnage basis would have been 21 710 12

9 In order to conserve space in the vessel compartments individual

pieces and packages in some instances and where practicable were

stowed in a manner resulting in their stowage in the form sometimes

referred to as nesting that is by other cargo or other pieces or

packages occupying a part of the rectangularized cubic measure

ment volume of such individual piece or package as referred to in

paragraph 6 hereinabove In addition to the space occupied by the

individual pieces or packages whether nested or not stowage of

cargo of this natureresults in what is sometimes referred to as broken

stowage that is unoccupied space in about or over the shipment re

quired for blocking lashing tomming chocking and otherwise seCllr

ing the shipment as well as space which is not suitable for the sto age
ofany other available cargo The cubic measurement occupied by the

shipments was not measured aft r they were stowed and secured in

the vessel compartments a nd while stowage was arranged to conserve

space to the extent practicable the difference if any between the

o rn
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space occupied in the vessel by the shipments and their cubic measure

ment for freighting purposes is unknown
Rule 14 a of the carrier s applicable tariff provided that

Veight or measurement shall be assessed on accurate measurement calcu

lated when cargo is delivered to carrier and that When measurement has

been obtained in accordance with the above method of disposing of fractions

cubic measurement of the shipment lllust be obtained from and ocean freight
barges billed in accordance witb Tweed s Accurate Cubic Tables

Rule 17 a of the tariff provided that

rates are per ton of 2 000 Ibs or 40 cubic feet whicheyer creates the greater
revenue Gross weights and outside measurement shall govern

Rates applying to weight or measurement of cargo whichevl r pro
duces the greater revenue are customary in the ocean trades of the
United States and in measuring irregular packages the three greatest
dimensions are used to determine cubic See AIodern Ship StoWage

page 12 U S Department of Commerce 1942 appendix A 4

As to a piece or package with six rectangulul sides the ascertain

ment of cubage presents no difficulty In the case of other articles

packed or not packed the cubage for freighting is generally taken

to be that of the smallest rectangular container conceived geometri
cally without thickness into which the package or other object as it
stands would fit See G1 o83man on Ocean F1 eight Rates pages 5 7

1956 Professor Grossman states that This standard appears to be

reasonable because such an imaginary container would ordinarily rep
resent the space needed for the accommodation of the object and made

unavailable for othercargo
4

Structural steel is susceptible to damage by being bent during
handling and requires extensive shoring and dunnaging is limited for

stowage purposes as to cargoes which can be safely stowed about it

and represents a dangerous cargo for thepersonnel engaged in loading
it See Handling and StoWage of Oargo Ford and vVebster 3d Ed

1952 pages 284285 4

The record is not clear as to the size hape and weight 5 of the

art cles shipped but it is clear that the pieces were assemblfd and

that a typical shipment was in the shape of a carpenter s square used

as an example in paragraph 6 of the stipulation
Tweed s Accurate Cubic Tables is one of two standard references

utilized in our ocean tra des for the determination of cubn ge for

freighting purposes See footnote 4 Its purpose is to provide

Official notice is taken of these facts under rule 13 g of the Commission s rules of

practice and procedure These authorities were mentioned in respondent s brief and were

not chalIenged by complainant in its reply brief
Ii Official notice is taken of the fact that steel displaces 1 cubic foot for every 490

pOllnds of weight which was asserted in respondent s brief nnl not chnllcngea in COIll

pia ina nt s reply briff
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steamship clerks ith a fast and efficient method for ascertaining cubic

area without the necessity of making actual arithmetic computations
much like the function of a sliderule as used by engineers and others

who deal with many figures As a preface to the directions for using
the tables par ante is the following statement Listing Corre

sponding Cubic in Feet and Thousandanths for Three Given Dimen

sions in Feet and Inches

DISCUSSION AND CONCLUSIONS

The use as a example of an L shaped carpenter s square measuring 20

feet in length along one side of the square by 10 feet in width

along the other side of the square by 1 foot in depth or thickness

clearly illustrates the di frerence between the contentions of the parties
as to how a shipment so shaped should be measured for the purpose

of freighting Respondent calculates the measurement as 200 cubic

feet i e 20 x 10 x 1 Complainant on the other hand would measure

the square as if it were disassembled into bvo parts one being 20

feet in length and the other 9 feet in length Then the freight cubage
would be 20 x 1 x 1 plus 9 x 1 x 1 equaling 29 cubic feet

Respondent assumes that the carpenter s square would occupy 200

cubic feet of space as if it were shipped in a rectangular container

measuring 10 feet by 20 feet by 1 foot concehred geometrically without

wall thickness It contends that the applicable tariff in connection

with Tweed s Tables provides for rectangularizing the shilments

Complainant contends that this method of computing the

cubage is arbitrary illegal and unreasonable since the shipments are

nested insofar as practicable that is much of the rectangular
space for which it is charged is used for other cargo resulting in

respondent s receiving double freight for the same cargo space
Therefore complainant maintains that it should have to pay only for

the actual displacement of the carpenter s square or 29 cubic feet

l10reover complainant argues that Tweed s Tables merely provide a

quick method for calculating cub age for three given dimensions as

noted in the preface to such tables that they do not provide for

rectangularizing the shipment or any other manner in which the

three dimensions are to be ascertained and that they apply only after
the dimensions of width leng h and depth are obtained

Put in another way respondent contends that the shipment should
be weighed and measured as a r ctangle the smallest into which it

would fit as it comes to the dock before being loaded and the alter

native weight or measurement basis applied according to which yields
the greater freight charge On this basis the charges on the measure

ment basis would be higher and therefore applicable under the tariff

S F M C
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Complainant on the other hand contends that respondent s method

of rectangularizing the shipment produces n fiction that the space

actually used in the ship should govern tlu t if such space is llsed in

the calculation the charges on the weight basis would yield the greater
revenue and therefore would be applicable under the tariff As noted

in the stipulation if the rate had been applied to weight in tead of

measurement the charges would have been 21 710 12 instead of

40 481 or a difference or 18 870 88 which complainant seeks as

reparation
Complainant s contentions though ingenious and plausible cannot

be sustained on this record

In the first place a carrier s tariff must provide a qertain nnd un

varying method of weighing and measuring cargo and of calculating
the proper freight charges thereon This can be accomplishfd only
by taking the weight and measurement of the cargo as it is received

on the dock by the carrier The applicabjlity and reasonableness or

the charges cannot be determined after the shipments are loailed in

the vessel orby determining how much the shipment would measure

or how it would stow on the assumption that it wasdisassembled into

its component parts lI

Complainant s argument that refund should be made on the unused

part of the rectangular space because other cargo is nested therein

is untenable The record shows that nesting is done in 8ome in

stances and where pi Mticable resulting in other cargo occupying a

7 art of the rectangular space that stowage of this cargo resnlts in

broken stowage or unoccupied space required for blocking lashing
etc and otherwise securing the shipment as well as space which is

not suitable for other available cargo that the cubic measurement

occupied by the shipments was not measured arter being stowed and

secured and that the differeIlce if any behyeen the space occupied in

the vessel by the shipments and their cubic measurement for freight
ing purposes is unknown Fronl this evidence it would be highly
speculative to say how much of the alleged 191 cubic feet 200 9 of

unused space in the rectangularized carpenter s square for instance

was occupied by nested cargo and how mllch was actually occupied
by the shipment together with the timber and other materiallcquired
to secure it safely

As stated respondent s tariff provided that accurate measurement

was to be calculated when the cargo was delivered to carrier on each

package and that outside measurement would govern Respondent
took the measurements in the above manml which according to 1Ilod

ern Ship Stowage ante is in accordance with the usual pract ices

pertaining to cargo freighted on a measurement or alternative weight
8 F M C
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or measurement basis Note that this authority states specifically
that in measuring irregular packages the three greatest dimensions

are to be used to determine cubic J

Another authority 6 relied upon by respondent recognizes that

respondent s method of rectangularizing the shipment is glnerally
followed in our ocean trades and states that such method is reasonable

because such imaginary container would ordinarily represent the space
needed for the aGcommodatioll of the shipment and made unavailable

for other cargo

Upon the foregoing facts and contentions made in connection

therewith it is found and concluded that the charges assessed by
respondent on the shipments in question vere calculated in accordance
with the applicable tariff and that such charges have not been shown
to be unreasonable 01 otherwise unlawful as alleged

The complaint will be dismissed

Signed Gus O BASHAM

Presiding E xalniner

JUNE 3 1964

6Gt ossman on Ocean Freight Rates ante

8 F M C
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DOCKET No 1115

ApPLICATION OR FREIGHrr FORWARDING LICENSE

DIXIE FORWARDING CO INC

DOCKEr No 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES d ha PATRICK GRAVES

Decided June BG 1964

On reconsideration order served April 22 1964 is withdrawn and applications
for licenses as independent ocean freight forwarders are granted subject to

certain conditions

Ownningham Yznaga and Dwncan for respondents
Robert J Blackwell Wln Ja1 rell Smith Jr and J Scot Provan
IIearing Counsel

Paul D Page Jr Hearing Examiner

REPORT ON RECONSIDERATION

BY THE CO 1MISSION Thos E Stakem Vice Ohairman Ash
ton C Barrett and James V Day Comrni8sioners

By applications filed May 18 1962 Dixie Forwarding Co Inc
Dixie and 1r L H Graves dh a Patrick Graves Patrick

Graves applied for licenses as independent ocean freight forwarders

pursuant to section 44 Shipping Act 1916 46 U S C 841 b
In the prior report herein served April 22 1964 the Commission

denied the applications On 1ay 21 1964 applicants petitioned for
reconsideration of that decision The material facts are set forth in
the prior opinions and need not be restated here

The applicants in their petition emphasize that their continued
business activity depends almost entirely on their being licensed to
engage in freight forwarding and that the denial of such licenses
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ould destroy a well established business built up over a number of

years The question before us is whether applicants past history of

lax practices as detailed in the prior report requires a denial of the

applications This is a close question upon which the Commission on

further consideration has concluded that the applications should be

granted with certain conditions attached as hereinafter noted

Applicants lax practices began prior to the passage of Public Law

87 254 73 Stat 522 which established new requirements and safe

guards applicable to the operations of independent ocean freight for

warders In light of the statute and the possible loss of their forward

ing business applicants have committed themselves to cooperate fully
with the Commission and adhere scrupulously to the requirements of

the law and the conditions which the Commission is imposing Ve

believe this provides a proper basis under which these applicants may

be given the opportunity under close supervision to continue to offer

their otherwise qualified services to the shipping public 1

Accordingly the applications for licenses as independent ocean

freight forwarders are granted subject to the following conditions

1 That Dixie Forwarding Co Inc and L H Graves dh a

Patrick Graves submit to this Commission every 6 months an inde

pendently certified audit of their financial status and

2 That the above requirement shall remain in effect for the period
of two 2 years from the date of this order

Ohairman Harllee and Oommissioner Patterson di8senting
FoOl the reasons set forth in the original repoOrt served April 22 1964

Wf dissent from the decision herein to grant the licenses of these appli
cants There is nothing new contained in the petition for reconsidera

tion or the above majority decision which would warrant a reversal

ofour prior decision

1 The matter of past violations of law by the applicants can be handled In this case

Uke all other simIlar violations that come to the Commission s attention

8 F li C
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FEDERAL MARITIME COMMISSION

DOCKET No 1115

ApPLICATION FOR FREIGHT FORWARDING LICENSE

DIXIE FORWARDING CO ING

DOCKET No 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES db a PATRICK GRAVES

ORDER ON RECONSIDERATION

On April 22 1964 the Commission served a report and order in the

above entitled proceedings denying the applications Upon petition
for reconsideration filed by applicants and for good cause shown these

proceedings were reopened for reconsideration on the present record

Reconsideration of the matters involved having been had and the

Commission on the date hereof having made and filed its report on

reconsideration which report is made a part hereof

It is ordered That theorder served April 22 1964 is hereby vacated

and set aside

It is further ordered That the applications for licenses of Dixie

Forwarding Co Inc and L H Graves d ba Patrick Graves
are hereby granted pursuant to section 44 b Shipping Act 1916

and rule 510 8 of General Order 4 subject to the following conditions

1 hat Dixie Forwarding Co Inc and L H Graves db a

Patrick Graves submit to this Commission every 6 months an inde

pendently certified audit of their financial status and

2 That the above requirement shall remain in effect for the period
of two 2 years from t e date of this order

Signed FRANCIS C IIURNEY

Special Assistant to the Secretary
8 F MO



FEDERAL MARITIME COMMISSION No 1100 Sub 1INTHE 1AITER OF AGREEMENT No 9218 BETWEEN THE MEl IBER LINES OF THE NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND THE CONTINENTAL NORTH ATLANTIC VESTBOUND FREIGHT CONFERENCE Decided June SO1964 Agreement No 9218 providing tl1at inall instances where amemlber line of either of the respondent conferences operates within the scope or range Of the other conference itmust beamember of both conferences approved pursuant tosetion 15Shipping Act 1916 Burton IiWhite and Elliott BNixon for respondents Robert JBlackwell and IiB1If1 ttter asHearing Counsel REPORT BYTHE COM MISSION Thos EStakem Vice Ohairman James VDay John SPatterson 001nm issionen This proceeding isbefore usupon exceptions tothe initial decision The North Atlantic Continental Freight Conference Eastbound Conference and the Continental North Atlantic Vestbound Freight Conference vVestbound Confere nce filed anagreement F1CNo i218 with the Federal j1aritime Commission which provides that inall instances where amember line of either conference operates any vessel within the scope or range of the other conference itmust beamember of both conferences This proceeding was instituted for adetermination of whether the agreement ifapproved would deny con ference membership onreasonable and equal terms and conditions or would otherwise contravene the standards of section 15of the Ship ping Act of 1916 and whether the agreement should beapproved disapproved or modified inany respect pursuant tosection 15The agreement provides Itishereby agreed byand between the under igned conferences that they will impose asacondition of admission toor for continuance of membership intheir Conferences the requirement that any line offering services within the 170 8FMC



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 171 jurisdiCtion of both Conferences and Seeking admission or desiring continuance @f memlbership inone beamember of the other Conference lheundersigned Conferences further agree totake all steps necessary or appropriate toeffectuate this agreement The Vestbound Conference lines operate from ports of Germany Holland and Belgium toUSports inthe Portland Maine Hampton Road range The Eastbound Conference lines operate from USports inthe same range toports inGermany Holland and Belgium Acombination of the routes constitutes around voyage The importance of the trade covered byeach conference tothe commerce of the United States isestablished Both conferences have active com petition from nonconference carriers and the trade isovertonnaged inboth directions Membership inthe conference iscommon with the exception of the French Line which does not operate westbound and Isbrandtsen which joined the Eastbound Conference inJuly of 1963 and has signed the joint agreement demonstrating itsconsent tothe provisions of agreement No 9218 Finn Line was formerly alnember of the Eastbound Conference and operated westbound asalloneonference carrier On 1arch 311963 Finn Line resigned from the Eastbound Conference because of itsdisapproval of the proposed Iual membership requirement and for the further reason of business economics Inaninitial decision the Examiner recommended disapproval of the agreement because itfailed toprovide reasona ble and equal terms and conditions for membership inthe respective conferences asrequired bysection 15Respondents excepted tothe Examiner sdecision 1Pointing out that the conferences had chosen tomaintain their separate existence the Examiner concluded that itwas unreason able tocondition membership inone upon membership inthe other Respondents however contend that the Examiner misinterpreted the applicable lawand that neither section 15nor any other section of the Act requires that we disapprove the agreement For the reasons set forth below we agree with respondents Prior tothe enactment of Public Law 87346 75Stat 762 the Shipping Act did not include specific reference toconference mem bership requirements and all proposed conditions onconference membership yere eonsidered under the general provision of section 15which precludes approyal of any agreement or portion thereof found tobeunjustly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between exporters from the United States andtheir 1Aportion of respondents objections gotothe allegedfatlure of the Examiner tomake the findings required bysec 8bof the Administrative Procedure Act and certain other alleged deficiencies inthe initial decision Inview of our decision herein we find itunneceSf ary todeal with these exceptions Q11f



172 FEDERAL MARITIME COMMISSION foreign competitors or tooperate tothe detriment of the United States or tobeinviolation of this Act The Commission and itspredecessors consistently interpreted this statutory language topreclude approval of agreements excluding from conference membership any common carrier who was regularly engaged inthe trade covered bythe agreement or who furnished evi dence of ability and intention ingood faith toinstitute and maintain aregular service between ports within the scope of the conference agreement Black Diamond SSOorp vOie lJf TlJfE Belge 2USMC755 1946 However the past policy inthis respect was never intended toprevent approval of reasonable membership requirements whose existence was justified and whose provisions were not unjustly discriminatory or detrimental tothe commerce of the United States By Public Law 87346 the socalled steamship conference dual rate lawCongress included insection 15of the Act anamendment deal ing expressly vith the problem of open membership requiring the Commission todisapprove after notice and hearing any agreement which fails toprovide reasonable and equal terms and conditions for admission and readmis si ontoconference memberShip of ather qualified carriers inthe trade 2Thus any provision inaconference agreement establishing criteria for conference membership must now meet two statutory tests 1The terms of membership must bereasonable and equal and 2they must not beunjustly discriminatory contrary tothe public interest detrimental tothe commerce of the United States or otherwise inviolation of the Act The similarity of these two statements of con gressional policy regarding conference membership isevident Itwould bedifficult toconceive of amembership provision which could becalled reasonable ifitwere contrary tothe public interest or detrimental tothe commerce of the United States or equal ifitwere unjustly discriminatory The reasonable and equal provision of section 15constitutes legis lative recognition of the prior administrative policy of open con ference membership But the statute permits reasonable and equal conditions tobeimposed thus itnecessarily does not envision asituation where the mere fact of application will guarantee acarrier admission tothe conference Some conditions may beimposed solong asthey are reasonable and equal The determination that aparticular condition of membership isreasonable or unreasonable isnecessarily afactual one and onthe record before uswe find that agreement No9218 should beapproved 2This specific requirement was insome measure due tocongressional sanction of the dual rate system with the resultant preservation of the economic power inherent therein



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 173 Ithas been demonstrated bythe respondents that although they have chosen for administrative reasons toexist asseparate confer ences the trades of each are sointerrelated and interdependent they must beconsidered for reasons of practicality asasingle trade 1embership inthe conferences iscommon with the exceptions indicated above the trades covered byeach of the conferences con stitutes around voyage the vessel owners operating ineach of the trades are identical the same vessels are used both eastbound and westbound accounts are kept onaround voyage basis and the rates charged both eastbound and westbound are based onprofit and loss figures computed onthe basis of around voyage With such compelling circumstances asthese itwould beexcessive deference toformality tosay that what isacceptable conduct for asingle two way conference ieasingle conference covering both the inbound and outbound trade 3becomes unreasonable and detrimen tal tothe commerce of the United States when practiced bytwo con ferences under the circumstances and conditions existing inthis trade Inour view the resolution of such questions asthe existence of det riment tothe commerce of the United States must bebased upon more mbstantial distinctions than these Animportant reason for the existence of the conference system isthe elimination of rate competition between member lines Thus whatever competition might exist between conference members astoservice frequency of sailings or other factors which could lead ashipper toprefer one conference line over another all conference members must offer prospective shippers the same rate However asrespondents point out aone way conference member inthe subj ect trade would beinthe unique position of being able tolure the cargo of ashipper who conducts both animport and anexport business Thus were aline operating conference outbound but asanindepend ent inbound that line could byoffering reduced rates inbound induce the exporter importer toship with itboth ways Thus while those carriers operating conference both ways would bebound tocharge the higher conference rate both ways the dual capacity carrier gains the advantage of the conference rate outbound but isnot committed tocharge conference rates inbound We donot think itunreasonable for the conferences toprotect themselves from this possibility through anagreement providing for joint membership Nor dowe consider itunreasonable for them toprotect themselves from aone way inaThere are fifteen two way conferences Usted inthe Commission sHst of Approved Steam J1ip Conference and Related Agreements 1962 see also Marx International Shipping Cartels p138 1953 where eleven such two way conferences are listed Admittedly there isthe exception tothe principle of norate competition when arate or rates are declared open and the individual member isthen free tocharge rates which may differ from those charged bythe other members oIll1Ur



174 FEDERAL MARITIME COMMISSION dependent having avoice and avote inconference decisions which affect both the eastbound and the westbound trades Vethink itwould beunrealistic toaccept Hearing Counsel scontention that con ference members intwo such closely related trades can completely ignore eastbound factors when discussing westbound policies and vice versa The one way conference member isinthe fortunate posi tion of having avoice insetting policies which inturn have astrong influence onthe trade inthe opposite direction where hecompetes asanindependent with the same conference members whose policies hehelps determine Veconsider the existence of strong nonconference competition inthe trades involved animportant factor inthis decision The agree ment inquestion isnot likely todrive nonconference competition fronl the trade since nonconference lines have always been astrong factor inthese trades This agreement isnot likely todeprive the shipping public of itsopportunity toship onnonconference lines Moreover the trade isovertonnaged and there does not appear tobeany likelihood that this agreement will restrict the nlovement of goods Areasonable term and condition of admission may beone which facilitates the elimination of differentials inrates for transporting the same goods over the same routes but inadifferent direction af well asone which promotes rate stability ineach direction The Commis sion has been concerned with the existence of such differentials partic ularly asaresult of facts brought out inthe hearings before the Joint Economic Committee Discriminatory Ocean Freight Rates and the Balance of Payments hearings pursuant tosection 5aof Public Law304 Official notice istaken of the contents of the reports of these hearings printed for the use of the Joint Economic Conimittee The committee has suggested that one of the reasons for the decline insteel sales abroad may well bethe trahsportation advantage enjoyed byforeign steel producers due toocean freight rate differen tials Itwas shown that ocean freight rates established bythe conferences which control most United St ates shipping are much higher from agiven port inthe United States toaVestern European port than are rates onidentical products shipped inbound from the same ports toagiven American port hearings pt 1p2Both of thconferences parties toagreement No 9218 transport commodi ties between ports inthe United States and Vestern European ports One of the causes for this condition isthefact that rates ineach direction are established byseparate conferences ineach direction This will still bethe case but now membership will beidentical where any line offers services within the jurisdiction of both conferences Without such anidentity of interests between the two conferences QJilMI



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 175 itwould beimpossible totake any rate action reflecting the common interests The members of aestbound conference will have different economic problems and different national loyalties affecting their decisions onthe rates tocharge than members of aneastbound con ference The diversity of interests resulting from adiversity of membership inhibits the establishment of rates which reflect acommon interest Ifthe members of the conferences ineach direction are substantially identical they will approach rate problems onthe basis of the round voyage economics of all the members rather than onthe basis of competition with carriers operating independently inthe opposite direction Studies and investigations are not going tomake owners change their rates toeliminate differentials aslong aswe have decisions made byprivate property owners inafree enterprise system and itistotheir diverse interests tocharge different rates ineach direction Tothe extent the world economy isfree and competitive itwill bepro moted byrates made inthis manner even though disparities may result The advantages of afree economy rest onthe enlightened self seeking of sellers and buers of transportation service Dis parities are the result of this self seeking at present The govern ment may provide incentives and legal means for accomplishing the result of eliminating differentials byprivate decision ifitisinthe public interest tohave such differentials removed byactions which promote elimination of incentives tocontinue disparities The pro posed agreement isavery limited step inthis direction byfacilitating discussion of ways and means toeliminate differentials and still main tain rates at levels that will produce areasonable profit onaround voyage basis There isaneed for discussion based oncommon interests The com mittee hearings refer toanacknowledgment of the need byanowner srepresentative who said there have been some differences inrates which make little sense at all and we inthe steamship business agree that any disparities between inbound and outbound rates must bebased onsound causes or adjusted pt 3p593 Ifthis istrue the mutual membership agreement will promote the ascertainment of sound causes or adjustments which will beinthe public interest of afree competitive economy rather than agovernment controlled one vVe find therefore that the agreement isareasonable one according tothe terms of the statute The question of whether itisequal aswell asreasonable isless difficult of determination The statutory mandate that provisions governing membership beequal issatisfied ifanoutsider isgranted membership onthe same terms asthose already inthe conference and onthe same terms asother applicants No contention was made 8FMC



176 FEDERAL MARITIME COMMISSION that the agreemeilt isnot equal inthis sense and we find that this requirement of the statute issatisfied Tehave examined the proposed agreement and find nothing which warrants itsdisapproval nnder section 15Veconclude that agree ment No 9218 isareasonable and equal condition or conrerence mem bership and isnot discriminatory asbetween carriers detrimental tothe commerce of the United States contrary tothe public interest or otherwise violative of the Act Itshould beapproved under section 15of the Act Anappropriate order will beissued Chairman Harllee and Commissioner Barrett dissent from the majority opinion and their views thereon will besubsequently expressed FEDERAL fARITIME COMMISSION No 1100 Sub 1INTHE MA ITER OF AGREEMENT No 9218 BETWEEN THE MEMBER LINES OF THE NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND THE CONTINENTAL NORTH ATLANTIC VESTBOUND FREIGHT CONFERENCE This proceeding having been instituted upon our own motion and having been duly heard and full investigation of the matters and things having been had and the Commission onthe date hereof having made and entered of record areport onfurther hearing stat ing itsconclusion and decision thereon which report ishereby referred toand made apart hereof Itisordered That agreement No 9218 ishereby approved By the Commission FEDERAL MARITIME COMMISSION No 1100 Sub 1INTHE MA ITER OF AGREEMENT No 9218 BETWEEN THE EMBER LINES OF THE NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND THE CONTINENTAL NORTH ATLANTIC VESTBOUND FREIGHT CONFERENCE ohairman Harllee and 0ornmissioner Barrett dissenting While the majority purports toagree with the open door policy regarding admission toconference membership ithas proceeded toplace obstacles inthat doorway never intended byCongress



INTHE MATTER OF CONFE ENCE AGREEMENT NO9218 177The Antitrust Subconunit eof the qommittee onthe Judiciary has observeCl that Since 1940 the Oommission or itspredecessors have committed themselves toanaffirmative policy of assuring relMively easy access toconference mem beship for newcomers Support for this position can befound at least indirectly inthe Shipping Act itself Itissafe togeneralize bysaying that today asamatter of lawaline inust beadmitted toany steamship conference pro vided itbas tbe a1bility tomaintain and bas the good faith intention of institut ing aregular service inthe trade included withht the ambit of the oonference af 1eement Emphasis ours 1By approving agreement No 9218 hmvever the Commission isnow sanctioning anagreement which would allow each conference toimpose upon applicants acondition for membership affecting their participation inatrade not included within the ambit of the confer ence agreement Thus the Vestbound Conference may now prevent itsmembers and prospective members from operating asindependent carriers inthe eastbound trade from the United States toContinental Europe inour view adifferent trade entirely Inasimilar manner the Eastbound Conference may influence the participation of itsmembers inthe westbound trade Apropos of such acondition the House Antitrust Subconunittee sinvestigation showed that Various reasons have been offered oer the course of years for excluding applicants from conferences Since itisnow recognized byconferences that fewifany of these alleged justifications would beconsidered valid today inview of the Board sopen door policy with respect tomembership current efforts toexclude new members from steamship conferences have had toassume more subtle guises These have taken the form of efforts topersuade applicants toremain outside the trade because of the thinness of traffic delay and pro crastination inthe processing of applications for admission or exacting asconditions of membership agreement with respect torate practices inareas beyond the scope of the conferenoe Unless vigorously enforced terefore the Board sopen door policy may prove largely hortative inlight of the many devious means which conferences continue toemploy togainsay admittance tooutside lines iEmphasis ours 1The concern expressed bythe subcommittee over the very type of agreement now approved bythe majority isnot inthe language of itsopinion anexcessive deference toformality Itisanexpression of concern over what could beahighly anticompetitive device dis advantageous tomany carriers inthe trades served bythe conferences As pointed out bythe Examiner the respondents have chosen tomain tain their separate existence notwithstanding the ircontention that Ei 11Report of the Antitrust Subcommittee of the House Committee onthe Judiciary HRept No 1419 87th Cong 2dsess p971962 2Report of the Antitr ust Subcommittee of the House Committee onthe Judiciary HRept No 1419 87th Cong 2dsess p981962 8IfMO



178 FEDERAL MARITIME COMMISSION the two trades are inreality but one The only reasons proffered for the retention of their separate existence are some rather vague refer ences toadministrative reasons 3Respondents point tothe unique competitive position of the one way operator asjustification for the imposition of the membership condition here at issue Yet the record contains not one scrap of evi dence that such competition has ever been faced bythe conference inthe absence of tJhe proposed condition 4The entire testimony onthis count isprospective only and iscontinually characterized bysuch prefatory phrases asItisconceivable Itmay well beor Itispossible Such conjecture isathin thread byvhich tosuspend acondition tomembership particularly inthe face of the announced policies of the Congress this Commission and itspred ecessors 5Vhen the conj ectures frespondents are weighed against the experience of Finn Line which for economic reasons resigned frOln the Eatbound Conference rather than join the Vestbound Confer ence we find itdifficult tounderstand either the maj ority sreasoning or itsconclusions The record shows that the ability tooperate asanindependent isasubstantial factor inallowing anew carrier tobreak into atrade As one witness the agent for Finn Line inthis country testified Aobviously being new inatrade and coming into the vVest bound Conference asanew line certainly this would apply toany trade itwould bevery difficult tosucceed quoting the same rate asagainst lines who had been inthat trade for years oj QThen itisyour opinion that togoconference would require aconsiderable amount of effort toestablish adifferent contact AVewould have naturally lost all of our customers that we had developed asanonconference line and then going into the conference we just would have tostart afresh and develop new customers Aline sstatus asanindependent has been avaluable opening wedge inthe trades served bythe two conferences Vhen inthe exercise 3Respondents point tothe fact that different representatives attend the meetings of the respective conferences We fail tosee the efficacy of the point particularly inview of virtually identical membership inboth conferences Indeed the testimony onthis point seems toindicate merely that the two conf rences are not prepared toconsider forming asingle conference at the moment Finn Lin was formerly amember of the Eastbound Conference and operated west bound asanindependent but the record nowhere discloses any injurious effect onthe Eastbound Conference soperations byvirtue of Finn Lines unique position There are noexhibits or testimony inthe record which provide any basis for area sonable determination astothe number of dual capacity shippers Iethe person who both exports and imports inthese trades or the amount of cargo they ship Thus there isnoway of determining the degree of probability that the fears of the respondents would berealized without the proposed condition 8FMC



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 179 of aline sbusiness judgment2 itfelt that itwas sufficiently established inthe trade tobeable toget the advantage of conference membership and still hold itscustomers itwould apply for conference member ship The record further shows that while some goods moved inbthdirections this was generally not the case Itisonly natural there fore that acarrier sfortunes eastbound and westbound did not develop at precisely the same rate and there might beaconsiderable period of time when his busilless judgment would dictate that heoperate conference inone direction and nonconference inthe other Thus under the subject agreement inorder toshare the advantages of conference membership inone direction acarrier might beforced toassume adisastrous loss of business inthe other The views of the maj ority tothe effect that rate disparities can bebetter eliminated through this agreement ispure speculation and inany event irrelevant The membership of the two conferences isprac tically identical now and itisdifficult tosee just how the requirement of common membership can possibly contribute toasolution of the problem of inbound outbound rate differentials GIfthe problem were that simple the Commission would we are snre seek legislation which would authorize only two ayconferences The approval of this anticompetitive exclusionary device contravenes not only section 15of the Act but runs contrary tothe maj Ol itis desire for afree competitive economy inthat trade vVhile itistrue that reasonable conditions have been approved they have been routine innature designed mainly tomeet conference expenses and insure the financial integrity and operational readiness of the applicant Many conferences have admission fees which range frOln 100 to2500 One conference exacts areadmission fee for lines seeking torejoin the conference within 3years after resignation Abond or security deposit inlieu of anentry fee isrequired byanum ber of other conferences Several conferences impose both anadmis sion fee and anindemnity bond However even anadmission fee high enough todeter some smaller carriers from entering the confer ence has been disapproved asdetrimental tothe commerce of the United States Pacific OOGr 3t E1trol eCtn Oonference 3USMC111948 Inour view any further inroads onthe open door member ship policy beyond the requirement that the applicant beoperating or show intent or ability tooperate inthe trade and such other routine conditions asdescribed above are contrary tothe essential 6Inthis connection the majority would appear toaccept statements made before the Joint Economic Committee asfacts proven here and which are entitled toweight inreaching our decision inthis proceeding Until the parties tothis proceeding have been aft orded anopportunity totest the validity of such statements they cannot beused asabasis for our decision here 8FMC



180 FEDERAL MARITIME COMMISSION and well defined administrative policy governing conference member ship and are unreasonable unjustly discriminatory asbetween carriers contrary tothe public interest and detrimental tothe com merce of the United States Tewould uphold the Examiner and dis approve the agreement asimposing anunreasonable condition onmembership incontravention of section 15Signed THOMAS LISI Secretary 8FMC
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No 1072

INVESTIGATION OF CERTAIN PRACTICES OF

STOCKTON ELEVATORS

Decided June 30 1961

The record does not show and will not support a finding that either respondent
participated in any act which was unjust unfair or unreasonable Accord

ingly neither the initial paragraph of section 16 nor the last paragraph of

section 17 of the Shipping Act 1916 are shown to have been violated

H Stanton Orser for respondent Stockton Elevators

Alexander D Oalhoun Jr for respondent 1itsui Co Ltd

Frank G01mley and Robert J Blackwell Hearing Counsel

REPORT

BY THE CO 1MISSION Thos E Stakem Vice Ohairmatnj Ashton

C Barrett James V Day OOmmissioners

This is an investigation on our own motion into 1 the practices
of Stockton Elevators in connection with terminal charges assessed

the Department of Agriculture and other owners shippers or

exporters of grain during 1961 and 1962 to determine whether the

Elevator may have violated sections 16 First and 17 of the Shipping
Act 1916 and 2 into the transactions between the Elevator and

1itsui Co Ltd to determine whether Mitsui violated section 16

of the Act The Examiner concluded that neither the Elevator nor

Mitsui had participated in any act which was unfair unjust or

unreasonable within the meaning of sections 16 and 17 and that the

proceeding should be discontinued Hearing Counsel filed exceptions
to the initial decision

The exceptions are in the nature ofgeneral conclusions that Stockton

Elevators in granting allowances or commissions to Mitsui engaged
in a practice which wasunjust and unreasonable in violation of section

17 of the Act and Stockton Elevakors in arranging for Mitsui to pay

wharfage at a reduced rate engaged in an unjust and unreasonable

8 F M C 181



182 FEDERAL MARITIME COMMISSION

practice in violation of section 17 Hearing Counsel agrees that

there is no meaningful disagreement as to the facts and in essence

the exceptions are nothing more than a disagreement with the Exam

iner s evaluation of the evidence A careful consideration of the
record leads us to the conclusions that the exceptions are without
merit and that findings and conclusions in the initial decision are

well founded and proper Accordingly we adopt the attached exam

iner s initial decision as our own and make it a part hereof

001Tllmissioner Patterson dissenting
Stockton Elevators Elevators is an other person defined in the

first section of the Shipping Act 1916 Act as a person carrying
on the business of furnishing wharfage or other terminal facili

ties in connection with a common carrier by water andis a respondent
herein subject to our jurisdiction There is no dispute as to Elevators
status nor as to the facts which show respondent required Mitsui

Co Ltd Mitsui a consignor to pay wharfage in amounts from

to 1 cent a bushel less than the applicable tariff rates in 1961 and

1962 and less than other shippers were required according to the
tariffs to pay during the same period for identical services

The Examiner found that the Director of the Port of Stockton
agreed to charge Mitsui wharfage at one cent per bushel for not

more than ten thousand tons rather than one and one half cents per
bushel as provided by the Port s then effective tariff Elevators

manager and vice president Mr Harley aclmowledged a similar agree
ment The manager agreed that in response to requests by 1itsui if

Elevators felt a need for business and we could afford a one half cent

per bushel or 20 cents a ton orwhatever it might be to make a trade

possible he would authorize them Mitsui to try to make the trade

A July 14 1961 debit memo from Mitsui to Elevators refers to Y2
cent per bu 658 28 above arrangement made through Mr Harley
Mr Lyons 1r Lyons was an agent of Mitsui Mr Harley wrote

Lyons Idon t deny the agreement Idon t remember it Will you
refresh my memory Mr Harley replied on August 3 1961 re

ferring to May 26 notes showing we agreed on a one half cents lj2
per bushel discount in order to realize thisbusiness

Other notations references and conduct of the parties substantiate

the existence of a continuing agreement to allow Mitsui less than the

tariff wharfage by means of lower charges refunds or direct pay
ments to Mitsui

The tariffs in effect during the period covered by the transactions

in evidence were the Port of Stockton s tariff No 3 superseded by
tariff No 5 which provided up to June 30 1961

8 F M C



INVESTI GATION OF STOCKTON ELEVATORS 183

Rates provided in this item are in cents per 2 000 Pounds or 40 cubic feet
Column A Rates apply for Inland Waterway Trade

Column B Rates apply forCoastwise Trade

Column GRates apply forOffshore Trade
A B C

Merchandise n s in bulk direct between vessel and car

truck barge or terminal or direct to or from another

vessel 21 35 50

The wheat in question was transported to Japan Formosa Korea

and elsewhere so column c applied
Elevators regulation provided wharfage is applicable to all grain

moving to and from vessels over our dock at rates published in Port

ofStockton tariff No 3

Before June 30 1961 the Port of Stockton hilled Elevators for

wharfage and Elevators passed the charge on in its own billing for

wharfage pursuant to the Elevators tariff regulations
After June 30 1961 pursuant to Federal 1aritime Board agreement

No 8695 approved January 3 1962 Franchise To Operate Shipside
Grain Terminal Elevator Elevators charged wharfage directly under

its own tariffs Elevators tariff No 1 original page No 9 section

B Vharfage effective July 1 1961 provided for wharfage in

identical terms as the Port s tariff and no longer used the Port s

tariff hy reference During both periods the effect on Mitsui was the

same and Mitsui did not pay the tariff wharfage at the same time

that Government agencies were required to pay the full 11 2 cents

per bu

It was established that 50i per 2 000 lbs or 40 cu ft is equal to

1 cents per bushel

Pursuant to the agreement and before June 30 1961 the following
typical transactions involving lower charges were proven

1 Elevators by invoice elated April 7 1961 No A10665 billed

fitsui wharfage on wheat loaded on SS Oregon Bear 3 161 620 lbs

or 52 693 67 bu at the rate of 0 01 per bu and total charges of

526 94

2 Elevators by invoice dated April 27 1961 No A10737 billed

Mitsui wharfage on purchase of wheat ex eee for loading on

Oregon Bear 3 306 900 lbs or 55 115 bu at the rate of0 01 per bu

and total charges of 55115

These two transactions were pursuant to the agreement betw en the

Port of Stockton and Mitsui and to the arrangement whereby Ele

vators passed on the Port s charges which were 1 cent per bu instead

of 1Y2 cents as they should have been under both tariffs

Pursuant to the agreement and after July 1 1961 when Elevators
obtained the franchise the method of dealing with Mitsui changed

8 F M C
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Mitsui was no longer charged wharfage but billed Elevators and

was paid directly as follows

1 Mitsui by debit memo dated July 14 1961 on a Ohina Bear

total shipment of 7 899 520 lbs 131 658 66 bushels of soft white and

dark hard winter wheat billed Elevators V2 per bu 658 29 with

the notation Above arrangements made through Mr Harley1MI
Lyons The arrangements related to wharfage payments

2 Mitsui by debit memo dated February 7 1962 for wheat

allowance billed Elevators as follows

Oregon Bear 31 884 92 bu @ 1t bu your invoice No B2070 318 05

6 869 036 lbs @ 20t SIT 686 90

Fai1 porL 78 630 33 bu @ 1tt bu your invoice B2070 786 30
California Bear 55 118 12 bu @ ltbu 551 18

WasMngton Bewr 63 568 55 bu @ 1tt bu 1635 69

25 766 bu @ 1tbu 257 66

Anna 0 4 300 IS T @ 33tS
T

1 419 00
Lancelot overcharge per your invoice B2274 882 00

Total 5 536 78

3 Elevators by invoice No B2746 dated March 19 1962 to Mitsui

stated we credit your account for wheat allowances on 3 ships
listed a total of 1 873 77 at rates of 20 cents per ton and 1 cent per
bushel

Elevators paid directly the foregoing billings or gave Mitsui credit

The purchases of the heat were proven as well as the movement

through Elevators facilities Evidence of charges of full 1112 cents

per bu wharfage to Commodity Credit Corporation Agriculture Sta
bilization Conservation Service E D vVilkinson Gr Balfour

Guthrie and Port of Stockton was in therecord

On the shipments covered by Item 1 the record showed Elevators

billed Commodity Credit Corporation andthe latter paid July 11 1961

charges amounting to 1 974 88 for Wharfage as per Port of Stock

ton Invoices SS Ohina Bear The allowances to Mitsui are no longer
expressly stated as being related to wharfage but follow the original
arrangement in being measured as V2 and 1 cent per bushel The

transactions in Items 2 and 3 followed the same course The pay
ments were posted in Elevators records as Conditioning Wbea t

although no conditioning service was performed by Mitsui

Other record evidence showed that Mitsui was the addressee of

letters of credit covering the financing of the wheat and confirmed

the various sales to purchasers in the Far East The letters of credit

required Mitsui to provide documents including full set of at least

two clean on board ocean bills of lading marked freight prepaid
in order to receive payment from the buyer s credit established in

8 F M C
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Mitsui s favor Mitsui was thus shown to be the owner or party
controlling the shipment of the wheat through Elevators terminal

facilities and over the Port s dock facilities into the transporting
ships in accordance with instructions from buyers who were also the

shippers sales were made fob

From the foregoing facts it is found that

1 Elevators arranged and participated in transactions whereby
Mitsui was allowed to obtain wharfage at less than Elevators tariff

regulations applicable to and paidby others

2 Elevators made payments to Mitsui called allowances not made

to any other customers and permitted Mitsui to obtain wharfage serv

ices without charge although under the same circumstances other

customers would be liable for wharfage pursuant to the terms of

Elevators tariffs

The variance between what Elevators records stated payments to

Mitsui covered i e performance of a service and what actually
happened i e no service was performed conceals a continuation of

a practice of giving Mitsui an allowance in the form of a rebate of

part of the wharfage actually due by means of the lower wharfage
billing by a shifting of the obligation to pay wharfage to a govern
ment agency and thereafter giving Mitsui an allowance payment
measured in the same manner as before Normally wharfage is paid
by the person who owns or controls the cargo In this case such

control or ownership is found to be in Mitsui Terminal Rate In

creases Puget Sound Ports 3 USMC 21 at p 24 Mitsui was

relieved of this obligation and got 1 cent a bushel in addition but

no othercustomer wassimilarly treated

From these findings it must be concluded that in arranging a reduc

tion in wharfage chargeable to Mitsui and in making allowances and

repayments to itsui on account of wharfage and not to other cus

tomers contrary to its published tariffs applicable to the public Eleva

tors has not observed a just practice relating to or connected with the

handling or delivering of property consisting of wheat in violation

of the second paragraph of section 17 of the Act The Examiner

should be reversed onthis issue

It is further considered that the Examiner was correct in holding
that neither Mitsui nor Elevators as an other person subj ect to the

Act violated the first paragraph of section 16 as charged because the

prohibition applies only to obtaining transportation by the proscribed
means Wharfage is not transportation

Section 17 does not apply to consignors therefore Mitsui has not

violated section 17
THOMAS LISI

Secretary
8 F M C



FEDERAL MARITIME COMMISSION

No 1072

INVESTIGATION OF CERTAIN PRACTICES OF
STOC TON ELEVATORS

This proceeding having been instituted on our own motion and hav

ing been duly heard and submitted by the parties and full investiga
tion of the matters and things involved having been had and the

Commission this day having made and entered of record a report
containing the conclusion and decision thereon adopting the initial
decision of the Examiner which report and decision are hereby re

ferred to andmade parthereof

1tis ordered That this proceeding is hereby discontinued

By the Commission

186

Signed THOMAS LISI

Secretary
8 F M C



FEDERAL MARITIME COMMISSION

No 1072

INVESTIGATION OF CERTAIN PRCTICES OF

STOCKTON ELEVATORS

The record does not abow and will not support a Rnding Rhat either respondent
partlc6pated in any act wDich was unJust unfair or unreasonable Accord

ingly neither the initial paragraph ot section 16 nor tDe last paragrapD
of seetion 17 01 the1918 Aet are shown to bave been violated

H StamtanOrser for respondent Stockton Elevators

A7exnder D Calhoun Jr for respondent biitsui R Co Ltd

FrankGormley and Robert J Biackwell Hearing Counsel

INITIAL DECISION OF SOHN DZARSfIALLpEADfINER

On October 1 1J62 the Coinmission pursuant to section 22 of the

Shiping Act 1916 as amended the Act instituted on its own motion

an investigation 1 into the practices of Stockton Elevators the
Elevator in connection with terminal charges assessed the Depart
ment of Agriculture and ather owners shippers or esporters of grain
during 1J61 and 1962 to determine whether the Elevator may have

violated sections 16 First and 17 of the Act and 2 into the transac

tions between the Elevaor and Dlitsui Co Ltd DZitsui to

determine vhether Dlitsui violated section 16 of the Act The order

of investigation names the Elevator and 1lfitsui as respondents
Hearina were held October 1S 1962 and November 27 1962 at San

Francisco Calif Following the close thereof Hearing Counsel filed

proposed findina of fact and condusions of law Thereafter the

Elevator Dlitsui and Hearing Counsel filed briefs Diitsuisbrief cas

accompanied by a motion to dismiss ns to itself By reply Hearing
Counsel requested that the Commission deny the motion The Ele

vator did not file a reply but in its aforesaid brief urged that Tlitsui

be dismissed from the proceeding On DZarch51963 the Commission
ruled that the motion presented issues which wuld not pmperly be

resolved ttt the then existinb stage of tleproceeding and thttit would

therefore ba held in abeyance pending the Esaminersinitial decision
and the submission of the entire case for final decision

8 FMC 187
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THE FAGTS

IdentitJ of respondents
The Elerator is a private corporation whichoilsandoperates s a

public utility grin elecators and terminalfacilities at tlie Port of

Stockton Calif Italso maintains additional grin storage facilities
in arehouses lacated from 12 to 3 miles from tlle terminal The

primry area served consistsof the entire Great Central Vtilley from
Red Bluffdown to Bakersfield A secondary tire includes 1Tevada
Utah and southern Idho As the hereiiiafter referred to Oriental
market for hard red inter hetdevelops the EleTator vill lso
serve the Nlidestern Sttes especially Knsas Colorado and
Nbraska Over thept it has handled or processed commoditiesfor

virtually every grin farm of any size on theiest cost In order of
magnitudeits main custiomers re the local farmers local grain dealers
and merchntsinternational grain traders eYporters and importers
and the US ommociity Credit Corpoit1tlOI1 CCC Normally it
does not own aiiy of thegrain that ithndles

Mitsui not connected ith the steamshipline of the same name is
a grain trading company ithofices in Portlnd Oreg It does not
own or operateany elevators on the west coast tind its business is in no

way competitiveticiththat of the CCC Durinb 1960 and 1961 Dsitsui
stored quntities ofitsovn rain at the Elevator boubht grain from

CCC bothfobvessel and in store at the Elevator and in sonie

instances shipped its own grain from the Elevator

Tarehouse tariffs and 2vlLarfaqe tarifjs
At least since June 1955 the Elevator hs operted under Ware

housemnnLicensa No3088grnted by tlie Production ndlIarket

ing Administration Deptirtment of Agriculture pursunt to the
United Sttes rarelrouse Act7USC1 241 et se Its 2vureliouse

tariffor storin and handlinb grain in bulk efective June 15 1955
and filed viththeDeprtanent ofAriculture June 20 1955 proided
that Tharfage is pplicable to ll grain moving to and from vessels
orer our clock atrtes published in Port of StocktontriffNo 3 1

There as no indication in the Eleatorstarif of the specific rates or

rules pplied by the Port of Stocltonthe Port in determining its

vharfage charges These charbes cere tissesseci bythe Port which in
most instnces submitted its invoices directly to and received payment
directly from the user

In July 1961 the Elevator entered into anbreement vith the Port 2

under which the Elevator wasgranted afrnchiseto operate a shipside

1This was eventually superseded by Port o4 Stockton tarig No 5
2 This Agreement waseecuted bs Stockton Port District on June 23 1961 and bs Stock

ton Elevators Inc on Julv 5 SA61
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grain terminal elevator This wasduly approved January31962 by
the Federal Maritime Commission as agreementNo 8695 As an

ticipated by the terms of the agreement the Elevatar issued on July
1 1961 effective the stirrie date its terminalTariff No 1 Naming
RaitesIules and Regulations E1pplying at Facilities of Stockton
letors Section B thereof prescribed a 2vlzar fage rate appli
cable to wheat shipments in bulli in the offshore trade of 50 cents per

2000 pounds 3 or 40 cubic feet This rate vas the same asthatcan

tained in the Parts tariff The agreement in providing for payment
by the Elevator to the Part of certain sums basedupnthe tonnage
movementsof specified cargoes and the harfage and service charges
earned by the Elevatar egpressly contemplated the reductianafharf

tige and otherchrges on brain originating as did the grain in this

case outside ofCalifornia

By cancellation supplement No 1 effective July 1 1961 the Port

canceled its counterpart tariff and served notice that future rates
rules and regulations would be as published in the Elevatorstari

No 1 Thereaterthe Elevator issued andfiled ith he Department
of Agriculture a revised vareho2cse tariffeective July101961 This

provided thatwharfage is applicable to algrain moving toandfram

vessels over our ock Luider Wharfinger Tariff pwblished July 1
1961 Although not required by law or regulation copies of all of

theabove ariswere valuntarily submittedbo the Commissin or its

predecessor for information

Demands in excess of Eletiator capacity
The Elevatorsproblems as a terminal operator are more compli
ctedthan others throughout the country because it serves an extensive

nd important producing re nd consequently a considerable pait
of its business comes directly from theharvesters The volume of

grain to be received followiilg given spring or fallhrvest cannot

be forecast with certainty TTOr can the capacity thatthe levaor

will have open or available at any future time On occasion there

have beentoto three hundredtrucks as ticell as a number of railcars

awaitin discharge The trucks must be returned to the fields as

promptly as possible in order to pick up additional loads and the hold

ing of the railcars results in congestion on siclings and the accrual of

demurrage charges V11i1e most of thenonGovernment commodities
orsocalled free stocks are moved to the Elevator under schedules

providing at least approimate times for egport shipment the CCC

aFuture rePerences to quantiries of wheat are mainly in terma of bushels For converaion

purposes 60 ponnds equals 1 bushel 33 bushels equals 1 short ton and 50 cents per
shoit ton equals 1iz cents perbushel

The record shows that the principal commodities handled by the Elevator are wheat
rice corn barley and milo

8FMC
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stocks are ordinarily cleposited for an indefinite period pending a

buyer an unknovn buyer who may come forward within

short time or not for a prolonged time The CCC does not as agen

eral practice ship grain on its own account Moreover the Elevator

does not and for corporate organizational reasons not clearly disclosed

by the recordcnnot engage in the grain merchandising business

The Elevator as a pirblic utllity and as a commercial enterprise is

obligated to egert every reasanable eort to provide thehandling
processing and storage services required by its customers especially
thase in the 1QCa1 area hen it becomes inadvertently overboaked or

grain awaiting receipt egceeds capacity there are three possible
solutions

a Leave railcars on derriurrage until space apens up This is

egpensive and can only provide limited additionalcapacity for limited
times

b Rehandle the grain and truck itto warehousesaway from bhe

terminal elevator and then back for shipping This costs at least

150 a ton 45 cents per busllel and outsidewarehouse space is not

always available

c Arrange far immediate shipmentof some commodity thereby
freeing space Since theCGC sells only to thase who come ta buy
nd the Elevator cannat engage in grain znerchandising this involves

solicitation of the cooperativeeorts of grain traders to egpedite
egport sales

Proqram to develop Oriental gravn market

Hard red vinter wheatfrom the Great Plains area a highprotein
vheat used for bread flour constitutes thepredominant grain surplus
in the Un2ted States Historically egports have been almost entirely
through gulf Great Lakes and Atlanticports to Eurapean and Near

ast markets During the late 1950sthe Department of Agriculture
through its Commodity Stbilization Service working vith a

number of Micwest farm groups represented by the Great Plains

Vheat Market DevelopmentAssociat7on port authorities up and

down the west coast grain traders and railcarriers initiated a con

corted effort to develop a market for thswheat in the Orient

Japan Korea and Formosa The Elevator and Mitsui were in the

forefrontof this activitiy John Harley the manager and a vice

presidentof the Elevator over a period of more than 3 years con

tributed thousands of hours to this program It was recognized
that this market offered the only sizable growth potential for wheat

consumption and could provide an egport autlet for as much as 50

millionbushels ayear This ould not only resultin the Governments

reoovering the funds invested in surplus stocks of this grain and

avoid continuing storage egpenses but would also beneficially aect
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Vith cantinued appreciationfor the work that you and sour association are

doing I am

Sincerely yours s CLARETCE DPALMBY

Clarence D Palmby

dssocyiated Admvnistrator

In November 1960 the railroads reduced the brain freight rate from

the iYlidwest to the vest cotist from 90 cents perhundredpounds cwt

to 82 cents per cwt This however was insufficient to overcome the

advantage held by the Canadians and efforts were continued to obtain

still lower rates Under dteof January 16 1961 the Secretary of

Agriculture addressed a memorndum to the Under Secretary and

Assistant Secretaries of the Departnzent Thich in pertinent pait
stated

Subject Epanded Agricultural Export Activities

I approve and endorse the recoinmendations from the Coniuiittee on Agricul
tural Eaports on wasand mens of ezpanding US agricultural eaports These

recommendations listed belov are the result of studies made as directed in

memorandum No 1441 May 31 1960 and take into account the past several

years of highly successful market development activities by the Department and

cooperating farm and trade organizations
In order to give American farmers thebest possible opportunities foreapanded

markets and to give the free orld fullest adantage of our agricultural abun

dance you are requested to take appropriate steps to put these recommendations

into operation as rapidly as possible
1 EPORT POLICY

1 Develop ezport policy to improve the competitive position of US hard red

winter wheat inFar Eastern markets

Throughout 1960 and 1961 the movement of hard red winter wheat

through west coast ports to the Orient continued to be of a promo
tional nature Fuially in May 1962 the rail freight rate as further

reduced to 70 cents per cmt which rendered the Midwest wheat com

petitive with the Canadian heat Reference to subsequent develop
ments is noted by the follotiing item contained in a Department of

Agriculture release dated December 5 1962 covering trade problems
discussed by Secretary Freeinan and Japanese MinisterofAgriculture
and Forestry Shigemasa

The discussions also ranged over Japansgroing interest in imports of high
quality hard winterRbeat from the United States and of its continuing interest

in imports of western vhite wheat Secretary Freeman pointed to the steps
taken b9 the United States to obtain necessary freight rate adjustments and to

make stocks of wheat available at vest coast locations in order to facilitate

Japanspurchase of winter wheat

Transactions in issue in t1is investiqations
Immediately following the first rail rate reduction in November

1960 the various interests that were 7orking on the program decided

eDetails regarding individual shipments are contained in the appendig hereto which is

mrnnrAted in thPSe finAinanf PArt
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that despite the fact that the rail rate gap had not been closed they
should maka every effort to get grin out from thelIidwest through
the Elevator and into the Orient in order to maintain the interest of

the oriental buyers and in order to slloT goodfith in the rail
carriers veryone agreed thtit was the necessrything to do that

4nce you strta promotion yOLl just cntstop it Uectiuse the fellov

hasntbeen able to bend quite as ar as you anted The oribinal
Ilan tivas to solicitorders from buyers in the Orient and then pui
chase the amount of ticheat required from free stocks in the Midest
This would get the wheat movinb and demonstrate the potentilto the
railroads and to theoriental buyers

Mitsui while realizing that movement of the wheat at the then e
ective 82cent rail rate vould be very dificult volLUiteered to ttempt
it Mr Harley although not requested by Mitsui to do so Jeilt io
Elmo Ferrari director of the Port nd told him that elen though
the rail rate deemed necessary had not been obtained n attempt
would be made to move some wheat out of the l2idvest into oriental

markets but that sacrifices would have to be made by everyone DZr
Ferrari abreed thtthe Poitould help by charginb wharfage at 1

cent per bushel for not more thn10000 tons rather thnthe 112 cents

per bushel provided by the Porsthen effectivettirif Hoever after

purchasing 52694 bushels from free stocks lield by farmers and deal
ers in Kansas Colorado and Nebraska ancl shipment to the leator
it became apparent that the loss to Mitsui voLldbe egcessive Accord

ingly an additonal 55115 bushels the balance required to make up
the total needed to satisfy salesj11C1had already been arranged
vere purchased from CCC stoclis in the Elevtor The terms of this

purchsewere in store rtither thanfobvessel Rs the CCC 11eRt
had to be blended with the fiee stoeks in order to provide the clesirecl

protein content The only way this blending could be accoinplished
was to buyinstore

This shipment totaling 107809 bushels as lifted to tlie Oregon
Bear on or about 1pri1 27 1961 for esport to the Orient The Port

contrary to its usual though not entirely consistent practice of billing
vharfage chrges directly to the user addressed its invoices to the
Elevator These ere for 5115and 52694 or ti totlof107309
representing the agreed upon vharfage charge t1 cent per bushel
The Elevator merely attached the Ports invoices to its oncover in
voices in the same amount and forvarded them on to Mitsui llitsui
made payment of the full amoLUlt to the EleTator and the leTator
issued its check in the same amount to the Port This asawash
trnsaction in hich the levtor vas notlllllb 1110itlllll 1 CO11ClL1Tt
Its ticcountant tinb on hisoninitiative posted the nlounts in the

ordinary boolsof account under Prepaid Tharfe and imme
cliatelv charedthem outbv invoice to Mitsui
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In addition to the foregoing shipment through the Elevator to the

Orient there are five other shipments in issue in this proceeding All

involved the purchase by DZitsui onfobvessel terms of CCC

heat stored in the Elevtor Vharftige charges at the rate of 50

cents per ton 112 cents per bushel prescribed by the tariff were paid
by CCC The Elevator at least onc2 by check and otherwise by ac

count creclitlnirlto DZitsui soctilled llowances vhich varied from

12 cent per bushel to 1 cent per bushel to 20 cents per ton This

heat totling 4fi5265 bushels had been sold by Mitsui to buyers in

Lhe Orientlmarletbut as L1Ir Harley freely testified this fact was

not the consideration for the Elevatorspayment to Mitsui of these

1lotinces amounting to363641
The Elevatorspurpose involved two separate and distinct operating

problenls The fiist concerned teinporary but acute space shortages
eperienced CLl1111 the 1961 spring Rnd fall harvests Its facilities

ero overtaied on a number of occasions At times necessary addi

tional space at or within reasonable distance of the terminal was

ulobtinableerel ol ternporrybasis iVlr Harley in keeping with

his usual practice increased his efforts to get various grain tradersand

others enbged in the brain egporting business to egpedite sales of
CCC Thetfor erlyeport Numerous such sales were arranged and

consummated wider the usual terms and conditions common to this

traclebutthevoumemoved asnatalays suflicient to remove thecon

gestion problem William A L Lyons a grain trader representing
1Iitsui s resident bent in its Portland Oreg office wasparticularly
cooperatie in these circumstances In most instances the sales which

lie as able to tirrLngeere on at least breakeven basis and no allow

inces erepaid There were several times however when he found

rhlt the price he ould have to pay CCC for vheat washigher than

coinpetitive orldmrkets and thattheseparticular sales could only be

mdeat a loss He reported these findings to Mr Harley indicating
the potential volume of whetand finncial loss concerned in terms of

so much per bushel orper ton After considering the dollar amount re

quired to mke up the oss theeieiicies of the Elevatorsspace

roblems nd thevilbility ofalternative solutions Mr Harley
oilld clecide liich of these possible sales he should tellTZr Lyons to

forgo and rhich lie should ask him to try to make itbeing understood
that the Elevator vould assume the loss

In those cases identified in the appendig hereto as shipmentsITO 2
prtof 5 nd 6 i2r Lyons at the request of Mr Harley sold

364830 bushels ofhetto buyers in the Orient and received allow

ances from the levator totlilig24206 These allovances were

computed to offset the losses thttiould otherwise have been sustained

Vhile the record contains interchangeable characterizations oP these transactions se
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Yn August 1962 a Deparment bf Agriculture auditor Mr Olen

Lane undertook an audit of the Elevatarsbooks covering the period
January 1 961 to July 1 1962 iVlr Harley suggested that if it

would be of assistance to hiiiin the preparation of his report to his
stiperiors lie MrIttley vould be tivilling to prepare ineno7i

dum regarding the wharfabe reduction and theallowances tha hact
beengrnted Mr Laneareed and an August 24 1962 Mr Harley
avo him a memorndumcontaning frank and specific references to
these transactions

THE POSITION OF PdRTIES

1here is no relymeninbful disabrernentbeteen the parties as

tothe facts here concerneci Differences go only to the conclusionst
be drawn therefram nd the imterpretations olaw pplicable thereto

Hearing Caunseltlrethtin granting allowncesto 3Vlitsui the
letor engged in a practice whch was unjust andunreasonablein
1iolLtian fsectioil 17 that inarranging for1Iitsui to pay wharfabe
ta reduced rate itsinilarly engaged in an unjust and unreasonable

pracice in violtion of section 17 and that 1n acceptingharfage tit

lessthnthe applicble tariff rate Mitsui violated the introductor3T
plragraph of sectian 16 of the 1ctItis the proposal oF Hearing
CoLUiselthatthe Gammission should accordingly 1 by rule prescibe
ihittleFIeltor cease ancl clesist from aying allonees to users o
i tsflci1 i tzes in connection mith the movement of Governmentowned
rin tind 2 direct the Elevatar to recover from Mitsui a the
difference betveenthe applicable rate for wharfczqe andthtactiially
paid and b the allowances granted 7n connection with the
overnmentovnecl brain

The levatorRiid Mitsui urge that the investibation has failecl to
sha that either hasoltedany sectionof the 1ct

The pplicableparagraphs of sections 16 and 17 provide
EC 16 That it shall be unlawful for any shipper consignor consignee

forccrarder broker or other person or ans oflicer agentor emploeethereof
kiroringly and willfullydirectly or indirectly bs meZns of false billingflse

clssification false veighing false report of weight or bs an9 other unjust or

uifairdevice or means to obtlin or atteuipt to obtaintranspoitationb ter
for properts at less tban the rates or charges hich would otherwise be

applicable
SEC 17 Eers such carrier and eeryother person subject to his Act

shall estaUlish obserzeand enforce just and reasonableregulaions and practices
relating to or conected wihthe receiving handling storing or delivering of

properts Whenever bhe board finds that ans such regultion or practice is

unjust or unreasonable it mas determine prescribe and order enforced a just
and reasonable regulationor practice

s By amende@ proposed findings and on briet Hearing Counsel noted that they would
not argue that the record establishes a violation of section 16First by the Elevator
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As recited by the foregoing facts this case concerns one shipment
involving a reduction in 2vlzarfaqe and five shipments involvingallo2v
ances 7Vith regard to theallovcrnces Hearing Counsel coirtend that

paymeritsto a userof terininal facilities orservices re kin to rebates
and constitutea prctice vhich ends to frustrate the fairness and

equality of tretment vhich the Actrequires be accorded 11 similrly
situated users thatlthough there was no existing competition rela

tionship between CCC and Mitsui they Teresimilarly situated useis
that bhe grnt of anything ofvlue to one user to theesclusion of

others is condemned by the Act Rnd that in these instances the

practice vas secretnndsurreptitious
Hearinb Counsel further contend that the Elevatorairanbed for nd

permitted a 2vJarfage reduction vhich Mitsui knowingly and will

fully by an unjust device or means receiveci thatthe harfage
reduction as in connection with the transporation of boods by water
that it resulted in payment by Mitsui ofaharfgecharge at less than
theapplicable rate therfore and thatwhether Mitsui wsashipper
or merely ti supplier ithinthe contetof section 16 is a distinction

withouta difference Egtensiva reference is given to the legislative
history of the introductorypragraph of section 16 9 tovlidtethe

position that the phrase transportation by ter encompasses
terminal servicesand is not restrictedto ctual atercrriage

The Elevatoron the other hand urges that in most instancesvhere
Mitsui bought nd sold Government grain from the Flevator at the

Elevatorsrequest in order to free up spce no allowances were made
that the five allo2vances here concerned ere isolated actions out of

hundreds of trades that they were open and bove board without
concelment or falsity made in the regular course of business and

fully accounted for thatMrHrley voluntarilyprepred a coinplete
memorandum disclosing thefcts thattlle Elevtorusuallyabsorbed
the costs of moving brain to other arehouses as well as ril demur

rage accuinulated duringthe interim but that in these instncesthere
vas no outside varehousing space Further tlitthe allowances

merely equaledthe difference between the orld marlettind the GCC
price and consequently provided no profitto DZitsui hat they were

paid as good consideration for he resultsachieved freeingup the

elevator and in each case constituted a much less etpensive solution

of the problem than availablealternatives if anythatit fias never

the practice of the Elevator to grant allawances asits management
knovs thtsuch a practice open ar hidden will destroy its business
and that Mitsui at no time solicited any allowance or reduction or

realized any profit therefrom did not knov when if ever it might
s Hearings on S 3467 Apr 28 1936 bePore the House Merchant D2arine und Fisheries

Committee 74th Congress



19S FEDERAL MARITIME COMMISSION

agin be calledupon to help and did not expect future allo7ances of

any kind

Finlly the levator contends thtit the 2vharfaqe reduction as

given as a contribution ar sacrifice by the Port 10 in support of the

pragram to promote thesle of surpluslidest hetit in the Orient
a program sponsored directly and tictively bytheUS Governinent
that its purpase was to assist in offsetting the then eaisting rail freillt
differential and thutthe Government mongits comtributions to the

proralnmoved severlprcels of hentfrom the Midest to tlie

west cost and absorbed the ril freight penlty In summRSytlze

Elevtor rgues thtit none of these trnsctians ere unjust unfiir

orunresanable aird thtno one as prej uciiced thereby in ny
Onthe contrRry it concluclesthtitthey cere beneficialto the GoTern
mentsprogramto promote the development ofthe oriemtal mrket
provided thefrmeiswith elevtorcpcity for their currentharvests
and improvedthis Nationstradeblance

DZitsui by elceptianllye11prepared motion to dismiss memo

randum in supportthereof nd brief 11 simultneously submittecl

nd incorported each within the other by reference takes little

etception to Hering Counsels proposed fuidins of fact but ures
the conclusion tlat no violation af any sectianof tlie 1ct 11as been

SIlOll The entire proceecling LIbt10SIltSlil vasillconceiTed nd

no case has been madeagtiinst itfor the simple reason thtrhere

hastno time ueen any case to be made A detailedtintilysis of the

lawand thefctsis offerec in support ofthe Prapasition thtshor

inb ofvioltion of the introductory ptirarph af section 16 must be

foundecl upon ffirmativefindinsithrerd to five elements Tliese

elements nd the basis of Dsitsuisdenial mty be summrizecl as

follors1 The llebecl vialtor must beaslipper C011S11101

consinee fararder broker or other person ithin tlie terms

of theprabrph buttZRtMitsui in 11 pertinenttrilsLCtions s

none of these 2 tllere must beuse of some unjust or unfircleice
orsameflsitybLtthutthereasnone 3 theallegecl violtormust

hve been in a position to effecttrnsporttion by ater but tht

Dritsui s not 4 there must be ti shoing that otherrtes tllan

those ctully receieclere the only laTful ones butthttherehs

been no such shotilllb and 5 tlre ction of the allebed vialtarmust

hare beenlnollgnndillful but thttlsas not shovn

Itis unnecessryto burclenthis decision with detileddiscussion of

every lenlpoint rtiised b3 the parties Tlie issues tire simple nllci

direct 1 DidlIitstii violRtetheiUoecuotedprrph of sectirnl

16 by cceptin hRrfbe at less than thelpplictiblerLte Rnci 2 did

the levatorvioltethebovequotedpnrbraph of section 17 by a
loThe Port isnot anarty to this proceedln
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grntinb tllo specifieci llonces to Mitsui 11 and b byarr2Lllglllb
for DZitSlll t0 pLy harfge tless thnthe applicnble rate

Inurginb that the ord receipt nd in turn accepting shoulcl be
redinto section 16 as being synonyms for obtinHering Counsel
reasons thtto hold otllerlise 7ould betpermitninsultedavenue
for the manipulation of preferences andciiscrimintionshich could
reclily reck the conbressionnllyintended regulatory scheine that re

quires similrlysituted persons to be tretedalileBe that Rs it

may the terms re not synonymous
1ndthe timendment of the stt

ute by interprettion or otherse is beyoncl the poer of the Com
mission There is no 2L111J1bL1Tt 111 tI10 orcl obtinndtherefore
there is no iiecessity to 1001 elsellere to deteimine its mening in this
sttute USv72cze 246 F 2CZ 22 Co7gtePclmolive Peet Co v

IG 110 F 2d 264 1helaT tis enctecl is cletir If it proves inde

quate it myueanended jJlit 021yb the Conress
In ny eent these provisions ofthe statute clo not provide flat tind

unqutilifiecl prohibitions Section 16 prohibits only unjust or unfair
devices or mens to voidpyment of tlieapplictiblerte Section 17

prohibits on13T unjust or unreasonable practices Thus even if

Herinb Counsels contention thtcceptinb vharfage at less thnthe

applicablerte could be desibntedas device or means violtion
lls not occurred unless the record supports an additiontil finding of

unjustness or unfairness Sinilrly eveil should it be found tht

grtinting llonces in five instlnces constituted practice there is
no violtition intheabsence ot a finding that the practice stmjust or

wresonble The same must hold trtie 1ith regnrd to the sinble
instnnceofarranging for reduced vharfge

The Shippinb Act wsnot drai1 to brinb about bsolute equtility
of treatmeilt of all persons subject to the Lct by till other persons sub

ject to the Act This is eviclent fronthe lanbue usecl by Congress
in consiclering mendments recently enacted as Public Lv87346

75 Sttit 762
This section ould amend section 1Third Shipping ct 1916 to insert the

word unjustls before the ord discriminating This i11 conform that sec

tion to all other portions of the Shipping Act 1916tere not all discrimina

tory conduCt is forbidden Uut onl Yhat hich is unjust Senlte Docuulent

To100 37th Congiess2d session at page 214

There has been no shoing thtny party suffered a disadvtintage
by reason of theallonces or reducedhrfae 1To prtyhtsp
pered to claim disdvntge or loss of competitive posture or ny

1 The allownncesnere not relflted to tari8 charges The whflrfnge charge was but it

wAS assessed by the Port as deviation from the Portstariff before the Elevntor hnd a

terminal tarifC

According to ebstersAiev Collegiate Dictionnry 1961 obtnin is helci to mean

1 To get hold of beort gain posessionof procure This cleaiiItiiiolesmore thtin

passive receipt or acceptance
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thing else Insofar as Mitsuiscompetitors may be involved Hearing
Counsels proposed finding that allonces made by the Elevator to

Mitsui were not solicited by Mitsui but weremade in order to freeup
space for the benefit of the Elevtornd represented nothing more

than the difference beteen the price paid by the ultimate purchaser
anc the cost to lZitsui to obtain the grin from Government stocks

storecl vith the EIeRtor negtes a findinb thtDIitsui benefitted If

DZitsuidid not benefit it is dificult to determine ho its competitors
couldhaye sufered The mere fact thatlIitsui ccepted reduced

harfge rate does not in the bsence ofproof to the contrtiry imply
that it vas dishonest or used a device or means which wtis unjust or

unfirThe record does not show and ill not support a finding of

this nature

Inadopting suchbroad and undefined terms as unfair andunjust nd

unreasonable Congress granted the Commission wide discretion in

determining whether the circumstances in any given case violated the

statutes LykesHarison Poolinq Aqree2ent 4 FMB 511 527
Addison v Holly Hill Fruit Products 322 US 607 616 rehearing
denied 323 US 809 Isbrandtsen v US 2r39 F2d933 37 affd356

US 481 495 Hering Counsel offer the phrase elementalfirness

ndequality of treatment as the standard by vhich theconduct of the

parties should be judged and cite the banana cases as authority13
There can be no quarrel ith this as a general statement However
as bove pointed out the terin equalitycannot be used in its copy
book sense There maybe inequality if it is not unjust unreasonable
nr unfair Thebnncases were decided an the basis of unjust
discrimination and equality of treatinent ivasan incidental considera

t10I1 In Consolo v Grace Line su1rra the Commission concerned it

self ith justification for the different treatment of shippers A11 of
he banana cses erebsed on unjust discrimination and did nat

condemn discrimination or inequality of treatment which was justi
fied Moreoer those decisions turned upon the specific sttutory
provisions of sections 14 Fourth nd 16 First neither of wluch are here

concerned InIntenational Tradinq Corp of Virqinia v FallIiver

Line Pier 7 FDZC 219 also relied upon by Hearing Counsel theres

reference to certain prctices but the true issue mas undue or unjust
discriminationbeteen competitors and the injury resulting therefrom

Inthe instant ctise the bsence of competition and of injury is dmitted

It cannot be found thRtthe levator engaged inaprctice within

the meaning of section 17 The essence of a practice is unifornlity It

is something habitully performed nd it implies continuity the

Consolo v Gxrace Line Inc 4 FMB 293 Banana Distributors Inc v race Line Inc

5 FMB 615 ad280 Fed 2d 790 Gonsolo vFlota MercanteGFratcolombiana 5 FMB 633

S FNIC
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usual course of conduct It is not an occtisionltiL11SlCtlOi1 St1C1LS

here shovn IntercoastalIn2estiqation 1935 1USSBB400 432
I3 cC 0Iy Co v US277 US291 300 Frazcesconi cP Co v P cC 0

IyCo 274 Fed 687 690 WILiturnv C1Licaqo RIcC P1 Co 66
Fed Supp 1014 Wells Lazont Corp v Bo2vles 149 Feci 2d 36 In

this cLse Helring Counsel specificallypiopose the finciing thtIn

most instanceshere DZitsuibought ncl sold Government grin from

the levltorattheE1evtorsrequest in order to free up space no con

cessions or alloances veremade by tlielevtor to 12irsui Hov

ever even if the granting of the fiealloncesor the arranging for the

sinblarhrfage reduction could be desiblated practices neither could

be found to be unjust or unreasonable T11e commerce of the United
Sttes as not deterred To the contrary the public interest as

served by 1 the opening of the oriental market as tin outlet for sur

plus heat and 2 thefavorable contribution iro efforts to right the

USbalnce ofpayments deficit The benefit to the Eletitor as by
virtue of the incidenttil opening of spce for the cconunodation of

nevcrops a benefit to farmers in the vicinityho vere depeldent on

the Elevator Although the method employed by the Elevator in sav

ing DZitsui from loss by resoiofassistiiib in mling space vailable

may be arguable by la7yers and ccountants on various procedural
grounds in relationto other customers Governmentagencies and tne

public in general it vas not unjust or unresonable 1Vo one as

denied anything prejudiced disadvantaged or discriminated against
in any way Mitsui obtained no advntage Tlie lloances ere to

save Mitsui from loss by reason of accommdting the Elevator They
ere in no ay relted totrifrates or Cl1IbES 1I1CZ CIlilOt UE COll

sidered asinTolving rebtin in ny fashion There is no subbestion of

injury or loss to anyone Vhile thetrnsctions betrneen the parties
mere notadrertised they tiere in no seiLSe hidden or tainted vith
ftilsifiction All arrangements ere1IlOVll1gI Rd1CZ vilfully en

tered into but therevsno intent purpose orefect hichctin possibly
be relatecl to an evil scheme or device vhich tlie Act vas clesigned to

prevent Any such finding rould be unsupported and unwarranted

ULTIDTATE COITCLIISION

Regardless of other legal points raisecl there hRs been no shotiving
thteither respondentprticipated in ny cthich was unjust un

fair or unreasonable

The proceeding should be discontinued

Signed JOHN MARSHALL
Presidinq Excminer

8 FDIC

220178 O 66 15
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 268

CHAVE RAMIREZ

lJ

SOUTH ATLANTIC CARIBBEAN LINE INC

Decided June SO 1964

Application of South Atlantic Caribbean Line Inc to waive collection of

undercharges on certain shipments of used automobiles from the ports of

Jacksonville and Miami Fla and Savannah Ga to San Juan P R denied

John Ma8on for appl cant

REPORT

BYTHE COMMISSION Thos E Stakem Vice Ohai711U1lll Ashton

C Barrett James V Day OOlJ1J11isswners

On June 19 1963 South Atlantic Caribbean Line Inc SACL

made application pursuant to rule 6 b of the Commission s rules of

practice and procedure for permission to waive collection of under

charges on a number of shipments of used automobiles from the ports
of Jacksonville and Miami Fla and Savannah Ga to the port of

San Jnan P R These autos were transported on vessels of SACL
which arrived in San Juan mainly during the months of September
October and November and December 1962 In the initial decision

the Examiner denied the application
Exceptions to the initial decision were filed by applicant SACL

In its exceptions applicant attempts to introduce certain new ma

terial into the record Applicant did not attempt to introduce such

material for the benefit of the Examiner nor did the Examiner call

for any additional information from applicant during the pendency
of the application The failure of applicant to submit the subse
quently proffered material apparently stems from its misconception

8 Mn W3
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of the nature of a special docket application Applicant states the

application is after all a pleading it is not a statement of all evi

dentiary f3cts The special docket proceeding is designed to relieve

applicants of the time and expense of litigating formal proceedings
Under it no hearings are contemplated since all the relevant facts are

admitted by both the carrier and the shipper Thus the application
itself must set forth all the facts relevant and material to a decision
on the merits of the application for how else are these facts to be

placed before the Examiner l A special docket application is in the
nature of a

I complaint alleging facts establishing a violation of the

Shipping Act for which reparations may be awarded and an answer

admitting those facts As the Examiner correctly noted in his inital
decision the Commission s authority in an informal proceeding is no

greater than its authority in a formal proceeding The special docket

proceeding is designed to reduce insofar as possible the time and

expense of the parties the Commission and its staff
However these aims cannot be achieved if applications filed under

rule 6 b are incomplete or improperly prepared Inthis connection
we call applicant s attention to form No 5 appendix II to the rules
of practice and procedure This form prescribes the manner in which
all 6 b applications must be made and the information called for
therein represents the minimum upon which a decision on the merits
could be made This is not to say however that some cases would

not require that additional information be submitted to prevent dis

criminations or preferences in the granting of applications under rule
6 b Applicants seeking relief should exercise the greatest of care

to insure that all relevant facts are in the application We shall of

course expect the foregoing to serve as a guide to future applican
under rule 6 b In order to avoid any unnecessary prejudice to the
merits of the application we have accepted the supplemental material
and considered it in reaching our decision

On June 2 1962 one Chave Ramirez president of the Used Car
Importers Association of Puerto Rico wrote to Eagle Inc then

agents of SACL in Miami Fla inquiring as to the possibilities of

contracting with SACL for the carriage of automobiles for the mem

bers of the Association from Miami Fla and Savannah Ga to San
Juan and Ponce P R The Associatjon estimated that it would ship

1 Applicants point to our decision in special docket 244 Martini Rossi v Lykes Bros
8 8 00 7 FMC 453 1962 wherein we stated that the Examiners should freely utilize
their authority to obtain any additional information deemed necessary to insure that

approval of applications would not result in discrimination From this the applicant excepts
to all conclusions of the Examiner based upon lack of evidence or clarity in the applica
tion The extent to which an Examiner will go in trying an appl1cant s or complainant s

case for him Is essentially within the discretion of the Examiner and after a review of the
record we certainly cannot say that he has abused that discretion

8 F M O
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approximately 200 units per month with the possibility that on

some months this figure will be under or over the established amount

The rate then in effect on used cars was 0 32 per cu ft as published
in SAOL s freight tariff FMC F No 1

In reply to this inquiry on June 13 1962 R H Halsey Jr then

vi8 president of SAeL stated that his company was most desirous of

assisting the Association with its transportation problem and further

stating we are willing to establish in our new tariff a freight rate

covering unbox ed automobiles not exceeding 400 cu ft each at the

rate of 115 each For automobiles exceeding 400 cu ft but not ex

ceeding 550 cu ft we will establish a flat rate of 150 each For all

automobiles exceeding 550 cu ft a flat rate of 175 will apply Hal

sey however added the following conditon to the establishment ofthe

new rates

In view of our establisbing this particular rate we will expect you to pay us

dead freight at the rate of 150 each during any month in which you do not

ship theagreed minimum of 200 units

These three rates covering unboxed automobiles actually shipped but

not the dead freight rate of 150 were included in Tariff FMCF

No 2 filed by SACL on June 27 1962 2 This filing was rejected on

July 6 1962 for failule to comply with certain requirements of our

Tariff Circular No 3 Again the same rates were filed on August 13

1962 in Tariff FMC F No 3 to become effective September 14 1962

This tariff was subsequently withdrawn by SACL with the result that

the original rate of 0 32 per cu ft remained in effect throughout the

period during which the shipments in question were made On the

same day that Tariff F 1CF No 3 was filed with the Commission

August 13 1962 Halsey also wrote to SACLs agent at San Juan in

structing that agent effective immediately to place members of the

Association on an open account basis

with the understanding that each consignee is to pay you for cars for

warded on a collect basis not less than 156 per unit of which 150 is to apply
to ocean freight 5 to Miami wharfage and handling and 1 to San Juan arrimo

cbarge

After SACL changed agents in San Juan Halsey on September 7

962 directed the new agents to charge the Association members 150

for ocean carriage 5 for 1iami handling and 1 Miami wharfage
Submitted as a part of the additional material offered on exceptions

is a bill of lading covering a freight collect shipment of one unit made

by Chave Ramirez aboard the SS Ne Yorker on October 16 1962

2We note that in Tariff FMC F No 2 the 150 rate was for automobiles not exceed
ing 560 cu ft instead of the 550 cu ft offered in Halsey s letter For the purposes of

discussion we will assume that the limitation intended was 550 cu ft

8 F M C
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The unit measured 531 cu ft and was rated at 0 32 per cu ft for
ocean freight of 169 92 1iami wharfage and handling of 6 and
Puerto Rico arrimo of 10 62 brought the total charges to 186 54

Upon receipt of the shipment 156 was paid and SACL issued a due
bill for thebalance of 30 54

From the foregoing several crucial facts appear Although it is

argued that the Association unaerstood that it had an agreement with

SAOL for the new rates as early as June of 1962 the Association was

still being billed at the old rate 0 32 per cu ft as late as October
1962 Yet it does not appear from the record that the Association

ever questioned the bills of lading as rated by SAOL Moreover

SAOL issued due bills against the Association on the basis of the

difference between the flat 156 rate and the published rate Again
the record does not show that the Association ever questioned the

additional freight charges due under the due bill Thus applipant
knew or should have known that the 0 32 per cu ft rate was still in
effect Moreover there is nothing whatsoever in the record that sup

ports any contention that the complainant was entitled to rely upon a

flat across the board rate of 150 for all units shipped regardless of
the actual measurement of the particular unit The record contains

only two instances in which the 150 rate wasmentioned and both are

found in Halsey s letter of June 13 1962 8upra In the letter Halsey
offered a flat rate of 150 not on all automobiles shipped regardless
ofmeasurement but only on those exceeding 400 cu ft but not exceed

ing 550 cu ft Hence for this to be applied to all of the shipments
involved in this application each automobile must have measured

somewhere between 400 and 550 cu ft There is nothing in the record

to establish this fact and no such inference is warranted

The only other mention of a charge of 150 is found in Halsey s

condition to the new rates that should the Association fail to ship
200 units in any given month it would then have to pay dead freight
of 150 for each unit short of the 200 unit commitment We must

assume that the term dead freight was meant to be understood in

its general accepted sense Under the accepted definition dead

freight is a claim exacted for nonfulfillment of a charter and it is

levied on cargo space which is contracted for but not used s

Thus even were we to assume that all of the automobiles shipped
by applicant measured between 400 and 550 cubic feet and further

that because of Halsey s offer the 150 rate was applicable then it

also follows that pursuant to the same offer applicant would expect
to pay some amount of dead freight for the months in which it shipped
less than 200 automobiles There is no suggestion however that ap

8DeKerchove International Maritime Dictionary 19S6 New York

Q M



CHAVE RAMIREZ V SACL INC 207

plicant ever agreed or is now willing to pay any dead freight nor

does it appear that applicant in fact ever paid any dead freight
charge 4

The record in this proceeding is replete with inconsistencies For
instance in paragraph 6 of the application the following appears

6 While it appears that Halsey attempted to establish rednced rates

on unboxed automobiles including a rate of 150 per unit in certain categories
the fact remains that the ocean rate authorized to be collected by Halsey s

letters to SAOL s agents was never the rate lawfully applicable and in con

sequence of these unauthorized acts BAOL stands in technical violation of the

applicable statute in that transportaUon was performed at 7ates not lawfully

applicable Emphasis onrs

Inhis Initial Decision the Examiner found that the Jaw was beiug
violated insofar as the applicable tariff charges were not being c

lected on these shipments Notwithstanding the above admission

applicant s second exception to the Examiner s decision is that The

Examiner erroneously gratuitously and prejudicially concludes that

applicant has violated the law and engaged in unlawfully practice
sic Applicant however points to the terms of Halsey s instruc

tions to the San Juan agents to collect not less than 156 on nn

open account Applicant points out that the words open account

have clearly understood meaning and refer to an aecount with a

debtor or creditor having a balance due or payable
5 They contend

It is clear then that the payment of not less t an 156 was not accepted
as full payment but that a balance would remain unpaid to be paid in the

future

Applicant further stresses the already noted fact that the bills of

lading were freighted at the lawful rate of 0 32 per cu ft and that

due bills were issued for the balance due All this according to appli
cant points to nothing more than an extension of credit which in no

way is unlawful This may be true but how if everything is so clear

can the applicant further contend that the question here is not what

the fa cts were but what the used car dealers believed the facts to be

and they believed the fact to be that the 156 charge was the full

charge It is difficult to understand how this belief could be held to

despite the fact that the bills of lading were freighted at the old rate

and due bills were issued for additional freight money due

4 According to attachments VI and VI A of applicant s request for permiSSion to waive

collection of undercharges only 75 automobiles were shipped during the month of Septem
ber 1962 Then pursuant to the offer contained in Halsey s letter of June 13 1962 the

members of the Association are responsible for paying dead freight on 125 automobiles at

150 or a total of 18 750 For the month of January 1963 only 26 automobiles were

shipped which means that the members of the Association would be charged dead freight

on 174 automobiles totallng 26 100 According to these calculations the Association for
these 2 months would owe SACL in dead freight more than 44 000 the sum closely
approximating the underCharge which applicant seeks to waive

IIApplicant takes this definition from Websters Third New International Dictionarv

R F M n
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From the foregoing it is readily apparent that applicant was never

entitled to rely upon a flat 150 rate for all automobiles shipped with

SACL and that applicant knew or should have known that the law

ful tariff rate of O 32 per cu ft remained in effect and was the actual

rate being applied to theirshipments Accordingly
It i8 ordered That the application or South Atlantic Caribbean

Line Inp be andit is hereby denied
Commi88ioner Patterson concurring
I concur with the majority s decision to deny the application of

South Atlantic Caribbean Line Inc to waive collection of claimed

undercharges on certain shipments of used automobiles from the ports
of Jacksonville and 1iami Fla and Savannah Ga to San Juan

P R but for different reasons

The Intercoastal Shipping Apt 1933 is applicable to common car

riers by water in interstate commerce of the United States and section

2 thereof after requiring the filing of certain tariffs provides that

any common carrier by water in interstate commerce shall not

charge or demand or collect or receive a greater or less or different com

pensation for the transportation of passengers or property or for any service in

connection therewith than the rates fares and or charges which are specified
in its schedules filed with the board and duly posted and in effect at the time

nor shall any such carrier refund or remit in any manner or by any device any

portion of the rates fares or charges so specified nor extend or deny to any

person any privilege or facility except in accordance with such schedules

Any violation of any provision of this section by a common carrier by water

in intercoastal commerce shall be puniShed by a fine of not less than 1 000 nor

more than 5 000 fOr each act of violation and or for each day such violation

continues to be recovered by the United States in a civil action

Based on the record before me the facts showed that the original
rate of 32 cents per cu ft for the transportation of the automobiles

in question was contained in tariffs filed as aforesaid and remained in

effect throughout the entire period during which the shipments in

question were made The record conta ins no evidence or claim that

this rate was unreasonable or in any way invalid

The shipper was billed for freight in accordance with the tariffs

but did not pay the entire amounts due The full tariff charges must

be charged and collected

Inmy opinion it is deemed unnecessary for the majority to consider

any of the other alleged conditions and circumstances in denying the

applicat ion Therefore I do not associate myself with any of the

various expressions and comments contained in the majority s report
Signed THOlfAS LISI

Secretary
8 F M C



FEDERAL MARITIME COAZn4ISSI0N No 732 HKEairxan vLrs sBnos Sx naisirzr Co Ixc rztNo 733 HPracYxEn rorYnsI3nos s7nnisum Co Ixc ernr No 734 Ger vES rOx Corrox ConzrevY vLYKE9 Bnos Srenncsxir Co Ixc rnLNo 735 TE99COTTO 7INDUS PRIES NLYICE9 BROS STEAM6HIP COy INCy E2ALComPlainte against certain respondents dismissed with peejudice asracult of settlement between complainants and said respondents of claim for repara tion onsl ipments oPcrotton from USGuIY ports toports inthe Dfediterr anefln and tLe Far East tDelmtar TVIlollomkn for complainants Ilern aan Goldynan for respondents FOURTH INITIAL DECISION ONREDiAND OF GUS OI3ASH 15CHIEI EZiA11fINER DETERbiINING REPARA TION DUE CODiPLAINAATTS The decision of the Federal Maritime Board inlabrandtaen Co Inc et al vStates tlfarine et aZ6Fbf B422 1J61 dismissina the com i1TLIS dectsfon became the decisioa of the Commissfon onJuly T1964 aud anorder wae lseued dlsm7ssing the complatute wttL pre udlce eatorespondente aamed inthe Stipuls 2ton nnd dgreement ouly 209



21U FEDERAL IIARITIME COMMISSION paint lerein vasreversecl bytlie United States Court of yppe ilsDCoii Jailti ry101963 T17e Coui tremancled tlie proceedin totll COI711211SS1011 successor tothe Boirdfor the lssessnzent of iepa at1011 lfllly C1t10 t0COIII JI 1111 1RtS Inturn the Commission byorder of Tove ilber 211963 remaalded the proceedi ibtothe anliner for that purpose C0111 IL111R11tS onJline 196 sub iiitted the follo ing Stipul tion anci lbreemeilt bet een them ndrespondents executed onJune 119iaiidrequested the dis lliss lit11 prejudice of the compln ints abinst them This Stipulation aucl breemeut entered into bet een HIeinpner allass chusetts trust Galvetiton Cotton Compans aZetas corpoz ation and reasCotton Inciustries xTeascorporation shippers ontleoieI111CZ ziid Iilpon aneii liaisha Limited tJal anese corporation Iavasaki Kiseu Iaisl aLimiY edl7lpariese coi poratioti tlie carrier or carriers constituting the Fern ille Iar EZSt Lines atermsin Steamship Corporatio nAlab ma corporni ion ncl St tes llarine Corporation aDela are corporation carriers onthe otlier all of hich are more full described inthe complaints and ans ers inPocl et os732 733 i34 and 735 before the Federal 1laritime Commission HEREAS the aforesaid shippers rethe complainants inthe pl oceedings inDocl et Nos 732 r33 734 and 735 before the Federal Iaritime COII I111SS10Il hich terms vhere appropriate shall include the Federal l7aritinie Boarcl seeking torecover reparations gainst the abo enau edcarriers among others and 1HEREAS inaddition tothe repara Lions clai med against the above named carx iers for the period through Decein ber 311952 bsthe aforesaid shippers asset forth iuthe complaints inthe said proceedings the said shippers shipped at noncontract rates consignments of cotton via essels of said carriers from the date of January 11953 tothe date of the interi nlegislation enzcted byCon ress hich made larful the dual rate contract ssstems of the aforesaid Conference insofar asitmight beapplied subsequent tothe date of the eactrnent of the legislation onAugust 121958 aiid VHER EAS the United States Court of tlppeals for the District of Coluuibia Ciacuit bsdecision dated January 101963 reversed the decision of the Federal nZaritime Commission inthe aforesaid proceedings and orclered the proceedings remanded tothe Commission for the assessment of reparations due the com plainants thereunder and HER EAS the carriers named hereinabove deny that they are liable tothe aforesaid shippers for any alleged repaxatior sand or damages and VHEREAS the parties are desirous of settling satisfying and compromising and aoiding the necessity for further proceedings and the elpenses incon venience and delays vhich nabeoccasioned thereby 1T0VTHEREFORE for and inconsideration of the mutual undertal ings of the parties hereto itishereby stipulated and agreeci byand bet veeu the said parties that 2The Court said The discriminatory dual rates here involved were not approved bythe regulatory agency merely because itwas silent concerning them And the rates were therefore illegal NoxE On Sept 171964 the Commission issued anOrder dismissing the complaints intheir entirety and with prejudice As toall respondents named fnsaid complaints
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criminatory and unfair as between carriers in violation of sections 15
and 16 of the Shipping Act 1916 1

The Examiner in his initJial decision found that complainant had

failed to show that Agreement 9040 violated sections 15 ancl16 of the
Act and that the complaint should be dismissed The proceeding is
before us on exceptions to the initial decision

Before proceeding to a resolution of the issues set forth in the com

plaint some preliminary discussion of the parties to this proceeding
and their participation herein is necessary Thile Nopals complaint
is directed only to its percentage allocation or share in the Gulf pool
it neverthless named as respondents to the conlplaint all signatories to

Agreement 9040 including certain lines which were participants in

the Atlanticpool but not the Gulf pool The parties and their partici

pation in the proceeding are as follows

There are four lines participating in the Gulf pool N opal Line

the complainant and three respondents in this proceeding Delta

Steamship Lines Delta Lloyd Brasileiro Patrimonio Nacional

Lloyd and Empresa Lineas 1aritimas Argentinas ELMA

Complainant Nopal is a Norwegian corporation operating Nor

wegian flag vessels some of which are owned and others chartered by
A 8 Sobral which owns 97 percent of the stock Of Nopal The stock
ofA S Sobral a Norwegian corporation is owned by members of the
Lorentzen family Its vessels generally proceed southbound from Gulf

ports in the United States land 1exico to ports in Brazil Uruguay
and Argentina on the east coast of South America and thereafter
northbound from Argentina Uruguay and Brazil to Gulf of Mexico

ports Nopal entered the trade in 1949 at which time all of its coffee

carryings were on chaTtered vessels From that time through the
end of 1962 the last full year of operations covered by this record
its proportion Of sailings on owned vessels has constantly increased in
relatJion to its charter operations so that by 1962 22 of its 28 sailings
from Brazil to U S Gulf ports were with owned vessels In 1962

revenues from the carriage of coffee accounted for 95 percent of

N opals total revenue from all cargoes carried northbound from
Brazil and 63 5 percent of its northbound gross freight revenues from

1A copy of Agreement 9040 is attached as app A hereto The agreement is discussed
in detail where pertinent however generally speaking it provides for the pOOling of
revenues derived from the carriage of coffee from Brazil to U S Gulf and Atlantic ports
Since its inception the Brazil United States coffee pool has been divided into two money

pools 1 The Gulf pool providing for pooling of revenues on coffee carried from Brazil

to U S Gulf ports and 2 The Atlantic pool providing for the pooling of revenues on

coffee carried from Brazil to U S Atlantic ports Under the agreement each signatory
Is required to maintain a minimum number of sailings and is assigned a percentage of the

revenues realized from the total amount of coffee carried by all signatories Failure to

provide the required minimum service results in a proportionate reduction of the per

centage allocation Eligibility for participation in the pool is conditioned upon member
ship in the Brazil United States Canada Freight Conference and an applicant must be
approved by three quarters of the pool membership
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South America It is the second largest carrier of coffee in the Gulf

trade and generally maintains a fortnightly service

Delta is a subsidized American flag carrier and like N opal is

engaged in the tradebetween U S Gulfports and ports in Brazil Uru

guay and trgentina on the east coast of South America It has been

engaged in the carriage of coffee from Brazil to U S Gulf ports since

1919 and is the largest carrier of coffee in that trade It is the only
Gulf carrier which transports coffee on passenger vessels as well as

freighters Since 1949 its utilizatlon of chartered tonnage has been

minimaIt operates about four sailings per month in the coffee trade

from Brazil to U S Gulf ports From 1959 to 1963 its coffee carryings
constituted an average of 63 8 percent of its total revenue northbound

and southbound combined

Lloyd is owned and controlled by the Hepublic of Brazil At its

head is a director appointed by the President of Brazil assisted by a

comnlercial superintendent appointed by the Minister of Transporta
tion It operates in the name of the Brazilian Government and is

required to carry out governmental policy which dictates that Lloyd s

vessels call at ports in Brazil to transport cargoes from which the

earnings are poor In order to further the growth of industry in

Brazil Lloyd must each year visit many of these ports which the

other carriers in the trade do not visit because they are nnprofitable
As a result of such lengthened itineraries Lloyd s operations are sub

sidized by the Brazilian Government and the transit time of Lloyd s

vessels in this trade has more than doubled from 1955 to 1963

Lloyd is theoldest carrier in thetrade Itis the only one of the Gulf

carriers in this trade whose vessels do not call at ports iI Uruguay
or Argentina as part of their round trip voyages It offers an aver

age of about two sailings per month in the trade with owned tonnage
For the period from 1959 through 1962 its total coffee carryings were

the smallest ofthefour Gtllf carriers

E LM A is owned and controlled by the Republic of Argentina
in a manner similar to that by which Lloyd is owned and controlled

by Brazil ELMA is an instrument of policy of Argentina and is

required to further the development of that country s foreign com

merce Its transportation services are directed by its president who

is appointed by the President of Argentina subject to confirmation

by theArgentine Senate By a series of transactions it is the successor

to Cia Argentina de Navegacion Dodero S A which commenced

carriage of coffee in the trade in 1948 Dodero was purchased by the

Government of Argentina in 1949 and in 1954 its name was changed
to Flota Argentina de Navegacion de Ultramar FA N U In 1961

F A N U was merged with Flota Mercante del Estado and became

ELMA E L MA had approximately 12 sailings per year in the

RliMn
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trade from 1959 through 1962 and averaged the third largest carriage
in thetrade

The other respondents to this proceeding are common carriers

participating in the coffee trade from Brazil to U S Atlantic ports
Brodin Line flying the Swedish flag entered in effect a general

denial to the complaint Generally its position was in agreement
with the Gulf respondents Its participation in the proceedings was

limited and it presented no evidence
Montelnar is an entity of the Uruguayan Government It became

a member of the Atlantic pool in March 1963 when it signed Agree
ment No 9040 1ontemar s participation in the proceeding was

limited to the filing of an answer which in effect set forth a general
denial

Moore icCormack Lines Inc 1ormac is aprivate U S corpora
tion operating under the U S flag Like Delta Line it operates under
asubsidy agreement with the U S Government Mormac entered in
effect a general denial to the complaint and took part in the pro
ceedings to show that Jformac in its corporate capacity did not par
ticipate in the Gulf pool negotiations but that any such participation
was by Moqnac representatives as individuals and not in their repre
sentative capacity when so doing Mormae s position supported that
of the gulf respondents

Torm Lines flying the Danish flag took no paTt in the proceeding
Torm stated that since it does not serve the Gulf ports it would re

frain from comment because the dispute was confined to lines serving
the Gulf ports but in stating its position in a letter to the Examiner
wrote In reply please note that we fully understa nd and sym
pathize with Nopals views in this matter

Columbus Line flying the iTest German flag Ivaran Lines flying
the Nonvegia n flag Holland Pan American Line flying the Nether
lands flag and Norton Line flying the Swedish flag appeared by attor

neys They filed no answer to the complaint and presented no evi
dence but participated actively in cross examination and argument
The position of these respondents gene ally supported that of Nopal
Line

Carriers participating in the coffee trade were generally referred
to by the conference as either national flag or third flag carriers
Acarrier wasconsidered national flag if it flew the flag of the coun

tryoforigin ordestination of the coffee Brazil or the United States
or if the carrier was a government owned line of a South American

country within the conference trading limits i e Brazil Uruguay
or Argentina Mr Lorentzen of Nopal Line testified that in his opin
ion ELJY1A Argentina and n1ontemar Uruguay should not be
considered as national flag but never expressed this view to the

ll1f n
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conference EL M A s agent claimed that E LJ1A was entitled to

the special consideration accorded national flag lines since it has

obligations to the development of the Argentine trade and traffic

which restrict her commercial activities to a degree and she performs
essential traffic development service for many branches of the

Argentine Governluent

In the Gulf pool Delta Line Lloyd and E LM A are considered

and designated national flag and N opal Line is the only third flag
line In the Atlantic pool Mormac Lloyd ELMA and Montemar

are considered national flag and Brodin Line Columbus Line Iva

ran Lines IIolland Pan American Line Norton Line and Torm Line

are third flag lines

The pooling agreement here in issue Agreement 9040 was ap

proved by the Commission on June 11 1963 with the condition that it

be modified by adding the following provision
II provided that no monies shall be paid into the escrow fund established

by the agreement nor shall any monies be distributed from such fund or other

wise among the parties until such time as the Commission issues its final

decision in Docket No 1096 and provided further that distribution at that time

shall be made in accordance with such decision

The parties to 9040 agreed to the said modification and 9040 as modi

fied became effective on August 22 1963

Nopal is not opposed to the principle of pooling embodied in Agree
ment 9040 but claims that the share of the trade allocated to it under

the agreement is unreasonably 10v considering its history of past
coffee carryings Nopal alleges that Agreement 9040 will deprive it

of substantial revenue from the carriage of coffee and that its share in

the pool is discriminatory detrimental to the commerce of the United

States and in violation of sections 15 and 16 of the Shipping Act
1916 as amended Its prayer for relief seeks a Commission order

m odifying proposed Agreement No 9040 80 as to accord to N opal Line

a fair and nondiscriminatory share in the Gulf money pool and ap

proving said proposed Agreement No 9040 as 80 modified or in the

alternative disapproving said agl eement unless the proposed parties
thereto so modify said agreement together with such other and further

relief as the Commission shall deem just and proper

Following Nopals complaint four respondents Norton Line Co

lumbus Ivaran and Holland Pan American Line signatories of

Agreement 9040 participating in the Atlantic pool petitioned the Com

mission for a declaratory order resolving the following questions
Controversy No 1

Whether under Sec 15 Shipping Act 1916 the Commission can approve a

pooling agreement among ocean common carriers wben it is admitted by a num

ber of members of theproposed pool that the shares therein have been allocated

on a basis which is designed to and does accord a preferred status to certain
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carriers because their vessels fly the flags of either the importing or exporting

nation so called national flag lines and b in relation to those carriers

prejudiced status to certain other carriers because their vessels fly the flags of

other nations so called third flag lines

Controversy No 2
Whether when a pooling agreement approved by the Commission provides

that the agreement shall be effective through a certain date and that thereafter

iIi negotiating an extension of the agreement the percentages and minimum

sailings shall be subject to review and adjustment taking iuto consideration the

service and carryings during the past two 2 year period any members or

group of members of the pool may refuse to consider the services and carryings

of another member or group of members during the past two year period

The Commission denied the petition for a declaratory order stating
that the issues presented were capable of resolution in Docket 1096

the present proceeding During the hearing the Examiner excluded

evidence pertaining to the allegedly discriminatory effect of the At

lantic pool and confined the proceedings to the issues involved in the

Gulfpool
Brazil is the worldls principal producer of coffee and the United

States is Brazil s chief customer importing about 8 million bags per

year The conference rate for transportation of coffee has been sta

bilized at 2 50 per bag but a tariff revision recently filed with the

Commission has increased this rate to 3 Thus prior to this recent

increase the yearly freight on the coffee to the United States was

about 20 million Dunng 1962 the value of coffee imported to the

United States was about 362 528 000 1he United States is the only
nation that permits the entry of coffee Tithout import duty The

coffee trade provides about 70 percent of Brazils foreign exchange
and Brazil considers this themainstay of its exchange structure

In the latter part of 1959 rumors allegations and complaints of

m alpractices spread in the trade and the Chairman of the Green Coffee

Association a shipper group complained to the conference about these

practices From this the conference members foresaw the breakup of

the conference and a damaging rate varin the offing
2

In tIay 1960 a conference meeting was called for the purpose of

discussing these problems and agreeing on appropriate remedies

Prior to this meeting Captain Clark president of Delta Lines dis

cussed the possibility of a pool with the conference chairman and

was told that anything Clark could do to bring order out of chaos

might be the salvation of the conference

Prior to this meeting a caucus of the national flag lines vas held

during vhich Captain Clark presented his proposal to the other lines

in attendance The representatives of Lloyd the Brazilian line and

a While the record clearly shows that malpractices were rumored and complained of

nothing thereln Indicates whether or not any malpractices were in fact engaged in

8 F M C
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ELMA were initially hostile to the pool proposal but subsequently
agreed in principle to the establishment of a pool An initial memo

randum was then prepared by the national flag conferees for sub
mission to the conference as a whole The memorandum did not

purport to be an agreement among national flag lines nor were its

terms necessarily agreeable to any of them Rather this initial pro

posal was designed to be presented to the conference as a point of

departure for further discussion The proposai provided for two

pools of coffee carryings from Brazil to the United States one for the

Atlantic ports and one for the Gulf ports The pool shares allotted

for the Gulfwere Delta Line 59 percent Lloyd 19 percent F A N U

9 percent N opal Line 13 percent 3 The quotas were purportedly ar

rived at by striking an average for the 10 previous years excluding
19595 as a year which was considered by some to be atypical because

of alleged malpractices and considering among other factors each

carrier s past service cubic capacity frequency and number of sail

ings pioneering effort and over all length of service

It was during the discussions on this proposal the Brazilian dele

gation first made known its position that Lloyd was entitled to an

allocation of 50 percent because of its status as a national flag line

and more particularly because Brazil was the exporting country
Lloyd subsequently retreated from this position but stood firm in its

insistence that in no event would it accept a quota lower than a third

flag carrier which in practical terms meant that despite any differ

ences that might exist in past oarryings between Lloyd and Nopal
Lloyd would insist on a quota at least equal to Nopals Nopal main

tained that considerably more weight be given to past carryings
According to statistics before the parties at the time of these discus

sions N opal had carried 294 percent of the coffee between April 1

1959 and 1arch 31 1960 N opal agreed to accept a quota of 26 per
cent but a final offer of 19 percent made by the other Gulf carriers was

refused by N opal InJuly 1960 as a result ofNopals refusal to accept
the 19 percent allocation a coffee pool was formed by the other three

Gulf carriers without N opal Agreement 8505 5 Nopal continued
to carry coffee outside the pool at conference rates Nopal was still a

conference nlember albeit not a pool participant
Despite the remedial effect the pool was expected to have on the

coffee trade rumors of malpractice continued and it was about this

time that so called outsiders began to appear on berth i e non

conference nonpool carriers loading coffee

a This initial memorandum also proposed pool shares foran Atlantic pool
4Some conflict appears in the record as to whether the year 1959 or 1960 was excluded

In computing the 10 year average The distinctio Is not crucial to our decision herein
G Agreement 8505 also had a separate pool forthe Atlantic

8 F M C
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On October 13 160 the Brazilian Government s Superintendent of

Money and Credit issued adecree known as SUMaC 202 which read

in pertinent part as follows

1 Brazilian export products with destination United States of America or

Canada will be transported exclusively by shipping companies which are mem

bels of the Brazil United States Canada Freight Conference

S In the case of products which transportation is regulated by specific accords

or agreements between member lines of the conference signed under the aus

pices of theabove conference and not rejected by the Brazilian authorities load

ing of these products will be effected eXClusively on vessels of those shipping

companies that aresignatories of said accords or agreements

S1Thl0C 202 had and still has the force of law in Brazil
Put in its essential terms SUAi0C 202 prohibited the carrying oT

coffee by any carrier who was not a member of the pool Despite
N opal s success in persuading shippers to request Brazilian authorities
to allow Nopals service to continue and despite its attempts without

success to persuade the conference to intervene on its behalf the Bra

zilian Government refused to rescind or modify the decree and as of

October 21 1960 its effective date Nopal could no longer load coffe

at Brazilian ports
Shortly after the promulgation of SUM OC 202 the coffee pool

administrator at the request of Delta Line urged nonpool members to

apply for membership in the coffee pool On November 7 1960 Nopal
made its application and on November 11 1960 a meeting of the Gulf

carriers was held in Rio to consider that application Prior to that

meeting the President of Delta Line met with the Director of Lloyd
and urged Nopals prompt admission to the pool At the November

11 meeting the Gulf lines were receptive to N opals admission but

there wereno specific discussions of pool quotas

During the next few days however the hard bargaining took place
Lloyd s position remained firm hile it continued to assert that it

was entitled to 50 percent of the trade Lloyd flatly refused to accept
Z a lesser percentage than Nopal F A N U the Argentine line made

an oral proposal to allot Delta 50 percent Lloyd 25 percent Nopal 15

percent and F A N U I0percent
Delta s proposal while not making specific recOlnmendation as to

quotas set forth what it considered to be appropriate factors in arriv

ing at quotas Its proposal stated in pertinent part

D Allocation of percentages should be based on

1 Previous experience over a representative number of years with due

weight to pioneering effort
2 National interest

8 F M C
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Previous Experience

As a first step we suggest a review of previous experience and we attach

statistics covering carryings of coffee by Gulf Lines during the past 10 years

We feel a good deal of weight should be given to the 10 year averages

and that little if any weight be given to the year 1960 due to the unusual

circumstances including malpractices prevailing during the past 10 months
Itis imperative that agreement be reached on previous experience the number

of years before proceeding to discusss future divisions We believe a minimum

period of five 5 years experience should be offered as a basis for negotiations
National Inte1 csts

It is our opinion that Lloyde Brasiliero as an instrument of policy of the

Brazilian Government should receive special consideration on the basis of both

national interest as well as its position as the oldest carrier in the trade 8

Delta Line P1 oposal
We are agreeable to accept a substantial reduction in the last complete five

5 years average carryings by Delta Line in favor of the legitimate aims of

Lloyde Brasiliero provided Nopal Line will also agree to a similar reduction
infavor of Lloyde Brasiliero

Nopal countered with a proposal based on an estimate that 2 600 000

bags of coffee would move annually from Brazil to U S Gulf ports
Of the 2 600 000 bags Lloyd would be guaranteed 375 000 bags and

F A N U 150 000 bags based on 15 sailings per year for each of the

above lines Should Lloyd and F A N U fail to carry 375 000 bags
and 150 000 bags respectively the deficit up to those amounts would

be paid at 100 per bag by Delta and Nopal in proportion to their

actual carryings Under this proposal Nopal proposed to limit its

sailings to 26 per year
Nopals proposal was strongly opposed by both Delta and Lloyd

Among the reasons given by Delta for its opposition WflS its belief
that the proposed limitation of service would probably be interpreted
as an unwarranted restriction of trade and therefore illegal

Finally on November 23 1960 after considerable negotiation dur

ing the course of the previous week agreement was reached and an

informal statement of agreement was executed by the parties which

became Agreement 8505 1 As finally executed the agreement pro
vided for a percentage allocation of the revenue from the total coffee

transported by the parties to the agreement Excluded from the com

putations were the carryings on Delta Line s passenger vessels up to

23 5 percent of the total Gulf carryings 7 The revenue from Delta s

8 Delta s proposal under this National Interests heading went on to point out that the

national interests of the United States and Argentina were also entitled to consideration
in allocating quotas Although not an exporter of coffee the national interest of Argen
tina was thought entitled to consideration because Argentina was within the scope of

the conference trading area

T Under the prior agreement 8505 Delta was allowed to exclude 800 000 bags from the

pool carried on passenger vessels This would normally be a greater exclusion than the
23 5 excluded under Agreement 85051 This represented a concession by Delta In

rder to get full advantage from this exclusion Delta actually had to carry 23 5 of the
total movement to the Gulf on its passenger vessels Ifit carried less only the amount it
actually carried would be excluded
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passenger vessel carryings beyond the 23 5 percent was placed in the

general pool The revenues thus pooled after a deduction by each line

of 115 per bag for handling charges weredivided as follows

Percent

Ielta Line 38 64

Lloyd Brasileiro 25 37

opal Line 25 37

F A N U E L A 810 62

In order to qualify for the percentages specified above the follow

ing minimum sailings during each 6 month pool accounting period
were to be maintained
Ielta 13

Lloyd
12

Nopal
12

F A N U E L I A 6

If any line failed to provide its minimum sailings the percentage
allocated to it was to be reduced in direct proportion to its reduction

in service and the surrendered portion was to be allocated to the other

lines in ratio to their percentage quota allocations

However as a concession to Nopal Delta accepted a 50 percent re

duction in whatever compensation might accrue to them by reason of

noncompliance by the other pool members with the specified minimum

sailing requirements and E LM A accepted a similar reduction of

331h percent
Nopal expressed dissatisfaction with its quota but was told that

its record did not entitle it to move that the national flag lines had

a certain right in the trade which Nopal did not have and that in

any event Lloyd would not permit Nopal to have a higher quota than

Lloyd
A provision which was later to give rise to much controversy was

embodied in Article 18 of Agreement 8505 1 and read in pertinent
part

This Agreement and percentages established herein shall be effective

through August 29 1962 Thereafter the percentages and minimum sailings
shall be subject to review and adjustment taking into consideration the service

and carryings during the past two 2 year period
9

As a condition of Nopals acceptance of the agreement Lloyd im

mediately advised Brazilian authorities that Nopal was now a pool
8These percentages total 100 It is to be noted that this does not represent the total

Gulf carryings The latter include the carryings of Delta Line s passenger vessels On

the basis of total Gulf carrylngs these percentages become Delta Line 53 06 E L M A

8 12 Lloyd 1941 and Nopal Line 1941 Figures and percentages hereinbefore

and hereinafter referred to unless otherwise specified refer to and are based on total Gulf

carryings
9A 6 month extension to Agreement 8505 1 designated as Agreement 8505 2 was later

approved by the Commission Pursuant to the latter agreement the Aug 29 1962 date

found in art 18 was changed to Feb 28 1963
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member and therefore eligible to lift coffee The ban vas lifted and

Nopal wasbackon theberth

The combination of SUMQC 202 and the pool was apparently an

effective one and during the period of 8505 1 rumors of malpractice
disappeared from the trade as of course did all so cal ed outsiders

Since Agreement 8505 1 had an expiration date of August 29 1962

a meeting of principals was scheduled for June 1962 in New York to

consider among other things the extension of the coffee pool
InFebruary March 1962 Delta Line and Mormac arranged through

their respective representatives in Brazil that an invitation be issued

to Lloyd s representatives for a meeting in New York in adv ance of

the scheduled meeting As a result Commandante Loris Commercial

Superintendent of Lloyd and several other Lloyd officials met with

l1essrs Clark ofDelta Line and Mattman Vice President ofMbrmac

several times in l1ay 1962 the main topic ofdiscussion being the desire

of Lloyd to transfer the seat of the Conference to Brazil in order to

enhance the prestige of that country Both Delta and l10rmac agreed
to support the move Some discussion of pool quotas also took place
between these national flag carriers but apparently no conclusions were

reached

At the June 1962 principals meeting Commandante Loris proposal
to transfer the seat of the Conference to Brazil was approved and a

further proposal was made by Lloyd to extend the pool for 6 months

so that Conference machinery could be set up in Rio and the first

meeting to be held in Rio would be the renegotiation of the pool
Nopal made no objection to transferring the base of the Conference
but did express its reluctance to agree to any extension Nopal stated

that since it considered its quota under Agreement 8505 1 to be in

adequate and had relied on Article 18 of the agreement to get an up
ward revision of its quota as of August 29 1962 the terminal date

of Agreement 8505 1 any extension of that date would be a very
definite hardship After expressing these views at the meeting
however Nopal joined with the other principals in approving the ex

tension of the pool to February 28 1963 10 Nopal was assured by
Commandante Loris ofLloyd that Article 18 would be fully discussed

when the principals convened in Rio

The principals met in January February 1963 against a background
of the following history of coffee carryings in the Gulf trade 11

1 Although Nopal s quota under Agreement 9040 was 1941 percent its carry

ings during the pool period November 23 1960December 31 1962 averaged

10 This extension was approved by the Commission on Tan 31 1963 as Agreement 8505 2
U A table setting forth the sailings and carr yings of the Gulf carriers from Nov 23

1960 to Dec 31 1962 the latest figure available to the principals at the Rio meeting is

attached hereto as app A A table showing the financial results of Agreement 8505 1

through Dec 31 1962 isattached hereto as app B
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25 5 percent During this period its carryings consistently increased and ranged
from a low of 1990 percent for the period November 23 1960August 28 1961
to a high of 31 99 percent for the 4 months from August 29 1962 to December 31

1962

2 As a result of carryings considerably in excess of its quota Nopal for the
period November 23 196ODecember 31 1962 was the principal contributor to the
pool and paid 449 920 74

1

into the pool as against payments by Delta and
E LM A of 383 155 19 and 734 58 respectively Under the agreement Lloyd
who actually carried a lo ier percentage of the coffee during the pool period

than any of the Gulf participants received 833 810 51
3 Nopal s contribution per bag carried during the above period was 344 cents

Delta s was 12 6 cents and E LM As 0 2 cents per bag Lloyd during the

period inquestion received 2 16 foreach bag it carried

4 Nopal entered theBrazil United States Gulf coffee trade in1949 Its annual

arryings since that year were as follows 13

Pet eent Percent

1949
1950
1951

1952

1953
1954

190G

4 8

7 6

7 7

13

15 3
12 4

13 3

1956

1957
1958
1959

1960
1961

1962

18 4

19 9

21 9

27 3
24 9

24 8
27 7

As can be readily observed these latter figures with some slight
fluctuation show a consistent up i ard trend

The January February 1963 meeting of principals was the scene of

many days of difficult negotiation The negotiations took place both
at plenary nleetings of all coffee pool participants both Atlantic and
Gulf and at caucuses at which Atlantic and Gulf lines met separately
to negotiate quotas for their respective pools

Disagreement between the national flag lines and the third flag
lines with regard to the application and effect of Article 18 on the

quotas for the new period occurred on the first day and continued

throughout the conference

Nopal Line pointed out that ts carryings for the preceding few

months averaged about 32 percent of the total Gulf carryings but that
its average for the total pool period was about 25 5 percent On this
basis Nopal contended that Article 18 entitled it to a higher quota than

its old one and stated it waswilling to accept 25 5 percent of the total

Gulf carryings N opal Line recognized the fact that the primary
purpose Tor which the pool had been formed was being aohieved but
took the position that Lloyd had received a tremendous money

12 This figure does not represent the amount actually paid by Nopal but the amount

payable The record shows that as of July 23 1963 the date testimony was given relating
to Nopals payments into the pool Nopal had not yet made payment into the pool of
290 918 25 the amount due for the 6 months period end ng Feb 28 1963

13 Comparative figures for the other Gulf carriers appear in app C

8 F M C
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tribute from us and it is about time that we finish with this Delta
Line Lloycl and EL A stated that although each of them wanted
a quota increase each waswilling to continue with the quotas as negoti
ated in Agreement No 8505 1 Lloyd reasserted its position that it
wanted 50 percent Of the trade but would not insist on that figure
because its national obligations not only prevented it from carrying
50 percent but also prevented it from carrying even the 1941 percent
quota it had received under Agreement 8505 1 Lloyd maintained
however that it had special rights and was entitled to special con

siderations as a natiOnal flag line to which N opal was not entitled
because of its position as a third flag line Itwasapparently Lloyd s

view that because Brazil was the exporting country Lloyd was entitled
to greater preferment than even the other national flag lines Lloyd
reiterated that in no event would it accept a quOta less than Nopal
Line s in the Gulf Delta stated that it too was an over carrier and

was seeking an increase in the quota of carryings for its passenger
vessels to a little less than the 800 000 bag figure it had under Agree
ment No 8505 E LM A adopted the flat position that it would take

nothing less than the quotJa it already had On the basis of its past serv

ice and carryingsand its position as a national flag line

These positions taken by the Gulf national flag lines were discussed
and reached at two meetings at which no representative of Nopal Line

was present The first such meeting was held the night of the first

day of the pl incipals meeting and among the items discussed were

the advisa bility of a new pool as distinguished from an extension of
the old the desire of each line fer a greater quota the fact that each
was prepared to agree to the previous percentage and the applica
bility Of Article 18 At the second meeting of the national flag lines
about 5 days later concern over the lack of progress at the principals
meeting was expressed and the three lines ccnsidered the possibility
Of forming a new pool without N Opal should it refuse to accept the
Offer of the national Hag lines

The discussion at the principals meeting had made no headway
NO paTty was willing to make any further concession and faced with

an apparent impasse Captain Clark proposed that each line retain
the same quota it held under Agreement 8505 1 In response to

NopaFs protests Capta1in Clark stated

I would like to remind Mr Lorentzen of the sequence of events which he
has apparently not understood Delta has made its position clear 1Ve would

be prepared to stay within our present quota with the understanding that the

passenger ships must receive a fail allowance E LM A has also made its

statement Lloyd said that if Nopal asked for a percentual increase they would
have to follow this procedure too We have told Mr Lorentzen that he ha s

reaclled a level beyond which he cannot go Isn t that clear enough now

8 F M C
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At a caucus of the Gulf lines held February 4 Nopal was informed

that a new pool without Nopal would be formed if it would not

accept its present quota by noon of thenext day
Captain Lorentzen protested at the plenary meeting that

it was plainly explained to us what will happen if we did not join
or maintain or accept the offer made to us I we understand the difficult

position of Lloyd in this trade and we feel that instead of working on quotas
an insisting on the emphasis on quotas we should try to find some way of

eliminating the incredible situation of when national lines do not get cargo

We are perfectly open and willing to explore any avenue we can find

because we believe that the present percentage system with large pay

ments passing from one line to the other is not healthy and is not in the best

interests of the commerce of Brazil or the United States During that

discussion this misunderstanding of our position came out namely when we are

insisting on consideration of Article 18 we do not expect or insist or hope for 100

percent consideration of our carryings in the adjustment to be made Ve do

expect some consideration

The following morning Captain Clark advised the meeting hat

the Gulf pool situation was settled as far as the national lines were

concerned and that they were waiting only for Nopal Line s reply
Mr Lorentzen restated his belief that Nopal s rights under Article

18 hadbeen abrogated but accepted the quota offered stating
yesterday afternoon in definite words we were told that if we don t

accept the status quo by noon today a new pool will be rganized without Nopal
line We must strongly protest against this kind of treatment but in view

of the existence of regulations such as Sumoc 202 we have no alternative left

to us Nopal will sign only because refusal to do so will shut them off from the

coffee trade

The remainder of the next 2 days werespent in drafting Agreement
No 9040 and the issue arose as to whether the new agreement should

take the form of an extension ofAgreement 8505 or a completely new

pool Captain Lorentzen participated actively in the discussions deal

ing with and the drafting of the new agreement At first N opal
Line objected to the new pool arrangement and favored an extension

but at Delta s insistence Nopal subsequently withdrew its objection
stating Of course we reserve all our rights under the old agreement
where we have them Ve have no more objections against a new

pool
Agreement No 9040 was drafted and distributed among the parties

for sjgnature Nopal Line signed and returned its copy of the

agreement to the coffee pool administrator and in its covering letter

dated February 25 1963 Nopal stated

The signature of the Northern Pan America Line A has been affixed

under the circumstances which Mr Per A Lorentzen set forth in our behalf

at length at the owner s meeting in Rio de Janeiro in January and February

1963
Q 11
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No copies of this letter were sent to the other parties either by
Nopal Line or by the Administrator nor did Nopal Line request the

Administrator to d0 so

Thereafter the agreement received the Commission s conditional

approval as noted supra

DISCUSSION AND CONCLUSIONS

Numerous exceptions to the Examiner s initial decision have been

filed by N opal the complainant by Hearing Counsel and by certain

third flag lines who are members of the Atlantic pool 14

In substance these exceptions urge that the Examiner erred

1 In failing to find that Agreement 9040 is unjustly discriminatory as

between carriers contrary to section 15 of the Act in that Nopal s share in the

gulf pool is unreasonably low and vas accepted under duress and in failing
to find that Agreement 9040 can be approved by the Commission only ifmodified

to give Nopal a quota of 30 percent
2 In failing to find that Agreement 9040 is unjustly discriminatory between

carriers in violation of section 15 in that national flag carriers were given

preferred status inthegulf pool in relation to third flag carriers

3 In failing to find that the third flag carriers in the gulf pool refused to

consider Nopal scarryings during the period Agreement 85051 was in effect

that this failure abrogated Nopal s rights under article 18 of that agreement
and was a depa rture from the tenus of a n approved section 15 agreement

4 In failing to find that Agreement 9040 is detrimental to the commerce

of the United States and contrary to the public interest in violation of section

15 of the Act

5 In failing to consider evidence pertaining to the Atlantic pool segment
of Agreement 9040

6 In failing to find that Agreement 9040 should be disapproved because a

substantial number of the parties thereto did not agree to its terms

7 In failing to find that the national flag carriers illegally combined to

misuse the monopoly created by SUMOC 202 against the third flag lines by

forcing them to accept unjust quotas or Ibe excluded from the trade and

combined to discriminate against Nopal in violation of section 16 of the Act and

8 In failing to impose upon the pool s proponents the burden of proving
its necessity Is

Arguments and exceptions to the Initial Decision not discussed
herein were considered by us and found not justified

The main qllestion presented here is whether the percentages allo

cated under the gulf portion of Agreement 9040 meet the standards

of section 15 of the Act 16 which requires the Commission to dis

14 A single memorandum of exceptions was filed on behalf of Columbus Line Ivaran

Lines and Holland Pan American Line A separate memorandum was filed 011 behalf of

Norton Line

15 Not all of the parties take every exception stated above and where necessary to 0111

discussion we will identify the specific party excepting
10 Nopals complaint also charges that the national flag lines unlawfully combined to

unduly prejudice Nopal in violation of sec 16 of the Act In view of our conclusion of

the sec 15 issue we find it unnecessary to consider thisallegation
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approve any agreement which is unjustly discriminatory and unfair

The Examiner concluded that The quota allocated to Nopal Line

in Agreement No 9040 has not been shown to be unjustly discrimi

natory or unfair For the reasons set forth herein we disagree with

theExaminer

The record in this proceeding is clear and the fact undisputed that

since 1960 when SU 10C 202 compelled Nopal either to become a

mem bel of the coffee pool or cease to carry coffee in the trade N opal
has been the largest contributor to that pool both in terms of total

dollar amount contributed and amount contributed per bag of coffee

carried 17

In short a situation existed under Agreement 8505 1 where Nopals

pool quota did nqt nearly reflect that share of the coffee which N opal
was able to carry and did in fact carry But despite Nopals history
as a substantial contributor to this first coffee pool its quota remained

unchanged when Agreement 9040 the subject of this proceeding was

negotiated by the parties Thus unless drastic changes occur in the

trade a likelihood which this record does not support Nopal should

we approve this Agreement will once again be a substantial con

tributor to this pool
Vhile it may be true that the mere fact that a party s carryings

under a pooling agreement result in its paying large sums to other

pool members would not in and of itself render the agreement dis

criminatory and thus compel our disapproval other factors must

exist which justify the payments and these factors must be consonant

with the policies and purposes of the Shipping Act

Thile the record is not clear as to all of the factors considered in

reaehing the precise percentages allocated under the agreement three

such factors appear to have played the dominant role in the eyes of

the parties They are 1 The so called national interest 2 pre
vious experience including due weight given to pioneering efforts

in the trade and 3 actual carryings under the previous pooling
agreement 7Te shall discuss them in that order

1 The so called national interest factor

Throughout the extensive negotiations culminating in Agreement
8505 1 as well as Agreement 9040 the national flag lines Delta

Lloyd and EL 1 A impressed upon Nopal their position that as a

17 According to coffee pool statistics already cited herein for the period Nov 23 1960
to Dec 31 1962 Delta with a pool quota of 53 06 percent carried 3 042 598 bags of coffee

59 39 percent Nopal with a quota of 1941 percent 1 306 495 bags 25 50 percent
ELlIA with aquota of 8 12 percent 388 338 bags 7 58 percent and Lloyd with a quota

equal to Nopal s 385 755 bags 7 53 percent The statistics further show pool pay

ments by Delta of 383 155 19 by Nopal of 449 920 74 and by ELMA of 734 58 in

contrast to contributions received from these lines by Lloyd in the sum of 833 810 51

mharris
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third flag carrier Nopal did not occupy the same status or enjoy the

same rights in the trade as a national flag line This national interest

was an admitted factor in reaching the percentage allocated Nopal
The Examiner concluded that the inclusion of that national interest

factor was proper We disagree
Every maritime nation in the world is of course intensely and

legitimately interested in the economic well being of its merchant

marine Thus national interest plays an important part in the over

all policies of the maritime nations But it is of overriding impor
tance to properly distinguish between promotional policies and regula
tory policies The Commission of course is a regulatory agency

charged by Congress with the administration of this country s regula
tory policy as expressed in the Shipping Act 1916 And while as

an arm of the U S Government we are of course interested in the

growth and economic well being of our own merchant marine we are

bound by the Shipping Act to scrupulously insure that all carriers re

gardless of flag are accorded equal treatment under the laws we ad
minister As we said in Mitsui Steamship Co Alleged Rebates etc

7 F M C 248 1962

all carriers regardless of flag or nationality are placed on equal footing
under our laws Foreign flag carriers although charged with th re

sponsibility imposed by our laws are also the recipients of the benefits they
confer

Agreement 9040 by granting preferred status to the so called national

flag carriers solely on the basis of the flag flown is contrary to this

expressly avowed policy The Shipping Act 1916 imposes no burden
and grants no privilege on the basis of a carrier s nationality To the

contrary it seeks to insure that all carriers operating in our foreign
commerce regardless of flag do so as equa1s Thus we are prohibited
under the law from approving such an agreement just as we would be

prohibited from using our regulatory powers to attempt to insure that

U S flag carriers received a given percentage of this country s export
trades Ve think it clear that a pooling agreement which aJlocates

percentages or any portions thereof on the basis of flag or national
interest is discriminatory as between carriers within the meaning of
section 15

IILength of service and pioneering efforts
Also asserted in justification of the gulf quotas were the factors of

length of service in the trade and the so called pioneering efforts
of the individual lines and the record demonstrates that consideration
and an indeterminate amount of weight was given to these factors

Nopal is the newest carrier in the trade but it has carried coffee
from Brazil to U S Gulf ports for 14 years During that period
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Nopal has risen from a relatively small carrier to the second largest
It is firmly entrenched in second posit ion far ahead of Lloyd and

ELl1A but considerably behind Delta 14 service has been regular
and dependable The numerous requests received by the Government
of Brazil requesting that N opal be allowed to remain in the trade

following the adoption ofSUMOC 202 while solicited by Nopal indi
cate a considerableamount ofshipper support

The pioneering efforts alluded to by the gulf respondents occurred

in the distant past Delta entered the trade about 1919 and Lloyd
sometime prior to that time E LlVLA entered the coffee trade in

1948 just a year ahead of N opal Pioneering effort like national

interest is a factor to which it is extremely difficult to assign a value

particularly where as here the effort was made so long ago and the
record contains no indication of just what value was assigned to the

pioneering efforts of Delta and Lloyd After 14 years of dependable
service we think it most unjust that Nopal be placed in the status of a

junior member and penalized by some vague and undefined pioneer
ing efforts expended several decades ago Thus in this instance we

consider it improper to use so called pioneering efforts as distin

guished from carryings as a factor in allocating percentages under

the agreement
III Actual carryings unde the lJ1 eviou8 ag eement

Vhile the contentions of the parties lead to some confusion as to

whether or not actual consideration wasgiyen Nopals carryings under

Agreement 8505 1 and 8505 2 the record does clearly establish certain

salient points
All of the parties agree that preyious carryings are a val icl factor

but they disagree as to the amount of eonsideration they should be

given The heartof the controversy is Article 18 ofAgroolnent 8505 2

which provides
This agreement and percentages established herein shall be effective through
February 28 1963 Thereaft r percentages and minimum sailings shall be sub

ject to review and adjustment taking into consideration the service and the

carryings during theDast two 2 year period

Certain respondents Columbus Innan and Holland Pan American

Lines contend in effect that in allocating percentages under Agreement
9040 the only factors to be considere d were the carryings and service

of the parties during the previous 2 year period Is This result they
contend was dictated by Article 18 This position is supported by
IIearing Counsel Ve think the Examiner was correct in rejecting
this contention Neither the record of the negotiations nor the lan

18 The latest statistics available to the parties at the time Agreement 9040 was negotiated
were for coffee carryings up to Dec 31 1962
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guage of Article 18 dictates such an interpretation Nopal itself is
not now contending that it expects 100 percent consideration of its

carryings in the adjustment to be made N opal did expect and does

contend that S01ne consideration of its past carryings was and is re

quired under Article 18 YVe agree
The gulf respondents appear to imply that some such consideration

was in fact given However there remains the undisputed fact that

Nopals percentage remained the same notwithstanding such considera

tion if in fact it wasgiven Ve think it clear that the continuation of

the status quo was directly attributable to the consideration given the

factors dealt with in I and II above It is equally clear that some

adjustment under Article 18 was contemplated flowever our deter
mination that the percentages allocated were unjustly discriminatory
and unfair as between carriers is not dependent upon the existence of

Article 18 Rather it flows from the consideration of improper factors
in making the allocations

In concluding that the use of the national flag and pioneering
factors is contrary to the provisions of section 15 we do not mean to

imply that past carryings is the sole permissible standard for allocat

ing pool quotas Vhere factors other than past carryings are em

ployed however they must be acceptable ones under the act and as

we have indicated no such accept able factors have been suggested to

us by the parties to this proceeding
In his initial decision the examiner has suggested that for the Com

mission to set down guidelines as to the factors to be used in fixing
quotas would be trespassing not only upon the rights of the parties
to the cont ract but their contractual rights as well Ve of course

as already indicated from the foregoing disagree with this conclusion

A section 15 agreement is not a private contract Swift Co v Fede7 al

larit hne C01n1nis8ion 306 F 2d277 CADC 1962 In 7 e Padfic Coast

Eu7 opean Conference 7 F n1 C 27 1961 The rights of the parties
to such an agreement are restricted to those which this Commission
authorizes when guided by and subject to the requirements of section
15 it approves the agreement Thus if the agreement does not meet

the standards of section 15 the parties have no rights to be abrogated
Vhile we have indicated that in reaching the quotas fixed under the

agreement the parties gave consideration to factors which are contrary
to the standards of section 15 we are not prepared on the record before

us to fix specific quotas Ve will ho e er grant the parties an oppor
tunity to make adjustments in the quotas in a mannernot ineonsistent

with this decision

There remain yet a few issues requiring resolution It is alleged
that the exaniiner erred in failing to consider eyidence pertaining to

the Atlanticpool segment of the agreement Ve think this was proper

o
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under the terms of Nopa1s complaint 19 IIowever the record indicates

that in fixing the quotas for the Atlantic pool the parties may have

given consideration and weight to factors which were herein found to

be improper If this be the case we ouId expect the parties to re

examine in the light of our decision here all quotas fixed under the

agreement
Several respondents have asserted that if overcarriage under the

agreement is to be rewarded by increased quotas the very same mal

practices vhich prompted the establishment of the pool will again
plague the trade and deprive shippers and carriers of the stability they
both desire

The thrust of this argument is that malpractices may only be cur

tailed by the absolute elimination of all competition between carriers
in the trade

The trade in question already has an approved conference in opera
tion to which all the parties to the pool must belong Agreement
9040 and SU 10C 202 combine to effect an absolute prohibition against
any other carrier lifting any coffee and thus to grant a monopoly
to the four gulf carriers Now it seems that the final incentive to

free competition i e any upward adjustment in a party s shr re of the
trade must be removed in order to preserve stability Thus under
the contentions of these respondents once a carrier has been allotted a

share of the trade it must forever be satisfied therewith It seems

plain that this theory which would forever freeze quotas because of

potential rumors of possible malpractices etc would also preclude
any hope of a return to even the limited competition allowed under a

conference agreement
Ve do not in any way intend to minimize the seriousness of mal

practices or their effect on the desired stability in a trade Congress
itself recognized their seriousness when it amended section 15 to

provide
The Commission shall disapprove any such agreement after notice and hear

ing on a finding of inadequate policing of the obligatiops under it

It would seem clear to us that an effective system of self policing
rather than complete elimination of all competition is the solution to

rumored malpractices and alleged rebates

For the reasons set forth above we find and conclude that the quota
or share allotted Nopa under Agreement 9040 is unjustly discrimina

tory and unfair as between carriers within the meaning of section 15

o

19 This proceeding was instituted by the filing of a complaint by Nopal requesting a

modification of its share of the gulf pool The Atlantic lines although free to file com

plaints on their own behalf failed to do so and the issues in the proceeding were there

fore properly confined to Nopals quota in the gulf pool Since the issues raised by
xceptions 6 and 8 go beyond the scope of the complaints herein we decline to rule

thereon
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If the quotas fixed under the agreement were renegotiated and the

agreement were modified in a manner not inconsistent with this

opinion we would give further consideration to the matter of

approval
Commissioner Patterson Concurring and Dissenting in Part

Based on the record before me in this proceeding my conclusions
are as follows

FiTst I join the conclusion of Commissioners Harllee and Day re

versing the Examiner s approval of Agreement No 9040 and on the

following counts their decision has my concurrence

a That a pooling agreement which allocates percentages or any

portion thereof on the basis of flag or national interest is

discriminatory as between carriers within the meaning of

section 15
b That Article 18 contemplated some adj ustmeat of Nopals

quota based on its carryings under Agreements No 8505 1

and No 8505 2 and

c That there is discrimination in the quotas assigned to Nopal

Second I dissent from the conclusion reached by Commissioners
Harllee and Day that a modification of the agreement changing the

percentages allocated under the Gulf portion of Agreement No 9040

may create an agreement that is in the public interest not a detriment

to commerce and fair as between carriers

ThiTd On the following counts I conclude that Agreement No

9040 is in violation of section 15 of theAct and should be disapproved
from the time it was entered i11to namely February 27 1963 irre

spective of any modification

a The pool quotas are unfair as between carriers

b The failure to adjust quotas in accordance with the promises
made in Article 18 of Agreement No 8505 and the excessive

payments for unperformed services are detrimental to the

commerce of the United States
c The method by which the agreement was entered into is

against the public interest

As regards my three conclusions as highlighted above there are

advanced on the following pages of this report cogent reasons and

specific data related to them which support my concurrence and

dissent

The complainant in this case Nopal describes itself as a corpora
tion organized and existing under the laws of the Iingdom ofNorway
with its principal place of business at Smestad Oslo Norway Com

plainant is a common carrier by water in the foreign commerce of the

United States as defined in the first section of the Act having been
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engaged since 1947 in operating ships in regular service between the
U S Gulf of Mexico ports and ports in Brazil in South America and
since 1949 has been in the coffee trade

There is no question as to complainant s status nor as to the Com
mission s jurisdiction

The basic question is whether Agreement No 9040 must be approved
Inodified or disapproved pursuant to section 15 of the Act The

complainant does not ask for approval or disapproval but prays that
the Commission either order modification of its share in the Gulf
money pool or disapprove Agreement No 9040 unless the proposed
parties thereto modify said Agreement Nevertheless section 15
makes it the duty of the Commission to approve or disapprove under
the conditions stated therein as follows

The Commission shall I I disapprove I 1
any agreement I I that it

finds to be unjustly discriminatory or unfair as between carriers shippers ex

porters importers or ports or between exporters from the United States and

their foreign competitors or to operate to the detriment of the commerce of
the United States or to be contrary to the public interest or to be in violation

of this Act

The Commission must approve all other agreements
Agreement No 9040 was approved on June 11 1963 subject to the

condition that Article 8 be modified to add the following proviso
I I 110 monies shall be paid into the escrow fund established by the agree

ment norshall any monies be distributed from such fund or otherwise among the

parties until such time as the Commission issues its final decision in Docket

No 1096 and provided further that distribution at that time shall be made in

accordance with such decision

Thereafter the parties agreed to the modification and notified the

Commission so that its approval became effective August 22 1963
At that time no facts showing reasons for disapproval were present

and approval was ordered as required under the mandate that unless
the foregoing conditions are shown the Commission shall approve all

other agreements After snch approval the record of facts

in this docket was developed and made known to the Commission
The further mandate of section 15 now applicable is that agreements

whether or not previously approved by the Commission shall by
order be disapproved if any of the stated conditions exist

A revie v of this record convinces me that the agreement must now

be found 1 to be contrary to the public interest 2 to be unfair

as between carriers and 3 to operate to the detriment of the com

nlerce of the United States and that no modification of the agreement
can remedy its defects The defects are in the circumstances under

which the agreement was entered int9 and is to be performed Excep
tions from the provisions of the Act to protect trade against unlawful

8 F M C
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restraints and monopolies authorized under section 15 of the Act

ought not to be extended to agreements that have not themselves been
arrived at under circumstances of genuine competition as is the case

here

The proposed agreement has not been modified so as to accord N opal
a fair and nondiscriminatory share in the Gulf money pool but the
second alternative offered in Nopals complaint of disapproving said

agreement unless the parties modify the agreement has been taken
It is on the issue of modification that Idisagree because it is not

believed any modification is approvable and it is believed any further
negotiations will be futile

The foregoing conclusion is derived from the following facts and

findings
1 Complainants and respondents herein are signatories to an agree

ment establishing a conference of common carriers by water in the

foreign commerce of the United States known as the BrazilUnited
States Canada Freight Conference approved by the Commission pur
suant to section 15 of the Act and identified as Agreement No 5450
Conference Agreement The Conference covers trade inbound

from Brazil

2 Complainant N opaand respondents Lloyd Brasileiro
Patrimonio Nacional Lloyd and Mississippi Shipping Co Inc
Delta Line Delta were also three signatory parties to Federal

Maritime Board Agreement No 205 approved April 11 1957 as

amended by Agreement No 8205 1 approved October 24 1957 ex

hibit 3

This agreement was known as the Coffee Stabilization Agreement
Itwas terminated effective August 29 1960

After termination of the Coffee Stabilization Agreement the

respondents including Empresa Linea s 1aritimas Argentina
ELMA were parties to a new agreement called the BrazilUnited

States Coffee Agreement No 8505 exhibit 4 approved August 29
1960 The coffee agreement was amended by Agreement No 8505 1

approved February 12 1962 to include complainant Nopal as a

participant effective on andafter November 23 1960 and terminating
August 29 1962 exhibit 5 The coffee agreement was further

amended by Agreement No 8505 2 approved January 31 1962 to

terminate February 28 1963 exhibit 6 The coffee agreement is
what is generally referred to as the pooling agreement The pooling
agreement recited insofar as relevant to the complaint herein that the

parties wereengaged in the carriage of coffee from Brazil to U S Gulf
of fexicoports

3 Respondent Lloyd is owned and operated by the Republic of
the United States of Brazil It cannot be divorced from the Brazil

o 1 r
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ian Government Lloyd has as its head a director who is appointed

by the President of the Republic and is directly subordinate to the

Brazilian Ministry of Transportation and Public Vorks The di

rector is assisted by a commercial superintendent who carries out the

policies of the Brazilian Government in the administration of his

duties Lloyd is also subordinate to other government agencies
Tr 1525 26

4 On October 21 1960 The Superintendence of Money and Credit

an agency of the Government of Brazil upon the decision of the

Council at the meeting of October 13th taking into consideration
Article 3 Line H and Article 6 of Decree Law 7293 of February 2

1945 resolved

1 Brazilian export products with clestination United States of Am rica or

Canada willbe tran ported exclusively by shipping companies which aremembers

of theBrazil United States Canada Freight Conference I

3 In the case of products which transportation is regulated by specific ac

cords or agreements between member lines of that conference signed under the

auspices of the above cpnference and not rejected by the Brazilian authorities

loading of these products will be effected exclusively on vessels of those shipping

companies that aresignatories of said accords or agreements

4 Item 3 referred to ahove does notapply to accords or agreements in which

the Bl azilian flag does notparticipate
5 l he issuance of loading permits by the Bank of Brazil Bank Fiscalization

FIBAN will depend also on the observance of this in truction besides the

other requirements presently in effect lit I

The foregoing is titled Transportation Regulations on Commodi

ties Exported to the United States and Canada Sumoc Instruction

202 and is herein referred to as SU 10C 202 exhibit 9

5 After April 11 1957 and before October 21 1960 Nopal carried
coffee pursuant to the BrazilUnited States Coffee Stabilization

Agreement FMB No 8205 exhibit 3 During this period Nopal
carried coffee as follows

1960 1 January October 618 280 bags 2744 percent exhibit 67 sheet 8

1960 2 entire year 636551 bags 24 9 percent exhibit 53 p 4

1959 2 entire year 774 506 bags 27 3 percent exhibit 53 p 4

1958 2 entire year 414 221 bags 21 9 percent exhibit 53 p 3

1957 2 entire year 475 986 bags 19 9 percent exhibit 53 p 3

6 Between October 21 1960 and November 23 1960 by virtue of

Sec 3 of SUMOC 202 N opal was barred by the Brazilian Government

from carrying coffee as export products with destination United

States of America from Brazil because transportation had to be

effected exclusively on vessels of those shipping companies that are

signatories ofsaid accords oragreements 4 above

1 Figures based on arrivals
Figures based on sailings

o Cl f r
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The next two Nopal ships after October 21 1960 that called at

Brazilian coffee ports the Para shown at Santos on November 4

and 5 and the N opal Express shown at Santos on November 20 22

1960 picked up no bags of coffee and the Nopal T rade on berth in

Paranagua on October 21 1960 loaded 1 250 bags already booked

and in Santos on October 22 1960 loaded 1 000 bagsancl in Niteroi on

October 23 24 1960 loaded 1 000 bags for a total of 3 250 bags already
cleared for shipment in comparison with prior 1960 loadings varying
from 5 950 bags to 53 400 bags exhibit 25 p 2 and Tr 97 103 104
The failure to carry coffee on these ships wascaused by the operation
ofSUM OC202

7 Nopal became a pool participant on and after November 23

1960 exhibit 5 p 1 1st pcH At this time it was mutually
agreed NopaJ s future participation obligations would be as follows

The carryings of Delta Line s passenger vessels Del N01 te Del Sul and Del

lJa1 in the event of a casualty to any of these passenger vessels Delta Line

shall have the right to substitute a freight vessel for any of these passenger

vessels during the period of their layup up to to a total of 23 5 of the

total volume of coffee carried by the four participating lines in each accounting
period shall not be included in the following divisions nor counted in the

minimum sailings The revenue from any excess over 23 5 of the total

volume of coffee carried by the foul participating lines in each accounting
period transported on said vessels or their substitutes hall he divided among

all lines including Delta Line after deducting 115 pel GO kilo bag on the

percentage and minimum sailing basis hereinafter provided The total carry

ings of all other Delta Line s vessels and of the vessels of the other lines listed

below shall be included in the carryings on which the following percentage
divisions shall apply

Delta Line 38 6400

Lloyd Brasileiro 25 37

Nopal Line 25 3700

F A N U 1 10 6200

1 Later E L M A

exhibit 5 p 2

Agreement No 8505 as amended is one of the specific accords or

agreements between member lines of that conference the Brazill
United States Canada Freight Conference signed under the auspices
of the above conference and not rejected by the authorities

referred to in SU 10C 202 4 above
The agreement covering the above transportation in Article 18 was

made effective through August 29 1962 and Article 18 further pro
vided that Thereafter the percentages and minimum sailings shall be

subject to review and adjustment taking into consideration the service

and carryings during the past two 2 year period exhibit 5

p 5 After Nopal signed the pooling agreement on November 23

8 F M C
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1960 the ban on its transportation of coffee was revoked and it re

sumed carryings Tr 212213

8 Between November 23 1960 and February 28 1963 the service

and earryings during the past 2 year period referred to in Article 18

of the pooling agreement was as follows

Nopal Delta Lloyd E L M A

Pool Quotas on total carryings

Actual carryings based on sailings passenger and

freight vessels combined
Firstperiod Nov 23 1960 Aug 28 1961 n

Second period Aug 29 1961 Feb 28 1962
Third period Mar 1 1962Aug 29 1962
Fourth period Aug 30 1962Feb 28 1963

Percent
19 41

Percent
53 06

Percent
19 41

Percent
8 12

19 90
26 73
28 48

135 59

59 08

54 67
64 62

57 77

9 53

10 26
5 83
0 70

11 49
8 34
1 07
5 94

1 Somewhat high because of effectof dock strike in U S affectingother carriers

The amounts paid thereunder were as follows

EXHIBIT 16

Brazil U S Gulf Ooffee Nov le3 1960 Feb leS 1963 am01lnts payable and

receivable by lines

Receivableshown in

Nopal Delta Lloyd EL M A

1st period Nov 23 1960 Aug 28 1961 8 069 84 147 617 83 238 209 36 82 521 69

2d period Aug 29 1961 Feb 28 1962 139 869 45 ao 668 50 174 79125 4 253 30

3d period Mar 1 1962Aug 29 1962 108 035 95 147 157 26 195 58040 59 612 81

4th period Aug 30 1962 Feb 28 1963 1 290 918 25 86 567 40 337 844 25 39 64140

Total 4 periods 546 893 49 412 010 99 946 425 26 12 479 22

1 Payments for4th period not made but subject to arbitration

Based on freight vessel earrings

9 Nopal refused to enter into a new pooling agreement after

February 28 1963 unless the promise made in Article 18 of the ex

piring agreement was honored by a change in its quota allocation to

take into consideration the facts shown in 8 above The other signa
tories refused after Nopal was told as a summarization of the positions
ofDelta Lloyd and ELM A

This traffic of coffee is a traffic that should belong actually to two flags
the American and the Brazilian flags because this is business Brazil is making
with the United States Then the speaker makes mention of the fact that the

USA are the only nation which does not charge a tariff customs duties on

coffee And therefore I want to add this is a business between Brazil and the

U S Of course you have the right to compete in that market but not trying
to exclude from it what are the national lines of these two countries They have

a greater right than any of you may think that you have I really don t want

to talk to you in that manner because this is not an assembly of Congress but

a meeting of businessmen and you must understand this My Government
could very well and I don t know exactly what they intend to do demand

8 F M C
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that a quite greater percentage of this commerce remain between the U S

and the Brazilian lines This I want to say to Mr Hamsig this is a national

line But the policy of Brazil has never been in this trade of excluding

anybody Therefore I cannot be accused for wanting something for my flag
which is of the utmost importance to my very life You have the obligation

to understand that our situation is such a one that we cannot afford the luxury

as said Mr Mattmann to let this trade escape our hands just because you have

been giving a better service I am willing even to recognize that my own

service may be bad but accusing Moore McCormack of bad service makes no

senseand yet Moore McCormack carries less coffee exhibit 23 pp 143 144

Delta has made its position clear we would be prepared to stay within our

present quota with the understanding that the passenger ships must receive a

fair allowance ELMA has also made its statement Loide said that ifNOPAL

asked for a percentual increase they would have to follow this procedure too

We have told Mr Lorentzen that he has reached a level beyond which he

cannot go Isn t this clear enough now

Mr Lorris stated he informed Mr Norton this morning about Clause 18 that

ifwe discuss it we will never get anywhere I have never refuted Clause 18 but

this way we aregoing to end up in Court IfClause 18 is getting in our
way

let us make a new pool exhibit 23 pp 229230

I

Before the Examiner Captain Lorris recalled

that Mr Lorentzen requested consideration of Article 18 using as his

principle this agreement that talks of two years before Tr 1570

Who knows maybe some day I will be a company strictly commercial in

essence

I could then have the same consideration that Mr Lorentzen has regarding
Article 18 Tr 1557 1558

At a meeting on February 4 1963 N opal was told

Oapt Olm k I would also like to report that at the request of Mr Lorentzen

of NapAL the Gulf lines ca ucusses at 2 pm and went over very carefully our

position sic We reached no conclusion but did explore every possibility that

was left I think we have advised Mr Lorentzen that a reasonable time has

already passed and have stated that he should advise us by noon tomorrow

about his view regarding our offer that he remain with his present quota It is

our intention that if he does not accept this by noon tomorrow we see no other

alternative than to form a new pool without NOPAL and we have very honestly

declared him our thought as to the divisionof the quotas

Oapt Lorris refers again to NapAL s desire to increase its quota and says

I should satisfy NOPAL but I cannot possibly diminish my own quota in any

way exhibit 23 p 289 and see Tr 2589 263

On February 5 1963 1r Lorentzen indicated what this meant to

N opal
Ve are disapPointed that our proposal has not been considered worthy of

further exploration Instead yesterday afternoon in definite words we were

told that it we don t accept tIle status quo by noon today a new pool will be

organized without Nap AL line We must strongly protest against this kind of

treament but in view of the existence of regulations such as SUMaC 202 we

Q 1 f C
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have no alternative left to us NOPAL will sign only because refual to do so

will shut them off from thecoffee trade exhibit 23 p 303

10 Nopal signed the Brazil United States Coffee Agr ement as

of February 27 1963 exhibits 18 and 19 The agreement provided
the following quotas and sailings with regard to the Gulf of Mexico

ports

The lines listed below operating to United States Gulf ports agree to the

following percentage division of revenue from total coffee transported on their
vessels on the following basis subject to the maintenance of minimum service
specified

The carryings of Delta Line s passenger vessels Del N01 te Del Sud and Del
Mar in the event of a casualty to any of these passenger vessels Delta Line
shall have the right to substitute a freight vessel for any of these passenger
vessels during the period of their layup up to a total of 23 5 of the total
volume of coffee carried by the four participating lines in each accounting
period shall not be included in the following divisions nor counted in the mini

mum sailings The revenue from any excess over 23 5 of the total volume
of coffee carried by the four participating lines in each accounting period trans

ported on sai9 vessels or their substitutes shall be divided among all lines

including Delta Line after deducting 1 25 per 60 kilo bag on freight vessels and

after deducting 1 50 per 60 kilo on Ielta Line s passenger vessels on the per
eentage a lld minimum sailing basis hereinafter provided The total carryings
of all other Delta Line s vessels and of the vessels of the other lines listed belpw
Rhall be included in the carryings on which the following percentage divisions
shall apply

Delta Line 38 64

Lloyd Brasileiro Patrimonio Nacional 25 37

Nopal Line 25 37

Empresa Lineas Maritimas Argentinas E LM A 10 62

To qualify for the above percentages a nd to offer adequate service to the

trade each line must maintain at least the following number of sailings during
each six month period In determining the number of sailings during a period
the date on which a vessel reports at coffee loading port shall be considered a

sailing during theperiod
Delta Line 11

Lloyd Brasileiro Patrimonio Nacional 10

opal Line 10

Empresa Lineas Maritimas Argentinas E LM A 5

exhibit 18 p 2

11 The aforesaid coffee agreement was designated Agreement No
9040 and was approved by the Federal Maritime Commission as

follows

the approval herein ordered shall become effective at such time as the

Commission receives notice that each of the parties to the agreement has agreed
to the foregoing modification

The notice issued was as follows pursuant to a letter datBd August 28
1963 from the Commission s Division of Carrier Agreements

R F 1 1
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In view of the provision in the order that the approval of Agreement 9040
shall become effective at such time as the Commission receives notice that the

parties have agreed to the modification and file a modificatiOill executed by each
of the parties as provided therein you are advised that your letter and modifica

tion were received on August 22 1963 Accordingly approval of Agreement 9040
bas been recorded effective as of said date

12 The following amounts have been paid ahd received during the

period from November 23 1960 to December 31 1962 pursuant to

the pooling agreements as distribution for overcarryings

Lines
Amount paid Amount re

by lines ceived by
lines

Delta u n nn nn n
n n nnn 00 0000 383 155 19 n n nn

E L M Au 0000 n 0000 nn nn 0000 0000 734 58
Lloyd 000000 00 n nn 833 810 51
NopaL 00 00 n nn 449 920 74 00

Source App D Examiner s initial decision

These facts demonstrate and because of them it is concluded that

1 The complainant is an established participant in the foreign
commerce of the United States as a common carrier by water in the

coffee trade from ports in Brazil South America to ports on the Gulf
ofMexico coastof the United States

2 The Brazilian decree which denied loading permits to ships
unless transportation of coffee vas to be exclusively on ships of car

riers having agreements with a Brazilian flag carrier prevented the
conclusion of an agreement in response to free enterprise bargaining
by giving the national flag carrier power to compel the results without

regard to commercial market place necessities The decree permitted
a settlement dictated by carriers in agreement with the national flag
carrIer

3 The promise made to complainant in Agreement No 8505 to

review and adjust quota percentages and carryings based on the prior
2 years experience when a new pooling agreement was concluded

was not kept
4 The percentage of bags of coffee to be carried allocated as com

plainant s quota in Agreement No 9040 deprives Nopal of an estab

lished position in the foreign commerce of the United States as the

result of dictated contract conditions

A purpose of this proceeding is to determine whether Agreement
No 9040 is still approvable or whether an agreement previously ap
proved sec 15 by the Commission must be disapproved in view of

the foregoing findings
The facts showing that Nopal has been engaged in the Brazil to

U S Gulf coffee trade since 1949 starting with 4 8 percent of the

FMn
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coffee bags carried and continuing without interruption to the present
reaching as high as 29 4 percent of the trade establishes complainant s

position There was no proof on this record that this position was

achieved by other than fair means consistently with the act or by
other than consistent good service to shippers There are no valid

grounds for impugning Nopals entitlement to what it has earned by
its efforts The respondent carriers have likewise achieved their rela

tive positions in the market by comparable effort

Notwithstanding these efforts we are asked to approve an agree
ment by which Nopal relinquishes its position by reducing future

activity from its 1960 high point of 29 4 percent to 19 41 percent while

another signatory is authorized to increase its activity from its 1960
6 6 percent level to the same 19 41 percent level Nopal s actual 19 41

percent allowance in comparison with the 25 37 percent quota in

Article 4 of Agreement No 9040 results from the operation of the

second paragraph thereof wherein Delta is given an allowance which

is not included in the quota divisions for carryings on its pass nger

ships See report of Commission footnote 8 Lloyd s increased

quota is authorized in spite of an acknowledged bad service on the

grounds the trade cannot be allowed to escape because another carrier

is giving better service as item 9 of the factsshows

Complainant is entitled in fairness to not have its position eroded

by governmental compulsion Such compulsion is the result of a l

governmental decree which has stripped Nopal of bargaining power
and has placed complete power in the hands of Lloyd The record

shows there has been no change of schedules no change of ships no

rleterioration of service and no change in rates or policies by Nopal
The only change has been the new bargaining power given Lloyd by
its owner government By SUMOC 202 Lloyd acquired control over

the market represented by Brazilian export products with destina

tion United States and thereby control over the entire bargaining
power of the Brazilian export coffee market enforceable by the issu

ance or noniss lance of loading permits by the Bank of Brazil Bank

Fiscalization Exclusion from market is the price of refusal to

acknowledge the dictates of the market s spokesman A demonstra

tion of this factor is to be found in the testimony that if Nopal does

not accept this by noon tomorrow we see no alternative than to form

a new pool without Nopal The absence of commercial con

siderations was shown by the testimony that the national carrier was

not a company strictly commercial having to consider things the same

as N opal There was the further concession in oral argument before

us by counsel that there is nothing to prevent the happening of further

slashes in the quotas of third flag lines i e non Brazilian and non

U S lines Expression of this power is reflected in the statement
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Ve have told 111 Lorentzen that he has reached a level beyond which

he cannot go exhibit 23 p 229 The statement wasnot that Nopal
had reached a level beyond which the others were not willing to agree
on but had gotten all it was going to get or be excluded from the
Brazilian coffee market

The Brazilian coffee market is larger than the part shared by each
carrier Each must compete for a share Lloyd s domination of

access to the shares allows it to wrest more from the other carriers
than would otherwise be possible Allof the parties to the agreement
including Delta lost the protection of their own influence over the
market represented by Brazilian coffee sellers whether or not sellers

are no v satisfied with the service Delta has as much to lose from

approval of an agreement arrived at under these circumstances as

anyone
The issue as Isee it is the way in which this agreement was arrived

at rather than the quotas or the terms of the agreement although I
agree that the quotas are discriminatory It is contrary to our public
interest to have our foreign commerce regulated by agreements ar

rived at as a result of noncommercial factors

There is no objection to direct State action The Brazilian Gov
ernment may do anything it wants to do in relation to its commerce

with the United States All carriers are subject to action by the na

tions into whose jurisdiction they pass The objection arises when
Brazil converts what should be a freely negotiated agreement subject
to our jurisdiction into one not freely negotiated

In free enterprise negotiation unity of interest occurs at the moment
of contract and the Commission is usually only required to approve
the result where the subject is covered by section 15 Concessions of

interest before and after are submerged in the agreement and the

final agreement obscures the fact that events before and after also
affect public interest in our commerce Here the facts shown remove

the obscurity to disclose that the agreement happened as the result of

concessions obtained by noncommercial considerations Bargaining
is only a formality under these circumstances Brazil has obtained

the results of direct State action without enacting any law directly
controlling its commerce Its action is disguised as bargaining and

we are being asked to approve the resulting agreement giving its own

line a preferred position in our commerce at the expense of the estab

lished position of a longtime participant in our commerce

The deprivation of position does not result from a true agreement
but from an imposed settlement An agreement subject to our juris
diction which does not represent free enterprise bargaining is a sham
aild must be treated differently than other agreements processed under
section 15

r
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To approve an agreement arrived at in the foregoing manner and

achieving the results noted if we are to be consistent later on would

project a need to approve an agreement achieving the same results by
the same means against all carriers in the trade except the carrier
chosen by the national carrier employing such means

The end result of this process would be an end to multilateral trad

ing in our ocean commerce This too is contrary to our public intelPst

Complainant in Agreement No 8505 joined with the other parties
in mutually promising each other that when the end of the term of the

agreement arri ed they would review and adjust the percentages and

minimum sailings to take into consideration service and ca rryings
during the past 2 years One must assume that the obligations of

Agreement No 8505 were undertaken to acomplish practical objectiveS
and to require some future change ofposition It is not to be assumed

the businessmen who negotiated and signed the agreement created an

obligation to do nothing but contemplate and discuss the past
Rather at the time they meant to make significant new moves vhen

the agreement was renegotiated based on their past ability to capture
a share of the Brazilian coffee market

The agreement provisions quoted in items 7 and 10 above show no

change betwen No 8505 andNo 9040
If Article 18 requires no change in No 9040 and only a mentaI

exercise it is simply a way ofavoiding action No written statement

is necessary for such an obligation
The evidence shows that Nopal had no snch views of the obligation

anCl took significant steps to increase its share of the market during
the 2 year period with the promise of Article 18 clearly in mind

exhibit 23 p 140 To the losers Nopals moves are of course dis

tasteful but this has never justified breaking promises Nopal right
fully complains about the failure to perform the promise Only the

dominant influence of Lloyd over the bargaining process has made

such action so easy to accomplish In my opinion it is a detriment to

our commerce to permit the products of broken promises to influence

the shares of participants therein

The effect ofLloyd s bargaining position and its ability to disregard
promises to revise quotas showed up most clearly in the quota Nopal
was required to accept which was far below its proven ability to carry
and in the quota Lloyd received which was far above its proven ability
to carry LloycFs quota represented not business consideration but

national policy as its counsel candicily recognized Quota parity with

Nopal is a national policy of Brazil which Nopal as a privatecarrier

for gain has never apparently appreciated Lloyd brief p 59

National policy may be enforced by legislation Absent direct legis
8 F l1C
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lation Lloyd should not obtain quota advantages associated with com

petition between private Garriers for gain in the form of a diminution

of a hard won position by means of an agreement approved under

section 15

Assuming the promise may be disregarded without detriment to the

commerce it is further believed that there is detrilnent to the commerce

in any agreement which results in one carrier paying to a competitor
such a disproportionately large part of its earnings Nopal

546 89349 over the period November 23 1960 to February 28 1963

Delta 412 010 99 during the same period when its competitor per
forms no service whatever for such payment Coffee consumers even

tually pay the rates used to supply the funds needed to pay Lloyd
whose only power to obtain money by this means is the Government

backed control over access to the Brazilian export products market

Sill10C 202 par 1 As Nopals representative said

large payments passing from one line to the other is not healthy and

is not in the best interests of the commerce of Brazil or the United

States exhibit 23

The noncompetitively inflicted loss caused by being allowed reve

nues from 1941 percent of the trade and by having to pay expenses

of carrying up to 29 percent of the trade as well as the large pool
payments to Lloyd for performing no service whatever cannot be con

tinued by N opal Its loss is a loss to our commerce Its payments
are an expense to our consumers l10reover all respondents are faced

with the possibility of the same future quota attrition as the result of

the power of Lloyd to make future agreements with carriers of its

choosing containing still lower quotas as the condition of admission

to the market

An agreement is unfairas between carriers if it is a pooling agree

ment in which the quotas are arbitrarily established so as to diminish

without effective commeTcial restraint the market shares of partici
pants in the foreign commerce of the United States

In my opinion Agreement No 9040 should be disapproved from

the time it was entered into on February 27 1963 irrespective of any

modification on the ground that it

a Arbitrarily establishes pool quotas that are unfair as between

carriers

b Embodies the results of unfulfilled promises and requires
excessive payments for unperformed services that are detri

mental to the commerce and

c Reflects the results of governmental action rather than mar

ket competition which is against the public interest

8 F M C
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APPENDIX A

FEDERAL MARITIME COMMISSION

AGREEMENT NO 9040

BRAZIL UNITED STATES COFFEE AGREEMENT

MEMORANDUM of AGREEMENT entered into at New York N Y on 27

February 1963

Witnesseth

The parties to the Brazil United States Coffee Agreement Federal Maritime

Commission Agreement No 8505 and amendments thereto designated as F M C

Agreements Nos 85051 85052 and 85053 which terminates February 28
963 have agreed to the establishment of a new agreement providing for the

participation of MONTEMAR S A COMERCIAL Y MARITIMA on and after

March 1 1963
1 For the common good of shippers and carriers by providing just and eco

Ilomical cooperation between steamship lines operating on the coffee trade from

Brazil to United States Atlantic and gulf ports the parties hereto who are

members of the BraziVUnited States Canada Freight Conference U S M C

Agreement No 5450 hereby agree as set forth hereinafter to a division of the

revenue derived from the total coffee transported on their vessels from ports
within the scope of the above named Conference ie ports in Brazil south of

and including Victoria to United States Atlantic and gulf ports
2 The lines listed below operating to United States Atlantic coast ports agree

to the following percentage division of revenue after deducting 125 per 60 kilo

bag from total coffee transported on their vessels excluding Moore McCormack

Lines Inc passenger vessel SS Argentina and SS Brasil to United States Atlantic

ports on the following basis subject to themaintenance of minimum service speci
fied The revenue from any excess over 300 000 bags per annum carried by the

SS Argentina and the SS Brasil after deducting 1 50 per 60 kilo bag shall be

divided among all the lines including MooreMcCormack Lines Inc on the per

centage and minimum sailing basis hereinafter provided
Percent

Moore McCormack Lines Inc 37 10

Lloyd Brasileiro Patrimonio Nacional 19 40

Empresa Lineas Maritimas Argentinas E LM A 9 05

iontemar S A 1 00

Brodin Line 9 50

Columbus Line 6 00

lvaran Ltne 6 00

Torm Line 6 00
Norton Line 4 80

Holland Pan American Line 1 15

3 To qualify for the above percentages and offer adequate service to the

trade each line must maintain at least the following number of sailings during
each 6 month period In determiniing the number of sailings during a period the

date on which a vessel reports at a coffee loading port shall be considered a

sailing during the period

loore lcCornlack Lines Inc

Lloyd Brasileiro Patrimonio Nacional

25

12
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Empresa Lineas Maritimas Argentinas E LM A 14

fontenlar S A 2

Brodin Line 9

Columbus Line 6

Ivaran L1ne 6

TorIn Line 6

Norton Line 6

Holland Pan American Line 6

Should any line fail to provide the above stipulated minimum service to trans

port its quota the percentage alloted to it shall be reduced in dIrect proportion

to the reduction in servke and the surrendered portion shall be allocated to all

the other lines in ratio to the percentages allotted to them in article 2 above

4 The lines listed below operating to United States gulf ports agree to the

following percentage division of revenue from total coffee transported on their

vessels on the following basis subject to the maintenance of minimum service

specified
The carryings of Delta Lines passenger vessels Del Norte Del Sud and Del

jfar in the event of a casualty to any of these passenger vessels Delta Line

shall have the right to substitute a freight vessel for any of these passenger

vessels during the period of their layup up to a total of 23 5 percent of the

total volume of coffee carried by the four participating lines in each accounting

period shall not be included in the following divisions nor counted in the mini

mum sailings The revenue from any excess over23 5 percent of the total volume

of coffee carried by the four participating lines in each accounting period trans

ported on said vessels or their substitutes shall be divided among all lines

including Delta Line after deducting 1 25 per 60 kilo bags on freight vessels and

after deducting 1 50 per 60 kilo on Delta Line s passenger vessels on the per

centage and minimum sailing basis hereinafter provided The total carryings
of all other Delta Line s vessels and of the vessels of the other lines listed below

shall be included in the carryings on which the following percentage divisions

shall apply
Percent

Delta Line 3 64

Lloyd Brasileiro Patrimonio Nacional 25 37

Nopal Line 25 37

Empresa Lineas Maritimas Argentinas ELM A 10 62

To qualify for the above percentlges and to offer adequate service to the trade

each line must maintain at least the following number of sailings during each

six month period In determining the number of sailings during a period the

date on which a vessel reports at coffee loading port shall be considered a sailing

during the period

Delta IJne 11

Lloyd Brasileiro Patrimonio Nacional 10

NopalLine 10

Empresa Lineas Maritimas Argentinas E Ll1A 5

5 In consideration of the privilege of vessel substitution afforded Delta Line

under artiele 4 above Delta Line accepts a 50 percent reduction in whatever

compensation might accrue to Delta Line by reason of noncompliance on the

part of other lines with specified minimum sailings art 4 the balance to be

divided among the other participants in direct proportion as otherwise agreed

8 F M Q
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In consideration of the average per ship afforded to E LM A under this

agreement E LM A accepts a 33 3 percent reduction in whatever compensation
might accrue to E Ll1A by reason of noncompliance on the part of other lines

which specified minimum sailings art 4 the balance to be divided among

the other participants in direct proportion as otherwise agreed
Should any line fail to provide the above stipulated minimum sel vice to trans

port its quota the percentage allotted to it shall be reduced in direct proportion
to the reduction in service and the surrendered portion shall be allocated to the

other lines in ratio to the percentages already allotted to them except as other

wise provided in Article 5 irrespective of their actual number of sailings as

provided by Article 4

6 It is mutually understood and agreed that a voyage can only be counted as

one sailing to either the gulf ports or Atlantic coast ports by a line party to both

such divisions of the pool even though both ranges of ports may be served on a

single voyage butall coffee carryings are to be included iill the respective divisions

of the pool It is agreed that the final decision in which division of the pool
such a sailing shall be counted shall be made by the Administrator However

should any line carry coffee in a division of the pool in which it does not have
an allotted percentage the revenue after deduction as provided inArticles 2 and

4 shall be divided among the lines in such division of the pool on the basis pro

vided for above

7 In the event any of the parties to this agreement is unable to provide the

minimum service set forth inArticles 3 and 4 because of reasons of force majeure
or any other cause beyond the control of the carrier and a dispute arises as to

whether a good and valid reason existed for failure to maintain minimum service

the decision as to whether an exemption should be granted from the reduction i

allotted percentage as stipulated inArticles 3 and 4 shall be l esolved by arbitra

tion procedure as provided inArticle 14

8 At the end of each period of 6 calendar months an accounting shall be made

Lines carrying in excess of the allotted percentage of the total coffee transported
as provided above shall pay within 30 days after an accounting has been sub

mitted into an escrow account to be established the revenue derived from their

excess carrying after the deduction as provided in Articles 2 and 4 to cover

only direct cargo handling expenses In the event of increased costs these de

ductions may be adjusted by consent of not less than three quarters of the

parties hereto entitled to vote as stipulated in Article 12 The monies paid
into the escrow fund shall be distributed to the lines to which payments are

due under this agreement
9 All coffee shall be transported strictly in accordance with rates rules

regulations and agreements established by the Brazil United States Canada

Freight Conference and any infractions shall be subject to the penalties provided
for inthe agreement of the Conference

10 New members who are members of the Brazil United States Canada

Freight Conference may be admitted to this agreement on application and by
approval of not less than three quarters of the parties hereto entitled to vote as

stipulated in Article 12 No such admission shall become effective until an

appropriate modification of this agreement has been filed with and approved by
the Federal Maritime Commission

11 This Agreement shall be administered in New York N Y United States of
America by an Administrator elected by the member lines parties to theagree

ment The Administrator is authorized to make appropriate arrangements for

the receipt and checking of reports on coffee carryings the accounts provided
therein such banking arrangements as may be necessary and appormQn any ex
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penses for the ma ntenance of this agreement between Atlantic and gulf lines

on the basis of coffee carryings and between the respective lines of such groups on

coffee carryings as allocated under the agreement
12 Meetings of the parties to this agreement will be held at the call of the

Administrator of the agreement or upon the request of any party to this agree

ment All actions within the scope of this agreement except allocation of
percentages which shall be by unanimous vote shall be tulen only upon assent

of not less than three quarters of all the parties to the agreement except that

shnuld a party cease to be a member of theBrazil United States Canada Freight
Conference withdraw from the trade or llot lUI e a sailing in the Brazil United

States trade for a period of 6 months such party shallllot be entitled to vote on

any matter including amendments to the agreement uut shall ue bound by the

vote of the other parties to the agreement on such matters A minute record of
the proceedings of all meetings including all votes on matters coming before

such meetings shall be kept and copies of all minutes of meetings and true and

complete records of all affirmative 01 negative actions of the parties hereto

pursuant to or giving effect to this agreement shall be furnishedlHOmptly to the

governmental agency charged with the administration of section 15 of the Ship
ping Act 1916 as amended

13 Copies of accounting shall he furnished promptly to the governmental
agency charged with the administra tion of section 15 of the Shipping Act of

1916 as amended

14 Any and all differences and disputes of vd1atsoever nature arising out of

this agreement including circumstances referred to in Article 7 shall be put to

arbitration in the city of New York pursuant to the laws relating to arbitration

there in force before a board of three persons consisting of one arbitrator to be

appointed by the parties to the agreement complaining or complained against
one by the other party or parties to the agreement complained against or com

plaining and the third to be selected by the two so chosen All such arbitrators

shall be appointed immediately when the occasion arises The decision of any
two of the three on any point or points shall be final Judgment may be entered

upon any award made hereunder in any court baving jurisdiction in the

premises
It is mutually understood and agreed that the eXl enSeS incurred in any

arbitration shall be borne by the parties directly involved in the question of

such arbitration

15 In the event of war or war like operations affecting the BrazilUnited

States coffee trade the agreement may be suspended for the period of such war

01 war like Ol erations

16 This agreement shall become effective March 1 1963 subject to approval

by the Federal Maritime Commission and it is mutually understood that no ac

counting or payment shall be made as provided herein until such approval has

been granted This agreement and percentages established herein shall be ef

fective through February 29 1964 Thereafter the percentages and minimum

sailings shall be subject to review and adjustment No extension of this agree

ment shall be effective until filed with and approved by the Federal Maritime

Commission
17 It is mutually understood and agreed that this Agreement shall conform

with the laws rules and regulations of the United States of America and of the

United States of Brazil

18 This Agreement may be executed in several parts and the said parts shall

be read and be effectual as one instrument

8 F lIC
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IN WITNESS WHEREOF the parties hereto have caused this agreement to

be executed by their respective officers or agents thereunto duly authorized

REDERlAKTIEBOLAGET DISA RE

DERIAKTIEBOLAGET POSEIDON ANG

FARTYGSAKTIEBOLAGET TmFING

BRODIN LINE

as one member only
By ERIK G BRODIN

Title

HAMBURG SUEDAMERIKANISCHE
DAMPFSCHIFF FAHRTS GE
SELLSCHAFT EGGERT AMSINCK

COLUMBUS LINE

By COLUMBUS LINE INC General

Agents

By W A NIELSEN

Title Executive Vice President
DELTA STEAMSHIP LINES INC

DELTA LINE

By J N LALA

Title Vice President

EMPRESA LINEAS MARITIMAS

ARGENTINAS E LM A

By RENE CHARPENTIER

Title O Oharge General Dele

gation
VAN NIEVELT GOUDRIAAN CO S

STOOMVAART MAATSCHAPPIJ N V

Ho L LAND PAN AMERICAN

LINE

By BLACK DIAMOND STEAMSHIP
COMPANY General Agents

By FRANK R JORDAN

Title General Traffic Manager

A S IVARANS REDERI IVARAN

LINES

By STOCKARD SHIPPING COMPANY
INC Gene1 al Agents

v
By RAYMOND HORGAN

Titl Executive VicePresident

LLOYD BRASILEIRO PATRIMONIO

NACIONAL

By HAROLD W DILLON

Title General Traffic Manager
MONTEMAR S A COMERCIAL Y

MARITIMA

By AMERIND SHIPPING CORP Gen

eral Agents
By LEWIS C PAINE Jr

Title President

MOORE McCORMACK LINES INC

By CHARLES T MATTMAN

Title Executive Vice President

THE NORTHERN PAN AMERICA

LINE A S NOPAL LINE

By OIVIND LORENTZEN INC General

Agents
By PER A LORENTZEN

Title President

STOCKHOLMS REDERIAKTIEBOLA

GET SVEA REDERIAKTIEBOLAGET

FREDRIKA NORTON LINE

as one member only

By NORTON LILLY COMPANY INC

General Agents

By JOSEPH F LILLY

Title President

DAMPSKIBSSELSKABET TOR M

TORM LINES

By TORM LINES AGENCY INC Gen

eral Agents

By K SCHMOLZE
Title VicePresident

8 F M C
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APPENDIX C

Brazil United State8 Ooffee Agreement F M O Agreement No 8505 1 a8

amended reconciliation of carrying8 and accounting tor period Nov 23

1960 Dec 31 1962 lines operating to U S gulf port8 pas8enger and freight

vessels combined

Delta E L M A Lloyd

Period
Amount Amount Amount Amount Amount Amount

paid by received paid by received paid by received

lines by lines lines by lines lines by lines

Nov 23 1960
to Aug 28
196L 147 617 83 82 521 69 238 209 36

Aug 29 1961
to Feb 28
1962 30 668 50 4 253 30 174 791 25

Mar 1 1962 to

Aug 29
1962

147 157 26 59 612 81 195 580 40

Sept 29 1912
to Dec 31

1962
57 711 60 26 427 60 225 229 50

Subtotals 86 774 99 86 040 41

Totalsn
333 155 19 734 58 833 810 51

Nopal

Amount

paid by
lines

Amount

received
by lines

8 069 84

139 869 45

108 035 95

193 945 50

449 920 74

8 F M C
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EXHIBIT D

Yearly coffee carryings and sailings Brazil U S gulf for Nopal Lloyd Delta

and E L M A F A N U 1947 1962

Total Nopal Lloyd Delta E I M A
F A NU

1947 Bags number n 2 986 711 0 286 121 2 700 590 0
Bags pereent uu nnu 0 9 6 90 4 0

Sailings number n 74 0 9 65 0

u b i 0 12 2 87 8 0
1948 4 lll 081 0 731 141 3 278 317 106 623

Bags percent u 0 17 8 79 7 2 5

Sailings number n u 89 0 19 61 9
i

l

e n

4 340 281
0 21 3 68 5 10 27

1949 208 197 953 104 3 103 100 75 860

i1r fs r

ber
4 8 22 71 5 1 7

94 9 23 52 10

Sailings percent
3 022 9 9

9 6 24 5 55 3 10 6
1950 Bags number nn nn 230 886 469 075 2 261 598 61 420

Bags perccnt n u n n 7 6 15 j 74 9 2

t S
90 11 18 51 10

n3 541 304
12 2 20 56 7 11 1

1951 271 863 437 104 2 651 450 180 887
7 7 12 3 74 9 5 1

gIg 87 10 18 46 13
11 5 20 7 52 9 14 9

1952 Bags nmn ber n 2 996 783 389 608 429 ii55 2 102 4 22 75 198
Bags percent I3 14 3 70 2 2 5

Sailiugs numbet 89 14 12 52 11

i sunbg 2 508 699
Vi 7 13 58 4 12 4

1953 383 720 251 971 1 783 202 89 806
Bags petcentu

Uu
nnnn n 15 3 10 il 1 3 6

Sailings number
uu

nnn nn 87 16 11 47 13
Sailings perccn L

ul 896 821
18 4 12 6 54 7 15

1954 Bags number n 236 130 147 499 1 451 173 62 019

Bags percentn n n n nn
n m

SS
12 4 7 8 76 5 3 3

Sail ings number 16 12 50 10

Sailings percenL nn n 18 2 13 6 M 8 11 4
1955 Bags number n

2 340 403 311 788 142 3GO 1 853 505 32 750

Bags percent u un nun n 13 3 6 1 49 2 1 4

Sailings number n
n 88 19 12 51 6

i l
r 21 6 13 6 58 6 8

1956 3 115 173 573 616 200 4 29 2 211 118 130 110
18 4 6 4 71 4 2

Sailings number n 100 21 12 52 15

Sailings percenL uun n n 21 12 5 2 15

1957 Bags number 2 386 687 475 986 209 264 1 644 007 57 430
13ags percellL 19 9 8 8 68 9 2 4

Sailings numbern u u 99 23 12 50 14

Sailings percenL n
nn nnn 23 2 12 1 50 5 14 2

1958 Bags number
n

un 1 884 419 414 221 120 214 1 292 019 57 965

Bags percenL u
U nn

m91
21 9 6 4 68 6 3 1

Sailings number n
n 20 10 52 9

Sailings percentn unnun n 22 11 57 1 9 9
1959 Bags numbernn u u 2 831 007 774 506 171 474 1 663 4 83 221 544

Bags
percenL

n u n n 27 3 6 1 58 8 7 8

Sailings numbern
n nn no 29 8 50 23

Sailings percenL 26 4 7 3 45 5 20 9

1960 Bags number n n 2 557 431 636 551 217 801 1 409 3eO 293 729

Bags percenL 24 9 8 5 55 1 11 5

Sailings numbern u n n n n 104 28 12 46 18

Sailings percent 26 9 11 5 44 3 17 3
1961 Bags number n u n n 2 459 490 610 218 208 484 1 441 349 199 439

Bags percenL
109

24 8 8 5 58 6 8 1

Sailings oumber n U u n un 26 20 51 12

Sailings percent
2 300 352

23 9 18 3 46 8 11
1962 Bags number n 663 143 114 178 1 475 194 137 837

Bags percenL
108

27 7 4 8 61 7 5 8

Sailings number n 28 23 45 12

Sailings percenL n 26 21 3 41 7 11

8 F M C
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No 1096

THE NORTHERN PAN AMERICAN LINE A S NoPAL LINE

v

MOORE McCORMACK LINES INC ET AL

ASHTON C BARRETI Oortlmissioner dissenting
I respectfully dissent and would approve Agreement No 9040 as

the examiner did The opinion of Chainnan Harllee and Commis

sioner Day a majority of the majority indicates that the attached

order does not preclude further consideration by the Commission
but on the other hand assures such further consideration if Agree
ment No 9040 is modified in a manner not inconsistent with this

opinion The Harllee Day opinion can be read to require one modi

fication and only one an adjustment upward of Nopals share in

the money pool While in my opinion such adjustment should not

and legally cannot be made the price ofapproval Iamwilling to join
in such further consideration Iam indeed inclined to feel that absent

further favorable consideration and eventual approval we may expect
a super SUMOC 202 and real chaos in the trade Certainly to avoid

such a situation which would substantially destroy operating efficiency
and seriously endanger the continuation of first class transportation
service on the route should be a prime objective of this regulatory
body I hope therefore that the agreement with some reasonable

adjustment of Nopals carryings not diminished by reason of flag or

length of service will be returned to the Commission for further

consideration in this proceeding
There heing no assurance that such further consideration will be

requested it is my unpleasant duty to indicate as briefly as possible
unsound reasoning and legal error in the decisions of my colleagues
I feel that the ultimate conclusions of both are unsupported by in

dispensable subordinate findings of fact and substantial evidence and

that the decision to disapprove Agreement 9040 is therefore arbitrary
and capricious I am convinced that both those opinions fly in the

face of the policy unanimously stated in Alcoa O A V N 7 F MB

mharris
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345 364 that in acting upon pooling agreements the Commission

applies the standards set out in section 15 of the Shipping Act 1916

and no others This statement was approved by the United States
Court of Appeals for the District of Columbia Circuit and certiorari

wasnot requested
The standard upon which the Harllee Day opinion is based is that

a pooling agreement may not be approved if a combination of parties
to the agreement who are nationals of the countries served success

fully insist upon a little better deal than thisCommission thinks they
should get Section 15 sets out no such standard

The Harllee Day opinion falls into a well laid snare by equating
ur duty to enforce our regulatory statutes without distinction be

tween flags with a non existent prohibition 1 against approval of an

agreement in negotiating which national interest played a dominant

role in the eyes of the parties It also has been entrapped into feel

ing that an approval of such an agreement to which an American

flag line is a successful party would necessarily be a promotional
act which is an obvious non sequitu7

The Harllee Day opinion also finds that the consideration and

giving an indeterminate amount of weight to the pioneering efforts

of Lloyd and Delta was improper Section 15 does not set up the

use of any particular factors as a standard It is concerned only with

agreements not the negotiations in which they are formulatedor

factors taken into account by negotiators Nothing in section 15

justifies an ultimate finding that percentages are and the contract

containing them is unj ustly discriminatory and unfair as between

carriers because it flmvs from the consideration by the parties of

improper factors in making the allocations It is to be noted that

the Harllee Day decision which absolutely rules out of consideration

the pioneering ofLloyd and Delta does not even find that these lines

have recovered their pioneering costs much less a reasonable profit
on their investments They wereunder no obligation to Nopal to Inake

it possible for coffee growers to profit and grow more coffee for Nopal
to carry Nopal is profiting from the past efforts of the other lines

In my opinion the pioneers are fully entitled to special consideration

and N opal is in no position to complain if it were accorded The

development of this particular trade into a stable and dependable
service was highly desirable the protection of the endeavors of these

pioneering lines which have so served would be a legitimate objective
ofany pooling arrangement

The Harllee Day opinion does not find that Nopals carryings were

not considered in the negotiations at most it seems to suggest a

probability that they were not given enough consideration To the

1 See p 22 weare prohibited
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contrary the record showing the minutes of the Rio meeting points
out the extensive negotiations made in discussing the issue involved

and states the facts and arguments advanced by the various parties
in support Of their cantentians

Now here in this opinion as above discussed can Ifind subordinate

findings of fact or reference to substantial evidence to support its ulti
mate conclusion Of unjust discrimination In view of the practical
and economic side of the presented issue the import of one factor

must be constantly realized coffee is Brazil s greatest economic asset
That Lloyd should benefit in a majorway from its transportation to

and from the United States is a nonnal and natural objective of
Brazilian national policy Itseems to me far preferable that recogni
tion be given to the legitimate objectives of that policy through agree
ment arrived at by negotiation among the lines rather than by a

Brazilian decree which would naturally support the national interest

Before briefly discussing Commissioner Patterson s opinion Imust

say that I strongly believe that we should consider pooling agree
ments as they really are and realize what our limitations in dealing
with them are and especially that no decision ofours is going to turn

a hard boiled intensively competitive business into an association of

dedicated altruists Even my brief experience here teaches me that
the lines in the strongest bargaining position get a bigger cut in any

pool than their weaker competitors which bigger cut may well be just i
fied where the greater strength of such lines stems not fronl predatory
and discriminatory tactics but is the result of pioneering efforts

heavy investlnents in the trade and other factors If we can keep
this in bounds I think we will do all that can be expected of us and

this I think we can do As we indicated in Alcoa O A V N supra
if the result of a pooling agreement is so to impair the revenues of a

valuable carrier as to lead it to abandon or seriously curtail its service

e will not hesitate to disapprove it However where as here the

division of revenues appears to be within a zone of reasonableness
I think we should approve I cannot read section 15 as ilnposing
pinpointed equitable allocation Of pool percentages as a condition to

the approval of pooling agreements and Idoubt if any of the valu

able pooling agreements now functioning with COl1llnission approval
could meet such a test lVe certainly should not take seriously any

suggestion by proponents or opponents ofpools that revenue percent
ages are fixed by feeding factors into computers and accepting the

result or indeed upon any considerations other than those dictated

by enlightened self interest

COl1llnissioner Patterson s opinion makes no additional subordinate

findings of fact and points to no additional evidence to support the

findings of unjust discrimination in which he concurs His decision
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that this agreement must be disapproved as contrary to the public
interest is based upon his finding that it reflects the results ofgovern
mental action rather than market competition 2

Icannot read section 15 as permitting the approval ofcontracts only
if they reflect market competition or forbidding approval of a con

tract which reflects the results of governmental action I have

thought and still thing that section 15 requires us to approve or dis

approve an agreement upon its merits not upon consideration of what
it may reflect

I agree with decision of the Examiner that Agreement No 9040
should be approved

Signed THOMAS LISI

Secretary
Although he approved the Grace C A V N pooUng agreement which certainly re

fleeted the action of two Governments

8 F M C
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No 966

REDUCTION IN RATES PACIFIC COAST HAWAII

OLIVER J OLSON CO C R NICKERSON AGENT

Decided July 20 1964

Rates from to and between Pacific coast ports and ports in the Hawaiian

Islands found to be lawfuland just and reasonable Order should be entered

discontinuing the proceeding

Russell S Bernhard for respondent
George D Rives and Robert N Lowry for Matson Navigation Co

intervener

ShiroKashiwa for State ofHawaii intervener
Richard S Harsh and Robert J Black1vell Hearing Counsel
A L Jordan Hearing Examiner

REPORT

BY THE COMMISSION John Harllee OhaiT7JWn Ashton C
Barrett James V Day John S Patterson Oommi8sioners

PROCEEDINGS

This is an investigation into the lawfulness of certain tariffs filed

by Oliver J Olson Co Olson covering transportation of cargo
between the Pacific coast and Hawaii The investigation is being con

ducted by the Commission on its own motion pursuant to section 18
of the Shipping Act 1916 Act and section 3 of the Intercoastal

Shipping Act 1933 Intercoastal Act

The tariffs under investigation are those contained in Olson s re

vised pages to its local Freight Tariff No 5 FMC F No 32 naming
reductions in freight rates from to and between Pacific coast ports
and ports in the Hawaiian Islands The order of investigation dated

December 27 1961 embraces those revisions in Olson s tariff to be

o 1 r
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come effective December 28 1961 and all subsequent revisions of the

said rates subsequently filed by respondent in this proceeding The

order suspended the rate on one item in the tariff lumber to and in

eluding April 27 1962 but allowed the other items in respondent s

tariff to remain in effect during the course of the investigation
We discontinued the investigation insofar as the suspended lumber

rate wasconcerned when it wascanceled by Olson Thereafter Olson

filed new rates on lumber which were placed under investigation
Matson Navigation Co Matson and the State of Hawaii inter

vened The State of Hawaii did not submit any evidence or file any
brief

FACTS

A History of the rates under investigation
The initial tariff filed by Olson for the Pacific coast Hawaii trade

became effective on September 9 1961 Generally the rates set forth

by this initial tariff were at the same level as those of intervener

lVlatson

By revised schedules effective Novemher 27 1961 Olson made a gen

eral 5 reduction in its September 9 1961 rates This reduction was

not protested by 1atson

Effective December 28 1961 Olson made still further reductions on

aselected list of commodities Generally these reductions wereof an

additional 5 below the November 27 1961 leveL However the rate

for lumber previously a uniform rate of 37 62 per 1 000 board feet

was reviseclby Olson to range from 30 00 per 1 000 board feet for

shipments in excess of 2 000 000 board feet to 37 62 for those under

500 000 board feet These proposed reductions on 31 commodities

were protested by 1atson the present investigation was ordered and

the new rate on Jumber was suspended by the Commission
The rate on lumber was restored to the Novemher 27 1961 rate of

37 62 per 1 000 board feet effective January 25 1962

Olson then further revised its rate on lumber effective February 5

1962 setting a rate of 36 00 per 1 000 board feet for lumber stowed

below deck and 32 50 when carried on deck

The final tariff revision relevant to this proceeding became effective

on August 20 1962 when Olson revised its tariff and restored all but

8 of the 31 commodities whose rates were originally protested by Mat

son to a level set by Olson without protest by Matson

In addition a new rate structure wasestablished for commodities for

which rates were not otherwise specified in the tariff N O S The

September 9 1961 rate for N O S commodities was 28 34 per ton

The reduction of November 27 1961 brought this rate down to 26 92

where it remained until August 20 1962 Pursuant to the revision

8 F M C
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effective on that date cargo which was unitized or palletized so as to

be suitable for forklifting wascarried at the 26 92 rate while the rate

for loose stow cargo was increased to 30 00 per ton This rate dif

ferential was intended to reflect the greater suitability of unitized

cargo for movement in a barge operation such as the one run by
Olson and the relative ease of handling and lower stevedoring costs

possible with a cargo or this typ
An analysis of Olson s August 20 1962 rates reveals that where

shipments are unitized or have similar transportation characteristics

Olson s present rates are below Matson s by amounts ranging from 7
to 19 percent Where the commodities are such they they are not

adapted to unitized shipment Olson s 30 00 merchandise N O S rate

is applicable resulting in differentials below Matson s corresponding
rates with unimportant exceptions of 3 to 4 percent The purpose of

the foregoing rate adjustments is to provide attractive rates for all

palletized or unitized cargo and for cargo having similar transporta
tion characteristics and to subject any non unitized cargo to the

merchandise N O S rate of 30 00
The differentials of 3 to 4 percent on non unitized cargo are less

than those necessary to compensate shippers for the added cost of in

surance when shipping by barge
B Olson 8 operations in the Pacific coast Ha1xtii trade

1 The 1961 voyage8 Olson first entered thePacific coast Ilawaiian

trade in September 1961 when the west coast maritime strikes made it

necessary for additional carriers to handle the backlog of goods The

first such strike extended from June 16 1961 to July 3 1961 the

second extended from September 29 1961 to October 12 1961 and the

third extended from March 16 1962 to April 11 1962

Olson made five voyages during 1961 the first commencing on Sep
tember 5 There were no exceptions to the finding of the Examiner

that Olson suffered a loss of 53 262 72 on these voyages
These 1961 voyages the first undertaken by Olson in the Hawaiian

trade should not be regarded as typical and the financial data col

lected for them is not a reasonable index of what Olson could expect
from its Hawaiian operations in the future

Inthe first place Olson s 1961 voyages were made underrates which

were in effect prior to those under investigation The reduced rates

protested by Matson did not become effective until December 28 1961

except lumber which became effective February 5 1962

Secondly the strikes produced abnormal conditions resulting in the

immediate availability to Olson of large volumes of traffic that would

normally not be present for anewly instituted service in an established

trade On the other hand the strikes resulted in abnormally high
costs of operation Freight was delivered to the carrier without
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proper booking and was delivered to the carrier up to the time of sail

ing All types of cargoes were received including those which would

not ordinarily move by barge and which were not suitable for ship
ment via barge Docks and warehouses were overcrowded with the

result that cargoes could not be loaded and unloaded quickly Be

cause ofshortage ofdock space and stevedoring gangs loading and un

loading had to continue around the clock with n cessary additional
overtime compensation To accommodate the extra stevedoring crews

necessitated by the urgency for rapid unloading extra cranes had

to be rented Moreover vessels were not loaded selectively and some

were loaded to 100 percent capacity with miscellaneous cargoes as they
arrived at the dock thereby producing inefficient utilization of space
and excessive steyedoring time Thus the strikes resulted in the

production of a large volume of traffic but they also caused a high
cost ofperforming service

2 The 19612 completed voyages Olson made six voyages in 1962
in its Pacific coast Hawaiian operation All of these voyages were

made under the new rates effective December 28 1961 and the ew

rates for lumber effective February 5 The Examiner found that

Olson suffered a loss of 63 082 21 on these voyages and no exception
was taken to his finding

3 Olson s 19612 projections Olson conducted two types of studies

in an effort to predict revenues and expenses from its voyages in the

Hawaii trade scheduled for the last 6 months of 1962

The first of these sought to apply the August 1962 rates to what

Olson contended was a typical cargo based on what it had carried in

the first 6 months of 1962 No separate cost analysis wasmade for this

typical cargo Rather the average cost of the six 1962 voyages was

adjusted to reflect the savings that OlS9n believed would be effected

The al1 ticipated decline in expenses was attributed to the reduction in

handling cost of pineapple based on the new F r O rate and the re

duced cost ofhandling palletize cargo Estimated revenue from the

so called typical future voyage was 174476 Expenses wereestimated
at 147 174 leaving a profit of 27 302

The Examiner found these estimates to be overly optimistic on the

basis of the record and we find nothing in the record which leads us to

differ with his conclusion However whether or not respondent is

able to turn a 63 082 loss into a 27 302 profit per voyage in the short

span of 6 months is not essential to deciding the issues before us As

respondent points out The future typical voyage as portrayed on

Exhibit 41 cannot be expected to materialize immediately The Iew

structure of rates is designed to attract palletized and unitized cargoes
This will require a change in the packing procedures of many ship
pers Such changes take time and require selling
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In the second type of study Olson sought to determine the effect of

the lumber and paperboard rates by constructing exhibits 39 and 40

assuming a round trip voyage carrying an optimum load of the com

modity westbound and coming back empty With respect to lumber a

rate of 32 50 produced revenue of 97 500 which after expenses of

75 250 yielded a profit of 22 250 Regarding paperboard a rate of

7 92 produced a profit of 21 072 The Examiner also found Olson s

forecast for lumber to be too optimistic We agree and further be

lieve the record does not support Olson s projection of pulpboard
profits The record in this proceeding however is concerned with a

new and experimental service Experience under the new system is

required before an accurate appraisal of its financial feasibility is

possible
DISCUSSION

The Examiner found that Olson had failed to estahlish that its

rates were compensatory He stated however Merely because

Olson s revenues do not meet fully distributed costs is no bar to a find

ing that the rates are l wful just and reasonable IfOlson is per
mitted to continue operating at its present level of rates its new barge
service will be afforded a reasonable opportunity to realize its full

potential It should have this chance He concluded Olson s rates

were lawful just and reasonable

Exceptions by Matson to the Examiner s initial decision are that his

decision errs

1 In concluding that the only alternative to approving the pro

posed rates was a return to prior rates which were noncompensatory
2 In concluding that the rates ofOlson do not need to cover fully

distributed costs in order to be found just and reasonable

3 In finding that there is no evidence that Olson has taken unfair

advantage through the use of short term competitive measures to

capture cargoes from established operators in the trade

4 In concluding that the proposed rates are lawful just and rea

sonable in the absence ofprobative evidence to support the conclusion

5 In failing to make specific findings with respect to the lawful

ness of reduced rates on lumber and paperboard
A Matson s first ewception
By reading into the initial decision the finding that the only alter

native to approving the proposed rates was areturn to preinvestiga
tion rates which were also noncompensatory Matson misconstrues the

Examiner s meaning
Matson correctly cites the initial decision in its brief when it calls

attention to the following segment of the initial decision

Since Olson s August 20 rates result generally in no reduction over the pre

investigation rates there may be no reason to adopt the compensatory test here

i

Ll
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as the issue of compensatory rates may have become moot For instance if the

Commission were to find new rates unlawful because noncompensatory it would

presumably mean a return to the rates in effect prior to those investigated In

this connection the record shows that the preinvestigated rates were equally
noncompensatory

s

However had Matson proceeded to the next three sentences in the
initial decision the full import of the Examiner s words would have

become clear The Examiner continues

It is doubtful if any rate structure which Olson could adopt would be imme

diately compensatory Olson s primary need is to attract a greater volume of

cargo at rate levels sufficiently high to defray all expenses Until this is done
it is doubtful that Olson at any level rates could meet the compensatory test

s

a
rnl

The Examiner s language makes clear that a return to the prein
vestigation rate structure is not the only alternative It is merely
the alternative that will prevail if the rates under investigation are

rejected and if no other alternative is offered and adopted
Since no rate had been considered which satisfied the Examiner as

being compensatory for the amount of cargo Olson now carries or can

be expected to carry in the near future the Examiner could have re

jected the present revisions thereby adopting by default the pre

investigation rates or could have allowed the revised rates to stand
Re chose the latter course

The Examiner s decisionthat Olson s revised rates should be allowed
to stand at least rmtil Olson has had the opportunity to experiment
and discover the rates at which traffic will be attracted and provide a

profit is reasonable Olson does not have to charge compensatory
rates during the preliminary period of its operations in this new serv

ice The first exception is rejected
B The second and third exceptions
Where the Commission has held a rate structure to be unlawful

because it was noncompensatory it has been on a finding that rate re

ductions were adopted by the carriers in order to fight competition or

take unfair advantage ofother carriers in the trade through rate levels

not based upon costs of operation Oargo to Adriatic Black Sea and

Levant Ports 2 U S MC 342 1940 Intercoastal Rate Structure

2 U S MC 285 299 302 1940 Baltimore Md Virginia Ports Wine

Rates 2 U S MC 282 284 1940 West Bound Alcolwlic Liquor
Oarload Rates 2 U S M C 198 204205 1939 Pacific Ooastwise

Oarrier Investigation 2 U S MC 191 196197 1939 West Bound
Oarload and Less Than Oarload Rates 2 U S MC 180 186187

1939 In addition the disapproved rates were frequently intended
as a short term competitive measure Thus the conclusion follows
that the compensatory test was designed primarily to test a carrier s

good faith motives in establishing reduced rates
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There is nothing in the record to indicate that the rate under in

vestigation herein was adopted in the furtherance of unfair competi
tive practices Indeed the evidence points to the fact that these very
rates under investigation could one day be compensatory if Olson is
successful in attracting additional cargo to its new service

The crux of the problem is not that the rates are inherently non

compensatory The major question is whether or not Olson can attract
I

sufficient cargo to its new service to make these rates compensatory
Had the Examiner found that no matter how much cargo was loaded

and no matter how efficiently it was carried the proposed tariff could 11

not possibly earn a fair return for Olson the rates might have been tl

properly rejected However when the Examiner decided that the

rates under investigation werenoncompensatory he did so on the basis le

of the fact that the studies submitted by Olson in an effort to project n

this rate into its operations for the last 6 months of 1962 were overly
optimistic regarding the amount of cargo which Olson could expect
to carry Whether one is a shipowner or a corner grocer his prices
will be noncompensatory if the customers don t come to the store

The Examiner found that if these rates were allowed to remain jn
effect there was a reasonable chance that Olson might attract suffi
cient cargo at some future time to make a profit and that Olson
should be given that chance It is evident that some period of opera
tion is required in order to overcome the natural reluctance of the

shipping public against trying this or any other new transportation
form Ifnew transportation experiments are to be adequately tested

they must be given sufficient time to realize their inherent advantages
To compel them to fully compensate the owner from the first days of
their operation would doom many promising services to the shipping
public to an early death

Exceptions 2 and 3 are rejected
C The fourth exception
Matson s fourth exception charges that the Examiner s decision

errs in concluding that the proposed rates are lawful just and reason

able in the absence of problltive evidence to support the conclusions

Olson put in evidence a complete record of its operating revenue

and expenses Aside from the data respecting the 1961 voyages it

presented figures concerning its voyages in 1962 including the number

of days of service the miles covered and tonnage carried Olson pro
vided cost and depreciation figures for its barges voyage statements

showing the commodities carried and the freight money received and

the expenses for each barge trip Olson s balance sheets and profit and

loss statements were in evidence with supporting detail Olson made

a complete statement of its plans and described the existing and pro

posed operations Estimates of future operations were offered
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As previously indicated the Examiner found that given a reasonable

chance to attract cargo Olson might realize a profit New carriers in

a trade should be afforded a reasonable opportunity to develop their
services and the fact that immediate operating results may not show

a profit is not sufficient ground for declaring the rates unlawful

The fourth exception is rejected
D The fifth exception
In support of the fifth exception concerning rates for lumber and

paperboard it is argued that the rates have not been justified on the

basis of competitive necessity or cost and the Examiner erred in not

making specific findings in regard thereto

The evidence on competition was conclusive Olson showed that it

was trying to meet competition with a noncommon carrier Pacific

Hawaiian Co It was also shown that another potential competitor
States Steamship Co had lower rates

Respondent also presented evidence showing that t the published
rates of 32 50 on deck and 36 00 under deck per 1 000 board feet for

lumber and 27 92 per ton for paperboard Olson could make a profit
after fully distributed costs if it carried nothing butthese commodities

to Hawaii and returned the barges empty Such loads are regularly
carried to Hawaii by a competitor offering contract service

Olson s rates are attacked as unlawful because they are 16 to 17

below Matson s But the evidence of this differential was not ac

companied by any comparison of relative costs between shipments on

the fast self propelled ships Matson operates and the slower barge
service of Olson This is not sufficient to overcome Olson s estimates

and Olson s managerial judgment should be allowed a chance to prove
itself There is no rule of law which says Olson must here charge as

much as the dominant carrier The fifth exception is rejected
In our opinion the record supports the Examiner s conclusions as to

the justness reasonableness and lawfulness of all the rates under re

view and the exceptions to his initial decision have not been supported
The initial decision has properly found that all of Olson s tariffs

subject to this investigation are just and reasonable under section 18

of the Act and are lawful under section 3 of the Intercoastal Act An

order will be entered dismissing the proceeding
By the Commission
8 F M C
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No 966

REDUCTION IN RATES PACIFIC CoAST HAWAII

OLIVER J OLSON CO C R NICKERSON AGENT

Full investigation of the matters and things involved in this pro

ceeding having been had and the Commission on July 20 1964

having made and entered of record a report stating its conclusions and

decisions thereon which report is hereby referred to and made a part
hereof and having found that the proposed rates charges tariffs

and regulations herein under investigation are just and reasonable

and lawful

It is ordered That this proceeding be and it hereby is discontinued

By the Commission

266

Signed THOMAS LISI

Secretary
8 F M C



IIFEDERAL MARITIME COl 1MISSION SbTHE DUAL RATE CASES ORDER GRANTING THE DELETION OF CERTAIN CLAUSES Decided July 31196 4Various respondents inthese proceedings have petitioned the Com mission topermit certain modifications intheir dual rate contracts asapproved bythe Commission initsreport and orders inThe Dual Rate Oases dated Iarch 271964 and served March 301964 Notices of these petitions were published at various times inthe Federal Register and bynotice dated June 171964 published inthe Federal Register onJune 181964 the Commission indicated that itwas considering modifying the aforesaid report and orders soastopermit all respond ents the option of deleting certain contract provisions relating tothe applica bility of the Shipping Act 191G and the Rules of the Commission Interested persons were invited tocomment onthese proposals and the only comments filed objected topermitting the deletion of aThat part of the Disclosure clause approved bythe Commis sion initsreport at page 33which reads and there shall benodis closure of any information inviolation of section 20of the Shipping Act 1916 asamended and bThe provision required tobeincluded inall Arbitration clauses approved bythe Commissiion initsreport at page 37of itsreport which reads nothing herein shall deprive the Federal Mari time Commission of itsjurisdiction Itwas suggested that astoaabove the specific mention of sec tion20 of the Shipping Act 1916 might bedropped from the contracts but that the contracts nevertheless prohibit the disclosure of informa tion Inasmuch asthe purpose of the disclosure provision inthe con tracts ismerely tomake itpossible for the conferences toinvestigate suspected breaches of the contracts itisonly proper that limits beplaced upon the use of such information We are therefore approving the optional deletion of the reference tosection 20of the Shipping Act provided the language set out below isused
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268 FEDERAL MARITIME COMMISSION As tobabove itwas argued that todrop the mention of the jurisdiction of the Commission would betorisk depriving contract shippers of their right tofile complaints with the Commission under section 22of the Shipping Act 1916 Itwas suggested that the fol lowing language bepermitted inlieu of the provision quoted above IINothing herein shaU beconstrued aspreventing either party hereto from resorting either before arbitration has been initiated bythe other party hereto or within 30days after such initiation toany other forum which would but for this agreement toarbitrate have jurisdiction todecide the dispute As was the case inSwift 100vFederal Maritime Oommission 306 F2d277 DCCir 1962 arbitration may sometimes present the question of whether aparticular construction of adual rate con tract islawful under the Shipping Act 1916 aquestion which ordi narily would not beaproper matter for arbitration And aswe stated inour Report of March 271964 herein the terms of dual rate contracts should not nor cannot relieve usof our duties and respon sibilities under the Shipping Act None of this istosay however that disputes under dual rate contracts could not beproperly and finally resolved through arbitration where there isnosubstantial ques tion of violation of the Shipping Act involved The problem presented bythe proposed language isthat itappears tobesobroad astoeffectively bar arbitration of any dispute except where both parties desire toarbitrate Inview of the holding inthe S1ift case supra that the Commission may upset the decision of the arbitrators where their decision isnot inconformity with the Shipping Act notwithstanding the absence of any provision tothat effect inthe contract itwould appear that the deletion of the language inbabove would not change inany fashion the exercise of jurisdiction bythe Commission inthe proper case iVeare therefore authorizing the deletion of snch language As nocomment was received astothe deletion of other references tothe Shipping Act and asitappears that the deletion of these refer ences can have noeffect upon the applicability of the Shipping Act we are permitting certain deletions asset out below Nowtherefore itisordered That the aforesaid Report and Orders are amended bymaking the following contract provisiQns optional rather than mandatory 1That part of paragraph aof the Rate Increases clause approved bythe Commission initsreport at pages 1517whic reads The Carriers shall make nochange inrates charges clnssiftca tions rules or regulations which results inanincrease or decrease incost tothe Merchant except asprovided bySection 18b2of the Shipping Act 1916 and the Rules of the Federal Maritime Commission Provided however 8FMC



DUAL RATE CASES DELETION OF CERTAIN CLAUSES 269 I2That part of paragraph cof the Rate Increases clause appl oFecl bythe Commission initsreport at pnges 1517which reads through filing with the Federal Maritime Commission 3That part of the Disclosure clause approved bythe Commis sion initsreport at page 33which reads and there shall benodisclosure of any information inviolation of section 20of the Shipping Act 1916 asamended Provided hOloever That where this language isdeleted the following language must beinserted and there shall benodisclosure of such information without the consent of the merchant except that nothing herein sba llbeconstrued toprevent the giving of such information 1inresponse toany legal process issued under the author ityof any court or 2toany officer or agent of any government inthe exercise of bis powers or 3toany officer or other duly authorized person seeking such information for the prosecution of persons charged witb or suspected of crime or 4toanother carrier or itsduly authorized agent for the purpose of adjusting mutual traffic accounts inthe ordinary course of business of such carriers or 5toarbitrators appointed pursuant tothis agreement 4The provision required tobeincluded inall Arbitration clauses app roved bythe Commission initsreport at page 31of itsreport which reads nothing herein shall deprive the Federal Maritime Commission of itsjurIsdiction 5The Amendments and Applicability of the Shipping Act clauses discussed bythe Commission initsreport at pages 3138Respondents desiring tomake any or all of these changes intheir contracts may dosowithout further permission from the Commission P1ovided however That full copies of the contract form assoamended must befiled with the Commission within 30days following such amendments 1tisfurther ordered That requests for the deletion of contract pro visions not herein granted are denied By order of the Federal1 1aritime Commission Signed THOMAS LISI Secretary 8FMC



FEDERAL MARITIME COMMISSION

No 1134

INVESTIGATION OF PRACTICES IN THE GREAT LAKES JAPAN TRADE

IINO I AIUN IAISHA LTD AND MITSUI STEAMSHIP CO INC

Respondents parties to F M C Agreement 8670 who determined not to serve

Duluth on inbound traffic delivering cargo of Duluth shipper at Milwaukee

even though the same vessels called at Duluth later to pick up outbound

cargo found not to have violated section 15 or 16 First

Agreement 8670 found to be the complete agreement between the parties on this

subject

Oharles F lVarren and John P illeade for respondents

Walter F Jlondale Attorney General State of Minnesota Jac1e L

Ohestnut Special Assistant Attorney General and Gene W

Halve1son for the State of 1innesota and the Seaway Port Authority
of Duluth

Franlc Gormley Donald J Brunner and Ii B Jlutter Henring
Counsel

INITIAL DECISION OF E ROBERT SEAVER PRESIDING
EXAMINER 1

The two respondents Iino Kaiun l aisha Ltd Iino and 1itsui

Steamship Co Ltd C 1itsui are common carriers by water in the

foreign commerce of the United States and in the conduct of the

activities involved in this proceeding are subject to the provisions of

the Shipping Act 1916 46 U S C 801 et seq The two carriers file

tariffs jointly and are permitted to discuss and agree upon rates and

tariffs in the inbound trade from Japan to ports on the Great Lakes

under F M C Agreement No 8670 and in the outbound trade from

Great Lakes ports to Japan under F 1C Agreement No 8595 The

Commission received information that respondents refuse to deliver

inbound cargo to Duluth Minn but instead discharge cargo destined

for Duluth at 1ilwaukee Wis even though they slbsequently call at

Duluth with the same vessels to load outbound cargo

1 This decision became the decision of the Commission on July 28 1964 See Rules

13 d and 13 h Rules of Practice and Procedure 46 CFR 502 224 502 228

t 7n HMO
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The Commission ordered this investigation pursuant to sections 15

and 22 of the Shipping Act 46 U S C 814 and 821 to determine 1

whether Mitsui and Iino have effectuated an agreement not to serve

Duluth on inbound traffic in violation of section 15 2 whether

Agreement No 8670 is the complete agreement of the parties thereto

as required by section 15 3 whether Agreement No 8670 should be

canceled pursuant to section 15 because Iino and 1itsui are effectuat

ing that agreement in a manner which is unjustly discriminatory or

unfair as between shippers exporters importers or ports or which is

detrimental to the commerce of the United States or contrary to the

public interest by not quoting rates inbound to Duluth and by not

serving Duluth for inbound traffic and 4 whether the refusal of

Mitsui and Iino to serve Duluth on inbound traffic subjects any partic
ular person locality or description of traffic to any undue or unrea

sonable prejudice or disadvantage in violation of section 16 First

The pertinent portions of sections 15 and 16 First are set out in the

attached Appendix
The State of Minnesota and the Seaway Port Authority intervened

and took active parts in the proceeding Other interveners the Inter

national Association of Great Lakes Ports and The Niagara Frontier

Port Authority did not appear at the hearing nor file briefs vVith

the consent as well as the encouragement of the Presiding Examiner

the need for the taking of oral testimony was dispensed with by the

parties who appeared at the hearing agreeing to a stipulation of the

facts The facts so stipulated are clear and quite adequate for the

purpose of reaching a decision on the above issues The agreed facts

follow including data taken from some of the exhibits attached to the

stipulation of facts

IIII

I
f

If

I
1

1

THE FACTS

1 Iino J aiun J aisha Ltd Iino and 1itsui Steamship Co Ltd

Mitsui are authorized to discuss and agree upon rates and practices
in commerce from Japan to the Great Lakes of the United States

pursuant to the terms of F MC Agreement No 8670 as amended 2

2 Acting pursuant to the above Agreement Iino and Mitsui have

filed with the Commission a joint tariff entitled Iino Kaiun Kaisha

Ltd jMitsui Steamship Co Ltd Joint Tariff No 1 The said Joint

Tariff quotes rates from certain Japanese ports to certain Great
Lakes ports as more specifically named therein

3 In the said joint tariff no rates are published from Japanese
ports to the port of Duluth Minn This is because these lines do not

2 Respondents have advised the Commission that on Apr 1 1964 Mitsui Steamship Co
Ltd became Mitsui O S K Lines Ltd and Ilno Kaiun Kaisha

Ltd
ceased common

carrler operations when it was merged with Kawasaki Kisen Kaisha Ltd

8 F M C
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offer a service from Japan to this port although the matter of serving
it has been a subject of discussion between them

4 Iino and Mitsui are also authorized to discuss and agree upon
rates and practices in commerce from the Great Lakes of the United
States to Japan pursuant to the terms of F M C Agreement No 8595

as amended

5 Acting pursuant to the above agreement Iino and itsui have

filed with the Commission a joint tariff entitled Iino I aiun I aisha

Ltd 1itsui Steamship Co Ltd Joint Tariff No 1 The said joint
tariff quotes rates from certain Great Lakes ports including Duluth

to certain Japanese ports as more specifically named therein

6 During 1963 the American importer of machine tools and ma

chine tool parts Equipment Investors Inc 1309 Clover Drive Min

neapolis 1inn complained to Mitsui over its failure to serve the port
of Duluth llinn on direct shipments from Japan and to publish a

tariffcovering same Specifically thiscompany objected to 1itsui ves

sels discharging their cargo at 1ilwaukee though the same vessels may
have called subsequently at Duluth for loading pursuant to the said

joint tariff filed under authority of Agreement No 8598 During
1963 1itsui booked eighty nine 89 tons of machine tool parts which

Equipment Investors Inc had purchased from Japanese sources

The said eighty nine 89 tons constitutes Equipment s total offerings
to 1itsui during 1963 This cargo was booked and shipped from

Tapan to 1ilwaukee under bills of lading consigned to Norman G

Jensen and calling for discharge at Milwaukee

In advance of the departure of their sailings from Japan neither

Iino norn1itsui has actually known whether its vessels would be call

ing at Duluth for loading pursuant to Agreement No 8595 Respond
ents begin their Eastern Canada Great Lakes Liner Service at

H0ng I ong load at Japanese ports then proceed to eastern Canadian

ports for beginning of discharge Loading at Hong I ong and Jap
anese ports takes approximately 2 weeks while the ocean voyage
takes approximately 1 month Discharging at eastern Canadian ports
and Great Lake ports takes approximately 3 weeks The entire east

bound leg of respondents voyages takes approximately 60

days
For their westbound leg important base cargo is dried milk for

use in the Japanese Government sponsored Lunch Program for Jap
anese school children Duluth is one of the loading ports for this

milk however specific designation of the loading port is not made
until approximately 2 weeks prior to loading Illustrative of this

situttion is the M S V 8himq Maru Voyage No 14 which com

menced loading at Hong I o g on March 24 loaded at various Jap
anese ports and departed Yokohama on April 10 commenced dis
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charging at Halifax on May 5 and on May 9 a radiogram was dis

patched to the Captain informing him of the required unscheduled

loading of milk at Duluth This illustration is typical of all eight
voyages which called at Duluth

7 During 1962 and 1963 the following inquiries were made

regarding such a service
A InMarch of 1962 the Seaway Port Authority of Duluth inquired

of Iino whether it was interested in the carriage of 1 000 tons of wire

and pipe from Japan to Duluth By letter dated Iarch 21 1962 Iino

replied
due to the tight scheduling of vessels and the time required for extension

of service to Duluth and return is at this time prohibitive Should the picture of
linoLines change relative to direct call at this port we will be pleased to advise

you accordingly

B In December of 1962 the American firm Rochester Iron Metal

Co of Rochester N Y requested Mitsui to advise it with respect to its

first calling at Duluth this firm having contracted to supply an undis

closed quantity of stainless steel sheets to that general locality In

January of 1963 1itsui replied
that present plans for 1963 do not include our vessels calling at the port of

Duluth

C In June of 1963 the American firm J J Fitzpatrick Lumber

Co Inc of fadison Vis inquired whether Iino served Duluth in

connection with the possibility of a purchase of Philippine mahogany
from the Far East Iino advised this firm that it did not offer a service
to Duluth However inquiry was made as to the possible amount of

tonnage that might be involved No reply was received

Except for the complaint of Equipment Investors Inc and the three

inquiries set forth in this paragraph no other American commercial

interests are known to have inquired of either Iino or fitsui about

their respective managerial decisions not to serve thisport under trad

ing conditions existing at the times relevant to the inquiry herein

8 Iino and Mitsui have not served Duluth from Japan because in

the managerial discretion of each neither considers that this trade

would be operationally practicable under trading conditions existing
at the times relevant to the inquiry herein However in response to

the requests described in paragraph 6 hereof these companies have

discussed the feasibility of inaugurating a service to this port If and

when such a service should prove practicable and economical in the

opinion of each company it is contemplated that an agreement will

be reached to extend the scope of their joint tariff presently on file to

include this port
9 During 19 2 Mitsui had seven 7 sailings from Japan to the

Great Lakes pursuant to Agreement No 8670 and seven 7 sailings

J

I
lJ

11

1
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from the Great Lakes to Japan pursuant to Agreement No 8595
None of its vessels however called at Duluth Effective September
4 1962 Iino and 1itsui amended their joint tariff filed pursuant to

Agreement o 8595 to include Duluth and several other Great Lakes
J

ports
During 1963 1itsui also had seven 7 sailings frOlll Japan to the

lJ

Great Lakes and seven 7 sailings from the Great Lakes to Japan 11

Of the latter five 5 vessels called at Duluth for loading pursuant
to the joint tariff filed under Agreement No 8595 and two 2 did not

1

10 During 1962 Iino had ten 10 sailings from Japan to the Great
Lakes pursuant to the joint tariff filed under Agreement No 8670 and
ten 10 sailings frOlll the Great Lakes to Japan pursuant to the joint
tariff filed under Agreement No 8595 None of its vessels however

called at Duluth during thatseason

During 1963 Iino had ten 10 sailings from Japan to the Great
Lakes and ten 10 sailings from the Great Lakes to Japan Of the

latter three 3 vessels called at Duluth for loading pursuant to the

joint tariff filed under Agreement No 8595 and seven 7 did not

11 In addition to their dried milk carryings during 1963 Iino

vessels booked out of Duluth 265 L Ts of soybean oil which was

shipped to Hong l ong whileMitsui vessels booked 87 bales of woolen

shirt cuttings and 435 bags of edible milk powder Iino and Mitsui

accepted all cargo tendered them in thecase of each such calling

DISCUSSION AND CONCLUSIONS

The question essentially is whether the Commission can or should

apply sanctions against respondent carriers who are associated to

gether under a section 15 agreement and whose vessels transport cargo
outbound from a port but who refuse to serve the port inbound

The Commission and its predecessor agencies have held most

recently in llarb01 001nmission Oity of San Diego v Afatson Naviga
tion Oompany 7 F 1 C 394 1962 that the Commission does not

possess the power to require thai common carrier service to a port be

inaugurated by a particular carrier nor to prevent indefinitely a com

moncarrier by water from abandoning service In that case the Com
mission did not attempt to define the extent of its authority under
section 16 First of the Shipping Act 1916 to require common carrier

service to a port in order to prevent undue orunreasonable prejudice
to that port or preference to another port It found that the estimated
volume of cargo in the trade between San Diego and Hawaii was quite
small as compared to the volume of cargo offered at the competing
port of Los Angeles The Commission therefore found no reason to

interfere with Matson s managerial decision not to serve San Diego
based upon Matson s judgmel1t of the economics of serving the port
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The State ofMinnesota and the Seaway Port Authority of Duluth
interveners and Hearing Counsel concede that lino and Mitsui have
not violated the Shipping Act by their decision not to serve Duluth
inbound froIn Japanese ports They cite the llfatson case as the
fundamental basis for their conclusions The Examiner has con
cluded first that the decision of respondents not to serve Duluth in
bound should not be condemned under section 16 First Inview of the

relatively small amount of inbound cargo offered and the fact that
these carriers were not even aware that their vessels would call at
Duluth until long after their inbound itineraries were fixed and the
vessels had sailed it can not be concluded that this decision resulted
in undue or unreasonable prejudice to the port within the meaning
of that section The fact is that the decision like the carrier s decision
not to serve San Diego in the Matson case reflected the business judg
ment of the respondents that the service in question would be opera
tionally impractical There is no suggestion of a design to prefer
Milwaukee or prejudice Duluth
The rule of the Aiatson case does not necessarily govern the issues

raised by section 15 of course because only one carrier was involved
there The decision in the instant case not to include inbound calls
to Duluth in their joint tariff was made after discussions between the
two respondents under the protection of F MC Agreement No 8670
Thus an additional element is presented here because the existence of
such an approved agreement whichpermits cooperative tariff arrange
ments between the two members would eliminate to some degree
normal competitive consideration that might otherwise lead one or

both of the carriers to render the desired service to Duluth particu
larly if the cargo offerings were to increase substantially in the future

Thile interveners discuss this aspect of the case and conclude that the
Commission could and would withdraw its approval of the Agreement
if it were found to contribute to such a result they concede that in the

existing circumstances the respondents have not violated the standards
of section 15

As far as this record shows each of the carriers would have taken
the same action independently as they took jointly if no Agreement
had been in existence Therefore it can not be concluded that th
Commission approved Agreement was in whole or in part the basis for
the carriers action or that the carriers effectuated an agreement not to

serve Duluth on inbound traffic in violation of section 15 The record
would not support a conclusion that Agreement No 8670 should be
canceled because it is being effectuated in a manner that violates the
standards of that section

On the remainilJg issue whether Agreement 8670 is the complete
agreement of the parties on the subject matter involved hereHear

o 1l K
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ing Counsel assert that there is no evidence that it is not the complete
agreement and intervener concurs in this view The record contains

no evidence to the contrary It is found and concluded that Agree
ment 8670 is the complete agreement between respondents

For the foregoing reasons the four issues are decided in favor of

respondents An order will be entered discontinuing the proceeding
Signed E ROBERT SEAVER

Presiding Emaminer

JUNE 30 1964

8 F M C
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APPENDIX

Pertinent portions of the Shipping Act 1916

Section 16

That it shall be unlawful for any common carrier by water or other person

subject to this Act either alone orin conjunction with any other person directly

or indirectly
First To make or give any undue or unreasonable preference or advantage to

any particular person locality or description of traffic in any respect whatso

ever or to subject any particular person locality or description of traffic to any

undue or unreasonable prejudice or disadvantage in any respect whatsoever

Section 15

That every common carrier by water or other person subject to this Act shall

file immediately with the Commission a true copy or if oral a true and com

plete memorandum of every agreement with another such carrier or other person

subject to this Act or modification or cancellation thereof to which it may be a

party or conform inwhole or inpart fixing or regulating transportation rates or

fares giving or receiving special rates accommodations or other special privi

leges or advantages controlling regulating preventing or destroying competi
tion pooling or apportioning earnings losses or traffic allotting ports or re

stricting or otherwise regulating the number and character of sailings between

ports limiting or regulating in any way the volume or character of freight or

passenger traffic to be carried or in any manner providing for an exclusive

preferential or cooperative working arrangement The term agreement in

this section includes understandings conferences and other arrangements
The Commission shall by order after notice and hearing disapprove cancel

or modify any agreement or any modification or cancellation thereof whether

or not previously approved by it that it finds to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors or to operate to

the detriment of the commerce of the United States or to be contrary to the public
interest or to be inviolation of this Act and shall approve all other agreements
modifications or cancellations

1
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should not be expanded so as to encompass the situation present in

this case Nor does A17Mrican P1 esident Lines 8Up1Yf compel any
such expansion

flowever the cargo upon which the charges have been levied was

destined for the New York VVorId s Fair an ess ntially noncommercial
endeavor from the standpoint of foreign governments The cargo
in question is owned by the Government of Lustria Moreover it

does not appear that other consignees were prejudiced in the matter

of storage space because of the delay of Austrade in picking up its

cargo Ve hereby grant applicant s request to accept from the Aus

trian Trade Delegate the sum of 3 000 00 as full payment of accrued

pier denlurrage in the amount of 8 807 13

By the Commission

Signed THOMAS LISI

Secreta1 Y
8 F M C
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UNITED STATES OF AMERICA BY GENERAL SERVICES AolIINISTRATION

v

AMERICAN EXPORT LINES INC AMERICAN EXPORT AND ISBRANDTSEN

LINES CENTRAL GULF LINES INC STATES MARINE LINES INC
CONCORDIA LINE CRESCENT LINE Lrn FERN VILLE LINES FRENCH
LINE FRESCO LINE fuNSA LINES HELLENIC LINES HOEGH LINES
ISTHMIAN LINES INC ITALIA SOCIETA PER AZIONI DI NAVIGAZIONE
OF GENOA LEVANT LINES MALAYA INDONESIA LINE NATIONAL HEL
LENC AMERICAN LINE S A ORIENT MrD EAST LINES STEVENSON
LINES TORM LINES ZUI ISRAEL NAVIGATION CO LTD

Sale and shipment by General Services Administration to Turkish and Moroccan

importers pursuant to program for disposal of stockpiled crude natural rub

ber declared excess to the Nation s needs is commerce of the United States
although the proceeds of sale were used infurtherance of the activities of the

Agency for International Development
Complainant not having shown that respondents rate on crude natural rubber

in lJales from New York to Turkey and Morocco is so unreasonably high as

to be detrimental to the commerce of the United States unj11stly discrimina

tory or unduly prejudicial is notentitled to reparation and a cease and desist

order is not required Complaint dismissed

J E Moody General Counsel Morris Levinson Assistant General

Counsel William R Pierce Chief Counsel and Paul J Fitzpatrick
Attorney for complainant

Burton H White and Elliott B Nixon for respondents

INITIAL DECISION OF HERBERT K GREER PRESIDING
EXAMINER 1

The United States by General Services Administration complain
ant seeks reparation from respondents American Export Lines Inc
Central Gulf Steamship Company Prudential Lines Inc and States
Marine Isthmian Agency Inc all members of the North Atlantic

Mediterranean Freight Conference Conference in connection with

shipments of natural rubber from New York to Turkey and Morocco

1This decision became the decision of the Commission on Aug 31 1964 See rules

mharris
Typewritten Text

mharris
Typewritten Text
280
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Complainant alleges that the rates charged and collected were unduly
or unreasonably preferential prejudicial or disadvantageous in viola

tion ofSection 16 Shipping Act 1916 the Act unj ustly discrimina

tory or preferential in violation of section 17 of the Act unj ust and

unreasonable in violation of section 18 a of the Act and detrimental

to the commerce of the United States in violation of section 18 b 5

of the Act Reparation in the amount of 87 583 11 is claimed on ship
ments carried prior to August 3 1963 together with such amount as

may be determined to be due on shipments made subsequent to that

date Complainant further seeks an order requiring all
respondents

members of the conference to cease and desist froni their alleged
violations of the Act and that they be required to establish put in

force and apply in the future such rates as the Commission may deter

mine to be 1awfuI

II

II

I

THE FACTS

1 The United States pursuant to the Strategic and Critical Ma

terials Stock Piling Act accumulated stores of natural rubber That

Act authorized the disposal ofmaterial which deteriorates or oocomes

obsolescent and prior to the shipments here involved Congress en

larged the disposal authority to include natural rubber which is in

excess to the Government s needs although not deteriorated or

obsolescent

2 A program vasestablished which involved several agenci s of the

United States the general purpose of which was to dispose of excess

natural rubber in such a manner as to minimize dollar expenditures
and gold outflow incidental to the activities of the Agency for Inter

national Development AID Under the procedure established

The actual rubber purchases willbe made by private importers under licenses

issued by the host country 100 this case however instead of paying the supplier
for the rubber the importer pays his government therefor inlocal currency The

currency is set up as counter part funds by the host country for use in carrying

out local assistance programs as approved by the Mission AID will reimburse

GSA for the rubber upon completion of the shipment

3 The sale price for natural rubber was established by agreement
between AID and General Services Administration GSA at the

world market price Singapore Price laid down at the foreign port
of import

4 The rate for shipment ofnatural rubber from New York to Medi

terranean ports was the subject of negotiations between complainant
and the conference prior to the first shipment to Istanbul and Morocco

At the beginning of the negotiations the conference rate on crude
rubber in bales was 69 50 W1M the same rate applicable on general
cargo and the rate on synthetic was 24 00 per long ton LT Com
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plainant invited the conference s attention to a letter addressed to all

contract shippers proposing a rate on natural rubber of 28 50 per

50 cubic feet and requested that such rate be established The confer

ence agreed to submit the proposal to its members and at a meeting
held September 13 1962 in vlrich conference members familiar with

shipment of natural rubber participated the rate was reduced from

69 50 7 M to 36 00 vV I long ton or 40 cubic feet effective only
from September 18 through Decenrber 31 1962

5 Although complainant shipped natural rubber in bales to Tur ey
and Th10rocco at the 36 00 rate increased October 14 1963 to 39 19

7 M long ton or 40 cubic feet it continued negotiating with the

Conference contending that the shipping characteristics of natural

and synthetic rubber were identical and that the rate of 24 00 per

2 240 pounds applica ble to synthetic rubber in bales should be made

applicable to natural rubber in bales

6 In establishing the 24 00 rate on synthetic rubber the conference

considered the argument of rubber companies in the New York area

that competition with Canadian producers was keen and that some

thing should be done about the then established rate if the American

shipper was to compete in foreign markets The gulf rate had been
established at 24 00 per weight ton The conference adopted that rate

to keep producers in the U S North Atlantic area competitive with

other United States and Canadian producers
7 In establishing the 36 00 7 M rate on natural rubber the con

ference investigated the rates in other trades and found that the rate

from Malaya to the U S Pacific coast and from the U S Pacific coast

to Korea was 45 50 per ton that the North Atlantic Baltic Confer

ence had an 80 00 per ton rate on natural rubber and a 28 00 per ton

rate on synthetic that the North Atlantic United Kingdom Confer

ence had a rate of 65 25 for natural rubber and a 25 25 rate on syn

thetic ton that the Canadian Mediterranean Conference had a rate

on natural rubber of 69 50 per ton as compared to a rate on synthetic
which varied as to ports from 29 00 to 33 75 and that other confer

ences or shippers had not specified a rate on natural rubber but applied
the general cargo rate

8 Certain carriers from U S Pacific coast ports to ports in the

southern Asia area do not distinguish between natural and synthetic
rubber applying the slime rate to both the rates varying from 43 50 to

62 50 per short ton 2 000 pounds certain carriers from U S Atlan

tic and gulf ports to ports in the southern Asia area apply the same

rate to natural and synthetic rubber the rates varying from 62 75 to

64 75 per short ton certain carriers from U S ports to Mexico nearby
islands and South American ports apply the same rate to natural and

synthetic rubber the rates varying from 29 12 per long ton 130 per

II

II

IE



u s V AMERICAN EXPORT LINES ET AL 283 8

100 pounds to Puerto R ico to 45 00 per long ton to South American

ports
9 At the time the Conference established the 36 00 VVlM long

ton or 40 cubic feet rate on natural rubber New York to stanbul
the rate from Singapore to Istanbul vas 28 50 per 50 cubic feet
S tevedoring costs in the New York Istanbul trade exceed such costs

in the Singapore Istanbul trade by approximately 1450 per ton

10 Natural and synthetic rubber are similar in composition use

and density
11 In ocean shipping the transportation characteristics ofnatural

rubber differ from those of synthetic rubber Synthetic rubber is re

ceived in bags of good quality and of a size whicl may be handled

by one manwhilenatural rubber is received in large bales of irregular
shape synthet ic rubber may be palletized efficiently while natural
rubber must be handled by means of a large rope net and a cherry
picker natural rubber requires more handling than synthetic which
when palletized 40 bags per pallet is moved by means of fork lift
tractor to storage and the pallet stacked one on top of the other
natural rubber is stored in piles and on space which must b care

fully cleaned as the bales are not wrapped and the bales protected
from dampness or rain by a tarp or dunnage paper synthetic rub
ber is loaded on board vessels while still palletized and stowed in
brick wall fashion while natural rubber requires additional han

dling may not be as efficiently stowed and requires more dunnage
and the use of talc synthetic rubber may be used for filler cargo the

stowage ratio is 60 cubic feet for synthetic as compared to 100 cubic
feet for natural because synthetic rubber is packaged the claims aver

age less than 1 percent of the freight cost while claims against natural
rubber shipments have averaged 10 percent of the freight costs

12 Complainant is the only exporter of natural rubber from the
United States several firms export synthetic rubber

13 In authorizing the disposal of excess natural rubber Congress
considered that the program would be carried out with due regard
to the protection of the United States against avoidable loss and the

protection of producers processors and consumers against avoidable

disruption of their usual markets and consistent with the U S foreign
policy The economics of the disposal plan wasviewed from the stand
point that the average cost per pound of natural rubber was some

what Iower than the current market price and the estimated sales

price that thecost ofkeeping the rubber varehousing etc was 3 20

per ton per year and that the United States would recover between

25 and 30 million by reason or the increased value or the natural

rubber in the stockpile and also save 4 million a year in costs which

8 F M C
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would otherwise be incurred by reason of the need for warehousing
nd rotation

14 GSA incidental to its assigned duties in the program made 46

shipments of natural rubber during the period October 29 1962 to

January 6 1964 viaAmerican flag vessels members of the Conference
summarized as follows

American Export Lines
A un u u n n

B

SubtotaL n

Bales

10 840
2 986

13 826

Pounds

2 639 507
727 189

3 366 696

Central Gulf Steamship Corp
A n uU u h h n n n 5 267 1 298 567
B hhu n nn n 0 0

SubtotaL 000000 00 0000 5 267 1 298 567

Prudential Lines Inc
A n uu 27 161 6 737 629

B n nnnn nn 6 063 1 494 938

SubtotaL n n n nn 33 224 8 232 567

States Marlne lsthmlan Agency Inc
A n nn 1 057
B u unn n 00 0

SubtotaL nn un n n n 1 057

Totals
A n nnn n U U

B n n u 00 00 00

44 325
9 049

53 374Grand totals un n n

264 031
o

264 0a1

Cubic feet

61 851
17 746

79 597

Charges

1i5 664 90
17 396 72

73 062 62

35 316 31 784 40
0 0

35 316 31 784 40

150 949 135 854 10
37 579 35 755 98

188 528 171 610 08

4 952 4 456 80
o 0

4 952 4 456 80

10 939 734 253 068
2 222 127 55 325

13 161 861 308 393

5876 long 7710 meas

tons urement

tons

227 761 20

53 152 70

280 913 00

Averages

i f e

l
aie

24
7

Bales per long ton uu n nnnn n
u n nnnn u n un 9 08

Bales perMIT nu n u
nn U n n 00 00 0000 00 6 93

Cubic feet perLIT u 00 0000 00 n
uuu n u

nu 52 39

A At 36 rateW M prior to Oct 14 1963
B At39 19 rateW1M subsequent to Oct 14 1963

POSrITONS OF THE PARTIES

Complainant points out that the essence of the excess rubber disposal
program is the furtherance and protection of the overall national in

terest and that the beneficiaries are the citizens in general including
respondent American flag carriers It reasons that as the United
States is forced to pay an excessively high rate for ocean shipments
the interests of the Nation have suffered in that other activities in

the national interest are deprived of the funds expended for the

excess over a just and reasonable rate

In discussing the background of the rate on natural rubber com

plainant refers to a conference letter of April 17 1961 addressed to

contract shippers wherein the shippers are informed that the Con
ference members are prepared to adopt a rate of 28 per 50 cubic feet

through May 31 1961 on a particular shipment of 2000 tons ofcrude

rubber in bales from Us North Atlantic ports to Istanbul Turkey
1l M1
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the offer being conditioned on acceptance before May 1 1961 Com
plainant notes that when on August 30 1962 it requested that the
current rate on crude rubber from Singapore to Istanbul 28 50 per
50 cubic feet be activated on its shipments from New York to Istan

bul the Conference changed its attitude This change is related to

the fact that its request wasmade on behalf of the Government rather
than a private shipper The inescapable inference is that complainant
contends the Conference established the 36 W Mrate with a view of

overcharging the Government by not according it the same treatment
it would have given private shippers 2

Aside from any inference of improper motive complainant seeks

to prove the unreasonable unjust disadvantageous and discrimi

natory nature of the rate by comparison with rates and practices in

other trades and with the rate for synthetic rubber in the New

York Istanbul trade It computes the New York Istanbul rate

of 36 W M 40 cubic feet or long ton as the equiva
lent of 45 per 50 cubic feet and as the rubber shipped aver

aged 52 39 cubic feet per long ton the actual charge to complainant
was equivalent to 47 09 per long ton This figure is compared to the

24 per long ton rate on synthetic rubber in the same trade a two

to one disparity on commodities alleged to be so much alike in composi
tion purpose and use value density as to be virtually identical

Complainant concedes there may be differences in packaging and han

dling the two commodities but that such factor alone
canno

in good
and sound reason justify the 2 to l ratio

Further comparison is made between the 45 per cubic feet rate

computed as above on natural rubber in the New York Istanbul

trade and the 28 50 per 50 cubic feet rate on the same commodity in

the Singapore Istanbul trade Complainant contends that the meeting
ofa rate from another source ofsupply is a practice so well established

that refusal by respondents to follow that practice requires justifica
tion which does not appear in this proceeding further that the two

trades constitute like traffic and the comparison discloses a gross dis

parity which forces a serious disadvantage upon the Government in

meeting world market competition
To support its claim for reparation complainant calls attention to

the testimony that it incurred an overall loss of about 41h cents per
pound in selling to AID recipient countries as compared to the price
which it would have received from domestic sales

Respondents consider the shipments of natural rubber under the

disposal plan which involves AID as noncommercial and thus not

commerce of the United States as that t rm is used in section 18 b 5

1

t

1

I

2 See discussion pf this practice p 280 H Rept 1419 87th Cong 2d sess

8 F M C
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of the Act They contend that the difference in the rates on natural

and synthetic rubber is justified because of different transportation
characteristics and that the difference in domestic to foreign rates and

foreign to foreign rates is due to the lesser costs involved in the latter

Respondents conclude that complainant has not been subjected to un

due 01 unreasonable prejudice or disadvantage or Ul1just discrimina

tion and that no recoverable loss has been suffered Inthe absence of

a violation of the Act no basis is seen for reparation uncler section 22

nor is there a basis for a cease ancl desist orcler

Responden ts attack complainant s comparison of rates on several

grounds They point out the record is devoid of testimony that the

difference between the conference rates on natural and synthetic rub

ber gave synthetic rubber shippers an advantage in the trade

with Turkey by enabling them to undersell the Government further

had the natural rubber been offered by a private shipper
on a purely commercial basis it would not have moved because

the price on natural rubber exceeds the price of synthetic by more

than 45 pel long ton l10reover the rate on synthetic was estab

lished Ito llleet competitive conditions encountered by U S exporters
and has no comparative value in relation to the natural rubber rate l

which was not sold on a purely commercial basis

Respondents contentions include that as the Commission had not

declared the natural rubber rate unreasonably high prior to the ship
cInents there has been no violation of se tion 18 b 5 that such

section does not authorize the Commission to establish rates and other

points not necessary for discussion in this decision

DISCUSSION OF THE ISSUES

Oommerce of the United States

Respondents relate complainant s shipments to aid and defense pro

grams and argue that as the shipments are unrelated to any commer

cial program they are not included in the term commerce of the

United States as used in section 18 b 5 of the Act Two recent

decisions are cited in support of this position Depa1 tment of State

Agency for International Development etc v Lykes Bros Steamship
00 Inc special docket 374 initial decision adopted by the Commis
sion on June 16 1964 and Pacific Seafarers Inc v Atlantic Gulf
American Flag Be1 th Operat01 S et al docket 1104 initial decision

served May 7 1964 These cases are not conclusive of the problem
here presented Neither involved the shipment of cargo sold by the

United States to a foreign customer It was held in special docket

374 that the shipment of one used automobile apparently connected

in some way with a Government agency was not a commercial ship
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ment Docket 110i was concerned with a trade which consisted ex

clusively of foreign interpott shipments of local origin and found such

shipments not to be commerce of the United States not because they
were financed by AID but in spite of that fact

Complainant contends that in the absence of a statutory definition

the common meaning of commerce must be applied to section 18 b

5 and thwt as the shipments here involved related to sales which

vere apart of a national progranl in dealing with another nation

they were commercial

The term commerce of the United States has been broadly defined

by the Supreme Court and although the cases hereinafter cited do not

bear on the precise question here presented the judicial definitions

furnish persuasive guidance
Buying and selling and exchanging commodities is the essence of all com

merce U S v Holliday 70 U S 407 1865

Commerce with foreign nations means commerce between citizens of the

United States and citizens or subjects of foreign governments Itmeans trade

and it means intercourse Itmeans commercial intercourse between nations

and parts of nations in all its branches It involves navigation as the principal
means by which foreign intercourse is effected Harrison et al v Mayor of N Y

et al 92U S 259 1875

The words of the Constitution comprehend every species of commercial

intercourse between the United States and foreign nations Board of Tnistccs

v U S 289 U S 48 1932

It is found that the United States sold crude na tural rubber to

foreign purchasers for a consideration and shipped the comnlodity
sold from United States ports to foreign ports It is concluded that

regardless of whether the United States accepted payment in cash or

diverted the proceeds of the sale to an aid program the transactions

were commercial in nature and within the category of foreign com

merceof theUnited States
Section 18 b 5 and the rate on natural l ubbe1

A finding that the shipments involve commerce of the United States
leads to the question of whether respondents have violated section

18 b 5 of the Act which provides
5 The Commission shall disapprove any rate or charge filed by a common

carrier by water in foreign commerce of the United States or conference of car

riers which after hearing it finds to be so unreasonably high or low as to be

detrimental to the commerce of the United States

Complainant rests its entire caseon Maple IslandFarm Inc v Ohicago
B O By 00 280 ICC 353 356 which holds that the best test of

reasonableness is a comparison with other rates in like traffic Re

spondents rate on crudenatural rubber in bales is compared with rates

and pr ctices in other trades and on a similar commodity to support
the allegation that it is unreasonable

8 F M C
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Like traffic complainant argues is the Singapore Istanbul trade in

natural rubber wherein the rate is 28 50 per 50 cubic feet as compared
with a rate equivalent to 45 per 50 cubic feet over the shorter route

from New York to Istanbul Respondents consider the comparison of

foreign to foreign rates with domestic to foreign rates as misleading
in the absence of a showing that the traffic conditions in the compared
trades such as the methods conditions and costs of operation and

other conditions surrounding the traffic are similar This principle
has been established in Rates of Inter Island Steam Navigation 00

Ltd 2 U S M C 253 256 1940 Although the burden is on com

plainant to show that the trades compared are similar and in the

absence of proof of similarity there is no burden on respondents to

justify the rate disparity respondents nevertheless went forward with

evidence that stevedoring costs in the New York Istanbul trade are

approximately 14 50 per ton more than in the Singapore Istanbul

trade and that overhead costs are greater in New York than in Singa
pore The additional costs account for a substantial portion of the

rate differential and the comparison loses its effectiveness

Complainant further pursuing its concept of comparisons pre
sented evidence that in many trades the carriers do not distinguish
between natural and synthetic rubber charging the same rate for both

commodities However the record also discloses that certain carriers

do make the distinction and charge a higher rate for carriage of natu

ral rubber The only conclusion to be drawn is that practices vary
and as above discussed in the absence of a showing that traffic condi

tions and carrier costs of operation in the trades compared are similar

the comparisons areof little value in supporting complainant s conten

tion that respondents natural rubber rate is unreasonable because dif
ferent from the rate on synthetic See also Puerto Rican Rates 2

U S ThLC 117 119 Itis noted that in the trades where no distinction

is made the rate applied to both commodities is either higher or com

pares favorably with respondents rate on natural rubber however

this fact is of little assistance in evaluating respondents rate as com

parative trade conditions and costs are not available

Complainant also offers a comparison between the rates imposed by
respondents on natural and synthetic rubber in theNew York Istanbul
trade Vhile admitting differences in handling and packaging the

two commodities complainant finds no justification for he 2 to 1 dis

parity in the rates Its witnesses support this contention basing their

opinion on the similarity of the commodities in composition purpose
and use value density and other comparative factors Although
these witnesses are without doubt experts in their field their opinions
lose persuasiveness because of their admitted unfamiliarity with ocean

8 F M C
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carrier costs and methods of operation and in arriving at an opinion
they did not consider the differences in handling and stowing the two

commodities as presented by respondents witnesses Respondents did

not rebut the testimony as to the similarity in composition and use of

the two commodities and complainant did not persuasively at least

rebut the testimony relating to the difference in ocean transportation
characteristics These differences appear in the findings of fact here
tofore made and need not be repeated They may not be lightly
brushed aside although they vould have lost their impact had com

plainant developed from respondents witnesses or otherwise cost

figures to show that the carriers additional costs in handling natural
rubber did not justify a more than 20 per 50 feet rate differential

The record does however disclose factors which indicate that the cost

of handling and carrying natural rubber substantially exceeds those
costs as applicable to synthetic The natural claims factor is 10 per
cent of the freight as against 1 percent of the freight for synthetic
The stowage ratio for natural rubber is 100 as compared to 60 for

synthetic
To summarize complainant having alleged that the rate on natural

rubber is unreasonably high in violation of section 18 b 5 of the
Act has the burden to prove unreasonableness Bonnell Elec Alfg
00 v Pacific Steamship 00 1 V S S B 143 144 1928 Atlas Waste

Mfg 00 v N Y P R S S 00 et al 1 U S S B 195 197 1930 The
evidence adduced to meet this burden is the similar composition and

use characteristics of natural and synthetic rubber that other carriers

apply the same rates to both commodities that a foreign to foreign
rate on natural rubber is substanti aIly lower than respondents rate as

is its rate on synthetic rubber in the same trade A 2 to 1 disparity in
rates for similar commodities in comparable trades if properly shown

would raise a rational inference of unreasonableness Although there

is a question as to the probative vaIue of complainant s comparisons
due to the manner in which they werepresented respondents went for

ward to produce evidence sufficient to persu de that the reasonableness

of their rate was as probable as its unreasonableness It was shown

that costs in domestic to foreign commerce exceed like costs in foreign
to foreign commerce and that there is a substantial difference in the

shipping characteristics of natural and synthetic rubber in the New

York Istanbul trade While of limited probative value evidence ad

duced by both parties tends to show that respondents rate on natural

rub r compares favorably with the rates in other trades Respond
ents have cast doubt on any inference which may have been raised by
complainant s evidence and complainant did not produce evidence
sufficient to erase that doubt Any inference which might remain is at

8 F M C
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best founded on conjecture or speculation and is not sufficient to sup

port complainant s allegations The burden of proof remains with

complainant throughout and it has not produced evidence sufficient to

persuade that respondents rate is unreasonable Dipson Theatres v

B1tffalo TheatTes 86 F Supp 716 1949 cen denied 342 U S 926

Adai1 v ReoTganization Inv 00 125 F 2d 901 905 1942 Omn

meJocial klolasses Oorporation v New Yorlc Barge Oorporation 314

U S 104 111 1941 United States v Illinois Oentral R B 263 U S
515 524 1924 lYigmore onEvidence 2d Ed 82485

Sect ion 18 b 5 directs the Commission to di 1pprove a rate found

to be so unreasonably high as to be detrimental to the commerce of the

United States As the rate has not been shown to be unreasonably
high there is no basis for disapproval and the question of detrim nt to

U S commerce becomes moot No violation of this section h ving been

established there is no basis for a cease and desist order or for repara
tion unless it may be found in a violation ofanother section of the Act

8ections16 17 and 18 a
9 of the Act and the rate on natural rubber

Complainant alleged violations of these sections but may have

abandoned its contentions in regard thereto as they are not discussed

in its brief IIowever as the allegations have not been withdrawn and

are discussed at length in respondents brief they will not be over

looked In view of the fact that complainant rests its case solely on

comparisons which have been considered above further discussion

borders on the academic although there may be a recognizable distinc
tion between detriment to the commerce of the United States as a

general matter under section 18 b 5 and detriment prejudice and

disadvantage as between individual interests under sections 16 and 17 4

Section 16 First of the Act declares it unlawful

To make or give any undue or unreasonable preference or advantage to any

particular person locality or description of traffic in any respect whatsoever

or to SUbject any particular person locality or description of traffic to any undue

or unreasonable prejulice or disadvantage in any respect whatsoever

Section 17 provides
That no common carrier by water in foreign commerce shall demand charge or

collect any rate fare or charge which is unjustly discriminatory between ship
pers or ports or unjustly prejudicial to exporters of the United States compared
with their foreign competitors

3 Section 18 a is concerned only with interstate commerce and does not apply to this

proceeding
4 See NY v U S 331 U S 284 345 1946 and U S v Illinois OentraZ RR 00 supra

to the effect that two rates may be wIthIn the zone of reasonableness and yet result In

dIscrimIna tion

8 F M C
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Ifcommodity rates are compared to establish a violation of these sec

tions there must be a showing of the character and intensity of the

competition that the difference in rates has operated to shipper s dis

advantage in marketing the commodity the deferring of one person

to another or the prefering of one person to another and unequal
treatment between competing shippers or ports Johnson Picket Rope
00 v Dollar S S Lines et al 1 V S S B B 585 587 1936 hIbeT

lJlfg 00 v Sto01nvaart Maatschappij Nederland 4 F LB 343

347 1953

Complainant has failed to establish that it has been hindered in mar

keting natural rubber by reason of the rate On the contrary com

plainant s witnesses testified that no difficulty was experienced in find

ing customers If any particular shipper obtained an advantage over

complainant by reason of respondents rate that fact does not appear
in the record It is established that complainant pays a higher rate

than U S exporters of synthetic rubber but that fact alone does not

warrant a conclusion that respondents granted a preference or im

posed a disadvantage within the prohibitions of section 16 A neces

sary requirement is for proof that an effective competitive relationship
exists between complaintant and U S exporters of synthetic rubber

West Indies Fruit 00 et al v Flota Ale1 cante 7 F M C 66 69 1962

The commodities may be competitive however Congress directed that

the excess natural rubber program would be carried out with due re

gard to the protection ofproducers processors and consumers against
avoidable disruption of their usual markets louse Report 1260 86th

Oongress 2d Session Complainant can not enter into an effective

competition as it has been limited in selling and has sold on the basis

that the quantities actually released from time to time may vary con

siderably i order to avoid undue disruption of markets

A rate differential is not unreasonable and there is no unjust dis

crimination or undue preference in the absenee of proof that the dif

ferential is not justified by the costs of the services rendered by their

values or by other transportation conditions United States v Illinois

OentralR R 00 supra

ULTIMATE FINDINGS ANDCoNCLUSIONS

Complainant has failed to establish that respondents rate on crude

natural rubber in bales between New York and Turkey or Morocco is

so unreasonably high as to be detrimental to the COffip1erCe of the

United States in violation of section 18 b 5 of the Act that re

spondents have subjected complainant to undue or unreasonable dis

advantage or prejudice in violation of section 16 of the Act or de

8 F M C
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manded charged or collected a rate which is unjustly discriminatory
between shippers in violation of section 17 of the Act

Inthe absence of aviolation of theAct there is no basis for repara

tion or a cease and desist order
An order dismissing the complaint will be entered

Signed HERBERTK GREER
Presidilng Examiner

July 30 1964
8 F M C
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No 1079

THE PERSIAN GULF OUlWARD FREIGHT CONFERENCE
EXCLUSIVE PATRONAGE DUAL RATE CONTRCT

Decided Au gust 31 1964

Respondent conference permitted to use an exclusive patronage dual rate

contract in the form appended to this Report

Elmer O Aladdy for respondent
Dickson R Loos anq George y Ba1 oody for Arabian American

Oil Company
Jerome FI H ckman fOl Dow Chemica Company and Dow

Chemical Internaitional S A
J Scot Provan Hearing Counsel
E Robert Seaver Hearing Examiner

REPORT

BY THE COl1l1ISSION John Harllee Ohairman Ashton C
Barrett and James V Day Oommissioners

This is a proceeding under section 14b of the Shipping Aot 1916
75 Stat 762 46 D S C 813a for the approval of a dual rate con

tract to he used by the respondent conference The hearing exam

iner issued a decision in which he approved the proposed contract

form with certain modifications The matter is before us on excep
tions to that decision filed by all parties

The entire subject of dual rate contracts was extensively treated in
our recent report in The Dual Rate Oases issued March 27 1964
In that report we approved with modiflcrutions all ciual rate contracts

then in use wlder the tei ms of section 3 of Public Law 87 346 75
Stat 762 Respondents here have made no showing ofcircumstances

peculiar to theil trade which would make inapplicahle our reasoning
and conclusions in The Dual Rate Oases Ve refer to that report
and find it unnecessary to restate our previous findings and conclusions
here There re however several matters raised by the exceptions
to the Examiner s decision which bear some reemphasis

8 F M Ct Q
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The principal exception to the Examiner s decision was advanced

by both intervenors and by hearing counsel Those parties argued
that the Commission should modify the contract to permit less than

full shipper commitment because the exclusive patronage aspect of

the contract was detrimental to the commerce of the United States

and contrary to the public interest Neither the intervenors nor hear

ing counsel however provided any rationale for such a finding and

the exception is overruled Hearing counsel would have the Conl
mission approve a fixed percentage yet no suggestion was made as to

what percentage would be appropriate In the absence of proposed
findings or a basis on which to construct such findings we find the

exception untenable Here as in The Dual Rate Oases we are ap

proving a contract which requires the merchant to promise the con

ference all his patronage subject of course to the conditions and

exclusions required to be contained in all contracts

The respondent conference excepted to the Examiner s approval of

the legal right clause clause 1 e whiCli raises only a pri1lW faie

presumption that the shipper has the legal right when his name ap

pears on the bill of lading or when he participates in the arrangements
for selection of a carrier As we said in our previous opinion
Many of the proposed contracts contain language which would raise a conclusive

presumption that the signatory merchant had the legal right to select the

carrier if his name appeared on certain shipping documents or if he otherwise

part cipated in the ocean routing or the selection of the ocean carrier While

we agree that these circumstances may suggest that the merchant has the legal
right to select the carrier the statute does not appear to permit such circum

stances and nothing more to prove conclusively legal right to select the carrier

In short the statute does not appear to permit a presumption here which would

preClude the proof of the true situation The Dual Rate Oases mimeo rept

p 18

The legal right clause which we have approved contains a pri1lW facie
and not a conclusive presumption

Arabian American Oil Qo one of the intervenors excepted to the

Examiner s approval of two clauses involving reporting requirements
and the furnishing of documents These two clauses were articles

2 c and 2 d in the contract as approved by the examiner We

have approved substantially similar clauses as articles 2 g and 2 h

Article 2 g allows the merchant the option of furnishing documents

to the conference orallowing inspection or the documents on the prem

i of the merchant This clause was approved by the panel or

examiners in docket No 1111 and was affirmed by us in our prior
decision in The Dual Rate Oases As we have previously said the

clause strikes a fair balance between carrier and merchant interests

We have likewise included as article 2 h the notice of shipment
8 F M C
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clause formulated by the panel of examiners in our docket No 1111
and which we approved for all other dual rate contracts

The exceptions of both Dow Chemical and Arabian American Oil

Co on the issue of exclusions from contract coverage have been dealt
with in article 3 This article excludes from contract coverage ship
ments on vessels owned by the merchant or chartered solely by the

merchant where the term of the charter is for 6 months or longer and
the chartered vessels are used exclusively for the carriage of the
merchant s commodities Our previous reasoning is again appli
cable here By limiting this exclusion to charters for periods of

some duration the conferences are accorded reasonable protection
from spot raiding of cargoes and merchants accorded the right to

engage in bona fide proprietary carriage under reasonable conditions

The Dual Rate Oases mimeo rept p 35 In confonnance with

our Order on Reconsideration in Nortb Atlantic vVestbound Freight
Association Exclusive Patronage Dual Rate Contract docket No

1059 served Aug 3 1964 the exclusion has been worded so as to

make it clear that chartered vessels are limited to the carriage of the
merchant s owned cargo

Respondents excepted to the Examiner s change in the prompt
release period of clause 4 from 15 to 10 days In making this change
the examiner Staited

The shipper witnesses testified that the 15day period would not permit shippers
to fill the orders of customers in the time required by the customers on some

occasions Of greater importance is the fact that this conference is composed
of only a minority of carriers in this trade and therefore the occasions upon
which they will be unable to accommodate the contract shippers may arise more

frequently than in other trades While this is not certain to h ppen the ship
pers should be protected from the possibiiity of it In order to meet theshipper

bjections to joining a dual rate system offered by such a minority conference
the release clause must necessarily be more favorable to shIppers in order to be

reasonable within the meaning of the statute Initial decision pp 56

We find the examiner s reasoning in this regard to he sound and we

affirm his modification of the 15 day period to one of 10 days
We have approved a clause on open rates which is identical with the

clause approved in The Dual Rate OalJes and which was originally
formulated by the Examiners in docket No 111L The clause as

approved provides flexibility to the conference which is particularly
important in the instant case and protects themerchants by requiring
notice to the merchant ofa return of a commodity to the contract rate

system The clause in effect strikes a balance between both interests

As regards the conference s exception to the breach of contract

clause approved by the examiner we have affirmed the examiner s

clause This clause was formulated by the panel of examiners in
docket No 1111 and it is as they said in their initial decision just
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and equitable and imposes no unfair burden 011 shipper or conference

and should be acceptable to both Initial decision docket No 1111

p 88

Both respondent eonference and hearing counsel excepted to the

inclusion of the language which does not lie within the jurisdiction
of the Federal Maritime Commission in the arbitrrution clause Ve

are not approving the examIner s clause and instead are approving
for optional use by the conferencethe following statement to be added
to the arbitration clause Nothing herein shali deprive the Federal

l1aritime Commission of its jurisdictionIn this connection and in

consonance with our recent Order Granting the Deletion of Certain

Clauses in The Dual Rate Otl8es served July 31 1964 we are also

approving for optional use by the conrerence certain other language
which has been bracketed in the appendix attached hereto The

affected articleS are Nos 2 g 7 a 7 c 13 i4 and 16 Ir the op
tion to delete the bracketed language in artic1e 2 g is exercised the

following substitute language will be required
and there shall be no disclosure of such information without the consent of

the merchant except that nothing herein shall be construed to prevent the giving
of such information 1 in response to any legal procSs issued under the au

thority of any court or 2 to any officer or agent of any government in the

exercise of hIs powers or t 3 to any officer or other duly authorized person

seeking such information for the prosecution of persons charged with or sus

pected of crime or 4 to another carrier or its duly authorized agent for the

purpose of adjusting mutual traffic accounts in the ordinary ourse of business

of such carriers or 5 to arbitrators appointed pursuant to this agreement

In any event if any or all of the e options are exercised by the con

ference full copies of the contract form as so alnended must be filed

with the Commission within 30 days following such amendments

We have set out as an appendix hereta the frill text of the contract

as modified and approved

I
I
i
I

i

COl f1USSIONER PATlERSON CONCURRING AND DISSENTING

The application of the Persian Gulf Outward Freight Conference
a conference of common carriers in foreign commerce for permission
to use a j erchant s Rwte Agreement has been adjudicated in accord
ance with the precedural requirements of secti n 140 of the Shipping
Act 1916 as aJllended

Based on an examination of the proposed standard form of contract

between the Conference and shippers for shipments on its members

vessels and or the facts pertaining to the particular trade described

in the record herel n it is found

1 The jferchant s Rate Agreement will be availab1e to all shippers
and consignees on equal terms and

conditions
8 F M C
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2 The J1erchant s Rate Agreement provides lower rates to a ship
per or consignee who agrees to give all or any fixed portion of his

patronage to Ithe conference

3 The contract rate system proposed by the conference including
the form of contract will not be detrimental to the commerce of the

United States nor contrary to the public interest nor unjustly dis

criminatory or unfair as between shippers exporters importers or

ports or as between exporters from the United States and their

foreign competitors
4 The J1erchant s Rate Agreement contains the express provisions

prescribed by items 1 through 8 of section 14b

5 The J1erchant s Rate Agreement contains other provisions which

are not inconsistent with the aforesaid prescribed provisions and

which the Commission should require or permit
Accordingly I concur that ve should permit the use of the J1er

chant s Rate Agreement to the extent indicated in my concurring and

dissenting opinion in TheJual Rate Oases dated J1arch 30 1964

For the reasons sta ted in my opinion of J 1arch 30 1964 Idissent

from the majority s action in prescribing modifications in the

Merchant s Rate Agreement
It is the better policy and in line with congressional intent in en

acting section 14b that we permit differences in circumstances pre

vailing in trading routes all over the world to be accommodated as

far as possible in diverse contract provisions There may be merit

in striving to draft the best possible contract provisions and then to

condition our permission on the use of our contract provisions how

ever such an effort is not consistent with the statutory plan The law

does not require the Commission voluntarily to endeavor to conceive

the best possible provisions nor to take up the burden of achieving an

ideal solution to all contract drarting problems
It is also beyond the duty or authority of the Commission to pre

scribe modifications without finding the applicant s particular pro
visions do not nleet the requirements of section 14b The mandate of

section 14b is that the Commission shall permit the use of a contract

if the contract is fOllnd to comply with the first three conditions noted

above and to corr ain the eight express provisions and such other pro
visions as do not conflict with section 14b The applicant s J1erchant s

Rate Agreement has been compared with the law and found to con

form An order should be issued granting the conference permission
to use the proposed dual rate system and contract as proposed in the

applicaJtion from and aftpr the date of the Commission s order

8 F M C
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APPENDIX A

APPROVED AGREEMENT FORM DOCKET NO 1079

Agreement No

THE PERSIAN GULF OUTWARD FREIGHT CONFERENCE

Eleven Broadway New York 4 N Y

Merchant s Rate Agreement

ME IORANDUM of Agreement entered into at this

day of 19 by and between hereinafter called

the Merchant a corporation partnership having its

his principal place of business at and the Carriers who

are parties to Federal Maritime Commission Agreement No 7700 as amended

providing for the Persian Gulf Outward Freight Conference hereinafter called

the Conference or the Carriers

For their mutual benefit in the stabilization of rates services and practices
and for thedevelopment of international maritime commerce in the trade defined

in Article 1 of this Agreement the parties hereby agree as follows

1 The Conference undertal es throughout the period of this Agreement to

maintain common carrier service which shall so far as concerns the frequency
of sailings and the carrying capacity of the vessels of the Carriers be adequate

to meet all the reasonable requirements of the Merchant for the movement of

goods in the trade from U S Atlantic and Gulf ports to ports in th Persian

Gulf and adjacent waters in the range west of Karachi and northeast of Aden

but excluding both Aden and Karachi hereinafter called the trade and

the Carriers further agree that subject to the availability of unbooked suitable

space in the vessels of the Carriers at the time when the Merchant applies
therefor said vessels shall transport the goods of the Merchant in the trade

upon the terms and conditions herein set forth Ports from and to which service

is offered by the Carriers shall be set forth in the Conference tariff

2 a The Merchant undertakes to ship or cause to be shipped all of its

ocean shipments moving in the trade on vessels of the Carriers unless otherwise

provided in this Agreement
The term Merchant shall include the party Signing this Agreement as ship

per and any of his parent subsidiary or other related companies or entities

who may engage in the shipment of commodities in the trade covered by this

Agreement and over whom he regularly exercises direction and working control

as distinguished from the possession of the power to exercise such direction
and control in relation to shipping matters whether the shipments are made

by or in the name of the Merchant any such related company or entity or

an agent or shipping representative acting on their behalf The names of such

related companies and entities all of whom shall have the unrestricted benefits

of this Agreement and be fully bound thereby are listed at the end o this

Agreement The party signing this Agreement as Merchant warrants and

represents that the list is true and complete that he will promptly notify the

Carriers in writing of any future changes in the list and that he has authority

to enter into this Agreement on behalf of the said related companies and

ell titiesso listed
In agreeing to confine the carriage of its shipments to the vessels of the

Carriers the Merchant promises and declares that it is his intent to do so without

Q J 111
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evasion or subterfuge either directly or indirectly by any means including the

use of intermediaries or persons firms or entities affiliated with or related to

the Merchant

The Carriers agree that they will not provide contract rates to anyone not

bound by a Merchant s Rate Agreement with the Carriers The Merchant agrees
that he will notobtain contract rates for any person notentitled to them includ

ing related companies not boundby this Agreement by making shipments under

this Agreement on behalf of any such person

b If the Merchant has the legal right at the time of shipment to select

a carrier for the shipment of any goods subject to this Agreement whether by
theexpressed or implied terms of an agreement for the purchase sale or transfer
f such goods shipment for his own account operation of iaw or otherwise the

Merchant shall select one or more of the Carriers

c IfMerchant s vendor or vendee has the legal right to select the carrier

and fails to exercise that right or otherwise permits Merchant to select the

carrier Merchant shall be deemed to have the legal right to select the carrier

d It shall be deemed a breach of this Agreement if before the time of ship
ment the Merchant with the intent of avoiding his obligation hereunder divests

himself or with the same intent permits himself to be divested of the legal right
to select the carrier and the shipment is carried by a carrier nota party hereto

e For the purposes of this Article the Merchant shall be deemed prima

facie to have the legal right at the time of shipment to select the carrier for

any shipment

1 with respect to which the Merchant arranged or participated in the

arrangements for ocean shipment or selected or participated in the

selection of the ocean carrier or

2 with respect to which the Merchant s name appears on the bill of lading

or export declaratiOn as shipper or consignee

f Nothing contained in this Agreement shall require the Merchant to refuse

to purchase sell or transfer any goods on terms which vest the legal right to

select the carrier in any other person

g In order that the conference may investigate the facts as to any shipment
of the Merchant that has moved or that theMerchant or the conference believes

has moved via a nonconference carrier and upon written request clearly so

specifying the Merchant at his option 1 will furnish to the conference

chairman secretary or other duly authorized conference representative or

attorney such information or copies of such documents which relate thereto

and are in his possession or reasonably available to him or 2 allow the

foregoing persons to examine such documents on the premises of the Merchant

where they are regularly kept Pricing data and similar information may be

deleted from the documents at the option of the merchant and there shall

be no disclosure of any information inviolation of section 20 of theShipping Act

19161
h Within ten 10 days after the event in any transaction in which the

Merchant is a party and the legal right to select the carrier is vested in a per

son other than the Merchant and if he has knowledge that the fWipment has

been made via a nonconference carrier the Merchant shall notify the confer

ence in writing of this fact giving the names of the merchant and his customer

the commodity involved and the quantity thereof and the name of the noncon

ference earrier Provided however That where the activities of Merchants are

1 Optional but see the foregoing Commission report for required substitute language

R F M C
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so extensive in area or the nature or volume of his sales makes it impracticable

to give notice within ten 10 days the Merchant shall give notice as promptly
as possible after the event

3 This Agreement excludes 1 cargo of the Merchant which is loaded and

carried in bulk without mark or count except liquid bulk cargoes other than

chemicals and petroleum products inless than full ship load lots 2 shipments
on vessels owned by the Merchant or chartered solely by the Merchant where

the term of the charter is for six months or longer and the chartered vessels

are used exclusively for the carriage of the merchant s commodities and

3 shipments of cargoes for which no contract rate is provided

4 The Merchant shall have the option of selecting any of the ve sels operated

by any of the Carriers The Merchant agrees to request space with the carrier

he desires as early as practicable and not less than five 5 days before the

earliest date he wishes to have the cargo loaded aboard the vessel The Mer

chant shall not be obligated to select a Conference carrier o carriers for any

shipment which the Carriers cannot suitably accommodate within a ten 10

calendar day period requested by the Merchant for loading Provided however

that the Merchant shall first promptly notify the Conference of such unavail

ability of space and if within two 2 business days after receipt of such notice

the Conference shall not have advised the Merchant that his entire shipment can

be suitably accommodated by a vessel or vessels if the merchant by contract

is obligated to make the shipment on a single vessel suitable space shall be

provided on a single vessel of the Carriers within said ten 10 calendar day

period the Merchant shall be free with respect to such shipment to secure space

elsewhere within a reasonable time

5 This Agreement does not require the Merchant to divert shipments of goods
from natural transportation routes not served by conference Vessels where

direct carriage is available Provided however that where theCarriers provide
service between any two ports within the scope of this contract which constitute

a natural transportation route between the origin and destination of such ship

ment the Merchant shall be obligated to select the carriers service A natural

transportation route is a traffic path reasonably warranted by economic criteria

such as costs time available facilities the nature of the shipment and any

other economic criteria appropriate in the circumstances Whenever Merchant

intends to assert his rights under this article to use a carrier who is not a

party hereto and the port through which Merchant intends to ship or receive

his goods is within the scope of this Agreement Merchant shall first so notify

the conference in accordance with the provisions of Article 4 hereof

6 The rates applicable to shipments made under this Agreement shall be the

contract rates in effect at the time of shipment as set forth in the tariff pub

lished by the Carriers and on file with the Eederal Maritime Commission

Contract rates on every commodity or class of commodities shall be lower than

the non contract rates set forth in the Carriers tariff by a fixed percentage of

fifteen 15 per centum of the non contract rates In order that both the con

tract and non contract rates may be stated in multiples of tweny five 25

cents per revenue ton or other customary shipping unit such as M B F or per

individual unit or five 5 cents per hundred pounds or per cubic foot the

rates may be rounded out to the nearest twenty five 25 cents per revenue

ton or unit or five 5 cents per hundred pounds or cubic foot as the case

may be not including additional handling or accessorial charges which will

not result in thedifference between the rates exceeding fifteen 15 per cent of

the non contract rates

8 F M C
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7 a The Carriers shall make no change in rates charges classifications
rules or regulations which results in an increase or decrease in cost to the

Merchant except as provided by Section 18 b 2 of the Shipping Act 1916
and the Rules of the Federal Maritime Commission Provided however p the

rates of freight under this agreement are subject to increase from time to time
and the Carriers insofar as such increases are under the control of the Carriers

will give notice thereof not less than ninety 90 calendar days in advance of

the increases by publishing them ninety 90 calendar days in advance in the

Persian Gulf Outward Freight Conference Tariff Should circumstances neces

sitate increasing the rates by notice as aforesaid and should such increased rates

be not acceptable to the Merchant the Merchant may tender notice of termina

tion of this Agreement to become effective as of the effective date of the proposed
increase by giving written notice of such intention to the Conference within

thirty 30 calendar days after the date of notice as aforesaid of the proposed
increase Further provided however that the Carriers may within thirty 30
calendar days subsequent to the expiration of the aforesaid thirty 30 calendar

day period notify the Merchant in writing that they elect to continue this

Agreement under the existing effective rates and in the event the Carriers give
such notice this Agreement shall remain in full force and effect as if the

proposed increase had never been made and the Merchant s notice of termination

had never been given
b The Conference shall offer to the Merchant a subscription to its tariffs

at a reasonably compensatory price however the Merchant shall be bound by
all notices accomplished as aforesaid without regard to whether it subscribes

to the Conference tariff Tariffs shall be open to the Merchant s inspection at

the Conference offices and a t each of the offices of the Carriers during regular
business hours

c The rates initially applicable under this Agreement shall be deemed to

have become effective with their original effective date through filing with the
Federal Maritime Colllmission 2 rather than to have become effective with the

si ning of this Agreement and notices of proposed rate increases which are

outstanding at the time this contract becomes effective shall run from the date

of publication in the tariff rather than from the date of this Agreement
d The Merchant and the Carriers recognize that mutual benefits arederived

from freedom on the part of the Carriers to open rates where conditions in the

Trade require such action without thereby terminating the dual rate system as

applicable to the commodity involved therefore it is agreed that the Conference
to meet the demands of the Merchants and of the Trade may suspend theappli
cation of the contract as to any commodity through the opening of the rate on

such commodity including opening subject to maximum or minimum rates

provided that none of the Carriers during a period of ninety 90 days after

the date when the opening of such rate becomes effective shall quote a rate

in excess of the Conference contract rate applicable to such commodity on the

effective date of the opening of the rate and provided further that therate shall
not thereafter be closed and the commodity returned to the application of the

contract system on less than ninety 90 days notice by the Carriers through
the filing of contractnon contract rates in their tariff

8 a The Merchant may terminate this Agreement at any time without

penalty upon the expiration of ninety 90 days following written notice to

the Conference of intent to so terminate Provided however that theMerchantt

2Optional

8 F lLC
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may terminate this Agreement upon less than said ninety 90 days notice

pursuant to Article 7 a hereof

b The Conference may terminate this Agreement at any time without

penalty upon the expiration of ninety 90 days following written notice to the
Merchant of intent to terminate the Conference Contract Rate System

c Termination as provided in this Article shall not abrogate any obligation
of any party or parties to any other party orparties hereto which shall have

accrued prior to termination
9 a In the event of breach of this Agreement by either party the damages

recoverable shall be the actual damages determined after breach in accordance

with the principles of contract law Provided however that where the Merchant

has made or permitted a shipment on a vessel of a carrier not a party hereto

in violation of this Agreement and whereas actual damages resulting from such

a violation would be uncertain inamount and not readily calculable the parties

hereby agree that a fair measure of damages in such circumstances shall be an

amount equal to the freight charges in effect at the time of such shipment

computed at the Carriers contract rates on the particular shipment less the

estimated cost of loading and unloading which would have been incurred had

the shipment been made on a vessel of a Carrier party hereto Such amount

and no more shall be recoverable as liquidated damages
b Upon the failure of the Merchant to payor dispute his liability to pay

liquidated damages as herein specified for breach of the contract within 30 days
after receipt of notice by registered mail from the Conference that they are

due and payable the Conference shall suspend the Merchant s rights and obliga
tions under the contract until he pays such damages If within 30 days after

receipt of such notice the Merchant notifies the Conference by registered mail

that he disputes the claim the Conference shall within 30 days thereafter

proceed in accordance with Article 14 to adjudicate its claim for damages and

if it does not do so said claim shall be forever barred If the adjudication
is in the Conference s favor and the damages are notpaid within 30 days after

the adjudication becomes final the Conference shall suspend the Merchant s

rights and obligations under the contract until he pays the damages No suspen

sion shall abrogate any cause of action which shall have arisen prior to the

suspension Payment of damages shall automatically terminate suspension
The Conference shall notify the Federal Maritime Commission of each suspension
and of each termination of suspension within 10 days after the event

10 This Agreement and any shipments made thereunder are subject to all

terms provisions conditions and exceptions of the then current conference
tariff on file with the Federal Maritime COllllLission and of the permits dock

receipts bills of lading and other shipping documents regularly in use by the

individual Carriers and to all laws and regulations of theappropriate authorities

11 Receipt and carriage of dangerous hazardous or obnoxious commodities
shall be subject to the special facilities and requirements of the individual

Carrier
12 The Conference shall promptly notify Merchant of changes in the Confer

ence membership and any additional carriers which become members of said
Conference shall thereupon become parties to this Agreement and the Merchant

shall thereupon have the right to avail itself of their services under the terms

of this Agreement Any Carrier party to this Agreement which for any reason

ceases to be a member of the Conference shall not be a party to or participate
in this Agreement and the Merchant shall not be entitled to ship over said
Carrier under this Agreement after such Carrier ceases to be a member of the

Conference or after having thirty 30 days written notice of the termination
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of such Carrier s membership whichever is later The Merchant may at any

time after notice that a Carrier has ceased to be a member of the Conference

cancel without penalty any forward booking with such withdrawing Carrier
which was outstanding at the time such Carrier ceased to be a member

13 This Agreement shall be carried out in accordance with the provisions
of the Shipping Act 1916 and the rules of the Federal Maritime Commission

promulgated pursuant to said Act Article optional
14 Any controversy or claim arising out of or relating to this Agreement

or the hreach thereof shall be promptly submitted to arbitration at New York

NY before an arbitlation committee consisting of three 3 persons one to be

appointed by the Carriers one by the Merchant or Merchants who shall be

parties to the dispute and one by the two so chosen or if they cannot agree

the third arbitrator shall be named by the American Arbitration Association

All of the arbitrators shall be commercial men Either party may call for such
arbitration by mailing to the other a written notice specifying the name and

address of the arbitrator chosen by it and a brief description of thecontroversy
or claim to be arbitrated If the other party shall notby a reply mailed within

thirty 30 calendar days of the mailing of the first party s notice appoint its

arbitrator then the second arbitrator shall be appointed by the American

Arbitration Association Each of the parties shall make available to such

arbitration committee all information and data requested by it in connection

with the subject matter of the controversy or claim The decision in writing
of two or more members of said committee of three acting jOintly throughout
the arbitration shall be binding on the respective parties and any award shall

be paid within thirty 30 calendar days after a copy of the decision has been

mailed by the arbitrators to the party held liable failing which judgment upon

the award may be entered inany court having jurisdiction Provided h01vever

nothing herein shall deprive the Federal Maritime Commission of its jurisdic
tion 2 In any arbitration proceeding including enforcement of any award

service of any and every notice and other paper may be made outside of the

State of New York by registered mail telegraph or caible with the same force as

if made personally within said State In each case of such service reasonable

time shall be allowed for response to the notice or other paper served
15 a In the event of war hostilities warlike operations embargoes block

ades regulations of any governmental authority pertaining thereto or any other

official interferences with commercial intercourse arising from the above condi
tions which affect the operations of any of the Carriers in the trade covered

by this Agreement the Carriers may suspend the effectiveness of this Agreement
with respect to the operations affected and shall notify the Merchant of such

suspension Upon cessation of any cause or causes of suspension set forth in

this article and invoked by the Carriers said Carriers shall forthwith reassume

their rights and obligations hereunder and notify the Merchant on fifteen 15

days written notice that the suspension is terminated

b In the ev nt of any of the conditions enumerated in Article 15 a the

Carriers may increase any rate or rates affected thereby in order to meet such
conditions in lieu of suspension Such increase or increases shall be on not

less than 15 days written notice to the Merchant who may notify the Carriers

in writing not less than 10 days before increases are to become effective of its

intention to suspend this Agreement insofar as such increase or increases is or

are concerned and in such event the Agreement shall be suspended as of the

2 Optional
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effective date of such increase orincreases unless the Carriers shall give written
notice that such increase or increases have been rescinded and cancelled

c In the event of any extraordinary conditions not enumerated in Article

15 a which conditions may unduly impede obstruct or delay the obligations
of the Carriers theOarriers may increase any rate or rates affected thereby in
order to meet such conditions provided however that nothing in this article
shall be construed to limit the provisions of Section 18 b of the Shipping Act
1916 in regard to the notice proviSions of rate changes The Merchant may not
less than 10 days before increases are to become effective notify the Carriers
that this agreement shall be s spended insofar as the increases are concerned
as of the effective date of the increases unless the Oarriers shall give notice
that such increase or increases ha v e been rescinded and cancelled

16 This Agreement may be amended from time to time subject always to the

permission of the Federal Maritime Commission Article optional
For and on behalf of the Members of the Persian Gulf Outward Freight

Conference

By

Secretary

Merchant

By

Address of Merchant
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