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FEDERAL MARITIME COMMISSION

Speciar Docker No. 371

SWEDISH AMERICAN LINE—APPLICATION T0 REFUND IN PART FREIGHT
CHARGES COLLECTED ON SHIPMENT Via Ms VasauorM FroM NEw
ORLEANS, LouisiaNa, To OsLo, NORWAY

Decided June 11, 1964

Application of Swedish American Line to refund certain overcharges pursuant
to Rule 6(b) granted.

Edward 8. Bagley for Swedish American Line.

REPORT

By taE CoMMission (Thos. E. Stakem, Vice Chairman,; Ashton C.
Barrett, James V. Day, Commissioners) :

Swedish American Line (the carrier) filed an application pursuant
to Rule 6(b) of the Commission’s Rules of Practice and Procedure
for permission to make a refund of $593.94 on a shipment of binder
twine which moved via carrier’s vessel Vasaholm on February 19,
1964, from New Orleans, La., to Oslo, Norway.

Carrier is a member of the Gulf Scandinavian and Baltic Sea Ports
Conference (the Conference), and charges conference rates. In Tariff
No. 8, page 115, effective November 23, 1962, the Conference named a
rate on binder twine, New Orleans to Oslo, of $1.95 per 100 pounds.
But in filing Tariff No. 9, which took effect on January 15, 1964, the
Conference failed to include a rate on binder twine.

Bemis Bros. Bag Company (Bemis) has been shipping twine via
Conference vessels for years. On February 19, 1964, Bemis shipped
76 cartons of binder twine on theVasaholm from New Orleans to Oslo.
Since the Conference had no rate for twine on file at that time, carrier
necessarily charged and Bemis prepaid freight computed at the N.O.S.
rate of $80 per 2,240 lbs./40 cu. ft.

Almost immediately thereafter, the Conference noticed its oversight
and failure to carry forward in Tariff No. 9, the rate on binder twine.
Therefore 1t iled effective Febrnarv 268 1984 a rate on fwine of €42 75
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of $1.95 per 100 pounds). No other shipment of binder twine moved
during this period so that there is no possibility of discriminatory
treatment should Bemis be refunded the difference between the N.O.S.
rate and the rate on binder twine. ,

In an initial decision served March 20, 1964, the examiner concluded
that there was no indication that the parties had agreed in good faith
that the lower rate which had been in effect prior to the shipment in
question in Tariff No. 8 and which subsequent to the shipment was in-
troduced in Tariff No. 9 would apply to the contract of affreightment.
He therefore denied the application.

The carrier has since filed exceptions clarifying this point and in-
dicating that it was the intent and understanding of the parties that
the rate of $43.75 per 2,240 pounds would apply to this shipment as
had been the case in the past. On the basis of this further clarification
we will grant the application for the partial refund. In the past we
have granted such applications where a shipper through previous ship-
ments has come to rely on a given rate only to discover that subse-
quently, the rate was inadvertently omitted from a new tariff and there-
fore theoretically inoperative, Lykes Bros. Steamship Co. Refund of
Freight Charges T F.M.C. 602 (June 4, 1963). As in that case, the
relief granted here will relieve an innocent shipper of the carrier’s
failure to file a proper rate.

An appropriate order will be entered.

John Harllee, Chairman, and John S. Patterson, Commissioner, dis-
senting:

The Commission has ordered that the application of Swedish Amer-
ican Line to refund to a shipper a portion of the freight charges col-
lected should be granted. The Commission has reversed an
Examiner’s decision denying the Swedish American Line’s application
for an order authorizing it to refund the amount of $593.94 to Bemis
Bros. Bag Company because the shipper was required to pay freight
on the basis of the rates and charges specified in the carrier’s tariffs on
file with the Commission and published and in effect at the time in-
stead of on the basis of a rate established by the carrier which, by
mistake, was omitted from the tariff, not published, and not on file at
the time of the shipment.

Facts show that Swedish American Line transported 76 cartons of
binder twine from New Orleans to Oslo, Norway, at a time when the
legally filed and effective tariffs of the Gulf/Scandinavian and Baltic
Sea Ports Conference Tariff No. 9 observed by Swedish American
Line did not include a rate for such a classification of commodities.
Accordingly, Swedish American Line charged the rate for commodi-
ties not classified, commonly known as “not otherwise specified” or the
“N.0.S.” rate. There is no question and no party contends that any
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other applicable rate than the N.O.S. rate was specified in the tariffs
governing the Swedish American Line service and that such tariff was
on file with the Commission and duly published and in effect at the
time.

Section 18(b) (3) of the Shipping Act, 1916, enacted by Congress in
Public Law 87-346, approved October 3, 1961, provides as follows:

No common carrier by water in foreign commerce or conference of such
carriers shall charge or demand or collect or receive a greater or less or different
compensation for the transportation of property or for any service in connection
therewith than the rates and charges which are specified in its tariffs on file
with the Commission and duly published and in effect at the time; nor shall
any such carrier rebate, refund, or renmit in any manner or by any device any
portion of the rates or charges so specified, nor extend or deny to any person
any privilege or facility, except in accordance with such tariffs.

Whatever rights Rule 6 (b) of the Commission’s “Rules of Practice
and Procedure,” effective July 31, 1953, may give, the rule may not
sanction disregard of the clear terms of the above congressional enact-
ment. Moreover, Rule 6(b) authorizes reparation for injury caused
by a violation of the Act to the extent indicated in section 22. No state-
ment admitting any violation of the Act was included in the applica-
tion here under consideration, and no violation exists.

The Commission’s reversal was made on the basis of exceptions in-
dicating an intent that the subsequently filed rates should apply, but
section 18(b)'(3) makes no exception for intentions, or for mistakes.
The Examiner’s decision reached the correct result.

FEDERAL MARITIME COMMISSION

SreciaL Docxker No. 371

Beyis Bros. Bag CompPANY v. SWEDISH AMERICAN LINE APPLICATION

To Rerunp IN ParT FREIGHT CHARGES COLLECTED ON SHIP-
MENT * * * FrRoM NEw ORLEANS, L., To OsLo, NorwAY, GRANTED

The Commission has this day made and entered a report stating its
findings and conclusion herein which report is made a part hereof by
reference. Accordingly,

It is Ordered, That the application of Swedish American Line to
refund to Bemis Bros. Bag Company the sum of $593.94 is hereby
granted.

By the Commission, June 11, 1964.

(Signed) Tromas List,
Secretary,
8 F.M.C.
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FEDERAL MARITIME COMMISSION

No. 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA, INC. AND
InrerNATION AL TrRADING CoRPORATION OF NEW ENGLAND, INC.

».
FaLL River Line Pier, Inc.

Decided June 11, 1964

Upon further proceedings to determine the amount of reparations due complain-
ants as a result of respondent’s violation of sections 16 and 17, Shipping
Act, 1916, reparation equalling the unlawful excess charged to complain-
ants over the lawful rates charged to similarly situated shipper is awarded
to complainants.

W. B. Ewers, for complainants.
Frank L. Orfanello and John F. Dargin, Jr., for respondent.

ReporT

By tae Commisston: (John Harllee, Chairman; Thos. E. Stakem,
Vice Chairman; James V. Day, and John S. Patterson, Commis-
sioners)

Facrs

International Trading Corporation of Virginia (ITC Virginia), the
original complainant in this proceeding, is a Virginia corporation,
with its principal place of business in Norfolk, Virginia. Complain-
ant is engaged in the importation of cement in bags from northern
Europe and Sweden for its own account and subsequent resale in the
New England market area served by a municipal marine terminal
located at Fall River, Massachusetts, and operated by respondent Fall
River Line Pier, Inc. Foreston Coal Company (Foreston), not a
party to this proceeding, also conducts a cement importing business.
Complainants and Foreston are the only regular users of respondent’s
terminal with respect to ocean borne cargoes. In its complaint filed
June 8, 1961, and subsequently amended on June 30, 1961, complainant
alleged that respondent had violated sections 16 First and 17 of the
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Shipping Act, 1916:* (1) giving undue and unreasonable preference
and advantage to Foreston in the allocation of berthing space and pier
storage space at respondent’s terminal during 1959, 1960, and 1961;
(2) by charging complainant storage rates greater than those charged
Foreston for the same type of cargo; and (3) by subjecting complain-
ant to undue and unreasonable payment of terminal charges. Com-
plainant, ITC, Virginia, further alleged that it had been damaged in
the amount of $14,265.50 by the respondent’s unlawful acts, and sought
reparation in that amount. Complainant also sought an order direct-
ing respondent to cease and desist its alleged unlawful activities.

In its prior Report in this proceeding, 7 FMC 219 (1962), the Com-
mission found that the billing practice of respondent with regard to
the matter of storage charges and free time allowances was unjustly
discriminatory against complainant in comparison with Foreston but
that complainant had not established any undue or unjust discrimina-
tion by respondent in the matters of storage space allocation and berth-
ing arrangements. However, from the record the Commission was un-
able to determine the extent of the injury and whether ITC Virginia
or its wholly-owned subsidiary, International Trading Corporation of
New England, Inc. (ITC New England), was the injured party. It
had developed during the course of the hearing that the charges as
billed were paid by ITC Virginia or by ITC New England, but ITC
New England had not been made a complainant in the proceeding and
no evidence had been offered to show how much was paid by either.
The Commission therefore remanded the case to the Examiner to au-
thorize an amendment to the complaint to include ITC New Eng-
land and thereafter to determine the amount of reparation due under
the complaint as amended.

In the hearing on remand held November 8, 1962, the Examiner per-
mitted the amendment of the complaint to join ITC New England as a
party complainant and received evidence bearing on the amount of
reparation due under the complaint as amended. The Examiner con-
cluded in the Initial Decision on Remand, dated May 10, 1963, that
both complainants paid and bore the charges on the storage of cement ;
that they were damaged thereby to the extent of the differences between
the storage charges and free time allowances unlawfully assessed

1The pertinent provisions of these sections are:

“Sec. 16 * * * That it shall be unlawful for any common carrier by water, or other
person subject to this Act, either alone or in conjunction with any other person, directly
or indirectly : First. To make or give any undue or unreasonable preference or advantage
to any particular person, locality, or description of traffic in any respect whatsoever, or to
subject any particular person, locality, or description of traffic to any undue or unreason-
able prejudice or disadvantage in any respect whatsoever.

“Sec. 17 * * * every * * * pérson subject to this Act shall establish, observe, and
enforce just and reasonable regulations and practices relating to or concerned with the
recelving, handling, storing, or delivery of property.”

8 B.M.C.
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against them in comparison with those assessed Foreston ; and that they
were entitled to reparation in the total sum of $11,778.99.2

During the hearing on remand, respondents offered a written motion
to dismiss. The Examiner declined to consider the motion, relying
on Rule 5(o) of the Commission’s Rules of Practice and Procedure,
(46 CFR § 502.74) which requires that all motions to dismiss must be
addressed to the Commission. Respondent subsequently presented the
motion to the Commission during the oral argument on exceptions to
the Examiner’s decision on remand. It was thereafter denied by the
Commission in an order served October 10, 1963 (copy of which
appears as an appendix to this Report).

Discussion axp CoNCLUSIONS

Respondent in excepting to the Initial Decision on Remand alleges
that the Examiner erred :

1. In refusing to entertain respondent’s motion to dismiss.

2. In permitting ITC of New England to be joined as a party
complainant without opportunity for respondent to reply to
new issues said to be raised by ITC New England being so
joined.

3. In receiving in evidence a stock certificate, allegedly represent-
ing ten shares of stock in ITC New England owned by ITC
Virginia, without requiring further proof of genuineness; and

4. In basing his findings with respect to damages on an unsup-
ported assumption that complainants and Foreston Coal Com-
pany conducted a competitive cement importing businéss; and
in awarding reparations without an adequate basis on the
record.

We need not treat respondent’s first exception here, as it has already
been treated in our denial of respondent’s motion to dismiss (see
Appendix).

Respondent’s second exception asserts that the amended complaint
was really a new complaint, introducing new issues, and that respond-
ent was not given an opportunity to reply to these issues. The vio-
lations alleged against respondent in the amended complaint were
identical to those set forth in the original complaint and were prov-
able by the same evidence. Whether ITC New England was made a

2 The Examiner found that there was insufficient evidence to justify part of complainant’s
claim in the amount of $1,606.35, that $877.51 was paid by ITC New England more than
2 years prior to ITC New England’s joinder as a party complainant, and that $2.65 was
paid by check drawn on the account of International Trading Corporation of Florida.
which is not a party to this proceeding. The Examiner accordingly reduced complainants’
reparation by $2,486.51, leaving a remainder of $11,778.99.

8 F.M.O.
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party to the proceeding by an amended complaint or a new complaint
makes no difference. Neither procedure raised new issues of which
respondent was not apprised. By prior Report and Order of the Com-
mission, respondent was given ample notice that the proceeding was
remanded to the Examiner so that the complaint could be amended to
include ITC New England 7 FMC 219 (1962).

In its third exception respondent asserts that adequate proof of the
ownership of ITC New England by ITC Virginia was not offered.
This contention is without merit. While the original complaint was
brought by ITC Virginia for damages sustained by itself and by its
agent ITC New England, ITC New England has now been joined as a
party complainant, seeking reparation from respondent in its own
right, and its ownership is therefore immaterial. IEven if that were
not so, ITC Virginia offered evidence at the original hearing to show
its ownership of ITC New England and this evidence is sufficient to
establish that all the outstanding stock of ITC New England is owned
by ITC Virginia.

Respondents fourth exception questions the sufficiency of the record
to find that ITC and Foreston were in competition with each other,
that the commodities for which storage charges were assessed or the
services rendered to ITC and Foreston were the same or similar, and
that ITC has suffered any actual damage by respondent. The record
leaves no doubt that the commodity upon which storage charges were
assessed is bagged cement, and that the services in question are those
normally connected with the day-to-day operation of a terminal (e.g.
unloading and storage). The commodities and services involved are
identical.

Respondents also contend that the Examiner erred in failing to
find that complainants had failed to prove their damages and thus
were not entitled to reparation. We think the Examiner properly
disposed of this contention in his initial decision.

Respondents rely upon Zden Mining Co. v. Bluefield Fruit & SS.
Co., et al. 1 U.S.S.B. 41 (1922). In that case, two Philadelphia ship-
pers were engaged in the business of mining and furnishing power and
transportation in Nicaragua, Central America. They claimed repara-
tion on the basis of unjust discrimination. The Board found that
respondent carriers, by entering into certain exclusive patronage con-
tracts with other shippers on shipments out of New Orleans to Nica-
ragua, had unjustly discriminated against complainants in violation
of sections 16 and 17 of the Act. The Board, however, denied repara-
tion because no evidence was introduced “relative to any expense in-
curred, loss of profits or damage of any sort suffered as a result of the
wrong of respondent. * * *” '

8 F.M.C.
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In the Eden case, unlike here, there was no contention that the busi-
ness of complainants were competitive with those of the contract
shippers, or for that matter any one else, or that they were otherwise
of a nature that would raise a presumption of damage as the normal
and probable consequence of the assessment of discriminatory rates.®

More in point in this proceeding-is /sbrandtsen Co. Inc. v. States
Marine Lines, Inc. et al, 6 FMC 422 (1961). In that case complain-
ant Isbrandtsen entered into a fixed price contract with a shipper to
transport raw cotton from United States Gulf ports to Japan. Is-
brandtsen had intended to charter a nonconference vessel for this
transportation but when shipment was to be made no such vessels were
available. Isbrandtsen then arranged shipment on two conference
lines and in order to obtain the lower contract rate offered to sign a
conference dual rate contract. Isbrandtsen’s offer was refused by
respondent. Isbrandtsen paid the higher contract rates and filed a
complaint with the Board alleging unjust discrimination in violation
of section 17. The Board sustained the claim and awarded reparation
in the amount of the difference between the contract and noncontract
rates. On appeal, States Marine Lines, Inc. v. Federal M aritime Com-
massion, et al, 318 F. 2d 906 (CADC, 1963) the Court of Appeals for
the District of Columbia Circuit had the following to say in upholding
the decision of the Board:

Assuming that [the Eden] case sets forth the correct measure of damages on
the facts there involved, reliance upon it here is misplaced. That case merely
holds that proof of the differential does not “as a matter of course” establish the
damages. It does not hold that the differential can never be the measure of
damages. [Italics supplied.}

By footnote the Court observed that, “There has been no judicial de-
termination of the correct measure of damages under the Shipping
Act. Supreme Court decisions in similar situations have not been
consistent.” We think the principle of the /sbrandtsen case is equally
applicable here.

Complainants and Foreston both import the same commodity
through the same terminal, at the same time for sale in the same gen-

3 Indeed the Board’s report in the Eden case does not even disclose the type of cargo, or

its ultimate disposition, e.g. for use by shipper in its mining operations or for resale in
Nicaraguan market. The complainants there simply insisted that under the statute mere
proof of the discriminatory rates and the amount of the differential ipso facto proved
injury and the amount of damage. Thus the question before the Board in Eden was a
limited one, and it was in answer to this limited issue that the Board stated:
“the fact of injury and the exact amount of pecuniary damage must be shown by further
and other proof before the board may extend relief. We think it is clear that proof of un-
lawful discrimination within the meaning of the act, by showing the charging of different
rates from shippers receiving the same service, does not, as a matter of course, establish
the fact of injury and the amount of damage to which the complainants may be entitled
by way of reparation.” Id. at 47-48. [Italics supplied.]

8 F.M.C.
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eral market area. This commodity, cement, is a thoroughly stand-
ardized product and in a normal market the price will undoubtedly
approach uniformity. Cement Manufacturers Assn.v. U.S., 268 U.S.
588, 591, 506 (1925). Thus, complainants could not, without fear of
loss of customers, increase prices to compensate for respondent’s
prejudicial charges.

The Shipping Act is designed to place similarly situated shippers
and importers on equal footing when using the facilities of our ocean-
borne foreign commerce. There is no place in this design for undue
preference or unjust discrimination in the form of differing rates and
charges to like users of those facilities. Respondent has in no way
justified the unduly prejudicial charges imposed and has subsequently
discontinued the practice of charging complainants more than Fores-
ton Coal Company for the use of the same facilities. Until respondent
changed its policies, complainants were directly damaged by paying
the excess charges. We therefore affirm the conclusions of the Ex-
aminer: that complainants received the shipments as described, paid
and bore the charges thereon, were damaged thereby to the extent of
the difference between storage charges and free time allowance unlaw-
fully assessed against them over and above those charges assessed
Foreston, and that they are entitled to reparation in the total sum of
$11,778.99. Based upon evidence introduced as to which of the com-
plainants bore each of the unlawful charges, it is found that complain-
ant ITC Virginia is entitled to reparation in the sum of $8,678.38;
and complainant ITC New England is entitled to reparation in the
sum of $3,100.61.

An appropriate order will be entered.

FEDERAL MARITIME COMMISSION

Docker No. 947

INTERNATIONAL TraADING CORPORATION OF VIRGINIA
AND INTERNATIONAL Traping 'CorpPOrRATION oF NEwW ENGLAND
.
Farr River LINE PiEr, Inc.

Den1aL or MotroN To Dismiss

By an order dated April 16, 1962, the Commission remanded this
proceeding to the Examiner to authorize an amendment to the com-
plaint to include International Trading Corporation (I.T.C.) of New
England as a party complainant. I.T.C. Virginia, the initial com-
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plainant, had sought unsuccessfully to make this amendment during
the original hearing before the Examiner. At the hearing on remand,
held on November 8, 1962, the Examiner permitted the amendment
adding LT.C. New England as a party complainant. At the same
hearing, respondent offered a motion to dismiss which the Examiner
refused to entertain since such a motion must be addressed to the Com-
mission under its Rules of Practice.

Respondent did not then submit its motion to the Commission.
Instead, respondent presented its motion to us on August 14, 1963, in
the course of oral argument on exceptions to the Examiner’s decision
on remand, determining the reparations due complainants. Without
in any way countenancing such dilatory procedure, we agreed to con-
sider this motion provided it was properly filed and served and com-
plainants were afforded an opportunity to reply. This was done and
the motion and the reply are now before us.

In its motion, respondent contends I.T.C. New England is not prop-
erly a party because a formal motion to amend the complaint should
have been filed instead of the amended complaint which was offered
and accepted at the hearing on remand. But, as above noted, such a
motion to amend was made and denied at the original hearing. IL.T.C.
Virginia excepted to the Examiner’s action in this respect, respondent
replied arguing that the Examiner was right, and we ruled with com-
plainant and directed that the amendment be allowed. Respondent
therefore had the opportunity and in fact did argue this issue to the
Commission, but the final ruling went against it. No basis existed for
requiring the filing of a second such motion at the hearing on remand.

The purpose of including I.T.C. New England as a party complain-
ant was to enable the Examiner to award this company reparations
if he found that it, rather than its parent, I.T.C. Virginia, was the
party actually damaged by thé acts of respondent. The illegal acts
alleged against respondent in the amended complaint were identical
to those set forth in the original complaint and were provable by the
same evidence. No new issues were raised of which respondent was not
apprised. Moreover, the Commission’s order of April 16, 1962, re-
manding the case was ample notice to respondent that I.T.C. New
England would be included as a party complainant. The lack of a
second formal motion for this purpose could not have prejudiced
respondent.

Respondent also argues that I.T.C. New England is suing it in a
Massachusetts State court and has thus elected to waive any rights
before the Commission and seek relief elsewhere. Nothing appears
in the record of our proceeding as to the existence of this suit. We
were first told of it by respondent on August 14, 1963, during the oral
argument on remand. Even so, the existence of such a suit would not.

8 F.M.C.
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bar I.T.C. New England from bringing a complaint before the Com-
mission. As we pointed out in our report of April 16, 1962, respond-
ent, by virtue of its carrying on the business of “furnishing wharfage,
dock, warehouse, or other terminal facilities in connection with a
common carrier by water” is an “other person” subject to the Shipping
Act, 1916, and hence is subject to our jurisdiction with respect to viola-
tions of the Act. Pendency of a State court suit cannot defeat our
jurisdiction and this would be so even if the suit and the complaint
before us were predicated on the identical matter.

In consideration of the foregoing, respondent’s motion to dismiss is
hereby denied.

By the Commission, October 8,1963.

FEDERAL MARITIME COMMISSION

No. 947

InrerNaTIONAL TRADING CORPORATION OF VIRGINIA, INC., AND
InTERNATIONAL TRADING CoRPORATION OF NEW ENGrLanDp, Inc.

v.

Farr River Line Prer, Inc.

The Commission has this day made and entered a report stating its
findings and conclusions herein, which report is made a part hereof
by reference,

It is ordered, That the complainants in this proceeding are entitled
to reparation as stated below; and

1t is ordered, That respondent, Fall River Line Pier, Inc., shall pay :

to International Trading Corporation of Virginia, Inc., the sum of
$8,678.38 and

to International Trading Corporation of New England, Inc., the
sum of $3,100.61.

By the Commission, June 11, 1964,

(Signed) Twomas List,
Secretary.

8 F.M.C.
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SreeciaL Docker No. 374

DEPARTMENT OF STATE, AGENCY FOR INTERNATIONAL DEVELOPMENT,
U.S. A MissioN 1o DoMINIcAN RErPUBLIC

V.

Lyxes Bros. Steanmsuie Co., Inc.

Application to waive collection of a portion of charges assessed on a used auto-
mobile shipped from San Juan, P.R., to Santo Domingo, Dominican
Republic, granted.

J. D. Kearns for applicant.

INITIAL DECISION OF C. W. ROBINSON, PRESIDING
EXAMINER?

Under bill of lading dated March 12, 1963, Liykes Bros. Steamship
Co., Inc. (Lykes), transported on its Zeuben Z'¢pton from San Juan,
P.R., to Santo Domingo, Dominican Republic, one unboxed used auto-
mobile shipped by and consigned to Rafael Pol Mendez, care of Ameri-
can Embassy. The bill of lading was stamped with the words
“Government B/, #A-0911904,” and the application shows “Depart-
ment of State, Agency for International Development, United States
Aid Mission,” as complainant.

The shipment was at the rate of $40 per measurement ton, applicable
to cargo n.o.s., as published in Lykes’s Puerto Rico/Dominican Repub-
lic and Haiti Freight Tariff No. 1 (FMC No. 3), and the basic freight
charges amounted to $537. In addition, there were assessed a wharf-
age charge of 1 cent per cubic foot ($5.37), an arrimo charge of $4
per 1,000 kilos ($5.44), and an emergency surcharge of $3 per short
ton ($4.50). Total charges of $552.31 have not been collected although
the bill of lading is stamped “FREIGHT PREPAID.”

The n.o.s. rate of $40 was assessed in the absence of a commodity
rate on automobiles. Effective March 16, 1964, Lykes published a
commodity rate on automobiles of $17 per [40] cubic feet. On such
basis, the total charges for the automobile in question would be $243.54,

1 This decision became the decision of the Commission on June 16, 1964 (rules 13(d)
and 13(h), rules of practice and procedure, 46 CFR 502.224, 502.228).

8 F.M.C. 153
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and Lykes seeks authority to assess and collect this amount rather than
the original amount of $552.31 (this represents a reduction of $308.77).

By letter of August 5, 1963, complainant’s administrative officer
(presumably at San Juan) refused to honor Lykes’s bill for the charges
originally assessed, for the following reason:

It is beyond the realm of our comprehension that the freight from San
Juan, P.R., to Santo Domingo could be in excess of the freight from east
coast ports; and we cannot find the Federal Maritime Commission ruling,
which authorizes your charge of $40 per measurement ton.

The reason assigned by Lykes for the reduction from $40 to $17 is
that “such rating ($40, n.o.s.) is unwarranted in the trade, most un-
reasonably high, detrimental to the commerce of the United States,
and was definitely applied through the above oversight.” The ap-
plication states that “this is a singular shipment of this commodity.”

Section 18(b) (3) of the Shipping Act, 1916, as amended (Public
Law 87-346), forbids any common carrier in foreign commerce to
“charge or demand or collect or receive a greater or less or different
compensation for the transportation of property * * * than the rates
and charges which are specified in its tariff on file with the Commis-
sion and duly published and in effect at that time * * *.”  Section
18(b) (5) provides that the “Commission shall disapprove any rate
or charge filed by a common carrier by water in the foreign commerce
of the United States * * * which, after hearing, it finds to be so un-
reasonably high * * * as to be detrimental to the commerce of the
United States.”

As previously pointed out, the shipment consisted of one used auto-
mobile, apparently connected in some way with an agency of the
Government. It, therefore, does not come within the purview of the
statute as it was not that type of “commerce of the United States”
which could be detrimentally affected by the level of the rate; in other
words, it was not a commercial movement. In Agreement No. 6870,
3 F.M.B. 227, appendix page IV (1950), it was stated: “To be a det-
riment to the commerce of the United States there must be at least
a plausible possibility that the action complained of will affect com-
merce adversely.”

No mistake was made by Lykes in assessing the $40 n.o.s. rate;
indeed, it was required to do so in the absence of a commodity rate.
Nor is there any indieation that complainant was misled. On the
other hand, as the shipment moved on a Government bill of lading
and it does not appear that the $17 rate is unduly preferential or
discriminatory, the application is granted.

C. W. RoBinson,
Presiding Examiner.

May 26, 1964.

8 F.M.C.
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Seecrar Docket No. 372

Bernaro Bowman Core.
V.
AmEerrcaN Exporr Lines, Inc.

Application of American Export Lines for authority to refund a portion of
freight charges in connection with a shipment from New York to Izmir,
Turkey, denied.

Applying contract rates to a shipment made prior to the effective date of a dual-
rate contract by the device of granting retroactive effect to such contract, is
in violation of section 18(b) (3) of the Shipping Act, 1916, as amended.

Elliott B. Nizon for applicant.
INITIAL DECISION OF HERBERT K. GREER, EXAMINER *

American Export Lines, Inc., has filed an application pursuant to
rule 6(b) of the Commission’s rules of practice and procedure, desig-
nating Bernard Bowman Corp. as the nominal complainant, and
requesting authority to pay to Eris Insaat ve Ticaret, Ltd., of Izmir,
Turkey,? the equivalent in Turkish currency of $441.05 as a refund
in connection with two shipments of machinery parts from New York
to Izmir.

The application discloses the following facts:

1. American Export Lines, Inc. (applicant), at all material times
was a member of the North Atlantic Mediterranean Freight Confer-
ence (conference), which conference had filed with the Federal
Maritime Commission (Commission) its tariff No. 8, establishing
rates for machinery parts as follows:

Non-
Contract Contraot

rate rate
Boxed, per measurement ton e e $46.50 $53.50

Unboxed, per measurement ton - [ 54.25 62.50

1This decision became the decision of the Commission on June 16, 1964, (rules 13(d)
and 13(h), rules of practice and procedure, 48 CFR 502.224, 502.228).

3 Eris Insaat ve Ticaret, Litd., i1s not named party complainant although it is the party to
whom payment is sought to be made. The application includes the certificate of com-
plainant that the charges referred to in the application were paid and borne by Eris
Insaat ve Ticaret, Ltd., and no other. Bowman is named complainant, according to ap-
plicant, because it is responsible to its customer for the amount of freight difference. The
person to receive reparation is a proper party complainant, however, the principles stated
in this decision would be applicable whether payment was sought to be made through
Bowman to Eris Insaat ve Ticaret, Ltd., or direct to such firm.

8 F.M.C. 155
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2. On December 20, 1963, applicant received from Bernard Bow-
man Corp. (shipper) two shipments of machinery parts to be carried
from New York to Izmir, and issued bills of lading No. 6 and No. 7,
on both of which Bowman was designated as the shipper, the ship-
ment consigned to order of Yapi ve Kredi Bankasi A.S., notice of
arrival to be addressed to Eris Insaat ve Ticaret, Ltd., (actual
consignee).?

3. Bill of lading No. 6 covered boxed machinery parts and specified
the noncontract rate of $53.50 for a total charge of $1,108.79 (plus
heavy lift charges not here involved), which sum was paid by the
actual consignee.

4. Bill of lading No. 7 covered unboxed machinery parts and spec-
ified the noncontract rate of $62.50 for a total charge of $2,242.19
(plus heavy lift charges not here involved), which sum was paid by
the actual consignee.

5. The total charge for both shipments would have been $441.05
less than the actual charge had the contract rates been applied.

6. On December 20, 1963 the date of the shlpments, the shipper
was not party to a conference dual-rate contract covering the trade
between New York and Turkey; the actual consignee was not at any
material time party to a dual-rate contract covering such trade.

7. On December 27, 1963, the shipper executed a merchant’s freight
contract (dual-rate contract) and mailed it to the conference with
the request that the contract rates be applied retroactively to the two
shipments made on December 20, 1963. The conference replied, re-
gretting its inability to apply the contract rate to the two shipments.

8. On January 6, 1964, the shipper requested authorization from
the Commission to date the dual-rate contract as of December 20, 1963 ;
on January 21, 1963, the Commission’s Division of Informal Com-
plaints replied, suggesting the filing of an application under rule
6(b).

9. In its letter to the Commission of January 6, 1964, the shipper
supported its request for predating the contract, and has similarly
supported this application, on the following basis:

We have been shipping regularly, practically on every vessel, goods to Israel
since 1948, and always paid freight on the contract rate. It was somehow never
brought to our attention that shipments to Israel were eliminated from the con-
tract rate system of the Conference, and we thus took it for granted that ship-
ments to Izmir, Turkey, were also within the same category and within the same
rules as those to Israel. It is quite obvious that we acted in good faith and we

feel that we should not be penalized by paying ocean freight of $441.06 higher
than would normally apply.

‘3The person to be notified of arrival of shipment under the terms of an order bill of
lading is considered as the “actual” counsignee. McDowell and Gibbs, Ocean Transporta-
tion, 1954 edition, p. 135.

LRSPE MO



BERNARD BOWMAN CORP. U. AMERICAN EXPORT LINES, INC. 157

10. The dual-rate contract signed by the shipper on December 27,
1963, provided that the effective date would be the date specified in the
contract. The application does not specify the effective date but the
contract was not signed by the conference until after December 27,
1963, the date it was mailed to the conference by the shipper.

11. Applicant, shipper, and the actual consignee have consented
to a refund of $441.05 in connection with the two shipments of
machinery parts.

12. The shipper holds itself responsible to its customer, the actual
consignee, for the amount of the rate differential.

18. No other shipments of similar commodities moved via
applicant’s vessels during the approximate period of time here
concerned.

DISCUSSION

In support of the application, applicant points out the importance
of expanding the ability of American shippers to sell their goods
abroad. It takes the position:

* = * that if this end is to be achieved, it calls for a broad minded interpreta-
tion of the recent amendments to the Shipping Act, not a narrow and hyper-
technical one. Plainly no carrier or Conference should itself have the discretion
to grant contract rates on a retroactive basis; the possibilities of improper dis-
crimination and prejudice would be too great. However, we submit that the
Commission can and should permit such a freight adjustment where, as here,
the facts have been put before it and formal permission requested. Otherwise,
any misunderstanding by a shipper of the complicated procedures and laws gov-
erning our foreign trade would be irremediable. We cannot believe that this is
the proper meaning or intent of the recent amendments to the Shipping Act or
that any such interpretation would serve to encourage the smaller American
exporters to expand their activities into previously unfamiliar trade areas.

Recent amendments to the Act include section 18(b) (3), which
provides:

No common carrier by water in foreign commerce or conference of such car-
riers shall charge or demand or collect or receive a greater or less or different
compensation for the transportation of property or for any service in connection
therewith than the rates and charges which are specified in its tariffs on file
with the Commission and duly published and in effect at the time; nor shall any
such carrier rebate, refund, or remit in any manner or by any device any portion
of the rates or charges so specified, nor extend or deny to any person any
privilege or facility, except in accordance with such tariffs.

The basic issue is the Commission’s authority to grant retroactive effect
to a dual-rate contract as a means of authorizing a refund, regardless
of the prohibitions of section 18(b) (3) against refunds in any nanner
or by any device. Applicant argues that under a “broad minded”
interpretation, it may be determined that the proper meaning and
effect of that section does not prevent authorization for a refund under

L FM.C.
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the circumstances here disclosed. To support its contentions, appli-
cant attributes to the Commission the authority to remedy “any ship-
per misunderstanding of the complicated procedures and laws gov-
erning our foreign commerce.” Applicant does not cite precedent for
its contention or relate this broad authority to a specific statutory pro-
vision but, apparently, proposes that this power may be implied from
the Commission’s responsibility to foster foreign commerce. In Mar-
tini & Rossi v. Lykes Brothers Steamship Company, 7T F.M.C. 453
(1962), the Commission implied from its responsibility to administer
the Act the authority “to see that equity and justice are done in the
matter of reparations.” Further, that in a case involving a bona fide
rate mistake or inadvertence “it seems clear that we may exercise our
discretion to remedy the situation.” However, an examination of
that decision and other similar decisions makes clear that the Com-
mission did not assert the authority to remedy every type of rate
mistake, but only where the mistake was related to a carrier’s error or
omission in filing a rate it intended, in good faith, to apply to a ship-
ment. Barr Shipping Company v. Royal Netherlands Steamship
Company, special docket No. 282, supplemental decision, March 17,
1964. Although not so specifically stated in prior decisions, the Com-
mission has permitted relief only when a carrier, or conference has
failed to file the new rate in accordance with section 18(b) (2) of the
Act, although the shipper had been led to believe such rate would
become the lawful rate.

The application fails to present grounds for the relief requested
not only because it fails to relate a rate mistake to the carrier’s omis-
sion to file a rate it intended to apply to the shipments, but for the
further reason that the circumstances do not warrant application of
the principles of equity and justice. It was held in Nydia Foods Cor-
poration v. Java Pacific Line, special docket No. 313, January 8, 1964,
that business men engaged in the import and export trade are not
innocent, but negligent when they make no effort to determine the
cost of a shipping service they intend to utilize. Here, the shipper
“took it for granted” that a rate it had been paying on shipments to
TIsrael would apply to shipments to Turkey. Although there may
have been some basis for the assumption, the carrier did not mislead
the shipper. Unilateral assumptions by shippers, unrelated to a
misleading act of a carrier, will not support equitable relief. A ship-
per is charged with knowledge of the correct rate and the only lawful
rate is the one on file with the Commission. Stlent Sioux Corporation
v. Chicago & N. W. Ry. Co.,262 F. 2d 474 (1959).

Precedent does not support applicant’s concept that the Commission
is possessed of authority to correct “any” shipper misunderstanding of

8 FM.C.
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law or regulation by permitting freight adjustments. It would seem
that applicant and its conference may have attributed such wide regu-
latory authority to the Commission for the exclusive purpose of per-
mitting a freight adjustment by means of a refund. It was established
in Aichmann & Huber v. Bloomfield Steamship Company, special
docket No. 290, March 3, 1964, that rule 6(b) does not provide a pan-
acea for every wrong or misunderstanding arising from the business
relations between carriers and shippers. It was further made clear
in that proceeding that rule 6(b) does not provide a loophole for
escape from the prohibitions of section 18(b) (3) of the Act.

Stripped of nonessentials, the application is designed to effect a
refund by the device of granting retroactive effect to a dual-rate con-
tract, although the carrier has not violated the Act or employed a
practice which offends the principles of fair dealing. Granting the
application would be in direct contradiction to the prohibitions found
in section 1(b)(3) of the Act.

CONCLUSION

Under the circumstances here disclosed, the Commission is without
authority to grant retroactive effect to.a dual-rate contract for the
purpose of permitting a refund of a portion of freight charges imposed
in accordance with the carrier’s tariff on file with the Commission.

The application is denied. An appropriate order will be entered.

(Signed) Herserr K. GREER,
Presiding Ezaminer.
May 19, 1964.

8 F.M.C.
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FEDERAL MARITIME COMMISSION

Docker No. 1091

Orreans MaTerIALS AND EQUIPMENT Co., INC.
2.

MatsoN NavicaTioN COMPANY

Charges assessed and collected by respondent on shipments of structural steel
from New Orleans, La., to Honolulu, Hawaii, found applicable and not
unreasonable.

Complaint dismissed.

John B. Gooch, Jr., for complainant.
Edward S. Bagley for respondent.

INITIAL DECISION OF GUS O. BASHAM, CHILF
EXAMINER?*

By complaint originally received on August 6, 1962, and refiled on
February 6, 1963, complainant alleges that the charges assessed and
collected by respondent on certain shipments of structural steel from
New Orleans, La., to Honolulu, Hawalii, were in excess of the appli-
cable charges; also that they were unreasonable in violation of section
18 of the Shipping Act, 1916. Reparation is sought.

Complainant stated that it filed the papers received on Angust 6,
1962, in order “to have these claims of record with the Commission
within the (2-year) statutory period provided in section 22 of the
1916 Act, in the event the court in New Orleans should rule that the
Commission has exclusive primary jurisdiction.” The filing consisted
of a copy of a petition filed in court by complainant in a suit to recover
the alleged overcharges, together with an affidavit of an employee of
complainant verifying the facts stated in the petition.

Nothwithstanding the fact that complainant’s attorney was advised
by the Secretary of the Commission that this filing was not in accord-
ance with the Commission’s rules of practice and procedure, and that

1This decislon became the decision of the Commission on June 24, 1964 (rules 13(d)
and 12(h). rules of nractice and orocedure. 468 CEFR 502 224. 502 228) .
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there was a possibility, therefore, that it would not stop the running
of the statute of limitations, nothing further was filed with the Com-
mission until the revised complaint was received on February 6, 1963.

In view of the findings and conclusions herein, and the fact that the
U.S. District Court for the Eastern District of Louisiana, before
which the suit ? is now pending, has stayed the proceeding pending
the decision of the Commission, the question whether the claims are
time barred * here will not be considered farther.

Neither party called witnesses, and the matter was submitted on the
following stipulated facts.

1. Complainant is a Louisiana corporation engaged in the manu-
facture and sale of structural steel.

2. Respondent is a common carrier by water, engaged in ocean
transportation between New Orleans, Louisiana, and Honolulu, Ha-
waii, and in connection with these proceedings is subject to the pro-
visions of the Intercoastal Shipping Act and the Shipping Act, 1916.

3. During the period beginning in May 1660 and ending in January
1961, complainant shipped via respondent’s line consignments of
structural steel for carriage to the port of Honolulu.

4. The freight rate to be applied to complainant’s shipments was
$29.96 per ton of 2,000 pounds or $29.96 40 cubic feet, whichever
produced the greater revenue.

5. Freight tariff number 13 (F.M.B. 20) of the Atlantic and Gulf/
Hawaii Freight Conference was the tariff applicable to the shipments
referred to above.

6. The freight on said shipments was determined by respondent as
follows: The above-mentioned shipments were received on the wharf
hy the carrier’s clerks, who thereupon measured each of the pieces or
packages as received from the shipper, taking their depth, width and
length in feet and inches in such a manner that the cubage of a piece
of cargo was determined by the carrier’s agents through the ascertain-
ment of the smallest rectangular container (which container is con-
ceived geometrically without wall thickness) into which the piece or
package would fit. As an example, if picces of steel were fabricated
to resemble a carpenter’s square measuring 20 feet on its length (along
one side of the square) by 10 feet in width (along the other side of
the square) by 1 foot in depth or thickness, the cubage for freighting
purposes would be 200 cubic feet, the product obtained through
Tweed’s Accurate Cubic Tables by multiplying the length by the
width by the depth. Once these dimensions were so determinéd, they
were then furnished to the rate clerks in the office of States Marine-

2 CA—11935—A.
3 The freight charges were paid on June 8, 1960, Aug. 25, 1960, Oct. 5, 1960, Nov. 17,

1960, Dec. 21, 1960, and Feb. 8, 1961.
RPET MO
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Isthmian Agency, Inc., where the cubic measurement of each indi-
vidual piece or package was obtained from Tweed’s Accurate Cubic
Tables, as referred to in the tariff, which provide as follows:

HOW TO USE THE TABLES TO FIND CUBIC DISPLACEMENT

After measuring depth, width and length in feet and inches; take the smallest
dimension and find that particular page by using the index on the right-hand
side of the book. Then find the next largest dimension at the top of the page
(listing is in feet and inches). The largest dimension will be found in a vertical
line on the extreme left-hand side of this page. At the angle of the meeting
of the last two dimensions will be the corresponding cubic for one such package
listed in feet and thousandths of a foot.

To get the total cubic for more than one package of the same size; multiply
this listed cubic by the total number of packages and point off.

After the cubic measurement had been obtained from the Tables, the
freight applicable to the shipment was computed from the rates con-
tained in the Conference tariff on both a weight and a measurement
basis. The method producing the greater revenue prevailed and in the
case of cubic measurement, the measurement, the tariff rate and the
freight derived therefrom were entered on the bill of lading.

7. The weight or measurement tonnage basis and the freight, minus
wharfage and insurance, as ascertained by respondent were as follows:
Measurement of cargo, 46,362 cubic feet; and freight charged, $40,581.
The freight herein charged by respondent on each of the shipments
referred to above was paid by complainant to respondent’s agents,
States Marine-Isthmian A gency, Inc.

8. The freight on said shipments determined solely on a weight ton-
nage basis (without consideration of the alternative weight or measure-
ment tonnage basis) would have been $21,710.12.

9. In order to conserve space in the vessel compartments, individual
pieces and packages, in some instances and where practicable, were
stowed in a manner resulting in their stowage in the form sometimes
referred to as “nesting,” that is, by other cargo or other pieces or
packages occupying a part of the “rectangularized” cubic measure-
ment volume of such individual piece or package as referred to in
paragraph 6 hereinabove. In addition to the space occupied by the
individual pieces or packages, whether “nested” or not, stowage of
cargo of this nature results in what is sometimes referred to as “broken
stowage,” that is, unoccupied space in, about or over the shipment re-
quired for blocking, lashing, tomming, chocking, and otherwise secur-
ing the shipment, as well as space which is not suitable for the stowage
of any other available cargo. The cubic measurement, occupied by the
shipments was not measured after they were stowed and secured in
the vessel compartments, and while stowage was arranged to conserve
space to the extent practicable, the difference, if any, between the

O T AKX 7Y
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space occupied in the vessel by the shipments and their cubic measure-
ment for freighting purposes is unknown.

Rule 14 (a) of the carrier’s applicable tariff provided that:

“Weight or measurement shall be assessed on accurate measurement calcu-
lated when cargo is delivered to carrier;” (and that) *“When measurement has
been obtained in accordance with the above (method of disposing of fractions),
cubic measurement of the shipment must be obtained from, and ocean freight
charges billed in accordance with Tweed’s Accurate Cubic Tables.”

Rule 17(a) of the tariff provided that:

rates are per ton of 2,000 lbs. or 40 cubic feet, whichever creates the greater
revenue. Gross weights and outside measurement shall govern.

Rates applying to weight or measurement of cargo, whichever pro-
duces the greater revenue, are customary in the ocean trades of the
United States; and in measuring irregular packages, the three greatest
dimensions are used to determine cubic. See M odern Ship Stowage,
page 12, U.S. Department of Commerce, 1942, appendix A.*

As to a piece or package with six rectangular sides, the ascertain-
ment of cubage presents no difficulty. In the case of other articles,
packed or not packed, the cubage for freighting is generally taken
to be that of the smallest rectangular container-—conceived geometri-
cally without thickness—into which the package or other object, as it
stands, would fit. See Grossman on Ocean Freight Rates, pages 5-7,
1956. Professor Grossman states that: “This standard appears to be
reasonable because such an imaginary container would ordinarily rep-
resent the space needed for the accommodation of the object and made
unavailable for other cargo”.*

Structural steel is susceptible to damage by being bent during
handling and requires extensive shoring and dunnaging, is limited for
stowage purposes as to cargoes which can be safely stowed about it,
and represents a dangerous cargo for the personnel engaged in loading
it. See Handling and Stowage of Cargo, Ford and Webster, 3d Ed.
(1952), pages 284-285.+

The record is not clear as to the size, shape and weight® of the
articles shipped, but it is clear that the pieces were assembled. and
that a typical shipment was in the shape of a carpenter’s square, used
as an example in paragraph 6 of the stipulation.

Tweed’s Accurate Cubic Tables is one of two standard references
utilized in our ocean trades for the determination of cubage for
freighting purposes. (See footnote 4.) Its purpose is to provide

4+ Official notice is taken of these facts under rule 13(g) of the Commission’s rules of
practice and procedure. These authorities were mentioned in respondent’s brief and were
not challenged by complainant in its reply brief.

6 Official notice is taken of the fact that steel displaces 1 cubic foot for every 490
pounds of weight, which was asserted in respondent’s brief and not chatlenged in com-
plainant’s reply brief.
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steamship clerks with a fast and efficient method for ascertaining cubic
area without the necessity of making actual arithmetic computations,
much like the function of a sliderule as used by engineers and others
who deal with many figures. As a preface to the directions for using
the tables (par. 6 ante), is the following statement: “Listing Corre-
sponding Cubic in Feet and Thousandanths for Three Given Dimen-
sions in Feet and Inches * * *.?

DISCUSSION AND CONCLUSIONS

The use as a example of an L-shaped carpenter’s square measuring 20
feet in length (along one side of the square) by 10 feet in width
(along the other side of the square) by 1 foot in depth or thickness,
clearly illustrates the difference between the contentions of the parties
as to how a shipment so shaped should be measured for the purpose
of freighting. Respondent calculates the measurement as 200 cubic
feet;i.e., 20 x 10 x 1. Complainant, on the other hand, svould measure
the square as if it were disassembled into two parts—one being 20
feet in length and the other 9 feet in length. Then, the freight cubage
would be 20 x 1 x 1 plus 9 x 1 x 1, equaling 29 cubic feet.

Respondent assumes that the carpenter’s square would occtipy 200
cubic feet of space as if it were shipped in a rectangular container
measuring 10 feet by 20 feet by 1 foot, conceived geometrically without
wall thickness. It contends that the applicable tariff in connection
with Tweed’s Tables provides for “rectangularizing” the shipments.

Complainant contends that this method of computing the
cubage is arbitrary, illegal and unreasonable, since the shipments are
“nested” insofar as practicable, that is, much of the rectangular
space for which it is charged is used for other cargo, resulting in
respondent’s receiving “double freight” for the same cargo space.
Therefore, complainant maintains that it should have to pay only for
the actual displacement of the carpenter’s square or 29 cubic feet.
Moreover, complainant argues that Tweed's Tables merely provide a
quick method for calculating cubage for “three given dimensions” as
noted in the preface to such tables; that they do not provide for
“rectangularizing” the shipment, or any other manner in which the
three dimensions are to be ascertained ; and that they apply only after
the dimensions of width, length and depth are obtained.

Put in another way, respondent contends that the shipment should
be weighed and measured as a rectangle (the smallest into which it
would fit) as it comes to the dock before being loaded, and the alter-
native weight or measurement basis applied according to which yields
the greater freight charge. On this basis the charges on the measure-
ment basis would be higher and therefore applicable under the tariff.

8 I.\M.C.
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Complainant, on the other hand, contends that respondent’s method
of “rectangularizing” the shipment produces a fiction; that the space
actually used in the ship should govern; that if such space is used in
the calculation, the charges on the weight basis would yield the greater
revenue, and therefore would be applicable under the tariff. Asnoted
in the stipulation, if the rate had been applied te weight instead of
measurement the charges would have been $21,710.12 instead of
$40,481, or a difference of $18,870.88, which complainant seeks as
reparation.

Complainant’s contentions, though ingenious and plausible, cannot
be sustained on this record.

In the first place, a carrier’s tariff must provide a certain and un-
varying method of weighing and measuring cargo and of calculating
the proper freight charges thereon. This can be accomplished only
by taking the weight and measurement of the cargo as it is received
on the dock by the carrier. The applicability and reasonableness of
the charges cannot be determined after the shipments are loaded in
the vessel; or by determining how much the shipment would measure
or how it would stow—on the assumption that it was disassembled into
its component parts.

Complainant’s argument that refund should be made on the unused
part of the rectangular space, because other cargo is “nested” therein,
is untenable. The record shows that “nesting” is done in scme @n-
stances and where practicable, resulting in other cargo occupying a
part of the rectangular space; that stowage of this cargo results 1n
“broken stowage” or unoccupied space required for blocking, lashing,
etc., and otherwise securing the shipment, as well as space which is
not suitable for other available cargo; that the cubic measurement
occupied by the shipments was not measured after being stowed and
secured ; and that the difference, if any, between the space occupied in
the vessel by the shipments and their cubic measurement for freight-
ing purposes is unknown. From this evidence, it would be highly
speculative to say how much of the alleged 191 cubic feet (201)-9) of
unused space in the “rectangularized” carpenter’s square, for instance,
was occupied by “nested” cargo, and how mych was actually occupied
by the shipment together with the timber and other material required
to secure. it safely.

As stated, respondent’s tariff provided that accurate measurement
was to be calculated when the cargo was delivered to carrier, on each
package, and that outside measurement would govern. Respondent
took the measurements in the above manner which, according to #od-
ern Ship Stowage, ante, is in accordance with the usual practices
pertaining to cargo freighted on a measurement or alternative weight-

8 F.M.C.
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or-measurement basis. Note that this authority states specifically
that in measuring irregular packages, the three greatest dimensions
are to be used to determine cubic.

Another authority ¢ relied upon by respondent recognizes that
respondent’s method of “rectangularizing” the shipment is generally
followed in our ocean trades; and states that such method is reasonable
because such imaginary container would ordinarily represent the space
needed for the accommodation of the shipnient and made unavailable
for other cargo.

Upon the foregoing facts, and contentions made in connection
therewith, it is found and concluded that the charges assessed by
respondent on the shipments in question were calculated in accordance
with the applicable tariff; and that such charges have not been shown
to be unreasonable or otherwise unlawful, as alleged.

The complaint will be dismissed.

(Signed) GusO.Basuam,

Presiding Examiner.
JunE 3, 1964.

8 Grossman on Ocean Freight Rates, ante.

8 F.M.C.
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Docker No. 1115

ArprLIcATION FOR FREIGHT FORWARDING LICENSE
Dixie Forwarping Co., INc.

Docxer No. 1116

ArpLICATION FOR FREIGHT FORWARDING LICENSE
MRr. L. H. Graves, d.b.a Patrick & GrRavES

Decided June 26, 1964

On reconsideration, order served April 22, 1964, is withdrawn and applications
for licenses as independent ocean freight forwarders are granted subject to
certain conditions.

Cunningham, ¥ znaga, and Duncan for respondents.
Robert J. Blackwell, Wm. Jarrell Smith, Jr., and J. Scot Provan,

Hearing Counsel.

Paul D. Page, Jr., Hearing Examiner.

REPORT ON RECONSIDERATION

BY THE COMMISSION (Thos. E. Stakem, Vice Chairman; Ash-
ton C. Barrett and James V. Day, Commissioners) :

By applications filed May 18, 1962, Dixie Forwarding Co., Inc.
(Dixie), and Mr. L. H. Graves, d.b.a. Patrick & Graves (Patrick &
Graves), applied for licenses as independent ocean freight forwarders
pursuant to section 44, Shipping Act, 1916 (46 U.S.C. 841(b)).

In the prior report herein, served April 22, 1964, the Commission
denied the applications. On May 21, 1964, applicants petitioned for
reconsideration of that decision. The material facts are set forth in
the prior opinions and need not be restated here.

The applicants in their petition emphasize that their continued
business activity depends almost entirely on their being licensed to
engage in freight forwarding, and that the denial of such licenses
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would destroy a well-established business built up over a number of
years. The question befove us is whether applicants’ past history of
lax practices (as detailed in the prior report) requires a denial of the
applications. This is a close question upon which the Commission, on
further consideration, has concluded that the applications should be
granted with certain conditions attached, as hereinafter noted.

Applicants’ lax practices began prior to the passage of Public Law
87-254 (75 Stat. 522), which established new requirements and safe-
guards applicable to the operations of independent ocean freight for-
warders. In light of the statute and the possible loss of their forward-
ing business, applicants have committed themselves to cooperate fully
with the Commission and adhere scrupulously to the requirements of
the law and the conditions which the Commission is imposing. We
believe this provides a proper basis under which these applicants may
be given the opportunity, under close supervision, to continue to offer
their otherwise qualified services to the shipping public.*

Accordingly, the applications for licenses as independent ocean
freight forwarders are granted subject to the following conditions:

(1) That Dixie Forwarding Co., Inc.,, and L. H. Graves, d.b.a.
Patrick & Graves, submit to this Commission every 6 months an inde-
pendently certified audit of their financial status; and

(2) That the above requirement shall remain in eftect for the period
of two (2) years from the date of this order.

Chairman Harllee and Commissioner Patterson dissenting :

For the reasons set forth in the original report served April 22, 1964,
we dissent from the decision herein to grant the licenses of these appli-
cants. There is nothing new contained in the petition for reconsidera-
tion or the above majority decision which would warrant a reversal
of our prior decision.

1The matter of past violations of law by the applicants can be handled in this case
like all other simllar violations that come to the Commission’s attention.
8 F.M.C.
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Docker No. 1115

APPLICATION FOR FREIGHT FORWARDING LICENSE
Dixme Forwarping ‘Co., INc.

Docrer No. 1116

AprprICATION FOR FREIGHT FORWARDING LICENSE
Mg. L. H. Graves, d.b.a. PATRICK & GRAVES

ORDER ON RECONSIDERATION

On April 22, 1964, the Commission served a report and order in the
above-entitled proceedings, denying the applications. Upon petition
for reconsideration filed by applicants, and for good cause shown, these
proceedings were reopened for reconsideration on the present record.
Reconsideration of the matters involved having been had, and the
Commission on the date hereof having made and filed its report on
reconsideration, which report is made a part hereof:

It is ordered, That the order served April 22,1964, is hereby vacated
and set aside;

It is further ordered, That the applications for licenses of Dixie
Forwarding Co, Inc., and L. H. Graves, d.b.a. Patrick & Graves,
are hereby granted pursuant to section 44(b), Shipping Act, 1916,
and rule 510.8 of General Order 4, subject to the following conditions:

(1) That Dixie Forwarding Co., Inc,, and L. H. Graves, d.b.a.
Patrick & Graves, submit to this Commission every 6 months an inde-
pendently certified audit of their financial status; and

(2) That the above requirement shall remain in effect for the period
of two (2) years from the date of this order.

(Signed) Francis C. HURNEY,
Special Assistant to the Secretary.
8 F.M.C.
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No. 1100 (Sub. 1)

IN THE MATTER OF AGREEMENT No. 9218 Berwren THE MEMBER LINES
oF THE NorRTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND
THE CONTINENTAL NORTH ATrantic WestBounDd FREIGHT
CONFERENCE

Decided June 30, 1964

Agreement No. 9218, providing that in all instances where a member line of
either of the respondent conferences operates within the scope or range of
the other conference, it must be a member of both conferences, approved
pursuant to section 15, Shipping Act, 1916.

Burton H. White and Elliott B. Nizon for respondents.
Robert J. Blackwell and H. B. Mutter as Hearing Counsel.

REPORT

BY THE COMMISSION (Thos. E. Stakem, Vice Chairman, James
V. Day, John S. Patterson, Commissioners) :

This proceeding is before us upon exceptions to the initial decision.
The North Atlantic Continental Freight Conference (IEastbound
Conference) and the Continental North Atlantic Westbound Freight
Conference (Westbound Conference) filed an agreement (F.M.C. No.
9218) with the Federal Maritime Commission which provides that in
all instances where a member line of either conference operates any
vessel within the scope or range of the other conference, it must be
a member of both conferences. This proceeding was instituted for a
determination of whether the agreement, if approved, would deny con-
ference membership on reasonable and equal terms and conditions, or
would otherwise contravene the standards of section 15 of the Ship-
ping Act of 1916, and whether the agreement should be approved,
disapproved, or modified in any respect pursuant to section 15. The
agreement provides:

It is hereby agreed by and between the undersigned conferences that they

-will immpose as a condition of admission to, or for continuance of membership
in, their Conferences the requirement that any line offering services within the

170 8 F.M.C.
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jurisdiction of both Conferences and seeking admission, or desiring continuance
of membership in one, be a member of the other Conference.

The undersigned Conferences further agree to take all steps necessary or
appropriate to effectuate this agreement.

The Westbound Conference lines operate from ports of Germany,
Holland, and Belgium to U.S. ports in the Portland, Maine/Hampton
Road range. The Eastbound Conference lines operate from U.S.
ports in the same range to ports in Germany, Holland, and Belgium.
A combination of the routes constitutes a round voyage. The im-
portance of the trade covered by each conference to the commerce of
the United States is established. Both conferences have active com-
petition from nonconference carriers and the trade is overtonnaged
in both directions. Membership in the conference is common with
the exception of the French Line which does not operate westbound,
and Isbrandtsen, which joined the Eastbound Conference in July
of 1963 and has signed the joint agreement demonstrating its consent
to the provisions of agreement No. 9218. Finn Line was formerly a
member of the Eastbound Conference and operated westbound as a
nonconference carrier. On March 31, 1963, Finn Line resigned from
the Eastbound Conference because of its disapproval of the proposed
dual membership requirement and for the further reason of “business
economics.”

In an initial decision, the Examiner recommended disapproval of
the agreement because it failed to provide reasonable and equal terms
and conditions for membership in the respective conferences as re-
quired by section 15. Respondents excepted to the Examiner’s de-
cision.! Pointing out that the conferences had chosen to maintain
their separate existence, the Examiner concluded that it was unreason-
able to condition membership in one upon membership in the other.
Respondents, however, contend that the Examiner misinterpreted the
applicable law, and that neither section 15 nor any other section of
the Act requires that we disapprove the agreement. For the reasons
set forth below we agree with respondents.

Prior to the enactment of Public Law 87-346 (75 Stat. 762), the
Shipping Act did not include specific reference to conference mem-
bership requirements and all proposed conditions on conference
membership were considered under the general provision of section
15 which precludes approval of any agreement or portion thereof
found to be:

* * * ypjustly discriminatory or unfair as between carriers, shippers, exporters,
importers or ports, or between exporters from the United States and their

1 A portion of respondents objections go to the alleged failure of the Examiner to make
the findings required by sec. 8(b) of the Administrative Procedure Act and certain other
alleged deficiencies in the initial decision. In view of our decision herein we find it

unnecessarv to deal with these exceptions.
O TV\ANT M
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foreign competitors, or to operate to the detriment of the United States, or to
be in violation of this Act.

The Commission and its predecessors consistently interpreted this
statutory language to preclude approval of agreements excluding from
conference membership any common carrier who was regularly en-
gaged in the trade covered by the agreement, or who furnished evi-
dence of ability and intention in good faith to institute and maintain
a regular service between ports within the scope of the conference
agreement.  Black Diamond S.S. Corp v. Cie M’T’ME Belge,
2 US.M.C. 755 (1946). However the past policy in this respect was
never intended to prevent approval of reasonable membership re-
quirements, whose existence was justified, and whose provisions were
not unjustly discriminatory, or detrimental to the commerce of the
United States.

By Public Law 87-346 the so-called steamship conference dual-rate
law, Congress included in section 15 of the Act an amendment deal-
ing expressly with the problem of open membership, requiring the
Commission to disapprove after notice and hearing, any agreement
which fails to provide:

* * * reasonable and equal terms and conditions for admission and readmis-
sion to conference membership of other qualified carriers in the trade * * *.?

Thus, any provision in a conference agreement, establishing criteria
for conference membership, must now meet two statutory tests: (1)
The terms of membership must be reasonable and equal; and (2) they
must not be unjustly discriminatory, contrary to the public interest,
detrimenta] to the commerce of the United States or otherwise in
violation of the Act. The similarity of these two statements of con-
gressional policy regarding conference membership is evident. It
would be difficult to conceive of a membership provision which could
be called “reasonable” if it were contrary to the public interest or
detrimental to the commerce of the United States; or “equal” if it
were unjustly discriminatory.

The “reasonable and equal” provision of section 15, constitutes legis-
lative recognition of the prior administrative policy of “open” con-
ference membership. But the statute permits “reasonable and equal”
conditions to be imposed; thus, it necessarily does not envision a
situation where the mere fact of application will guarantee a carrier
admission to the conference. Some conditions may be imposed so
long as they are “reasonable and equal.” The determination that a
particular condition of membership is reasonable or unreasonable is
necessarily a factual one, and on the record before us, we find that
agreement No. 9218 should be approved.

2 This specific requirement was in some measure due to congressional sanction of. the
dual-rate system with the resultant preservation of the economic power inherent therein.
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It has been demonstrated by the respondents that although they
have chosen, for administrative reasons, to exist as separate confer-
ences, the trades of each are so interrelated and interdependent, they
must be considered, for reasons of practicality, as a single trade.
Membership in the conferences is common (with the exceptions in-
dicated above); the trades covered by each of the conferences con-
stitutes a round voyage, the vessel owners operating in each of the
trades are identical; the same vessels are used both eastbound and
westbound ; accounts are kept on a round voyage basis, and the rates
charged both eastbound and westbound are based on profit and loss
figures computed on the basis of a round voyage.

With such compelling circumstances as these, it would be excessive
deference to formality to say that what is acceptable conduct for a
single two-way conference (i.e. a single conference covering both the
inbound and outbound trade),® becomes unreasonable, and detrimen-
tal to the commerce of the United States, when practiced by two con-
ferences under the circumstances and conditions existing in this trade.
In our view the resolution of such questions as the existence of det-
riment to the commerce of the United States must be based upon
more substantial distinctions than these.

An important reason for the existence of the conference system is
the elimination of rate competition between member lines. Thus,
whatever competition might exist between conference members as to
service, frequency of sailings or other factors which could lead a
shipper to prefer one conference line over another, all conference
members must offer prospective shippers the same rate* However,
as respondents point out a one-way conference member in the subject
trade would be in the unique position of being able to lure the cargo
of a shipper who conducts both an import and an export business.
Thus, were a line operating conference outbound but as an independ-
ent inbound, that line could by offering reduced rates inbound induce
the exporter- importer to ship with it both ways. Thus, while those
carriers operating conference both ways would be bound to charge
the higher conference rate both ways, the dual capacity carrier gains
the advantage of the conference rate outbound but is not committed
to charge conference rates inbound. We do not think it unreasonable
for the conferences to protect themselves from this possibility through
an agreement providing for joint membership. Nor do we consider
it unreasonable for them to protect themselves from a one-way in-

3There are fifteen two-way conferences listed in the Commission’s list of ‘‘Approved
Steamship Conference -and Related Agreements” (1962) ; see also Marx, “International
Shipping Cartels” p. 138 (1953) where eleven such two-way conferences are listed.

¢ Admittedly, there is the exception to the principle of no rate competition when a rate
or rates are declared “open” and the individual member s then free to charge rates which
may differ from those charged by the other members.
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dependent having a voice and a vote in conference decisions which
affect both the eastbound and the westbound trades. We think it
would be unrealistic to accept Hearing Counsel’s contention that con-
ference members in two such closely related trades, can completely
ignore eastbound factors when discussing westbound policies, and
vice versa. The one-way conference member is in the fortunate posi-
tion of having a voice in setting policies which, in turn, have a strong
influence on the trade in the opposite direction, where he competes
as an independent with the same conference members whose policies
he helps determine.

We consider the existence of strong nonconference competition in
the trades involved an important factor in this decision. The agree-
ment in question is not likely to drive nonconference competition
from the trade, since nonconference lines have always been a strong
factor in these trades. This agreement is not likely to deprive the
shipping public of its opportunity to ship on nonconference lines.
Moreover, the trade is overtonnaged, and there does not appear to
be any likelihood that this agreement will restrict the movement of
goods.

A reasonable term and condition of admission may be one which
facilitates the elimination of differentials in rates for transporting
the same goods over the same routes but in a different direction as well
as one which promotes rate stability in each direction. The Commis-
sion has been concerned with the existence of such differentials, partic-
ularly as a result of facts brought out in the hearings before the Joint
Economic Committee (Discriminatory Ocean Freight Rates and the
Balance of Payments hearings pursuant to section 5(a) of Public
Law 304). Official notice is taken of the contents of the reports of
these hearings printed for the use of the Joint Economic Conimittee.

The committee has suggested that one of the reasons for the decline
in steel sales abroad “may well be the transportation advantage en-
joyed by foreign steel producers due to ocean freight rate differen-
tials.” It was shown “that ocean freight rates established by the
conferences which control most United States shipping are much
higher from a given port in the United States to a Western European
port” than are rates “on identical products shipped inbound from the
same ports to a given American port” (hearings, pt. 1, p. 2). Both
of the conferences’ parties to agreement No. 9218 transport commodi-
ties between ports in the United States and Western European ports.

One of the causes for this condition is the fact that rates in each
direction are established by separate conferences in each direction.
This will still be the case, but now membership will be identical where
any line offers services within the jurisdiction of both conferences.
Without such an identity of interests between the two conferences,

Q WM N
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it would be impossible to take any rate action reflecting the common
interests. The members of a westbound conference will have different
economic problems and different national loyalties affecting their
decisions on the rates to charge than members of an eastbound con-
ference. The diversity of interests resulting from a diversity of
membership inhibits the establishment of rates which reflect a common
interest. If the members of the conferences in each direction are
substantially identical, they will approach rate problems on the basis
of the round voyage economics of all the members rather than on the
basis of competition with carriers operating independently in the
opposite direction.

Studies and investigations are not going to make owners change
their rates to eliminate differentials as long as we have decisions made
by private property owners in a free enterprise system and, it is to
their diverse interests to charge different rates in each direction. To
the extent the world economy is free and competitive, it will be pro-
moted by rates made in this manner even though disparities may
result. The advantages of a free economy rest on the enlightened
self-seeking of sellers and buyers of transportation service. Dis-
parities are the result of this self-seeking at present. The govern-
ment may provide incentives and legal means for accomplishing the
result of eliminating differentials by private decision, if it is in the
public interest to have such differentials removed, by actions which
promote elimination of incentives to continue disparities. The pro-
posed agreement is a very limited step in this direction by facilitating
discussion of ways and means to eliminate differentials and still main-
tain rates at levels that will produce a reasonable profit on a
round voyage basis.

There is a need for discussion based on common interests. The com-
mittee hearings refer to an acknowledgment of the need by an owner’s
representative who said there have been some differences in rates which
make “little sense at all” and “we in the steamship business agree that
any disparities between inbound and outbound rates must be based
on sound causes or adjusted” (pt. 3, p. 593). If thisis true, the mutual
membership agreement will promote the ascertainment of sound
causes or adjustments which will be in the public interest of a free
competitive economy rather than a government-controlled one.

We find, therefore, that the agreement is a reasonable one, according
to the terms of the statute.

The question of whether it is equal.as well as reasonable, is less
difficult of determination. The statutory mandate that provisions
governing membership be “equal” is satisfied if an outsider is granted
membership on the same terms as those already in the conference,
and on the same terms as other applicants. No contention was made

{8 *.M.C.
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that the agreement is not “equal” in this sense, and we find that this
requirement of the statute is satisfied.

We have examined the proposed agreement, and find nothing which
warrants its disapproval under section 15. We conclude that agree-
ment No. 9218 is a reasonable and equal condition of conference mem-
bership, and is not discriminatory as between carriers, detrimental
to the commerce of the United States, contrary to the public interest,
or otherwise violative of the Act. Itshould be approved under section
15 of the Act. An appropriate order will be issued.

Chairman Harllee and Commissioner Barrett dissent from the
majority opinion and their views thereon will be subsequently
expressed.

FEDERAL MARITIME COMMISSION

No. 1100 (Sub. 1)

Ix THR MATTER OF AGREEMENT No. 9218 BerweeN THE MEMBER LINES
oF THE NoRTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND
THE CONTINENTAL NORTH ATrANTIC WESTBOUND FREIGHT
CONFERENCE

This proceeding having been instituted upon our own motion and
having been duly heard and full investigation of the matters and
things having been had, and the Commission, on the date hereof,
having made and entered of record a report on further hearing stat-
ing its conclusion and decision thereon, which report is hereby re-
ferred to and made a part hereof;

* It is ordered, That agreement No. 9218 is hereby approved.

By the Commission.

FEDERAL MARITIME COMMISSION

No. 1100 (Sub. 1)

In TaE MATTER OF AGREEMENT No. 9218 BerweEN THE MEMBER LINES
or THE NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND
THE CONTINENTAL NORTH ATLANTIC WESTBOUND FREIGHT
CONFERENCE

Chairman Harllee and Commissioner Barrett dissenting :

While the majority purports to agree with the “open door” policy
regarding admission to conference membership, it has proceeded to
place obstacles in that doorway never intended by Congress.
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The Antitrust Subcommittee of the Committee on the Judiciary,
has observed that:

Since 1940, the Commission or its predecessors have committed themselves
to an affirmative policy of assuring relatively easy access to conference mem-
bership for newcomers. Support for this position can be found, at least in-
directly, in the Shipping Act itself. It is safe to generalize by saying that today,
a3 ¢ matter of law, a line must be admitted to any steamship conference pro-
vided it has the ability to maintain, and has the good faith intention of institut-
ing, a regular service in the trade included within the ambit of the conference
agreement. [Emphasis ours.]?

By approving agreement No. 9218, however, the Commission is now
sanctioning an agreement which would allow each conference to im-
pose upon applicants a condition for membership affecting their
participation in a trade not included “within the ambit of the confer-
ence agreement.” Thus, the Westbound Conference may now prevent
its members and prospective members from operating as independent
carriers in the eastbound trade from the United States to Continental
Europe, in our view a different trade entirely. In a similar manner,
the Eastbound Conference may influence the participation of its
members in the westbound trade.

Apropos of such a condition, the House Antitrust Subcommittee’s
investigation showed that:

Varlous reasons have been offered, over the course of years, for excluding
applicants from conferences. Since it is now recognized by conferences that
few, if any, of these alleged justifications would be considered valid today in
view of the Board’s “open door” policy with respect to membership, current
efforts to exclude new members from steamship conferences have had to assume
more subtle guises. These have taken the form of efforts to persuade applicants
to remain outside the trade because of the thinness of traffic, delay and pro-
crastination in the processing of applications for admission, or exacting as
conditions of membership agreement with respect to rate practices in areas
beyond the scope of the conference. Unless vigorously enforced, therefore, the
Board’s “open door” policy may prove largely hortative in light of the many
devious means which conferences continue to employ to gainsay admittance to
outside lines. {[Emphasis ours.]*

The concern expressed by the subcommittee over the very type of
rLgreement now approved by the majority is not, in the la,nguave of its
opinion, “an excessive deference to formality.” It is an expression of
concern over what could be a highly anticompetitive device, dis-
advantageous to many carriers in the trades served by the conferences.
As pointed out by the Examiner, the respondents have chosen to main-
tain their separate existence notwithstanding their contention that

1 Report of the Antitrust Subcommittee of the House Committee on the Judiclary,

H. Rept. No. 1419, 87th Cong., 2d sess., p. 97 (1962).
2 Report of the Antitrust Subcommittee of the House Committee on the Judiciary,
H. Rept. No. 1419, 87th Cong., 2d sess., p. 98 (1962).

8 F.M.C.
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the two trades are in reality but one. The only reasons proffered for
the retention of their separate existence are some rather vague refer-
ences to “administrative reasons.” 3

Respondents point to the “unique™ competitive position of the one-
way operator as justification for the imposition of the membership
condition here at issue. Yet the record contains not one scrap of evi-
dence that such competition has ever been faced by the conference in
the absence of the proposed condition.* The entire testimony on this
count is prospective only and is continually characterized by such
prefatory phrases as “It is conceivable . . .,” “It may well be . . .”
or “It is possible . . .” Such conjecture is a thin thread by which
to suspend a condition to membership particularly in the face of the
annonnced policies of the Congress, this Commission and its pred-
ecessors.” When the conjectures of respondents are weighed against
the experience of Finn Line which for economic reasons resigned from
the Eastbound Conference rather than join the Westbound Confer-
ence, we find it difficult to understand either the majority’s reasoning
or its conclusions. 4

The record shows that the ability to operate as an independent is a
substantial factor in allowing a new carrier to break into a trade. As
one witness, the agent for Finn Line in this country, testified :

A. . . . obviously, being new in a trade, and coming into the West-
bound Conference as a new line, certainly this would apply to any
trade, it would be very difficult to succeed, quoting the same rate, as
against lines who had been in that trade for years.

* % 5

Q. Then, it is your opinion that to go conference would require a
considerable amount of effort to establish a different contact?

A. We would have naturally lost all of our customers that we had
developed as a nonconference line and then going into the conference,
we just would have to start afresh and develop new customers.

A line’s status as an‘independent has been a valuable opening wedge
in the trades served by the two conferences. When, in the exercise

3 Respondents point to the fact that different representatives attend the meetings of
the respective conferences. e fail to see ‘the efficacy of the point, particularly in view
of virtually identical membership in both conferences. Indeed the testimony on this point
seems to indicate merely that the two conferences are not “prepared to consider (forming
a single conference) at the moment.”

4Finon Ling was formerly a member of the Eastbound Conference and operated west-
bound as an independent, but the record nowhere discloses any injurious effect on the
Eastbound Conference's operations by virtue of Finn Lines’ “unique’” position.

5 There are no exhibits or testimony in the record which provide any basis for a rea-
sonable determination as to the number of dual capacity shippers (i.e., the person who
both exports and imports in these trades) or the amount of cargo they ship. Thus, there
is no way of determining the degree of probability that the fears of the respondents would
be realized without the proposed condition.

8 F.M.C.
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of a line’s business judgment, it felt that it was sufficiently established
in the trade to be able to get the advantage of conference membership
and still hold its customers, it would apply for conference member-
ship. The record further shows, that while some goods moved in both
directions, this was generally not the case. It is only natural, there-
fore, that a carrier’s fortunes eastbound and westbound did not
develop at precisely the same rate, and there might be a considerable
period of time when his business judgment would dictate that he
operate conference in one direction, and nonconference in the other.
Thus, under the subject agreement, in order to share the advantages
of conference membership in one direction, a carrier might be forced
to assume a disastrous loss of business in the other.

The views of the majority to the effect that rate disparities can be
better eliminated through this agreement is pure speculation and, in
any event, irrelevant. The membership of the two conferences is prac-
tically identical now, and it is difficult to see just how the requirement
of common membership can possibly contribute to a solution of the
problem of inbound/outbound rate differentials.® If the problem were
that simple, the Commission would, we are sure, seek legislation
which would authorize only two-way conferences. The approval of
this anticompetitive, exclusionary device contravenes not only section
15 of the Act, but runs contrary to the majority’s desire for “a free
competitive economy” in that trade.

While it is true that “reasonable” conditions have been approved,
they have been routine in nature, designed mainly to meet conference
expenses, and insure the financial integrity and operational readiness
of the applicant. Many conferences have admission fees, which range
from $100 to $2,500. One conference exacts a readmission fee for
lines seeking to rejoin the conference within 3 years after resignation.
A bond or security deposit in lieu of an entry fee is required by a num-
ber of other conferences. Several conferences impose both an admis-
sion fee and an indemnity bond. However, even an admission fee
high enough to deter some smaller carriers from entering the confer-
ence has been disapproved as detrimental to the commerce of the
United States. Pacific Coast Ewropean Conference, 3 U.S.M.C. 11
(1948). In our view any further inroads on the “open door” member-
ship policy, beyond the requirement that the applicant be operating
or show intent or ability to operate in the trade (and such other
routine conditions as described above) are contrary to the essential

6 In this connection, the majority would appear to accept statements made before the
Joint Economic Committee as ‘facts’ proven here and which are entitled to weight in
reaching our decision in this proceeding. Until the parties to this proceeding have been
afforded an opportunity to test the validity of such statements they cannot be used as a
basis for our decision here.

8 F.M.C.
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and well-defined administrative policy governing conference member-
ship, and are unreasonable, unjustly discriminatory as between
carriers, contrary to the public interest, and detrimental to the com-
merce of the United States. We would uphold the Examiner and dis-
approve the agreement as imposing an unreasonable condition on
membership in contravention of section 15.

(Signed) Tmonas Laist,
Secretary.

8 F.M.C.
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No. 1072

INVESTIGATION OF CERTAIN PRACTICES OF
STOCKTON ELEVATORS

Decided June 30, 1964

The record does not show and will not support a finding that either respondent
participated in any act which was unjust, unfair or unreasonable. Accord-
ingly, neither the initial paragraph of section 16 nor the last paragraph of
section_ 17 of the Shipping Act, 1916, are shown to have been violated.

H. Stanton Owrser for respondent, Stockton Elevators.
Alexander D. Calhoun, Jr., for respondent, Mitsui & Co., Ltd.
Frank Gormley and Robert J. Blackwell, Hearing Counsel.

REePORT

BY THE COMMISSION (Thos. E. Stakem, Vice Chairman; Ashton
C. Barrett, James V. Day, Commissioners) :

This is an investigation on our own motion into (1) the practices
of Stockton Elevators in connection with terminal charges assessed
the Department of Agriculture and other owners, shippers, or
exporters of grain during 1961 and 1962 to determine whether the
Elevator may have violated sections 16 First and 17 of the Shipping
Act, 1916, and (2) into the transactions between the Elevator and
Mitsui & Co., Ltd., to determine whether Mitsui violated section 16
of the Act. The Examiner concluded that neither the Elevator nor
Mitsui had participated in any act which was unfair, unjust or
unreasonable within the meaning of sections 16 and 17 and that the
proceeding should be discontinued. Hearing Counsel filed exceptions
to the initial décision.

The exceptions are in the nature of general conclusions that Stockton
Elevators, in granting “allowances or commissions” to Mitsui engaged
in a practice which was unjust and unreasonable in violation of section
17 of the Act; and Stockton Elevators in arranging for Mitsui to pay
wharfage at a reduced rate, engaged in an unjust and unreasonable

8 F.M.C. 181
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practice in violation of section 17. Hearing Counsel agrees that
there is no “meaningful disagreement as to the facts” and in essence
the exceptions are nothing more than a disagreement with the Exam-
iner’s evaluation of the evidence. A careful consideration of the
record leads us to the conclusions that the exceptions are without
merit and that findings and conclusions in the initial decision are
well founded and proper. Accordingly we adopt the attached exam-
iner’s initial decision as our own and make it a part hereof.

Commissioner Patterson dissenting:

Stockton Elevators (Elevators) is an “other person” defined in the
first section of the Shipping Act, 1916 (Act), as a person “carrying
on the business of furnishing wharfage * * * or other terminal facili-
ties in connection with a common carrier by water” and is a respondent
herein subject to our jurisdiction. There is no dispute as to Elevators’
status nor as to the facts which show respondent required Mitsui
& Co., Ltd. (Mitsul), a consignor, to pay wharfage in amounts from
14 to 1 cent a bushel less than the applicable tariff rates in 1961 and
1962 and less than other shippers were required according to the
tariffs to pay during the same period for identical services.

The Examiner found that the Director of the Port of Stockton
agreed to charge Mitsul wharfage “at one cent per bushel for not
more than ten thousand tons, rather than one and one-half cents per
bushel as provided by the Port’s then effective tariff.” Elevators’
manager and vice president, Mr. Harley, acknowledged a similar agree-
ment. The manager agreed that in response to requests by Mitsui if
Elevators felt a need for business and “we could afford a one-half cent
per bushel or 20 cents a ton, or whatever it might be” to make a trade
possible, he would “authorize them (Mitsui) to try to make the trade.”

A July 14,.1961, debit memo from Mitsui to Elevators refers to 14
cent per bu., $658.28 “above arrangement made through Mr. Harley/
Mr. Lyons” (Mr. Lyons was an agent of Mitsui). Mr. Harley wrote
Lyons, “I don’t deny the agreement; I don’t remember it. Will you
refresh my memory?” Mr. Harley replied on August 3, 1961, re-
ferring to May 26 notes showing “we agreed on a one-half cents (14¢)
per bushel discount in order to realize this business.”

Other notations, references, and conduct of the parties substantiate
the existence of a continuing agreement to allow Mitsul less than the
tariff wharfage by means of lower charges, refunds, or direct pay-
ments to Mitsui.

The tariffs in effect during the period covered by the transactions
in evidence were the Port of Stockton’s tariff No. 3, superseded by
tariff No. 5, which provided up to June 30,1961 :

8 F.M.C.
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Rates provided in this item are in cents per 2,000 pounds or 40 cubic feet.
Column A—Rates apply for Inland Waterway Trade.

Column B—Rates apply for Coastwise Trade.

Column C—Rates apply for Offshore Trade.

Merchandise n.o.s. in bulk, direct between vessel and car,
truck, barge, or terminal; or direct to or from another
vessel o e 21 35 50

The wheat in question was transported to Japan, Formosa, Korea,
and elsewhere, so column “C” applied.

Elevators’ regulations provided “wharfage is applicable to all grain
moving to and from vessels over our dock at rates published in Port
of Stockton tariff No. 3.”

Before June 30, 1961, the Port of Stockton billed Elevators for
wharfage and Elevators passed the charge on in its own billing for
wharfage pursuant to the Elevators’ tariff regulations.

After June 30, 1961, pursuant to Federal Maritime Board agreement
No. 8695, approved January 3, 1962, “Franchise To Operate Shipside
Grain Terminal Elevator,” Elevators charged wharfage directly under
its own tariffs. Elevators’ tariff No. 1, original page No. 9, section
“B,” “Wharfage,” effective July 1, 1961, provided for wharfage in
identical terms as the Port’s tariff, and no longer used the Port’s
tariff by reference. During both periods the effect on Mitsui was the
same and Mitsui did not pay the tariff wharfage, at the same time
that Government agencies were required to pay the full 114 cents
per bu.

It was established that 50¢ per 2,000 lbs, or 40 cu. ft. is equal to
114, cents per bushel.

Pursuant to the agreement and before June 30, 1961, the following
typical transactions involving lower charges were proven :

1. Elevators by invoice dated April 7, 1961 (No. A10665), billed
Mitsui “wharfage on wheat loaded on S Oregon Bear 3,161,620 lbs.
or 52,693.67 bu.” at the rate of $0.01 per bu. and total charges of
$526.94.

2. Elevators by invoice dated April 27, 1961 (No. A10737), billed
Mitsui “wharfage on purchase of wheat ex CCC for loading on
Oregon Bear 3,306,900 1lbs. or 55,115 bu.” at the rate of $0.01 per bu.
and total charges of $551.15.

These two transactions were pursuant to the agreement between the
Port of Stockton and Mitsui and to the arrangement whereby Ele-
vators passed on the Port’s charges which were 1 cent per bu. instead
of 114 cents as they should have been under both tariffs.

Pursuant to the agreement and after July 1, 1961, when Elevators
obtained the franchise, the method of dealing with Mitsui changed.

8 F.M.C.
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Mitsui was no longer charged wharfage, but billed Elevators and
was paid directly as follows:

1. Mitsui by “debit memo” dated July 14, 1961, on a China Bear
total shipment of 7,899,520 lbs., 131,658.66 bushels of soft white and
dark hard winter wheat billed Elevators “l4¢ per bu., $658.29,” with
the notation “Above arrangements made through Mr. Harley/Mr.
Lyons.” The “arrangements” related to wharfage payments.

2. Mitsui by “debit memo” dated February 7, 1962, for “wheat
allowance” billed Elevators as follows:

Oregon Bear...._. 31,884.92 bu. @ 1¢ bu. (your invoice No. B2070)__ $318.05
6,869.036 1bs. @ 20¢ S/ T 686. 90

Fairport oo ____ 78,630.33 bu. @ 1¢ bu. (your invoice B2070) .._.__ 786. 30
California Bear._. 55,118.12 bu. @ 1¢ bu—__________________________ 551. 18
Washington Bear_ 63,568.55 bu. @ 1¢ bu- o __ 1635. 69
25766 bu. @ ¢ bu_ . .. 257. 66

Anna C__________ 43008/ T@33¢ S/T-______ —— - 1,419.00
Lancelot overcharge per your invoice B2274._ — 882. 00
Total) - oo - - 5, 536. 78

3. Elevators by invoice No. B2746 dated March 19, 1962, to Mitsui
stated, “we credit your account” for “wheat allowances” on 3 ships
listed a total of $1,873.77 at rates of 20 cents per ton and 1 cent per
bushel.

Elevators paid directly the foregoing billings, or gave Mitsui credit.

The purchases of the wheat were proven as well as the movement
through Elevators’ facilities. Evidence of charges of full 114 cents
per bu. wharfage to Commodity Credit Corporation, Agriculture Sta-
bilization & Conservation Service, E. D. Wilkinson Gr., Balfour
Guthrie, and Port of Stockton was in the record.

On the shipments covered by Item 1, the record showed Elevators
billed Commodity Credit Corporationand the latter paid July 11,1961,
charges amounting to $1,974.88 for “Wharfage as per Port of Stock-
ton Invoices SS China Bear.” The allowances to Mitsui are no longer
expressly stated as being related to wharfage, but follow the original
arrangement in being measured as 34 and 1 cent per bushel. The
transactions in Items 2 and 3 followed the same course. The pay-
ments were posted in Elevators’ records as “Conditioning Wheat,”
although no conditioning service was performed by Mitsui.

Other record evidence showed that Mitsui was the addressee of
letters of credit covering the financing of the wheat and confirmed
the various sales to purchasers in the Far East. The letters of credit
required Mitsui to provide documents including “full set of at least
two clean on board ocean bills of lading marked freight prepaid,”
in order to receive payment from the buyer’s credit established in

8 F.M.C.
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Mitsui’s favor. Mitsui was thus shown to be the owner or party
controlling the shipment of the wheat through Elevators’ terminal
facilities and over the Port’s dock facilities into the transporting
ships, in accordance with instructions from buyers who were also the
shippers (sales were made f.o.b.).

From the foregoing facts it is found that:

1. Elevators arranged and participated in transactions whereby
Mitsui was allowed to obtain wharfage at less than Elevators’ tariff
regulations applicable to and paid by others.

9. Elevators made payments to Mitsui called “allowances” not made
to any other customers and permitted Mitsui to obtain wharfage serv-
ices without charge although under the same circumstances other
customers would be liable for wharfage pursuant to the terms of
Elevators’ tariffs.

The variance between what Elevators’ records stated payments to
Mitsui covered (i.e., performance of a service) and what actually
happened (i.e., no service was performed) conceals a continuation of
a practice of giving Mitsui an allowance in the form of a rebate of
part of the wharfage actually due by means of the lower wharfage
billing, by a shifting of the obligation to pay wharfage to a govern-
ment agency and thereafter giving Mitsui an allowance payment
measured in the same manner as before. Normally wharfage is paid
by the person who owns or controls the cargo. In this case such
control or ownership is found to be in Mitsui (Zerminal Rate In-
creases—Puget Sound Ports, 3 USMC 21, at p. 24). Mitsui was
relieved of this obligation and got 1 cent a bushel in addition, but
no other customer was similarly treated.

From these findings it must be concluded that in arranging a reduc-
tion in wharfage chargeable to Mitsui and in making allowances and
repayments to Mitsui on account of wharfage and not to other cus-
tomers contrary to its published tariffs applicable to the public, Eleva-
tors has not observed a just practice relating to or connected with the
handling, or delivering, of property consisting of wheat, in violation
of the second paragraph of section 17 of the Act. The Examiner
should be reversed on this issue.

It is further considered that the Examiner was correct in holding
that neither Mitsui nor Elevators as an other person subject to the
Act violated the first paragraph of section 16 as charged, because the
prohibition applies only to obtaining transportation by the proscribed
means. Wharfage is not transportation.

Section 17 does not apply to consignors; therefore, Mitsui has not
violated section 17.

Tromas Lisr,
Secretary.
8 F.M.C.
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No. 1072

INVESTIGATION OF CERTAIN PRACTICES OF
STOCKTON ELEVATORS

This proceeding having been instituted on our own motion and hav-
ing been duly heard and submitted by the parties, and full investiga-
tion of the matters and things involved having been had, and the
Commission this day having made and entered of record a report
containing the conclusion and decision thereon, adopting the initial
decision of the Examiner, which report and decision are hereby re-
ferred to and made part hereof;

1t is ordered, That this proceeding is hereby discontinued.

By the Commission.

(Signed) Twomas Lisy,
Secretary.

186 8 F.M.C.
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No. 1072

INVESTIGATION OF CERTAIN PRACTICES OF
STOCKTON ELEVATORS

The record does not show and will not support a finding that either respondent
participated in any act which was unjust, unfair, or unreasonable. Accord-
ingly, neither the initial paragraph of section 16 nor the last paragraph
of section 17 of the 1916 Act are shown to have been violated.

H. Stanton Orser for respondent Stockton Elevators.
Alezander D. Calhoun, Jr. for respondent Mitsui & Co., Ltd.
Frank Gormley and Robert J. Blackwell Hearing Counsel.

IntTiAL DEcisioN oF JoHN Marsuarn, EXAMINER

On October 1, 1962, the Commission, pursuant to section 22 of the
Shiping Act, 1916, as amended (the Act), instituted on its own motion
an investigation (1) into the practices of Stockton Elevators (the
Elevator) in connection with terminal charges assessed the Depart-
ment of Agriculture and other owners, shippers, or exporters of grain
during 1961 and 1962 to determine whether the Elevator may have
violated sections 16 First and 17 of the Aect, and (2} into the transac-
tions between the Elevator and Mitsui & Co., Ltd. (Mitsui), to
determine whether Mitsui violated section 16 of the Act. The order
of investigation names the Elevator and Mitsui as respondents.

Hearings were held October 18, 1962 and November 27, 1962 at San
Francisco, Calif. Following the close thereof, Hearing Counsel filed
proposed findings of fact and conclusions of law. Thereafter the
Elevator, Mitsui, and Hearing Counsel filed briefs. Mitsui’s brief was
accompanied by a motion to dismiss as to itself. By reply, Hearing
Counsel requested that the Commission deny the motion. The Ele-
vator did not file & reply but in its aforesaid brief urged that Mitsul
be dismissed from the proceeding. On March 5, 1963, the Commission
ruled that the motion presented issues which could not properly be
resolved at the then existing stage of the proceeding and that it would
therefore be held in abeyance pending the Examiner’s initial decision
and the submission of the entire case for final decision.

8 F.M.C. 187
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THE FACTS

Identity of respondents

The Elevator is a private corporation which owns and operates, as a
public utility, grain elevators and terminal facilities at the Port of
Stockton, Calif. It also maintains additional grain storage facilities
in warehouses located from 14 to 3 miles from the terminal. The
primary area served consists of “the entire Great Central Valley from
Red Bluff down to Bakersfield.” A secondary area includes Nevada,
Utah, and southern Idaho. As the hereinafter referred to Oriental
market for hard red winter wheat develops, the Elevator will also
serve the Midwestern States, especially Kansas, Colorado, and
Nebraska. Over the past it has handled or processed commodities for
virtually every grain farm of any size on the west coast. In order of
magnitude, its main customers are the local farmers ; local grain dealers
and merchants; international grain traders, exporters, and importers;
and the U.S. Commodity Credit Corporation (CCC). Normally, it
does not own any of the grain that it handles.

Mitsui (not connected with the steamship line of the same name) is
a grain trading company with offices in Portland, Oreg. It does not
own or operate any elevators on the west coast and its business is in no
way competitive with that of the CCC. During 1960 and 1961 Mitsui
stored quantities of its own grain at the Elevator, bought grain from
CCC, both “f.o.b. vessel” and “in store” at the Elevator and, in some
instances, shipped its own grain from the Elevator.

Warehouse tariffs and wharfage tariffs

At least since June 1955 the Elevator has operated under Ware-
houseman License No. 3-4088, granted by the Production and Market-
ing Administration, Department of Agriculture, pursuant to the
United States Warehouse Act, 7 U.S.C.A. 241 et seq. Its warehouse
tariff for storing and handling grain in bulk, effective June 15, 1955
and filed with the Department of Agriculture June 20, 1955, provided
that “Wharfage is applicable to all grain moving to and from vessels
over our dock at rates published in Port of Stockton tariff No. 8.1
There was no indication in the Elevator’s tariff of the specific rates or
rules applied by the Port of Stockton (the Port) in determining its
wharfage charges. These charges were assessed by the Port which, in
most Instances, submitted its invoices directly to, and received payment
directly from, the user.

In July 1961 the Elevator entered into an agreement with the Port 2
under which the Elevator was granted a franchise to operate a shipside

1 This was eventually superseded by Port of Stockton tariff No. 5.
2 This agreement was executed by Stockton Port District on June 23, 1961, and by Stock-
ton Elevators. Inc. on Julv 5 1961
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grain terminal elevator. This was duly approved January 3, 1962, by
the Federal Maritime Commission as agreement No. 8695. As an-
ticipated by the terms of the agreement, the Elevator issued on July
1, 1961, effective the same date, its terminal “Tariff No. 1 Naming
Rates, Rules and Regulations Applying at Facilities of Stockton
Elevators.” Section “B” thereof prescribed a wharfage rate appli-
cable to wheat shipments in bulk in the offshore trade of 50 cents per
2,000 pounds® or 40 cubic feet. This rate was the same as that con-
tained in the Port’s tariff. The agreement, in providing for payment
by the Elevator to the Port of certain sums based upon the tonnage
movements of specified cargoes and the wharfage and service charges
earned by the Elevator, expressly contemplated the reduction of wharf-
age and other charges on grain originating, as did the grain in this
-case, outside of California.

By cancellation supplement No. 1, effective July 1, 1961, the Port
canceled its counterpart tariff and served notice that future rates,
rules, and regulations would be as published in the Elevator’s tariff
No. 1. Thereafter, the Elevator issued and filed with the Department
of Agriculture a revised warehouse tariff, effective July 10,1961. This
provided that “wharfage is applicable to all grain moving to and from
vessels over our dock under Wharfinger Tariff published July 1,
1961.” Although not required by law or regulation, copies of all of
the above tariffs were voluntarily submitted to the Commission, or its
predecessor, for information.

Demands in excess of Elevator capacity

The Elevator’s problems, as a terminal operator, are more compli-
cated than others throughout the country because it serves an extensive
and important producing area and consequently a considerable part
of its business comes directly from the harvesters. The volume of
grain * to be received following a given spring or fall harvest cannot
be forecast with certainty. Nor can the capacity that the Elevator
will have open or available at any future time. On occasion there
have been two to three hundred trucks as well asa number of railcars
awaiting discharge. The trucks must be returned to the fields as
promptly as possible in order to pick up additional loads and the hold-
ing of the railcars results in congestion on sidings and the accrual of
demurrage charges. While most of the non-Government commodities,
or so-called “free stocks,” are moved to the Elevator under schedules
providing at least approximate times for export shipment, the CCC

8 Future references to quantities of wheat are mainly in terms of bushels. For conversion
purposes, 60 pounds equals 1 bushel, 33% bushels equals 1 short ton, and 50 cents per
shp'rt ton equals 135 cents per bushel.

¢ The record shows that the principal commodities handled by the Elevator are wheat.
rice, corn, barley, and milo.

8 FM.C.
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stocks are ordinarily deposited for an indefinite period pending a
buyer * * * an unknown buyer, who may come forward within a
short time or not for a prolonged time. The CCC does not, as a gen-
eral practice, ship grain on its own account. Moreover, the Elevator
does not and, for corporate organizational reasons not clearly disclosed
by the record, cannot engage in the grain merchandising business.

The Elevator, as a public utility and as a commercial enterprise, is
obligated to exert every reasonable effort to provide the handling,
processing, and storage services required by its customers, especially
those in the local area. When it becomes inadvertently overbooked, or
grain awaiting receipt exceeds capacity, there are three possible
solutions.

(a) Leave railcars on demurrage until space opens up. This is
expensive and can only provide limited additional capacity for limited
times.

(b) Rehandle the grain and truck it to warehouses away from the
terminal elevator and then back for shipping. This costs at least
$1.50 a ton (4.5 cents per bushel) and outside warehouse space is not
always available.

(¢) Arrange for immediate shipment of some commodity thereby
freeing space. Since the CCC sells only to those who come to buy,
and the Elevator cannot engage in grain merchandising, this involves
solicitation of the cooperative efforts of grain traders to expedite
export sales.

Program to develop Oriental grain market

Hard red winter wheat from the Great Plains area (a high-protein
wheat used for bread flour) constitutes the predominant grain surplus
in the United States. Historically exports have been almost entirely
through gulf, Great Lakes, and Atlantic ports to European and Near
East markets. During the late 1950’s the Department of Agriculture
(through its Commodity Stabilization Service), working with a
number of Midwest farm groups represented by the Great Plains
Wheat Market Development Association, port authorities up and
down the west coast, grain traders and rail carriers, initiated a con-
certed effort to develop a market for this wheat in the Orient * * *
Japan, Korea, and Formosa. The Elevator and Mitsui were in the
forefront of this activitiy. John Harley, the manager and a vice
president of the Elevator, over a period of more than 3 years con-
tributed “thousands” of hours to this program. It was recognized
that this market offered the only sizable growth potential for wheat
consumption and could provide an export outlet for as much as 50
million bushels a year. Thiswould not only result in the Government’s
recovering the funds invested in surplus stocks of this grain, and
avoid continuing storage expenses, but would also beneficially affect
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this country’s critical balance of payment’s deficit. Japan, recently
referred to by Secretary of Agriculture Freeman as “Our number one
agricultural customer” is a major dollar market.

The Department of Agriculture and other interested groups used
demonstration teams in Japan to encourage the people to change their
-dietary habits and eat bread and toast rather than rice and noodles.
These teaching efforts were successful but the desired increase in U.S.
exports did not occur. It was found that the Japanese were buying
their wheat from Canada. This was due to the fact that rail freight
rates from the Midwest had always been based on the previously noted
distribution of this wheat to the east through gulf, Great Lakes, and
east coast ports and the rates for westbound movements had remained
too high to permit a price competitive with Canadian wheat. Inother
words, the Canadians could place wheat stocks at Vancouver appre-
ciably cheaper than Midwest wheat could be placed at U.S. west coast
ports. The significance of this problem, and the concern of the De-
partment of Agriculture, were indicated by the following letter,
written in February 1960 by Clarence D. Palmby, associate admin-
istrator, Commodity Stabilization Service, to the president, Great
Plains Wheat Market Development Association:®

Dear Mr. Hope:

Thank you very much for your kind letter of January 30, 1960, acknowledging
receipt of my report on the wheat team trip to Japan last December. I was par-
ticularly pleased to read in your letter that grain exporters are showing interest
in ways and means to cooperate with the wheat market development program.

You inquired as to what we have been able to work out in Commodity Credit
Corporation with reference to possibilities for exporting hard red winter wheat
from the west coast. Before commenting on this, I want to differentiate between
two separate aspects of this question. The first is the big, challenging problem
of the increasing potential in Japan for hard winter wheat and the fact that U.S.
exportable supplies do not le adjacent to the west coast, which is the advan-
tageous coast, freightwise, for Far East shipping. The second aspect concerns
what action CCC might be able to take in some emall way to ease the situation
temporarily. Presently, our CS88 commodity office at Portland has authority to
maintain an inventory in California of 500,000 bushels of hard red winter wheat,
the wheat to be supplied by cur Kangas City office for movement to California
without freight pepalty., This, as I have inferred, is not the longtime answer or
even a very significant contribution to the temporary situation. CCC just does
pnot have freedom to move any substantial volume of high protein hard winter to
the west coast because of the freight penalties that would need to be absorbed.

You may be sure that importance of the potential for hard wheat business
in the Japanese market will be kept in the foreground until some means is found
for the United States to offer such wheat competitively.

¢ Tohe Harley testifled “In effect, Palmby had direct responsibility for the development
of these particular merchandzing programs. He was extremely interested in the develop-
ment of the Orlent as a market for surplus winter wheat which the Government had
running out of its ears. ®* ®* ® I have thia letter because it was I who prepared the exhibita
for the Great Platng people and for the U.S. Department of Agriculture, end all the rest,
in an effort to induce the railroads to lower these rates and to permit the wheat to move.”

8 F.M.C,
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‘With continued appreciation for the work :that you and your association are
doing, I am,

Sincerely yours, /s/ CLARENCE D. PALMBY.
Clarence D. Palmby,
Associated Administrator.”

In November 1960 the railroads reduced the grain freight rate from
the Midwest to the west coast from 90 cents per hundred pounds (cwt.)
to 82 cents per cwt. This, however, was insufficient to overcome the
advantage held by the Canadians and efforts were continued to obtain
still lower rates. Under date of January 16, 1961, the Secretary of
Agriculture addressed a memorandum to the Under Secretary and
Assistant Secretaries of the Department which, in pertinent part,
stated :

Subject: Expanded Agricultural Export Activities

I approve and endorse the recommendations from the Committee on Agricul-
tural BExports on ways and means of expanding U.S. agricultural exports. These
recommendations, listed below, are the result of studies made as directed in
memorandum No. 1441, May 31, 1960, and take into account the past several
years of highly successful market development activities by the Department and
cooperating farm and trade organizations.

In order to give American farmers the best possible opportunities for expanded
markets and to give the free world fullest advantage of our agricultural abun-
dance, you are requested to take appropriate steps to put these recommendations
into operation as rapidly as possible.

1. BxporT Poricy

1. Develop export policy to improve the competitive position of U.S. hard red
winter wheat in Far Eastern markets.

Throughout 1960 and 1961 the movement of hard red winter wheat
through west coast ports to the Orient continued to be of a promo-
tional nature. Finally, in May 1962, the rail freight rate was further
reduced to 70 cents per cwt. which rendered the Midwest wheat com-
petitive with the Canadian wheat. Reference to subsequent develop-
ments is noted by the following item contained in a Department of
Agriculture release dated December 5, 1962, covering trade problems
discussed by Secretary Freeman and Japanese Minister of Agriculture
and Forestry Shigemasa :

“The discussions also ranged over Japan’s growing interest in imports of high
quality hard winter wheat from the United States and of its continuing interest
in imports of western white wheat. Secretary Freeman pointed to the steps
taken by the United States to obtain necessary freight rate adjustments and to
make stocks of wheat available at west coast locations in order to facilitate
Japan’s purchase of winter wheat.

T'ransactions in issue in this investigation.®

Immediately following the first rail rate reduction, in November

1960, the various interests that were working on the program decided

¢ Details regarding individual shipments are contained in the appendix hereto which is
incornorated in these findines of faet
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that “despite the fact that the (rail rate) gap had not been closed, they
should make every effort to get grain out from the Midwest, through
the Elevator, and into the Orient, in order to maintain the interest of
the oriental buyers, and in order to show good faith in the (rail)
carriers.” Everyone agreed “that it was the necessary thing to do, that
once you start a promotion you just can’t stop it because the fellow
hasn’t been able to bend quite as far as you wanted.” The original
plan was to solicit orders from buyers in.the Orient and then pur-
chase the amount of wheat required from free stocks in the Midwest.
This would get the wheat moving and demonstrate the potential to the
railroads and to the oriental buyers.

Mitsui, while realizing that movement of the wheat at the then eff-
ective 82-cent rail rate would be very difficult, volunteered to attempt
it. Mr. Harley, although not requested by Mitsui to do so, went to
Elmo Ferrari, director of the Port, and told him that, even though
the rail rate deemed necessary had not been obtained, an attempt
would be made to move some wheat out of the Midwest into oriental
markets, but that sacrifices would have to be made by everyone. Mr.
Ferrari agreed that the Port would help by charging wharfage at 1
cent per bushel for not more than 10,000 tons, rather than the 114 cents
per bushel provided by the Port’s then effective tariff. However, after
purchasing 52,694 bushels from free stocks held by farmers and deal-
ers in Kansas, Colorado, and Nebraska, and shipment to the Elevator,
it became apparent that the loss to Mitsui would be excessive. Accord-
ingly, an additonal 55,115 bushels, the balance required to make up
the total needed to satisfy sales which had already been arranged,
were purchased from CCC stocks in the Elevator. The terms of this
purchase were “in store” rather than “f.o.b. vessel” as the CCC wheat
had to be blended with the free stocks in order to provide the desired
protein content. The only way this blending could be accomplished
was to buy in-store.

This shipment, totaling 107,809 bushels, was lifted to the Oregon
Bear on or about April 27, 1961, for export to the Orient. The Port
contrary to its usual though not entirely consistent practice of billing
wharfage charges directly to the user, addressed its invoices to the
Elevator. These were for $351.15 and $526.94, or a total of $1,078.09
representing the agreed upon wharfage charge at 1 cent per bushel.
The Elevator merely attached the Port’s invoices to its own cover in-
voices in the same amount and forwarded them on to Mitsui. Mitsui
made payment of the full amount to the Elevator and the Elevator
issued its check in the same amount to the Port. This was a “wash”
transaction in which the Elevator was nothing more than a conduit.
Its accountant, acting on his own initiative, posted the amounts in the
ordinary books of account under “Prepaid Wharfage” and imme-
diatelv chareed them out bv invoice to Mitsui.
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In addition to the foregoing shipment through the Elevator to the
Orient, there are five other shipments in issue in this proceeding. All
involved the purchase by Mitsui, on “f.ob. vessel” terms; of CCC
wheat stored in the Elevator. Wharfage charges at the rate of 50
cents per ton (114 cents per bushel) prescribed by the tariff were paid
by CCC. The Elevator, at least once by check and otherwise by ac-
count credit, paid to Mitsui so called “allowances” ” which varied from
14 cent per bushel, to 1 cent per bushel, to 20 cents per ton. This
wheat, totaling 475,265 bushels, had been sold by Mitsui to buyers in
the Oriental market but, as Mr. Harley freely testified, this fact was
not the consideration for the Elevator’s payment to Mitsui of these
allowances, amounting to $3,636.41.

The Elevator’s purpose involved two separate and distinct operating
problems. The first concerned temporary but acute space shortages
experienced during the 1961 spring and fall harvests. Its facilities
were overtaxed on a number of occasions. At times, necessary addi-
tional space at or within reasonable distance of the terminal was
unobtainable even on a temporary basis. Mr. Harley, in keeping with
his usual practice, increased his efforts to get various grain traders and
others engaged in the grain exporting business to expedite sales of
CCC wheat for early export. Numerous such sales were arranged and
consummated under the usual terms and conditions common to this
trade but the volume moved was not always sufficient to remove the con-
gestion problem. William A. L. Lyons, a grain trader representing
Mitsui as resident agent in its Portland, Oreg. office, was particularly
cooperative in these circumstances. In most instances the sales which
he was able to arrange were on at least a break-even basis and no allow-
ances were paid. There were several times, however, when he found
that the price he would have to pay CCC for wheat was higher than
competitive world markets and that these particular sales could only be
made at a loss. He reported these findings to Mr. Harley, indicating
the potential volume of wheat and financial loss concerned in terms of
so much per bushel or per ton. A fter considering the dollar amount re-
quired to make up the loss, the exigencies of the Elevator’s space
problems, and the availability of alternative solutions, Mr. Harley
would decide which of these possible sales he should tell Mr. Liyons to
forgo and which he should ask him to try to make, it being understood
that the Elevator would assume the loss.

In those cases, identified in the appendix hereto as shipments No. 2,
3, part of 5, and 6, Mr. Lyons, at the request of Mr. Harley, sold
364,830 bushels of wheat to buyers in the Orient and received allow-
ances from the Elevator totaling $2,4232.06. These allowances were
computed to offset the losses that would otherwise have been sustained

7 While the record contains interchangeable characterizations of these transactions as
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by Mitsui and contained no element of profit to Mitsul. They were
proposed by the Elevator (Mr. Harley) and not Mitsui, were for the
benefit of the Elevator, and Mitsui understood that they were not to
serve as o basis for its seeking or anticipating other allowances in the
future. The Elevator’s ordinary books of account show the exact
amounts, under “Conditioning Wheat” which is a catchall account for
miscellaneous, nontariff services in connection with grain handling.
In addition, its working files contain invoices and memoranda which
clearly publish the fact that these payments wero in the nature of
allowances, the methods by which they were computed, and the partic-
ular shipments to which they applied.

The other operating problem here concerned had to do with a sale
of 11 percent protein CCC wheat made by Mitsui to a buyer in For-
mosa in September 1961. The following month when this wheat was
scheduled to be lifted for export, the Elevator found that its fall dry-
ing operations were blocked by the placement of a quantity of 12 per-
cent protein CCC wheat held in storage. The Elevator superintendent
asked Mr. Harley to try to get Mitsui to take the 12 percent in lieu of
the 11 percent wheat as otherwise drying operations would have to be
limited or the 12 percent wheat would have to be trucked to an out-
lying warehouse. At his time the price of 12 percent CCC wheat was
1 cent per bushel more than 11 percent wheat. Mr. Lyons advised that
he would buy the 12 percent wheat to “free up” the Elevator’'s bins but
that the Elevator would have to pay the differences because the Formo-
sans, having bought 11 percent wheat, would not pay more if a higher
grade was delivered. Mr. Harley concluded that this was the least dif-
ficult and most economical solution to the problem and asked Mr. Liyons
to proceed accordingly. This transaction, identified in the appendix
hereto as shipment No. 4 and part of No. 5, involved a total of 110,435
bushels on which the Elevator paid Mitsui an allowance of 1 cent per
bushel or $1,104.35. This was duly recorded in the Elevator’s books
under “Storage Wheat” as it involved a wheat storage problem. It
was further detailed by invoices and memoranda contained in the
Elevator’s files.

Without exception the CCC wheat sold to Mitsui was bought and
sold to foreign purchasers by Mitsui before shipment was effected.
In each instance the sale was pursuant to Public Law 480, under which
program Mitsul was a “supplier” and by regulation could not affect
foreign shipment. The purchasers effeeted shipment and freight
payments were by purchaser’s letters of credit payable to the carriers.

‘All of the allowances involved wheat purchased from CCC during
the spring and fall of 1961. There were no allowances granted during
the nonharvest seasons. The allowances and the wharfage reduction
of $539.05 totaled $4,175.46, or less than 15 of 1 percent of the Eleva-
tor's handling charges during the 18-month period under investigation.

8 F.M.C.
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In August 1962 a Department of Agriculture auditor, Mr. Olen
Lane, undertook an audit of the Elevator’s books covering the period
January 1, 1961, to July 1, 1962. Mr. Harley suggested that, if it
would be of assistance to him in the preparation of his report to his
superiors, he (Mr. Harley) would be willing to prepare a memoran-
dum regarding the wharfage reduction and the allowances that had
been granted. Mr. Lane agreed and on August 24, 1962, Mr. Harley
gave him a memorandum containing frank and specific references to
these transactions.

TaHE Position oF PartIEs

There is no really meaningful disagreement between the parties as
to the facts here concerned. Differences go only to the conclusions to
be drawn therefrom and the interpretations of law applicable thereto.

Hearing Counsel urge that in granting allowances to Mitsui, the
Elevator engaged in a practice which was unjust and unreasonable in
violation of section 17; that in arranging for Mitsui to pay wharfage
at a reduced rate it similarly engaged in an unjust and unreasonable
practice in violation of section 17; and that in accepting wharfage at
less than the applicable tariff rate, Mitsui violated the introductory
paragraph of section 16 of the Act.® Tt is the proposal of Hearing
Counsel that the Commission should accordingly (1) by rule prescribe
that the Elevator cease and desist from paying allowances to users of
its facilities in connection with the movement of Government-owned
grain, and (2) direct the Elevator to recover from Mitsui (a) the
difference between the applicable rate for wharfage and that actually
paid, and (b) the allowances granted in connection with the
Government-owned grain.

The Elevator and Mitsui urge that the investigation has failed to
show that either has violated any section of the Act.

The applicable paragraphs of sections 16 and 17 provide :

Sec. 16. That it shall be unlawful for any shipper, comsignor, consignee,
forwarder, broker, or other person, or any officer, agent, or employee thereof,
knowingly and willfully, directly or indirectly, by means of false billing, false
classification, false weighing, false report of weight, or by any other unjust or
unfair .device or means to obtain or attempt to obtain transportation by water
for property at less than the rates or charges which would otherwise be
applicable.

SEc. 17. * * * Bvery such carrier and every other person subject to this Act
shall establish, observe, and enforce just and reasonable regulations and practices
relating to or conmected with the receiving, handling, storing, or delivering of
property. Whenever the board finds that any such regulation or practice is
unjust or unreasonable it may determine, presecribe, and order enforced a just
and reasonable regulation or practice.

# By amended proposed findings and on brief Hearing Counsel noted that they would
not argue that the record establishes a violation of section 16 First by the Elevator.
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As recited by the foregoing facts, this case concerns one shipment
involving a reduction in wharfage and five shipments involving allow-
ances. With regard to the allowances, Hearing Counsel contend that
payments to a user of terminal facilities or services are akin to rebates
and constitute a practice which ends to frustrate the fairness and
equality of treatment which the Act requires be accorded all similarly
situated users; that although there was no existing competition rela-
tionship between CCC and Mitsui, they were similarly situated users;
that the grant of anything of value to one user, to the exclusion of
others, is condemned by the Act; and that in these instances the
practice was secret and surreptitious.

Hearing Counsel further contend that the Elevator arranged for and
permitted a wharfage reduction which Mitsui, knowingly and will-
fully, by an unjust device or means, received; that the wharfage
reduction was in connection with the transporation of goods by water;
that it resulted in payment, by Mitsui, of a wharfage charge at less than
the applicable rate therefore; and that whether Mitsui was a “shipper”
or merely a “supplier” within the context of section 16 is a distinction
without a difference. Extensive reference is given to the legislative
history of the introductory paragraph of section 16 ? to validate the
position that the phrase ‘“transportation by water” encompasses
terminal services and is not restricted to actual water carriage.

The Elevator, on the other hand, urges that in most instances where
Mitsui bought and sold ‘Government grain from the Elevator at the
Elevator’s request in order to free up space, no allowances were made;
that the five allowances here concerned were isolated actions out of
hundreds of trades; that they were open and above board without
concealment or falsity, made in the regular course of business and
fully accounted for; that Mr. Harley voluntarily prepared a complete
memorandum disclosing the facts; that the Elevator usually absorbed
the costs of moving grain to other warehouses, as well as rail demur-
rage accumulated during the interim but that in these instances there
was no outside warehousing space. Further, that the allowances
merely equaled the difference between the world market and the CCC
price and consequently provided no profit to Mitsui; that they were
paid as good consideration for the results achieved, “freeing-up the
elevator,” and in each case constituted a much less expensive solution
of the problem than available alternatives, if any; that it was never
the practice of the Elevator to grant allowances as its management
knows that such a practice, open or hidden, will destroy its business;
and that Mitsui at no time solicited any allowance or reduction or
realized any profit therefrom, did not know when if ever it might

® Hearings on S. 3467, Apr. 28, 1936, before the House Merchant Marine and Fisheries
Committee, 74th Congress.
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again be called upon to help, and did not expect future allowances of
any kind.

Finally, the Elevator contends that the wharfage reduction was
given as a contribution or sacrifice by the Port* in support of the
program to promote the sale of surplus Midwest wheat in the Orient,
a program sponsored directly and actively by the U.S. Government;
that its purpose was to assist in offsetting the then existing rail freight
differential; and that the Government, among its contributions to the
program, moved several parcels of wheat from the Midwest to the
west coast and absorbed the rail freight penalty. In summary, the
Elevator argues that none of these transactions were unjust, unfair
or unreasonable and that no one was prejudiced thereby in any way.
On the contrary, it concludes that they were beneficial to the Govern-
ment’s program to promote the development of the oriental market,
provided the farmers with elevator capacity for their current harvests,
and improved this Nation’s trade balance.

Mitsui, by exceptionally well-prepared motion to dismiss, memo-
randum in support thereof, and brief, all simultaneously submitted
and incorporated each within the other by reference, takes little
exception to Hearing Counsels’ proposed findings of fact but urges
the conclusion that no violation of any section of the Act has been
shown. The entire proceeding, argues Mitsui, was ill-conceived and
no case has been made against it “for the simple reason that there
has at no time been any case to be made.” A detailed analysis of the
law and the facts is offered in support of the proposition that a show-
ing of violation of the introductory paragraph of section 16 must be
founded upon affirmative findings with regard to five elements. These
elements and the basis of Mitsui’s denial may be summarized as
follows: (1) The alleged violator must be a “shipper, consignor,
consignee, forwarder, broker, or other person * * *? within the terms
of the paragraph, but that Mitsui, in all pertinent transactions, was
none of these; (2) there must be use of some unjust or unfair device,
or some falsity, but that there was none; (3) the alleged violator must
have been in a position to effect transportation by water, but that
Mitsui was not; (4) there must be a showing that other rates than
those actually received were the only lawful ones, but that there has
been no such showing; and (5) the action of the alleged violator must
have been knowing and willful, but that this was not shown.

It is unnecessary to burden this decision with detailed discussion of
every legal point raised by the parties. The issues are simple and
direct: (1) Did Mitsui violate the above-quoted paragraph of section
16 by accepting wharfage at less than the applicable rate, and (2) did
the Elevator violate the above-quoted paragraph of section 17 by (a)

10 The Port is not a party to this proceeding.
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granting the specified allowances to Mitsui** and (b) by arranging
for Mitsui to pay wharfage at less than the applicable rate?

In urging that the word “receipt” and in turn “accepting” should be
read into section 16 as being synonyms for “obtain,” Hearing Counsel
reasons that to hold otherwise would be to permit “an insulated avenue
for the manipulation of preferences and discriminations which could
readily wreck the congressionally intended regulatory scheme that re-
quires similarly situated persons to be treated alike.” Be that as it
may, the terms are not synonymous 2 and the amendment of the stat-
ute, by interpretation or otherwise, is beyond the power of the Com-
mission. There is no ambiguity in the word “obtain” and therefore
there is no necessity to look elsewhere to determine its meaning in this
statute. U.S.v. T'urner, 246 F. 2d 228 ; Colgate Palmolive Peet Co. v.
D.C., 110 F. 2d 264. The law as enacted is clear. If it proves inade-
quate 1t may be amended, but only by the Congress.

In any event, these provisions of the statute do not provide flat and
unqualified prohibitions. Section 16 prohibits only unjust or unfair
devices or means to avoid payment of the applicable rate. Section 17
prohibits only “unjust or unreasonable” practices. Thus, even if
Hearing Counsel’s contention that accepting wharfage at less than the
applicable rate could be designated as a “device or means,” a violation
has not occurred unless the record supports an additional finding of
unjustness or unfairness. Similarly, even should it be found that
granting allowances in five instances constituted a “practice,” there is
no violation in the absence of a finding that the practice was unjust or
unreasonable. The same must hold true with regard to the single
instance of “arranging” for reduced wharfage.

The Shipping Act was not drawn to bring about absolute equality
of treatment of all persons subject to the Act by all other persons sub-
ject to the Act. This is evident from the language used by Congress
in considering amendments recently enacted as Public Law 87-346
(75 Stat. 762).

This section would amend section 14 Third, Shipping Act, 1916, to insert the
word “unjustly” before the word “discriminating.” This will conform that sec-
tion to all other portions of the Shipping Act, 1916, where not all “discrimina-
tory” conduct is forbidden but only that which is “unjust.” Senate Document
No. 100, 87th Congress, 2d session, at page 210.

There has been no showing that any party suffered a disadvantage
by reason of the allowances or reduced wharfage. No party has ap-
peared to claim disadvantage or loss of competitive posture or any-

11 The allowances were not related to tariff charges. The wharfage charge was, but it
was assessed by the Port, as a deviation from the Port's tariff, before the Elevator had a
terminal tariff.

32 According to Webster’'s New Collegiate Dictionary (1961) obtain is held to mean
‘1. To get hold of by effort; gain possession of ; procure.”” This clearly involves more than
passive receipt or acceptance.
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thing else. Insofar as Mitsui’s competitors may be involved, Hearing
Counsels’ proposed finding that allowances made by the Elevator to
Mitsui were not solicited by Mitsui but were made in order to free-up
space for the benefit of the Elevator, and represented nothing more
than the difference between the price paid by the ultimate purchaser
and the cost to Mitsui to obtain the grain from Government stocks
stored with the Elevator, negates a finding that Mitsui benefitted. If
Mitsui did not benefit, it is difficult to determine how its competitors
could have suffered. The mere fact that Mitsui accepted a reduced
wharfage rate does not, in the absence of proof to the contrary, imply
that it was dishonest or used a device or means which was unjust or
unfair. The record does not show and will not support a finding of
this nature.

In adopting such broad and undefined terms as unfair and unjust and
unreasonable, Congress granted the Commission wide discretion in
determining whether the circumstances in any given case violated the
statutes. Lykes-Harrison Pooling Agreement, 4 FMB 511, 527;
Addison v. Holly Hill Fruit Products, 322 U.S. 607, 616, rehearing
denied, 828 U.S. 809 ; Isbrandtsen v. U.S., 239 F. 2d 933, 937, aff’d 356
U.S. 481, 495. Hearing Counsel offer the phrase “elemental fairness
and equality of treatment” as the standard by which the conduct of the
parties should be judged and cite the “banana” cases as authority. **
There can be no quarrel with this as a general statement. However,
as above pointed out, the term “equality” cannot be used in its copy-
book sense. There may be inequality if it is not unjust, unreasonable,
or unfair. The banana cases were decided on the basis of unjust
discrimination and equality of treatment was an incidental considera-
tion. In Consolo v. Grace Line, supra, the Commission concerned it-
self with justification for the different treatment of shippers. All of
the banana cases were based on “unjust” discrimination and did not
condemn discrimination or inequality of treatment which was justi-
fied. Moreover, those decisions turned upon the specific statutory
provisions of sections 14 Fourth and 16 First, neither of which are here
concerned. In International Trading Corp. of Virginia v. Fall River
Line Pier, 7 FMC 219, also relied upon by Hearing Counsel, there was
reference to certain “practices” but the true issue was undue or unjust
discrimination between competitors and the injury resulting therefrom.
In the instant casethe absence of competition and of injury is admitted.

It cannot be found that the Elevator engaged in a “practice” within
the meaning of section 17. The essence of a practice is uniformity. It
is something habitually performed and it implies continuity * * * the

13 Consolo v. Grace Line Inc., 4 FMB 293 ; Banana Distributors, Inc. v. Grace Line Inc.,
5 IF'MB 615, aff’d 280 Fed. 2d 790 ; Consolo v. Flota Mercante Grancolombiana, 5 FMB 633.

8 F.M.C.
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usual course of conduct. It is not an occasional transaction such as
here shown. /Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400, 432;
B & O Ry. Co.v. U.S.,277 U.S. 291, 300; Francesconi & Co.v. B & O
Ry. Co., 214 Fed. 687, 690; Whitman v. Chicago R.I. & P. Ry. Co., 66
Fed. Supp. 1014; Wells Lamont Corp v. Bowles, 149 Fed. 2d 364. In
this case, Hearing Counsel specifically propose the finding that “In
most instances where Mitsui bought and sold Government grain from
the Elevator at the Elevator’s request in order to free up space, no con-
cessions or allowances were made by the Elevator to Mitsui.” How-
ever, even if the granting of the five allowances or the arranging for the
single wharfage reduction could be designated practices, neither could
be found to be unjust or unreasonable. The commerce of the United
States was not deterred. To the contrary, the public interest was
served by (1) the opening of the oriental market as an outlet for sur-
plus wheat and (2) the favorable contribution to efforts to right the
U.S. balance of payments deficit. The benefit to the Elevator was, by
virtue of the incidental opening of space for the accommodation of
new crops, a benefit to farmers in the vicinity who were dependent on
the Elevator. Although the method employed by the Elevator in sav-
ing Mitsui from loss by reason of assisting in making space available
may be arguable by lawyers and accountants on various procedural
grounds, in relation to other customers, Government agencies, and the
public in general, it was not unjust or unreasonable. No one was
denied anything, prejudiced, disadvantaged or discriminated against
in any way. Mitsui obtained no advantage. The allowances were to
save Mitsui from loss by reason of accommdating the Elevator. They
were in no way related to tariff rates or charges and cannot be con-
sidered as involving rebating in any fashion. There is nosuggestion of
injury or loss to anyone. While the transactions between the parties
were not advertised, they were in no sense hidden or tainted with
falsification. All arrangements were knowingly and wilfully en-
tered into but there was no intent, purpose, or effect which can possibly
be related to an evil scheme or device which the Act was designed to
prevent. Any such finding would be unsupported and unwarranted.

Urrimate CoNCLUSION

Regardless of other legal points raised, there has been no showing
that either respondent participated in any act which was unjust, un-
fair, or unreasonable.

The proceeding should be discontinued.

(Signed) JouN MaRsHALL,
Presiding Examiner.
8 F.M.C.
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Seeciar. Docker No. 268
CuaavE Ravmmez
2.

Sourm ArranTic & CariBeEAN Ling, INc.

Decided June 30, 1964

Application of South Atlantic & Caribbean Line, Inc., to waive collection of
undercharges on certain shipments of used automobiles from the ports of
Jacksonville and Miami, Fla., and Savannah, Ga., to San Juan, P.R., denied.

John Mason, for applicant.
REPORT

BY THE COMMISSION (Thos. E. Stakem, Vice Chairman; Ashton
‘C. Barrett, James V. Day, Commissioners) :

On June 19, 1963, South Atlantic & Caribbean Line, Inc., (SACL),
made application pursuant to rule 6(b) of the Commission’s rules of
practice and procedure, for permission to waive collection of under-
charges on a number of shipments of used automobiles from the ports
of Jacksonville and Miami, Fla., and Savannah, Ga., to the port of
San Juan, P.R. These autos were transported on vessels of SACL
which arrived in San Juan mainly during the months of September,
October, and November, and December 1962. In the initial decision,
the Examiner denied the application.

Exceptions to the initial decision were filed by applicant SACL.
In its exceptions applicant attempts to introduce certain new ma-
terial into the record. Applicant did not attempt to introduce such
material for the benefit of the Examiner, nor did the Examiner call
for any additional information from applicant during the pendency
of the application. The failure of applicant to submit the subse-
quently proffered material apparently stems from its misconception

8 F.M.C. 203
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of the nature of a special docket application. Applicant states the
application “is, after all, a pleading, it is not a statement of all evi-
dentiary facts.” The special docket proceeding is designed to relieve
applicants of the time and expense of litigating formal proceedings.
Under it no hearings are contemplated since all the relevant facts are
admitted by both the carrier and the shipper. Thus, the application
itself must set forth all the facts relevant and material to a decision
on the merits of the application, for how else are these facts to be
placed before the Examiner.* A special docket application is in the
nature of a complaint alleging facts establishing a violation of the
Shipping Act, for which reparations may be awarded and an answer
admitting those facts. As the Examiner correctly noted in his inital
decision the Commission’s authority in an informal proceeding is no
greater than its authority in a formal proceeding. The special docket
proceeding is designed to reduce, insofar as possible, the time and
expense of the parties, the Commission and its staff.

However, these aims cannot be achieved if applications filed under
rule 6(b) are incomplete or improperly prepared. In this connection
we call applicant’s attention to form No. 5, appendix II, to the rules
of practice and procedure. This form prescribes the manner in which
all 6(b) applications must be made, and the information called for
therein represents the minimum upon which a decision on the merits
could be made. This is not to say, however, that some cases would
not require that additional information be submitted to prevent dis-
criminations or preferences in the granting of applications under rule
6(b). Applicants seeking relief should exercise the greatest of care
to insure that all relevant facts are in the application. We shall, of
course, expect the foregoing to serve as a guide to future applicants
under rule 6(b). In order to avoid any unnecessary prejudice to the
merits of the application, we have accepted the supplemental material
and considered it in reaching our decision.

On June 2, 1962, one Chave Ramirez, president of the Used Car
Importers Association of Puerto Rico, wrote to Eagle, Inc., then
agents of SACL in Miami, Fla., inquiring as to the possibilities of
contracting with SACL for the carriage of automobiles for the mem-
bers of the Association, from Miami, Fla., and Savannah, Ga., to San
Juan and Ponce, P.R. The Association estimated that it would ship

1 Applicants point to our decision in special docket 244, Martini & Rossi v. Lykes Bros.,
8.8. 0o., 7T FMC 453 (1962) wherein we stated that the Examiners should freely utilize
their authority to obtain any “additional information deemed necessary” to insure that
approval of applications would not result in discrimination. From this the applicant excepts
to all conclusions of the Examiner based upon lack of evidence or clarity in the applica-
tion. The extent to which an Examiner will go in trying an applicant’s or complainant’s

cage for him is essentially within the discretion of the Examiner and after a review of the
record, we certainly cannot say that he has abused that discretion.

8 F.M.C.
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approximately 200 units per month, with the “possibility that on
some months this figure will be under or over the established amount.”
The rate then in effect on used cars was $0.32 per cu. ft., as published
in SACL’s freight tariff FMC-F No. 1.

In reply to this inquiry on June 13, 1962, R. H. Halsey, Jr., then
vice president of SACL, stated that his company was most desirous of
assisting the Association with its transportation problem and further
stating, “we are willing to establish in our new tariff a freight rate
covering unboxed automobiles not exceeding 400 cu. ft., each at the
rate of $115 each. For automobiles exceeding 400 cu. ft. but not ex-
ceeding 550 cu. ft., we will establish a flat rate of $150 each. For all
automobiles exceeding 550 cu. ft., a flat rate of $175 will apply.” Hal-
sey, however, added the following conditon to the establishment of the
new rates:

In view of our establishing this particular rate, we will expect you to pay us
dead freight at the rate of $150 each during any month in which you do not
ship the agreed minimum of 200 units.

These three rates covering unboxed automobiles actually shipped but
not the “dead freight” rate of $150 were included in Tariff FMC-F
No. 2 filed by SACL on June 27, 1962.> This filing was rejected on
July 6, 1962, for failure to comply with certain requirements of our
Tariff Circular No. 8. Again the same rates were filed on August 13,
1962, in Tariff FMC-F No. 3 to become effective September 14, 1962.
This tariff was subsequently withdrawn by SACL with the result that
the original rate of $0.32 per cu. ft. remained in effect throughout the
period durmor which the shipments in question were made. On the
same day that Tariff FMC-F No. 3 was filed with the Commission,
August 13, 1962, Halsey also wrote to SACL’s agent at San Juan in-
structing that agent effective immediately to place members of the
Association on an “open account” basis.

* * * with the understanding that each consignee is to pay you for cars for-
warded on a collect basis not less than $156 per unit of which $150 is to apply
to ocean freight, $5 to Miami wharfage and handling, and $1 to San Juan arrimo
charge.

After SACL changed agents in San Juan, Halsey on September 7,
1962, directed the new agents to charge the Association members $150
for ocean carriage, $5 for Miami handling, and $1 Miami wharfage.

Submitted as a part of the additional material oftered on exceptions
is a bill of lading covering a freight-collect shipment of one unit made
by Chave Ramirez aboard the SS New Yorker on October 16, 1962.

2 We note that in Tariff FMC-F No. 2 the $150 rate was for automobiles not exceed-
ing 560 cu. ft. instead of the 550 cu. ft. offered in Halsey’s letter. For the purposes of
discussion, we will assume that the limitation intended was 550 cu. ft.

8 F.M.C.
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The unit measured 531 cu. ft., and was rated at $0.32 per cu. ft. for
ocean freight of $169.92. Miami wharfage and handling of $6 and
Puerto Rico arrimo of $10.62 brought the total charges to $186.54.
Upon receipt of the shipment, $156 was paid and SACL issued a due
bill for the balance of $30.54.

From the foregoing, several crucial facts appear. Although it is
argued that the Association understood that it had an agreement with
SACL for the new rates as early as June of 1962, the Association was
still being billed at the old rate, $0.32 per cu. ft., as late as October,
1962. Yet it does not appear from the record that the Association
ever questioned the bills of lading as rated by SACL. Moreover,
SACL issued due bills against the Association on the basis of the
difference between the flat $156 rate and the published rate. Again
the record does not show that the Association ever questioned the
additional freight charges due under the due bill. Thus, applicant
knew or should have known that the $0.32 per cu. ft. rate was still in
effect. Moreover, there is nothing whatsoever in the record that sup-
ports any contention that the complainant was entitled to rely upon a
flat across-the-board rate of $150 for all nnits shipped regardless of
the actual measurement of the particular unit. The record contains
only two instances in which the $150 rate was mentioned, and both are
found in Halsey’s letter of June 13, 1962, supra. In the letter Halsey
offered a flat rate of $150 not on all automobiles shipped regardless-
of measurement but only on those exceeding 400 cu. ft. but not exceed-
ing 550 cu. ft. Hence, for this to be applied to all of the shipments
involved in this application each automobile must have measured
somewhere between 400 and 550 cu. ft. There is nothing in the record
to establish this fact and no such inference is warranted.

The only other mention of a charge of $150 is found in Halsey’s
condition to the new rates that should the Association fail to ship
200 units in any given month it would then have to pay “dead freight”
of $150 for each unit short of the 200 unit commitment. We must
assume that the term “dead freight” was meant to be understood in
its general accepted sense. Under the accepted definition, “dead
treight” is a claim exacted for nonfulfillment of a charter and it is
levied on cargo space which is contracted for but not used.

Thus, even were we to assume that all of the automobiles shipped
by applicant measured between 400 and 550 cubic feet and further
that because of Halsey’s offer, the $150 rate was applicable then it
also follows that pursuant to the same offer, applicant would expect
. to pay some amount of dead freight for the months in which it shipped
less than 200 automobiles. There is no suggestion, however, that ap-

8 DeKerchove, International Maritime Dictionary, 1956, New York.
Q T AL (Y
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plicant ever agreed or is now willing to pay any dead freight, nor
does it appear that applicant in fact ever paid any dead freight
charge.*

The record in this proceeding is replete with inconsistencies. For
instance in paragraph 6 of the application the following appears:

6. While * * * it appears that (Halsey) attempted to establish reduced rates
on unboxed automobiles, including a rate of $150 per unit in certain categories,
the fact remains that the ocean rate authorized to be collected (by Halsey’s
letters to SACL’s agents) was never the rate lawfully applicable, and in con-
sequence of these unauthorized acts, SACL stands in technical violation of the
applicable statute in that transportation was performed at rates not lawfully
applicable. [Emphasis ours.]

In his Initial Decision, the Examiner found that “the law was being
violated insofar as the applicable tariff charges were not being col-
lected on these shipments.” Notwithstanding the above admission,
applicant’s second exception to the Examiner’s decision is that, “The
Examiner erroneously, gratuitously and prejudicially concludes that
applicant has violated the lJaw and engaged in unlawfully practice
[sic].” Applicant, however, points to the terms of Halsey’s instrme-
tions to the San Juan agents to collect “not less than” $156 on an
“open account.” Applicant points out that the words “open account”
have clearly understood meaning and refer to “an account with a
debtor or creditor having a balance due or payable.”* They contend:

It is clear then, that the payment of “not less than” $156 was not accepted

as full payment, but that a balance would remain unpaid, to be paid in the
future.
Applicant further stresses the already noted fact that the bills of
lading were freighted at the lawful rate of $0.32 per cu. ft. and that
due bills were issued for the balance due. All this according to appli-
cant points to nothing more than an extension of credit which in no
way is unlawful. This may be true, but how, if everything is so clear,
can the applicant further contend that “the question here is not what
the facts were, but what the used car dealers believed the facts to be
and they believed the fact to be that the $156 charge was the full
charge.” It is difficult to understand how this belief could be held to
despite the fact that the bills of lading were freighted at the old rate
and due bills were issued for additional freight money due.

4 According to attachments VI and VI A of applicant’s request for permission to waive
collection of undercharges only 75 automobiles were shipped during the month of Septem-
ber 1962. Then pursuant to the offer contained in Halsey’s letter of June 13, 1962, the
members of the Association are responsible for paying dead freight on 125.automobiles at
$150 or a total of $18,750. For the month of January 1963, only 26 automobiles were
shipped which means that the members of the Association would be charged dead freight
on 174 automobiles totaling $26,100. According to these calculations the Association for
these 2 months would owe SACL in dead freight more than $44,000, the sum closely

approximating the undercharge which applicant seeks to waive.
S Applicant takes this definition from Webster’s Third New International Dictionary.

S EMOC
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From the foregoing it is readily apparent that applicant was never
entitled to rely upon a flat $150 rate for all automobiles shipped with
SACL, and that applicant knew or should have known that the law-
ful tariff rate of $0.32 per cu. ft. remained in effect and was the actual
rate being applied to their shipments. Accordingly,

It is ordered, That the application of South Atlantic & Caribbean
Line, Inc., be, and it is hereby, denied.

Commissioner Patterson concurring :

I concur with the majority’s decision to deny the application of
South Atlantic & Caribbean Line, Inc., to waive collection of claimed
undercharges on certain shipments of used automobiles from the ports
of Jacksonville and Miami, Fla., and Savannah, Ga., to San Juan,
P.R., but for different reasons.

The Intercoastal Shipping Act, 1933, is applicable to common car-
riers by water in interstate commerce of the United States, and section
2 thereof, after requiring the filing of certain tariffs, provides that
any common carrier by water in interstate commerce shall not:

* * * charge or demand or collect or receive a greater or less or different com-
pensation for the transportation of passengers or property or for any service in
connection therewith than the rates, fares, and/or charges which are specified
in its schedules filed with the board and duly posted and in effect at the time;
nor shall any such carrier refund or remit in any manner or by any device any

portion of the rates, fares, or charges so specified, nor extend or deny to any

person any privilege or facility, except in accordance with such schedules.
* * * E 3 * * *

Any violation of any provision of this section by a common carrier by water
in intercoastal commerce shall be punished by a fine of not less than $1,000 nor
more than $5,000 for each act of violation and/or for each day such violation
continues, to be recovered by the United States in a civil action.

Based on the record before me, the facts showed that the original
rate of 32 cents per cu. ft. for the transportation of the automobiles
in question was contained in tariffs filed as aforesaid and remained in
effect throughout the entire period during which the shipments in
question were made. The record contains no evidence or claim that
this rate was unreasonable or in any way invalid.

The shipper was billed for freight in accordance with the tariffs
but did not pay the entire amounts due. The full tariff charges must
be charged and collected.

In my opinion it is deemed unnecessary for the majority to consider
any of the other alleged conditions and circumstances in denying the
application. Therefore, I do not associate myself with any of the
various expressions and comments contained in the majority’s report.

(Signed) Tromas Last,
Secretary.

8 F.M.C.
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No. 732
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No. 733

H. KempNER
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No. 734
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No. 735
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Complaints against certain respondents dismissed with prejudice as result of
settlement between complainants and said respondents of clalm for repara-
tion on shipments of cotton from U,8. Gulf ports to ports in the Mediters-
anean and the Far East.

Delmar W. Holloman for complainants.
Herman Goldman for respondents.

FOURTH INITIAL DECISION ON REMAND OF GUS O.
BASHAM, CHIEF EXAMINER, DETERMINING REPARA-
TION DUE COMPLAINANTS:®

The decision of the Federal Maritime Board in Jsbrandtsen Co., Inc.,
et al., v. States Marine, et ol., 6 F.M.B, 422 (1961) dismissing the com-

1 This decision became the decision of the Commission on July 7, 1964 and ga erder was
issned dlsmissing the complaints, with prejudice, as to respondents named in the Stipula-
tion and Agreement only,

209
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plaint herein was reversed by the United States Court of Appeals
(D.C.) on Jannary 10, 1963. The Court remanded the proceeding to
the Commission (successor to the Board) for the assessment of repara-
tion, if any, due to complainants.> In turn, the Commission by order
of November 21, 1963, remanded the proceeding to the Examiner for
that purpose.

Complainants, on June 4, 1964, submitted the following Stipulation
and Agreement between them and respondents executed on June 1,
1964, and requested the dismissal with prejudice of the complaints
against them:

This Stipulation and Agreement, entered into between H. Kempner, a Massa-
chusetts trust, Galveston Cotton Company, a Texas corporation, and Texas
Cotton Industries, a Texas corporation, (“shippers”), on the one hand, and
Nippon Yusen Kaisha Limited, a Japanese corporation, Kawasaki Kisen Kaisha
Limited, a Japanese corporation, the carrier or carriers constituting the Fern-
Ville IFFar East Lines, Waterman Steamship Corporation, an Alabama corporation,
and States Marine Corporation, a Delaware corporation, (“carriers”), on the
other, all of which are more fully described in the complaints and answers in
Docket Nos. 732, 733, 734 and 735 before the Federal Maritime Commission ;

WHEREAS, the aforesaid shippers are the complainants in the proceedings
in Docket Nos. 732, 733, 734 and 735 before the Federal Maritime Commission
(which terms, where appropriate shall include the Federal Maritime Board),
seeking to recover reparations against the above-named carriers, among others;
and

WHEREAS, in addition to the reparations claimed against the above-named
carriers for the period through December 31, 1952 by the aforesaid shippers
as set forth in the complaints in the said proceedings, the said shippers shipped
at noncontract rates consignments of cotton via vessels of said carriers from
the date of January 1, 1953 to the date of the interim legislation enacted by
Congress which made lawful the dual rate contract systems of the aforesaid
Conference insofar as it might be applied subsequent to the date of the enactment
of the legislation on August 12, 1958 ; and

WHEREAS, the United States Court of Appeals for the District of Columbia
Circuit by decision dated January 10, 1963 reversed the decision of the Federal
Maritime Commission in the aforesaid proceedings and ordered the proceedings
remanded to the Commission for the assessment of reparations due the com-
plainants thereunder; and

WHEREAS, the carriers named hereinabove deny that they are liable to the
aforesaid shippers for any alleged reparations and/or damages; and

WHEREAS, the parties are desirous of settling, satisfying and compromising
and avoiding the necessity for further proceedings and the expenses, incon-
venience, and delays which may be occasioned thereby ;

NOW, THEREFORE, for and in consideration of the mutual undertakings of
the parties hereto, it is hereby stipulated and agreed by and between the said
parties that :

2 The Court said: “The discriminatory (dual) rates here involved were not approved
by the regulatory agency merely because it was silent concerning them, and the rates
were therefore illegal.”

Nore.—On Sept. 17, 1964 the Commission issued an Order dismissing the complaints
in their entirety and with prejudice as to all respondents named in said complaints.
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1) H. Eempner, -Galveston Cottonn Company and Texas Cotton Industries,
hereby release any and all claims which they may have had against Nippon
Yusen Kaisha Limited, Kawasaki Kisen Kaisha Limited, the carrier or
carriers constituting the Fern-Ville Far East Lines, Waterman Steamship
Corporation, and States Marine Corporation, in connection with the matters
alleged in the complaints in Docket Nos. 732, 733, 734, and 735 before the
Federal Marvitime Commission, including all eclaims for damages and/or
reparations arising out of the shipments by the said H. Kempner, Galveston
Cotton Company and Texas Cofton Industries, at noncontract rates under
the dual rate systems involved, including those covering shipments swhich
were effected during the period subsequent to December 31, 1952;

2) Upon the execution of this Agreement, the parties hereto shall advise
the Federal Maritime Commission that the controversies which ave the
subject of the complaints in Doclket Nos. 732, 733, 734, and 735 before the
Federal Maritime Commission have been settled insofar as they appiy to
the respondent carriers named in paragraph #1 hereinabove and that the
complainant shippers named in paragraph #1 hereinabove have withdrawn
their complaints, as amended, insofar as they pertain to the said respondents
and request an order by the Commission dismissing the said complaints,
with prejudice, insofar as they pertain to the said respondents;

3) The respondent carriers will pay to the indicated complainant shippers
sums which shall include principal, interest thereon, costs and any other
amounts which may be due, as follows:

a) Waterman Steamship Corporation, a total of $16.95, to Galveston
Cotton Company in Docket No. 784 ;

b) Kawasaki Kisen Kaisha Limited, a total of $158.55 to H. Kempner
in Docket No. 733 ;

¢) Nippon Yusen Kaisha Limited, a total of $15,335.54, by paying
to H. Kempner, $7,180.08 in Docket No. 733, Galveston Cotton Company,
$7.364.20 in Docket No. 784, and Texas Cotton Industries, $791.26 in
Docket No. 735 ;

@) The carrier or carriers constituting the Fern-Ville Far Hast Lines,
a total of $5,794.26, by paying to H. Kempner, $3,672.57 in Docket No.
783, Galveston Cotton Company, $1,646.78 in Docket No. 734, and Texas
Cotton Industries, $474.91 in Docket No. 735;

e) States Marine Corporation, a total of $44,780.81, by paying to H.
Kempner, $26,600.13 in Docket Nos. 782 and 733, Galveston Cotton
Company, $17,511.83 in Docket No. 734, and Texas Cotton Industries,
$578.85 in Docket No. 735.

4) This agreement is entered into by and befween the parties for the
purpose of settling, satisfying and compromising the cases set forth herein-
above, and for the avoidance of the expense, inconvenience, and delays which
would be involved in any further litigation between them. Neither thisg
agreement nor any payment hereunder shall be construed as an admission
that H. Kempner, Galveston Cotton Company and Texas Cotton Indusiries
are entitled to recover damages and/or reparations against the respondents
named hereinabove in any amount whatsoever.

This document was served upon the attorneys for all other respond-
ents herein, who have filed no objection to the proposed settlement.

The complaints herein were filed timely, therefore none of the ship-
ments are time barred. The reparation claimed therein was cal-
culated on basis of the difference between the noncontract rate paid
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and the contract rate sought, applied to the weight of the shipments
involved.

The amounts agreed upon in settlement of the claims are equivalent
to the reparation originally sought plus a nominal amount of interest.

Premises considered, an order will be entered dismissing the com-
plaints, with prejudice, as to respondents named in the Stipulation
and Agreement only. This action should not be construed as an ap-
proval of any particular amount of interest on the claims involved ; and
1s without, prejudice to any findings which may be made with reference
to the remaining claims for repavation against any remaining
respondent.

(Signed) Gus O. Basmam
Presiding Eraminer.

June 19, 1964,
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No. 1096
THE NorTHERN Pan-AmEerica Ling, A/S (NoraL LiNg)
.

Moore-McCorMack Lines, INC., ET AL.

Decided July 20, 1964

‘Nopal Line’s share of the revenues from the carriage of coffee from Brazil
to U.S. Gulf ports fixed under Agreement No. 9040 found to be unjustly
discriminatory and unfair within tthe meaning of section 15.

Thomas K. Roche and Sanford C. Miller for complainant Nopal
Line.

W. B. Ewers for respondent Moore-McCormack Lines.

Frank J. McConnell for respondent Lloyd Brasileiro.

Seymour H. Kligler for respondent Empresa Lineas Maritimas
Argentinas (E.L.M.A.),

Donald Macleay, Harold Mesirow, and Edward S. Bagley for re-
spondent Delta Line.

Edwin Longcope for respondent Brodin Line.

Donald D. Webster for respondents Columbus Line, Ivaran Lines,
and Holland Pan-American Line.

Elmer C. Maddy for respondent Norton Line.

James N. Jacobi for respondent Montemar.

John R. Mahoney for Wilbur Van Emburg, Administrator, Brazil,
United States Coffee Agreement (not a respondent).

Frank W. Gormley and Robert J. Blackwell, Hearing Counsel.

Benjamin A. T'heeman, Hearing Examiner.

REPORT

By Joun Haruieg, Chairman and James V. Day, Commissioner:
This proceeding arises out of a complaint filed by Northern Pan-

America Lines, A/S (Nopal), alleging primarily that the Brazil/

TTnited Statee Coffee A oreement (A oreement 9040) e nninetlv die-
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criminatory and unfair as between carriers in violation of sections 15
and 16 of the Shipping Act, 1916.*

The Examiner, in his initial decision, found that complainant had
failed to show that Agreement 9040 violated sections 15 and 16 of the
Act, and that the complaint should be dismissed. The proceeding is
before us on exceptions to the initial decision.

Before proceeding to a resolution of the issues set forth in the com-
plaint, some preliminary discussion of the parties to this proceeding
and their participation herein is necessary. While Nopal’s complaint
1s directed only to its percentage allocation or share in the Gulf pool,
1t neverthless named as respondents to the complaint all signatories to
Agreement 9040, including certain lines which were participants in
the Atlantic pool but not the Gulf pool. The parties and their partici-
pation in the proceeding are as follows:

There are four lines participating in the Gulf pool: Nopal Line,
the complainant; and three respondents in this proceeding, Delta
Steamship Lines (Delta), Lloyd Brasileiro (Patrimonio Nacional)
(Lloyd), and Empresa Lineas Maritimas Argentinas (E.L.M.A.).

Complainant, Nopal, is a Norwegian corporation operating Nor-
weglan-flag vessels, some of which are owned and others chartered by
A /S Sobral, which owns 97 percent of the stock of Nopal. The stock
of A/S Sobral, a Norwegian corporation, is owned by members of the
Lotentzen family. Its vesselsgenerally proceed southbound from Gulf
ports in the United States and Mexico to ports in Brazil, Uruguay,
and Argentina, on the east coast of South America, and thereafter
northbound from Argentina, Uruguay, and Brazil to Gulf of Mexico
ports. Nopal entered the trade in 1949, at which time all of its coffee
carryings were on chartered vessels. From that time through the
end of 1962 (the last full year of operations covered by this record),
its proportion of sailings on owned vessels has constantly increased in
relation to its charter operations so that by 1962, 22 of its 28 sailings
from Brazil to U.S. Gulf ports were with owned vessels. In 1962,
revenues from the carriage of coffee accounted for 95 percent of
Nopal’s total revenue from all cargoes carried northbound from
Brazil, and 63.5 percent of its northbound gross freight revenues from

1A copy of Agrecment 9040 is attached as app. A hereto. The agreement is discussed
in detail where pertinent; however, generally speaking, it provides for the pooling of
revenues derived from the carriage of coffee from Brazil to U.S. Gulf and Atlantic ports.
Since its inception the Brazil/United States coffee pool has been divided into two “money”
pools: (1) The Gulf pool providing for pooling of revenues on coffee carried from Brazil
to U.S. Gulf ports, and (2) The Atlantic pool providing for the pooling of revenues on
coffee carried from Brazil to U.S. Atlantic ports. Under the agreement each signatory
is required to maintain a minimum number of sailings and is assigned a percentage of the
revenues realized from the total amount of coffee carried by all signatories. Failure to
provide the required minimum service results in a proportionate reduction of the per-
centage allocation. Eligibility for participation in the pool is conditioned upon member-
ship in the Brazil/United States-Canada Freight Conference and an applicant must be
approved by three-quarters of the pool membership.
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South America. It is the second largest carrier of coffee in the Gulf
trade and generally maintains a fortnightly service.

Delta is a subsidized American-flag carrier and, like Nopal, is
engaged in the trade between U.S. Gulf ports and ports in Brazil, Uru-
guay and Argentina on the east coast of South America. It has been
engaged in the carriage of coffee from Brazil to U.S. Gulf ports since
1919, and is the largest carrier of coffee in that trade. It is the only
Gulf carrier which transports coffee on passenger vessels as well as
freighters. Since 1949 its utilization of chartered tonnage has been
minimal. Tt operates about four sailings per month in the coffee trade
from Brazil to U.S. Gulf ports. From 1959 to 1963, its coffee carryings
constituted an average of 63.8 percent of ifs total revenue northbound
and southbound combined.

Lloyd is owned and controlled by the Republic of Brazil. At its
head is a director appointed by the President of Brazil, assisted by a
commercial superintendent appointed by the Minister of Transporta-
tion. It operates in the name of the Brazilian Government and is
required to carry out governmental policy, which dictates that Lloyd’s
vessels call at ports in Brazil to transport cargoes from which the
earnings are poor. In order to further the growth of industry in
Brazil, Lloyd must each year visit many of these ports which the
other carriers in the trade do not visit because they are unprofitable.
As a result of such lengthened itineraries, Lloyd’s operations are sub-
sidized by the Brazilian Government and the transit time of Lloyd’s
vessels in this trade has more than doubled from 1955 to 1963.

Lloyd is the oldest carrier in the trade. It isthe only one of the Gulf
carriers in this trade whose vessels do not call-at ports i Uruguay
or Argentina as part of their round-trip voyages. It offers an aver-
age of about two sailings per month in the trade with owned tonnage.
For the period from 1959 through 1962, its total coffee carryings were
the smallest of the four Guilf carriers.

E.L.M.A. is owned and controlled by the Republic of Argentina
in a manner similar to that by which Lloyd is owned and controlled
by Brazil. E.L.M.A. is an instrument of policy of Argentina and is
required to further the development of that country’s foreign com-
merce. Its transportation services are directed by its president who
is appointed by the President of Argentina, subject to confirmation
by the Argentine Senate. By a series of transactions it is the successor
to Cia. Argentina de Navegacion Dodero, S.A., which commenced
carriage of coffee in the trade in 1948. Dodero was purchased by the
Government of Argentina in 1949 and in 1954 its name was changed
to Flota Argentina de Navegacion de Ultramar (F.A.N.U.). In 1961,
F.A.N.U. was merged with Flota Mercante del Estado and became
ELM.A. ELM.A. had approximately 12 sailings per year in the

LS EMNMC
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trade from 1959 through 1962 and averaged the third largest carriage
in the trade.

The other respondents to this proceeding are common carriers
participating in the coffee trade from Brazil to U.S. Atlantic ports.

Brodin Line, flying the Swedish flag, entered in effect a general
denial to the complaint. Generally, its p051t10n was in agreement
with the Gulf respondents. Its participation in the proceedings was
limited, and it presented no evidence.

Montemmr 1s an entity of the Uruguayan Government. It became
a member of the Atlantic pool in M‘LI‘Oh 1963, when it signed Agree-
ment No. 9040. Montemar’s pmrtlclpa,tlon in the proceeding was
limited to the filing of an answer which in effect set forth a general
denial.

Moore-McCormack Lines, Inc. (Mormac) is a private U.S. corpora-
tion operating under the U. S flag. Like Delta Line, it operates under
a subsidy agreement with the U. S Government. Mormac entered in
effect a general denial to the complaint, and took part in the pro-
ceedings to show that Mormac, in its corporate capacity, did not par-
ticipate in the Gulf pool negotiations but that any such participation
was by Mormac representatives as individuals and not in their repre-
sentative capacity when so doing. Mormac’s position supported that
of the gulf respondents.

Torm Lines, flying the Danish flag, took no part in the proceeding.
Torm stated that since it does not serve the Gulf ports, it would re-
frain from comment because the dispute was confined to lines serving
the Gulf ports, but in stating its position in a letter to the Examiner
wrote: “In reply, please note that we fully understand and sym-
pathize with Nopal’s views in this matter.”

Columbus Line, flying the West German flag, Ivaran Lines, flying
the Norwegian ﬂ% , Holland Pan-American Lme flying the Net 1e1-
lands flag, and Norton Line, flying the Swedish flag appeared by attor-
neys. They filed no answer to the complaint and presented no evi-
dence but participated actively in cross-examination and argument.
The position of these respondents generally supported that of Nopal
Line.

Carriers participating in the coffee trade were generally referred
to by the conference as either “national flag” or “third flag” carriers.
A carrier was considered “national flag” if it flew the flag of the coun-
try of origin or destination of the coffee (Brazil or the United States) ;
or if the carrier was a government-owned line of a South American
country within the conference trading limits; i.e., Brazil, Uruguay,
or Argentina. Mr. Lorentzen of Nopal Line testified that in his opin-
ion EL.M.A. (Argentina) and Montemar (Uruguay) should not be
considered as “national flag,” but never expressed this view to the

< WAT O
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conference. E.L.M.A.s agent claimed that E.LL.M.A. was entitled to
the “special consideration” accorded national flag lines, since it has
“obligations to the development of the Argentine trade and traffic
which restrict her commercial activities to a degree, and she performs
essential traffic development service for * * * many branches of the
Argentine Government * * *.”

In the Gulf pool, Delta Line, Lloyd, and E.L.M.A. are considered
and designated “national flag,” and Nopal Line is the only third flag
line. In the Atlantic pool, Mormac, Lloyd, E.L.M.A. and Montemar
are considered “national flag,” and Brodin Line, Columbus Line, Iva-
ran Lines, Holland Pan-American Line, Norton Line, and Torm Line
are “third flag” lines.

The pooling agreement here in issue (Agreement 9040) was ap-
proved by the Commission on June 11, 1963, with the condition that it
be modified by adding the following provision:

“% % 2 provided that no monies shall be paid into the escrow fund established
by the agreement, nor shall any monies be distributed from such fund or other-
wise among the parties, until such time as the Commission issues its final
decision in Docket No. 1096, and provided further that distribution at that time
shall be made in accordance with such decision.”

The parties to 9040 agreed to the said modification and 9040, as modi-
fied, became effective on August 22, 1963.

Nopal is not opposed to the principle of pooling embodied in Agree-
ment 9040, but claims that the share of the trade allocated to it under
the agreement is unreasonably low, considering its history of past
coffee carryings. Nopal alleges that Agreement 9040 will deprive it
of substantial revenue from the carriage of coffee, and that its share in
the pool is discriminatory, detrimental to the commerce of the United
States, and in violation of sections 15 and 16 of the Shipping Act,
1916, as amended. Its prayer for relief seeks a Commission order
“modifying proposed Agreement No. 3040 so as to accord to Nopal Line
a fair and nondiscriminatory share in the Gulf money pool, and ap-
proving said proposed Agreement No. 9040 as so modified; or, in the
alternative, disapproving said agreement unless the proposed parties
thereto so modify said agreement, together with such other and further
relief as the Commission shall deem just and proper.”

Following Nopal’s complaint four respondents (Norton Line, Co-
lumbus, Ivaran, and Holland Pan-American Line) signatories of
Agreement 9040 participating in the Atlantic pool petitioned the Com-
mission for a declaratory order resolving the following questions:
“Controversy No. 1

“Whether, under Sec. 15, Shipping Act, 1916, the Commission can approve &
pooling agreement among ccean common carriers when it is admitted by a num-

ber of members of the proposed pool that the shares therein have been allocated
on a basis which is designed to and does accord (a) preferred status to certain
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carriers because their vessels fly the flags of either the importing or exporting
nation (so-called ‘national flag’ lines), and (b) in relation to those carriers,
prejudiced status to certain other carriers because their vessels fly the flags of
other nations (so-called ‘third flag’ lines) ?

Controversy No.2

“Whether, when a pooling agreement approved by the Commission provides
that the agreement shall be effective through a certain date and that thereafter,
in negotiating an exténsion of the agreement, ‘the percentages and minimum
sailings shall be subject to review and adjustment taking into consideration the
service and carryings during the past two (2) year period, any members or
group of members of the pool may ‘refuse to consider’ the services and carryings
of anotlier member or group of members during the past two year period?”

The Commission denied the petition for a declaratory order stating
that the issues presented were capable of resolution in Docket 1096,
the present proceeding. During the hearing, the Examiner excluded
evidence pertaining to the allegedly discriminatory effect of the At-
lantic pool, and confined the proceedings to the issues involved in the
Gulf pool.

Brazil is the world’s principal producer of coffee, and the United
States is Brazil’s chief customer, importing about 8 million bags per
year. The conference rate for transportation of coffee has been sta-
bilized at $2.50 per bag, but a tariff revision recently filed with the
Commission has increased this rate to $3. Thus, prior to this recent
increase, the yearly freight on the coffee to the United States was
about $20 million. Durmg 1962 the value of coffee imported to the
United States was about $362,528,000. The United States is the only
nation that permits the entry of coffee without import duty. The
coffee trade provides about 70 percent of Brazil’s foreign exchange,
and Brazil considers this the mainstay of its exchange structure.

In the Jatter part of 1959 rumors, allegations, and complaints of
malpractices spread in the trade, and the Chairman of the Green Coffee
Association, a shipper group, complained to the conference about these
practices. From this the conference members foresaw the breakup of
the conference and a damaging rate war in the offing.*

In May 1960, a conference meeting was called for the purpose of
discussing these problems and agreeing on appropriate remedies.
Prior to this meeting, Captain Clark, president of Delta Lines, dis-
cussed the possibility of a pool with the conference chairman, and
was told that “anything [Clark] could do to bring order out of chaos
might be the salvation of the conference.”

Prior to this meeting, a caucus of the national flag lines was held
during which Captain Clark presented his proposal to the other lines
in attendance. The representatives of Lloyd, the Brazilian line, and

¢ While the record clearly shows that malpractices were rumored, and complained of,
nothing therein indicates whether or not any malpractices were in faet engaged in.
8 F.M.C.
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E.L.M.A. were initially hostile to the pool proposal, but subsequently
agreed in principle to the establishment of a pool. An initial memo-
randum was then prepared by the national flag conferees for sub-
mission to the conference as a whole. The memorandum did not
purport to be an agreement among national flag lines, nor were its
terms necessarily agreeable to any of them. Rather, this initial pro-
posal was designed to be presented to the conference as a point of
departure for further discussion. The proposal provided for two
pools of coffee carryings from Brazil to the United States, one for the
Atlantic ports and one for the Gulf ports. The pool shares allotted
for the Gulf were : Delta Line, 59 percent ; Lloyd, 19 percent ; F.A.N.U.,
9 percent ; Nopal Line, 13 percent.®> The quotas were purportedly ar-
rived at by striking an average for the 10 previous years, excluding
1959 ¢ as a year which was considered by some to be atypical because
of alleged malpractices, and considering among other factors each
carrier’s “past service, cubic capacity, frequency and number of sail-
ings, pioneering effort, and over-all length of service.”

It was during the discussions on this proposal, the Brazilian dele-
gation first made known its position that Lloyd was entitled to an
allocation of 50 percent because of its status as a national flag line
and more particularly because Brazil was the exporting country.
Lloyd subsequently retreated from this position but stood firm in its
insistence that in no event would it accept a quota lower than a third
flag carrier, which in practical terms meant that despite any differ-
ences that might exist in past carryings between Lloyd and Nopal,
Lloyd would insist on a quota at least equal to Nopal’s. Nopal main-
tained that considerably more weight be given to past carryings.
According to statistics before the parties at the time of these discus-
sions, Nopal had carried 29.4 percent of the coffee between April 1,
1959, and Maxrch 31, 1960. Nopal agreed to accept a quota of 26 per-
cent, but a final offer of 19 percent made by the other Gulf carriers was
refused by Nopal. InJuly 1960, as a result of Nopal’s refusal to accept
the 19 percent allocation, a coffee pool was formed by the other three
Gulf carriers without Nopal (Agreement 8505).5 Nopal continued
to carry coffee outside the pool at conference rates (Nopal was still a
conference member albeit not a pool participant).

Despite the remedial effect the pool was expected to have on the
coffee trade, rumors of malpractice continued, and it was about this
time that so-called “outsiders” began to appear on berth, i.e., non-
conference nonpool carriers loading coffee.

3 This initial memorandum also proposed pool shares for an Atlantic pool.

¢ Some conflict appears in the record as to whether the year 1959 or 1960 was excluded

in computing the 10-year average. The distinction is not crucial to our decision herein.
8 Agreement 8505 also had a separate pool for the Atlantie,

8 FM.C.
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On Qctober 13, 1960, the Brazilian Government’s Superintendent of
Money and Credit issued a decree known as SUMOC 202, which read
in pertinent part as follows:

1. Brazilian export products with destination United States of America or
Canada will be transported exclusively by shipping companies which are mem-
bers of the Brazil/United States/Canada Freight Conference.

3. In the case of products which transportation is regulated by specific accords
or agreements between member lines of the conference signed under the aus-
pices of the above conference and not rejected by the Brazilian authorities, load-
ing of these products will be effected exclusively on vessels of those shipping
companies that are signatories of said accords or agreements.

SUMOC 202 had and still has the force of law in Brazil.

Put in its essential terms, SUMOC 202 prohibited the carrying of
coffee by any carrier who was not a member of the pool. Despite
Nopal’s success in persuading shippers to request Brazilian authorities
to allow Nopal’s service to continue, and despite its attempts, without
success, to persuade the conference to intervene on its behalf, the Bra-
zilian Government refused to rescind or modify the decree and as of
October 21, 1960, its effective date, Nopal could no longer load coffee
at Brazilian ports.

Shortly after the promulgation of SUMOC 202, the coffee pool
administrator at the request of Delta Line urged nonpool members to
apply for membership in the coffee pool. On November 7, 1960, Nopal
made its application and on November 11, 1960, a meeting of the Gulf
carriers was held in Rio to consider that application. Prior to that
meeting the President of Delta Line met with the Director of Lloyd
and urged Nopal’s prompt admission to the pool. At the November
11 meeting the Gulf lines were receptive to Nopal’s admission, but
there were no specific discussions of pool quotas.

During the next few days, however, the hard bargaining took place.
Lloyd’s position remained firm. While it continued to assert that it
was entitled to 50 percent of the trade, Lloyd flatly refused to accept
a lesser percentage than Nopal. F.A.N.U., the Argentine line, made
an oral proposal to allot Delta 50 percent, Lloyd 25 percent, Nopal 15
percent and I.A.N.U. 10 percent.

Delta’s proposal, while not making specific recommendation as to
quotas, set forth what it considered to be appropriate factors in arriv-
ing at quotas. Itsproposal stated in pertinent part:

% ® * * * % ®

D. Allocation of percentages should be based on:

(1) Previous experience over a representative number of years, with due
weight to pioneering effort.
(2) National interest.

8 F.M.C.
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Previous Experience

As a first step, we suggest a review of previous experience, and we attach
statisties covering carryings of coffee by Gulf Lines during the past 10 years
* * *  We feel a good deal of weight should be given to the 10-year averages,
and that little, if any, weight be given to the year 1960, due to the unusual
circumstances, including malpractices prevailing during the past 10 months.
It is imperative that agreement be reached on previous experience (the number
of years) before proceeding to discusss future divisions. We believe a minimum
period of five (5) years’ experience should be offered as a basis for negotiations.
National Interests

It is our opinion that Lloyde Brasiliero, as an instrument of policy of the
Brazilian Government, should receive special consideration on the basis of both
national interest as well as its position as the oldest carrier in the trade * * *.°
Delta Line Proposal

We are agreeable to accept a substantial reduction in the last complete five
(5) years’ average carryings by Delta Line, in favor of the legitimate aims of
Lloyde Brasiliero, provided Nopal Line will also agree to a similar reduction
in favor of Lloyde Brasiliero.

Nopal countered with a proposal based on an estimate that 2,600,000
bags of coffee would move annually from Brazil to U.S. Gulf ports.
Of the 2,600,000 bags, Lloyd would be guaranteed 375,000 bags, and
F.A.N.U. 150,000 bags, based on 15 sailings per year for each of the
above lines. Should Lloyd and F.A.N.U. fail to carry 375,000 bags
and 150,000 bags, respectively, the deficit up to those amounts would
be paid at $1.00 per bag, by Delta and Nopal, in proportion to their
actual carryings. Under this proposal Nopal proposed to limit its
sailings to 26 per year.

Nopal’s proposal was strongly opposed by both Delta and Lloyd.
Among the reasons given by Delta for its opposition was its belief
that “the proposed limitation of service would probably be interpreted
as an unwarranted restriction of trade, and therefore illegal.”

Finally, on November 23, 1960, after considerable negotiation dur-
ing the course of the previous week, agreement was reached, and an
informal statement of agreement was executed by the parties, which
became Agreement 8505-1. As finally executed the agreement pro-
vided for a percentage allocation of the revenue from the total coffee
transported by the parties to the agreement. Excluded from the com-
putations were the carryings on Delta Line’s passenger vessels up to
23.5 percent of the total Gulf carryings.” The revenue from Delta’s

8 Delta's proposal under this National Interests heading went on to point out that the
national interests of the United States and Argentina were also entitled to consideration
1n allocating quotas. Although not an exporter of coffee the national interest of Argen-
tina was thought entitled to consideration because Argentina was within the scope of
the conference trading area.

T Under the prior agreement (8505) Delta was allowed to exclude 800,000 bags from the
pool carried on passenger vessels. This would normally be a greater exclusion than the
23.59% excluded under Agreement 8505-1. This represented a concession by Delta. In
order to get full advantage from this exclusion, Delta actually had to carry 23.5% of the

total movement to the Gulf on its passenger vessels. If it carried less, only the amount it
actually carried would be excluded.
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passenger vessel carryings beyond the 23.5 percent was placed in the
general pool. The revenues thus pooled after a deduction by each line
of $1.15 per bag for handling charges, were divided as follows:

Percent
Delta XLine ... ____ _— e e ————————————— 38. 64
Lloyd Brasileiro ——— ——— - - 235.37
Nopal Line_ . ____ - e 25. 37
F.AN.U. (ELM.A.) e 810.62

In order to qualify for the percentages specified above, the follow-
ing minimum sailings, during each 6-month pool accounting period,
were to be maintained :

Delta o e e m e — e — e 13
L10¥d e _— - - 12
Nopal ___ e - 12
F.ANU. (ELMA)) — — e 6

If any line failed to provide its minimum sailings, the percentage
allocated to it was to be reduced in direct proportion to its reduction
in service and the surrendered portion was to be allocated to the other
lines in ratio to their percentage quota allocations.

However, as a concession to Nopal, Delta accepted a 50 percent re-
duction in whatever compensation might accrue to them by reason of
noncompliance by the other pool members with the specified minimum
sailing requirements, and E.L.M.A. accepted a similar reduction of
3314 percent.

Nopal expressed dissatisfaction with its quota but was told that
its record did not entitle it to more, that the national flag lines had
“g certain right in the trade” which Nopal did not have, and that in
any event Lloyd would not permit Nopal to have 2 higher quota than
Lloyd.

A provision which was later to give rise to much controversy was
embodied in Article 18 of Agreement 8505-1 and read in pertinent
part:

* * = This Agreement and percentages established herein shall be effective
through August 29, 1962. Thereafter the percentages and minimum sailings
shall be subject to review and adjustment taking into consideration the service
and carryings during the past two (2) year period.®

As a condition of Nopal’s acceptance of the agreement, Lloyd im-
mediately advised Brazilian authorities that Nopal was now a pool

8 These percentages total 1009%. It is to be noted that this does not represent the total
Gulf carryings. The latter include the carryings of Delta Line's passenger vessels. On
the basis of total Gulf carryings these percentages become Delta Line, 53.06% ; E.L.M.A.,
8.12% ; Lloyd, 19.41% ; and Nopal Line, 19.419%. Figures and percentages hereinbefore
and hereinafter referred to, unless otherwise specified, refer to and are based on total Gulf
carryings.

? A 6-month extension to Agreement 8505-1, designated as Agreement 8505-2, was later
approved by the Commission. Pursuant to the latter agreement, the Aug. 29, 1962, date
found in art. 18 was changed to Feb. 28, 1963.
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member, and therefore eligible to lift coffee. The ban was lifted and
Nopal was back on the berth.

The combination of SUMOC 202 and the pool was apparently an
effective one and during the period of 8505-1 rumors of malpractice
disappeared from the trade as, of course, did all so-called “outsiders.”

Since Agreement 8505-1 had an expiration date of August 29, 1962,
a meeting of principals was scheduled for June 1962, in New York, to
consider, among other things, the extension of the coffee pool.

In February/March 1962, Delta Line and Mormac arranged through
their respective representatives in Brazil that an invitation be issued
to Lloyd’s representatives for a meeting in New York in advance of
the scheduled meeting. As a result, Commandante Loris, Commercial
Superintendent of Lloyd, and several other Lloyd officials met, with
Messrs. Clark of Delta Line, and Mattman, Vice President of Mormac,
several times in May 1962, the main topic of discussion being the desire
of Lloyd to transfer the seat of the Conference to Brazil in order to
enhance the prestige of that country. Both Delta and Mormac agreed
to support the move. Some discussion of pool quetas also took place
between these national flag carriers, but apparently no conclusions were
reached.

At the June 1962 principals’ meeting Commandante Loris’ proposal
to transfer the seat of the Conference to Brazil was approved, and a
further proposal was made by Lloyd to extend the pool for 6 months,
so that Conference machinery could be set up in Rio, and the first
meeting to be held in Rio would be the renegotiation of the pool.
Nopal made no objection to transferring the base of the Conference,
but did express its reluctance to agree to any extension. Nopal stated
that since it considered its quota under Agreement 8505-1 to be in-
adequate, and had relied on Article 18 of the agreement to get an up-
ward revision of its quota as of August 29, 1962 (the terminal date
of Agreement 8505-1), any extension of that date would be “a very
definite hardship.” After expressing these views at the meeting,
however, Nopal joined with the other principals in approving the ex-
tension of the pool to February 28, 1963.2° Nopal was assured by
Commandante Loris of Lloyd, that Article 18 would be fully discussed
when the principals convened in Rio.

The principals met in January/February 1963 against a background
of the following history of coffee carryings in the Gulf trade: **

1. Although Nopal’s quota under Agreement 9040 was 19.41 percent, its carry-
ings during the pool period (November 23, 1960-December 31, 1962) averaged

10 This extension was approved by the Commission on Jan. 31, 1963, as Agreement 8505-2.

T A table setting forth the sailings and carryings of the Gulf carriers from Nov. 23,
1960 to Dec. 31, 1962, the latest figure available to the principals at the Rio meeting, is
attached hereto as app. A. A table showing the financial results of Agreement 8505-1
through Dec. 31, 1962, is attached hereto as app. B.
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25.5 percent. During this period its carryings consistently increased and ranged
from a low of 19.90 percent for the period November 23, 1960-August 28, 1961,
to a high of 31.99 percent for the 4 months from August 29, 1962 to December 31,
1962.

2. As a result of carryings considerably in excess of its quota, Nopal for the
period November 23, 1960-December 31, 1962, was the principal contributor to the
pool, and paid $449,920.74 * into the pool—as against payments by Delta and
E.L.M.A. of $383,155.19 and $734.58, respectively. Under the agreement, Lloyd
(who actually carried a lower percentage of the coffee during the pool period
than any of the Gulf participants) received $833,810.51.

3. Nopal’s contribution per bag carried during the above period was 34.4 cents,
Delta’s was 12.6 cents and E.L.M.A.’s 0.2 cents per bag. Lloyd, during the
period in question, received $2.16 for each bag it carried.

4. Nopal entered the Brazil-United States Gulf coffee trade in 1949. Its annual
carryings since that year were as follows:

Percent Percent
1949 4.8 1956 e 18. 4
1950 . 7.6 1957 o 19.9
1951 o 7.7 1958 21.9
1982 . 13 1959 o 27.3
1958 15.8 1960 oo 24.9
1954 12. 4 1961 oo 24. 8
1935 __ R, 13.3 1962 27.7

As can be readily observed, these latter figures with some slight
fluctuation show a consistent upward trend.

The January/February 1963 meeting of principals was the scene of
many days of difficult negotiation. The negotiations took place both
at plenary meetings of all coffee pool participants, both Atlantic and
Gulf, and at caucuses at which Atlantic and Gulf lines met. separately
to negotiate quotas for their respective pools.

Disagreement between the national flag lines and the third flag
lines with regard to the application and effect of Article 18 on the
quotas for the new period occurred on the first day and continued
throughout the conference.

Nopal Line pointed out that its carryings for the preceding few
months averaged about 32 percent of the total Gulf carryings but that
its average for the total pool period was about 25.5 percent. On this
basis Nopal contended that Article 18 entitled it to a higher quota than
its old one and stated it was willing to accept 25.5 percent of the total
Gulf carryings. Nopal Line recognized the fact that the primary
purpose for which the pool had been formed was being achieved, but
took the position that Lloyd had “received a tremendous (money)

322 This figure does not represent the amount actually paid by Nopal, but the amount
payable. The record shows that as of July 23, 1963, the date testimony was given relating
to Nopal's payments into the pool, Nopal had not yet made payment into the pool of

$290,918.25, the amount due for the ‘6-months period ending Feb, 28, 1963.
13 Comparative figures for the other Gulf carriers appear in app. C.

8 FMC.
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tribute from us and it is about time that we finish with this.” Delta
Line, Lloyd, and E.L.M.A. stated that, although each of them wanted
a quota increase, each was willing to continue with the quotas as negoti-
ated in Agreement No. 8505-1. Lloyd reasserted its position that it
wanted 50 percent of the trade, but would not insist on that figure
because its national obligations not only prevented it from carrying
50 percent but also prevented it from carrying even the 19.41 percent
quota 1t had received under Agreement 8505-1. Lloyd maintained,
however, that it had special rights and was entitled to special con-
siderations as a national flag line to which Nopal was not entitled
because of its position as a third flag line. It was apparently Lloyd’s
view that because Brazil was the exporting country, Lloyd was entitled
to greater preferment than even the other national flag lines. Lloyd
reiterated that in no event would it accept a quota less than Nopal
Line’s in the Gulf. Delta stated that it, too, was an over-carrier, and
was seeking an increase in the quota of carryings for its passenger
vessels to a little less than the 800,000 bag figure it had under Agree-
ment No. 8505. E.L.M.A. adopted the flat position that it would take
nothing less than the quota it already had, on the basis of its past serv-
ice and carryings and its position as a national flag line.

These positions taken by the Gulf national flag lines were discussed
and reached at two meetings at which no representative of Nopal Line
was present. The first such meeting was held the night of the first
day of the principals’ meeting, and among the items discussed were
the advisability of a new pool as distinguished from an extension of
the old; the desire of each line for a greater quota; the fact that each
was prepared to agree to the previous percentage; and the applica-
bility of Article 18. At the second meeting of the national flag lines,
about 5 days later, concern over the lack of progress at the principals’
meeting was expressed and the three lines considered the possibility
of forming a new pool without Nopal should it refuse to accept the
offer of the national flag lines.

The discussion at the principals’ meeting had made no headway.
No party was willing to make any further concession, and faced with
an apparent impasse, Captain Clark proposed that each line retain
the same quota it held under Agreement 8505-1. In response to
Nopal’s protests, Captain Clark stated :

“I would like to remind Mr. Lorentzen of the sequence of events, which he
has apparently not understood. Delta has made its position clear: We would
be prepared to stay within our present quota with the understanding that the
passenger ships must receive a fair allowance. E.L.M.A. has also made its
statement. Lloyd said that, if Nopal asked for a percentual increase, they would
have to follow this procedure too. We have told Mr. Lorentzen that he hag
reached a level beyond which he cannot go. Isn't that clear enough now?”

8 F.M.C.
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At a caucus of the Gulf lines held February 4, Nopal was informed
that a new pool without Nopal would be formed if it would not
accept its present quota by noon of the next day.

Captain Lorentzen protested at the plenary meeting that:

“* * * it was plainly explained to us what will happen if we did not join
or maintain or accept the offer made to us * * * we understand the difficult
position of Lloyd in this trade and we feel that, instead of working on quotas
and insisting on the emphasis on quotas we should try to find some way of
eliminating the incredible situation of when national lines do not get cargo.
‘We are perfectly open and willing to explore any avenue we can find * * *
because we believe * * * that the present percentage system, with large pay-
ments passing from one line to the other, is not healthy and is not in the best
interests of the commerce of Brazil or the United States * * *, During that
discussion this misunderstanding of our position came out, namely when we are
insisting on consideration of Article 18 we do not expect or insist or hope for 100
percent consideration of our carryings in the adjustment to be made. We do
expect some consideration * * *.”

The following morning Captain Clark advised the meeting that
the Gulf pool situation was settled as far as the national lines were
concerned and that they were waiting only for Nopal Line’s reply.
Mr. Lorentzen restated his belief that Nopal’s rights under Article
18 had been abrogated but accepted the quota offered, stating :

“* * * yesterday afternoon, in definite words, we were told that, if we don't
accept the status-quo by noon today, a new pool will be organized without Nopal
line. We must strongly protest against this kind of treatment, but, in view
of the existence of regulations such as Sumoc 202, we have no alternative left
to us. Nopal will sign only because refusal to do so will shut them off from the
coffee trade.

The remainder of the next 2 days were spent in drafting Agreement
No. 9040 and the issue arose as to whether the new agreement should
take the form of an extension of Agreement 8505, or a completely new
pool. Captain Lorentzen participated actively in the discussions deal-
ing with, and the drafting of, the new agreement. At first Nopal
Line objected to the new pool arrangement and favored an extension,
but at Delta’s insistence, Nopal subsequently withdrew its objection
stating : “Of course we reserve all our rights under the old agreement,
where  we have them. We have no more objections against a new
pool.”

Agreement No. 9040 was drafted and distributed among the parties
for signature. Nopal Line signed and returned its copy of the
agreement to the coffee pool administrator, and in its covering letter
dated February 25, 1963, Nopal stated :

“The signature of the Northern Pan-America Line, A/S, has been affixed
under the circumstances which Mr. Per A. Lorentzen set forth in our behalf
at length at the owner’s meeting in Rio de Janeiro in January and February,
1963.”

C WM NT
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No copies of this letter were sent to the other parties either by
Nopal Line, or by the Administrator, nor did Nopal Line request the

Administrator to do so.
Thereafter, the agreement received the Commission’s conditional

approval as noted supra.

DiscussioNn AND CONCLUSIONS

Numerous exceptions to the Examiner’s initial decision have been
filed by Nopal, the complainant, by Hearing Counsel and by certain
third flag lines who are members of the Atlantic pool.**

In substance, these exceptions urge that the Examiner erred :

(1) In failing to find that Agreement 9040 is unjustly discriminatory as
between carriers, contrary to section 15 of the Act in that Nopal's share in the
zulf pool is unreasonably low and ‘wWas accepted under duress; and in failing
to find that Agreement 9040 can be approved by the Commission only if modified
to give Nopal a quota of 30 percent;

(2) In failing to find that Agreement 9040 is unjustly discriminatory between
carriers in violation of section 13, in that national flag carriers were given
preferred status in the gulf pool in relation to third flag carriers;

(3) In failing to find that the third flag carriers in the gulf pool refused to
consider Nopal’s carryings during the period Agreement 8505-1 was in effect,
that this failure abrogated Nopal’s rights under article 18 of that agreement,
and was a departure from the terms of an approved section 15 agreement;

(4) In failing to find that Agreement 9040 is detrimental to the commerce
of the United States and contrary to the public interest, in violation of section
15 of the Act;

(5) In failing to consider evidence pertaining to the Atlantic pool segment
of Agreement 9040 ;

(6) In failing to find that Agreement 9040 should be d1sapproved because a
substantial number of the parties thereto did not agree to its terms;

(7) In failing to find that the national flag carriers illegally combined to
misuse the monopoly created by SUMOC 202 against the third flag lines by
forcing them to accept unjust quotas or be excluded from the trade; and
combined to discriminate against Nopal, in violation of section 16 of the Act; and

(8) In failing to impose upon the pool’s proponents the burden of proving
its necessity.”

Arguments and exceptions to the Initial Decision not discussed
herein were considered by us and found not justified.

The main question presented here is whether the percentages allo-
cated under the gulf portion of Agreement 9040 meet the standards
of section 15 of the Act*¢ which requires the Commission to dis-

1 A single memorandum of exceptions was filed on behalf of Columbus Line, Ivaran
Lines, and Holland Pan-American Line. A separate memorandum was filed on behalf of
Norton Line.

15 Not all of the parties take every exception stated above, and where necessary to our
discussion we will identify the specific party excepting.

18 Nopal’s complaint also charges that the national flag lines unlawfully combined to
unduly prejudice Nopal in violation of sec. 168 of the Act. In view of our conclusion of
the sec. 15 issue we find it unnecessary to consider this allegation.
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approve any agreement which is unjustly discriminatory and unfair.

The Examiner concluded that, “The quota allocated to Nopal Line
in Agreement No. 9040 has not been shown to be unjustly discrimi-
natory or unfair.” For the reasons set forth herein we disagree with
the Examiner.

The record in this proceeding is clear, and the fact undisputed, that
since 1960, when SUMOC 202 compelled Nopal either to become a
member of the coffee pool or cease to carry coffee in the trade, Nopal
has been the largest contributor to that pool, both in terms of total
dollar amount contributed and amount contributed per bag of coffee
carried.'’

In short, a situation existed under Agreement 8505-1 where Nopal’s
pool quota did not nearly reflect that share of the coffee which Nopal
was able to carry and did in fact carry. But despite Nopal’s history
as a substantial contributor to this first coffee pool, its quota remained
unchanged when Agreement 9040, the subject of this proceeding, was
negotiated by the parties. Thus, unless drastic changes occur in the
trade (a likelihood which this record does not support) Nopal, should
we approve this Agreement, will once again be a substantial con-
tributor to this pool.

While it may be true that the mere fact that a party’s carryings
under a pooling agreement result in its paying large sums to other
pool members would not in and of itself render the agreement dis-
criminatory and thus compel our disapproval, other factors must
exist which justify the payments, and these factors must be consonant
with the policies and purposes of the Shipping Act.

While the record is not clear as to all of the factors considered in
reaching the precise percentages allocated under the agreement, three
such factors appear to have played the dominant role in the eyes of
the parties. They are: (1) The so-called national interest, (2) pre-
vious experience including “due weight” given to “pioneering efforts”
in the trade and (3) actual carryings under the previous pooling
agreement. We shall discuss them in that order.

I. The so-called national interest factor

Throughout the extensive negotiations culminating in Agreement
8505-1 as well as Agreement 9040, the “national flag lines,” Delta,
Lloyd, and E.L.M.A., impressed upon Nopal their position that as a

17 According to coffee pool statistics already cited herein, for the period Nov. 23, 1960,
to Dec. 31, 1962, Delta with a pool quota of 53.06 percent carried 3,042,598 bags of coffee
(59.39 percent) ; Nopal with a quota of 19.41 percent, 1,306,495 bags (25.50 percent) ;
ELMA with a quota of 8.12 percent, 388,338 bags (7.58 percent) ; and Lloyd with a quota
equal to Nopal’s, 385,755 bags (7.53 percent). The statistics further show pool pay-
ments by Delta of $383,155.19; by Nopal of $449,920.74; and by ELMA of $734.58; in
contrast to contributions received from these lines by Lloyd, in the sum of $333,810.51.

~ wm w4


mharris
Typewritten Text


NOPAL V. MOORE-McCORMACK 229

“third flag carrier” Nopal did not occupy the same status or enjoy the
same rights in the trade as a national flag line. This national interest
was an admitted factor in reaching the percentage allocated Nopal.
The Examiner concluded that the inclusion of that national interest
factor was proper. We disagree.

Every maritime nation in the world is, of course, intensely and
legitimately interested in the economic well-being of its merchant
marine. Thus, national interest plays an important part in the over-
all policies of the maritime nations. But it is of overriding impor-
tance to properly distinguish between promotional policies and regula-
tory policies. The Commission, of course, is a regulatory agency
charged by Congress with the administration of this country’s regula-
tory policy as expressed in the Shipping Act, 1916. And, while as
an arm of the U.S. Government we are of course interested in the
growth and economic well-being of our own merchant marine, we are
bound by the Shipping Act to scrupulously insure that all carriers re-
gardless of flag are accorded equal treatment under the laws we ad-
minister. As we said in Mitsui Steamship Co.—Alleged Rebates, etc.,
7TF.M.C.248 (1962) :

* * * all carriers regardless of flag or nationality are placed on equal footing
under our laws * * * Foreign flag carriers, although charged with the re-

sponsibility imposed by our laws, are also the recipients of the benefits they
confer.

Agreement 9040 by granting preferred status to the so-called national
flag carriers solely on the basis of the flag flown is contrary to this
expressly avowed policy. The Shipping Act, 1916, imposes no burden
and grants no privilege on the basis of a carrier’s nationality. To the
contrary it seeks to insure that all carriers operating in our foreign
commerce regardless of flag do so as equals. Thus, we are prohibited
under the law from approving such an agreement just as we would be
prohibited from using our regulatory powers to attempt to insure that
U.S. flag carriers received a given percentage of this country’s export
trades. We think it clear that a pooling agreement which allocates
percentages or any portions thereof on the basis of flag or national
Interest is discriminatory as between carriers within the meaning of
section 15.

I1. Length of service and pioneering efforts

Also asserted in justification of the gulf quotas were the factors of
length of service in the trade, and the so-called “pioneering efforts”
of the individual lines, and the record demonstrates that consideration
and an indeterminate amount of weight was given to these factors.

Nopal is the newest carrier in the trade, but it has carried coffee
from Brazil to U.S. Gulf ports for 14 years. During that period,
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Nopal has risen from a relatively small carrier to the second largest.
It is firmly entrenched in second position, far ahead of Lloyd and
E.L.M.A., but considerably behind Delta. Its service has been regular
and dependable. The numerous requests received by the Government
of Brazil requesting that Nopal be allowed to remain in the trade
following the adoption of SUMOC 202, while solicited by Nopal, indi-
cate a considerable amount of shipper support.

The pioneering efforts alluded to by the gulf respondents occurred
in the distant past—Delta entered the trade about 1919, and Lloyd
sometime prior to that time. E.L.M.A. entered the coffee trade in
1948 just a year ahead of Nopal. Pioneering effort, like national
interest, is a factor to which it is extremely difficult to assign a value,
particularly where as here the effort was made so long ago, and the
record contains no indication of just what value was assigned to the
pioneering efforts of Delta and Lloyd. After 14 years of dependable
service we think it most unjust that Nopal be placed in the status of a
junior member and penalized by some vague and undefined “pioneer-
ing efforts” expended several decades ago. Thus, in this instance we
consider it improper to use so-called “pioneering efforts,” as distin-
guished from carryings, as a factor in allocating percentages under
the agreement.

ITI. Actual carryings under the previous agreement

While the contentions of the parties lead to some confusion as to
whether or not actual consideration was given Nopal’s carryings under
Agreement 8505-1 and 8505-2, the record does clearly establish certain
salient points.

All of the parties agree that previous carryings are a valid factor
but they disagree as to the amount of consideration they should be
given. The heart of the controversy is Article 18 of Agreement 8505-2
which provides:

This agreement and percentages established herein shall be effective through
February 28, 1963. Thereafter, percentages and minimum sailings shall be sub-

ject to review and adjustment taking into consideration the service and the
carryings during the past two (2) year period.

Certain respondents, Columbus, Ivaran, and Holland Pan-American
Lines contend in effect that in allocating percentages under Agreement
9040 the only factors to be considered were the carryings and service
of the parties during the previous 2-year period.”® This result they
contend was dictated by Article 18. This position is supported by
Hearing Counsel. We think the Examiner was correct in rejecting
this contention. Neither the record of the negotiations nor the lan-

18 The latest statistics available to the parties at the time Agreement 9040 was negotiated
were for coffee carryings up to Dec. 31, 1962.
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guage of Article 18 dictates such an interpretation. Nopal itself is
not now contending that it expects “100 percent consideration of [its]
carryings in the adjustment to be made.” Nopal did expect and does
contend that some consideration of its past carryings was and is re-
quired under Article 18. We agree.

The gulf respondents appear to imply that some such consideration
was in fact given. However, there remains the undisputed fact that
Nopal’s percentage remained the same notwithstanding such considera-
tion if in fact it was given. We think it clear that the continuation of
the status quo was directly attributable to the consideration given the
factors dealt with in I and II above. It is equally clear that some
adjustment under Article 18 was contemplated. However, our deter-
mination that the percentages allocated were unjustly discriminatory
and unfair as between carriers is not dependent upon the existence of
Article 18. Rather it flows from the consideration of improper factors
in making the allocations.

In concluding that the use of the “national flag” and “pioneering”
factors is contrary to the provisions of section 15, we do not mean to
imply that past carryings is the sole permissible standard for allocat-
ing pool quotas. Where factors other than past carryings are em-
ployed, however, they must be acceptable ones under the act; and as
we have indicated, no such acceptable factors have been suggested to
us by the parties to this proceeding.

In his initial decision, the examiner has suggested that for the Com-
mission to set down guidelines as to the factors to be used in fixing
quotas “would be trespassing not only upon the rights of the parties
to the contract but their contractual rights as well.” We, of course,
as already indicated from the foregoing, disagree with this conclusion.
A section 15 agreement is not a private contract, Swift & Co. v. Federal
Maritime Commission 306 F. 2d 277 (CADC 1962) In re Pacific C'oast
Buropean Conference T F.M.C. 27 (1961). The rights of the parties
to such an agreement are restricted to those which this Commission
authorizes when, guided by and subject to the requirements of section
15, it approves the agreement. Thus, if the agreement does not meet
the standards of section 13, the parties have no rights to be abrogated.

While we have indicated that in reaching the quotas fixed under the
agreement the parties gave consideration to factors which are contrary
to the standards of section 13, we are not prepared on the record before
us to fix specific quotas. We will, however, grant the parties an oppor-
tunity to make adjustments in the quotas in a manner not inconsistent
with this decision.

There remain yet a few issues requiring resolution. It is alleged
that the examiner erred in failing to consider evidence pertaining to
the Atlantic pool segment of the agreement. We think this was proper
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under the terms of Nopal’s complaint.’®* However, the record indicates
that in fixing the quotas for the Atlantic pool, the parties may have
given consideration and weight to factors which were herein found to
be improper. If this be the case, we would expect the parties to re-
examine in the light of our decision here all quotas fixed under the
agreement.

Several respondents have asserted that if overcarriage under the
agreement is to be rewarded by increased quotas the very same mal-
practices which prompted the establishment of the pool will again
plague the trade and deprive shippers and carriers of the stability they
both desire.

The thrust of this argument is that malpractices may only be cur-
tailed by the absolute elimination of all competition between carriers
in the trade.

The trade in question already has an approved conference in opera-
tion to which all the parties to the pool must belong. Agreement
9040 and SUMOC 202 combine to effect an absolute prohibition against
any other carrier lifting any coffee and thus to grant a monopoly
to the four gulf carriers. Now, it seems that the final incentive to
free competition, i.e., any upward adjustment in a party’s share of the
trade, must be removed in order to preserve stability. Thus, under
the contentions of these respondents once a carrier has been allotted a
share of the trade it must forever be satisfied therewith. It seems
plain that this theory which would forever freeze quotas because of
potential rumors of possible malpractices, etc., would also preclude
any hope of a return to even the limited competition allowed under a
conference agreement.

We do not in any way intend to minimize the seriousness of mal-
practices or their effect on the desired stability in a trade. Congress
itself recognized their seriousness when it amended section 15 to
provide:

The Commission shall disapprove any such agreement, after notice and hear-
ing, on a finding of inadequate policing of the obligations under it, * * *

It would seem clear to us that an effective system of self-policing
rather than complete elimination of all competition is the solution to
rumored malpractices and alleged rebates.

For the reasons set forth above we find and conclude that the quota
or share allotted Nopal under Agreement 9040 is unjustly discrimina-
tory and unfair as between carriers within the meaning of section 15.

3 This proceeding was instituted by the filing of a complaint by Nopal requesting a
modification of its share of the gulf pool. The Atlantic lines, although free to file com-
plaints on their own behalf, failed to do so, and the issues in the proceeding were there-
fore properly confined to Nopal’s quota in the gulf pool. Since the issues raised by
exceptions 6 and 8 go beyond the scope of the complaints herein, we decline to rule
thereon.
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If the quotas fixed under the agreement were renegotiated and the
agreement were modified in a manner not inconsistent with this
opinion, we would give further consideration to the matter of
approval.

Commissioner Patterson, Concurring and Dissenting in Part:

Based on the record before me in this proceeding, my conclusions
are as follows:

First. 1 join the conclusion of Commissioners Harllee and Day re-
versing the Examiner’s approval of Agreement No. 9040, and on the
following counts their decision has my concurrence:

(a) That a pooling agreement which allocates percentages or any
portion thereof on the basis of flag or national interest is
discriminatory as between carriers within the meaning of
section 15;

(b) That Article 18 contemplated some adjustment. of Nopal’s
quota based on its carryings under Agreements No. 8505-1
and No. 8505-2 ; and

(¢) That there is discrimination in the quotas assigned to Nopal.

Second. 1 dissent from the conclusion reached by Commissioners
Harllee and Day that a modification of the agreement changing the
percentages allocated under the Gulf portion of Agreement No. 9040
may create an agreement that is in the public interest, not a detriment
to commerce, and fair as between carriers.

Third. On the following counts I conclude that Agreement No.
9040 is in violation of section 15 of the Act and should be disapproved
from the time it was entered into, namely February 27, 1963, irre-
spective of any modification:

(2) The pool quotas are unfair as between carriers.

(b) The failure to adjust quotas in accordance with the promises
made in Article 18 of Agreement No. 8505 and the excessive
payments for unperformed services are detrimental to the
commerce of the United States.

(c) The method by which the agreement was entered into 1s
against the public interest.

As regards my three conclusions as highlighted above, there are
advanced on the following pages of this report cogent reasons and
specific data related to them which support my concurrence and
dissent.

The complainant in this case (Nopal) describes itself as “a corpora-
tion organized and existing under the laws of the Kingdom of Norway
with its principal place of business at Smestad, Oslo, Norway.” Com-
plainant is a common carrier by water in the foreign commerce of the
United States, as defined in the first section of the Act, having been
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engaged since 1947 in operating ships in regular service between the
U.S. Gulf of Mexico ports and ports in Brazil in South America and
since 1949 has been in the coffee trade.

There is no question as to complainant’s status nor as to the Com-
mission’s jurisdiction.

The basic question is whether Agreement No. 9040 must be approved,
modified, or disapproved pursuant to section 15 of the Act. The
complainant does not ask for approval or disapproval, but prays that
the Commission either order modification of its share “in the Gulf
money pool” or disapprove Agreement No. 9040 “unless the proposed
parties thereto modify said Agreement.” Nevertheless, section 15
makes it the duty of the Commission to approve or disapprove under
the conditions stated therein as follows:

“The Commission shall * * * disapprove * * * any agreement * * * that it
finds to be unjustly discriminatory or unfair as between carriers, shippers, ex-
porters, importers, or ports, or between exporters from the United States and
their foreign competitors, or to operate to the detriment of the commerce of
the United States, or to be contrary to the public interest, or to be in violation
of this Act * * *”

The Commission must approve all other agreements.

Agreement No. 9040 was approved on June 11, 1963, subject to the
condition that Article 8 be modified to add the following proviso:

“* * ¥ 1o monies shall be paid into the escrow fund established by the agree-
ment, nor shall any monies be distributed from such fund or otherwise among the
parties, until such time as the Commission issues its final decision in Docket
No. 1096, and provided further that distribution at that time shall be made in
accordance with such decision.”

Thereafter the parties agreed to the modification and notified the
Commission so that its approval became effective August 22, 1963.

At that time no facts showing reasons for disapproval were present
and approval was ordered as required under the mandate that unless
the foregoing conditions are shown the Commission “shall approve all
other agreements * * *.7 After such approval the record of facts
in this docket was developed and made known to the Commission.
The further mandate of section 15 now applicable is that agreements
“whether or not previously approved” by the Commission shall by
order be disapproved if any of the stated conditions exist.

A review of this record convinces me that the agreement must now
be found (1) to be contrary to the public interest, (2) to be unfair
as between carriers, and (3) to operate to the detriment of the com-
merce of the United ‘States and that no modification of the agreement
can remedy its defects. The defects are in the circamstances under
which the agreement was entered into and is to be performed. KExcep-
tions from the provisions of the Act to protect trade against unlawful

8 F.M.C.
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restraints and monopolies, authorized under section 15 of the Act,
ought not to be extended to agreements that have not themselves been
arrived at under circumstances of genuine competition, as is the case
here.

The proposed agreement has not been modified so as to accord Nopal
a fair and nondiscriminatory share in the Gulf money pool, but the
second alternative offered in Nopal’s complaint of disapproving said
agreement unless the parties modify the agreement has been taken.

It is on the issue of modification that I disagree, because it is not
believed any modification is approvable and it is believed any further
negotiations will be futile.

The foregoing conclusion is derived from the following facts and
findings: .

1. Complainants and respondents herein are signatories to an agree-
ment establishing a conference of common carriers by water in the
foreign commerce of the United States known as the Brazil/United
States-Canada Freight Conference approved by the Commission pur-
suant to section 15 of the Act and identified as Agreement No. 5450
(Conference Agreement). The Conference covers trade inbound
from Brazil.

2. Complainant Nopal and respondents Lloyd Brasileiro
(Patrimonio Nacional) (Lloyd) and Mississippi Shipping Co., Inc.
(Delta Line) (Delta) were also three signatory parties to Federal
Maritime Board Agreement No. 8205 approved April 11, 1957, as
amended by Agreement No. 8205-1 approved October 24, 1957 (ex-
hibit 3).

This agreement was known as the Coffee ‘Stabilization Agreement.
It was terminated effective August 29, 1960.

After termination of the Coffee Stabilization Agreement, the
respondents, including Empresa Lineas Maritimas Argentina
(E.L.M.A.), were parties to 2 new agreement called the Brazil/United
States Coffee Agreement No. 8505 (exhibit 4) approved August 29,
1960. The coffee agreement was amended by Agreement No. 8505-1
approved February 12, 1962, to include complainant Nopal as a
participant effective “on and after November 23,1960 and terminating
August 29, 1962 (exhibit 5). The coffee agreement was further
amended by Agreement No. 8505-2 approved January 31, 1962, to
terminate February 28, 1963 (exhibit 6). The coffee agreement is
what is generally referred to as the pooling agreement. The pooling
agreement recited, insofar as relevant to the complaint herein, that the
parties were engaged in the carriage of coffee from Brazil to U.S. Gulf
of Mexico ports.

3. Respondent Lloyd is owned and operated by the Republic of
the United States of Brazil. It cannot be divorced from the Brazil-

© AL
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ian Government. Lloyd has as its head a director who is appointed
by the President of the Republic and is directly subordinate to the
Brazilian Ministry of Transportation and Public Works. The di-
rector is assisted by a commercial superintendent who carries out the
policies of the Brazilian Government in the administration of his
duties. Lloyd is also subordinate to other government agencies.
(Tr., 1525-26.)

4. On October 21, 1960, “The Superintendence of Money and Credit
[an agency of the Govemment of Brazil] upon the decision of the
Council, at the meeting of October 13th, taking into consideration
Article 3, Line H, and Article 6 of Decree Law 7293 of February 2,
1945 * * *» resolved:

“1. Brazilian export products with destination United States of America or
Canada will be transported exclusively by shipping companies which are members
of the Brazil/United States/Canada Freight Conference * * *

“3 In the case of products which transportation is regulated by specific ac-
cords or agreements between member lines of that conference signed under the
auspices of the above conference and not rejected by the Brazilian authorities,
loading of these products will be effected exclusively on vessels of those shipping
companies that are signatories of said accords or agreements.

“4. Item 3 referred to above does not apply to accords or agreements in which
the Brazilian flag does not participate.

“35. The issuance of loading permits by the Bank of Brazil Bank Fiscalization
(FIBAN) will depend also on the observance of this instruction besides the
other requirements presently in effect * * *.”

The foregoing is titled “Transportation Regulations on Commodi-
ties Exported to the United States and Canada—Sumoc Instruction
202” and is herein referred to as “SUMOC 202.” (exhibit 9).

5. After April 11, 1957, and before October 21, 1960, Nopal carried
coffee pursuant to the Brazil/United States Coffee Stabilization
Agreement (FMB No. 8205) (exhibit 3). During this period Nopal
carried coffee as follows:

1960,' January-October, 618,280 bags, 27.44 percent (exhibit 67, sheet 8).
1960 entire year, 636-351 bags, 24.9 percent (exhibit 53, p. 4).

1959.% entire year, 774,506 bags, 27.3 percent (exhibit 53, p. 4).

1958,° entire year, 414,221 bags, 21.9 percent (exhibit 53, p. 3).

1957,° entire year, 475,986 bags, 19.9 percent (exhibit 53, p. 3).

6. Between October 21, 1960, and November 23, 1960, by virtue of
Sec. 3 of SUMOC 202, Nopal was barred by the Brazilian Government
from carrying coffee as “export products with destination United
States of America” from Brazil because transportation had to “be
effected exclusively on vessels of those shipping companies that are
signatories of said accords or agreements.” (4 above.)

1 Figures based on arrivals.

2 Figures based on 'sailings.

o MmN
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The next two Nopal ships after October 21, 1960, that called at
Brazilian coffee ports, the Para shown at Santos on November 4
and 5, and the Nopal Express shown at Santos on November 20-22,
1960, picked up no bags of coffee, and the Nopal Trader, on berth in
Paranagua on October 21, 1960, loaded 1,250 bags already booked,
and in Santos on October 22, 1960, loaded 1,000 bagsand in Niteroi on
October 23-24, 1960, loaded 1,000 bags, for a total of 3,250 bags already
cleared for shipment in comparison with prior 1960 loadings varying
from 5,950 bags to 53,400 bags (exhibit 25, p. 2, and Tr. 97, 103-104).
The failure to carry coftee on these ships was caused by the operation
of SUMOC 202.

7. Nopal became a pool participant “on and after November 23,
1960.” (exhibit 5, p. 1, 1st par.) At this time it was “mutually
agreed” Nopal’s future participation obligations would be as follows:

“The carryings of Delta Line's passenger vessels D¢l Norte, Del Sud and Del
Mar (in the event of a casualty to any of these passenger vessels, Delta Line
shall have the right to substitute a freight vessel for any of these passenger
vessels during the period of their layup), up to to a total of 23.5% of the
total volume of coffee carried by the four participating lines in each accounting
period, shall not be included in the following divisions nor counted in the
minimum sailings. The revenue from any excess over 23.5% of the total
volume of coffee carried by the four participating lines in each accounting
period, transported on said vessels or their substitutes shall he divided among
all lines including Delta Line after deducting $1.15 per G0 kilo bag on the
percentage and minimum sailing basis hereinafter provided. The total carry-
ings of all other Delta Line’s vessels.and of the vessels of the other lines listed
below shall be included in the carryings on which the following percentage
divisions shall apply.

Delta Line e 38. 649,
Lloyd Brasileiro e 25.3T%
Nopal Line_ e 25.37%
FANU e 10. 62%

! Later, E.L.M.A.

(exhibit 5, p.2.)

Agreement No. 8505, as amended, is one of the “specific accords or
agreements between member lines of that conference [the Brazil/
United States-Canada Freight Conference] signed under the auspices
of the above conference and not rejected by the authorities, * * *7
referred to in SUMOC 202 (4 above).

The agreement covering the above transportation in Article 18 was
made “effective through August 29, 1962” and Article 18 further pro-
vided that “Thereafter the percentages and minimum sailings shall be
subject to review and adjustment taking into consideration the service
and carryings during the past two (2) year period.” (exhibit 5,
p. 5.) After Nopal signed the pooling agreement on November 23,

8 F.M.C.
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1960, the ban on its transportation of coffee was revoked, and it re-
sumed carryings. (Tr.212-213.)

8. Between November 23, 1960, and February 28, 1963, the service
and carryings during the past 2-year period, referred to in Article 18
of the pooling agreement, was as follows :

Nopal Delta Lloyd E.L.M.A.

Percent Percent Percent Percent
Pool quotas on total carryings. ..o -cocecececececn- 19.41 53.08 19.41 8.12

Actual carryings based on sailings (passenger and
freight vessels combined):

First period (Nov. 23, 1960-Aug. 28, 1961) _._.____._ 19. 90 59. 08 9.53 11.49
Second period (Aug. 29, 1961-Feb. 28, 1962).- 26.73 54. 67 10. 26 8.34
Third period (Mar. 1, 1962-Aug. 29, 1962)._. _...... 28.48 64. 62 5.83 1.07
Fourth period (Aug. 30, 1962-Feb. 28, 1963)..__.... 135.59 57,77 0.70 5.94

1 Somewhat high because of effect of dock strike in U.S. affecting other carriers.
The amounts paid thereunder were as follows:

ExHIBIT 16

Brezil/U.8. GQulf Coffee, Nov. 23, 1960-Feb. 28, 1963, amounts payadble and
receivable by lines

{Receivable shown in ( )]

Nopal Delta Lloyd E.L.M.A.

1st period (Nov. 23, 1960-Aug. 28, 1961) $8,069.84 | $147,617.83 | ($238,209.36)| $82,521.69
2d period (Aug. 29, 1961-Feb. 28, 1962) ... 139, 869.45 30, 668. 50 (174,791.25) 4,253.30
3d period (Mar. 1, 1962-Aug. 29, 1962). .. 108, 035. 85 147,157. 26 (195,580.40) (59, 612. 81)

4th period (Aug. 30, 1962-Feb. 28, 1963)....... «.| 1290,918.25 86, 567. 40 (337,844.25) (39, 641. 40)
Total, 4 periods. «-ccoeeamaaaoaoaoos 546, 893. 49 412, 010. 99 (946,425.26) (12,479. 22)

1 Payments for 4th period not made, but subject to arbitration.

Based on freight vessel carrings.

9. Nopal refused to enter into a new pooling agreement after
February 28, 1963, unless the promise made in Article 18 of the ex-
piring agreement was honored by a change in its quota allocation to
take into consideration the facts shown in 8 above. The other signa-
tories refused, after Nopal was told, as a summarization of the positions
of Delta, Lloyd, and E.L.M.A.:

“This traffic of coffee is a traffic that should belong actually to two flags:
the American and the Brazilian flags, because this is business Brazil is making
with the United States. Then the speaker makes mention of the fact that the
USA are the only nation which does not charge a tariff, customs-duties, on
coffee. And therefore I want to add: this is a business between Brazil and the
U.S. Of course you have the right to compete in that market, but not trying
to exclude from it what are the national lines of these two countries. They have
a greater right than any of you may think that you have. I really don’t want
to talk to you in that manner, because this is not an assembly of Congress, but
a meeting of businessmen—and you must understand this. My Government
could very well (and I don’t know exactly what they intend to do) demand

8 F.M.C.
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that a quite greater percentage of this commerce remain between the U.S.
and the Brazilian lines. This I want to say to Mr. Hamsig—this is a national
line. But the policy of Brazil has never been, in this trade, of excluding
anybody. Therefore, I cannot be accused for wanting something for my flag
which is of the utmost importance to my very life. You have the obligation
to understand that our situation is such a one that we cannot afford the luxury,
as said Mr. Mattmann, to let this trade escape our hands, just because you have
been giving a better service. I am willing even to recognize that my own
service may be bad; but accusing Moore McCormack of bad service makes no
sense—and yet Moore McCormack carries less coffee.” (exhibit 23, pp. 143-144).

“Delta has made its position clear: we would be prepared to stay within our
present quota with the understanding that the passenger-ships must receive a
fair allowance. ELMA has also made its statement. Loide said that, if NOPAL
asked for a percentual increase, they would have to follow this procedure too.
We have told Mr. Lorentzen that he has reached a level beyond which he
cannot go. Isn’t this clear enough now ?”

* * * * * * ]

“Mr. Lorris stated he informed Mr. Norton this morning about Clause 18, that
if we discuss it, we will never get anywhere. I have never refuted Clause 18 but
this way we are going to end up in Court. If Clause 18 is getting in our way,
let us make a new pool.” (exhibit 23, pp. 229-230.)

* * # * * . g
-Before the Examiner, Captain Lorris recalled:

“* & % that Mr. Lorentzen requested consideration of Article 18 using as his
principle this agreement that talks of two years before * * *” (Tr. 1570.)

“Who knows, maybe some day I will be a company strictly commercial i
essence.

“I could then have the same consideration that Mr. Lorentzen has regarding
Article 18.” (Tr. 1557-1558.)

At a meeting on February 4, 1963, Nopal was told :

“Qapt. Clark. I would also like to report that, at the request of Mr. Lorentzen,
of NOPAL, the Gulf lines caucusses at 2 p.m. and went over very carefully our
position. [sic] We reached no conclusion, but did explore every possibility that
was left. I think we have advised Mr. Lorentzen that a reasonable time has
already passed and have stated that he should advise us by noon tomorrow
about his view regarding our offer that he remain with his present quota. It is
our intention that, if he does not accept this by noon tomorrow, we see no other
alternative than to form a new pool without NOPAL and we have very honestly
declared him our thought as to the division of the quotas.

“Capt. Lorris—refers again to NOPAL’s desire to increase its quota and says—
I should satisfy NOPAL, but I cannot possibly diminish my own quota in any
way.” (exhibit 23, p.289; and see Tr., 258-9, 263.)

On February 3, 1963, Mr. Lorentzen indicated what this meant to
Nopal:

“We are disappointed that our proposal has not been considered worthy of
further exploration. Instead, yesterday afternoon, in definite words, we were
told that, if we don’t accept the status-quo by noon today, a new pool will be
organized without NOPAL line. We must strongly protest against this kind of

treament, but, in view of the existence of regulations such as SUMOC 202, we
Q "N
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have no alternative left to us. NOPAL will sign only because refuzal to do so
will shut them off from the coffee trade.” (exhibit 23, p. 303.)

10. Nopal signed the Brazil/United States Coffee Agreement as
of February 27 1963 (exhibits 18 and 19). The agreement provided
the following quotas and sailings with regard to the Gulf of Mexico
ports:

“The lines listed below operating to United States Gulf ports agree to the
following percentage division of revenue from total coffee transported on their
vessels on the following basis subject to the maintenance of minimum service
specified.

“The carryings of Delta Line's passenger vessels Del Norte, Del Sud and Del
Mar (in the event of a casualty to any of these passenger vessels, Delta Line
shall have the right to substitute a freight vessel for any of these passenger
vessels during the period of their layup) up to a total of 23.59, of the total
volume of coffee carried by the four participating lines in each accounting
period, shall not be included in the following divisions nor counted in the mini-
mum sailings. The revenue from any excess over 23.59% of the total volume
of coffec carried by the four participating lines in each accounting period, trans-
‘ported on said vessels or their substitutes shall be divided among all lines
including Delta Line after deducting $1.25 per 60 kilo bag on freight vessels and
after deducting $1.50 per 60 kilo on Delta Line’s passenger vessels, on the per-
centage and minimum sailing basis hereinafter provided. The total carryings
of all other Delta Line’s vessels and of the vessels of the other lines listed below
shall be included in the carryings on which the following percentage divisions
shall apply:

“Delta Line_ .. e 38.649,
Lloyd Brasileiro (Patrimonio Nacional) ___________________________ -- 25.37T%
Nopal Line 25.37%
Empresa Lineas Maritimas Argentinas (E.L.M.A.) ______________ 10. 629%

“To qualify for the above percentages and to offer adequate service to the
trade, each line must maintain at least the following number of sailings during
each six-month period. In determining the number of sailings during a period,
the date on which a vessel reports at coffee loading port shall be considered a
sailing during the period :

“Delta Line_ e 11
Lloyd Brasileiro (Patrimonio Nacional)—______________________________ 10
Nopal Line 10
Empresa Lineas Maritimas Argentinas (BE.L.M.A.) . ______________ 5”

i(exhibit 18, p. 2)

11. The aforesaid coffee agreement was designated Agreement No.
9040 and was approved by the Federal Maritime Commission as
follows

“* * * the approval herein ordered shall become effective at such time as the
Commission receives notice that each of the parties to the agreement has agreed
to the foregoing modification ;”

The notice issued was as follows pursuant to a letter dated August 28,
1963, from the Commission’s Division of Carrier Agreements:

R T MO
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“In view of the provision in the order that the approval of Agreement 9040
shall become effective at such time as the Commission receives notice that the
parties have agreed to the modification and file a modification executed by each
of the parties, as provided therein, you are advised that your letter and modifica-
tion were received on August 22, 1963. Accordingly, approval of Agreement 9040
has been recorded effective as of said date.”

12. The following amounts have been paid and received during the
period from November 23, 1960, to December 31, 1962, pursuant to
the pooling agreements as distribution for overcarryings:

Amount paid| Amount re-
Lines by lines ceived by
lines

$383, 155.19
734.58

449, 920. 74

Source: App. D, Examiner’s initial decision,

These facts demonstrate, and because of them it is concluded that:

1. The complainant is an established participant in the foreign
commerce of the United States as a common carrier by water in the
coffee trade from ports in Brazil, South America, to ports on the Gulf
of Mexico coast of the United States,

2. The Brazilian decree which denied loading permits to ships
unless transportation of coffee was to be exclusively on ships of car-
riers having agreements with a Brazilian flag carrier prevented the
conclusion of an agreement in response to free enterprise bargaining:
by giving the national flag carrier power to compel the results without
regard to commercial market place necessities. The decree permitted
a settlement dictated by carriers in agreement with the national flag
carrier.

3. The promise made to complainant in Agreement No. 8505 to
review and adjust quota percentages and carryings based on the prior
2 years’ experience, when a new pooling agreement was concluded,
was not kept.

4. The percentage of bags of coffee to be carried allocated as com-
plainant’s quota in Agreement No. 9040 deprives Nopal of an estab-
lished position in the foreign commerce of the United States as the
result of dictated contract conditions.

A purpose of this proceeding is to determine whether Agreement
No. 9040 is still approvable or whether an agreement “previously ap-
proved” (sec. 15) by the Commission must be disapproved in view of
the foregoing findings.

The facts showing that Nopal has been engaged in the Brazil to
U.S. Gulf coffee trade since 1949 starting with 4.8 percent. of the

QR T MO
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coffee bags carried and continuing without interruption to the present,
reaching as high as 29.4 percent of the trade, establishes complainant’s
position. There was no proof on this record that this position was
achieved by other than fair means consistently with the act or by
other than consistent good service to shippers. There are no valid
grounds for impugning Nopal’s entitlement to what it has earned by
its efforts. The respondent carriers have likewise achieved their rela-
tive positions in the market by comparable effort.

Notwithstanding these efforts we are asked to approve an agree-
ment by which Nopal relinquishes its position by reducing future
activity from its 1960 high point of 29.4 percent to 19.41 percent while
another signatory is authorized to increase its activity from its 1960
6.6 percent level to the same 19.41 percent level. Nopal’s actual 19.41
percent allowance in comparison with the 25.37 percent quota in
Article 4 of Agreement No. 9040 results from the operation of the
second paragraph thereof wherein Delta is given an allowance which
is not included in the quota divisions for carryings on its passenger
ships. (See report of Commission, footnote 8.) Lloyd’s increased
quota is authorized in spite of an acknowledged “bad” service on the
grounds the trade cannot be allowed to escape because another carrier
is giving better service, as item 9 of the facts shows.

Complainant is entitled, in fairness, to not have its position eroded
by governmental compulsion. Such compulsion is the result of a
governmental decree which has stripped Nopal of bargaining power
and has placed complete power in the hands of Lloyd. The record
shows there has been no change of schedules, no change of ships, no
deterioration of service, and no change in rates or policies by Nopal.
The only change has been the new bargaining power given Lloyd by
its owner government. By SUMOC 202, Lloyd acquired control over
the market represented by “Brazilian export products with destina-
tion United States” and thereby control over the entire bargaining
power of the Brazilian export coffee market, enforceable by the issu-
ance or nonissuance of loading permits by the Bank of Brazil Bank
Fiscalization. Exclusion from market is the price of refusal to
acknowledge the dictates of the market’s spokesman. A demonstra-
tion of this factor is to be found in the testimony that if Nopal “does
not accept this by noon tomorrow, we see no alternative than to form
a new pool without Nopal * * *” The absence of commercial con-
siderations was shown by the testimony that the national carrier was
not a company strictly commercial having to consider things the same
as Nopal. There was the further concession in oral argument before
us by counsel that there is nothing to prevent the happening of further
slashes in the quotas of third-flag lines (i.e., non-Brazilian and non-
U.S. lines). Expression of this power is reflected in the statement,
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“We have told Mr. Lorentzen that he has reached a level beyond which
he cannot go” (exhibit 23, p. 229). The statement was not that Nopal
had reached a level beyond which the others were not willing to agree
on, but had gotten all it was going to get or be excluded from the
Brazilian coffee market.

The Brazilian coffee market is larger than the part shared by each
carrier. Each must compete for a share. Lloyd’s domination of
access to the shares allows it to wrest more from the other carriers
than would otherwise be possible. All of the parties to the agreement,
including Delta, lost the protection of their own influence over the
market represented by Brazilian coffee sellers, whether or not sellers
are now satisfied with the service. Delta has as much to lose from
approval of an agreement arrived at under these circumstances as
anyone.

The issue as I see it is the way in wliich this agreement was arrived
at, rather than the quotas or the terms of the agreement, although I
agree that the quotas are discriminatory. It is contrary to our public
interest to have our foreign commerce regulated by agreements ar-
rived at as a result of noncommercial factors.

There is no objection to direct State action. The Brazilian Gov-
ernment may do anything it wants to do in relation to its commerce
with the United States. All carriers are subject to action by the na-
tions into whose jurisdiction they pass. The objection arises when
Brazil converts what should be a freely negotiated agreement subject
to our jurisdiction into one not freely negotiated.

In free enterprise negotiation, unity of interest occurs at the moment
of contract and the Commission is usually only required to approve
the result where the subject is covered by section 15. Concessions of
interest before and after are submerged in the agreement and the
final agreement obscures the fact that events before and after also
affect public interest in our commerce. Here the facts shown remove
the obscurity to disclose that the agreement happened as the result of
concessions obtained by noncommercial considerations. Bargaining
is only a formality under these circumstances. Brazil has obtained
the results of direct State action without enacting any law directly
controlling its commerce. Its action is disguised as bargaining and
we are being asked to approve the resulting agreement giving its own
line a preferred position in our commerce at the expense of the estab-
lished position of a longtime participant in our commerce.

The deprivation of position does not result from a true agreement,
but from an imposed settlement. An agreement subject to our juris-
diction which does not represent free enterprise bargaining is a sham
and must be treated differently than other agreements processed under
section 15.
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To approve an agreement arrived at in the foregoing manner and
achieving the results noted, if we are to be consistent later on, would
project a need to approve an agreement achieving the same results by
the same means against all carriers in the trade except the carrier
chosen by the national carrier employing such means.

The end result of this process would be an end to multilateral trad-
ing in our ocean commerce. This too is contrary to our public interest.

Complainant in Agreement No. 8505 joined with the other parties
in mutually promising each other that when the end of the term of the
agreement arrived they would review and adjust the percentages and
minimum sailings to take into consideration service and carryings
during the past 2 years. One must assume that the obligations of
Agreement No. 8505 were undertaken to acomplish practical objectives
and to require some future change of position. It is not to be assumed
the businessmen who negotiated and signed the agreement created an
obligation to do nothing but contemplate and discuss the past.
Rather, at the time, they meant to make significant new moves when
the agreement was renegotiated based on their past ability to capture
a share of the Brazilian coffee market.

The agreement provisions quoted in items 7 and 10 above show no
change betwen No. 8505 and No. 9040.

If Article 18 requires no change in No. 9040 and only a mental
exercise, it is simply a way of avoiding action. No written statement
is necessary for such an obligation.

The evidence shows that Nopal-had no such views of the obligation
and took significant steps to increase its share of the market during
the 2-year period with the promise of Article 18 clearly in mind.
(exhibit 23, p. 140). To the losers Nopal’s moves are, of course, dis-
tasteful, but this has never justified breaking promises. Nopal right-
fully complains about the failure to perform the promise. Only thé
dominant influence of Lloyd over the bargaining process has made
such action so easy to accomplish. In my opinion it is a detriment to
our commerce to permit the products of broken promises to influence
the shares of parti¢ipants therein.

The effect of Lloyd’s bargaining position and its ability to disregard
promises to revise quotas showed up most clearly in the quota Nopal
was required to accept which was far below its proven ability to carry
and in the quota Lloyd received which was far above its proven ability
to carry. Iloyd’s quota represented not business consideration, but
national policy as its counsel candidly recognized : Quota parity with
Nopal “is a national policy of Brazil which Nopal as a private carrier
for gain, has never apparently appreciated” (Lloyd brief, p. 59).

National policy may be enforced by legislation. Absent direct legis-

8 F.M.C.
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lation, Lloyd should not obtain quota advantages associated with com-
petition between private carriers for gain in the form of a diminution
of a hard-won position by means of an agreement approved under
section 15.

Assuming the promise may be disregarded without detriment to the
commerce, it is further believed that there is detriment to the commerce
in any agreement which results in one carrier paying to a competitor
such a disproportionately large part of its earnings (Nopal,
$546,893.49 over the period November 23, 1960, to February 28, 1963 ;
Delta, $412,010.99 during the same period) when its competitor per-
forms no service whatever for such payment. Coffee consumers even-
tually pay the rates used to supply the funds needed to pay Lloyd,
whose only power to obtain money by this means is the Government-
backed control over access to the Brazilian “export products” market
(SUMOC 202, par. 1). As Nopal’s representative said: “* * *
large payments passing from one line to the other is not healthy and
is not in the best interests of the commerce of Brazil or the United
States” (exhibit 23). ’

The noncompetitively inflicted loss caused by being allowed reve-
nues from 19.41 percent of the trade and by having to pay expenses
of carrying up to 29 percent of the trade, as well as the large pool
payments to Lloyd for performing no service whatever cannot be con-
tinued by Nopal. Its loss is a loss to our commerce. Its payments
are an expense to our consumers. Moreover, all respondents are faced
with the possibility of the same future quota attrition as the result of
the power of Lloyd to make future agreements with carriers of its
choosing containing still lower quotas as the condition of admission
to the market. '

An agreement is unfair as between carriers if it is a pooling agree-
ment in which the quotas are arbitrarily established so as to diminish
without effective commercial restraint the market shares of partici-
pants in the foreign commerce of the United States.

In my opinion Agreement No. 9040 should be disapproved from
the time it was entered into on February 27, 1963, irrespective of any
modification, on the ground thatit:

(a) Arbitrarily establishes pool quotas that are unfair as between
carriers;

(b) Embodies the results of unfulfilled promises and requires
excessive payments for unperformed services that are detri-
mental to the commerce; and

(¢) Reflects the results of governmental action rather than mar-
ket competition which is against the public interest.

8 F.M.C.
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APPENDIX A
FEDERAL MARITIME COMMISSION
AGREEMENT NO. 9040
BRAZIL/UNITED STATES COFFEE AGREEMENT

MEMORANDUM of AGREEMENT entered into at New York, N.Y. on 27

February 1963.
Witnesseth

The parties to the Brazil/United States Coffee Agreement (Federal Maritime
Commission Agreement No. 8505, and amendments thereto designated as F.M.C.
Agreements Nos. 8505-1, 8505-2, and 8505-3) which terminates February 28,
1963, have agreed to the establishment of a new agreement providing for the
participation of MONTEMAR, S.A. COMERCIAL Y MARITIMA on and after
March 1, 1963.

1. For the common good of shippers and carriers, by providing just and eco-
momical cooperation between steamship lines operating on the coffee trade from
Brazil to United States Atlantic and gulf ports, the parties hereto who are
members of the Brazil/United States-Canada Freight Conference (U.S.M.C.
Agreement No. 5450) hereby agree, as set forth hereinafter, to a division of the
revenue derived from the total coffee transported on their vessels from ports
within the scope of the above-named Conference (i.e., ports in Brazil south of
and including Victoria) to United States Atlantic and gulf ports.

2. The lines listed below operating to United States Atlantic coast ports agree
to the following percentage division of revenue after deducting $1.25 per 60 kilo
bag from total coffee transported on their vessels, excluding Moore-McCormack
Lines, Inc. passenger vessel SS Argentina and SS Brasil, to United States Atlantic
ports on the following basis subject to the maintenance of minimum service speci-
fied. The revenue from any excess over 350,000 bags per annum carried by the
SS Argentina and the SS Brasil, after deducting $1.50 per 60 kilo bag, shall be
divided among all the lines including Moore-McCormack Lines, Inc. on the per-
centage and minimum sailing basis hereinafter provided :

Percent
Moore-McCormack Lines, Ine_ . 37.10
Lloyd Brasileiro (Patrimonio Nacional)___ - - 19.40
Empresa Lineas Maritimas Argentinas (EL.M.A.) o _________________ 9. 05
Montemar S.A. _— SN 1.00
Brodin Line S - 9. 50
Columbus Line e 6. 00
1varan Line — — —_—— - - 6. 00
Torm Line___ NSV -~ 6.00
Norton Line_.__ . __________ - —_——- -~ 4.80
Holland Pan-American Line_ o e 1.15

3. To qualify for the above percentages and offer adequate service to the
trade, each line must maintain at least the following number of sailings during
each 6-month period. In determining the number of sailings during a period, the
date on which a vessel reports at a coffee loading port shall be considered a
sailing during the period :

Moore-McCormack Lines, Ine_ . ___________________ ———— —_ 25
Iloyd Brasileiro (Patrimonio Nacional) - ______ o _ 12




NOPAL V. MOORE-McCORMACK 247

Empresa Lineas Maritimas Argentinas (E.ILM.A.) .. 14
Montemar S.A e
Brodin Line__________ - e e e
Columbus Line____________ —— _— — —
Ivaran Line - [ ——— Z

Torm Line______
Norton Line-- - J .
Holland Pan-American Line _ R —

Should any line fail to provide the above stipulated minimum service to trans-
port its quota, the percentage alloted to it shall be reduced in direct proportion
to the reduction in service and the surrendered portion shall be allocated to all
the other lines in ratio to the percentages allotted to them in article 2 above.

4. The lines listed below operating to United States gulf ports agree to the
following percentage division of revenue from total coffee transported on their
vessels on the following basis subject to the maintenance of minimum service
specified.

The carryings of Delta Lines passenger vessels Del Norte, Del Sud and Del
Mar (in the event of a casualty to any of these passenger vessels, Delta Line
shall have the right to substitute a freight vessel for any of these passenger
vessels during the period of their layup), up to a total of 23.5 percent of the
total volume of coffee carried by the four participating lines in each accounting
period, shall not be included in the following divisions nor counted in the mini-
mum sailings. The revenue from any excess over 23.5 percent of the total volume
of coffee carried by the four participating lines in each accounting period, trans-
ported on said vessels or their substitutes shall be divided among all lines
including Delta Line after deducting $1.25 per 60 kilo bags on freight vessels and
after deducting $1.50 per 60 kilo on Delta Line’s passenger vessels, on the per-
centage and minimum sailing basis hereinafter provided. The total carryings
of all other Delta Line’s vessels and of the vessels of the other lines listed below
shall be included in the carryings on which the following percentage divisions
shall apply :

OO N

Percent
Delta Line_ - ——_ 38. 64
Lloyd Brasileiro (Patrimonio Nacional) oo __ 25. 37
Nopal Line_ o~ — - 25. 37
Empresa Lineas Maritimas Argentinas (E.L.M. A ) S 10. 62

To qualify for the above percentages and to offer adequate service to the trade,
each line must maintain at least the following number of sailings during each
six month period. In determnining the number of sailings during a period, the
date on which a vessel reports at coffee loading port shall be considered a sailing
during the period:

Delta Tine_ e 11
Lloyd Brasileiro (Patrimonio Nacional) - _________ 10
Nopal Line . oo - 10
Empresa Lineas Maritimas Algentums (ELMA.) o 5

5. In consideration of the privilege of vessel substitution afforded Delta Line
under article 4 above, Delta Line accepts a 50 percent reduction in whatever
compensation might accrue to Delta Line by reason of noncompliance on the
part of other lines with specified minimum sailings (art. 4), the balance to be
divided among the other participants in direct proportion as otherwise agreed.

8 F.M.C.
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In consideration of the average per ship afforded to E.L.M.A. under this
agreement, B.L.M.A. accepts a 33.3 percent reduction in whatever compensation
might accrue to E.L.M.A. by reason of noncompliance on the part of other lines
which specified minimum sailings (art. 4), the balance to be divided among
the other participants in direct proportion as otherwise agreed.

Should any line fail to provide the above stipulated minimum ser vice to trans-
port its quota, the percentage allotted to it shall be reduced in direct proportion
to the reduction in service and the surrendered portion shall be allocated to the
other lines in ratio to the percentages already allotted to them, except as other-
wise provided in Article 5, irrespective of their actual number of sailings as
provided by Article 4.

6. It is mutually understood and agreed that a voyage can only be counted as
one sailing to either the gulf ports or Atlantic coast ports by a line party to both
such divisions of the pool even though both ranges of ports may be served on a
single voyage but all coffee carryings are to be included in the respective divisions
of the pool. It is agreed that the final decision in which division of the pool
such a sailing shall be counted, shall be made by the Administrator. However,
should any line carry coffee in a division of the pool in which it does not have
an allotted percentage, the revenue, after deduction as provided in Articles 2 and
4 shall be divided among the lines in such division of the pool on the basis pro-
vided for above.

7. In the event any of the parties to this agreement is unable to provide the
minimum service set forth in Articles 3 and 4 because of reasons of force majeure
or any other cause beyond the control of the carrier and a dispute arises as to
whether a good and valid reason existed for failure to maintain minimum service,
the decision as to whether an exemption should be granted from the reduction in
allotted percentage as stipulated in Articles 3 and 4 shall be resolved by arbitra-
tion procedure as provided in Article 14.

8. At the end of each period of 6 calendar months an accounting shall be made. .
Lines carrying in excess of the allotted percentage of the total coffee transported
as provided above shall pay, within 30 days after an accounting has been sub-
mitted, into an escrow account to be established the revenue derived from their
excess carrying after the deduction as provided in Articles 2 and 4 to cover
cnly direct cargo handling expenses. In the event of increased costs these de-
ductions may be adjusted by consent of not less than three-quarters of the
parties hereto entitled to vote as stipulated in Article 12. The monies paid
into the escrow fund shall be distributed to the lines to which payments are
due under this agreement.

9. All coffee shall be transported strictly in accordance with rates, rules,
regulations and agreements established by the Brazil/United States-Canada.
Freight Conference and any infractions shall be subject to the penalties provided
for in the agreement of the Conference.

10. New members, who are members of the Brazil/United States-Canada
Freight Conference, may be admitted to this agreement on application and by
approval of not less than three-quarters of the parties hereto entitled to vote as:
stipulated in Article 12. No such admission shall become effective until an
appropriate modification of this agreement has been filed with and approved by
the Federal Maritime Commission.

11. This Agreement shall be administered in New York, N.Y., United States of
America, by an Administrator elected by the member lines parties to the agree-
ment. The Administrator is authorized to make appropriate arrangements for-
the receipt and checking of reports on coffee carryings, the accounts provided
therein, such banking arrangements as may be necessary and apportion any ex-
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penses for the maintenance of this agreement between Atlantic and gulf lines
on the basis of coffee carryings and between the respective lines of such groups on
coffee carryings as allocated under the agreement.

12. Meetings of the parties to this agreement will be held at the call of the
Administrator of the agreement or upon the request of any party to this agree-
ment. All actions within the scope of this agreement, except allocation of
percentages which shall be by unanimous vote, shall be taken only upon assent
of not less than three-quarters of all the parties to the agreement except that
sheuld a party cease to be a member of the Brazil/United States-Canada Freight
Conference, withdraw from the trade, or not have a sailing in the Brazil/United
States trade for a period of 6 months, such party shall not be entitled to vote on
any matter including amendments to the agreement, but shall be bound by the
vote of the other parties to the agreement on such matters. A minute record of
the proceedings of all meetings, including all votes on matters coming before
such meetings, shall be kept and copies of all minutes of meetings and true and
complete records of all affirmative or negative actions of the parties hereto,
pursuant to or giving effect to this agreement, shall be furnished promptly to the
governmental agency charged with the administration of section 15 of the Ship-
ping Act, 1916, as amended.

13. Copies of accounting shall be furnished promptly to the governmental
agency charged with the administration of section 13 of the Shipping Act of
1916, as amended.

14. Any and all differences and disputes of whatsoever nature arising out of
this agreement, including circumstances referred to in Article 7, shall be put to
arbitration in the city of New York pursuant to the laws relating to arbitration
there in force before a board of three persons consisting of one arbitrator to be
appointed by the parties to the agreement complaining or complained against,
one by the other party or parties to the agreement complained against or com-
plaining and the third to be selected by the two so chosen. All such arbitrators
shall be appointed immediately when the occasion arises. The decision of any
two of the three on any point or points shall be final. Judgment may be entered
upon any award made hereunder in any court having jurisdiction in the
premises.

It is mutually understood and agreed that the expenses incurred in any
arbitration shall be borne by the parties directly involved in the question of
such arbitration.

15. In the event of war or war-like operations ‘affecting the Brazil/United
States coffee trade, the agreement may be suspended for the period of such war
or war-like operations.

16. This agreement shall become effective March 1, 1963 subject to approval
by the Federal Maritime Commission and it is mutually understood that no ac-
counting or payment shall be made as provided herein until such approval has
been granted. This agreement and percentages established herein shall be ef-
fective through February 29, 1964. Thereafter the percentages and minimum
sailings shall be subject to review and adjustment. No extension of this agree-
ment shall be effective until filed with and approved by the Federal Maritime
Commission.

17. It is mutually understood and agreed that this Agreement shall conform
with the laws, rules and regulations of the United States of America and of the
United States of Brazil.

18. This Agreement may be executed in several parts, and the said parts shall
be read and be effectual as one instrument.

8 F.M.C.
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IN WITNESS WHEREOF the parties hereto have caused this agreement to
be executed by their respective officers or agents thereunto duly authorized.

By

By

By

By

By

By

By

By

REDERIAKTIEBOLAGET DI1sa RE-
DERIAKTIEBOLAGET POSEIDON ANG-
FARTYGSAKTIEBOLAGET 'TIRFING
(BropIN LINE)

(as one member only),

ERIK G. BRODIN

Title:

HAMBURG - SUEDAMERIKANISCHE
DAMPFSCHIFF - FAHRTS - GE-
SELLSCHAFT EGGERT & AMSINCK
(CoruMBUS LINE),
CoLuMBUS LINE, INC,
Agents,

‘W. A. NIELSEN,

Title: Executive Vice President.

DertA STEAMSHIP LINES, INC,
(DELTA LINE),

J. N. LALA,

Title: Vice President.

EMPRESA  LINEAS MARITIMAS
ARGENTINAS (B.L.M.A.),

RENE CHARPENTIER,

Title: O/Charge General Dele-
gation.

VAN NIEVELT, GOUDRIAAN & CO’s
STOOMVAART MAATSCHAPPIY N.V.
(HOLLAND PAN-AMERICAN
LINE),

BLACK DIAMOND STEAMSHIP
CoMPANY, General Agents,

FRANK R. JORDAN,

Title: General Traffic Manager.

A/S Ivarans REDERI (IVARAN
LINES),

STockARD SHIPPING COMPANY,
INc.,, General Agents,

General

By

By

By

By

By

By

By

By

By

By

By

‘RaYMoND HORGAN,

Title: Ewecutive Vice President.

Lroyp BRASILEIRO { PATRIMONIO
NACIONAL),

HArOLD W, DILLON,

Title: General Treffic Manager.

MONTEMAR S.A. COMERCIAL Y
MARITIMA,

AMERIND SEHIPPING CORP., Gen-
eral Agents,

Lewis C. PAINE, Jr.,

Title: President.

MooRE-MCcCorRMACK LINES, INC,,

CHARLES T. MATTMAN,

Title : Executive Vice President.

THE NORTHERN PAN-AMERICA
LiNE, A/S (NOPAL LINE),

O1vinp LORENTZEN INC., General
Agents,

PER A. LORENTZEN,

Title: President.

STOCKHOLMS REDERIAKTIEBOLA-
GET SVEA REDERIAKTIEBOLAGET
FRrREDRIXKA (NORTON LINE)

(as one member only),
NorTON, LiLLy & CoMPANY, INC.
General Agents,

JosepH F. LiLLY,

Title: President.

DAMPSKIBSSELSKABET
(TorM LINES),

TorM LINES AGENCY, INC. Gen-
eral Agents,

K. SCHMOLZE,

Title: Vice President.

TORM

8 F.M.C.
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APPENDIX C

Brazil/United States Coffee Agreement—F.M.C. Agreement No. 8505-1 as
amended, reconciliation of carryings and accounting for period Nov. 23,
1960-Dec. 31, 1962, lines operating to U.S. gulf ports, passenger and freight
vessels combined

Delta - E.L.M.A. Lioyd Nopal
Perlod
Amount [Amount| Amount | Amount |Amount| Amount Amount [Amount
paid by (recelved| pald by | received | paid by | received paid by |[received
lines by lines lines by lines lines by lines lines by lines
Nov. 23, 1960,
to Aug. 28,
1961 ... 147,617.83 [cccecunns 82,521.69 |.coacacmane]mmmamnnnn 238, 209. 36 8,060.84 | .coano--
Aug. 29, 1961,
to Feb. 28,
1962, - oennnn 30,668.50 |.ocena-ae 4,253.30 |ocmmmcmamae]| oo 174,791.25 | 139,860.45 |. ...
Mar. 1, 1962, to
Avg.29,1962._| 147,157.26 |oeearooco]ommcmcaenan 59,612.81 | ceceaaen 195, 580. 40 | 108,035.95 |.-a-enee-
Sept. 29, 1932,
to Dec. 31,
1062. . cvaeens 57,711.60 |occceema)cammaaaeee 26,427.60 |-cccaea-n 225,229. 50 | 193,945.50 [...------
Subtotals._ | oo |eamaaaas 86,774.99 | 86,040.41 | oooeooijemaammmacoa)ocemmmmmean oo
‘Totals....| 383,155.18 |-ccconoo. 734.58 |ococomccac|cemmaan 833,810.51 | 449,920.74 |.--ooc---

8 F.M.C.
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ExmiBIT D

Yearly coffee carryings and seilings, Brazil/U.S. gulf, for Nopal, Lioyd, Delia
and BE.L.M.A. (F.AN.U.) (1947-1962)

Total Nopal Lloyd Deita E L.M.A.
(F.ANT)
1947 Bags,number__._.______._.____... 2,986, 711 0 286,121 | 2,700,500 [
Bags, percent. ... .o o feeiccmecoo. 0 96 90, 4 0
Sailings, number....._.__. 74 0 65 Q
Sailings, percent._._._.___.. I (R, 0 12,2 87.8 0
1048 Bags, number. 4,111, 081 0 731,341 | 3,278,317 106, 623
Bags, PErCent. o .. oo o femmaeme .l 0 17 8 79,7 2.5
Sailings, number 89 0 16 61 9
Sailings, pereent . . oo oo |ameieeeoos 0 21,3 68.5 10 27
1949 Bags, numbet. 4,340, 261 208,197 53,104 | 3,103,100 75, 860
Bags, percent_____ .. |eee . 4.8 715 1.7
Sailings, number_. ... 9 g 23 52 10-
Bailings, percent__ ... __ ..o oo |omcecee . 9.6 24.5 55.3 1066
1950 Bags, number_______.________ 3,022,979 230, 886 469, 075 | 2,261,598 61,420
Bags, pereent_ ..o oo | 76 15.5 49 2
Sailings, number..__...____. 90 11 18 51 10
Sailings, percent. .o .o oo fomceee 12.2 20 56.7 11.1
1951 Bags, number._______._____. 3, 541, 304 271,863 437,104 2,651,450 . 180,887
Baps, percent. . .o ooooemofeiea oo 7.7 12.3 74.9 5.1
Sailings number_____ . _.___ 87 10 18 46 13
Sailings, PEreent . oo ovooeocwon|amcczcaao oo 1.5 20.7 52.9 14.9-
1952 Bags, number..__ . .. ... 2, 996, 783 389, 608 429, 555 2,102,422 75,198
Bags, percent. . o ovcuococmoceo|ooceicaaann 13 14,3 70.2 2.5
Sailings, number.. ... ... 89 14 12 52 11
Sailings, Percent. - oo fean oo 15.7 13.6 58.4 12.4
1953 Bags,number_____ ___ ... 2, 508, 699 383,720 251, 971 1,783, 202 89,806
Bags. pereent.. .o |oeoiioooooo 15.3 16 711 3.6
Sailings, number_.__...____. 87 16 11 47 13
Sailings, percent . - oo oo | 54 7 15
1954 Bags, number. 236,130 147,400 | 1,451,173 62,019
Bags, pereent._ 76 5 3
Sailings, numb 18 12 50 10
Sailings, percent 56. .
1955 Bags, number. 311, 788 142,360 | 1,853,505 32,750
Bags, percent.._ . 1 o
Sailings, number._ 19 12 51
Sailings, percent. 3.6 58 . 8
1956 Bags, number. 573,616 200,429 | 2,213,118 130,110
Bags, percent, . _ 8.4 6.4 71 X
Seilings, number 21 12 52 156
Sailings, percent. 21 12 52 1
1957 Bags, number._ 475, 986 200,264 | 1,644,007 57,430
Bags, percent.__ 9 9 .8 68. 2.
Sailings, number. 23 12 50 14
Sailings, percent. 23 2 2.1 50. & 14,2
1958 Bags, number. 414, 221 120, 214 1,282,019 57, 965
Bags, percent._. __ 21,9 6.4 .6
Sailings, nurnber 20 10 52 9
Sailings, percent._ 22 57 1 99
1959 Bags, number. 774, 506 171,474 1, 663,483 221, 544
Bags, percent._ 27.3 6.1 58.8 78
Sailings, number 29 8 50 23
Sailings, percent_ 26.4 73 45.5 20 O
1960 Bags, number. 636, 551 217,801 | 1,409,350 208,729
Bags, percent_. 4.9 8.5 551 11.5
Sailings, number 12 46 18
Sailings, percent. 26.9 11.5 44.3 17 3
1961 Bags, number. 610, 218 208,484 | 1,441,349 199, 439
Bags, percent_. 24.8 8.5 58. 6 8.1
Sailings, number 20 51 12
Sailings, percent. 23.9 18.3 46.8 11
1962 Bags, number. 663, 143 114,178 | 1,475,184 137,837
Bags, percent_. 2.7 4.8 61.7 58
Sailings, numbe: 28 23 45 12:
Sailings, percent. 26 21.3 41.7 il

8 F.M.C.
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No. 1096

Tar Norraery Pan-Amzerican Live, A/S (Noean LinNg)
.

Moore-McCormack Lines, Inc, BT AL

Asaron C. Barrerr, Commissioner, dissenting:

I respectfully dissent, and would approve Agreement No. 9040 as
the examiner did. The opinion of Chairman Harllee and Commis-
stoner Day (a majority of the majority) indicates that the attached
order does not preclude further consideration by the Commission,
but, on the other hand, assures such further consideration if Agree-
ment No. 9040 is “modified in a manner not inconsistent with this
opinion.” The Harllee-Day opinion can be read to require one modi-
fication and only one—an adjustment upward of Nopal’s share in
the money pool. While in my opinion such adjustment should not,
and legally cannot be made the price of approval, I am willing to join
in such further consideration. I am indeed inclined to feel that absent
further favorable consideration and eventual approval, we may expect
a super SUMOC 202 and real chaos in the trade. Certainly to avoid
such a situation which would substantially destroy operating efficiency
and seriously endanger the continuation of first-class transportation
service on the route should be a prime objective of this regulatory
body. I hope, therefore, that the agreement, with some reasonable
adjustment of Nopal’s earryings, not diminished by reason of flag or
length of service, will be returned to the Commission for further
consideration in this proceeding.

There being no assurance that such further consideration will be
requested, it is my unpleasant duty to indicate as briefly as possible,
unsound reasoning and legal error in the decisions of my colleagues.
I feel that the ultimate conclusions of both are unsupported by in-
dispensable subordinate findings of fact and substantial evidence, and
that the decision to disapprove Agreement 9040 is therefore arbitrary
and capricious. I am convinced that both those opinions fly in the
face of the policy unanimously stated in Alcoa-C.A.V.N., T F.M.B.
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345, 364, that in acting upon pooling agreements the Commission
applies the standards set out in section 15 of the Shipping Act, 1916,
and no others. This statement was approved by the United States
Court of Appeals for the District of Columbia Circuit, and certiorars
was not requested.

The standard upon which the Harllee-Day opinion is based is that
a pooling agreement may not be approved if a combination of parties
to the agreement who are nationals of the countries served, success-
fully insist upon a little better deal than this Commission thinks they
should get. Section 15 sets out no such standard.

The Harllee-Day opinion falls into a well-laid snare by equating
our duty to enforce our regulatory statutes without distinction be-
tween flags, with a non-existent prohibition * against approval of an
agreement in negotiating which “national interest” played a “dominant
role in the eyes of the parties.” It also has been entrapped into feel-
ing that an approval of such an agreement to which an American-
flag line is a successful party would necessarily be a “promotional”
act, which is an obvious non sequitur.

The Harllee-Day opinion also finds that the consideration and
giving an indeterminate amount of weight to the pioneering efforts
of Lloyd and Delta was “improper.” Section 15 does not set up the
use of any particular factors as a standard. It is concerned only with
agreements, not the negotiations in which they are formulated, or
factors taken into account by negotiators. Nothing in section 15
justifies an ultimate finding that “percentages” are and the contract
containing them is unjustly discriminatory and unfair as between
carriers because “it flows from the consideration (by the parties) of
improper factors in making the allocations.” It is to be noted that
the Harllee-Day decision which absolutely rules out of consideration
the pioneering of Lloyd and Delta, does not even find that these lines
have recovered their pioneering costs, much less a reasonable profit
on their investments. They were under no obligation to Nopal to make
it possible for coffee growers to profit and grow more coffee for Nopal
to carry. Nopal is profiting from the past efforts of the other lines.
In my opinion the pioneers are fully entitled to special consideration,
and Nopal is in no position to complain if it were accorded. The
development of this particular trade into a stable and dependable
service was highly desirable; the protection of the endeavors of these
pioneering lines which have so served would be a legitimate objective
of any pooling arrangement.

The Harllee-Day opinion does not find that Nopal’s carryings were
not considered in the negotiations; at most it seems to “suggest” a
probability that they were not given enough consideration. To the

1 See p. 22 ; “we are prohibited.”
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contrary, the record showing the minutes of the Rio meeting, points
out the extensive negotiations made in discussing the issue involved
and states the facts and arguments advanced by the various parties
in support of their contentions.

Nowhere in this opinion as above discussed can I find subordinate
findings of fact or reference to substantial evidence to support its ulti-
mate conclusion of unjust discrimination. In view of the practical
and economic side of the presented issue, the import of one factor
must be constantly realized—coffee is Brazil’s greatest economic asset.
That Lloyd should benefit in a major way from its transportation to
and from the United States is a normal and natural objective of
Brazilian national policy. It seems to me far preferable that recogni-
tion be given to the legitimate objectives of that policy through agree-
ment arrived at by negotiation among the lines, rather than by a
Brazilian decree, which would naturally support the national interest.

Before briefly discussing Commissioner Patterson’s opinion, I must
say that I strongly believe that we should consider pooling agree-
ments as they really are, and realize what our limitations in dealing
with them are; and especially, that no decision of ours is going to turn
a hard-boiled, intensively competitive business into an association of
dedicated altruists. Even my brief experience here teaches me that
the lines in the strongest bargaining position get a bigger cut in any
pool than their weaker competitors, which bigger cut may well be justi-
fied where the greater strength of such lines stems not from predatory
and discriminatory tactics, but is the vesult of pioneering efforts,
heavy investments in the trade, and other factors. If we can keep
this in bounds, I think we will do all that can be expected of us, and
this I think we can do. As we indicated in Alcoa-C.A.V.N., supra,
if the result of a pooling agreement is so to impair the revenues of a
valuable carrier as to lead it to abandon or seriously curtail its service,
we will not hesitate to disapprove it. However, where, as here, the
division of revenues appears to be within a zone of reasonableness,
I think we should approve. I cannot read section 15 as imposing
pinpointed equitable allocation of pool percentages as a condition to
the approval of pooling agreements, and I doubt if any of the valu-
able pooling agreements now functioning with Commission approval
could meet. such a test. We certainly should not take seriously any
suggestion by proponents or opponents of pools that revenue percent-
ages are fixed by feeding “factors” into computers, and accepting the
result, or indeed, upon any considerations other than those dictated
by enlightened self-interest.

Commissioner Patterson’s opinion makes no additional subordinate
findings of fact and points to no additional evidence to support the
findings of unjust discrimination in which he concurs. His decision
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that this agreement must be disapproved as contrary to the public
interest is based upon his finding that it “reflects the results of govern-
mental action rather than market competition.” 2

I cannot read section 15 as permitting the approval of contracts only
if they reflect “market competition” or forbidding approval of a con-
tract which “reflects the results of governmental action.” I have
thought and still thing that section 15 requires us to approve or dis-
approve an agreement upon its merits, not upon consideration of what
it may “reflect.”

I agree with decision of the Examiner that Agreement No. 9040
should be approved.

(Signed) Tromas List,
Secretary.

3 Although he approved the QGrace-C.A.V.N. ‘poollng agreement which certainly “re-
flected” the actlon of t10 Governments.

8 F.M.C.
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No. 966
Repuction 1n RaTeEs—Paciric Coast-Hawarr

Oriver J. OLsoxN & Co., C. R. NICKERSON, AGENT

Decided July 20, 1964

Rates from, to, and between Pacific coast ports and ports in the Hawaiian
Islands found to be lawful and just and reasonable. Order should be entered
discontinuing the proceeding.

Russell S. Bernhard for respondent.

George D. Rives and Robert N. Lowry for Matson Navigation Co.,
intervener.

Shiro Kashiwa for State of Hawaii, intervener.

Richard S. Harsh and Robert J. Blackwell, Hearing Counsel.

A. L. Jordan, Hearing Examiner.

REPORT

BY THE COMMISSION (John Harllee, Chairman; Ashton C.
Barrett, James V. Day, John S. Patterson, Commissioners) :

PROCEEDINGS

This is an investigation into the lawfulness of certain tariffs filed
by Oliver J. Olson & Co. (Olson), covering transportation of cargo
between the Pacific coast and Hawaii. The investigation is being con-
ducted by the Commission on its own motion pursuant to section 18
of the Shipping Act, 1916 (Act), and section 3 of the Intercoastal
Shipping Act, 1933 (Intercoastal Act).

The tariffs under investigation are those contained in Olson’s re-
vised pages to its local Freight Tariff No. 5, FMC-F No. 32, naming
reductions in freight rates from, to, and between Pacific coast ports
and ports in the Hawaiian Islands. The order of investigation, dated
December 27, 1961, embraces those revisions in Olson’s tariff to be-

Ara O YINENL M
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come effective December 28, 1961, and “all subsequent revisions of the
said rates subsequently filed by respondent in this proceeding.” The
order suspended the rate on one item in the tariff, lumber, to and in-
cluding April 27, 1962, but allowed the other items in respondent’s
tariff to remain in effect during the course of the investigation.

We discontinued the investigation insofar as the suspended lumber
rate was concerned when it was canceled by Olson. Thereafter, Olson
filed new rates on lumber which were placed under investigation.

Matson Navigation Co. (Matson) and the State of Hawaii inter-
vened. The State of Hawaii did not submit any evidence or file any
brief.

FACTS

A. History of the rates under investigation:

The initial tariff filed by Olson for the Pacific coast-Hawaii trade
became effective on September 9, 1961. Generally, the rates set forth
by this initial tariff were at the same level as those of intervener
Matson.

By revised schedules, effective November 27,1961, Olson made a gen-
eral 5% reduction in its September 9, 1961 rates. This reduction was
not protested by Matson.

Effective December 28, 1961, Olson made still further reductions on
a selected list of commodities. Generally, these reductions were of an
additional 5% below the November 27, 1961 level. However, the rate
for lumber, previously a uniform rate of $37.62 per 1,000 board feet,
was revised by Olson to range from $30.00 per 1,000 board feet for
shipments in excess of 2,000,000 board feet to $37.62 for those under
500,000 board feet. These proposed reductions on 31 commodities
were protested by Matson, the present investigation was ordered, and
the new rate on lumber was suspended by the Commission.

The rate on lumber was restored to the November 27, 1961 rate of
$37.62 per 1,000 board feet, effective January 25, 1962.

Olson then further revised its rate on lumber, effective February 5,
1962, setting a rate of $36.00 per 1,000 board feet for lumber stowed
below deck and $32.50 when carried on deck.

The final tariff revision relevant to this proceeding became effective
on August 20, 1962, when Olson revised its tariff and restored all but
8 of the 81 commodities whose rates were originally protested by Mat-
son to a level set by Olson without protest by Matson.

In addition, a new rate structure was esta