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No. 969

Arasga StEaAMSHIP CoMPANY—GENERAL INCREASE IN RATES IN THE
PeNINsura aAND BErING SEA AREAS OF ALASKA

No. 1067

NorTHERN CoMMERCIAL Co. River LiNEs—GENERAL INCREASE IN
RaTes 1IN THE YUkoN RivER AREA OF ALASKA

Decided March 5, 1964

Rates and charges of Alaska Steamship Company and Northern Commercial
Co. River Lines found to be unjust and unreasonable to the extent that
they provide Alaska Steamship Company with a rate of return in its sea-
sonal service in excess of ten (10) percent.

Stanley B. Long and Ira L. Ewers for respondents.

George N. Hayes and Richard S. Sasaki for State of Alaska,
intervener.

Leonard Shinn for General Services Administration, intervener.

Harold L. Witsaman, Hearing Counsel.

Alton L.Jordan, Hearing Examiner.

REPORT

By the Commission (Joux Harvree, Chairman; Taos. E. STAREM,
Vice-Chairman,; AsaToN C. BARrRETT, JamEs V. Day, and Joun S.
Parrerson, Commissioners)

On December 18, 1961, the Alaska Steamship Company (herein-
after Alaska Steam) filed certain rates and charges with the Com-
mission to become effective on January 18, 1962. On January 15,
1962, the Commission suspended the effective date of these rates and
charges for four months and instituted this investigation to deter-
mine whether the rates and charges were just and reasonable. By
stipulation, the parties agreed that the decision in Docket 969 would
govern the increased rates in Docket 1067, which rates had been filed
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Hearings were held before Examiner A. L. Jordan in Seattle from
December 4 to 15, 1962, and Examiner Jordan issued his initial
rdecision on June 3, 1963 In his initial decision, Examiner Jordan
found, inter alia, that the rates and charges of Alaska Steam were
unjust and unreasonable to the extent that they produced a rate of
‘return exceeding twelve percent. Alaska Steam and Northern Com-
‘mercial Company, the respondents, and General Services Admin-
'1strwt10n (hereinafter “GSA”) the State of Alaska (hereinafter
“State”) and the Commission’s Hearing Counsel filed exceptions to
the initial decision of the Examiner. Oral argument on exceptions
was heard. -

The increased rates under consideration are a 10-percent increase
on general cargo to the seasonal areas of Alaska, Bristol Bay, Nome,
Kotzebue and the general Bering Sea areas; a 20-percent increase
and salt, Whlch are used in the sal-
‘mon canning process a,nd a 10-percent increase on southbound canned
‘salmon products from all areas of Alaska. Thus, the increases affect
‘the so-called “seasonal trade,” as opposed to the “scheduled trade.”
‘The seasonal trade exists only during the summer months and is pri-
marily concerned with the movement of cannery supplies and canned
salmon, while the scheduled trade operates year-round to the South-
eastern and Southwestern areas of Alaska.

Rate Base

In testing the reasonableness of the rate increases, the Examiner
constructed a partial rate base for the seasonal service and applied
a rate of return with respect to the partial rate base, to which Alaska
Steam took exception.

We are in agreement with the Examiner that the rates under in-
vestigation should be tested by the results of operation in the “seasonal
trade” and not by the over-all operations of Alaska Steam. The in-
creases filed by Alaska Steam apply to commodities moving principally
in the “seasonal trade.” In this trade Alaska Steam enjoys a virtual
monopoly, while in its “scheduled trade” it faces keen competition.
The record shows that Alaska Steam has reduced its rates in the
scheduled trade. Alaska Steam has put forth no convincing rationale
as to why we should measure the increases here by the results of the
carrier’s over-all operations. To do so would, in our opinion, allow
the carrier to offset losses in the competitive trades with profits from
the trade in which it presently enjoys a virtual monopoly. Shippers
in the seasonal trade are dependent upon Alaska Steam’s service.
We think it would be unfair to saddle such captive shippers with the
burden of the carrier’s losses resulting from operations in the sched-
uled trade. The separation of services and construction of a partial
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rate base, while perhaps subject to some infirmities regarding exacti-
tude of allocations, is the fairest method of testing these increases.
And, while Alaska Steam objects to this procedure, the evidence pre-
sented by it during the course of the hearing was sufficient to enable
the construction of the partial rate base. All figures necessary for
such a computation were presented in the exhibits and testimony of
the carrier. We therefore reject the contentions of GSA and State
that Alaska Steam failed to meet its burden of proof. The carrier
was entitled to urge on the Examiner its theory of rate-making, as it
did, but the fact that it did not present a computation of a partial
rate base cannot be equated with a failure to meet its burden of proof.
Alaska Steam presented all the information required for a separation
of the seasonal and scheduled services, and the Examiner in making
his.‘decision constructed the partial rate base from this information.

Alaska Steam excepted to certain allocations made by the Examiner
in his computation of the partial rate base. The Examiner did not
include the entire net book value of all vessels used in the seasonal
service in the partial rate base, for the reason that the seasonal ships
are used in the scheduled service when the need arises. Although the
ships are used primarily in the seasonal service, they also generate
revenue for the scheduled service, and we think that the Examiner’s
allocation was a proper one.

The Examiner utilized net book value in valuation of the ships
of Alaska Steam. Alaska Steam contends that the Commission should
value ships on the basis of market value, but we are unconvinced that
we should depart from the use of net book value, utilized in several
previous rate cases. See Atlantic & Gulf-Puerto Rico General In-
crease in Rates and Charges, 7 F.M.C. 87, 106 (1962) and General
Increases in Alaskan Rates and Charges, 7T F.M.C. 563, 581-582 (1963)
where the use of net book value as opposed to market value is fully
discussed.

Alaska Steam took exception to the Examiner’s non-inclusion in
the partial rate base of the investment in deferred charges and ex-
penses and his failure to include a specific amount for working capital
of related companies. The Examiner allowed as working capital an
amount approximately equal to one round average voyage expense
for each ship in the service. Thus provision has been made not only
for current operating expenses of Alaska Steam, including the costs
of services performed for Alaska Steam by related companies, but
also for deferred charges and expenses. Alaska Steam’s exceptions
arerejected.

Alaska Steam contends that the Examiner should have included in
the partial rate base the fair value of property used in the trade but
not owned. We reject this contention. In Ag#lantic & Gulf-Puerto

(<3 NV dal
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Rico General Increase in Rates and Charges, 7 F.M.C. 87 (1962),
we said :

In the earlier decision in this case (6 F.M.B. 14), the Board determined, cor-
rectly we think, that the value of terminal facilities used but not owned by the -
. carriers should not be included in the rate base. The carriers are not devoting
. their capital to the public use insofar as such property is concerned.

It is proper to include as expenses the rentals paid and other expenses of the

. carriers which arise by reason of the use of the facilities. However, to include

' the value of non-owned property in the rate base and owners’ expenses, instead

' of rentals as expenses results in a windfall to the carriers at the expense of the
shipping public. 7 F.M.C. 87, 110.

: The fact that the non-owned property that Alaska Steam would have
" us include in the rate base consists of chartered vessels, which are
claimed to be indispensable to the seasonal operation, does not alter
the principle that such property is not included in the rate base.
The rate of return is essentially a return on invested capital, and non-
i owned property does not represent an investment of the owners’
. capital.

ArrocatioNn or INcoMeE AND EXPENSES

The Examiner allocated administrative and general expense ac-
" cording to the proportion that total vessel operating expense in each
~service bears to the total vessel operating expense. In so doing, the
: Examiner followed earlier precedent set by us. See G'eneral Increases
in Rates (1961),7 F.M.C. 260, at 288 (1962). Alaska Steam excepted
to this allocation, and it contends that the allocation should be accord-
“ing to “vessel days” computed pursuant to Maritime Administration
General Order 60. Alaska Steam’s contention that M.A. General
. Order 60 should be used is premised on the proposition that since it
;has considerable pre-season and post-season activity in regard to its
'seasonal operations, the use of the formula under the M.A. General
i Order is more fair. ‘

' First, while Alaska Steam may comply with M.A. General Order
60 in its accountings to the Maritime Administration, there is noth-
'ing to prevent us from prescribing another allocation procedure dif-
.ferent from that of M.A. General Order 60. M.A. General Order
160 involves a complex formula relating to excess charter hire, and
‘we are not convinced that its use is justified in this case.

' Second, since administrative and general expenses are a mixture
}of salaries and expenses that pertain to the over-all management and
.operation of Alaska Steam, logical reasoning dictates that their al-
location should follow those expenses (i.e., vessel operating expenses)
that management must control to profitably operate the business.
Under the circumstances, we believe that the Examiner’s allocation

B 8 F.M.C.
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was fair and equitable. The very fact that these expenses are being
allocated means that exactitude is impossible, and Alaska Steam has
not shown on the record that the Examiner’s allocation is inequitable
orunfair.

The Examiner included in the income account of Alaska Steam
the profits of. Alaska Terminal and Stevedoring Company. Alaska
Steam excepted to this inclusion and stated that by so doing the
Examiner had disallowed a portion of its stevedoring expense. We
agree with the Examiner. In General Increases in Rates (1961), 7
F.M.C. 260 (1962), we held that “the shipping public is entitled to
protection from the siphoning-off of revenues by affiliates of the reg-
ulated carrier.” 7 F.M.C.260,at 282. This holding followed earlier
precedent established in the Atlantic & Gulf-Puerto Rico General
Increase in Rates and Charges case, supra, and reiterated in General
Increases in Alaskan Rates and Charges, T F.M.C. 563, at 579-580
(1963).

The Examiner allocated depreciation, inactive expenses, vessel
values, and working capital attributable to each trade assuming that
the asset was available for use in the regulated trade for 365 days, s0
that in allocating the value of an asset, the numerator would be days
in service, and the denominator would be 865. To this method of
allocation, Hearing Counsel objects. We are persuaded that in this
allocation the Hearing Examiner was correct. The asset was avail-
able for use in the regulated trade for 365 days each year, and this
fact should be accorded weight in the allocation of inactive expenses,
vessel values, depreciation, and working capital.

TaxEes

The Examiner applied as taxes the actual taxes incurred by Alaska
Steamship Company on all operations for 1962. Rates and charges
under consideration in this proceeding were tested by the results of
1962 operations. In its “Notice of Request to Submit Exhibits” re-
ceived by the Commission on November 5, 1962, Alaska Steam stated :
“The facts showing the actual operations and results of operations
for the full calendar year 1962 are the best evidence regarding the
reasonableness of Respondent’s revenues and income from all opera-
tions including increased freight rates which are the subject of these
proceedings.” And, during the course of the hearing before the
Examiner, the attorney for Alaska Steam stated : “We judge the rates
as of 1962, 1960, 1961, 1959 are not relevant.” In 1962 Alaska Steam
made money on its seasonal service but lost money on its scheduled
service. Its actual tax liability for all operations in 1962 was less
than a hypothetical liability of 52 percent on its seasonal service

8 F.M.C.
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profits. Alaska Steam contends that the Commission should allow
. as taxes a figure of 52 percent of the profits of the seasonal service
_ (plus an additional percentage for State of Alaska income taxes),
notwithstanding the fact that a lesser amount was incurred by the
company on its over-all operations. Hearing Counsel supports the
Examiner’s allowance for taxes.
We are not unmindful that rate-making is essentially prospective,
" and that it should not be assumed that one service will always lose
. money while another service will always be profitable. However, the
- increases under consideration are being tested by the actual results
. of 1962 operations, and during 1962 the scheduled service lost money,
. so that Alaska Steam’s tax liability was reduced. To disregard this
fact, it seems to us, would be to allow Alaska Steam to subsidize the
. scheduled service at the expense of the seasonal rate payers. It would,
in effect, allow Alaska Steam a return over and above that which is
shown to be just and reasonable in the seasonal service.
The Federal Power Commission has recently had to deal with the
"issue of tax allocations, although in a somewhat different context.
, The Power Commission decision, Cities Service Gas Company, Dock-
et No. G-18799, issued July 15, 1963, involved a consolidated tax
‘return? filed by the Cities Service Company and its subsidiaries.
. Since some of the subsidiaries had losses, and some had profits, a
'saving was achieved by filing the consolidated return, and the Gas
- Company argued that the saving should accrue only to the unregulated
companies, and that the Commission should allow, for rate-making
' purposes, a tax factor of 52 percent against the profits of the Gas Com-
. pany, despite the fact that its portion of the actual tax liability paid
~under the consolidated return was much less. The Power Commission
rejected Gas Company’s contention and applied as income taxes a por-
‘tion of the net total consolidated tax liability of the regulated and
.unregulated groups over a representative period of time. The Power
‘Commission’s rationale was:

To accept Cities Service’s position would be to approve fixing jurisdictional
.rates on the basis of converting a hypothetical tax payment into a prudent op-
erating expense. In effect, Cities Service argues that Gas Company should
make Cities Service stockholders whole for the tax losses of nonregulated enter-
‘prises even though this means an allowance for taxes paid over and beyond
that which the consolidated system as a whole actually paid. We reject this
view as neither just nor reasonable. Tax allowances in a cost of service are
for the purpose of permitting the regulated entity to secure a rate which, after
taxes, will provide a reasonable return on jurisdictional investment, not to
insure that other components of a complex corporate system are enabled to

1 Internal Revenue Code, §§ 1501-1504.
8 F.M.C.
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“cash-in” on their tax losses. Docket No. G-18799, Federal Power Commission,
page 4.2

We are not concerned here with a consolidated return or two sep-
arate corporate entities, one regulated and another not regulated.
Alaska Steam is one corporation, with two different services which
have been separated solely for the purposes of this proceeding. But
the rationale of the Power Commission in the Cities Service case is
applicable and with a greater force in the instant proceeding, because
Alaska Steam is one company that is entirely regulated by this Com-
mission and there can be no claim that the Commission is exercising
improper jurisdiction.

Evidence was presented at the hearing before the Examiner that
Alaska Steam has a virtual monopoly in its seasonal service, whereas
in the scheduled service it is subject to competition. We are unwill-
ing to speculate as to what management decisions regarding rates
might be prompted by such a situation, but we are convinced that it
is our duty to protect the rate payers of both services. This is one
reason behind our support for the Examiner’s separation of services
in setting up a rate base, and we are of the opinion that it equally sup-
ports the Examiner’s allowance of taxes. On the basis of the record,
we hold that the equities are best served by allowing as tax against
the income of the seasonal service only that amount of Federal income
taxes which Alaska Steam incurred in 1962 on its over-all operations.

Worging Carrrar COMPUTATION

The Examiner allowed as working capital an amount approximately
equal to one round average voyage expense for each ship in the serv-
ice. The Examiner’s allowance is in accord with that which we have
allowed in past rate proceedings. See Atlantic & Gulf-Puerto Rico
General Increase in Rates and Charges, T F.M.C. 87, at 109 (1962) ;
General Increases in Rates (1961), 7 F.M.C. 260, at 289 (1962), and
General Increases in Alaskan Rates and Charges, 7T F.M.C. 563, at 582
(1963).

Alaska Steam excepted to the Examiner’s allowance. Through the
testimony of its witnesses, Alaska Steam contended that it needed an
allowance for working capital in its over-all operations of $2,800,000.
Alaska Steam’s request was based on the difference between current
assets and liabilities on its balance sheet at a given time plus an addi-
tional sum for contingencies. The amount allocated on the basis of
Alaska Steam’s request to the seasonal service would be $661,920.

2Our citation of this decision should not be taken to mean that we endorse the cost of
service principle for rate-making in the instant proceeding. As stated infra, we are ad-
hering to the prudent investment standard.

8 F.M.C.
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‘'The most generally accepted definition of working capital is that
of Barnes:

Working capital, in the technical sense in which it is here employed, does
not include the total liquid funds with which the business is conducted. It
is not the property which the business has: that is, it is not the excess of current
assets over current liabilities. Working capital, rather, is an allowance for
the sum which the company needs to supply from its own funds for the purpose
of enabling it to meet its current obligations as they arise and to operate eco-
nomically and efficiently.?

This definition was used with approval by the Court in the recent
case of Government of Guam v. Federal Maritime Commission, 329
F. 2d 251 (D.C. Cir., 1964), which case involved this very issue of
working capital. In remanding the case to the Commission for fur-
ther findings the Court said :

The nub of the point here is that working capital is not a .doctrinaire entry
in the rate base; it is a realistic allowance—realistic in need and realistic in
amount. Its inclusion in a rate base must bear a real relationship to the realities
of the situation. 329 F. 2d at 257.

Alaska Steam’s request for working capital is unrealistic. It bears
no relationship to the needs of the carrier. In past rate proceedings
the allowance of one round average voyage expense for each ship in
the service has, in our opinion, provided amply for a carrier’s needs
in meeting any lag between expenses incurred and revenues received.
There is no showing that such an allowance in this case will not be
ample for Alaska Steam.

In examining Alaska Steam’s operations, it is readily apparent

. that the seasonal service requires working capital. Alaska Steam
. engages in substantial pre-season planning and in a certain amount

of post-season wind-up of operations, finding it necessary to maintain
a year-round staff to insure that the seasonal operations go smoothly.
Alaska Steam has considerable inactive vessel expenses attributable

- to the seasonal service, and part of its administrative and general

expenses attributable to the seasonal service must be met throughout
the lay-up months and the slack months when little cargo is being
carried. The record shows that Alaska Steam’s carryings in the sea-
sonal service for 1962 went from a low of 5,000 revenue tons in May
to a high of 42,000 revenue tons in August.

In 1962, inactive vessel expenses allocated to the seasonal service

" were $250,013. Administrative and general expense allocated to the
. seasonal service was $384,229. Alaska Steam needs working capital

“to cover its inactive vessel expense, and the allowance for working
_capital should include provision for part of the $384,229 of admin-
'istrative and general expense which will be incurred in off-months.
' The allowance for working capital must also take into account cash

. o N L et teiime:  em e ae . A rAA
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requirements during other periods when revenues do not cover costs
such as costs resulting from periods of vessel lay-up due to accidents,
periods of increased vessel operating costs prior to the effective date
of increased rates, and periods of strike.

Judged in the light of the above considerations, we are of the
opinion that the Examiner’s allowance of $453,090 is a realistic one
and is fully justified.

Hearing Counsel excepted to the Examiner’s allowance on the basis
that only seven-twelfths of the Examiner’s allowance should be in-
cluded in the seasonal rate base since Alaska Steam’s operations in
its seasonal service cover only 7 months of the year. As we have
found that the Examiner’s allowance is a fair and a realistic one, a
reduction of this allowance by five-twelfths would be unwarranted
and might impede the seasonal operations. Hearing Counsel’s excep-
tion is rejected.

Test PERIOD

The Examiner used 1962 as the test period for the rate increases
under consideration, to which only the State of Alaska excepted.
State contends that the Examiner should have used a period of 3 to 4
years, to take into account the red salmon run cycle. While State’s
contention may have merit, the Examiner found 1962 to be a repre-
sentational year, and we conclude, on the basis of the record, that
this finding was correct. The record does not contain adequate in-
formation on seasonal operations over a 3- to 4-year period to support
the use of such a period as the test period.

OreraTING RaTio Test

Alaska Steam urges that the Commission adopt the operating ratio
test for the purposes of testing the rate increases under consideration.
Alaska Steam has previously urged the operating ratio test on the
Commission, and it has been rejected. General Increases in Alaskan
Rates and Charges, T F.M.C. 563, at 584 (1963). Here, as in that
case, the same facts hold true. The carrier has a substantial invest-
ment in property used and useful in providing service, and even
though it charters vessels to round out its seasonal fleet, we are not
persuaded that the owned equipment used in the service is so unsub-
stantial as to cause us to depart from the prudent investment standard.

RatE oF RETURN

The Examiner, in his initial decision, found that the rates and
charges under consideration were unjust and unreasonable to the ex-
tent that they provided the carrier with a rate of return in excess of

twelve (12) percent. He further found that “a reasonable maxi-
8 F.M.C.
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mum rate of return for Alaska Steam in its seasonal service is 12

percent.” (Initial Decision, page 29.)

In its testimony and exhibits, Alaska Steam repeatedly emphasized
the uncertainty of its operation and the hazards which it encounters.
It is true that the success or failure of the seasonal operations is largely
dependent on the salmon run, and that the carrier must be prepared

. to move cannery supplies and salmon at given locations on short no-

tice. In this respect, we accept the carrier’s evidence that its opera-
tion is not comparable with a regular liner operation that has a

. steady flow of cargo and can expect to pick up and discharge, within

certain limits, the same amount of cargo each time at a given port.

- The cannery operations, as the evidence shows, are dependent upon

the carrier being able to supply cans, boxes, and salt and at the same
time moving the already canned salmon out so that the canning opera-

. tion can be continued. For these reasons, the seasonal operations
of Alaska Steam have perhaps a higher degree of risk than other
steamship operations.

On the other hand, we are unconvinced that physical hazards are

i any greater or should be given more weight than they are in any other
-trade. Even though lighter operations must be utilized to move
‘cargo in and out of ports because of insufficient dockage facilities or
‘shallow harbors, we are of the opinion that these are the operational
facts of life of any carrier which chooses to call at many small ports.
‘Furthermore, Alaska Steam’s evidence that the shoreside operations
‘are conducted by several men shows efficiency of operation which
would ordinarily be expected of most carriers. Also, the risk to
capital is reduced by Alaska Steam’s monopolistic position in the
trade. Alaska Steam is well aware that it will carry any available
ccargo, and the absence of competition minimizes the risks attendant
'in Alaska Steam’s seasonal operations.

The criteria to be employed in a determination of a rate of return
are well settled. In Bluefield Co. v. Public Service Commission, 262
U.S. 679, at 693 (1923), the Court said: “The return should be rea-
sonably sufficient to assure confidence in the financial soundness of
the utility and should be adequate, under efficient and economical
management, to maintain and support its credit and enable it to raise
the money necessary for the proper discharge of its public duties.”
And in Power Commission v. Hope Gas Company, 320 U.S. 591, at
603, the Court stated: “The rate-making process under the Act, i.e.
the fixing of ‘just and reasonable’ rates, involves a balancing of the
investor and the consumer interests * * * From the investor or com-
pany point of view it is important that there be enough revenue not
only for operating expenses but also for the capital costs of business.
These include service on the debt and dividends on the stock.” The

8 *F.M.C.
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testimony of the principal witness of Alaska Steam, an economist, was
that the carrier needed a rate of return of 20 to 25 percent to prevent
attrition of capital. While this witness testified at length, we have
come to the conclusion that his testimony does not support Alaska
Steam’s contention. His analysis of Alaska Steam’s operations was
based on an earlier study made for Alaska Steam which had been up-
dated for the purposes of the hearing, and he did not, in our opinion,
take into consideration the realities of the situation. Here, as in the
argument regarding working capital, Alaska Steam is relying on
speculation. Alaska Steam is a Seattle-based corporation, it is a
closely held corporation, and does not go to the public for capital.
It does not have to go into the Alaskan capital market for funds, nor
was any evidence introduced that it ever has. 'We can find no basis
for allowing Alaska Steam a rate of return in the neighborhood of
20 to 25 percent—such a return would be allowed only on a showing
of the most exceptional circumstances, which circumstances have not
been shown here.

As to our conclusions, first we do not agree with the Examiner’s
finding that & maximum rate of return should be set in this proceed-
ing. As stated above, the Examiner found that “a reasonable mawi-
mumi rate of return * * * is 12 percent.” (Italic supplied.) No pur-
pose can be served by binding ourselves to setting a maximum rate
of return in this proceeding, and such a finding is unnecessary. In
this respect, the Examiner’s finding is reversed. As to the actual rate
of return to be allowed, we find that the increases here under con-
sideration are unjust and unreasonable to the extent that they allow
Alaska Steam a rate of return in its seasonal service in excess of ten
(10) percent. In General Increases in Alaskan Rates and Charges,
7 F.M.C. 563 (1963), we allowed the carrier a rate of return on its
over-all operations of 9.07 percent. And, though the testimony of
Alaska Steam’s expert witness on the subject of rate of return is in
our view an incorrect appraisal of Alaska Steam’s needs, we find that
the nature of the seasonal operations of Alaska Steam is such that a
ten percent rate of return is justified. We conclude that a ten percent
rate of return in the seasonal service is fair to stockholders and rate
payers alike.

COMPUTATIONS

The following computations are based on the evidence of record
and the principles expressed supra, and are in accord with the Ex-
aminer’s computation with the exception of the Federal income tax
computation.*

¢ This computation differs from that of the Examiner in that he failed to take into ac-
count the fact that the additional 22 percent surtax is applicable only to profits in excess
of $25,000.
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Rate base (seasonal service) :
: Vessels, at cost —_—— — _ $1, 699, 468

LesS reserve. - oo — _ 738, 129
Net .___ - - 961, 339
Other property_ . __._____ — - 138, 387
Working capital ——e - - 453, 090
Total -- 1,552,816
' prme——— e
' Income account {ecasonal service) :
Revenue —- 4,529,725
Expense _— -- 3,425,067
Inactive vessel exXp._ o ____ 250, 013
Vessel depreciation_.__.. _ - 108, 933
Administrative & General_.________________ ________________ 384, 228
Alaska Income Tax__ = 976
'l Total — -~ 4,169,217
' Gross Profit. - 360, 508
Federal Income TAX oo oo~ *117, 226
283, 282
Profits of related companies — - 23, 461
Net Profit_..___ S 306, 743
. e ——— ———
Rate Base_ . _____________ - 1, 552, 816
=
' Rate of Return (percent) - 19.75
| ]
*Computation of Federal Income Tax:

Over-all Operations 5$160, 064
i Alaska Tax R 976
Total —_— - 159, 088

i Federal Tax (30 percent on all profits; 22 percent additional on all profits
i in excess of $25,000): 7, 226

| 8 Per Alaska Steam's exhibit, using 20 year vessel life for Federal Income Tax Com-
putation.

CoxcrusioNn

' An appropriate order will be issued to the effect that all rates and
charges producing a rate of return in excess of 10 percent in the sea-
sonal service of Alaska Steamship Company are unjust and unrea-
sonable, and Alaska Steamship Company and Northern Commercial
Company River Lines will be required to submit to the Commission
within thirty (30) days following the date of this deeision amended
tariff schedules in accord with our decision,

. By the Commission, March 5,1964.

Tromas Lisi,

Secretary.
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No. 969

Avaska Steamsurp CoMPANY—GENERAL INCREASE IN RATES IN THE
PeNINSULA AND BERING SEA AREAS OF ALASKA

No. 1067

NorraerN Commerciar, Co. River LiNeEs—GENERAL INCREASE IN
RaTES IN THP YUEON RIVER AREA OF ALASKA

ORDER

Full investigation in this proceeding having been had, and the Com-
‘mission on this day having made and entered of record a report stating
its conclusions and decisions thereon, which report is hereby referred
to and made a part hereof, and having found that the increased rates
and charges of Alaska Steamship Company and Northern Commercial
Company River Lines are unjust and unreasonable to the extent that
they provide Alaska Steamship Company with a rate of return in its
seasonal service in excess of ten (10) percent,

Therefore, it is ordered, That respondents Alaska Steamship Com-
pany and Northern Commercial Company River Lines file with the
Commission within thirty (30) days from the date of this decision
revised schedules of rates and charges in accord with our findings and
conclusions herein. .

By the Commission, March 5, 1964.

TroMmas Lisr,
Secretary.
8 F.M.C.
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Sprorarn. Doceer No. 267
(GOVERNMENT OF ISRaFL SuppLy Mission
U,

AsErican Exrorr Lines, Inc.

Application of American Export Lines, Inc., to waive collection of a portion of
the applicable charges on two shipments of dry milk powder froin the port
of New York to Haifa, Israel, granted.

A. T, De 8medt for applicant,

INITIAL DECISION OF CHARLES E. MORGAN,
EXAMINER:®

Thisisan application filed May 14, 1963, by American Export Lines,
Inc. (AEL)}, pursuant to Rule 6({b) of the Commission’s Rules of Prac-
tice and Procedure for permission to waive collection of a portion of
the applicable tariff charges on two shipments in March 1963, of non-
fat dry milk powder, spray process, in bags, from Hoboken, New
Jersey, Port of New York, to Haifa, Israel. Pending the outcome
of this application AEL has not attempted collection of the freight
charges on these shipments.

The first of these two shipments of dry milk powder consisted of
4,591 bags, amounting to 465,987 pounds, or a fraction over 208 long
tons. The second shipment consisted of 3,889 bags, amounting to
394,734 pounds, or a fraction over 176 long tons. They were loaded
respectively, on the SS EXPORT AIDE, voyage No. 12, and on the
SS EXPORTER, voyage No. 99. The consignor of the shipments,
which concurs in this application, was the Government of Israel
Supply Mission, and the consignee was the Foreign Loans Depart-
ment, Ministry of Finance, Jerusalem, Israel.

From June 6, 1962, through December 31, 1962, a special rate of
$45.00 a long ton of 2,240 pounds had been in effect on milk powder
from the Port of New York to Israel, but the ordinary tariff rate of

1 This decision became the decislon of the Commission on July 18, 1963, and an order
was entered granting the application,

14 8 F.M.C.
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$50.50 again became effective on January 1, 1963, upon the automatic
expiration of the above special rate. Approximately 4,450 long tons
of milk powder had moved at the special rate. '

Toward the end of 1962, the Government of Israel experienced dif-
ficulties in obtaining delivery of bagged milk powder to AIEL vessels
for shipment, because of the longshoremen’s strike situation and other
technical problems with suppliers. At that time, the Government of
Israel requested that the special rate of $45.00 be applied to about
400 long tons of milk powder which could not be loaded prior to the
end of 1962. AEL concurred inasmuch as the problems were clearly
beyond the control of the shipper. AEL also experienced the inter-
ruption of some of its normal clerical procedures when its office em-
ployees honored the longshoremen’s picket lines at AEL’s office prem-
ises. As a result, AEL was not aware that the $45.00 special rate
had been terminated, and no steps were undertaken to extend it into -
1963. On the other hand, under normal circumstances, AEL would
have anticipated no difficulty in continuing the special rate in effect.

This application seeks to adjust the charges from the basis of the
applicable rates of $50.50 per long ton to the basis of the special rate
of $45.00 per long ton. While any shipper would be well advised to
check the applicable tariffs carefully to be sure that a quoted rate is
in fact the effective tariff rate, in the present circumstances, AEL’s
failure to extend the special rate was an oversight and the result of
events of which the shipper was innocent. The granting of the
relief sought will not result in any discrimination between shippers.
Martini & Rossi et al. v. Lykes Bros. S.S. Co., 7T F.M.C. 453 (1962).

American Export Lines, Inc., will be authorized to waive collection
of that portion of the charges on each of these two shipments, which
is the difference between the charges based on the tariff rate of
$50.50 and the special rate of $45.00 per long ton. Since no charges
have been collected by AEL, stating this waiver in other words, AEL
will be authorized to collect at the special rate, charges of $9,361.35
on the first shipment and charges of $7,929.92 on the second shipment.
An appropriate order will be entered.

Cuarues E. Morcan,
Presiding Examiner.
Juxne 21, 1963.
8 F.M.C.
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TrE Duar Rate Cases?
Proposed dual rate contracts approved as modified herein.

Decided March 27, 1964

Appearances:

. For respondent conferences and carriers: Edward S. Bagley and
Wa,lter Carroll, Nos. 1001, 1006, 1053 ; Ronald A. Capone, and Robert
Henri Binder, Nos. 1058, 1059 Robert L. Harmon and F. Conger
F awcett, Nos. 1055, 1056; Leona,rd G. James, No. 1007; Leonard G.
J|ames, Robert L. Harmon and F. Conger Fawcett Nos 1003, 1009,
1010, 1011, 1018, 1035, 1040, 1041, 1044, 1057, 1092; SeymourH Klig-
ler, Mmhael L. Goldsteln, and Herman Goldman Nos. 1026, 1027,
1028 1029, 1051, 1052; Elmer C. Maddy, Nos. 1012 1020, 1049, 1101,
1106 Elmer C. Maddy and Paul F. McGuire, No. 1081; J ohn R Ma-
honey, Nos. 1013, 1014, 1016, 1019, 1021, 1022, 1025, 1030 1045, 1047,
1048, 1054, 1018 (Sub No. 1), 1018 (Sub No 2); PaulF McGulre,
Nos. 1042, 1043 ; David Orlin, Nos. 1015, 1017; Edward D. Ransom,
Lillick, Geary, Wheat, Adams & Charles, No 1002; Elkan Turk,
Elkan Turk Jr., Sol D. Bromberg, Nos. 1005, 1023, 1031 1050; Burton
H. White a.nd Elhott B. Nixzon, Nos. 1033, 1034 1037 1039 1046

' For interveners: Raymond V. Wolf, Ford Motor Company, Nos.
1033, 1034, 1037, 1039; Don A Boyd, E. I. du Pont de Nemours & Co.,
and du Pont de Nemours Internationl, S.A., Nos. 1012, 1013, 1014,
1016 1018 (Sub. No. 1), 1018 (Sub. No 2), 1019, 1020, 1021, 1022,
1025 1030, 1033, 1034, 1037, 1039, 1045, 1047, 1048, 1054, 1101, 1106;
Donald Caldera, Amerlcan Export Llnes, No. 1081; EdwardP Cotter,
D.B. Turkish Cargo Lines and Ipar Transport, Ltd., Nos. 1109, 1110;
Paul Daniel, Brown & Williamson Tobacco Corp., Nos. 1013, 1014,
1016, 1018 (Sub. No. 1), 1018 (Sub. No. 2), 1019, 1021, 1022, 1025,
1030, 1033, 1034; 1037, 1039, 1045, 1047, 1048, 1054; James H. Davis,

1 The cases included in this report are set forth below.
16 8 F.M.C.
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Sun Oil Company, Nos. 1013, 1014, 1016, 1018 (Sub. No. 1), 1018
(Sub. No. 2), 1019, 1021, 1022, 1025, 1030, 1033, 1034, 1037, 1039, 1045,
1047, 1048, 1054 ; Maurice W. Fillius National Association of Alcoholic
Beverage Importers, Inc., Nos. 1058, 1059 ; Jerome H. Heckman, Dow
Chemical Co., and Dow International, S.A., Nos. 1012, 1013, 1014,
1016, 1019, 1020, 1021, 1022, 1025, 1030, 1042, 1043, 1045, 1047, 1048,
1054, 1018 (Sub. No. 1), 1018 (Sub. No. 2), 1101, 1106; Jerome H.
Heckman and Charles M. Meehan, Dow Chemical Co., and Dow Chem-
ical International, S.A., Nos. 1033, 1034, 1037, 1039; Lawrence D.
Hollman, Paul Daniel and James N. Ravlin, Brown & Williamson
Tobacco Co., Nos. 1012, 1020, 1101, 1106 ; James A. Kenney, Govern-
ment of Pakistan, Nos. 1012, 1020, 1101, 1106; Richard E. Keresey,
Esso International Inc., Nos. 1033, 1034, 1037, 1039 ; Dickson R. Loos,
National Industrial Traffic League, Nos. 1012, 1013, 1014, 1016, 1018
(Sub. No. 1), 1018 (Sub. No. 2), 1019, 1020, 1021, 1022, 1025, 1026,
1027, 1028, 1029, 1030, 1045, 1047, 1048, 1054, 1101, 1106; Robert P.
Nash, Esso International Inc., Nos. 1013, 1014, 1016, 1018 (Sub. No. 1),
1018 (Sub. No. 2), 1019, 1021, 1022, 1025, 1030, 1045, 1047, 1048, 1054,
1101, 1106 ; James E. O’Boyle, Ford Motor Co., Nos. 1013, 1014, 1016,
1018 (Sub. No. 1), 1018 (Sub. No. 2), 1019, 1021, 1022, 1025, 1026, 1027,
1028, 1029, 1030, 1045, 1047, 1048, 1054, 1101, 1106; T. R. Stetson,
Jnited States Borax & Chemical Corp., Nos. 1002, 1003, 1007, 1009,
1010, 1011, 1018, 1035, 1041, 1044, 1055, 1056, 1057, 1092; J. Richard
Townsend, Pacific Coast Coffee Association and Pacific Coast Customs
and Freight Brokers Association, Nos. 1003, 1009, 1010, 1011, 1018,
1035, 1040, 1041, 1044, 1057, 1092; R. S. Trigg, Armstrong Cork Co.,
Nos. 1013, 1014, 1016, 1018 (Sub. No. 1), 1018 (Sub. No. 2), 1019 1021,
1022, 1025, 1030, 1033, 1034, 1037, 1039, 1045, 1047, 1048, 1054, 1101,
1106 ; Burton H. White, North Atlantic Mediterranean Freight Con-
ference Nos. 1109, 1110; John C. White, American Cotton Shippers.
Association, and Anderson, Clayton & Co., Nos. 1001, 1006, 1013, 1014,
1016, 1018 (Sub. No. 1), 1018 (Sub. No. 2), 1019, 1021, 1022, 1025,.
1030, 1045, 1047, 1048, 1053, 1054, 1101, 1106.

As Hearing Counsel: Frank Gormley and Robert J. Blackwell,.
Nos. 1033, 1034, 1037, 1039 ; Norman D. Kline and Robert J. Blackwell,
Nos. 1051, 1052 ; Howard A. Levy and Robert J. Blackwell, Nos. 1005,
1007, 1023, 1026, 1027, 1028, 1029, 1031, 1050; Thomas R. Matias and.
Robert J. Blackwell, Nos. 1012, 1020, 1058, 1059, 1101, 1106 ; Thomas
R. Matias, Howard A. Levy, and Robert J. Blackwell, No. 1081;
Roger A. McShea, ITI, and Robert J. Blackwell, Nos. 1015, 1017, 1109,
1110; H. B. Mutter, Howard A. Levy, and Robert J. Blackwell, Nos.
1003, 1009, 1010, 1011, 1018, 1035, 1040, 1041, 1044, 1057, 1092; J. Scot
Provan and Robert J, Blackwell, Nos. 1042, 1043, 1049, 1055, 1056;.

8 F.M.C.
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g J. Scot. Provan, William Jarrel Smith, Jr., and Robert J. Blackwell,

' No.

1046; Wllham Jarrel Smith, Jr., and Robert J. Blackwell,

1002; Harold Witsaman and Robert J. Blackwell, Nos. 1001, 1006,
1013, 1014, 1016, 1019, 1021, 1022, 1025, 1030, 1045, 1047, 1048, 1053,
.1054, 1018 (Sub. No. 1), 1018 (Sub. No. 2).

Hearing Ezaminers:

Herbert K. Greer, in Docket Nos. 1001, 1006, and 1053.
. Edward C. Johnson, in Docket Nos. 1003, 1009, 1010, 1011, 1018,
1035, 1040, 1041, 1044, 1057, 1092, 1058, and 1059.

John Marshall, in Docket Nos. 1015, 1017, 1042, 1043, and 1111.

~ Charles E. Morgan, in Docket Nos. 1026, 1027 1028 1029, 1046,
.a,nd 1111.
Paul D. Page, Jr., in Docket Nos. 1012, 1020, 1101, 1106, 1051, 1052,
and 1111.
., C. W. Robinson, in Docket Nos. 1013, 1016, 1019, 1021, 1022, 1025,
1030, 1045, 1047, 1048, 1054, 1018 (Sub. No. 1), 1018 (Sub. No. 2),
1049, and Chairman of the Panel of Examiners in Docket No. 1111.
E. Robert Seaver, in Docket Nos. 1033, 1034, 1037, 1039, 1055, 1056,

1081,

and 1111.

. Walter T. Southworth, in Docket Nos. 1002, 1005, 1023, 1031, 1050,
and 1007.
. Benjamin A. Theeman, in Docket Nos. 1109 and 1110.

THIS REPORT INCLUDES THE EXCLUSIVE PATRONAGE (DUAL RATE)
CONTRACTS IN THE FOLLOWING DOCKETS:

. 1001—Gulf/Mediterranean Ports Conference.

. 1006—Gulf/French Atlantic Hamburg Range Conference
. 1053—South Atlantic Steamship Conference

. 1002—Pacific Westbound Conference

. 1003—Capca Freight Conference

. 1009—Colpac Freight Conference

1010—Canal, Central America Northbound Conference

. 1011—Camexco Freight Conference

. 1018—Association of West Coast Steamship Companies
. 1035—Pacific Coast/Caribbean Sea Ports Conference

. 1040—Pacific Coast/Mexico Freight Conference

. 1041—Pacific Coast/Panama Canal Freight Conference
. 1044—Pacific/West Coast of South America Conference
. 1057—Pacific Coast River Plate Brazil Conference

No.

1092—In the Matter of Agreement No. 8660—Latin America/

"Pacific Coast Steamship Conference

No

1005—Associated Steamship Lines (Manila)

8 F.M.C.
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No. 1023—Far East Conference

No. 10381—New York Freight Bureau (Hong Kong)

No. 1050—Trans-Pacific Freight Conference (Hong Kong)

No. 1007—Pacific Coast European Conference

No. 1012—Calcutta/U.S.A. Conference

No. 1020—The India, Pakistan, Ceylon & Burma Outward Freight
Conference

No. 1101—The Ceylon/U.S.A. Conference (Agreement 8050)

No. 1106—In the Matter of Agreement No. 8650—Calcutta, East
Coast of India and East Pakistan/U.S.A. Conference

No. 1018—Atlantic and Gulf/West Coast of South America Con-
ference

No. 1014—Atlantic and Gulf/West Coast of Central America and
Mexico Conference

No. 1016—Atlantic and Gulf/Panama Canal Zone, Colon and Panama
City Conference

No. 1019—Leeward and Windward Islands & Guianas Conference

No. 1021—Havana Steamship Conference

No. 1022—Gulf and South Atlantic Havana Steamship Conference

No. 1025—East Coast Columbia Conference

No. 1030—Havana Northbound Rate Agreement

No. 1045—United States Atlantic and Gulf-Haiti Conference

No. 1047—United States Atlantic & Gulf-Venezuela & Netherlands
Antilles Conference

No. 1048—TU.S. Atlantic and Gulf Ports-Jamaica Steamship Con-
ference

No. 1054—Santiago de Cuba Conference

No. 1018 (Sub. No. 1)—Association of West Coast Steamship Com-
panies (Cocoa, Coftee, Ivory Nuts, Ecuador/United States Atlantic-
Gulf)

No. 1018 (Sub. No. 2)— Association of West Coast Steamship Com-
panies (Coffee, Columbia/United States Atlantic-Gulf)

No. 1015—Atlantic and Gulf, Singapore, Malaya and Thailand
Conference

No. 1017—Atlantic and Gulf-Indonesia Conference

No. 1026—Java-New York Rate Agreement

No. 1027—~Java-Pacific Rate Agreement

No. 1028—Deli-Pacific Rate Agreement

No. 1029—Deli-New York Rate Agreement

No. 1083—North Atlantic French Atlantic Freight Conference

No. 1034—North Atlantic Mediterranean Freight Conference

No. 1037—North Atlantic Baltic Freight Conference

No. 1039—North Atlantic United Kingdom Freight Conference

8 F.M.C.
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|

'No. 1042—River Plate/United States-Canada Freight Conference

No. 1043—River Plate and Brazil Conferences

‘No. 1046—West Coast of Italy, Sicilian & Adriatic Ports/North

. Atlantic Range Conference

No. 1049—United States Atlantic & Gulf/Australia New Zealand
Conference

No. 1051—Straits/Pacific Conference

No. 1052—Straits/New York Conference

No. 1055—Pacific/Straits Conference

No. 1056—Pacific Indonesian Conference

No. 1058—North Atlantic Westbound Freight Association (Wines &

' Spirits Contract)

No. 1059—North Atlantic Westbound Freight Association

No. 1081—West Coast of India and Pakistan/U.S.A. Conference

No. 1109—Ipar Transport, Limited

No. 1110—D. B. Turkish Cargo Line

No. 1111—Dual-Rate Contracts, 1963—Adjudication of Major Issues

REPORT

By taE Commission (Joun HariLes, Chairman,; Traos. E. STAREM,
Vice Chairman; Asaton C. Barrerr and James V. Day, Com-
missioners)

INTRODUCTION

| These are proceedings under section 14b of the Shipping Act, 1916
(75 Stat. 762; 46 U.S.C. 813a), for the approval of so-called dual rate
contracts used by common carriers by water and conferences of such
carriers in the foreign commerce of the United States.> Most of the
plroceedings involve the approval of contracts which were in use at
the time Public Law 87-346 was enacted. Under the terms of section
3 of Public Law 87-346, as amended, these contracts are not lawful
beyond April 3, 1964.

In this report we have combined the aforesaid contracts for dis-
cussion and decision. The full terms of the contracts as approved by
us are set forth in the orders appended hereto. The Initial Decisions
of the Examiners which preceded this report dealt in most instances
with the contracts of several conferences in related trade areas. Cer-
tain common issues were severed from some of the proceedings in-

{One proceeding, Docket No. 1092, also involves the approval of a new organic confer-
ence agreement under section 15 of the Shipping Act, whereby several presently existing
conferences in the Pacific Coast/Latin American trades seek approval of an agreement
which would combine the several conferences under a single agreement. The approval
of ‘this new conference agreement and such separate discussion of the use of dual rate
contracts by this conference as is necessary are set forth at the énd of this report.

8 F.M.C.
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volving specific contracts and were joined for hearing in Docket No.
1111 before a panel of five Examiners.?

Our determination to deal with all the contracts in a single report
was prompted by several considerations. In its report on the bill
which ultimately became Public Law 87-346, the Committee on the
Merchant Marine and Fisheries of the House of Representatives made
it clear that insofar as was possible dual rate contracts should be
standard or uniform. The Committee said :

It is the expectation of the committee that a standard form of contract to be
utilized by all conferences will be approved by the Board with such riders as may
be required to suit the needs of a particular trade. This will greatly simplify
the problems of shippers, who of necessity must be members of a number of con-
ferences, with respect to interpretation and application of differing provisions.
(H. Rpt. No. 498, 87th Cong., 1st Sess., p. 9 (1961)).

This sentiment was further expressed by the Antitrust Subcom-
mittee of the Committee on the Judiciary of the House of Representa-
tives in its Report on the Ocean Freight Industry published several
months following the enactment of Public Law 87-346.* The Anti-

* Docket No. 1111 treated the following issues:

Definition of Contract Shipper

(a) Whether the Commission should approve, disapprove or require modification of
contract provisions requiring inclusion in the contract of afillates of the contract shipper
or of other connected companies.

Contract Shipper Commitment

(b) To what degree, if any, may or should contracts exclude a portion of shipments,
commodities, or shipments on owned or chartered vessels ?

Legal Right to Select the Cerrier

(¢) Whether the provision required by section 14b(3) in all contracts, to limit the
coverage of the contracts to “those goods of the contract shipper as to the shipment of
which he has the legal right at the time of shipment to select the carrier” requires special
language in the contracts in order to avoid uncertainty and potential disputes as to the
obligations of the merchant, or whether the language of section 14b(3) should be incor-
porated verbatim, in the contracts.

Notice, Disclosure and Burden of Proof

(d) Whether the Commission should approve, dlsappro?e or require modification of
contract provisions imposing notice and disclosure requirements upon the contract shipper
in the event of non-conference shipments or of suspected or alleged breach of contract,
and provisions relating to the burden of proof as to whether he has violated the contract.

Termination for Breach

(e) Whether the contracts should permit carrlers or conferences to terminate indi-
vidual contracts for breach or alleged breach of coniract by the merchant.

The foregoing issues were severed in the following dockets: Nos. 1001 through 1007,
inclusive; Nos. 1012 through 1023, inclusive; Nos. 1025 through 1031, inclusive; No.
1042 ; No. 1043 ; Nos. 1045 through 1057, inclusive; No. 1059 ; and No. 1101.

¢ For the part that the Antitrust Subcommittee played in the enactment of P.L. §7-346
see H.R. Rpt. No. 498, 87th Cong., 1st Sess., p. 6 and Sen. Rpt. No. 860, 87th Cong., 1st
Sess., p. 10.

NoTR: There are no footnotes numbered 5 or 6, nor is there a page numbered 6.

QTN
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‘trust Subcommittee in its recommendations related to Public Law
.87-346 said :

3. The Federal Maritime Commission should establish minimal standards for
‘dual-rate contracts beyond those set forth in Public Law 87-346 and should de-
_vise and publish a basic form contract to be used by all conferences. Any devia-
tion from the form should be carefully studied by the Commission to insure
ithal: there is no discrimination against individuals or groups or shippers. (Re-
port of the Antitrust Subcommittee of the Committee on the Judiciary of the
House of Representatives Pursuant to H. Res. 56, 87th Cong., 2d Sess., p. 390
(1962) ).

A further consideration in the combining of all contracts for a
single decision was the fact that the contract provisions which should
be permitted in each instance depend for the most part upon con-
struction of the statute rather than upon the peculiar facts of a par-
ticular trade. In these circumstances, both consistency and efficiency
promoted a single discussion. The fact that a number of individual
hearings were held and that there have been a number of initial de-
cisions by several Examiners has furnished us with perhaps a broader
background for this decision than would have been the case if but a
single hearing had been held.

 In reaching our conclusions we have considered the arguments
presented in all the cases included herein. We discuss herein those
arguments which appear to be of substance. Arguments and excep-
tions to the Initial Decisions not discussed herein were considered by us
and found to be not justified.

BACKGROUND TO PUBLIC LAW 87-346

Public Law 87-346 is the latest event in the long and controversial
history of dual rate contracts in the water-borne commerce of the
United States. The lawfulness of dual rate contracts was challenged
as early as 1922 when our predecessor, the United States Shipping
Board, found that the use of such a contract by an individual carrier
was unlawful under sections 16 and 17 of the Shipping Act (46 U.S.C.
815,816). Eden Mining Co.v. Bluefields Fruit £ 8. 8. Co.,1U.S.S.B.
41 (1922).

A few years later an individual carrier sought, under the antitrust
lziws, to enjoin the use of a dual rate system by a conference of car-
riers. The charge was made that the system had not been approved
by the Shipping Board under section 15 of the Shipping Act (46
U.S.C. 814) and therefore was open to challenge under the antitrust
laws. The Supreme Court found that the matters complained of lay
primarily within the jurisdiction of the Shipping Board under the
Shipping Act and affirmed the dismissal of the bill of complaint.
United States Nav. Co. v. Cunard S.S. Co., 284 U.S. 474 (1932).

8 F.M.C.
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Cunard the Court made it plain that it was not passing upon the law-
fulness of dual rate systems under the Shipping Act. Thus, in answer
to an assertion that the dual rate contract there in issue could not law-
fully be approved, the Court replied that this was “by no means clear.”
284 U.S. at 487.

The following year the Shipping Board again had the occasion
to speak on the lawfulness of dual rate contracts. In Rawleigh v.
Stoomwaart, et al. 1 U.S.S.B. 285 (1933), the Shipping Board found
that a dual contract used by a conference of carriers, as distinguished
from the single carrier agreement in Eden Mining, supra, was not
unlawful. The Shipping Board distinguished Z'den Mining upon
the ground, among others, that the conference contract offered the
shipper the use of several carriers and therefore, in the judgment
of the Shipping Board, was not subject to the same objections as a
single carrier system.

The next major controversy over such agreements came when the
Department of Justice sought an injunction under the antitrust
statutes against a conference dual rate system which had not been
approved by the United States Maritime Commission. Again, the
Supreme Court held that the matters complained of were within
the exclusive primary jurisdiction of the Maritime Commission
under the Shipping Act and did not rule upon the lawfulness of
the system. Far East Conference v. United States, 342 U.S. 570
(1952).

Finally, the lawfulness of such agreements under the Shipping
Act was directly presented to the Supreme Court in Federal Mari-
time Board v. Isbrandtsen Co., 356 U.S. 481 (1958), where a dual
rate system which had been expressly approved by the Board was
challenged. The Court set aside the Board’s approval of the con-
tract system on the ground that it was a “resort to other discriminat-
ing or unfair methods to stifle outside competition in violation of
section 14 Third” of the Shipping Act, 1916 (46 U.S.C. 812), 356
U.S. at 493.

The Isbrandtsen decision cast serious doubt upon the lawfulness
of all dual rate systems; and shortly following this decision Con-
gress enacted legislation to permit, temporarily, the continued use
of dual rate systems by conferences organized pursuant to agree-
ments approved by the then Federal Maritime Board.” Immediately
upon the enactment of this interim legislation the Committee on
Merchant Marine and Fisheries of the House of Representatives com-
menced a study of conferences and dual rate systems. Concurrently,
the Antitrust Subcommittee of the Committee on the Judiciary of

7 Public Law 85-626 (72 Stat. 574).
8 F.M.C.
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the House of Representatives commenced a connected study of cer-
tain antitrust practices in the ocean freight industry.

Public Law 87-346 resulted from these studies. It permits the
use of dual rate contracts but only if the Commission finds that
certain safeguards have been met. In adopting this course Con-
gress, in a sense, reaffirmed the earlier philosophy of section 15 of
the Shipping Act which, by authorizing supervised competition-
restricting agreements among carriers, recognizes that there is some
justification in the water-borne foreign commerce for making ex-
ception to our normal antitrust policies.

We will now discuss the specific requirements of the statute, with
frequent reference to primary documents of the legislative history
of Public Law 87-346.®° While section 14b authorizes the use of dual
rate contracts by both common carriers and conferences of such car-
riers, we, for convenience, have generally used the term “conference’
as including the one individual carrier whose dual rate contract is
before us. Further, since section 14b also authorizes dual rate con-
tracts with both shippers and consignees, our use of the term “mer-
chant” generally includes both shippers and consignees.

THE STATUTORY REQUIREMENTS

' Before considering the numbered provisions of section 14b which
relate to the required express provisions of all contracts there are
two general requirements of the section which demand brief pre-
liminary discussion. In generally describing the nature of the con-
tracts to be permitted, section 14b states that the Commission shall
permit contracts which are “available to all shippers and consignees
on equal terms and conditions” and which provide lower rates to a
shipper or consignee “who agrees to give all or any fixed portion
of his patronage” to the carrier or conference offering the dual rate
contract.

‘Under the first of these provisions there is the question of whether
the Commission can permit a contract which is offered only to ship-
pers or only to consignees. The phrase “shippers and consignees”
appears to have been used in the statute to eliminate any doubt re-
garding whether so-called consignee contracts could be continued

Bl Shortened citations to these documents are used as follows:

‘“House Hearings” refers to Hearings before Special Subcommittee on Steamship Con-
ferences of the Committee on Merchant Marine and Fisheries, House of Representatives,
on H.R. 4299, 87th Congress, 1st Session (1961).

“House Report” refers to House Report No. 498, 87th Congress, 1st Session (1961).

‘fSenate Hearings” refers to Hearings before Merchant Marine and Fisheries Subcom-
mittee of the Committee on Commerce, U.S. Senate, on Steamship Conference/Dual Rate

Bill, H.R. 6775, 87th Congress, 1st Session (1961).
‘“‘Senate Report” refers to Senate Report No. 880, 87th Congress, 1st Session (1961).

8 F.M.C.
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under the statute rather than for the purpose of requiring that all
contracts be offered on both sides of the ocean.

As originally introduced, H.R. 4299 (the direct predecessor to
H.R. 6775 which was ultimately enacted as Public Law 87-346)
stated that the then Federal Maritime Board could permit contracts
“available to all shippers in the trade on equal terms and conditions.”
In commenting on this provision of H.R. 4299, the Under Secretary
of Commerce, speaking for the Maritime Board, suggested that the
bill be amended by defining the word “shipper” as used therein to
include consignors and consignees. In explaining the motive for this
amendment, the Under Secretary said, “many of the exclusive patron-
age contracts currently in effect are between consignors as well as
consignees and carriers. The recommended language would make it
clear that such arrangements may be continued and shall be governed
by the safeguards erected in the proposed section.” (House Hear-
ings, p. 6; House Report, p. 17.) Presumably in response to this
suggestion by the Under Secretary, Draft Revision No. 2 of H.R.
4299 permitted contracts “available to all shippers and consignees
on equal terms and conditions.” (House Hearings pp. 535-536.)

Elsewhere in the hearings on H.R. 4299 there is expressed concern
on the part of carriers and conferences that the bill as originally
introduced might not permit the continuation of consignee contracts
then in existence. (See House Hearings pp. 177, 357, and 511.)
Shippers were likewise concerned that the bill as originally intro-
duced might not permit the continuation of their consignee contracts
or might not require that the safeguards of the bill be included in
consignee contracts. (See House Hearings pp. 388-389, 411.)

From all this it would appear that the intent of the statute is to
permit the continuation of so-called consignee contracts rather than
to demand that if a contract is used it must be offered both to the ex-
porter in one country and to the importer in the other country. The
decision of whether to solicit contract signatories on both sides of the
ocean, like the decision of whether to use a dual rate system at all,
will therefore be left to the conference.

Under the second of the above provisions there is the question of
whether the merchant must have the option of excluding a portion
of his shipments from the obligation of the contract. The proposed
contracts fall into two basic categories: (1) those which require the
merchant to use the conference vessels for all of his shipments (ex-
cept for commodities expressly exempted by the eighth numbered
provision of section 14b) and (2) those which obligate the merchant
to exclusive patronage only for specific commodities. The first type
1s generally used in the export trades; the second is generally used
in the import trades. In this regard the proposed contracts gen-

8 FMC.
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erally are unchanged from those which were in effect at the time
Public Law 87-346 was enacted.

The legislative history of the “all or any fixed portion” phrase of
the statute is scant but nevertheless enlightening. As originally in-
troduced, HL.R. 4299 dealt only with arrangements whereby a merchant
would be given a lower rate if he promised his “exclusive patronage. ”
(See House Hearings, p. 1.) In testifying on this provision of H.R.
4299, Mr. Edward Bransten of the Pacific Coftee Association criti-
cized the “exclusive patronage” wording because, in his opinion, the
statute so worded would not have outla\ved 80% or 90% patronage
contracts and would not have required that such contracts contain
the statutory safeguards. (House Hearings, p. 389.). (In this con-
nection it should be remembered that H.R. 4299 ﬁrst e\plessly out-
lawed “exclusive patronage” contracts and then by a proviso per-
mitted the use of such contracts if they contained certain provisions
and were approved by the then Federal Maritime Board.) Mr. J.
Richard Tow nsend, appearing as counsel for the Pacific Coast Coffee
Association, also explained to the House Committee that, in his opin-
ion, the bill as it then stood would not prohibit conferences from offer-
ing contract rates for 80% or 90% of a merchant’s patronage but not
including any of the safeguards imposed by the bill for exclusive
patronage dual rate contracts. (House Hearings, pp. 397-398.) Mr.
Bransten and Mr. Townsend testified before the Committee on April
10, 1961. Draft Revision No. 2 of H.R. 4299, published on April 13,
1961, changed “his exclusive patronage” to “all or any part of his
patronage.” (House Hearings, p. 536.) This language ultimately
became “all or any fixed portion of his patronage” in the Senate sub-
committee print of August 8, 1961. (Senate Hearings, pp. 603-604.)

From all this it is evident that the intent underlying the phrase “all
or any fixed portion” was not to require that under all dual rate con-
tracts lower rates had to be offered for a fixed percentage of the mer-
chant’s cargo. The phrase was intended rather to make it clear that
if such fixed portion contracts were offered they would be subject to
the same safeguards as “exclusive patronage” contracts. We there-
fore will not require that conferences permit shippers the option of
offering only a fixed portion of their shipments to the conference in
exchange for lower rates.

Prompt Release
"The first numbered provision of section 14b requires that every

contract contain a provision which expressly:

(1) permits prompt release of the contract shipper from the contract with
respect to any shipment or shipments for which the contract carrier or con-
8 F.M.C.
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ference of carriers cannot provide as much space as the contract shipper shall
require on reasonable notice.

Most of the conferences have recognized the benefits both to them-
selves and to the contract shippers of defining what is meant by
“prompt release.” The contracts of these conferences require that
the merchant notify the conference that he needs space for a particular
shipment. The conference is then allowed a specific period of time
by which it must notify the merchant that space will be available
within a fixed number of days from the sailing date requested by
the merchant.

A few of the contracts presented in these proceedings contain but
the bare words of the statutory provision and merely state that the
merchant will be “promptly” released from the contract where the
conference cannot provide space for his shipment. Some of these
conferences have argued that the fixing of specific times under this
provision of the statute is unnecessary because in the past they have
always been reasonable in their treatment of merchants. If this be
true then there should be no objection to a contract provision which
mforms each merchant of his rights and fixes with some certainty
the obligations of the parties.

In the interest of avoiding future controversies over what, in fact,
constitutes prompt release of the merchant, we are requiring that all
contracts, by their terms, fix the time period by which the conference
must respond to a request for space and the time by which the confer-
ence must furnish space. We have permitted some variation in these
times among the various trades depending upon what appeared to be
the reasonable commercial needs in the particular trade.

Rate Increases

Under the second numbered provision of section 14b all contracts
must contain a provision which expressly:

(2) provides that whenever a tariff rate for the carriage of goods under the
contract becomes effective, insofar as it is under the control of the carrier or
conference of carriers, it shall not be increased before a reasonable period, but
in no case less than ninety days:

Read most literally, this provision of the statute would simply re-
quire that rates not be increased more often than once every 90 days.
However, numerous witnesses, both shippers and carriers, who testified
before the Senate and House Committees during the consideration of
H.R. 4299 and H.R. 6775 viewed this provision as requiring 90 days’
notice of rate increases rather than the bare assurance that rates would
not be increased more often than once every 90 days.® It was recog-

° See, for instance House Hearings pp. 270, 325, and 352-353 ; Senate Hearings pp. 249,
519, 533, 675, 712, and 719.
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'

. nized by these witnesses that merchants offering goods for sale in our
, foreign commerce must know the ocean freight rate well in advance
‘ of shipment. A contract which merely assures the merchant that a
. rate which was increased today will not be again increased sooner
i than 90 days from today does not meet this need. With the passage
i of each day under such a contract the merchant has one day less for the
! planning of future sales and after the running of the initial 90 days
the merchant is assured nothing. It appears therefore the overriding
 Intent of the statute and the reasonable requirements of our foreign
‘commerce demand that merchants be given a minimum of 90 days
‘advance notice of increases in rates. This would seem a reasonable
quid pro quo on the part of the conference for the merchant’s
‘exclusive patronage.

- In recognition of this practical need of our commerce, a great num-
‘ber of the conferences have included a 90 days’ notice provision in
'their proposed contracts.

' Many of these contracts also contain provisions which permit the
‘merchant to give notice of cancellation of his contract effective with
a proposed rate increase and, in turn, permit the conference a period
of time during which it may reach a decision whether to withdraw its
proposed rate increase rather than suffer numerous merchant cancel-
lations. Such provisions have the salutary effect of discouraging rate
increases which might be completely unacceptable to merchants and
would make it unnecessary that the merchant unqualifiedly cancel his
contract upon notice of a rate increase which he found unacceptable.
Such provisions would not, of course, interfere with the merchant’s
statutory right to cancel hlS contract without cause upon 90 days’
notice.

' A contract prov151on which permits merchants 30 days after notice
of a rate increase in which to decide whether they will continue under
the contract and, in turn, permits the carriers 30 days in which to
decide whether the proposed increase should be withdrawn would
appear to be fair to both merchants and carriers. In keeping with
the legislative intent that the Commission should, insofar as possible,
standauhze dual rate contracts, we are requlrlng that all contracts
include a uniform clause relating to provision (2) of section 14b. This
clause, which is set out below, requires 90 days’ notice of rate increases
and includes the conditional cancellation provision just discussed.
Rate increases necessitated by emergency conditions outside the control
of the carriers are permitted under a separate contract provision which
w ill be discussed below.

. In order to dispel any doubt regarding the applicability of section

18( ) of the Act to rate changes under dual rate contracts, we are
requiring that all rate changes must conform with section 18(b) (2).
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The further requirement of section 18(b) that carriers must offer
subscriptions to their tariffs is also to be explicitly stated in the
required standard clause.

In order to clear up the question of notice to merchants who sign a
contract during a time that an outstanding notice of increase is run-
ning, the standard clause also states that both rates and notice of
proposed rate increases shall be considered to have become effective
on their original dates rather than to have become effective with the
signing of the individual contract. In order to eliminate the possi-
bility of different notice dates to different merchants, notice is
accomplished by tariff publication.

The following clause will be included in all contracts:

(a) The Carriers shall make no change in rates, charges, classifications, rules
or regulations, which results in an increase or decrease in cost to the Merchant,
except as provided by section 18(b) (2) of the Shipping Act, 1916, and the Rules
of the Federal Maritime Commission: Provided, however, the rates of freight
under this agreement are subject to increase from time to time and the Carriers,
insofar as such increases are under the control of the Carriers, will give notice
thereof not less than ninety (90) calendar days in advance of the increases by
publishing them ninety (90) calendar days in advance inthe . ______________
____________ Conference Tariff. Should circumstances necessitate increasing
the rates by notice as aforesaid and should such increased rates be not acceptable
to the Merchant, the Merchant may tender notice of termination of this Agree-
ment to become effective as of the effective date of the proposed increase by giving
written notice of such intention to the Conference within thirty (30) calendar
days after the date of notice, as aforesaid, of the proposed increase : Further pro-
vided, however, that the Carriers may, within thirty (30) calendar days sub-
sequent to the expiration of the aforesaid thirty (30) calendar day period, notify
the Merchant in writing that they elect to continue this Agreement under the
existing effective rates and, in the event the Carriers give such notice, this
Agreement shall remain in full force and effect as if the proposed inecrease had
never been made and the Merchant’s notice of termination had never been given.

(b) The Conference shall offer to the Merchant a subscription to its tariffs
at a reasonably compensatory price, however, the Merchant shall be bound by all
notices accomplished as aforesaid without regard to whether it subsecribes to the
Conference tariff. Tariffs shall be open to the Merchant’s inspection at the Con-
ference offices and at each of the offices of the Carriers during regular business
hours.

(¢) The rates initially applicable under this Agreement shall be deemed to have
become effective with their original effective date through filing with the Federal
Maritime Commission rather than to have become effective with the signing
of this Agreement and notices of proposed rate increases which are outstanding
at the time this contract becomes effective shall run from the date of publication
in the tariff rather than from the date of this Agreement.

8 F.M.C.
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Legal Right to Select the Carrier

Under the third numbered provision of section 14b all contracts must
~contain a provision which expressly :

' (8) covers only those goods of the contract shipper as to the shipment of which
he has the legal right at the time of shipment to select the carrier : Provided, how-
‘ever, That it shall be deemed a breach of the contract if, before the time of
shipment and with the intent to avoid his obligation under the contract, the
‘contract shipper divests himself, or with the same intent permits himself to be
divested, of the legal right to select the carrier and the shipment is carried by a
carrier which is not a party to the contract:

 There are two questions which arise under this provision of the
statute. Historically, both have been troublesome; neither is easy of
resolution. First is the question of the circumstances under which the
merchant is restricted to the use of conference vessels for the trans-
portation of goods which he purchases or sells. The second question,
which arises indirectly, is the extent to which companies affiliated with
the signatory to the contract should be bound by the single merchant’s
signature. Both of these issues were segregated from most of the
cases and were given separate treatment in Docket No. 1111.

The major controversy over contract clauses dealing with the first
question concerns the presumptions, if any, which may be drawn by
the carriers where the signatory merchant has participated in some
fashion in the arrangements for ocean transportation or where the
shipping documents list the merchant as either shipper or consignee.
Many of the proposed contracts contain language which would raise a
conclusive presumption that the signatory merchant had the legal right
to select the carrier if his name appeared on certain shipping docu-
ments or if he otherwise participated in the ocean routing or the selec-
tion of the ocean carrier. While we agree that these circumstances
may suggest that the merchant had the legal right to select the carrier,
the statute does not appear to permit such circumstances, and nothing
more, to prove conclusively legal right to select the carrier. In short,
the statute does not appear to permit a presumption here which would
preclude the proof of the true sitnation.*

On the other hand, some recognition of the practical problems which
ei_ conference must face in proving that a merchant had the legal right
to select the carrier seems desirable. The merchant himself will

‘ 19 As was brought out in many of these proceedings, letter of credit financing generally
requires that bills of lading be taken out in the name of the selling merchant without re-
gard to whether the purchaser may have in fact directed the ocean routing or chosen the
carrier. Even absent such testimony, however, we have discovered nothing in the records
of these proceedings which would warrant a conclusion that mere participation in the
arrangements for ocean transportation or the mere appearance of a name on a bill of

lading or other shipping document would themselves prove conclusively that the merchant
had the right to select the ocean carrier.

'8 F.M.C.
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ordinarily be in sole possession of all the facts which would prove or
disprove his legal right to select the carrier. We are therefore approv-
ing a contract provision which will raise a rebuttable presumption, as
it were, that the merchant possessed the legal right at the time of ship-
ment to select the ocean carrier if he participated in the arrangement
for ocean transportation or if his name appears on a bill of lading
or export declaration as shipper or consignee. This provision is
optional with carriers. Those who desire some provision relating
to presumptions may use it. Those carriers that desire no language
in the contract relating to presumptions need not include it.

In accordance with the House Committee Report we are also requir-
ing that all contracts expressly state that nothing therein shall require
the merchant to forego a sale unless the shipment is made on a
conference vessel.'*

Paragraphs numbered 1, 2, 3, and 5 of the following provision will
be required in all contracts. Paragraph number 4 may be used by
those conferences which desire a provision which raises a presumption
where the signatory merchant is named in the bill of lading or export
declaration or participates in the ocean routing.

1. If the Merchant has the legal right at the time of shipment to select a
carrier for the shipment of any goods subject to this Agreement, whether
by the expressed or implied terms of an agreement for the purchase, sale
or transfer of such goods, shipment for his own account, operation of
law, or otherwise, the Merchant shall select one or more of the Carriers.

2. If Merchant’s vendor or vendee has the legal right to select the carrier
and fails to exercise that right or otherwise permits Merchant to select
the carrier, Merchant shall be deemed to have the legal right to select the
carrier.

3. It shall be deemed a breach of this Agreement, if before the time of
shipment, the Merchant, with the intent of avoiding his obligation here-
under, divests himself, or with the same intent permits himself to be
divested, of the legal right to select the carrier and the shipment is
carried by a carrier not a party hereto.

4. For the purposes of this Article, the Merchant shall be deemed prima
facie to have the legal right at the time of shipment to'select the carrier
for any shipment.

(a) with respect to which the Merchant arranged or participated in
the arrangements for ocean shipment, or selected or participated
in the selection of the ocean carrier, or

(b) with respect to which the Merchant’s name appears on the bill
of lading or export declaration as shipper or consignee.’

1 House Report, p. 9.
13 Because of special circumstances shown to exist in the Hong Kong trades involved in

Docket Nos. 1031 and 1050 the following additional language will be permitted in those
contracts :

“With respect to which merchant participated in the arrangement for ocean shipment
beyond the delivery to the ocean carrier’s terminal or alongside the carrier's vessel and
without in any way exhausting what may constitute subterfuge or evasion within the
meaning of Article —..____ hereof, the merchant shall be deemed prima facie to have the

8 F.M.C.
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? 5. Nothing contained in this Agreement shall require the Merchant to refuse
to purchase, sell or transfer any goods on terms which vest the legal right
to select the carrier in any other person.

Turning to the second problem presented under provision (3) of sec-

" tion 14b, the legislative history of the section makes it clear that Con-

" gress left it to the Commission to specify the circumstances under

" which affiliated companies would be bound under the contract by a

single merchant’s signature. Many of the proposed contracts would

include all affiliates without regard to the signatory merchant’s control

" over the affiliate. A few contracts bind only the signatory merchant.

| Others would bind only those affiliates which the signatory merchant

- has the power to control.

© The desire of some conferences to bind all the affiliates of the con-

. tract signatory to a single contract would seem prompted primarily

by two objectives: (1) To ease the solicitation or sales efforts of the

. conferences by tying an entire corporate complex by a single con-

“tract and (2) To make it less easy for a signatory merchant to evade

“his obligations under the contract through the subterfuge of using an

‘affiliated company for nonconference shipments. Neither of these

‘interests is, in our view, sufficient to permit a clause which would bind

‘all of the signatory merchant’s affiliated companies without regard

to the merchant’s control over the affiliated company. In the words

‘of the Senate Committee, “no single answer which would include or

‘exclude all shipments made by all such related companies could
suffice.” 3

An appropriate contract provision dealing with this question should
itake into account that section 14b was designed in some measure as
a device for strengthening conferences by assuring them a nucleus of
icargo and should recognize the problems of contract evasion which
arise if only the signatory merchant is bound to the contract. We
agree with the findings on this problem by the panel of Examiners in
Docket No. 1111, especially since their reasoning was grounded upon

[——
legal right to select the carrier for any shipment made in fact by such merchant in respect
‘of which the name of any firm or person, being associated with the local agents of a non-
conference line appears as the shipper on the relevant bill of lading and any merchant
using this subterfuge shall be deemed prima facie to have violated his contract with the
‘carriers.”

13 In speaking of the problems left to the Commission for resolution, the Senate Report
"said, at page 14 :
! «“One such matter involves another ‘coverage of the contract’ question, somewhat like
the f.o.b./f.a.s. problem. To what extent should dual rate contracts cover goods shipped
by a company which is a subsidiary, affiliate or associate of the contract shipper? Obvi-
ously, no simple answer which would include or exclude all shipments made by all such
related companies could suffice. The ‘good faith of the contract shipper’ issue is present
in large proportions. If the answer were left entirely to contract shippers, it is quite
conceivable that some would have subsidiaries for the express purpose of using the con-
ference carrier only when it suited them. But if it were left entirely to the contract
carrier or conference, it might well be that no matter how legitimate and autonomous the
subsidiary, affillate or associate company, the clalm of ‘all-or-nothing’ might be made
against the contract shipper.”

i
;
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an interpretation of the broad legislative intent of section 14b rather
than upon any facts peculiar to an individual case.

The Examiners found that if a conference did not desire to bind a
merchant’s affiliates by a single contract, then it need not. However,
those conferences which desire to bind affiliates should use a uniform
clause which binds only those affiliated companies over which the
signatory merchant regularly exercises working control in relation
to shipping matters. As the Examiners pointed out, the legislative
history of this provision of the statute indicates that Congress recog-
nized that some, but not necessarily all, of a merchant’s affiliates might
properly be bound to a single contract. By imposing the test of reg-
ular control over shipping matters, the clause which we are approving
prevents the merchant from avoiding his obligations under the contract
by merely routing particular shipments in the name of an affiliated
company. The further requirement in this clause that all companies
over which merchant exercises this control be listed in the contract
serves two additional purposes. It givesthe conference a complete list
of the companies entitled to contract rates, and it places a compulsion
on the merchant to fully inform the conference of the names of all
companies obligated under the contract. As the Iixaminers observed,
however, no purpose under the contract would be served by requiring
the merchant to also list related companies not controlled by the
merchant.

It has been argued that the ease of forming subsidiaries or affiliates
in some countries requires that the contract include all affiliates. If
the contract binds all affiliates whose shipping matters are controlled
by the signatory merchant, however, the ease of forming or extin-
guishing affiliates will not make such affiliates any less bound under
the contract. Instances may occur where a signatory merchant
breaches his contract through the use of a controlled affiliate. DBut
no words in any agreement can assure that the parties will not breach
their contract. In an attempt to make it clear that the contract re-
quires the good faith of the parties the clause which we are approving
includes a specific provision regarding various subterfuges.

The following clause will be uniformly required in all contracts
with the exception that those conferences who do not desire an affiliates
clause may omit the second paragraph.

The Merchant undertakes to ship or cause to be shipped all of its ocean
shipments moving in the trade on vessels of the Carriers unless otherwise provided
in this agreement.

The term “Merchant” shall include the party signing this contract as shipper
and any of his parent, subsidiary, or other related companies or entities who may
engage in the shipment of commodities in the trade covered by this contract and
over whom he regularly exercises direction and working control (as distin-
guished from the possession of the power to exercise such direction and con-

8 F.M.C.
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trol) in relation to shipping matters, whether the shipments are made by or in
the name of the “Merchant”, any such-related company or entity, or an agent or
shipping representative acting on their behalf. The names of such related com-
) panies and entities, all of whom shall have the unrestricted benefits of this con-
"tract and be fully bound thereby, are listed at the end of this contract. The
party signing this contract as “Merchant” warrants and represents that the list
is true and complete, that he will promptly notify the Carriers in writing of any
future changes in the list, and that he has authority to enter into this contract on
behalf of the said related companies and entities so listed.

i In agreeing to confine the carriage of its (their) shipments to the vessels of
the Carriers the Merchant promises and declares that it is his (their) intent to
do so without evasion or subterfuge either directly or indirectly by any means,
including the use of intermediaries or persons, firms or entities affiliated with
or related to the Merchant.

' The Carriers agree that they will not provide contract rates to anyone not
bound by a shipper’s rate agreement with the Carriers. The Merchant agrees
that he will not obtain contract rates for any person not entitled to them, in-
élud-ing related companies not bound by this contract, by making shipments under
this contract on behalf of any such person.

Natural Routing

The fourth numbered provision of section 14b requires that all con-
tracts include a provision which expressly :

(4) does not require the contract shipper to divert shipment of goods from
natural routings not served by the carrier or conference of carriers where
direct carriage is available.

~ ‘'The mere absence of a contract provision requiring diversion from
natural routings is insufficient to meet this requirement in that the
statute directs that all contracts expressly not require diversion. As
was the case with “Prompt Release,” discussed above, definition of
“Natural Routing” in the contract will, in the words of the House
Committee, “greatly simplify the problems of shippers, who of neces-
sity must be members of a number conferences, with respect to inter-
pretation and application of differing provisions.” ** We are there-
fore requiring that all contracts contain a uniform or standard clause
on this subject as set out below.

. We have included in this clause a requirement that where a mer-
chant intends to exercise his right under this clause to use a non-
conference carrier he must first notify the conference of his desire
or need for service on the direct route and afford the conference an
opportunity to provide such service. The approved clause also re-
solves what might be considered an ambiguity under this provision
of the statute by requiring the merchant to use conference vessels if
the conference provides service on a natural routing for the particular
shipment. Thus, the contract requires shipment on conference ves-

‘14 House Report, p. 9.
'S EMC
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sels unless this constitutes unnatural or indirect routing. It has been
suggested that the statute does not permit this construction. We
disagree. The overall philosophy of the statute reaffirms an earlier
Congressional conclusion that steamship conferences, if properly reg-
ulated, can be beneficial to our commerce and that exclusive patron-
age contracts under fair terms and conditions should be permitted as
a means of assuring conferences a nucleus of cargo. There is no jus-
tifiable need served by relieving the merchant of his obligation to use
conference vessels merely because a nonconference carrier is calling
at one of the several ports through which a particular shipment could
“naturally” move, and the conference calls at another port of equal
natural routing but not the port served by the nonconference line.
To permit the merchant to avoid his contract in these circumstance
would amount to little more than obligating the merchant to use con-
ference vessels when there was no satisfactory nonconference service
available.

As we have construed the “natural routing” provision of section
14b the merchant will be free under his contract to use nonconfer-
ence vessels if in fact the use of conference vessels would require him
to divert his cargo to unnatural routes. The merchant will not be
permitted to escape his contract obligations, however, when the non-
conference service is no more natural, as it were, than that of the
conference. ‘

The following clause will be required in all contracts

This agreement does not require the Merchant to divert shipments of goods
from natural transportation routes not served by conference vessels where
direct carriage is available: Provided, however, That where the Carriers
provide service between any two ports within the scope of this contract which
constitute a natural transportation route between the origin and destination
of such shipment, the Merchant shall be obligated to select the Carriers’ serv-
ice. A natural transportation route is a traffic path reasonably warranted by
economic criteria such as costs, time, available facilities, the nature of the
shipment and any other economic criteria appropriate in the circumstances.
Whenever Merchant intends to assert his rights under this article to use a
carrier who is not a party hereto, and the port through which Merchant in-
tends to ship or receive his goods is within the scope of this agreement, Mer-
chant shall first so notify the conference in accordance with the provisions of
Article [prompt release] hereof.

Damages for Breach

The fifth numbered provision of section 14b requires that all con-
tracts contain a provision which expressly :

(3) limits damages recoverable for breach by either party to actual damages
to be determined after breach in accordance with the principles of contract
law: Provided, however, That the contract may specify that in the case of a

8 F.M.C.
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breach by a contract shipper the damages may be an amount not exceeding
the freight charges computed at the contract rate on the particular shipment,
less the cost of handling.

. There is only one aspect of this provision which presented any
' serious controversy in these proceedings. All of the proposed con-
tracts contain provisions which substantially paraphrase this pro-
' vision, including its proviso.*® However, some of the proposed
contracts contain provisions which would permit the carriers to sus-
pend or terminate the merchant’s right to contract rates prior to any
adjudication that the merchant has breached his contract and would
keep the merchant bound to exclusive patronage at the higher, non-
contract rates during the pendency of arbitration or adjudication of
an alleged breach. Generally, where these latter provisions have ap-
‘ peared, the conferences have agreed or have provided in ftheir con-
- tracts that if the adjudication or arbitration is ultimately in the mer-
i chant’s favor then the conference would refund to the merchant
‘the difference between the contract rate and the noncontract rate
iwhich he had paid during the pendency of the litigation or
_arbitration.
i The Senate Committee was clear in its statement that punitive sus-
. pensions or terminations by the conferences of merchants’ contracts
‘are not permitted under the statute. The Committee said:

‘Most ‘of the dual rate contracts now used by the conferences serving U.S. ports
;pmvide for liquidated damages in the amount of dead freight, without deduct-
‘ing anything for cost of handling. In addition, many of them provide that if
of a shipper who has breached does not promptly pay the liquidated damages
‘(lue, or if he breaches twice in a year, his contract shall be cancelled and he
{shall thereafter pay the noncontract rate. The bill would allow no such penal-
‘;ties. (Senate Report, p. 213.)

‘This statement makes it plain that the limits of the merchant’s punish-
ment for violation of his contract are the damages provided by the
statute and nothing more. We therefore will not permit clauses
which suspend a merchant’s rights but continue his obligations as an
additional pen’tlty for breach of his.contract.

However, provisions which would suspend both the merchant’s obli-
gations and his rights under the contract if he does not promptly dis-
pute or deny claims made by the conference that he has breached his
contract or suspend his obligations and rights during a period that
he fails to pay damages adJudged due would not appear to be con-
trary to the statute. Such a suspension of the merchant’s contract,
runnmg only for so long as the merchant fails to pay damages ad-
. 16 Some proposed contracts also provide that the cost of handling will be assumed to be
a fixed percentage of the contract rate with either party having the option to challenge
this cost in the particular case. Such provisions appear reasonable and therefore will be

permitted.
"8 F.M.C.




THE DUAL RATE CASES 37

judged due, is hardly punitive. It simply terminates the contract
for that period of time during which one party refuses to fulfill his
obligations. It does not impose punishment over and above damages.
If the adjudged damages are promptly paid the contract is never
suspended.

Some of the conferences have argued that if, under such circum-
stances, both the merchant’s rights and obligations are suspended, un-
scrupulous merchants will intentionally breach their contracts by a
small shipment via a nonconference vessel in order to work a cancel-
lation of their agreements on less than the required 90 days’ notice.
We do not believe, however, that this poses any serious problem.
Under the approved clause which is set out below, the soonest that
a merchant’s contract could be suspended would be 30 days- follow-
ing the discovery by the conference of facts which would raise a sus-
picion of a breach. Presumably, some period would transpire
between the merchant’s shipment and the conference’s discovery of
that fact, and a further period of time would be consumed by the
conference in informally verifying its suspicions. Thus, it is likely
that it would be well in excess of 30 days following a shipment in
violation of the contract before the contract could be suspended. Fur-
thermore, for the merchant to reap any appreciable benefits from such
a subterfuge his shipment would have to be relatively insignificant
because if he breaches his contract he remains liable for damages
without regard to whether his later failure to dispute his liability
works a suspension of his contract.

We are not requiring that any contract contain an express provision
giving the conference the right to suspend a merchant’s rights and
obligations under the contract for failure to pay adjudged damages.
However, those conferences which have indicated by their proposed
contracts that they desire coverage of this subject, will use the follow-
ing provision which would, of course, be in addition to the mandatory
provision of the statute fixing the measure of damages:

(1) Upon the failure of the Merchant to pay or dispute his liability to pay
liquidated damages as herein specified for breach of the contract within 30
days after receipt of notice by registered mail from the Conference that they
are due and payable the Conference shall suspend the Merchant's rights and
obligations under the contract until he pays such damages.

(2) If, within 30 days after receipt of such notice the Merchant notifies the
Conference by registered mail that he disputes the claim, the Conference shall
within 30 days thereafter proceed in accordance with Article to adjudicate
its claim for damages, and if it does not do so, said claim shall be forever barred.
If the adjudication is in the Conference’s favor, and the damages are not paid
within 30 days after the adjudication becomes final, the Conference shall sus-
pend the Merchant’s rights and obligations under the contract until he pays

the damages.
8 F.M.C.
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(3) No suspension shall abrogate any cause of action which shall have arisen
prior to the suspension.

(4) Payment of damages shall automatically terminate suspension.
(5) The Conference shall notify the Federal Maritime Commission of each
suspension and of each termination of suspension, within 10 days after the

‘event.

~ To avoid later controversy regarding what might be meant in the
‘contract by “cost of handling,” we are requiring that where a liqui-
.dated damage provision is used in a contract the deduction from the
‘contract rate shall be the “cost of loading and unloading.” This is
in perfect agreement with the Senate Committee’s statement that “the
cost of handling is understood to mean the cost of loading the cargo
onto the vessel and discharging the cargo from the vessels.” (Senate
‘Report, p. 13.)

Shipper Cancellation

~ "The next numbered provision of section 14b requires that all con-
tracts contain a provision which expressly :
; 4
(6) Permits the contract shipper to terminate at any time without penalty
upon ninety days’ notice.
7 . .
All of the proposed contracts contain, as they must, clauses which

conform with this provision of the statute. Therefore, no discussion
is here necessary.'¢

Spread. Between Contract and Noncontract Rates

. The next numbered provision of section 14b requires that each con-
tract contain a provision which expressly :

‘ (7) Provides for a spread between ordinary rates and rates charged contract

shippers which the Commission finds to be reasonable in all the circumstances

but which spread shall in no event be more than 15 per centum of the ordinary

rates.

Most of the proposed contracts expressly provide for the maximum
15 percent spread. A few provide for ordinary rates 15 percent
higher than the contract rates which results in a spread of approxi-
mately 13 percent of the higher, ordinary rates. In none of these
proceedings was there any shipper objection to the spreads as proposed
by the conferences nor did any independent or nonconference carrier
appear in opposition to the spreads as proposed. In these proceedings
as in the Senate and House Hearings, there was, as the Senate Com-
mittee said, “general satisfaction with the 15 percent spread.” (Sen-
ate Report, p. 14.)

16 A few of the contracts contain clauses which state, in substance, that either party
may cancel the contract on 90 days’ notice. In the case of termination by the conference,
cancellation would, of course, have to be in accordance with the third-from-last sentence
of section 14b.
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In discussing this provision of the statute the House Committee
said:

The provision authorizing the maximum spread between the rate charged the
casual shipper and the exclusive patronage contract signer of 15 percent ap-
peared to the Committee, in the light of its experience, as reasonable. The
problem was to find a figure that would not act as a penalty upon the shipper
who did not choose to limit his shipments to conferences and at the same time
would provide sufficient inducement to others to execute agreements. As stated,
it is the belief of the Committee, which was shared by carrier and shipper wit-
nesses ‘alike, that the dual rate conference system provides definite advantages
in assuring a nuecleus of cargo to established carriers, thus enabling them to
provide the equipment and service required by the majority of shippers. The
contract/noncontract spread is the best practical device to assure these aims
and the 15 percent difference in rates is, in the judgment of the Committee,
fair and reasonable to achieve this end without imposing a penalty or discrimi-
nating against the nonsigner. (House Report, p. 8.)

In these circumstances we find that the 15 percent spread as provided
for in the majority of the proposed contracts is reasonable. It follows,
of course, that the 13 percent spread of some of the proposed contracts
is also reasonable. A number of the contracts also provide for the
statement of rates in the highest multiple of 5 cents, or 25 cents, which
does not result in a spread greater than 15 percent. This appears to
be a reasonable provision and will therefore be permitted.

Cargoes Excluded from the Contract

The next numbered provision of section 14b requires that each
-contract contain a provision which expressly :

(8) Excludes cargo of the contract shippers which is loaded and carried in
bulk without mark or count except liquid bulk cargoes, other than chemicals,
in less than full shipload lots: Provided, however, That upon finding that eco-
nomic factors so warrant, the Commission may ‘exclude from the contract any
commodity subject to the foregoing exception.

All of the proposed contracts include provisions generally follow-
ing this language. Many of the contracts as approved by the Ex-
aminers both in Docket No. 1111 and in other cases which were not
consolidated for hearing in Docket No. 1111, also provide for the
exclusion of liquid petroleum in less-than-full shipload lots.

We are requiring that all contracts exclude liquid bulk petroleum in
less-than-full shipload lots.

As originally proposed, this provision would have excluded all
bulk cargo, without exception, from the coverage of all contracts.??

17 As reported by the Senate Commitee the provision read :

“(7) excludes cargo of the contract shipper which is loaded in bulk without mark or
count.” (Senate Report, p. 39.)

No similar provision appeared in H.R. 6775, as it passed the House. (107 Cong. Rec.
9369-9372.)

8 F.M.C.
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It was amended during the Senate debate to read substantially as
finally enacted. The only explanation of the amendment to remove
liquid bulk, except liquid chemicals, was that the provision as reported
by the Senate Committee was broader than was necessary. (107
Cong. Rec. 18250.) The most detailed information and argument pre-
sented in the Senate Hearings relative to the bulk exemption were from
Dow Chemical Co., who explained at some length the requirements of
their particular business which made it necessary that bulk cargoes
be excluded from contract coverage. Dow’s contentions were, in

' part, that their chemicals should be permitted the exclusions which
~ had in the past been generally accorded liquid petroleum. (Senate
' Hearings, pp. 506-509.)

It is not clear whether Congress thought the phrase “liquid chemi-
cals” included liquid petroleum, but certainly the same factors which

. prompted the exclusion of liquid chemicals would serve also to exclude
- liquid petroleum. This conclusion is further reinforced by the obvi-
- ous practical difficulties in many instances of determining with any

assurance whether a particular liquid should properly be called
“petroleum” and not “chemical.”

Other Contract Provisions
The ninth and last numbered clause of section 14b states that dual

‘rate contracts shall contain such other provisions “not inconsistent
_herewith as the Commission shall require or permit.” There are a
;number of matters which have arisen in these proceedings which must
- be dealt with under this portion of section 14b.

a. Notice of shipment via nonconference vessel. The issue of what

‘notice, if any, should be given by the merchant of the movement of

goods via nonconference vessels was severed from a number of the

‘individual proceedings and treated in Docket No. 1111. A variety of

provisions have been suggested. Their purpose, of course, is to aid
‘the conference in policing its contracts. The basic merchant objections
to these provisions are that the statute does not require notice and that
a notice requirement would impose an administrative burden upon
them and would possibly lead to interference with purchases or sales
or to improper disclosure of the details of their business transactions.
+ In Docket No. 1111 the panel of Examiners found that a reasonable
notice requirement should be permitted. We agree. Some recognition
of the practical problems of enforcement of dual rate contracts would
seem permissible, if not desirable. Both the Senate and House Com-
mittees acknowledged that the good faith of the signatory merchant
Is important to the survival of any contract system.’* A reasonable

E 18 Senate Report, p. 13, House Report, p. 9.
1 8 F.M.C.
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notice provision would help assure this good faith. The provision ap-
proved by the Examiners in Docket No. 1111 appears reasonable and
we will therefore permit its use in all contracts. This clause limits
notice to shipments which have already moved via a nonconference
vessel and thus avoids conference interference in a pending sale.
Only the bare essentials of the transaction need to included in the
notice and hence the burden on the merchant should be slight. The
following clause will be permitted :

Within ten (10) days after the event in any transaction in which the Mer-
chant is a party and the legal right to select the carrier is vested in a person other
than the Merchant, and if he has knowledge that the shipment has been made
via a nonconference carrier, the Merchant shall notify the Conference in writ-
ing of this fact, giving the names of the Merchant and his customer (or vendor),
the commodity involved and the quantity thereof, and the name of the noncon-
ference carrier: Provided, however, That where the activities of the Merchant
are so extensive in area or the nature or volume of his sales or purchases makes
it impracticable to give notice within ten (10) days, the Merchant shall give
notice as promptly as possible after the event.

b. Disclosure by merchant of facts relative to the routing of a
particular shipment. The issue of what rules of discovery against mer-
chant should be permitted in the contracts was also given special treat-
ment in Docket No. 1111. It was treated individually in other pro-
ceedings. Here again, a reasonable disclosure provision would appear
to be proper in recognition of the problems which the conference must
face in policing its contracts. The basic facts concerning a merchant’s
shipments will in many instances be available only from the merchant’s
files. Merchant objection to disclosure provisions was based more on
the possible abuse by the conferences of such a provision than upon
disagreement with the principle of disclosure itself. The clause ap-
proved by the panel of Examiners in Docket No. 1111 strikes a fair
balance between carrier and merchant interests and therefore is ap-
proved for inclusion in those contracts where the conference has ex-
pressed a desire for language covering the subject of disclosure. This
clause is as follows:

In order that the conference may investigate the facts as to any shipment
of the Merchant that has moved, or that the Merchant or the conference believes
has moved, via a nonconference carrier, and upon written request clearly so
specifying. the Merchant, at his option, (1) will furnish to the conference chair-
man, secretary, or other duly authorized conference representative or attorney,
such information or copies of such documents which relate thereto and are in his
possession or reasonably available to him, or (2) allow the foregoing persons to
examine such documents on the premises of the Merchant where they are reg-
ularly kept. Pricing data and similar information may be deleted from the
documents at the option of the Merchant, and there shall be no disclosure of
any information in violation of section 20 of the Shipping Act, 1916, as amended.

Many conferences objected to the portion of this provision which
permits the merchant the option to require examination at the mer-
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-chant’s office which may be some distance from the conference office.
As noted, however, the provision seeks to strike a fair balance between
conference and merchant interests. It should discourage conference
harassment of merchants by intemperate use of discovery but at the
same time it does not impose an unreasonable burden on the conference.
Moreover, we would assume that in most instances merchants will
wish to furnish copies to the conference rather than to permit an out-
sider to look through their files in their own office.

c. Burden of proof. Many of the proposed contracts would place
upon the merchant the burden of proving that he did not violate his
contract in various circumstances. This was also one of the issues
treated in Docket No. 1111. The arguments in support of placing
the burden of proof upon the merchant have generally been arguments
of convenience. The conferences contend that because in many in-
stances the proof of a breach will depend upon the merchant’s intent,
he should have the burden of proving his intent. The language of the
panel of Examiners in Docket No. 1111 is generally appropriate here:

The general rule that he who claims a breach must prove the breach is so
strongly entrenched in American jurisprudence. that there must be some com-
pelling reason not to follow it in the case of dual-rate contracts. Nothing has
been shown to this Panel which would justify the finding that dual-rate contracts
are so sacrosanct or so important as to require treatment different from that
accorded most other contracts. We are not unaware, of course, that ‘Congress,
by enacting section 14b, has recognized the desirability of the dual-rate system,
but it also has hedged the system with various restrictions in order to protect
shippers.

As was discussed above under provision (3) of section 14b (Legal
Right to Select the Carrier), we have approved a contract provision
which makes the appearance of a merchant’s name upon certain doc-
uments or his participation in the ocean routing of the cargo prima
facie proof that he had the legal right to select the carrier. This
places some burden of going forward on the merchant. More is not
needed. We therefore will not approve any clause which places the
burden of proof, as such, on the merchant.

d. Merchant’s right to use owned or chartered wessels. This issue
was also treated by the panel of Examiners in Docket No. 1111. Their
conclusion was that contract provisions which at present permit mer-
chants to use their owned or chartered vessels should be continued but
that conferences who have not permitted such exclusions in the past
should not now be required to do so under the new law.

Exclusion from contract coverage of a merchant’s goods moving
on the merchant’s owned or chartered vessels would primarily benefit
larger shippers. However, neither the economic philosophy of the
United States nor section 14b of the Shipping Act requires that a mer-
chant be deprived of all normal economies which go along with large-

QTMCO
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ness. An important purpose of the Shipping Act is to facilitate the
flow of commerce, and while it recognizes that a proper conference
system can contribute to this end, it does not undertake to give the
conference prior claim on all cargoes nor afford the conferences pro-
tection from all possible competition. We therefore are requiring that
all contracts, whether or not they previously did so, shall permit mer-
chants to transport cargoes on their owned vessels, or on vessels
chartered by the merchant provided the term of the charter is 6 months
or more. By limiting this to charters for periods of some duration,
the conferences are accorded reasonable protection from spot raiding
of cargoes and merchants accorded the right to engage in bona fide
proprietary carriage under reasonable conditions.

e. Geographic scope of the contract. Two questions have arisen in
these proceedings relative to the geographic areas to be covered by
the contracts. The first is the inclusion in'contracts of commerce over
which we have no direct jurisdiction. Some of the contracts require,
for example, that the merchant promise exclusive patronage from or
to ports on one of the United States coasts and contiguous ports in
Canada and/or Mexico. The argument has been made that because
the Commission has no direct regulation over non-United States com-
merce, Canada and Mexico should not ‘be included in the contracts
presented to the Commission for approval.

The purpose of the inclusion of these areas in a single contract is to
obligate merchants who desire dual rate contracts from or to the United
States to also obligate themselves to exclusive patronage from or to
ports contiguous to the United States. This is a natural result of the
fact that the conference offers service to all such ports. If merchants
were permitted to obtain lower rates by promising their exclusive
patronage only from or to United States ports, they could easily use
nonconference vessels from or to nearby Canadian or Mexican ports
and honor the contract only when it met their convenience. We, there-
fore, are permitting contracts to include Canada and/or Mexico where
these areas are included in the service offered by the conference.

The second question here concerns the inclusion in the contract of
foreign areas not presently served by the conference vessels. This
question has arisen in connection with foreign areas which are pres-
ently not being served because of political reasons. Examples of such
areas are Communist China and Cuba. The conferences have gen-
erally argued that they should be permitted to include these areas
in their contracts in order to facilitate their resumption of service
when political conditions permit. We find no harm in permitting
such areas to be included. This inclusion will constitute no more
than so-called stand-by authority to reinstitute dual rate contracts

at such time as service is resumed.
8 F.M.C.
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«One of these cases presents an additional, related problem. The
proposed contract of the River Plate Brazil Conferences (Docket No.
1043) would include Great Lakes ports in addition to United States
. Atlantic and Gulf ports when only one conference member serves

Great Lakes ports and then with only one sailing per month during
. that part of the year that the Lakes are open to navigation. Under
© these circumstances a single carrier would be permitted. the benefit of

the full economic farce behind the conference contract with the con-
- ference, as such, offering no service to the Great Lakes. Or, as the

Examiner stated in his Initial Decision :

" “The proposed contract is unjustly discriminatory because shippers must sub-
scribe to inadequate conference service out of the Great Lakes in order to get
needed contract rates from Atlantic and Gulf ports.
We, therfore, will not permit the contract of the River Plate and
Brazil Conferences to include the Great Lakes. Of course, at such
time as the conference extends fuller service to the Great Lakes it may
apply for permission to extend the scope of its contract system.®

f. Arbitration. Most of the proposed contracts contain clauses
which require or permit arbitration of disputes arising thereunder.
Some of the initial decisions have required that these clauses be quali-
fied so as to permit arbitration only of those matters falling
outside the jurisdiction of the Commission. This qualification is said
to be necessary in order to avoid conflict with section 22 of the Shipping
Act which provides “That any person may file with the Commission
sworn complaint setting forth any violation of the Act. . . .” Wiiile
we agree that the contract should not, nor cannot, oust the Commis-
sion from its jurisdiction and duties under the Shipping Act, limiting
arbitration only to matters outside the jurisdiction of the Commission
may be more restrictive than is necessary.?” Arbitration has developed
as an efficient means of settling disputes under commercial contracts
generally and would appear to be an appropriate means of disposing
of routine disputes which arise under dual rate contracts. We there-
fore have no objection to clauses which call for the arbitration of
disputes provided they contain the following statement: “nothing
herein shall deprive the Federal Maritime Commission of its
jurisdiction.”

g. Contract amendments and applicability of the Shipping Act.

Many of the proposed contracts contain clauses which acknowledge

19 The Examiner would also withhold approval of the dual rate system as to Atlantic and

Gulf ports unless the organic conference agreement were modified to eliminate the Great
Lakes. It would appear that this modification of the conference agreement is better
treated outside this proceeding. We are therefore not here requiring the modification of
the conference agreement but rather will study the matter further with a view to possible

future actlon.
2 See Swift & Co. v. Federal Maritime Qommission, 306 ¥. 2d 277 (D.C. Cir,, 1962).

8 F.M.C.
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that any amendients thereto are subject to the approval of the Com-
mission. Some conferences argue that such provisions are unneces-
sary as they merely state a requirement of law. In order to avoid any
misunderstanding on the part of shippers who may in many instances
be unaware of the status of such agreements, we are requiring that all
contracts contain a provision specifically stating that all modifications
are subject to the Commission’s approval. For similar reasons we
are also requiring that the contracts include a provision acknowledging
that interpretations thereof must be made in the light of the Shipping
Act and the rules and regulatons of the Commission.

h. Contracts of carriage. Many of the proposed contracts contain
provisions which state that contracts of carriage must be made with
the individual conference carrier and that the other conference mem-
bers have no liability under such contracts of carriage. These provi-
sions were generally approved by the Examiners. They appear to be
included merely to avoid any misunderstanding of the part of the mer-
chant regarding the fact that the merchant must make arrangements
with the individual conference members for the carriage of the specific
cargoes and that the conference as a whole does not assume the normal
carrier liabilities of the member line under whose bill of lading the
cargo moves. As such they seem proper and will be permitted.

i. Open rates. The conferences have generally sought in these pro-
ceedings a means whereby they could open rates on particular com-
modities to meet temporary and abnormal competitive conditions
without being considered to have terminated their contracts as to such
commodities. Merchants generally favored permitting conferences
this flexibility. In an interpretative ruling published March 2, 1962
(27 F.R. 2046, 46 C.F.R. § 530.1) we expressed the opinion that sec-
tion 14b appeared to preclude such flexibility. In retrospect, and hav-
ing had the benefit of the views of all parties as well as the Examiners
in these proceedings, we think that flexibility in the opening of rates,
under proper safeguards, is permissible under the statute.

In Docket No. 1111 and in the other cases where the matter was at
issue the Examiners generally found that there was a justifiable need
on the part of the conferences for some flexibility in opening rates to
meet abnormal competitive conditions. It was said that for the open-
ing of rates to be of any benefit to the conference, it must be able to
do so swiftly since one of the objectives thereof is to enable the indi-
vidual conference members to move promptly in reducing rates to meet
the competition. In a rapidly declining rate situation the conference
machinery 1s often too unwieldy to keep up with the day-to-day fluctu-
ations. While we do not suggest that the opening of rates is an
altruistic move, it must be recognized that in many instances rates are
opened in response to the demands of contract shippers. If the dis-

8 F.M.C.
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parity between the conference contract rates and the rates of the car-
riers outside the conference becomes too great shippers will soon aban-
don the conference service. To keep up with the rate fluctuations in

* some instances requires that rate fixing initiative be returned to the

individual conference members.

Under the clause which we are approving and which was approved
by the examiners in Docket No. 1111, the conference will be permitted
to opén rates without advance notice but the individual carrier mem-

~ bers would not be permitted to charge rates in excess of the last pub- .

lished conference contract rate for a period of 90 days after the rate
has been opened. Also, the conference would have to give 90 days’

' notice of the return of the rate to the conference dual rate system.

This clause was generally agreeable to the conferences, their only ob-

i Jection being that the limit on rate increases should be 30, rather than

90, days.®* The 90-day requirement is necessary however to assure
that the opening of rates will not be used to accomplish a rate increase
on less than the required notice. Under the approved clause, when
a rate is opened the contract shippers are released from their contract
with regard to the particular commodity. In these circumstances the
conference carriers individually possess the initiative in meeting the
rates of the carriers outside the conference and must compete individ-
ually for the open rated cargo. The approved clause further recognizes
that merchants need advance notice that a rate will be returned to
the conference contract system and requires 90 days’ notice of this
event. Tariff filings while rates are open would, of course, be subject
to section 18 (b).

The following clause is approved for use by those conferences who
desire to provide in their contracts for the opening of rates. Our
interpretative ruling of March 2, 1962, will be withdrawn.

The Merchant and the Carriers recognize that mutual benefits are derived
from freedom on the part of the Carriers to open rates, where conditions in
the Trade require such action, without thereby terminating the dual rate sys-
tem as applicable to the commodity involved; therefore, it is agreed that the
Conference, to meet the demands of the Merchants and of the Trade may sus-
pend the application of the contract as to any commodity through the opening
of the rate on such commodity (including opening subject to maximum or mini-
mum rates) provided that none of the Carriers during a period of ninety days
after the date when the opening of such rate becomes. effective shall quote a
rate in excess of the Conference contract rate applicable to such commodity on
the effective date of the opening of the rate and provided further that the rate
shall not thereafter be closed and the commodity returned to the application

2 A few conferences initially sought approval of clauses which provided for so-called
open dual rates. This innovation appears to have been offered as one means of avoiding
our March 2, 1962, ruling. These conferences have indicated that a clause similar to that
which we are approving would also be agreeable to them. Under these circumstances it
is necessary that we discuss the merits and vices of such clauses.

8 F.M.C.
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of the contract system on less than ninety days’ notice by the Carriers through
the filing of contract-non-contract rates in their tariff.

j. Conditions beyond the control of the carriers. The proposed
contracts generally contain provisions which would permit the sus-
pension of service or rate increases on short notice where abnormal
conditions beyond the control of the carriers are present. Both the
words of the statute and its legislative history indicate that the car-
riers were to be permitted some flexibility under the contracts in
extraordinary circumstances.

Provision (2) of section 14b specifically acknowledges that under
some circumstances the carriers would be permitted to increase rates
on less than normal notice. As originally passed by the Senate, this
provision of the section expressly provided that the limit on rate
increases was not to apply in cases of “war or other force majeure.”
(107 Cong. Rec. 17946 et seq.) This phrase was deleted by the House-
Senate conferees. (107 Cong. Rec. 19289.) Although the Conference
Report did not specifically discuss this deletion, Senator Engle, one
of the conferees, explained on the floor of the Senate that the Senate
conferees agreed to the deletion “because it was redundant.” Senator
Engle explained that “Such occurrences are always beyond the con-
trol of the contracting parties and therefore may not impose upon them
obligations which they did not intend to assume when they made their
contract.” (107 Cong. Rec.19782.)

In recognition of this legislative history we are permitting con-
tract clauses which provide for exceptions to the routine of the contract
system in extraordinary circumstances.

First, we are approving a contract provision which authorizes the
complete suspension of the contract system under circumstances where
war or other governmental action interferes with the service of the
carriers. This provision merely requires that the carriers notify the
merchants of the suspension of the system and give 15 days’ notice of
the resumption of the system. Those conferences or carriers which
desire to provide for this contingency in their contracts shall use the
following clause:

In the event of war, hostilities, warlike operations, embargoes, blockades, reg-
ulations of any governmental authority pertaining thereto, or any other official
interferences with commercial intercourse arising from the above conditions,
which affect the operations of any of the Carriers in the trade covered by this
Agreement, the Carrier or Carriers may suspend the effectiveness of this Agree-
ment with respect to the operations affected, and shall notify the Merchant of
such suspension. Upon cessation of any cause or causes of suspension set forth
in this article and invoked by any Carrier or Carriers, said Carrier or Carriers
shall forthwith reassume its or their rights and obligations hereunder and notify
the Merchant on fifteen (15) days’ written notice that its suspension is terminated.

Further, in order that the conference may, if it so desires, continue
8 F.M.C.
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its contract system notwithstanding war or other governmental action
which adversely affects carrier service and in recognition that the costs
,and risks of service increase precipitously in such circumstances, we
‘are approving a clause which permits rate increases on 15 days’ notice
iin such circumstances. The approved clause would also permit the
i continuation of the contract system at higher rates imposed in com-

pliance with section 18(b) of the Shipping Act in other extraordinary
| circumstances which unduly impede or delay the carriers service.
! Where rates are increased in either of these situations the merchant
. 1s also given the right to suspend his obligations under the contract for
. the duration of such increases. Those conferences or carriers which

- desire to provide for rate increases in such circumstances shall use
the following clause :

In the event of any of the conditions enumerated in Article * * * [the clause

 set out above] the carrier or carriers may increase any rate or rates affected

thereby, in order to meet such conditions, in lieu of suspension. Such increase

" or increases shall be on not less than 15 days’ written notice to the merchant,

- who may notify the carrier or carriers in writing not less than 10 days’ before

increases are to become effective of its intention to suspend this Agreement

¢ insofar as such increase or increases is or are concerned, and in such event the

i Agreement shall be suspended as of the effective date of such increase or in-

' creases, unless the carrier or carriers shall give written notice that such increase
or increases have been rescinded and cancelled.

In the event of any extraordinary conditions not enumerated in Article * * *
[the clause set out above] which conditions may unduly impede, obstruct, or
delay the obligations of the carrier or carriers, the carrier or carriers may
increase any rate or rates affected thereby, in order to meet such conditions;
provided, however, that nothing in this article shall be construed to limit the
provisions of Section 18(b) of the Shipping Act, 1916, in regard to the
notice provisions of rate changes. The merchant may, not less than 10 days
before increases are to become effective, notify the carrier or carriers that this
agreement shall be suspended insofar as the increases are concerned, as of the
effective date of the increases, unless the carrier or carriers shall give notice
that such increase or increases have been rescinded and cancelled.

DOCKET NOS. 1109 AND 1110

Some special comment is necessary regarding the contract systems
of Ipar Transport, Limited (No. 1109) and D. B. Turkish Cargo Line
(No. 1110) which are the only single carrier contract systems included
in these proceedings.?> The only objection to these individual carrier
rate systems came from the North American Mediterranean Freight
Conference which, to some extent, parallels the service of Ipar and
Turkish Cargo. The Conference has also applied for permission to
use a dual rate contract. The conference argues in the main that two

2 Jpar has given notice of cancellation of its dual rate system. However, this can-

cellation does not become effective until April 6, 1964, and therefore its contract is
included herein.

8 F.M.C.
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dual rate contracts in the same trade can only produce instability
and chaos and therefore should not be permitted. The conference
also challenges the lawfulness of individual carrier dual rate systems.

There would appear to be no doubt that Public Law 87-346 allows
individual carriers to use dual rate contracts under the same require-
ments as conferences. Both in the preamble to Public Law 87-346
and throughout section 14b the separate terms “carrier” and “confer-
ence” are used. To say that a single carrier is nevertheless to be
denied a dual rate system where it is in competition with a .conference
is to read the. word “carrier” out of the statute. At least since 1914
1t has been recognized that conferences (or rate-fixing combinations
by some other name) are the all but universal rule in foreign water-
borne commerce.”? Thus it must be concluded that Congress in re-
peatedly using the word “carrier” intended to differentiate and to
sanction the same treatment for an individual line as for a conference
in the matter of dual rate contracts. We are therefore permitting
the dual rate contract of these lines as modified to conform with our
findings as to all contracts.

DOCKET NO. 1092

As mentioned above, one of these proceedings also involves the
approval of a new conference agreement which would combine under
a single agreement several conferences in the Pacific Coast/Latin
American Trade. This new agreement (Agreement No. 8660) pro-
vides for the fixing of rates and practices in the trade between Pacific
Coast ports in the United States and Canada on the one hand and ports
in the Caribbean, Central America, and South America (excluding
ports in Brazil, Uruguay, and Argentina) on the other. The new
conference would replace 10 currently existing conferences which
embrace this trade area.

The primary objection to Agreement No. 8660 is that it would con-
centrate too much power in one conference. It should be noted, how-
ever, that the purpose of the agreement is to increase generally the
cfficiency of conference administration. The agreement is divided
into five trade areas (three outbound from the United States and two
inbound), and only those carriers who provide service in the particular
trade area may vote on rates and practices which apply to that area.
Thus, while the new agreement takes the place of 10 currently existing
agreements, it creates what amounts to 5 new conferences under a
single administrative office.

2 See Report on Steamship Agreements & Affillations in the American Foreign &
Domestic Trade of the House of Representatives 'Committee on the Merchant Marine
and Tisheries, 63rd Cong., Vol. 4, p. 415 (1914). (Generally known as the “Alexander
Report.””)

8 F.M.C.
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‘We recognize that while the new agreement may promote adminis-

" trative efficiency, it also to some extent provides greater control over

competition in these trades. However, this particular consolidation
of several conferences serving contiguous areas does not of itself
appear to be unlawful. We perceive no undue increase in competitive
strength by reason of the arrangement. We will therefore approve
Agreement No. 8660. We will also observe closely the future opera-
tion under the agreement so as to insure that the standards of section
15 of the Shipping Act are met:

The use of a dual rate contract by the new conference presents a
special problem, however. As discussed above, the conference mem-
bers themselves have recognized that five separate trade areas are in-
volved and that a carrier who does not serve a particular trade should
not be permitted to control the rates and practices in that trade.  Yet,
if the conference is permitted to offer a single dual rate contract which
includes all five of the trade areas, merchantswill be forced to obligate
themselves to exclusive conference patronage in trade areas not desired
in order to obtain contract rates in a trade area where they feel the
dual rate contract meets their needs. This seems to us neither
necessary nor fair.

We have approved the new agreement on the ground that it is
largely concerned with providing a means of central administration
for a number of conferences. In keeping with this, we are approving
the use of a dual rate contract in each of these five trade areas and
merchants must be offered the privilege of executing a contract for any
or all of the trade areas, as they desire. We find that it would be
both contrary to the public interest and detrimental to commerce for
the conference to require that a merchant obligate himself to exclusive
patronage in all of these trade areas in order to obtain contract rates
in a single trade. Any such requirement would, of necessity, bring
into serious question the new conference arrangement itself.

What we have said above in our general discussion of the express
requirements of section 14b applies to the contract form proposed by
this new conference and its proposed contract will be modified
accordingly.

One intervener in Docket No. 1092 argues that there is no “need”
for the extension of the dual rate system to areas included in the new
conference agreement which are not now covered by existing dual rate
systems of the individual conferences. Section 14b does not require
that the conference demonstrate a positive need for the system as a
prerequisite for approval. Rather it authorizes the use of dual rate
contracts if they meet certain safeguards. Moreover, it appears that
the requirements which we have here generally imposed on all con-
tracts satisfy most of this intervener’s objections.
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One other matter regarding the contract system of the new confer-
ence requires some discussion. The tariffs of the conferences who are
combining under the new agreement split their total charges for ocean
freight into two parts. One is a so-called freight rate which is in
payment for service from ship’s tackle at port of origin to ship’s
tackle at the destination port. The other is a so-called handling
charge which is in payment for movement of the cargo from ship’s
tackle to place of rest on the dock. The conferences acknowledge that
“the handling charge is a component part of the overall freight paid
for transportation.” While there would appear to be nothing in
section 14b which would require that two levels of “handling charges”
be stated by conferences using dual rate systems, it would make folly
of the section to permit conferences to avoid the rate stability or guar-
antee which the section assures contract shippers through the simple
device of segregating into separate elements the prices charged for the
total carrier services. While we will not require the conferences to
state two levels of “handling charges” in their tariffs, they should be
aware that they will not be permitted to increase their handling
charges on less than the 90 days’ notice required of carriers using
dual rate systems.

We recognize that it may take some time to accomplish the details
involved in the dissolution of the 10 separate conferences and in for-
mally organizing the new conference and that the dual rate contracts
of the 8 of the 10 conferences which currently use contracts, expire
by the terms of section 3 of Public Law 87-346 on April 4, 1964. The
individual conferences will therefore be allowed to use the dual rate
contract proposed by the new conference, as modified herein, until
such time as the new conference can be formally organized.

CONCLUSION

The contracts submitted in these proceedings, modified as set out in
the orders attached hereto, are found to comply with the requirements
of section 14b of the Shipping Act, 1916. Provisions which have been
found herein to be permissible, but not mandatory, may be added or
deleted from the contracts as set out in the attached orders ?* before
said contracts are tendered to merchants for signing.

Commisstoner Patterson concurring and dissenting :
The following report covers what would be my response to applica-

tions filed pursuant to section 14b of the Shipping Act, 1916 (Act), by
57 conferences of carriers and one carrier in the foreign commerce of

the United States for permission to use 24 types of contract forms to-

2 Attachments omitted here due to length.
8 F.M.C.
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‘be tendered merchant shippers. The proposed contract forms provide
Jower rates to a shipper or consignee who agrees to give all or a fixed
.portion of his patronage to such conferences or carriers and generally
“contain provisions which the applicants claim conform to the descrip-
.tion of such contracts in section 14b. The contracts are referred to
“generally hereafter as the “contracts.”
Each application and its annexed contract forms has been made
* the subject of a docketed proceeding to determine whether the Com-
mission should permit the use of these standard form contracts so
drafted to make them available to all shippers and consignees on equal
. terms and conditions. We are required to give permission to use “un-
less the Commission finds that the contract, amendment or modification
i thereof will be detrimental to the commerce of the United States or
contrary to the public interest, or unjustly discriminatory or unfair
' as between shippers, exporters, importers or ports, or between ex-
porters from the United States and their foreign competitors” and
“if the contract, amendment or modification ‘“expressly” contains
eight specific types of. obligations. In performing this function we
. have been authorized by section 14b(9) to approve a contract contain-
. ing “such other provisions not inconsistent herewith as the Commission
shall require or permit”; and by section 8 of Public Law 87-346 to
~ “approve, disapprove, cancel or modify all such agreements and
amendments in accordance with the provisions of this Act” (Public
" Law 87-346).
' The purpose of these proceedings is to comply with this mandate
- and with the congressional directive to the Commission in section 3
* that it shall approve, disapprove, cancel or modify contracts within
the period ending April 3,1964.
~ Acting pursuant to these mandates the majority of the members
. of the Commission have required that each of the applicants’ contracts
must be modified to achieve conformity with section 14b by the use of
certain required provisions and no others and has in effect declared
invalid the applicants’ provisions on the same subjects.

The majority’s newly prescribed and required provisions are not
found in any application for permission to use a contract submitted
by respondents, nor have they been proposed by the examiners and ac-
cepted by respondents, but have been conceived and adopted by the
majority for compulsory use. None of the required provisions has
been subjected to review, hearing, or comment. By this process the
initiative for submitting a contract which we will permit to be used
is taken away from the applicants and is assumed by the majority
even though there is no finding that the provisions they are to replace
have any of the prohibited effects referred to in the first sentence of
section 14b which were quoted above.
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The congressional intent of section 14b, as I see it, is to place the
Initiative for preparing a contract on the applicant carriers or their
conferences acting according to their own commercial needs, and to
place the burden of not permitting (i.e., forbidding) the use of a con-
tract on us after we show the prohibited effects exist in any case, or
nonconformity with any of the eight conditions in section 14b.

It is from this base that I embarked on the task of reviewing and
considering whether or not to permit the use of contracts.

Dissent is based on the failure of the majority (1) to conform to the
requirements of section 14b, and of section 3 of Public Law 87-346,
(a) by denying notice and hearing on future nonconforming proposals
and (b) by failing to meet the burden of showing how applicants do
not conform before refusing to permit use of contracts; (2) to conform
to the requirements of section 4 of the Administrative Procedure
Act, and (3) to follow congressional policy in its treatment of pro-
posed contracts.

(1) (a) The ignored statutory compulsions of section 14b are that
carrier-applied-for contracts should not be prejudged but should be
permitted after notice and hearing (i.e., adjudication) unless the
Commission finds a particular contract will be detrimental to com-
merce or contrary to the other standards listed, or fails to cover ex-
pressly the enumerated subjects. If we say that each future contract,
no matter what it contains, is not to be permitted without the pre-
scribed clauses, we are making our order, not after notice and hearing
on each contract, but before a hearing thereon. Notice and hearing
with respect to future proposals has been denied because of the pres-
ently announced rule that only the required clauses will be permitt:ed
hereafter. Section 14b is being disregarded when the right of notice
and hearing is foreclosed.

(1) (b) The requirements of section 14b in a proceeding to per-
mit the use of a contract or to forbid the use of a contract is to
review each applicant’s contract on its own merits, one by one. The
purpose of these proceedings is not to prescribe the use of the Com-
mission’s contract by any particular applicant, nor is it to perfect
or rewrite contracts, but only to measure each applicant’s contract
by statutory tests and to forbid use after an adjudication if the meas-
ure is not met. If the contract fails, the Commission’s order may
require other provisions as authorized in (9) of section 14b or the
Commission may modify by its erder in accordance with section 3
of Public Law 87-346. Before modifying or requiring something
else, however, the Commission must show how the applicant’s con-
tract has failed to meet the measure. The Commission has a statu-
tory obligation or “burden” to do at least this much. The use of

item (9), providing that a contract may contain such other conditions
8 F.M.C.
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- as the Commission may require or permit, or of section 3, directing the
- Commission within a year to approve, disapprove or modify agree-
ments, is simply a useful way of expediting an order giving permis-
sion to use a contract instead of just forbidding various provisions
and wasting time with repeated re-applications until a permissible
* contract is achieved.
' The majority justifies as consistent with the law or as reasonable
- the contract provisions it has required as substitutes for those ap-
+ plied for in contracts. It does not follow that because a government-
. required reasonable provision is consistent with the law, all other
- provisions are automatically contrary to the requirements of section
14b. The burden to show failure of other provisions to conform
rests on the Commission defore it may exercise its own judgment.
' The majority has overlooked this essential procedural step.
(2) Section 4 of the Administrative Procedure Act provides that
¢ general notice of proposed rules shall be published and interested
persons shall be afforded the opportunity to participate in the for-
mulation of rules through the submission of views or comments before
- rules are adopted. The majority, by prescribing for the first time
in its report the only contract provisions that must be embodied in
all future contracts before it will permit the use of a contract, has
~ thereby made a statement of general applicability and future effect.
_ The presently prescribed provisions are for the guidance of the public
if any applicant wants to get permission to use a contract.
~ The panel of five examiners in Docket No. 1111 understood what
they were doing in this respect when they prescribed similar provi-
sions: “ ... the present proceeding . . . is rulemaking in nature”
' although adjudicatory in form, they said (p. 62). In spite of their
. understanding, they refused to alter their procedure, however. The
- Commission makes no comparable acknowledgment, but its deeds are
consistent with such an understanding that it is making rules.
There has been no general notice published that the prescribed
provisions were being considered and that interested persons were
being given an opportunity to participate in their formulation
through the submission of views. The only effort in this direction
+ was In Docket No. 983, giving notice on March 21, 1963, of a rule-
making proceeding to consider adoption of rules governing contract
rate systems and including a standard form of dual-rate exclusive
patronage contract. Comments were due on May 25, 1963. These
rules are still awaiting adoption, and they are not part of this pro-
ceeding. The deficiency in notice is not supplied by the “Orders of
Investigation and Hearing” in the dockets herein, because the only
purpose of such orders was to initiate an adjudication of whether
the particular contract met the requirements of section 14b, and no
8 F.M.C.
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proposed rule was ever published in any of these notices. The deci-
sion to require prescribed provisions was made later, but with no
change in the orders of investigation, nor publication of any notice
of proposed rulemaking.

Except for interrogation in oral argument, applicants have had no
indication, much less has the rest of the public had notice, that the
prescribed provisions would be required. Neither have other inter-
ested persons not respondents or intervenors herein had any oppor-
tunity to participate in the formulation of these particular rule-made
provisions.

It is not considered that the provisions of section 14b(9) or section
3 of Public Law 87-346, authorizing requirements and modifications in
contracts, supersede the mandate. of section 4 of the Administrative
Procedure Act in regard to a need for notice of proposed rulemaking
as to the newly prescribed provisions having general applicability and
future effect. Item (9) is to authorize changes having particular
applicability and present effect on specific contracts being considered
for a grant of permission to use them.

There is no doubt that Congress intended that we should establish
standards for dual-rate contracts and that we would be expected to pro-
vide a standard form of contract which all conferences might utilize,
as the majority says. I am confident that it was equally expected that
we would observe existing laws governing procedures to be followed
in achieving the intended results. The assertion of an expectation
by a Congressional Committee does not justify abandonment of exist-
ing prescriptions of law. Congressional expectations are not enough
to repeal section 4 of the Administrative Procedure Act in regard to
these contracts. The Committee’s expectation was to be accomplished
in our rulemaking Docket No. 983, which is still awaiting action by the
Commission.

The desirability of uniform results is assigned as a reason for com-
pulsory rule-made provisions. Desirability, however, is no substitute
for statutory compulsion. The majority has committed a fatal error
in not complying with the Administrative Procedure Act.

(3) Lastly, there is a fundamental policy error in the majority’s
base of approach. Itsbase point assumption is that there is something
absolute, final, or superior about what the Government prescribes when
it administers a law, at least until the Government decides to make a
change. This should not be so. The commercial trading context in
which these contracts are used cannot function with such rigidity
when there is any new development such as section 14b. In the com-
mercial world, the ability to change obligations in response to ex-
perienced needs after mutual consent within the guides put up by sec-
tion 14b is an essential factor of existence. Congress has carefully

8 F.M.C.
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lavoided imposing an inflexible revision of historically developed trad-
ing conditions, but has only altered some of the conditions. Why
-should we do what Congress has avoided? A period of adjustment,
within the guidelines of section 14b, will be required in traditional con-
tracting practices in world-wide trades. Our job is to review and pass
.on the diverse forms of adjustment. This adjustment should be al-
"lowed if possible, and should not be immediately shut off and solidified
| into new rule-imposed rigidities emanating from a Government agency
' at only one end of the trading route, no matter how high-minded and
“superior the adjustments may seem to us at the moment.
As a part of our program to review applications for permission to
. use contracts pursuant to section 14b, it was decided that there were
five issues common to all application proceedings; consequently, their
' severance from existing application proceedings was ordered. The
 issues were stated in the order initiating Docket No. 1111 as follows:

Definition of Contract Shipper

(a) Whether the Commission should approve, disapprove or require modifi-
" cation of contract provisions requiring inclusion in the contract of affiliates of the
i contract shipper or of other connected companies.

X Contract Shipper Commitment

(b) To what degree, if any, may or should contracts exclude a portion of
. shipments, commodities, or shipments on owned or chartered vessels?

Legal Right to Select the Carrier

(e¢) Whether the provision required by section 14(b) (3) in all contracts, to

. limit the coverage of the contracts to “those goods of the contract shipper as
. to the shipment of which he has the legal right at the time of shipment to select

the carrier” requires special language in the contracts in order to avoid un-
certainty and potential disputes as to the obligations of the merchant, or whether
the language of section 14(b)(3) should be incorporated, verbatim, in the

- contracts.

Notice, Disclosure and Burden of Proof

(d) Whether the Commission should approve, disapprove or require modifi-
cation of contract provisions imposing notice and disclosure requirements upon
the contract shipper in the event of non-conference shipments or of suspected
or alleged breach of contract, and provisions relating to the burden of proof

" ag to whether he has violated the contract.

Termination for Breach

(e) Whether the contracts should permit carriers or conferences to terminate
individual contracts for breach or alleged breach of contract by the merchant.

A separate proceeding was docketed to consider the above issues,
and a panel of five examiners has served an initial decision giving its
answers to the five questions.

The issues described in (a) and (c) are discussed together in the
majority’s report under the heading “Legal Right to Select the

O TINZNY Y
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‘Carrier.,” For convenience the discussion herein is re-separated into

two parts called the “legal rights” issue and the “affiliates” issue.
Dissent is to the majority’s conclusions-on both these issues.

1. The “legal rights” issue.

After the contract shipper has been determined, section 14b(3) re-
quires that the contract cover only those goods of such shipper “as
to the shipment of which he has the legal right at the time of shipment
to select the carrier.” The legal right to select defines the goods sub-
ject to the contract obligation. The right to select must be determined
later at the time of shipment by external evidence in a specific trans-
action. The external evidence relates to arrangements the contract
shipper, or merchant as he is called in many of the contracts, makes
later on with the persons to whom the goods are sold or with the
persons financing the sale of the goods subject to shipment.

The majority has resolved the problems connected with the necessi-
ties of such later determination on evidence, by the apparently simple
expedient of drafting a five-paragraph section of which four para-
graphs “will be required in all contracts” and a fifth containing two
subparagraphs that “may be used by those conferences which desire
a provision which raises a presumption where the signatory merchant
is named in the bill of lading or export declaration or participates n
the ocean routing.”

After reading these prescribed paragraphs the parties to a contract
will still have the practical problem of locating the legal right to select
the carrier. The majority has prescribed four paragraphs using the
statutory terms “legal right,” the very terms needing definition, and
then has made optional the use of the fifth paragraph defining how the
legal right might be determined. At the moment of providing a useful
guide, it backs away from the last step with only an optional provision.

The reasons for a dissent from all compulsory requirements have
already been stated, but I further dissent from the decision to permit
the optional paragraph only and no other as a solution to this problem.
In reality, a very restricted choice is given by the option because vari-
ations of the option are not permitted. Many applicants submitted
what should be permissible variations.

The optional paragraphs resolved the evidence problem by pro-
viding “the Merchant shall be deemed prima facie to have the legal
right ...” if he “arranged” the ocean shipment or if his name appears
on the bill of lading or export declaration as shipper. There is no
objection to the use of his name on the bill of lading or export dec-
laration as evidence, nor in participation in arrangements. There is
objection to the “prima facie” test which restricts the parties to an
illusory and unworkable guide.

What is “prima facie” is at best indefinite, but some Jack of clarity
8 F.M.C.
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in the mandated paragraph is dispelled by the majority’s disclosure of

what it has in mind when it uses the term: “We are therefore approv-

Ing a contract provision which will raise a rebuttable presumption, as

it were, that the merchant possessed the legal right at the time of ship-

ment to sélect the ocean carrier . . . Those who desire some provision
i'ehtino to presumptions may use it ...” A “rebuttable pre-
sumptlon is the true basis of the optlonal provision, and is atrue
revelation of what is meant by “prima facie.” Applicants who do not
desire such a provision relating to presumption, but desire instead
some other ob]ectlve way of ﬁxmg the evidence, have no other choice.

Many such provisions were applied for. The choice has been denied
\them with no finding that other alternatives have any of the effects
‘prolublted by the first sentence of section 14b. All the majority does
1s announce its results without providing any consecutively thought
‘out linkage to the statute.

It is entirely consistent with section 14b(8), on the contrary, to find
'that there is a compelling public interest and advantage to commerce
in letting the bill of lading point to the true selector of the carrier, by
'means of contract provisions which deem the merchant to have the

‘legal right to select if his name appears on the carrier’s bill of lading

"as shipper.

' The statute makes it necessary to determine the fact of who has the
leO'al right to select the carrier. This simply means that there must be
a ﬁndlng of fact based on evidence, not that anyone has to establish
final truth. The latter is rarely known. The evidence need only show
what, as a practical matter, can be determined as to the identity of the

'shipper in any particular shipment. As a practical matter, taking the

,evidence of what carrier’s bill of lading form has been chosen, what

' the merchant himself intends and has written on the bill of lading,
and what is accepted by the master of the ship as shown by his signa-
ture simply provides a clear, definite standard by which to measure

- performance. 'What is more, the proposed provision is known ahead
of time and will guide the parties’ action so that their business conduct
may be based on a known test. Both merchant and carrier know
ahead of time that if a person is called a shipper on the bill of lading
then he will be one under the contract. The need for presuming later
canbe avoided. The test is consistent with reality.

Implicit, but not stated in the prescribed provision, if used, is an
assumption that it is wrong to deem the shipper on the bill of lading
to be the shipper under the contract if this is a conclusive presumption.
So the majority has set about reversing this presumption and substitut-

- ing a rebuttable one, with the words “deemed prima facie.” It is

assumed that the right to select the carrier is an abstraction which

. somehow becomes reality and truth after presumption and rebuttal.
8 F.M.C.
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This seems to assume further that you can take the “legal right” to
make a choice, or to select, and consider the act of choosing apart from
other manifestations of power and conduct in the business world by
rebutting and counter-rebutting your way to the truth. Many con-
ference provisions examined avoid this by making conduct the guide.

The many respondents in these proceedings who made conduct
the guide did so by applying for permission to use contracts which
make it a breach of contract if the merchant ships on noncontract
ships and his name shows up on a bill of lading as the shipper. These
contract provisions are frozen out without any finding that they are
detrimental to the commerce or contrary to any other prohibition of
section 14b.

All the applicants have done is to say that if merchants have used
their power and then have done certain things in a business transaction
dealing with the sale of goods, and if as a result someone’s name gets
shown as a shipper on the bill of lading, then these actions constitute
substantial evidence in that particular transaction that the person
named really is the shipper who selected the carrier. When it is pro-
vided that the name typed in on a bill of lading form opposite the
word “shipper” (which has been on all bill of lading forms I have
seen) shall also mean that person had the legal right, it means the
evidence is so substantial that it will overcome any other evidence as
to who isthe shipper with a legal right to select a carrier.

The advantage to commerce in such provisions is first that they
recognize that the basic problem is one of proof where nothing is said
ahead of time about the right to select the carrier and they fill in the
gap, and, second, that they will bring added certainty to an area of
past misunderstanding between carriers and merchants.

To understand how the gap in proof is supplied and how it can pro-
vide advance warning to merchants, we may start with the premise that
the term “shipper” means the person who ships, who sends goods on
their journey by having them placed on board a ship. My understand-
ing is shared by the witness who testified in Docket No. 1111 as to
financing as follows:

Q. * * * You have referred a number of times to shipper testimony and I
am wondering if you can tell us what you mean when you say shipper?

A. When I refer to a shipper I was referring to a cotton merchant, merchan-
diser of cotton who is in the exporting business and he would be the shipper.

Q. Is it correct to say you mean the exporter as opposed to the foreign
consignee? .

A. Definitely. A shipper will be the merchant himself.

Q. Is that your understanding that that is the usual usage of the term in the
trade?
A. I would say yes, the shipper would be the man that exports the cotton and
presumably would be the man who sold the cotton.
8 F.M.C.
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(Transcript, p. 2467, line 25, and p. 2468, lines 1-13.) The under-
standings reflected above derive support from the ordinary dictionary
definition which ought to do here as confirmation of our respective
understanding : “one who ships goods; broadly, one who sends goods
by any form of conveyance.” _

' In ocean transportation such person, customarily and absent a
special agreement, selects the conveyance, in this case a ship, by making
jarrangements commonly called “booking” with the carrier which
iprovides the required ocean transportation.

If a blank line for the insertion of a name on a bill of lading after
;the word “shipper” is filled in by the insertion of a person or company’s
'name, absent any other qualification, and taking such writing at face
ivalue, one would conclude that the person who made out the form
iand called himself a shipper was the one who selected the conveying
‘carrier. As one of the attorneys being examined in Docket No. 1111
'said, “The appearance of his name as shipper on the bill of lading
-necessarily means that he is asserting and exercising control over the
movement of those goods . . . 1f it’s an authorized assertion of control
“over the goods he has the right to select the carrier and has exercised
- it by booking the cargo . . .”” (Vol. 3, Transcript, p. 30). Such a per-
» son usually arranges or participates in the arrangements for the ocean
shipment, in otlier words.

Before a merchant prepares a bill of lading, he must decide whicl

" carrier’s bill of lading form is to be used. After he decides he must

give instructions that a bill of lading form with the selected carrier’s

' name printed at the top be used and that the “leading marks necessary

~ for identification of the goods” or other identifying symbols on the
- packages containing the property he has sold be written on the face of’

the form along with his name opposite the word shipper, to the extent
required by the Carriage of Goods by Sea Act.r By this conduct, and

1 April 16, 1936, c. 229, § 3, 49 Stat. 1208, 46 U.S.C. § 1303. Section (3) provides :.

(1) * oo
“(2) ® % 2
Contents of bill

‘“(8) After receiving the goods into his charge the carrier, or the master or agent of’
the carrier, shall, on demand of the shipper, issue to the shipper a bill of lading showing"
among other things—

(a) The leading marks necessary for identifieation of the goods as the same are fur-
nished in writing by the shipper before the loading of such goods starts, provided such.
marks are stamped or otherwise shown clearly upon the goods if uncovered, or on the
cases or coverings in which such goods are contained, in such a manner as should ordi-
narily remain legible until the end of the voyage.

(b) Either the number of packages or pieces, or the quantity or weight, as the case
may be, as furnished in writing by the shipper.

& % xN
The law does not require the shipper to ‘furnish in writing’’ the name of the vessel,
dates, ports or the shipper’s or consignor’s or the consignee's names and addresses, but
by custom this information is written in at the same time as the cargo information is
furnished.

8 FM.C. .
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by this exercise of power, the merchant makes a choice whether he does
so as agent or principal. When the merchant instructs that his name
be used as shipper in the carrier’s bill of lading and his property be
described therein, he has at that moment participated in the arrange-
ment for ocean shipment and has asserted a right to choose a carrier.
It is to avoid the consequences of this choice that contract shippers
who have divested themselves of the right to select try to subtract
from the implications of the proof supplied by the shipper designation
of a bill of lading, so that it will no longer supply proof that they
exercised any right to select. To justify the subtraction, it is pointed
out that many other business practices depend upon the presence of the
merchant’s name as shipper in ‘the bill of lading, even though he may
no longer exercise the right to select.

The normal or prima facie conclusion about what the shipper
designation proves may be distorted by these other business prac-
tices. Such practices as having a special agreement covering the
conditions of sale, pricing, and financing security arrangements in-
fluence the location of the power to select the carrier. The power to
select may be removed from the person whose name appears on the
goods as shipper. Nevertheless, the customary practice in banking
is “that the beneficiary should appear as shipper” in a bill of lading
(Docket No. 1111, Exhibit 41, and Transcript, p. 2462, Testimony
of Richards, and p. 2463, lines 5-10, 2466, lines 1-15, and 2478, lines
. 7-13). The beneficiary is the person who gets the money for the
sale price. In banking transactions, the letter of credit may control
the choice of the carrier, but what goes in the bill of lading may
be less adjustable because of the requirements of the Carriage of
Goods by Sea Act. The terms of the letter of credit, however, are
subject to negotiation on these subjects. (Transcript, p. 2478, lines
14-25, 2479, lines 1-18, and 2481, lines 17-24.) Government pro-
grams are also influential. The Government’s Commodity Credit
Corporation requirements, for another example, create distortions
by making the exporter “produce an on-board bill of lading in his
name in order to receive the payment-in-kind certificates or to satisfy
the bonded obligation to export the cotton under the cotton export
sales program.” A witness also stated, “It is a matter of virtual ne-
cessity therefore that the U.S. shipper’s name appear on an on-board
bill of lading regardless of whether he has any control, or right to
control, the shipment.” (Docket No. 1111, Exhibit 45, pp. 2 and 3,
Statement of Eric A. Catmur, American Cotton Shippers Associa-
tion. Supporting references were also made to U.S. Department
of Agriculture, Commodity Credit Corporation Announcement CN—
EX-18, section IT-D-3, paragraph 6, signed by Raymond A. Iones,
Administrator, FAS, and to: “United States Department of Agri-

Q W' \T
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culture, Agricultural Stabilization and Conservation Service Pay-
ment-in-Kind Regulations,” Article 7, chapter XIV, Commodity
'Credit Corporation, subchapter C—Export Programs, Part 1482—
Cotton, section 1482.610, par. (c), signed and dated June 19, 1963,
by H. D. Godfrey, Exec. Vice Pres., CCC.) This testimony and
ithese regulations prove, if anything, that either the reported prac-
itices have nothing to do with carrier selection, or, to the extent they
ido have an’ influence, they require distortion of traditional under-
istandings based on the usual attributes of power in the shipper
'status. Section 14b recognizes this aspect of power when it refers
'to a contract shipper who “permits himself to be divested of the
legal right to select the carrier.” Implicit here is recognition of a
need to divest the usual power to choose. If the divesting occurs the
evidence should show that when the fact of choice changes, the ap-
- pearance of choice should also change, rather than remain deceptive-
ly the same simply to accommodate to the lack of adaptability of
< letters of credit and governmental regulations.

In effect, there is a commercially accepted practice, at least where

a beneficiary or exporter does not select the carrier, of distorting the
proof about the usual powers of the shipper named in the bill of lad-
- ing. This may be done to carry out the terms of a letter of credit or
to accommodate governmental regulations, but it is at variance with
the normally understood facts as the bill of lading terms show them.

The foregoing considerations to the contrary, there are good rea-

- sons why a common understanding of the term “shipper” should not
be distorted by allowing a contract shipper, who divests himself of
the right to select, to remain a shipper on a bill of lading.

When we deal with the information on the face of a bill of lading,
~ we are not dealing with legal subtleties, but with general understand-
" ings of people in shipping departments of exporters who make out

the documents, of people on the docks who read the bill of lading.
- The shipper is not helpless and has full control over this informa-
* tion under the Carriage of Goods by Sea Act as well as by his own
* conduct. If he has changed his rights or status, he is the one to
" know about it and tell the carrier. He can do this since, by law, the
~ shipper or exporter must prepare the bill of lading, and should
underwrite the accuracy of the information. Accordingly, it is im-
portant that the Commission impose on shippers a high degree of
care and establish commonly accepted understandings to serve as
proofs useful in administering contracts affecting the commerce of
the United States.

If the bill of lading is to be a reliable shipping document I see no
reason why the Commission should allow the plain meaning of the
bill of lading to be distorted simply to facilitate financing or to ac-

O TVAL Y
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commodate governmental regulations, particularly where an element
of deception may occur. On the contrary, the integrity of the bill
of lading should be preserved, and other commercial practices should
be adapted by revisions in letters of credit or in regulations. The
bill of lading, if it is an accurate shipping document, should provide
valid proof for the purpose of determining whether or not there has
been performance of the merchant’s contract. These two documents,
as well as what is marked on the cargo packages, should be all con-
sistent with each other. This can be accomplished by exporting mer-
chants keeping their names off the bill of lading when they are not
carrier-selecting shippers. If merchants are not accurate about their
shipper status in the bill of lading, then they must either take the
consequences of the factual representations for the purpose of per-
forming the merchant’s contract or prove beyond a doubt that a mis-
take was made.

One witness said difficulty arises “when another carrier is specified
by the buyer and a conference attempts to apply a rule at variance
with the terms of sale, which gives the buyer control of the carrier.”
The difficulty vanishes, however, if the merchant-seller does not agree
to assume obligations at variance with the terms of his exclusive
patronage contract. It is not the conference’s attempt to apply a
rule at variance with the terms of sale that creates the difficulty, but
the seller’s choosing terms of sale wherein he acts as buyer’s agent
in selecting the carrier contrary to his obligation as a merchant and
the seller’s activity in preparing the bill of lading. The buyer, con-
sistently with section 14b, may reserve the right to select the carrier
and the merchant may relinquish the right, but the buyer must do
so independently and may not involve the merchant in the selection,
and the merchant must stay out of the activity surrounding the choice
of the carrier. There is no interference here with sales contracts, but
only a requirement that the merchant make his actions and his papers
consistent with his choice not to assume the shipper’s right to select
the carrier. If a merchant wants to retain control of the goods as
against the buyer for security purposes, then he may not give up to
the buyer one of the chief attributes of ownership, the power to con-
trol the choice of a carrier, and may not disguise the relinquishment
by continuing to call himself a shipper to avoid obligations under
the merchant’s contract.

The majority refers to the “House Committee Report” and also re-
quires that nothing in a contract “shall require the merchant to forego
a sale unless the shipment is made by a conference vessel.” Reference
1s made to page 9 of the House Report on section 14b before enactment.
What the Report said was that its provision “prohibits a conference or

carrier from requiring a contract signatory to forego a sale unless
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. shipment is made via conference vessels.” The contracts reviewed do

not require forgoing a sale, so the prohibition is satisfied. Merchants
are still free to make any type of sale they want. All they have to do
1s prepare a precise bill of lading and stay out of the arrangements for
ocean shipment.

Provisions along the lines discussed are also consistent with past
decisions of this agency and conform to the congressional intent of
section 14b.

The proposed shipper test is consistent with at least two decisions
of the Commission or its predecessors wherein resort was had to the
bill of lading to prove who was the shipper. The former Board said:
“We deem it highly desirable that simple tests and standards be ap-
plicable [in determining when a given shipment is or is not covered
by the shipper’s agreement]. To this end we consider that the con-
tract should indicate that the person indicated as shipper in the ocean
bill of lading shall be deemed to be the shipper.” In The Matter of
The Statement of Japan-Atlontic & Gulf Freight Conference Filed
Under General Order 76 (1955),4 F.M.B. 706, 740, reversed /sbrandt-
sen Company v. United States (U.S. App. D.C. 1956) 239 F. 2d 933,
att’d 356 U.S. 48t. (The above statement was not involved in the
reversal.) The Board also had the following to say: “Respondents
claim that Ishrandtsen is not a shipper and therefore can not claim
that he has been discriminated against as a shipper. Isbrandtsen’s
name appears as a shipper on the bills of lading in evidence . . .”
Isbrandtsen Co.. Inc., et al. v. States Marime et al. 6 FMC 422 at 447
(1961), afi’d 313 F. 2d 906, certiorar: denied, 374 U.S. 831 (1963).

The proposed solution, consistent with these past decisions, contrib-

utes a practical solution of the difficult problem of deciding, among
opposing positions, who selects the carrier in any given case. Rec-
onciliation of competing claims was described as follows in the
Report of the Committee on Merchant Marine and Fisheries to ac-
company H.R. 6775, which later became section 14b:
Some shippers complained that a few conferences were extreme in their demands
on contract shipments requiring shippers to use conference vessels even if the
shipper had no legal right to choose the carrier. On the other hand, steamship
companies also complained that unscrupulous shippers would use conference
vessels at the contract rates when it suited them or ship by nonconference lines
without loss of contract rights merely by changing the terms of sale. It was
extremely difficult to reconcile the two opposing requirements of this basic
feature of the shipping contract. 87th Cong., 1st Sess., Report No. 498, p. 9;
Index to Legislative History of the Steamship Conference/Dual Rate Lew,
p. 120, 87th Cong., 2nd Sess., Senate Doc. No. 100.

These comments reflect a long-standing controversy over whether
certain shipments, notably those consisting of goods sold on freight-
on-board or freight-at-side of ship terms, were covered by exclusive
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patronage contracts. It was hoped the proposed language of section
14b(3) would help resolve these disputes. Still the problem of proof
of the right to select the carrier remained. The bill-of-lading shipper
test appeared to offer a way out on the ground that the bill of lading
correctly points to the true shipper who selects the carrier.

A frequent argument we heard was that the record amply demon-
strates that the question of who has the legal right to select has nothing
to do with whose name appears on the bill of lading or who arranges
the shipment. This is undoubtedly true, but it does not preclude
action by us which makes the act of selection have something to do
with whose name gets on the bill of lading. Another point to make is
that the merchant does have something to do with the selection and
his name is there because of his activities, and because he wants bene-
fits inconsistent with such activities. The merchant does have a choice
as to whether he will act as agent for someone who is not a party to
the contract. If the agency requires the merchant to deliver goods
to a nonconference vessel and the securing of a bill of lading naming
the merchant as “shipper” the agency is inconsistent with the con-
tractual obligations to the conference and should not be accepted by
him.

It was hoped that the Commission would provide some help in
reconciling the two opposing requirements referred to by the Com-
nittee, but it 1s feared the majority has left us just as far from a
solution as ever, because its “prima facie” provision actually will be
productive of delays, arguments, and controversies. The provision
1s too indefinite for practical purposes.

Ideally, a contract should be drafted so that the actions constituting
performance can be tested by objective standards. It should be writ-
ten in terms of future acts. It should require people to do specific
things at certain times and in a prescribed manner. A contract which
1s not specific and certain as to the actions required may fail for want
of definiteness or impossibility of ascertainment of the required per-
formance. Making legal rules of evidence, such as “prima facie” and
legal conclusions such as “legal right,” the subject of a contract obli-
gation does not meet the conditions of objectivity and definiteness.
They only postpone ascertainment of the facts which should be
speedily ascertainable in the commercial world. A contract which
makes the ascertainment of performance depend on a presumption
subject to rebuttal or on a legal right simply converts the test of per-
formance into claims and counter-claims. A right of rebuttal invites
denial that one had a “legal right,” itself an intangible concept, and
leads to further rebuttal as to the contrary of the contrary, etc. The
proofs of carrier selection will have to consist of a miscellany of cables,
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- shipping papers, half-remembered telephone conversations, oral testi-
mony, correspondence, both available and unavailable, and a host of
: who-struck-John arguments by merchants about who was to select the
carrier and when and how he was to do it. I would reject this pro-
gram of shifting rebuttals in favor of a practical objective standard.

The substitute language, by giving the appearance of proof when
it refers to the shipper test, and by taking the test away with the
rebuttal right, leaves us just where we were before Congress acted—
in the middle of an argument over the merchant’s shifting status.
We are, furthermore, right back where we started with no practical,
objective means of precluding what hearing counsel described as “the
even more odious practice of having the merchant make a noncon-
ference shipment for the nonsignatory and claim it was not his ship-
ment even though he is named as ‘shipper’ because by the terms of sale,
he did not have the ‘legal right’ to select the carrier.” The prima
facie provision gives such a “claim” a dignity it would not otherwise
have.

The need for an objective standard is so compelling that the bill-of-
lading shipper test might well be applied as a conclusive test.

For these reasons, I think the proposed requirement is contrary
to the public interest and detrimental to the commerce of the United
States.

2. The “affiliates” issue.

In an effort to define the persons to be obligated as “all shippers
and consignees” (the terms used in the first sentence of section 14b)
and to become “the contract shipper” (under item (3) of section 14b),
some contracts proposed to cover “the Merchant, its agents and its
subsidiary, associated or parent companies.” This was called for con-
venience the “all affiliates” clause. Other contracts proposed to cover
only the shipper named at the end of the contract above the space
for the signature (the contract referred to, it is to be noted, also con-
tained an unclear, undefined reference to evasion by subsidiaries).
Between these extremes were various provisions attempting to define
the extent of corporate control which would cause the contract’s obli-
gations to apply to a merchant. Each should be potentially permis-
sible, without prejudgment. In the inbound trading contracts, the
provision should take into consideration the laws and customs of the
foreign areas where the signatory merchants would be located. In
the outbound trading contracts, the provision should accommodate it-
self to contemporary corporate organization and control in this coun-
try and of each signatory’s peculiar situation. The majority does not
permit such flexibility.

There is no difficulty in saying that the all-affiliate clause in con-

tracts with U.S. merchants is contrary to the public interest because
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(1) it is uncertain as to its applicability and therefore productive of
disputes, delaying expeditious closing of transactions; (2) it is op-
pressive in its operation by binding companies having little commer-
cial identity of interest with the signatory company; and (3) it will
not accomplish its professed objective of preventing fraud and evasion
by merchants. If anything, the broad clause will invite fraud by its
extreme demands. Evasion, like bad morality, is not stopped by
private contract any more than by laws. Short of an “all affiliates”
clause, any affiliate provision should be permitted which confines the
corporate affiliates to be bound to those over which the signatory mer-
chant exercises effective working control over management decisions
affecting ocean transportation (to be ascertained by tests to be nego-
tiated), or such companies (decided upon through negotiation before
the contract is signed) as are named in the contract at the end under
the signatures or elsewhere. The latter will assure certainty as to
the meeting of the minds of the parties as to just what entities are to
be obligated. Under either guide, there is no impediment to the con-
ference seeking a separate contract with those affiliates which the mer-
chant excludes from the listing on his contract. These standards
have been applied in the review of the contracts further on in this
report.

The issues described in (b) of the order initiating Docket No. 1111
are discussed in the majority’s report under the heading “Merchant’s
right to use owned or chartered vessels.” I concur with the majority’s
conclusion that contracts should allow carriage on owned or chartered
vessels of merchants and that there should be a six months or more
charter requirement.

The issues described in (d) of the order initiating Docket No. 1111
are discussed in the majority’s report under the two headings “Dis-
closure by merchant of facts relative to the routing of a particular
shipment” and “Burden of proof.” I concur generally with the
majority’s conclusion that we should not permit use of any provision
which requires the merchant to sustain the burden of proof of inno-
cence of carrier claims of breach of contract. The merchant may be
required to make relevant papers, such as bills of lading, available and
to disprove established evidence of breach of contract, but no more.
What should be permitted or forbidden in any case should depend on
the applicant’s contract proposals.

The issues described in (e) of the order initiating Docket No. 1111
are discussed in the majority’s report under the heading “Damages for
Breach.” Authority to “not permit clauses which suspend a mer-
chant’s rights but continue his obligations as an additional penalty for
breach of his contract” is asserted, based on derivation from a state-

ment in a Senate Committee report. Such a statement is not law and,
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. insofar as the portion quoted by the majority says the bill that be-
' came section 14b “would allow no such penalties,” it is in error. Dis-
' sent is to the majority’s decision to forbid any reasonable termination

or penalty provision to enforce damages for breach provisions.

A reasonable termination provision is one which gives the confer-
ences a right to terminate after an arbitration followed by a finding
that a breach of contract is proven and a refusal to pay assessed dam-
ages. A provision that if the merchant who has breached his contract,
or who has refused to adjudicate a claimed breach, and does not pay
promptly the liquidated damages due, or if he breaches his contract
twice in a year, his contract shall be terminated and thereafter be
required to pay the noncontract rate, is also reasonable and should be
permissible if some means of establishing the breach besides a mere
assertion by the carrier is provided. Provisions which penalize by
keeping the merchant obligated, assessing damages, and suspending
his rights to reduced rates might be permissible if suspension is limited
until damages are paid or the dispute adjudicated, and if there is
provision for a refund wit