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ALASKA STEAMSHIP COMPANy GENERAL INCREAS IN RATES IN THE

PENINSULA AND BERING SEA AREAS OF ALASKA

No 1067

NORTHERN COMMERCIA Co RIVER LINES GENERAL INCREASE IN

RATES IN THE YUKON RIVER AREA OF ALASKA
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Decided March 5 1964

Rates and charges of Alaska Steamship Company and Northern Commercial
Co River Lines found to be unjust and unreasonable to the extent that

they provide Alaska Steamship Company with a rate of return in its sea

sonal service inexcess of ten 10 percent

Stanley B Long andIra L Ewers for respondents
George N Hayes and Richard S Sasaki for State of Alaska

intervener

Leonard Shinn for General Services Administration intervener

Harold L Witsaman Hearing Counsel
AltonL Jordan Hearing Examiner

REPORT

By the Commission JOHN HARLLEE Chairman THOS E STAKEM
Vice Chairman ASHTON C BARRETT JAMES V DAY and JOHN s
PATTERSON Cornmissioners

On December 18 1961 the Alaska Steamship Company herein
after Alaska Steam filed certain rates and charges with the Com
mission to become effective on January 18 1962 On January 15

1962 the Commission suspended the effective date of these rates and

charges for four months and instituted this investigation to deter

mine whether the rates and charges were just and reasonable By
stipulation the parties agreed that the decision in Docket 969 would

govern the increased rates in Docket 1067 which rates had been filed
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2 FEDERAL MARITIME COMMISSION u
Hearings were held before Examiner A L Jordan in Seattle from

December 4 to 15 1962 and Examiner J ordan issued his initial

decision on June 3 1963 In his initial decision Examiner J ordan

found inter alia that the rates and charge of Alaska Steam were

unjust and unreasonable to the extent that they produced a rate of

return exceeding twelve percent Alaska Steam and Northern Com

I
mercial Company the respondents and GeneraServices Admin

istration hereinafter GSA the State of Alaska hereinafter

State and the Commission s Hearing Counsel filed exceptions to

the initial decision of the EXaluiner Oral argument on exceptions
was heard

The increased rates under consideration are a 10 percent increase

on general cargo to the seasonal areas of Alaska Bristol Bay Nome

Iotzebue and the general Bering Sea areas a 20 percent increase

on cannery cargo cans cartons and salt which are used in the sal

mon canning process and a 10 percent increase on southbound canned

salmon products from an areas of Alaska Thus the increases affect

the so called seasonal trade as opposed to the scheduled trade

The seasonal trade exists only during the summer months and is pri
marily concerned with the movement of cannery supplies and canned

salmon while the scheduled trade operates year round to the South

eastern and Southwesternareas of Alaska

RATE BASE

In testing the reasonableness of the rate increases the Examiner

constructed a partial rate base for the seasonal service and applied
ia rate of return with respect to the partial rate base to which Alaska

Steam took exception
iVe are in agreement with the Examiner that the rates under in

vestigation should be tested by the results ofoperation in the seasonal

trade and not by the over all operations of Alaska Steam The in

creases filed by Alaska Steam apply to commodities moving principally
in the seasonal trade In this trade Alaska Steam enjoys a viitual

monopoly while in its scheduled trade it faces keen competition
The record shows that Alaska Steam has reduced its rates in the

scheduled trade Alaska Steam has put forth no convincing rationale

as to why we should measure the increases here by the results of the

carrier s over aU operations To do so would in our opinion allow

the carrier to offset losses in the competitive trades with profits from

the trade in which it presently enjoys a virtual monopoly Shippers
in the seasonal trade are dependent upon Alaska Steam s service

vVe think it would be unfair to saddle such captive shippers with the

burden of the carrier s losses resulting from operations in the sched

hIed trade The separation of services and construction of a partial
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rate base while perhaps subject to some infirmities regarding exacti
tude of allocations is the fairest method of testing these increases
And while Alaska Steam objects to this procedure the evidence pre
sented by it during the course of the hearing was sufficient to enable
the construction of the partial rate base All figures necessary for
such a computation were presented in the exhibits and testimony of

the carrier vVe therefore reject the contentions of GSA and State
that Alaska Steam failed to meet its burd n of prof The carrier

was entitled to urge on the Examiner its theory of rate mal ing as it
did but the fact that it did not present a computation of a partial
rate base cannot be equated with a failure to meet its burden ofproof
Alaska Steam presented all the information required for a separation
of the seasonal and scheduled services and the Examiner in making
his decision constructed the partial rate base from this information

Alaska Steam excepted to certain allocations made by the Examiner
in his computation of the partial rate base The Examiner did not

include the entire net book value of all vessels used in the seasonal
service in the partial rate base for the reason that tl e seasonal ships
are used in the scheduled service when the need arises Although the

ships are used primarily in the seasonal service they also generate
revenue for the scheduled service and we think that the Examiner s

allocation wasa proper one

The Examiner utilized net book value in valuation of the ships
of Alaska Steam Alaska Steam contends that the Commission should

value ships on the basis ofmarket value but we are unconvinced that

we should depart from the use of net book value utilized in several

previous rate cases See Atlantic Gulf Puerto Rico General In

crease in Rates and Oharges 7 F 1C 87 106 1962 and General

Increases inAlaSkan Rates and Oha1 ges 7 F 1 C 563 581 582 1963

where the use of net book value as opposed to market value is fully
discussed

Alaska Steanl took exception to the Examiner s non inclusion in

the partial rate base of the investment in deferred charges and ex

penses and his failure to inClude a specific amount for working capital
of related companies The Examiner allowed as working capital an

amount approximately equal to one round average voyage expense
for each ship in the service Thus provision has been made not only
for current operating expenses of Alaska Steam including the costs

of services performed for Alaska Steam by related companies but

also for defeiTed charges and expenses Alaska Steam s exceptions
are rejected

Alaska Steam contends that the Examiner should have included in
the partial rate base the fair value of property used in the trade but
not owned Ve rejeat tIllS contention In Atlantic Gulf Puerto

Q Ii1 I
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Rico General Irwrease in Rates andOlwrges 7 F M C 81 1962

wesaid

In the earlier decision in this case 6 F M B 14 the Board determined cor

rectly we think that the value of terminal faciHties used but not owned by the
carriers should not be included in therate base The carriers are not devoting
their capital to the public use insofar as such property is concerned

It is proper to include as expenses the rentals paid and other expenses of the

I carriers which arise by reason of the use of the facilities However to include

the value of non owned property in the rate base and owners expenses instead

of rentals as expenses results ina windfall to the carriers at the expense of the

shipping public 7 F M C 87 110

The fact that the non owned property that Alaska Steam would have

us include in the rate base consists of chartered vessels which are
I

claimed to be indispensable to the seasonal operation does not lIter
the principle that such property is not included in the rate base

The rate of return is essentially a return on invested capital and non

owned property does not represent an investment of the owners

capital

C

l

ALLOCATION OF INCOME AND EXPENSES

The Examjner allocated administrative and general expense ac

cording to the proportion that total vessel operating expense in each

service bears to the total vessel operating expense In so doing the

Examiner followed earlier precedent set by us See GeneralIncreases
i in Rates 1961 7 F M C 260 at 288 1962 Alaska Steam excepted
to this allocation and it contends that the allocation should be accord

ing to vessel days computed pursuant to J1aritime Administration

I General Order 60 Alaska Steam s contention that M A General

Order 60 should be used is premised on the proposition that since it

has considerable pre season and post season activity in regard to its

seasonal operations the use of the formula under th M A General
Order is more fair

I
First while Xlaska Steam may comply with MA General Order

60 in its accountings to the Maritime Administration there is noth

ing to prevent us from prescribing another allocation procedure dif
i ferent from that of MA General Order 60 MA General Order
60 involves a complex formula relating to excess charter hire and

we are not convinced that its use is justified in this case

Second since administrative and general expenses are a mixture

iof salaries and expenses that pertain to the over all management and

operation of Alaska Steam logical reasoning dictates that their al

location should follow those expenses i e vessel operating expenses
that management must control to profitably operate the business

Under the circumstances we believe that the Examiner allocation

8 F M C
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was fair and equitable The very fact that these expenses are being
allocated means that exactitude is impossible and Alaska Steam has

not shown on the record that the Examiner s allocation is inequitable
or unfair

The Examiner included in the income account of Alaska Steam
the profits ofAlaska Terminal and Stevedoring Company Alaska

Steam excepted to this inclusion and stated that by so doing the

Examiner had disallowed a portion of its stevedoring expense We

agree with the Examiner In General Increases in Rates 1961 7

F MC 260 1962 we held that the shipping public is entitled to

protection from the siphoning off of revenues by affiliates of the reg

ulated carrier 7 F MC 260 at 282 This holding followed earlier

precedent established in the Atlantic Gulf Puerto Rico General
Increase in Rates and Oharges case svpra and reiterated in General

Increases in Alaskan Rates and Oharges 7 F MC 563 at 579 580

1963

The Examiner allocated depreciation inactive expenses vessel

values and working capital attributable to each trade assuming that

the asset was available for use in the regulated trade for 365 days so
that in allocating the value of an asset the numerator would be days
in service and the denominator would be 365 To this method of

allocation Hearing Counsel objects vVe are persuaded that in this

allocation the Hec1ring Examiner was correct The asset was avail

able for use in the regulated trade for 365 days each year and this

fact should be accorded weight in the allocation of inactive expenses

vessel values depreciation and working capital

TAXES

The Examiner applied as taxes the actual taxes incurred by Alaska

Steamship Company on all operations for 1962 Rates and charges
under consideration in this proceeding were tested by the results of

1962 operations In its Notice of Request to Submit Exhibits re

c ived by the Commission on November 5 1 62 Alaska Steam stated

The facts showing the actual operations and results of operations
for the full calendar year 1962 are the best evidence regarding the

reasonableness of Respondent s revenues and income from all opera

tions including increased freight rates which are the subject of these

proceedings And during the course of the hearing before the

Examiner the attorney for Alaska Steam stated VVe judge the rates

as of 1962 1960 1961 1959 are not relevant In 1962 Alaska Steam

made money on its seasonal service but lost money on its scheduled

serv ce Its actual tax liability for all operations in 1962 was less

than a hypotheticil liability of 52 percent on its seasonal service

8 F M C
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profits Alaska Steam contends that the Commission should allow

as taxes a figure of 52 percent of the profits of the seasonal service

plus an additional percentage for State of Alaska income taxes

notwithstanding the fact that a lesser amount was incurred by the

companl on its over all operations Hearing Counsel supports the

Examiner s allowance for taxes

We are not unmindful that rate making is essentially prospective
I and that it should not be assumed that one service will always lose

money while another service will always be profitable However the

increases under consideration are being tested by the actual results

of 1962 operations and during 1962 the scheduled service lost money
so that Alaska Steam s tax liability was reduced To disregard this

fact it seems to us would be to allow Alaska Steam to subsidize the

scheduled service at the expense of the seasonal rate payers Itwould

in effect allow Alaska Steam a return over and above that which is

shown to be just and reasonable in the seasonal service

The Federal Power Commission has recently had to deal with the

issue of tax allocations although in a somewhat different context

I
The Power Commission decision Oities Servwe Gas Oompany Dock

et No G 18799 issued July 15 1963 involved a consolidated tax

return 1 filed by the Cities Service Company and its subsidiaries

Since some of the subsidiaries had losses and some had profits a
t

saving was achieved by filing the consolidated return and the Gas
Company argued that thesaving shoutld accrue only to the unregulated
companies and that the Commission should allow for rate making
purposes a tax factor of 52 percent against theprofits of theGas Com

I pany despite the fact that its portion of the actual tax liability paid
underthe consolidated return wasmuch less The Power Commi ion

rejected Gas Company s contention and applied as income taxes apor
tion of the net total consolidated tax liability of the regulated and

unregulated groups over a representative period of time The Power

Commission s rationalewas

To accept Cities Service s position would be to approve fixing jurisdictional
rates on the basis of converting a hypothetical tax payment into a prudent op

ierating expense In effect Cities Service argues that Gas Company should

make Cities Service stockholders whole for the tax losses of nonregulated enter

prises even though this means an allowance for taxes paid over and beyond

that which the consolidated system as a whole actually paid We reject this

view as neither just nor reasonable Tax allowances in a cost of service are

for the purpose of permitting the regulated entity to secure a rate which after

taxes will provide a reasonable return on jurisdictional investment not to

insure that other components of a complex corporate system are enabled to

1 Internal Revenue Code fi 1501 1504

8 F M C
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cash in on their tax losses Docket No G 18799 Federal Power Commission
page 4 2

iVe are not concerned here with a consolidated return or two sep
arate corporate entities one regulated and another not regulated
Alaska Steam is one corporation with two different services which
have been separated solely for the purposes of this proceeding But
the rationale of the Power Commission in the Oities Service case is

applicable and with a greater force in the instant proceeding because
Alaska Steam is one company that is entirely regulated by this Com
mission and there can be no claim that the Commission is exercising
improper jurisdictioil

Evidence was presented at the hearing before the Examiner that
Alaska Steam has a virtual monopoly in its seasonal service whereas
in the scheduled service it is subject to competition Weare unwill

ing to speculate as to what management decisions regarding rates

might be prompted by such a situation but we are convinced that it
is our duty to protect the rate payers of both services This is one

reason behind our support for the Examiner s separation of services
in setting up a rate base and we are of the opinion that it equally sup
ports the Examiner s allowance of taxes On the basis of the record

we hold that the equities are best served by allowing as tax against
the income of the seaSonal service only that amount ofFederal income

taxes which Alaska Steam incurred in 1962 on its over all operations

ORKING CAPITAL COMPUTATION

The Examiner allowed as working capital an amount approximately
equal to one round average voyage expense for each ship in the serv

ice The Examiner s allowance is in accord with that which we have
allowed in past rate proceedings See Atlantic Gulf Puerto Rico

General Increase in Rates and Oh41 ge8 7 FlVLC 87 at 109 1962
General Increase8 in Rates 1961 7 F MC 260 at 289 1962 and

General Increases in Alaskan Rates and Oharqes 7 F ltI C 563 at 582

1963

Alaska Steam excepted to the Examiner s allowance Through the

testimony of its witnesses Alaska Steam contended that it needed an

allowance for working capital in its over all operations of 2 800 000

Alaska Steam s request was based on the difference between current

assets and liabilities on its balance sheet at a given time plus an addi

tional sum for contingencies The amount allocated on the basis of

Alaska Steam s request to the seasonal service would be 661 920

1Our citation of this decision should not be taken to mean tbat we endorse the cost of

service principle for ratemaking in the instant proceeding As stated infra we are ad

hering to the prudent investment standard

8 F 1fC
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The most generally accepted definition of working capital is that

ofBarnes

Working capital in the technical sense in which it is here employed does

not include the total liquid funds with which the business is conducted It

is not the property which the business has that is it is not the excess of current

assets over current liabilities Working capital rather is an allowance for

the sum which thecompany needs to 8WPPlty from its own fwnds for thepurpose

of enabling it to meet its current obligations as they arise and to operate eco

nomically and efficiently 3

This definition was used with approval by the Court in the recent

case of Government of Guam v Federal Maritime Oommission 329

F 2d 251 D C Cir 1964 which case involved this very issue of

working capital In remanding the case to the Commission for fur

ther findings the Court said

The nub of the point here is that working capital is not a doctrinaire entry

I
in the rate base it is a realistic allowancerealistic in need and realistic in

amount Its inclusion ina rate base mustbear a real relationship to the realities

of the situation 329 F 2d at 257

Alaska Steam s request for working capital is unreaUstic It bears

no relationship to the needs of the carrier In past rate proceedings
the allowance of one round average voyage expense for each ship in

the service has in our opinion provided amply for a carrier s needs

in meeting any lag between expenses incurred and revenues received

There is no showing that such an allowance in this case will not be

ample for Alaska Steam
In examining Alaska Steam s operations it is readily apparent

that the seasonal service requires working capital Alaska Steam

engages in substantial pre season planning and in a certain amount

of post season wind up of operations finding it necessary to maintain

a year round staff to insure that the seasonal operations go smoothly
t Alaska Steam has considerable inactive vessel expenses attributable

to the seasonal service and part of its administrative and general
expenses attributable to the seasonal service must be met throughout
the lay up months and the slack months when little cargo is being
carried The record shows that Alaska Steam s carryings in the sea

sonal service for 1962 went from a low of 5 000 revenue tons in l1ay
to a high of42 000 revenue tons in August

In 1962 inactive vessel expenses allocated to the seasonal service

were 250 013 Administrative and general expense allocated to the

seasonal service was 384 229 Alaska Steam needs working capital
to cover its inactive vessel expense and the allowance for working
capital should include provision for part of the 384 229 of admin

istrative and general expense which will be incurred in off months

The allowance for working capital must also take into account cash
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requirements during other periods when revenues do not cover costs
such as costs resulting from periods of vessel lay up due to accidents

periods of increased vessel operating costs prior to the effective date

fincreased rates and periods ofstrike

Judged in the light of the above considerations we are of the

opinion that the Examiner s allowance of 453 090 is a realistic one

and is fully justified
Hearing Counsel excepted to the Examiner s allowance on the basis

that only seven twelfths of the Examiner s allowance should be in

cluded in the seasonal rate base since Alaska Steam s operations in

its seasonal service cover only 7 months of the year As we have

found that the Examiner s allowance is a fair and a realistic one a

reduction of this allowance by five twelfths would be unwarranted

and might impede the seasonal operations Hearing Counsels excep
tion is rejected

TEST PERIOD

The Examiner used 1962 as the test period for the rate increases

under consideration to which only the State of Alaska excepted
State contends that the Examiner should have used a period of 3 to 4

years to take into account the red salmon run cycle Vhile State s

contention may have merit the Examiner found 1962 to be a repre
sentational year and we conclude on the basis of the record that

this finding was correct The record does not contain adequate in

formation on seasonal operations over a 3 to 4 year period tosupport
the use ofsuch a period as the testperiod

OPERATING RATIO TEST

Alaska Steam urges that the Commission adopt the operating ratio

test for the purposes of testing the rate increases under consideration

Alaska Steam has previously urged the operating ratio test on the

Commission and it has been rejected General Increases in Alaskan

Rates amdOharges 7 F MC 563 at 584 1963 Here as in that

case the same facts hold true The carrier has a substantial invest

ment in property used and useful in providing service and even

though it charters vessels to round out its seasonal fleet we are not

persuaded that the owned equipment used in the service is so unsub

stantial as to cause us to depart from the prudent investment standard

RATE OF RETURN

The Examiner in his initial decision found that the rates and

charges under consideration were unjust and unreasonable to the ex

tent that they provided the carrier with a rate of return in excess of
twelve 12 percent He further found that a reasonable maxi

S F M C
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mum rate of return for Alaska Steam in its seasonal service is 12

percent Initial Decision page29

In its testimony and exhibits Alaska team repeatedly emphasized
the uncertainty of its operation and the hazards which it encounters
Itis true that the success or failure of the seasonal operations is largely
dependent on the salmon run and that the carrier must be prepared
to move cannery supplies and salmon at given locations on short no

tice In this respect we accept the carrier s evidence that its opera
tion is not comparable with a regular liner operation that has a

I steady flow of cargo and can expect to pick up and discharge within

certain limits the same amount of cargo each time at a given port
The cannery operations as the evidence shows are dependent upon
the carrier being able to supply cans boxes and salt and at the same

time moving the already canned salmon out so that the canning opera
I tion can be continued For these reasons the seasonal operations
of Alaska Steam have perhaps a higher degree of risk than other

steamship operations
On the other hand we are unconvinced that physical hazards are

i any greater or should be given more weight than they are in any other
trade Even though lighter operations must be utilized to move

cargo in and out of ports because of insufficient dockage facilities or

shallow harbors we are of the opinion that these are the operational
facts of IHe of any carrier which chooses to call at many small ports
Furthermore Alaska Steam s evidence that the shoreside operations

I are conducted by several men shows efficiency of operation which
would ordinarily be expected of most carriers Also the risk to

capital is reduced by Alaska Steam s monopolistic position in the
trade Alaska Steam is well aware that it will carry any available

cargo and the absence of competition minimizes the risks attendant
in Alaska Steam s seasonal operations

The criteria to be employed in a determination of a rate of return

are well settled In Bluefield 00 v Public Service Oommission 262

U S 679 at 693 1923 the Court said The return should be rea

sonably sufficient to assure confidence in the financial soundness of

the utility and should be adequate under efficient and economical

management to maintain and support its credit and enable it to raise

the money necessary for the proper discharge of its public duties

And in Power Oommission v Hope Gas Oompany 320 U S 591 at

603 the Court stated The rate making process under the Act ie

the fixing of just and reasonable rates involves a balancing of the

investor and the consumer interests From the investor or com

pany point of view it is important that there be enough revenue not

only for operating expenses but also for the capital costs of business

These include service on the debt and dividends on the stock The

8 F M C
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testimony of the principal witness ofAlaska Steam an economist was

that the carrier needed a rate of return of20 to 25 percent to prevent
attrition of capital While this witness testjfied at length we have

com3 to the conclusion that his testimony does not support Alaska

Steam s contention His analysis of Alaska Steam s operations was

based on an earlier study made for Alaska Steam which had been up
dated for the purposes of the hearing and he did not in our opinion
take into consideration the realities of the situation Here as in the

argument regarding working capital Alaska Steam is relying on

speculation Alaska Steam is a Seattle based corporation it is a

closely held corporation and does not go to the public for capital
It does not have to go into the Alaskan capital market for funds nor

was any evidence introduced that it ever has We can find no basis

for allowing Alaska Steam a rate of return in the neighborhood of

20 to 25 percent such a return would be allowed only on a showing
of the most exceptional circumstances which circumstances have not

been shown here

As to our conclusions first we do not agree with the Examiner s

finding that a maximum rate of return should be set in this proceed
ing As stated above the Examiner found that a reasonable maxi

rate of return is 12 percent Italic supplied No pur
pose can be served by binding ourselves to setting a maximum rate

of return in this proceeding and such a finding is unnecessary In

this respect the Examiner s finding is reversed As to the actual rate

of return to be allowed we find that the increases here under con

sideration are unjust and unreasonable to the extent that they allow

Alaska Steam a rate of return in its seasonal service in excess of ten

10 percent In General Increases in Alaskan Rates and Oharges
7 F MC 563 1963 we allowed the carrier a rate of return on its

over all operations of 9 07 percent And though the testimony of

Alaska Steam s expert witness on the subject of rate of return is in

our view an incorrect appraisal ofAlaska Steam s needs we find that

the nature of the seasonal operations of Alaska Steam is such that a

ten percent rate of return is justified We conclude that a ten percent
rate of return in the seasonal service is fair to stockholders and rate

payers alike

COMPUTATIONS

The following computations are based on the evidence of record

and the principles expressed supra and are in accord with the Ex

aminer s computation with the exception of the Federal income tax

computation

4 This computation differs from that of the Examiner in that he faned to take into ac

count the fact that the additional 22 percent surtax is applicable only to profits In excess

of 25 000
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Rate base seasonal service

Vessels atcost 1 6V9 4G8
Less reserve 738 129

Net

Other property

VVorking capital
Total

I
Inoome aCC01tnt asonal service

Revenue

Expense
Inactive vessel exp

Vessel depreciation
Administrative GeneraL
Alaska Income Tax

961 339

138 387
453 090

1 552 816

4 529 725

3 425 067
250 013

108 933

384 228

976

Total 4 169 217

Gross Profit 360 508

Federal Income Tax 77 226

Profits of related companies

Net Profit

283 282

23 461

306 743

tate Base 1 552 816

19 75Rate of Return percent

Computation of Federal Income Tax

Over all Operations G 160 064

Alaska Tax 976

Total 159 088

Federal Tax 30 percent on all profits 22 percent additional on all profits
in excess of 25 000 77 226

I II Per Alaska Steam s exhibit using 20 year vessel life for Federal Income Tax Com

putation

CONCLUSION
I

An appropriate order will be issued to the effect that all rates and

harges producing a rate of return in excess of 10 percent in the sea

onal service of Alaska Steamship Company are unjust and unrea

spnable and Alaska Steamship Company and Northern Commercial

Company River Lines will be required to submit to the Commission

fithin thirty 30 days following the date of this decision amended

tftriffschedules in accord with our decision

By the Commission March 5 1964
THOMAS LIST

Secretary
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FEDERAL MARITIME COMMISSION

No 969

ALASKA STEAMSHIP CO rPANy GENERAL INCREASE IN RATES IN THE

PENINSULA AND BERING SEA AREAS OF ALASKA

No 1067

NORTHERN COMMERCIAL Co RIVER LINES GENERAL INCREASE IN

RATES IN THE YUKON RIVER AREA OF ALASKA

ORDER

Full investigation in this proceeding having been had and the Com
mission on this day having made and entered of record a report stating
its conclusions and decisions thereon which report is hereby referred

to and made a part hereof and having found that the increased rates

and charges ofAlaska Steamship Company and Northern Commercial

Company River Lines are unjust and unreasonable to the extent that

they provide Alaska Steamship Company with a rate of return in its

seasonal service in excess of ten 10 percent
The efore it is ordered That respondents Alaska Steamship Com

pany and Northern Commercial Company River Lines file with the

Commission within thirty 30 days from the date of this decision

revised schedules of rates and charges in accord with our findings and

conclusions herein

By the Commission March 5 1964
THOMAS LISI

Secretary
8 F M C





ISRAEL SUPPLI MISSION v ADIERICAN EXPORT LINES 15

050A21111JC11110OCCt1VE Oll cTtllltllt3 1ZE L11071 theautomtic

expirtion of the above specialrte Approtimntely 4450 loib tons

of milk poder had movecl tthe specilrte
Totiarcthe encl of 1962 the Government of Israel eYperienced dif

iiculties in obtaining deliveryofbbed milk poder to AILessels

for shipment because of tle1o1shoremelsstilesitutition ancl other

technical problems with suppliers lt thttime the Goernment of

Israel requested thatthe specilrate of 4500 be pplied to tibout

400 long tons of nilk poscler hic11 could not beodedlxiortotlie
end of1J62 ALconcurred inasmLich s the problems ereclelrly
Ieyond the control of the shipper ALaso etperiencecl tlleizter

ruption of some of its normal clerical procedures when its office em

ployees lionorecl the longshoremens picket linestALsofiic prem
ises As result 1Lns not are thatthe 4500 specilrate

hld been termilated ncl no steps ere unclertnlento ettencl rro
163 On ihe other hancl uncler I101nleitCtl11StR11CS 11FL OL1C

121VP 1I1t1C11t0C 110 C111C1lty 111 COllflllt1711the specilrte in efect

This pplicntion seeks to Zdjust the charbes from theblsis of ihe

applicble rates of00 per on ton tothebsis of theslecitirte
of400per lonb ton hile any shipper ould lee11 clvisecl to

check the pplicbetrifscrefully to be sure thtcLiotecl ate is

i1fct the eiective taiif rate in tlle presenciictunstances ELs

failure io eltend the specilrte js Ln oversiht and the result of

events of which the shipper tis innocent The granting of the

TE118f SOUbIlt C1I1 llOt 10Stlt11 111 disciinination bettieen slliplers
1llartini cCIossi et al vJkes 13rosSSCo 7FDZC453 1962

Americnxport Lines Inc rillbe uthorized to waivecollection

of thtport1011 Oft10C11IeS Oll fLCI1 Of t110S0tVOS1pI11811tSl11C1

is the difference betmeen the charges based on the tariff rate of

5050 and tlze specilrate of4500 per long ton Since no charges
hve been collected by AEL Stltlllb this vaiver in other ordsAEL

ill be autllorized to collecttthe special rate chrges of936135
on the first shipment and charges of792992 on the second shipment
lnppropriteorderillbe entered

CII9RLSE IORGAN
PresicZing Examrzne

JUNE 21 1963
8 F11C



FEDERAL MARITIME COMMISSION THE DUAL RATE CASES 1Proposed dual rate contracts approved asmodified herein Decided March 27196 41ppearances iFol1espondent conferences and ca1 riers Edward SBagley and Walter Carroll Nos 1001 1006 1053 Ronald ACapone and Robert Henri Binder Nos 1058 1059 Robert LHarmon and FConger Fawcett Nos 1055 1056 Leonard GJames No 1007 Leonard GJames Robert LHarmon and FConger Fawcett Nos 1003 1009 010 1011 1018 1035 1040 1041 1044 1057 1092 Seymour HlligHrMichael LGoldstein and Herman Goldman Nos 1026 1027 1028 1029 1051 1052 Elmer CMaddy Nos 1012 1020 1049 1101 1106 Elmer CMaddy and Paul FMcGuire No 1081 John RMa IHoney Nos 1013 1014 1016 1019 1021 1022 1025 1030 1045 1047 1048 1054 1018 Sub No 11018 Sub No 2Paul FMcGuire Nos 1042 1043 David Orlin Nos 1015 1017 Edward DRansom Lillick Geary Wheat Adams Charles No 1002 Elkan Turk Elkan Turk Jr Sol DBromberg Nos 1005 1023 1031 1050 Burton HWhite and Elliott BNixon Nos 1033 034 1037 1039 1046 For interveners Raymond VWolf Ford Motor Company Nos 1033 1034 1037 1039 Don ABoyd EIduPont deNemours Co and duPont deNemours lnternationl SANos 1012 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1020 1021 1022 1925 1030 1033 1034 1037 1039 1045 1047 1048 1054 1101 1106 Donald Caldera American Export Lines No 1081 Edward PCotter IBTurkish Cargo Lines and lpar Transport Ltd Nos 1109 1110 Paul Daniel Brown Williamson Tobacco Corp Nos 1013 1014 1j161018 Sub No 11018 Sub No 21019 1021 1022 1025 1030 1033 1084 1037 1039 1045 1047 1048 1054 James HDavis I1The cases included 10thIs report are set forth below 168FMC



THE DUAL RATE CASES 17Sun Oil Company Nos 1013 1014 1016 101S Sub No 11018 Sub No 21019 1021 1022 1025 1030 1033 1034 1037 1039 1045 1047 1048 1054 Maurice VVFillius National Association of Alcoholic Beverage Importers Inc Nos 1058 1059 Jerome HHeckman Dow Chemical Co and Dow International SANos 1012 1013 1014 1016 1019 1020 1021 1022 1025 1030 1042 1043 1045 1047 1048 1054 1018 Sub No 11018 Sub No 21101 1106 Jerome Hfleckman and Charles MMeehan Dow Chemica Co and Dow Chem ical International SANos 1033 1034 1037 10g9 Lawrence DHollman Paul Daniel and James NRavlin Brown Williamson Tobacco Co Nos 1012 1020 1101 1106 James AKenney Govern ment of Pakistan Nos 1012 1020 1101 1106 Richard EKeresey Esso International Inc Nos 1033 1034 1037 1039 Dickson RLoos National Industrial Traffic League Nos 1012 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1020 1021 1022 1025 1026 1027 1028 1029 1030 1045 1047 1048 1054 1101 1106 Robert PNash Esso International Inc Nos 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1021 1022 1025 1030 1045 1047 1048 1054 1101 1106 James EOBoyle Ford Motor Co Nos 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1021 1022 1025 1026 1027 1028 1029 1030 1045 1047 1048 105 41101 1106 TRStetson United States Borax Chemical Corp Nos 1002 1003 1007 1009 1010 1011 1018 1035 1041 1044 1055 1056 1057 1092 JRichard Townsend Pacific Coast Coffee Association and Pacific Coast Customs and Freight Brokers Association Nos 1003 1009 1010 1011 1018 1035 1040 1041 1044 1057 1092 RSTrigg Armstrong Cork Co Nos 1013 1014 1016 1018 Sub No 11018 Sub No 210191021 1022 1025 1030 1033 1034 1037 1039 1045 1047 1048 1054 1101 1106 Burton HVhite North Atlantic Mediterranean Freight Con ference Nos 1109 1110 John CvVhite American Cotton Shippers Association and Anderson Clayton Co Nos 1001 1006 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1021 1022 1025 1030 1045 1047 1048 1053 1054 1101 1106 As Hearing OOWlV3el Frank Gormley and Robert JBlackwell Nos 1033 1034 1037 1039 Norman DKline and Rbert JBlackwell Nos 1051 1052 Howard ALevy andRobert JBlackwell Nos 1005 1007 1023 1026 1027 1028 1029 1031 1050 Thomas RMatias and Robert JBlack well Nos 1012 1020 1058 1059 1101 1106 Thomas R1atias Howard ALevy and Robert JBlackwell No 1081 Hoger AMcShea III and Robert JBlackwell Nos 1015 1017 1109 1110 HBMutter Howard ALevy and Robert JBlackwell Nos 1003 1009 1010 1011 1018 1035 1040 1041 1044 1057 1092 JScot Pl ovan and Robert JBlackwell Nos 1042 1043 1049 1055 1056 8Fl1C



18FEDERAL MARITIME COMMISSION JSCOt Provan Villiam Jarrel Smith Jr and Robert JBlackwell No 1046 William Jarrel Smith Jr and Robert JBlackwell 1002 Harold Witsaman and Robert JBlackwell Nos 1001 1006 1013 1014 1016 1019 1021 1022 1025 1030 1045 1047 1048 1053 1054 1018 Sub No 11018 Sub No 2Hearing Examiners IIerbert KGreer inDocket Nos 1001 1006 and 1053 Edward CJohnson inDocket Nos 1003 1009 1010 1011 1018 1035 1040 1041 1044 1057 1092 1058 and 1059 John Marshall inDocket Nos 1015 1017 1042 1043 and 111l Charles E1organ inDocket Nos 1026 1027 1028 1029 1046 and 111l Paul DPage Jr inDocket Nos 1012 1020 1101 1106 1051 1052 and 111l CiiRobinson inDocket Nos 1013 1016 1019 1021 1022 1025 t030 1045 1047 1048 1054 1018 Sub No 11018 Sub No 2t049 andChairlnan of the Panel of Examiners inDocket No 111l ERobert Seaver inDocket Nos 1033 1034 1037 1039 1055 1056 081 and 111l Valter TSouthworth inDocket Nos 1002 1005 1023 1031 1050 and 1007 Benjalnin ATheeman inDocket Nos 1109 and 1110 THIS REPORT INCLUDES THE EXCLUSIVE PATRONAGE DUAL RATE CONTRACTS INTHE FOLLOWING DOCKETS No 1001 Gulf Mediterranean Ports Conference No 1006 Gulf French Atlantic Hamburg Range Conference No 1053 South Atlantic Steamship Conference o1002 Pacific Vestbound Conference No 1003 Capca Freight Conference No 1009 Colpac Freight Conference tro1010 Canal Central America Northbound Conference No 1011 Camexco Freight Conference No 1018 Association of vVest Coast Steamship COlnpanies No 1035 Pacific Coast Caribbean Sea Ports Conference No 1040 Pacific Coast Mexico Freight Conference No 1041 Pacific Coast Panama Canal Freight Conference No 1044 Pacific West Coast of South America Conference No 1057 Pacific Coast River Plate Brazil Conference No 1092 Inthe Matter of Agreement No 8660 Latin America Pacific Coast Steamship Conference No t005 Associated Steamship Lines Manila 8FMC



THE DUAL RATE CASES 19No 1023 Far East Conference No 103l New York Freight Bureau Hong Kong No 1050 Trans Pacific Freight Conference Hong JCong No 1007 Pacific Coast European Conference No 1012 Calcutta USAConference No 1020 The India Pakistan Ceylon Burma Oubnud Freight Conference No 1101 The Ceylon USAConference Agreement 8050 No 1106 Inthe Matter of Agreement No 8650 Calcutta East Coast of India and East Pakistan USAConference No 1013 Atlantic and Gulf West Coast of South America Con ference No 1014 Atlantic and Gulf West Coast of Centra America and Mexico Conference No 1016 Atlantic and Gulf Panama Cana Zone Colon andPana ma City Conferenpe No l019 Leeward and vVindward Islan dsGuianas Conference No 102l Havana Steamship Conference No 1022 Gulf and South Atlantic Havana Steamship Conference No 1025 East Coast Columbia Conference No 1030 flavana Northbound Rate Agreement No 1045 United States Atlantic and Gulf Haiti Conference No 1047 United States Atlantic Gulf Venezuela Netherlands Antilles Conference No 1048 USAtlantic andGulf Ports Jamaica Steamship Con ference No 1054 Santiago deCuba Conference No 1018 Sub No IAssociation of Vest Coast Steamship Com panies Cocoa Coffee Ivory Nuts Ecuador United Sta tes Atlantic Gulf No 1018 Sub No 2Association of West Coast Steamship Com panies Coffee Columbia United States Atlantic Gulf No 1015 Atlantic and Gulf Singapore Malaya and Thailand Conference No 1017 Atlantic and Gulf Indonesia Conference No l026 Java New York Rate Agreement No 1027 Java Pacific Rate Agreement No 1028 Deli Pacific Rate Agreement No 1029 Deli New York Rate Agreement No 1033 North Atlantic French Atlantic Freight Conference No 1034 North Atlantic wlediterranean Freight Conference No 1037 North Atlantic Baltic Freight Conference No 1039 North Atlantic United Kingdom Freight Conference 8FMC



20FEDE RAL MARITIME COMMISSION INo l042 River Plate United States Canada Freight Conference INo1043 RiveJ Plate and Brazil Conferences No 1046 West Coast of Italy Sicilian Adriatic Ports North Atlantic Range Conference No l049 United States Atlantic Gulf Australia New Zealand Conference No l051 Straits Pacific Conference No l052 Straits NewYork Conference Ol055 Pacific Straits Conference No l056 Pacific Indonesian Conference No l058 North Atlantic iVestbound Freight Association Vines Spirits Contract No l059 North Atlantic Westbound Freight Association No l08l vVest Coast of India and Pakistan USAConference No l109 Ipar Transport Limited No 1110 DBTurkish Cargo Line No llll Dual Rate Contracts 1963 Adjudication of Major Issues REPORT JBy THE COMMISSION JOHN lIARLLEE Ohairman THOS ESTAKEM TTi ceOhairm anASHTON CBARRETT and JAMES VDAY Oom rnisswners INTRODUCTION These are proceedings under section l4b of the Shipping Act 1916 75Stat 762 46USC8l3a for the approval of socalled dual rate cntracts used bycommon carriers bywater and conferences of such carriers inthe foreign commerce of the United States 2Most of the poceedings involve the approval of contracts which were inuse at the time Public Law 87346 was enacted Under the terms of section 3of Public Law 87346 asamended these contracts are not lawful beyond April 31964 Inthis report we have combined the aforesaid contracts for dis mission and decision The full terms of the contracts asapproved byusare set forth inheorders appended hereto The Init al Decisions of the Examiners which preceded this report dealt inmost instances wIth the contracts of several conferences Tnrelated trade areas Cer tain common issues were severed from sorrie of the proceedings inliOne proceeding Docket No 1092 also involves the approval of anew organic confer ence agreement under section 15of the Shipping Act whereby several presently existing coDferences inthe Pacific Coast Latin American trades seek approval of anagreement which would combine the several conferences under asingle agreement The approval of this new conference agreement and such separate discussion of the use of dual rate contracts bythis conference asisnecessary are set forth at the end of this report gFlIC



THE DUAL RATE CASES 21volving specific contracts and were joined for hearing inDocket No 1111 before apanel of five Examiners 3Our determination todeal with all the contracts inasingle report was prompted byseveral considerations Initsreport onthe bill which ultimately became Public Law 87346 the Committee onthe Merchant Marine and Fisheries of the House of Representatives made itclear that insofar aswas possible dual rate contracts should bestandard or uniform The Committee said Itisthe expectation of the committee that astandard form of contract toheutilized byall conferences will beapproved bythe Board with such riders asmay berequired tosuit the needs of aparticular trade This will greatly simplify the problems of shippers who of necessity must bemembers of anumber of con ferences with respect tointerpretation and application of differing provisions HRpt No 498 87th Gong 1st Sess p91961 This sentiment was further expressed bythe Antitrust Subcom mittee of the Committee onthe Judiciary of the House of Representa tives initsReport onthe Ocean Freight Industry published several months following the enactment of Public Law 87346 4The Anti 3Docket No 1111 treated the following issues Definition of Oontract Shipper aWhether the Commission should approve disapprove or require modification or contract provisions requiring inclusion inthe contract of affiliates of the contract shipper or of other connected companies Contract Shipper Oommitment bTowhat degree ifany mayor should contracts exclude aportion of shipments commodities or shipments onowned or chartered vessels Legal Right toSelect the Oarrier cWhether the provision required bysection 14b 3inall contracts tolimit the coverage of the contracts tothose goods oil the contract shipper astothe shipment of which hehas the legal right at the time of shipment toselect the carrier requires special language inthe contracts inorder toavoid uncertainty and potential disputes astothe obligations of the merchant or whether the language of section 14b 3should beincor porated verbatim inthe contracts Notice Disclosure and Burden of Proof dWhether the Commission should approve disapprove or require modification of contract provisions imposing notice and disclosure requirements upon the contract shipper inthe event of non conference shipments or of suspected or alleged breach of contract and provisions relating tothe burden of proof astowhether hehas violated the contract Termination Jor Breach eWhether the contracts should permit carriers or conferences toterminate indi vidual contracts for breach or alleged breacb of contract bythe merchant The foregoing issues were severed inthe following dockets Nos 1001 through 1007 inclusive Nos 101 2through 1023 inclusive Nos 1025 through 1031 inclusive No 1042 No 1043 Nos 1045 through 1057 inclusive No 1059 and No 1101 For the part that tbe Antitrust Subcommittee played inthe enactment of PL87346 see HRRpt No 498 87th Cong 1st Sess p6and Sen Rpt No 860 87th Cong 1st Sess p10NOTE There are noJiootnotes numbered 5or 6nor Isthere apage numbered 6slli Mn



22FEDERAL MARITIME COMMISSION trust Subcommittee initsrecommendations related toPublic Law 87346 said 3The Federal Maritime Commission should establish minimal standards for dual rate contracts beyond those set forth inPublic Law 87346 and should devise and publish abasic form contract toheused byall conferences Any devia tion from the form should becarefully studied bythe Commission toinsure that there isnodiscrimination against individuals or groups or shippers Re iport of the Antitrust Subcommittee of the Committee onthe Judiciary of the IIouse of Representatives Pursuant toHRes 5687th Cong 2dSess p390 1962 Afurther consideration inthe combining of all contracts for asingle decision was the fact that the contract provisions which should bepermitted ineach instance depend for the most part upon con struction of the statute rather than upon the peculiar facts of apar ticular trade Inthese circumstances both consistency and efficiency promoted asingle discussion The fact that anumber of individual hearings were held and that there have been anumber of initial decisions byseveral Examiners has furnished uswith perhaps abroader lackground for this decision than would have been the case ifbut asingle hearing had been held Inreaching our conclusions we have considered the arguments presented inall the cases included herein We discuss herein those arguments which appear tobeof substance Arguments and excep tions tothe Initial Decisions not discussed herein were considered byusand found tobenot justified BACKGROUND TOPUBLIC LAW 87346 Public Law 87346 isthe latest event inthe long and controversial hstory of dual rate contracts inthe wa ter borne commerce of the United States The lawfulness of dual rate contracts was challenged asearly as1922 when our predecessor the United States Shipping aoard found that the use of such acontract byanindividual carrier was unlawful under sections 16and 17of the Shipping Act 46USC815 816 Eden Mining 00vBluefields Fruit SS001USSB411922 Afewyears later anindividual carrier sought under the antitrust laws toenjoin the use of adual rate system byaconference of car riers The charge was made that the system had not been approved Ibythe Shipping Board under section 15of the Shipping Act 46USC814 and therefore was open tochallenge under the antitrust lavsThe Supreme Court found that the matte rscomplained of lay primarily within the jurisdiction of the SJ 1ipping Board under the Shipping Act and affirmed the dismissal of the bill of complaint UlfiJited States llav 00vOunard SS00284 US474 1932 In8FMC



THE DUAL RATE CASES 23Ounard the Court made itplain that itwas not passing upon the lawfulness of dual rate systems under the Shipping Act Thus inanswer toanassertion that the dual rate contract there inissue could not lawfully beapproved the Court replied that this was bynomeans clear 284 USat 487 The following year the Shipping Board again had the occasion tospeak onthe lawfulness of dual rate contracts InRawleigh vStoomJVcw rtet al 1USSB285 1933 the Shipping Board found that adual contract used byaconference of carriers asdistinguished from the single carrier agreement inEden 11ining supra was not unlawful The Shipping Board distinguished Eden Mining upon the ground among others that the conference contract offered the shipper the use of several carriers and therefore inthe judgment of the Shipping Board was not subject tothe same objections asasingle carrier system The next major controversy over such agreements came when the Department of Justice sought aninjunction under the antitrust statutes against aconference dual rate system which had not been approved bythe United States Maritime Commission Again the Supreme Court held that the matters complained of were within the exclusive primary jurisdiction of the Maritime Commission under the Shipping Act and did not rule upon the lawfulness of the system Fa1 East Oonference vUnited States 342 US570 1952 Finally the lawfulness of such agreements under the Shipping Act was directly presented tothe Supreme Court inFederal Mari time Board vIsbrandtsen 00356 US481 1958 where adual rate system which had been expressly approved bythe Board was challenged The Court set aside the Board sapproval of the con tract system onthe ground that itwas aresort toother discriminat ing or unfair methods tostifle outside competition inviolation of section 14Third of the Shipping Act 1916 46USC812 356 USat 493 The Isbrandtsen decision cast serious doubt upon the lawfulness of all dual rate systems and shortly following this decision Con gress enacted legislation topermit temporarily the continued use of dual rate systems byconferences organized pursuant toagree ments approved bythe then Federal Maritime Board 7Immediately upon the enactment of this interim legislation the Committee on1erchant 1arine and Fisheries of the House of Representatives com menced astudy of conferences and dual rate systems Concurrently the Antitrust Subcommittee of the Committee onthe Judiciary of Public Law 85626 72Stat 574 8Fl1C



24FEDERAL MARITIME COMMISSION theHouse of Hepresentatives commenced aconnected study of cer tain antitrust practices inthe ocean freight industry Public Law 87346 resulted from these studies Itpermits the tIse of dual rate contracts but only jfthe Commission finds that bertain safeguards have been met Inadopting this course Con gress inasense reaffirmed the earlier philosophy of section 15of rheShipping Act which hyauthorizing supervised competition restricting agreements among carriers recognizes that there issome Justification inthe water borne foreign commerce for making exception toour normal antitrust policies We will now discuss the specific requirements of the statute with frequent reference toprimary documents of the legislative history of Public Law 873468While section 14b authorizes the use of dual rate contracts byboth common carriers and conferences of such car riers we for convenience have generally used the term conference sincluding the one individual carrier whose dual rate contract isbefore usFurther since section 14b also authorizes dual rate con tracts with both shippers and consignees our use of the term mer chant generally includes both shippers and consignees THE STATUTORY REQUIREMENTS Before considering the numbered provisions of section 14b which relate tothe required express provisions of all contracts there are togeneral requirements of the section which demand brief pre liminary discussion Ingenerally describing the nature of the con tacts tobepermitted section 14Jb states that the Commission shall permit contracts which are available toall shippers and consignees onequal tenns and conditions and which provide lower rates toas4ipper or consignee who agrees togive all or any fixed portion ohis patronage tothe oarrier or conference offering the dual rate cqntract Under the first of these provisions there isthe question of whether the Commission can permit acontract which isoffered only toship prsor only toconsignees The phrase shippers and consignees appears tohave been used inthe statute toeliminate any doubt regrding whether socalled consignee contracts could becontinued 81Shortened citations tothese documents are used asfollows House Hearings refers toHearings before Special Subcommittee onSteamship Con ferEmces of the Committee onMerchant Marine and Fisheries House of Representatives onHR4299 87th Congress 1st Session 1961House Report refers toHouse Report No 498 87th Congress 1st Session 1961 Senate Hearings refers toHearings before Merchant Marine and Fisheries Subcom mittee of the Committee onCommerce USSenate onSteamship Conference Dual Rate Bili HR6775 87th Congress 1st Session 1961iSenate Report refers toSenate Report No 860 87th Congress 1st Session 1961 8FMC



THE DUAL RATE CASES 25under the statute rather than for the purpose of requiring that all contracts beoffered onboth sides of the ocean As originally introduced HR4299 the direct predecessor toHR6775 which was ultimately enacted asPublic Law 87346 stated that the then Federal Maritime Board could permit contracts available toall shippers inthe trade onequal terms and conditions Incommenting onthis provision of HR4299 the Under Secretary of Commerce speaking for the Maritime Board suggested that the bill beamended bydefining the word shipper asused therein toinclude consignors and consignees IneXplaining the motive for this amendment the Under Secretary said many of the exclusive patron age contracts currently ineffect are between consignors aswell asconsignees and carriers The recommended language would make itclear that such arrangements may becontinued and shall begoverned bythe safeguards erected inthe proposed section House Hear ings p6House Report p17Presumably inresponse tothis suggestion bythe Under Secretary Draft Revision No 2of HR4299 permitted contracts available toall shippers and consignees onequal terms and conditions House Hearings pp535 536 Elsewhere inthe hearings onHR4299 there isexpressed concern onthe part of carriers and conferences that the bill asoriginally introduced might not permit the continuation of consignee contracts then inexistence See House Hearings pp177 357 and 511 8hippers were likewise concerned that the bill asoriginally intro duced might not permit the continuation of their consignee contracts or might not require that the safeguards of the bill beincluded inconsignee contracts See House Hearings pp388 389 411 From all this itwould appear that the intent of the statute istopermit the continuation of socalled consignee contracts rather than todemand that ifacontract isused itmust beoffered both tothe exporter inone country and tothe importer inthe other country The decision of whether tosolicit contract signatories onboth sides of the ocean like the decision of whether touse adual rate system at all will therefore beleft tothe conference Under the second of the above provisions there isthe question of whether the merchant must have the option of excluding aportion of his shipments from the obligation of the contract The proposed contracts fall into two basic categories 1those which require the merchant touse the conference vessels for all of his shipments except for commodities expressly exempted bythe eighth numbered provision of section 14b and2those which obligate the merchant toexclusive patronage only for specific commodities The first type isgenerally used inthe export trades the second isgenerally used inthe import trades Inthis regard the proposed contracts gen 8FMC



26FEDERAL MARITIME COMMISSION erally are unchanged fronl those which were ineffect at the time Public Law 87346 was enacted The legislative history of the all or any fixed portion phrase of the statute isscant but nevertheless enlightening As originally introduced HR4299 dealt only with arrangements whereby amerchant would begiven alower rate ifhepromised his exclusive patronage See House Hearings p1Intestifying onthis provision of HR4299 111Edward Bransten of the Pacific Coffee Association criti cized the exclusive patronage wording because inhis opinion the statute soyorded would not have outlawed 80or 90patronage contracts and ould not have required that such contracts contain the statutor safeguards flouse Hearings p389 Inthis con pection itshould beremembered that fLR4299 first express yout lawed exclusive patronage contracts and then byaproviso per lnittecl the use of such contracts ifthey contained certain provisions tncl were approved bythe then Fedenl l1aritime Board 1r JRichard Townsend appearing ascounsel for the Pacific Coast Coffee Assoeiation also eXplained tothe flouse Committee that inhis opin ion the bill asitthen stood would not prohibit conferences from offer ing contract rates for 80or 90of amerchant spatronage but not inchiding any of the safeguards imp 0sed bythe bill for exclusive patronage dual rate contracts House Hearings pp397 398 1r Bransten and 1r Townsend testified before the Committee onApril io1961 Draft Revision No 2of HR4299 published onApril 131961 changed his exclusive patronage toall or any part of his patronage flouse Hearings p536 This language ultimately became allor any fixed portion of his patronage inthe Senate sub dommittee print of August 81961 Senate Hearings pp603 604 IFrom all this itisevident that the intent underlying the phrase all or any fixed portion was not torequire that under all dual rate con tIacts lower rates had tobeoffered for afixed percenta geof the mer chant scargo The phrase was intended rather tomake itclear that ifsuch fixed portion contracts were offered they would besubject totlle same safeguards asexclusive patronage contracts vVe there fore will not require that conferences permit shippers the option of offering only afixed portion of their shipments tothe conference inechange for lower rates Prompt Release The first numbered provision of section 14b reqUIres that every contract contain aprovision which expressly 1permits prompt release of the contract shipper from the contract with respect toany shipment or shipments for which the contract carrier or con SFMC



THE DUAL RATE CASES 27ference of carriers cannot provide asmuch space asthe contract shipper shall require onreasonable notice Aiost of the conferences have recognized the benefits both tothem selves and tothe contract shippers of defining what ismeant byprompt release The contracts of these conferences require that themerchant notify the conference that heneeds space for aparticular shipment The conference isthen aJlo yed aspecific period of time bywhich itmust notify the merchant that space will bEavailable within afixed number of days from the sailing date requested bythe merchant Afewof the contracts presented inthese proceedings coutu inbut the bare yords of the statutory provision and merely state that the merchant will bepromptly released from the contract where the conference cannot provide space for his shipment Some of these conferences have argued that the fixing of specific times under this provision of the statute isunnecessary because inthe past they have always been reasonable intheir treatment of merchants Ifthis betrue then there should benoobjection toacontract provision which informs each merchant of his rights and fixes with some certainty the obligations of the parties Inthe interest of avoiding future controversies over what infact constitutes prompt release of the merchant we are requiring that all contracts bytheir terms fixthe time period bywhich the conference must respond toarequest for space and the time bywhich the confer ence must furnish space vVe have permitted some variation inthese times among the various trades depending upon what appeared tobethe reasonable commercial needs inthe particular trade Rate Increases Under the second numbered provision of section 14b all contracts must contain aprovision which expressly 2provides that whenever atariff rate for the carriage of goods under the contract becomes effective insofar asitisunder the control of the carrier or conference of carriers itshall not beincreased before areasonable period but innocase less than ninety days Read most literally this provision of the statute would simply require that rates not beincreased 1110re often than once every 90days 110wever numerous witnesses both shippers and carriers who testified before the Senate and House Committees during the consideration of ILR4299 and HR6775 viewed this provision asrequiring 90days notice of rate increases rather than the baTe assurance that rates would not beincreased more often than once every 90days 9Itwas recog oSee for instance House Hearings pp27325 and 352 353 Senate Hearings PI 249 519 533 675 712 and 719



28FEDERAL MARITIME COMMISSION Iliized bythese witnesses that merchants offering goods for sale inour foreign commerce must know the ocean freight rate well inadvance of shipment Acontract which merely assures the merchant that arate which was increased today will not beagain increased sooner than 90days from today does not meet this need vVith the passage iof each day under such acontract the merchant has one day less for the Iplanning of future sales and after the running of the initial 90days the merchant isassured nothing Itappears therefore the overriding intent of the statute and the reasonable requirements of our foreign Icommeree demand that merchants begiven aminimum of 90days advance notice of increases inrates This would seem areasonable quid pro quo onthe part of the conference for the merchant sexclusive patronage Inrecognition of this practical need of our commerce agreat num ibel of the conferences have included a90days notice provision intheir proposed contracts J1any of these contracts also contain provisions which permit the merchant togive notice of cancellation of his contract effective with aproposed rate increase and inturn permit the conference aperiod of time during which itmay reach adecision whether towithdraw itsproposed rate increase rather than suffer numerous merchant canc lilations Such provisions have the salutary effect of discouraging rate increases which might becompletely unacceptable tomerchants and would make itunnecessary that the merchant unqualifiedly cancel his contract upon notice of arate increase which hefound unacceptable Such provisions would not of course interfere with the merchant sstatutory right tocancel his contract without cause upon 90days hotice Acontract provision which permits merchants 30days after Ilotice bf arate increase inwhich todecide whether they will continue under the contract and inturn permits the carriers 30days inwhich todecide whether the proposed increase should bewithdrawn would itppear tobefair toboth merchants and carriers Inkeeping with the legislative intent that the Commission should insofa raspossible standardize dual rate contracts we are requiring that all contracts nclude auniform clause relating toprovision 2of section 14b This dlause which isset out below requires 90days notice of rate increases and includes the conditional cancellation provision just discussed Rate increases necessitated byemergency conditions outside the control fthe carriers are permitted under aseparate contract provision which ill bediscussed below Inorder todispel any doubt regarding the applicability of section 8bof the Act torate changes under dual rate contracts we are requiring that all rate changes must conform with section 18b2



THE DUAL RATE CASES 29The further requirement of section 18bthat carriers must offer subscriptions totheir tariffs isalso tobeexplicitly stated inthe required standard clause Inorder tocleaT upthe question of notice tomerchants who sign acontract during atime that anoutstanding notice of increase isrun ning the standard clause also st ates that both rates and notice of proposed rate increases shall beconsidered tohave become effective ontheir original dates rather than tohave become effective with the signing of the individual contract Inorder toeliminate the possi bility of different notice dates todifferent merchants notice isaccomplished bytariff publication The following clause will beincluded inall contracts aThe Carriers shall make nochange inrates charges classifications rules or regulations which results inanincrease or decrease incost tothe Merchant except asprovided bysection 18b2of the Shipping Act 1916 and the Rules of the Federal Maritime Commission P1ovided howeve1 the rates of freight under this agreement are subject toincrease from time totime and the Carriers insofar assuch increases are under the control of the Carriers will give notice thereof not less than ninety 90calendar days inadvance of the increases bypublishing them ninety 90calendar days inadvance inthe Conference Tariff Should circumstances necessitate increasing the rates bynotice asaforesaid and should such increased rates benot acceptable tothe Merchant the Merchant may tender notice of termination of this Agree ment tobecome effective asof the effective date of the proposed increase bygiving written notice of such intention tothe Conference within thirty 30calendar days after the date of notice asaforesaid of the proposed increase Furthe1 P1Ovided however that the Carriers may within thirty 30calendar days sub sequent tothe expiration of the aforesaid thirty 30calendar day period notify the Merchant inwriting that they elect tocontinue this Agreement under the existing effective rates and inthe event the Carriers give such notice this Agreement shall remain infull force and effect asifthe proposed increase had never been made and the Merchant snotice of termination bad never been given bThe Conference shall offer tothe Merchant asubscription toitstariffs at areasonably compensatory price however the Merchant shall bebound byall notices accomplished asaforesaid without regard towhether itsubscribes tothe Conference tariff Tariffs shall beopen tothe Merchant sinspection at the Con ference offices and at each of the offices of the Carriers during regular business hours cThe rates initially applicable under this Agreement shall bedeemed tohave become effective with their original effective date through filing with the Federal Maritime Commission rather than tohave become effective with the signing of this Agreement and notices of proposed rate increases which are outstanding at the time this contract becomes effective shall run from the date of publication inthe tariff rather than from the date of this Agreement 8FMC



30FEDE RAL MARITIME COMMISSION Legal Right toSelect the Oarrier Under the third numbered provision of section14b all contracts must Icontain aprovision which expressly 3covers only those goods of the contract shipper astothe shipment of which hehas the legal right at the time of shipment toselect the carrier Provided how ever That itshall bedeemed abreach of the contract ifbefore the time of shipment and with the intent toavoid his obligation under the contract the contract shipper divests himself or with the same intent permits himself tobedivested of the legal right toselect the carrier and the shipment iscarried byacarrier which isnot aparty tothe contract There are two questions which arise under this provision of the statute Historically both have been troublesome neither iseasy of resolution First isthe question of the circumstances under which the merchant isrestricted tothe use of conference vessels for the trans portation of goods which hepurchases or sells The second question which arises indirectly isthe extent towhich companies affiliated with the signatory tothe contract should bebound bythe single merchant ssignature Both of these issues were segregated from 1I1Ost of the cases and were given separate treatment inDocket No 1111 The major controversy over contract clauses dealing with the first question concerns the presumptions ifany which may bedrawn bythe carriers vhere the signatory merchant has participated insome fashion inthe arrangements for ocean transportation or where the shipping documents list the merchant aseither shipper or consignee Many of the proposed contracts contain language which would raise aconclusive presumption that the signatory merchant had the legal right toselect the carrier ifhis name appeared oncertain shipping docu ments or ifheotherwise participated inthe ocean routing or the selec tion of the ocean carrier vVhile we agree that these circumstances may suggest that the merchant had the legal right toselect the carrier the statute does not appear topermit such circumstances and nothing Ipore toprove conclusively legal right toselect the carrier Inshort the statute does not appear topermit apresumption here which would preclude the proof of the true situation 10On the other hand some recog11ition of the practical problems which aconference Inust face inproving that amerchant had the legal right tqselect the carrier seems desirable The merchant himself will 10As was brought out inmany of these proceedillgs letter of credit finanCing generally requires that bills of lading betaken out inthe name of the selling merchant without regard towhether the purchaser may have infact directed the ocean routing or chosen the carrier Even absent such testimony however we have discovered nothing inthe records of these proceedings which would warrant aconclusion that mere partiCipation inthe arrangements for ocean transportation or the mere appearance of aname onabill of lading or other shipping document would themselves prove conclusively that the merchant had the right toselect the ocean carrier 8FMC



THE DUAL RATE CASES 31ordinarily beinsole possession of all the facts which would prove or disprove his legal right toselect the carrier Teare therefore approv ing acontract provision which will raise arebuttable presumption asitwere that the merchant possessed the legal right at the time of ship ment toselect the ocean carrier ifheparticipated inthe arrangement for ocean transportation or ifhis name appears onabill of lading or export declaration asshipper or consignee This provision isoptional with carriers Those who desire some provision relating topresum ptions may use itThose carriers that desire nolanguage inthe contract relating topresumptions need not include itInaccordance with the House Committee Report we are also requir ing that all contracts expr essly state that nothing therein shall require the Inerchant tofor ego asale unless tile shipment ismade onaconference vesseL 11Paragraphs numbered 123and 5of the following provision will berequired inall contracts Paragraph number 4may beused bythose conferences which desire aprovision which raises apresumption where the signatory merchant isnamed inthe bill of lading or export declaration or participates inthe ocean routing 1Ifthe Merchant has the legal right at the time of shipment toselect acarrier for the shipment of any guods subject tothis Agreement whether bythe expressed or implied terms of anagreement for the purchase sale or transfer of such goods shipment for his own account operation of lawor otherwise the Merchant shall select one or more of the Carriers 2IfMerchant svendor or vendee has the legal right toselect the carrier and fails toexercise that right or otherwise permits Merchant toselect the carrier Merchant shall bedeemed tohave the legal right toselect the carrier 3Itshall bedeemed abreach of this Agreement ifbefore the time of shipment the Merchant with the intent of avoiding his obligation here under divests himself or with the same inten permits himself tobedi vested of the legal right toselect the carrier and the shipment iscarried byacarrier not aparty hereto 4For the purposes of this Article the Merchant shall bedeemed prima facie tohave the legal right at the time of shipment toselect the carrier for any shipment awith respect towhich the Merchant arranged or participated inthe arrangements for ocean shipment or selected or participated inthe selection of the ocean carrier or bwith respect towhich the Merchant sname appears onthe bill of lading or export declaration asshipper or consignee 1211House Report p9cl Because of special circumstances shown toexist inthe Hong Kong trades involved inDocket Nos 1031 and 050 the following additional language will bepermitted inthose contracts With respect towhich merchant participated inthe arrangement for ocean Shipment beyond the deliver 7tothe ocean carrier sterminal or alongside the carrier svessel and without inany way exhausting what ma constitute subterfuge or evasion within the meaning of Article hereof the merchant shali bedeemed prima facie tohave the 8FMC



32FEDE RAL MARITIME COMMISSION 5Nothing contained inthis Agreement shall require the Merchant torefuse topurchase sell or transfer any goods onterms which vest the legal right toselect the carrier inany other person Turning tothe second problem presented under provision 3of sec Ition 14b the legislative history of the section makes itclear that Con gress left ittothe Commission tospecify the circumstances under Iwhich affiliated companies would bebound under the contract byasingle merchant ssignature Many of the proposed contracts would include all affiliates without regard tothe signatory Inerchant scontrol over the affiliate Afewcontracts bind only the signatory merchant Others would bind only those affiliates which the signatory merchant has the power tocontrol The desire of some conferences tobind all the affiliates of the coh tract signatory toasingle contract would seem prompted primarily bytwo objectives 1Toease the solicitation or sales efforts of the iconferences bytying anentire corporate complex byasingle con tract and 2Tomake itless easy for asignatory merchant toevade his obligations under the contraot through the subterfuge of using anaffiliated company for nonconference shipments Neither of these iinterests isinour view sufficient topermit aclause which would bind all of the signatory merchant saffiliated companies without regard tothe merchant scontrol over the affiliated company Inthe words of the Senate Committee nosingle answer which would include or exclude all shipments made byall such rlated companies could suffice 13Anappropriate contract provision dealing with this question should take into account that section 14b was designed insome measure asadevice for strengthening conferences byassuring them anucleus of jcargo and should recognize the problems of contract evasion which arise ifonly the signatory merchant isbound tothe contract Veagree with the findings onthis problem bythe panel of Examiners inDocket No 1111 especially since their reasoning was grounded upon legal right toselect the carrier for any shipment made infact bysuch merchant Inrespect of which the name of any firmor person beIng associated with the looal agents of anon conference line appears asthe shipper onthe relevant blll of lading and any merchant using this subterfuge shall bedeemed prima facie tohave vIolated his contract with the carriers 13Inspeaking of the problems left tothe CommissIon for resolution the Senate Report said at page 14One such matter Involves another coverage of the contract question somewhat like the fobfasproblem Towhat extent should dual rate contracts cover goods shipped byacompany which isasubsidiary affiliate or associate of the contract shipper ObvI ously nosimple answer which would include or exclude all shipments made byall such related companies could suffice The good faith of the contract shipper issue Ispresent Inlarge proportions Ifthe answer were left entirely tocontract shippers itisquite conceIvable that some would have subsidIaries for the express purpose of using the con ference carrier only when itsuited them But ifItwere left entirely tothe contract carrier or conference itmight well bethat nomatter how legitimate and autonomous the subsIdiary affiliate or associate company the claIm of all or nothing might bemade agaInst the contract shIpper



THE DUAL RATE CASES 33aninterpretation of the broad legislative intent of section 14b rather than upon any facts peculiar toanindividual case The Examiners found that ifaconference did not desire tobind amerchant saffiliates byasingle contract then itneed not However those conferences which desire tobind affiliates should use auniform clause which binds only those affiliated companies over which the signatory merchant regularly exercises working control inrelation toshipping matters As the Examiners pointed out the legislative history of this provision of the statute indicates that Congress recog nized that some but not necessarily all of amerchant saffiliates might properly bebound toasingle contract By imposing the test of reg ular control over shipping matters the clause which we are approving prevents the merchant from avoiding his obligations under the contract bymerely routing particular shipments inthe name of anaffiliated company The further requirement inthis clause that all companies over which merchant exercises this control belisted inthe contract serves two additional purposes Itgives the conference acomplete list of the companies entitled tocontract rates and itplaces acompulsion onthe merchant tofully inform the conference of the names of all companies obligated under the contract As the Examiners observed however nopurpose under the contract would beserved byrequiring the merchant toalso list related companies not controlled bythe merchant Ithas been argued that the ease of forming subsidiaries or affiliates insome countries requires that the contract include all affiliates Ifthe contract binds all affiliates whose shipping matters are controlled bythe sig11atory merchant however the ease of forming or extin guishing affiliates will not ma kesuch affiliates any less bound under the contract Instances may occur where asignatory merchant breaches his contract through the use of acontrolled affiliate But nowords inany agreement can assure that the parties will not breach their contract Inanattempt tomake itclear that the contract requires the good faith of the parties the clause which we are approving includes aspecific provision regarding various subterfuges The following clause will beuniformly required inall contracts with the exception that those conferences who donot desire anaffiliates clause may omit the second paragraph The Merchant undertakes toship or cause tobeshipped all of itsocean shipments moving inthe trade onvessels of the Carriers unless otherwise provided inthis agreement Tbe term Merchant shall include the party signing this contract asshipper and any of his parent subsidiary or other related companies or entities who may ngage inthe shipment of commodities inthe trade covered bythis contract and over whom heregularly exercises direction and working control asdistin guiShed from the possession of the power toexercise such direction and con SFMC



34FEDERAL MARITIME COMMISSION trol inrelation toshipping matters whether the shipments are made byor inthe name of the Merchant any such related company or entity or anagent or shipping representative acting ontheir behalf The names of such related com panies and entities all of WhOD lshall have the unrestricted benefits of this con tract and befully bound thereby are listed at the end of this contract The party signing this contract asMerchant warrants and represents that the list istrue and complete that hewill promptly notify the Carriers inwriting of any future changes inthe list and that hehas authority toenter into this contract onbehalf of the said related companies and entities solisted Inagreeing toconfine the carriage of itstheir shipments tothe vessels of the Carriers the Merchant promises and declares that itishis their intent todosowithout evasion or subterfuge either directly or indirectly byany means including the use of intermediaries or persons firms or entities affiliated with or related tothe Merchant The Carriers agree that they will not provide contract rates toanyone not bound byashipper srate agreement with the Carriers The Merchant agrees Ithat hewill not obtain contract rates for any person not entitled tothem including related companies not bound bythis contract bymaking shipments under this contract onbehalf of any such person Natu ral Routing The fourth numbered provision of section 14b requires that all con tracts include aprovision which expressly I4does not requiret hecontract shipper todivert shipment of goods from natural routings not served bythe carrier or conference of carriers where direct carriage isavailable The mere absence of acontract provision requiring diversion from atural routings isinsufficient tomeet this requirement inthat the statute directs that all contracts expressly not require diversion As ivas the case with Prompt Release discussed above definition of Natural Routing inthe contract will inthe words of the House Committee greatly simplify the problems of shippers who of neces sity must ben1embers of anumber conferences with respect tointer pretation and application of differing provisions 14Teare there fore requiring that all contracts contain auniform or standard clause onthis subject asset out below vVe have included inthis clause arequirement that where amer chant intends toexercise his right under this clause touse anon eonference carrier hemust first notify the conference of his desire or need for service onthe direct route and afford the conference anopportunity toprovide such service The approved clause also resolves what might beconsidered anambiguity under this provision of the statute byrequiring the merchant touse conference vessels ifthe conference provides service onanatural routing for the particular shipment Thus the contract requires shipment onconference ves HHouse Heport p9SFLC



THE DUAL RATE CASES 35sels unless this constitutes 1JIi1 IlUJ twral or indirect routing Ithas been suggested that the statute does not perniit this construction We disagree The overall philosophy of the statute reaffirms anearlier Congressional conclusion that steamship conferences ifproperly reg ulated can bebeneficial toour commerce and that exclusive patron age contracts under fair terms and conditions should bepermitted asameans of assuring conferences anucleus of cargo There isnojus tifiable need served byrelieving the merchant of his obligation touse conference vessels merely ibecause anonconference carrier iscalling at one of the several ports through which aparticular shipment could naturally move and the conference calls at another port of equal natural routing but not the port served bythe nonconference line Topermit the merchant toavoid his contract inthese circumstance would amount tolittle more than dbligating the merchant touse con ference vessels when there was nosatisfactory nonconference service available As we have construed the natural routing provision of section 14b the merchant will befree under his contract touse nonconfer ence vessels ifinfact the use of conference vessels would require himtodivert his cargo tounnatural routes The merchant will not bepermitted toescape his contract obligations however when the non eonference service isnomore natural asitwere than that of the conference The following clause will berequired inall contracts This agreement does not require the Merchant todivert shipments of goods from natura ltransporta tionroutes not served byconference vessels where direct carriage isa vailable Provided however That where tbe Carriers provide service between any two ports witbin the scope of tbis contract which constitute anatural transportation route between Iheorigin and destination of such shi pment the Merc hant shall beobligated toselect tbe Oarriers serv ice Anatural transportation route isatraffic path reasonably warranted byeconomic criteria sUchascosts time avai lahle facilities the nature of the shipment and any other economic criteria appropriate intbe circumstances 1benever Merchant intends toassel this rights under thi sarti cle 10use acarrier who isnot aparty hereto and tbe port through which Merchant intends toshoiJp or receive his goods iswithin tbe scope of this agreement Mer chant shall first sonotify the conference inaccordance with tae provtsions of Article prompt release hereof Damages for Breach The fifth numbered provision of section 14b requires that all con tracts contain aprovision which expressly 5limits damages recoveraobJe for breach byeitherp arty toactual damages tobedetermined ai tel breach inaccordance with the principles of contract lawProvided however That thecontract may spec ifytllat inthe case of a8Fl1C



36FEDERAL MARITIME COMMISSION breach byacontract shipper the damages may beanamount not exceeding the freight charges computed at the contract rate onthe particular shipment iless the cost of handling There isonly one aspect of this provision which presented any serious controversy inthese proceedings All of the proposed con tracts contain provisions which substantially paraphrase this pro vision including itsproviso lsHowever some of the proposed contracts contain provisions which would permit the carriers tosus pend or terminate the Inerchant sright tocontract rates prior toany adj udication that the merchant has breached his contract and would keep the merchant bound toexclusive patronage at the higher non icontract rates during the pendency of arbitration or adjudication of analleged breach Generally where these latter provisions have appeared the conferences have agreed or have provided intheir con Itracts that ifthe adjudication or arbitration isultilnately inthe n1er chant sfavor then the conference would refund tothe merchant the difference between the contract rate and the lloncontract rate iwhich hehad paid during the pendency of the litigation or arbitration The Senate Committee was clear initsstatement that punitive sus pensions or terminations bythe conferences of merchants contracts are not permitted under the statute The Committee said Most of the dua rate contracts now used bythe conferences serving USports provide for liquidated damages inthe amount of dead freight without deduct ing anything for cost of handling Inaddition many of them provide that ifof ashipper who has breached does not promptly pay the liquidated damages due or ifhebreaches fwice inayear his contract shall becancelled and heIsh all thereafter pay the noncontract rate The bill would aHow nosuch penal ties Sella teReport po213 IThis statement makes itplain that the limits of the merchant spUllish ment for violation of his contract are the damages provided bythe statute and nothing more etherefore will not permit clauses iwhich suspend an1erchant srights but continue his obligatio usasanadditional penalty for breach of his contract IIowever provisions which would suspend both the merchant sobli gations and his rights under the contract ifhedoes not promptly dis pute or deny claims made bythe conference that hehas breached his ontract or suspend his obligations and rights during aperiod that hefails topay damages adjudged due would not appear tobecon trary tothe statute Such asuspension of the merchant scontract running only for solong asthe merchant fails topay damages adi15Some proposed contracts also provide that the cost of handling will beassumed tobeafixed percentage of the contract rate with either party having the option tochallenge this cost inthe partleular case Such proviSions appear reasonable and therefore wlll bepermitted II8FlfC



THE DUAL RATE CASES 37IiJjudged due ishardly punitive Itsimply terminates the contract for that period of time during which one party refuses tofulfill his obligations Itdoes not impose punishment over and above damages Ifthe adjudged damages are promptly paid the contract isnever suspended Some of the conferences have argued that ifunder such circum stances both the merchant srights and obligations are suspended unscrupulous merchants will intentionally breach their contracts byasmall shipment via anonconference vessel inorder towork acancel lation of their agreements onless than the required 90days notice Vedonot believe however that this poses any serious problem Under the approved clause which isset out below the soonest that amerchant scontract could besuspended would be30days follow ing the discovery bythe conference of facts which would raise asus picion of abreach Presumably some period would transpire between the merchant sshipment and the conference sdiscovery of that fact and afurther period of time would beconsumed bythe conference ill informally verifying itssuspicions Thus itislikely that itwould bewell inexcess of 30days following ashipment inviolation of the cmtract before the contract could besuspended Fur thermore for the merchant toreap any appreciable benefits from such asubterfuge his shipment would have toberelatively insignificant because ifhebreaches his contract heremains liable for damages without regard towhether his later failure todIspute his liability works asuspension of his contract We are not requiring that any contract contain anexpress provision giving the conference the right tosuspend amerchant srights and obligations under the contract for failure topay adjudged damages IIowever those conferences which have indicated bytheir proposed contracts that they desire coverage of this subject will use the follow ing provision which would of course beinaddition tothe mandatory provision of the statute fixing the measure of damages 1Upon the failure of the Merchant topayor dispute his liability topay liquidated damages asherein spe ified for breach of the contr ct within 30days after receipt of notice byregistered mail from the Conference that they are due and payable the Conference shall suspend the Merchant srights and obligations under the contract until hepays such damages 2Ifwithin 30days after receipt of such notice the Merchant notifies the Conference byregistered mail that hedisputes the claim the Conference shall within 30days thereafter proceed inaccor dance with Article toadjudicate itsclaim for damages and ifitdoes not dososaid claim shall beforever barred Ifthe adjudication isinthe Conference sfavor and the damages are not paid within 30days after the adjudication becomes flnal the Conference shall sus pend the Merchant srights and obligations under the contract until hepays the damages lI8FMC



38FEDERAL MARITIME COMMISSION IiJ3No suspension shall abrogate any cause of action which shall have arisen prior tothe suspension 4Payment of damages shall automatically terminate suspension 5The Conference shall notify the Federal Maritime Commission of each suspension and of each termination of suspepsion within 10days after the event Toavoid later cOI troversy regarding what might bemeant inthe contract bycost of handling we are requiring that where aliqui dated damage provision isused inacontract the deduction from the contract rate shall bethe cost of loading and unloading This isinperfect agreement with the Senate Committee sstatement that the cost of handling isunderstood tomean the cost of loading the cargo onto the vessel and discharging the cargo from the vessels Senate Report p13Shipper 0ancellation The next numbered provision of section 14b requires that all con tracts contain aprovision which expressly 6Permits the contract shipper toterminate at any time without penalty upon ninety days notice IAll of the proposed contracts contain asthey must clauses which conform with this provision of the statute Therefore nodiscussion shere necessary 16Spread Between Oontract and Noncontract Rates IThe next numbered provision of section 14b requires that each con tract contain aprovision which expressly 7Provides for aspread between ordinary rates and rates charged contract shippers which the Commission finds tobereasonable inall the circumstances but which spread shall innoevent bemore than 15per centum of the ordinary rates Most of the proposed contracts expressly provide for the maximum 15percent spread Afewprovide for ordinary rates 15percent higher than the contract rates which results inaspread of approxi mately 13percent of the higher ordinary rates 1nnone of these proceedings was there any shipper object ion tothe spreads asproposed bythe conferences nor did any independent or non conference carrier ppear inopposition tothe spreads asproposed Inthese proceedings asinthe Senate and House Hearings there was asthe Senate Com mittee said general satisfaction with the 15percent spread 8en iLte Report p1416Afewof the contracts contain clauses which state insubstance that either party may cancel the contract on90days notice Inthe case of termination bythe conferencp cancellation would of course have tobeinaccordance with the third froro Iast sentence of section 14b



THE DUAL RATE CASES 39Indiscussing this pro vision of the st atute the House Committee said The provision authorizing the maximum spread between the rate charged the casual shipper and the exclusive patronage contract signer of 15percent appeared tothe Committee inthe light of itsexperience asreasonable The problem was tofind afigure that would not act asapenalty upon the shipper who did not choose tolimit his shipments toconferences and at the same time would provide sufficient inducement toothers toexecute agreements As stated itisthe belief of the Committee which was shared bycarrier and shipper wit nesses alike that the dual rate conference system provides definite advantages inassuring anucleus of cargo toestablished carriers thus enabling them toprovide the equipment and service required bythe majority of shippers The contract noncontract spread isthe best practical device toassure these aims and the 15percent difference inrates isinthe judgment of the Committee fair and reasonable toachieve this end without imposing apenalty or discrimi nat ngagainst the nonsigner Ilouse Report p8Inthese circumstances vefind that the 15percent spread asprovided for inthe majority of the proposed contracts isreasonable Itfollows of course that the 13percent spread of some of the proposed contracts isalso reasonable Anumber of the contract salso provide for the statement of rates inthe highest multiple of 5cents or 25cents which does not result inaspread greater than 15percent This appears tobeareasonable provision and will therefore bepermitted Oargoes Excluded from the Oontract The next numbered provision of section 14b requires that each contract contain aprovision which expressly 8Excludes cargo of the contract shippers which isloaded and carried inbulk without mark or count except liquid bulk cargoes other than chemicals inless than full shipload lots P1ovi led hou eve That upon finding that eco nomic factors sowarrant the Commission may exclude from the contract any commodity subject tothe foregoing exception All of the proposed contracts include provisions generally follow ing this language n1any of the contracts asapprov edbythe Ex aminel Sboth inDock tNo 1111 and inother cases which were not consolidated for hearing inDocket No 1111 also provide for the exclusion of liquid petroleum inless than full shipload lots Veare requiring that all contracts exclude liquid bulk petroleum inless than full shipload lots As originally proposed this provision would have excluded all bulk cargo without exception from the coverage of all contracts lT17As reported bythe Senate Commitee the proviSion read 7excludes cargo of the contract shipper which isloaded inbulk without mark or count Senate Report p39No similar provision appear0d inHR67715 asitpassed the House 107 Congo Rec 9369 9372 8FMC



40FEDERAL MARITIME COMMISSION Itwas amended during the Senate debate toread substantially asfinally enacted The only explanation of the amendment toremove liquid bulk except liquid chemicals was that the provision asreported ibythe Senate Committee was broader than was necessary 107 ICongo Rec 18250 The most detailed information and argument pre sented inthe Senate Hearings relative tothebulk exemption were from Dow Chemical Co who eXplained at some length the requirements of their particular business which made itnecessary that bulk cargoes beexcluded from contract coverage Dow scontentions were inpart that their chemicals should bepermitted the exclusions which had inthe past been generally accorded liquid petroleum Senate Hearings pp506 509 Itisnot clear whether Congress thought the phrase liquid chemi Icals included liquid petroleum hut certainly the same factors which prompted the exclusion of liquid chemicals would serve also toexclude liquid petroleum This conclusion isfurther reinforced bythe obvi ous practical difficulties inmany instances of determining with any assurance whether aparticular liquid should properly becalled Ipetroleum and not chemical Other 0ontraot Provisions The ninth and last numbered clause of section 14b states that dual rate contracts shall contain such other provisions not inconsistent herewith asthe Commission shall require or permit There are anumber of matters which have arisen ihthese proceedings which must bedealt with under this portion of section 14b aNrotice of shipment via nonc onfe1 ence vessel The issue of what notice ifany should begiven bythe merchant of the movement of goods via nonconference vessels was severed from anumber of the individual proceedings and treated inDocket No 1111 Avariety of provisions have been suggested Their purpose of course istoaid the conference inpolicing itscontracts The basic merchant objections tothese provisions are that the statute does not require notice and that anotice requirement would impose anadministrative burden upon them and would possibly lead tointerference with purchases or sales ior toimproper disclosure of the details of their business transactions InDocket No 1111 the panel of Examiners found that areasonable llOtice requirement should bepermitted We agree Some recognition fthe practical pr blems of enforcement of dual rate contracts would seem pennissible ifnot desirable Both the Senate and House Com tnittees acknowledged that the good faith of the signatory merchant isimportant tothe survival of any contract system 18Areasonable 18Senate Report p13House Report p98FMC



THE DUAL RATE CASES 41notice provision would help assure this good faith The provision approved bythe Examiners inDocket No 1111 appears reasonable and we will therefore permit itsuse inall contracts This clause limits notice toshipments which have already moved via anonconference vessel and thus avoids conference interference inapending snJe Only the bare essentials of the transaction need toincluded inthe notice and hence the burden onthe merchant should beslight The following clause will bepermitted Within ten 10days after the event inany transaction inwhich the Mer chant isaparty and the legal right toselect the carrier isvested inaperson other than the Merchant and ifhehas knowledge that the sbipment bas been made via anon conference carrier the Ierchant sball notify the Conference inwrit ing of this fact giving the names of the Merchant and his customer or vendor the commodity involved and the quantity thereof and the name of the noncon ference carrier P1ovided howeve1 That where the activities of the Merchant are soextensive inarea or the nature or VOlume of his sales or purchases makes itimpracticable togive notice within ten 10days the Merchant shall give notice aspromptly aspossible after the event bDtsclosure byme chant of fatsrelative tothe rou ting of apaticula s7dpnwnt The issue of what rules of discovery against mer chant should bepermitted inthe contracts was also given special treat ment inDocket No 1111 Itwas treated individually inother pro ceedings flere again areasonable disclosure provision would appear tobeproper inrecognition of the problems which the conference must face inpolicing itscontracts The basic facts concerning amerchant sshipments will inma nyinstances beavaila ble only frOlll the merchant sfiles Merchant objection todisclosure provisions was based more onthe possible abuse bythe conferences of such aprovision than upon disagreement with the principle of disclosure itself The clause approved bythe panel of Examiners inDocket No 1111 strikes afair balance between carrier and merchant interests and therefore isapproved for inclusion inthose contracts where the conference has expressed adesire for language covering the subject of disclosure This clause isasfollows Inorder that the conference may investigate the facts astoany shipment of the lerchant that has moved or that the Merchant or the conference believes bas moved via anonconference carrier and upon written request clearly sospecifying the Merchant at his option 1will furnish tothe conference chair man secretary or other dUly authorized conference representative or attorney such information or copies of such documents which relate thereto and are inhis posseSSion or reasonably available tohimor 2allow the foregoing persons toexamine such documents onthe premises of the Merchant where they are reg ularly kept Pricing data and similar information may bedeleted from the documents at the option of the Merchant and there sball benodisclosure of any information inviolation of section 20of the Sbipping Act 1916 asamended Many conferences objected tothe portion of this provision which permits the merchant the option torequire examination at the mer



42FEDERAL MARITIME COMMISSION Ichant soffice which may besome distance from the conference office As noted however the provision seeks tostrike afair balance bet ween conference and merchant interests Itshould discourage conference harassment of merchants byintemperate use of discovery but at the same time itdoes not impose anunreasona bleburden onthe conference Moreover we would assume that inmost instances merchants will wish tofurnish copies tothe conference rather than topermit anout Isider tolook through their files intheir own office cBurden of p11oof Many of the proposed contracts would place upon the merchant the burden of proving that 4edid not violate his contract invarious circumstances This was also one of the issues treated inDocket No 1111 The arguments insupport of placing the burden of proof upon the merchant have generally been arguments of convenience The conferences contend that because inmany instances the proof of abr chwill depend upon the merchant sintent heshould have the burden of proving his intent The language of the panel of Examiners inDo cket No 1111 isgenerally appropriate here The general rule that hewho claims abreach must prove the breach issostrongly entrenched inAmerican jurisprudence that the emust besome com pelling reason not tofollow itinthe casp of dual rate contracts Nothing has been shown tothis Panel which would justify the finding that dual rate contracts are sosacrosanct or soimportant astorequire treatment different from that accorded most other contracts Veare not unaware of course that Congress byenacting section 14b has recognized the desirability of the dual rate system but italso has hedged the system with various restrictions inorder toprotect shippers As was discussed above under provision 3of section 14b Legal Right toSelect the Carrier we have approved acontract provision which makes the appearance of amerchant sname upon certain doc uments or his participation inthe ocean routing of the cargo prima facie proof that hehad the legal right toselect the carrier This places some burden of going forward onthe merchant 110re isnot needed We therefore will not approve any clause which places the burden of proof assuch onthe merchant dMerchant sright touseoned 01chartered vessels This issue was also treated bythe panel of Ex miners inDocket No 1111 Their conclusion was that contract provisions which at present permit mer chants touse their owned or chartered vessels should becontinued but that conferences who have not permitted such exclusions inthe past should not now berequired todosounder the new lawExclusion from contract coverage of amerchant sgoods moving onthe merchant sowned or chartered vessels would primarily benefit larg rshi2pers However neither the economic philosophy of the UJ ited States nor section 14b of the Shipping Act requires that amer chant hedeprived of al normal economies which goalong with large jiMC



THE DUAL RATE CASES 43ness Animportant purpose of the Shipping Act istofacilitate the flmv of commerce and while itrecognizes that aproper conference system can contribute tothis end itdoes not undertake togive the conference prior cla imonall cargoes nor afford the conferences pro tection from apossible competition vVe therefore are requiring that all contracts hether or not they previously did soshall permit mer chants totransport cargoes ontheir owned vessels or onvessels chartered bythe merchant provided the term of the charter is6months or more By limiting this tocharters for periods of some duration the conferences are accorded reasonable protection from spot raiding of cargoes and merchants accorded the right toengage inbona fide proprietary carriage under reasonable conditions eGeographic scope of the contract Two questions have arisen inthese proceedings relative tothe geographic areas tobecovered bythe contracts The first isthe inclusion incontracts of commerce over which we have nodirect jurisdiction Some of the contracts require for example that the merchant promise exclusive patronage from or toports onone of the United States coasts and contiguous ports inCanada and or Mexico The argume nt has been made that because the Commission has nodirect regulation over non United States com merce Canada and Mexico should not beincluded inthe contracts presented tothe Commission for approval The purpose of the inclusion of these areas inasingle contract istoobligate merchants who desire dual rate contracts from or tothe United States toalso obligate themselves toexclusive patronage from or toports contiguous tothe United States This isanatural result of thefact that the conference offers service toall such ports Ifmei chants were permitted toobtain lower rates bypromising their exclusive patronage only from or toUnited States ports they could easily use nonconference vessels from or tonearby Canadian or l1exican ports and honor the contract only when itmet their convenience We there fore are permitting contracts toinclude Canada and or l1exico where these areas are included inthe service offered bythe conference The second question here concerns the inclusion inthe contract of foreign areas not presently served bytheconference vessels This question has arisen inconnection with foreign areas which arepres ently not being sented because of political reasons Examples of such areas are Communist China and Cuba The conferences have gen erally argued that they should bepermitted toinclude these areas intheir contracts inorder tofacilitate their resumption of service when political conditions permit vVe find noharm inpermitting such areas tobeincluded This inclusion will constitute nomore than socalled stand byauthority toreinstitute dual rate contracts at such time asservice isresumed 8FlfC



44FEDERAL MARITIME COMMISSION One of these cases presents anadditional related problem The proposed contract of the River Plate Brazil Conferences Docket No 1043 would include Great Lakes ports inaddition toUnited States Atlantic and Gulf ports when only one conference member serves Great Lakes ports and then with only one sailing per month during that part of the year that the Lakes are open tonavigation Under these circumstances asingle carrier would bepermitted the benefit of the full economic force behind the conference contract with the con ference assuch offering noservice tothe Great Lakes Or asthe Examiner stated inhis Initial Decision The proposed crJlltract isunjustly discriminatory because shippers must sub scribe toinadequate conference service out of the Great Lakes inorder toget needed contract rates from Atlantic and Gulf ports tVe therfore will not permit the contract of the River Plate and Brazil Conferences toinclude the Great Lakes Of course at such time asthe conference extends fuller service tothe Great Lakes itmay apply for permission toextend the scope of itscontract system 19fArbitration Most of the proposed contracts contain clauses which require or permit arbitration of disputes arising thereunder Some of the initial decisions have required that these clauses bequali fied sostopermit arbitration only of those matters falling outside the jurisdiction of the Commission This qualification issaid tobenecessary inorder toavoid conflict with section 22of the Shipping Act which provides That any person may file with the Commission Isworn complaint setting forth any violation of the Act Vliile we agree that the contract should not nor cannot oust the Commis sion from itsjurisdiction and duties under the Shipping Act limiting iarbitration only tomatters outside the jurisdiction of the Commission may bemore restrictive than isnecessary 20Arbitration hadeveloped asanefficient means of settling disputes under commercial contracts generally and would appear tobeanappropriate means of disposing of routine disputes which arise under dual rate contracts vVe there fore have noobjection toclauses which call for the arbitration of disputes provided they contain the following statement nothing herein shall deprive the Federal Maritime Commission of itsjurisdiction gOontract amendments and applicability of the Shipping Act Many of the proposed contracts contain clauses which acknowledge 19The Examiner would also withhold approval of the dual rate sstem astoAtlantic and Gulf ports unless the organic conference agreement were modified toeliminate the Great Lakes Itwould appear that this modification of the conference agreement isbetter treated outside this proceeding We are therefore not here requiring the modification of the conference agreement but rather will study the matter further with aview topossible future actIon lOSee Swift c00vFederaZ Maritime Oommission 306 F2d277 DCClr 1962 8FMC



THE DUAL RATE CASES 45that any amendments thereto are subject tothe approval of the Com mission Some conferences argue that such pro visions are unneces sary asthey merely state arequirement of lawInorder toavoid any misunderstanding onthe part of shipp ers who may inmany instances beunaware of the status of such agreements we are requiring that all contracts contain aprovision specifically stating that all modifications are subject tothe Commission sapproval For similar reasons we are also requiring that the contracts include aprovision acknowledging that interpretations thereof must bemade inthe light of the Shipping Act and the rules and regula tons of the Commission hOontracts of carriage Many of the proposed contracts contain provisions which state that contracts of carriage must bemade with the individual conference oarrier and that the other conference mem bers have noliability under such contracts of carriage These provi sions were generally approved bythe Examiners They appear tobeincluded merely toavoid any misunderstanding of the part of the mer chant regarding the fact that the merchant must make arrang ements with the individual conferenc members for the carriage of the specific cargoes andthat the conference asawhole does not assume the normal carrier liabilities of the member line under whose bill of lading the cargo moves As such they Reem proper and will bepermitted iOpen rates The conferences have generally sought inthese pro ceedings ameans whereby they could open rates onparticular COln modities tomeet temporary and abnormal competitive conditions without being considered tohave terminated their contracts astosuch commodities Merchants generally favored permitting conferences this flexibility Inaninterpretative ruling published March 21962 27FR2046 46CFR530 1we expressed the opinion that sec tion 14b app eared topreclude such flexibility Inretrospect and hav ing had the benefit of the views of all parties aswell asthe Examiners inthese proceedings we think that flexibility inthe opening of rates under proper safeguards ispermissible under the statute InDocket No 1111 and inthe other cases where the matter was at issue the Examiners generally found that ther evas ajustifiable need onthe part of the conferences for some flexibility inopening rates tomeet abnormal competitive conditions Itwas said that for the open ing of rates tobeof any benefit tothe conference itmust beable todososwiftly since one of the ohjectives thereof istoenable the indi vidual conference members tomove promptly inreducing rates tomeet the competition Inarapidly declining rate situation the conference machinery ISoften too unwieldy tokeep upwith the daytoday fluctu ations Vhile we donot suggest that the opening of rates isanaltruistic move itmust berecognized that inmany instances rates are opened inresponse tothe demands of contract shippers Ifthe dis sIfl1C



46FEDE RAL MARITIME COMMISSION parity between the conference contract rates and the rates of the car Iriel soutside the conference becomes too great shippers will soon aban don the conference service Tokeep upwith the rate fluctuations insome instances requires that rate fixing initiative bereturned tothe individual conference members Under the clause which we are approving and which was approved bythe examiners inDocket No 1111 the conference will bepermitted toopen rates without advance notice but the individual carrier mem Ibel swould not bepermitted tocharge rates inexcess of the last pub lished conference contract rate for aperiod of 90days aft er the rate has been opened Also the conference would have togive 90days notice of the return of the rate tothe conference dual rate system This clause was generally agreeable tothe conferences their only objection being that the limit onrate increases should be30rather than I90days 21The 90day requirement isnecessary however toassure that the opening of rates win not beused toaccomplish arate increase onless than the required notice Under the approved clause when arate isopened the contract shippers are released from their contract Iwith regard tothe particular commodity Inthese circumstances the conference carriers individually possess the initiative inmeeting the rates of the carriers outside the conference and must compete individ ually for the open rated cargo The approved clause further recognizes that merchants need advance notice that arate will bereturned tothe conference contract system and requires 90days notice of this event Tariff filings while rates are open would of course besubject tosection 18hThe following clause isapproved for use bythose conferences who Idesire toprovide intheir contracts for the opening of rates Our interpretative ruling of 1arch 21962 will bewithdrawn The Merchant and the Carriers recognize that mutual benefits are derived from freedom onthe part of the Carriers toopen rates where conditions inthe Trade require such action without thereby terminating the dual rate sys temasapplicable tothe commodity involved therefore itisagreed that the Conference tomeet the demands of the Merchants and of the Trade may sus pend the application of the contract astoany commodity through the opening of the rate onsuch commodity including opening subject tomaximum or mini mum rates provided that none of the Carriers during aperiod of ninety days after the date when the opening of such rate becomes effective shall quote arate inexcess of the Conference contract rate applicable tosuch commodity onthe effective date of the opening of the rate and provided further that the rate shall not thereafter beclosed and the comlllodity retu ned tothe application 2lAfewconferences initially sought approval of clauses which provided for socalled open dual rates Ihis innovation appears tohave becn offered asone means of uoiding our March 21962 ruling These conferences have indicated that aclause similar tothat which we are approving would also beagreeable tothem Under these circumstances itisnecessary that we discuss the merits and vices of such clauses 8FMC



THE DUAL RATE CASES 47of the contract system onless than ninety days notice bythe Carriers through the filing of contract non contract rates intheir UJ riff jOonditions beyond the control of the carriers The proposed contracts generally contain provisions which would permit the sus pension of service or rate increases onshort notice where abnormal conditions beyond the control of the carriers are present Both the words of the statute and itslegislative history indicate that the car riers were tobepermitted some flexibility under the contracts inextraordinary circumstances Provision 2of section 14b specifically acknowledges that under some circumstances the carriers would bepermitted toincrease rates onless than normal notice As originally passed bythe Senate this provision of the section expressly provided that the limit onrate increases was not toapply incases of war or other force majeure 107 Congo Rec 17946 et seq This phrase was deleted bythe IIouse Senate conferees 107 Congo Rec 19289 Although the Conference Report did not specifically discuss this deletion Senator Engle one of the confe ees explained onthe floor of the Senate that the Senate conferees agreed tothe deletion because itwas redundant Senator Engle explained that Such occurrences are always beyond the con trol of the contracting parties and therefore may not impose upon them obligations which they did not intend toassume w4en they made their contract 107 Congo Rec 19782 Inrecognition of this legislative history we are permitting con tract clauses which provide for exceptions tothe routine of the contract system inextraordinary circumstances First we are approving acontract provision which authorizes the complete suspension of the contract system under circumstances where war or other governmental action interferes with the service of the carriers This provision merely requires that the carriers notify the merchants of the suspension of the system and give 15days notice of the resumption of the system Those conferences or carriers which desire toprovide for this contingency intheir contracts shall use the following clause Inthe event of war hostilities warlike operations embargoes blockades reg ulations of any governmental authority pertaining thereto or any other official interferences with commercial intercourse arising from the above conditions which affect the operations of any of the Carriers inthe trade covered bythis Agreell1ent the Carrier or Carriers may suspend the effectiveness of this Agree ment with respect tothe operations affected and shall notify the Merchant of such suspension Upon cessation of any cause or causes of suspension set forth inthis article and invoked byany Carrier or Carriers said Carrier or Carriers shall forthwith reassume itsor their rights and obligations hereunder and notify the Merchant onfifteen 15days written notice that itssuspension isterminated Further inorder that the conference may ifitsodesires continue 8FMC



48FEDERAL MARITIME COMMISSION itscontract system notwithstanding waT or other governmental action which adversely affects carrier service and inrecognition that the costs and risks of service increase precipitously insuch circumstances we iare approving aclause which permits rate increases on15days notice insuch circumstances The approved clause would also permit the continuation of the contract system at higher rates imposed incom pliance with section 18bof the Shipping Act inother extraordinary Icircumstances which unduly impede or delay the carriers ervice IVhere rates are increased ineither of these situat ions the merchant isalso given the right tosuspend his obligations under the contract for the duration of such increases Those conferences or carriers which desire toprovide for rate increases insuch circumstances sha IIuse the following clause Inthe event of any of the conditions enumerated inArticle the clause set out above the carrier or carriers may increase any rate or rates affected thereby inorder tomeet such conditions inlieu of suspension Such increase or increases shall beonnot less than 15days written notice tothe merchant who may notify the carrier or carriers inwriting not less than 10days before increases are tobecome effective of itsintention tosuspend this Agreemen insofar assuch increase or increases isor are concerned and insuch event the Agreement shall besuspended asof the effective date of such increase or increases unless the carrier or carriers shall give written notice that such increase Ior increases have been rescinded and cancelled Inthe event of any extraordinary conditions not enumera ted inArticle the clause set out above which conditions may unduly impeq eobstruct or delay the obligations of the carrier or carriers the carrier or carriers may increase any rate or rates affected thereby inorder tomeet such conditions vrovided however that nothing inthis article shall beconstrued tolimit the provisions of Section 18bof the Shipping Act 1916 inregard tothe notice provisions of rate changes The merchant may not less than 10days before increases are tobecome effective notify the carrier or carriers that this agreement shall besuspended insofar asthe increases are concerned asof the Ieffective date of the increases unless the carrier or carriers shall give notice Ithat such increase or increases have been rescinded and cancelled DOCI ETNOS 1109 AND 1110 Some special comment isnecessary regarding the contract systems of Ipar Transport Limited No 1109 and DBTurkish Cargo Line No 1110 which are the only single carrier contract systems included inthese proceedings 22The only objection tothese individual carrier rate systems came from the Norch American fediterranea nFreight Conference which tosome extent parallels the service of Ipar and Turkish Cargo The Conference has also applied for permission touse adual rate contract The conference argues inthe main that two 22Ipar has given notice of cancellation of itsdual rate system However thIs can cellation does not become effective until April 61964 and therefore itscontract Isincluded herein 8lMC



THE DUAL RATE CASES 49dual rate contracts inthe same trade can only produce instability andchaos and therefore should not bepermitted The eonference also challenges the lawfltlness of individual earrier dua lrate systems There would appea rtobenodoubt that Public Law 87346 allows indi vidual carriers touse dual rate contraets under the same require ments asconferences Both inthe preamble toPublic Law 87346 and throughout section 14b the separate terms carrier and confer ence are used Tosay that asingle carriel isnevertheless tobedenied adual rate system where itisincompet ition with aconference istoread the word carrier out of the statute At least since 1914 ithas been recognized that conferences or rate fixing combinations bysome other name are the all but universal rule inforeign water borne commerce 23Thus itmust beconcluded that Congress inrepea tedly using the word earrier iptended todifferentiate and tosanction the same treatment for anindividual line asfor aeonference inthe matter of dual rate contracts We are therefore permitting the dual rate contract of these lines asmodified toconform with our findings astoall contracts DOCICET NO1092 As mentioned above one of these proceedings also involves the approval of anew conference agreement which would combine under asingle agreement several conferences inthe Pacific Coast Latin American Trade This new agreement Agreement No 8660 pro vides for the fixing of rates and practices inthe trade between Pacific Coast ports inthe United States and Canada onthe one hand and ports intheCaribbea nCentral America and South America excluding ports inBrazil Urugun yand Argentina onthe other The new eonference wo uld repla ce10currently existing conferences which embrace this trade area lheprimary objection toAgreement No 8660 isthat itwould con eentrate too much power inone conference Itshould benoted how ever that the purpose of the agreement istoincrease generally the ufficiency of conference administration The agreement isdivided into five trade areas three outbound from the United States and two inbound and only those carriers who provide service inthe particular tradearea Inay vote onrates and practices which apply tothat area Thus while the new agreement takes the place of 10currently existing agreements itcreates what amounts to5new conferences under asingleadministrati veoffice 23See Report onSteamship Agreements Affiliations inthe American Foreign Domc ticTrade of the House of Representatives Committee onthe Merchant Marine nnd Fisheries 63rd Cong No 4p415 1914 Generally known asthe AlexandeJ Rc port 8FMC



50FEDERAL MARITIME COMMISSION Verecognize that while the new agreement may promote adminis trative efficiency italso tosome extent provides greater control over Icompetition inthese trades However this particular consolidation Iof several conferences serving contiguous areas does not of itself appear tobeunlawful vVe perceive noundue increase incompetitive strength byreason of the arrangement We will therefore approve Agreement No 8660 Vewill also observe closely the future opera Ition under the agreement soastoinsure that the standards of section 15of the Shipping Act are met The use of adual rate contract bythe new conference presents aspecial problem however As discussed above the conference mem bers themselves have recognized that five separate trade areas are invol ved and that acarrier who does not serve aparticular trade should Inot bepermitted tocontrol the rates and practices inthat trade Yet ifthe conference ispermitted tooffer asingle dua rate contract which Iincludes all five of the traqe areas merchants will beforced toobligate Ithemselves toexclusive conference patronage intrade areas not desired inorder toobtain contract rates inatrade area where they feel the dual rate contract meets their needs This seems tousneither necessary nor fair We have approved the new agreement onthe ground that itislargely concerned with providing ameans of central administration for anumber of conferences Inkeeping with this we are approving the use of adual rate contract ineach of these five trade areas and merchants must beoffered the privilege of executing acontract for any or all of the trade areas asthey desire We find that itwould beboth contrary tothe public interest and detrimental tocommerce for the conference torequire that amerchant obligate himself toexclusive patronage inall of these trade areas inorder toobtain contract rates inasingle trade Any such requirement would of necessity bring into serious question the new conference arrangement itself Vhat we have said above inour general discussion of the express requirements of section 14b applies tothe contract form proposed bythis new conference and itsproposed contract will bemodified acordingly One intervener inDocket No 1092 argues that there isnoneed for the extension of the dual rate systenl toareas included inthe new conference agreement which are not now covered byexisting dual rate systems of the individual conferences Section 14b does not require that the conference demonstrate apositive need for the system asaprerequisite for approval Rather itauthorizes the use of dual rate contracts ifthey meet certain safeguards Moreover itappears that the requirements which we have here generally impo edonall con tracts satisfy most of this intervener sobjections



THE DUAL RATE CASES 51One other matter regarding the contract system of the new confer ence requires some discussion The tariffs of the conferences who are combining under the new agreement split their total charges for ocean freight into two parts One isasocalled freight rate which isinpayment for service from ship staclde at port of origin toship stackle at the destination port The other isasocalled handling charge which isinpayment for movement of the cargo from ship stackle toplace of rest onthe dock The conferences acknowledge that thehandling charge isacomponent part of the overall freight paid for transportation hile there would appear tobenothing insect ion 14b which would require that two levels of handling charges bestated byconferences using dual rate systenls itwould make folly of the section topermit conferences toavoid the rate stability or guar antee which the section assures contract shippers through the simple device of segregating into separate elements the prices charged for the total carrier sel vices Vhile we will not require the conferences tostate two levels of handling charges ill their tariffs they should beaware that they will not bepermitted toincrease their handling charges onless than the 90days notice required of carriers using dUel rate systems Verecognize that itmay take some time toaccomplish the details involved inthe dissolution of the 10separate conferences and infor ma lyorganizing the new conference apd that the dual rate contracts of the 8of the 10conferences which currently use contracts expire bythe terms of section 3of Public Law 87346 onApril 41964 The individual conferences will therefore beallowed touse the dual rate contract proposed bythe new conference asmodified herein until such time asthe new conference can beformally organized CONCLUSION The contracts submitted inthese proceedings modified asset out inthe orders attached hereto are found tocomply with the requirements of section 14b of the Shipping Act 1916 Provisions which have been found herein tobepermissible but not mandatory may beadded or deleted from the contracts asset out inthe attached orders 22before said contracts are tendered tomerchants for signing Oommissioner Patterson concurring and dissenting The following report covers what would bemy response toapplica tions filed pursuant tosection 14b of the Shipping Act 1916 Act by57conferences of carriers and one carrier inthe foreign commerce of the United States for permission touse 24types of contract forms to22Attachments omitted here duetolength 8FMC



52FEDERAL MARITIME COMMISSION betendered merchant shippers The proposed contract forms provide Ilower rates toashipper or consignee who agrees togive all or afixed portion of his patronage tosuch conferences or carriers and generally contain provisions which the applicants claim conform tothe descrip tion of such contracts insection 14b The contracts are referred togenerally hereafter asthe contracts Each application and itsannexed contract forms has been made the subject of adocketed proceeding todetermine whether the Com mission should permit the use of these standard form contracts sodrafted tomake them available toall shippers and consignees onequal terms and conditions Veare required togive permission touse unless the Commission finds that the contract amendment or modification ithereof will hedetrimental tothe commerce of the United States or contrary tothe public interest or unjustly discriminatory or unfair asbetween shippers exporters importers or ports or between exporters from the United States and their foreign competitors and ifthe contract amendment or modification expressly contains eight specific types of obligations Inperforming this function we have been authorized bysection 14b 9toapprove acontract contain ing such other provisions not inconsistent herewith asthe Conmlission shall require or peI1nit and bysection 3of Public Law 87346 toapprove disapprove cancel or Inodify all such agreements and amendments inaccordance with the provisions of this Act Public Law 87346 The purpose of these proceedings istocomply with this mandate and with the congressional directive tothe Commission insection 3that itshall approve disapprove cancel or modify contracts within the period ending April 31964 Acting pursuant tothese mandates the majority of the members of the CommisSion have required that each of the applicants contracts nlust bemodified toachieve confonnity with section 14b bythe use of Icertain required provisions and noothers and has ineffect declared invalid the applicants provisions onthe same subjects The majority snewly prescribed and required provisions are not found inany application for permission touse acontract submitted byrespondents nor have they been proposed bythe examiners and accepted byrespondents but have been conceived and adopted bythe majority for compulsory use None of the required provisions has been subjected toreview hearing or comment By this process the initiative for submitting acontract which we will permit tobeused Iistaken away from the applicants and isassumed bythe majority even though there isnofinding that the provisions they are toreplace have any of the prohibited effects referred tointhe first sentence of section 14b which were quoted above



THE DUAL RATE CASES 53hecongressional intent of section 14b asIsee itistoplace the llutlatlve for preparing acontract onthe applicant carriers or their conferences acting according totheir own commercial needs and toplace the burden of not permitting ieforbidding the use of acon tract 011 usafter we show the prohibited effects exist inany case or nonconformity with any of the eight conditions insection 14b Itisfrom this base that Iembarked onthe task of reviewing and considering whether or not topermit the use of contracts Dissent isbased onthe failure of the majority 1toconform tothe requirements of section 14b and of section 3of Public Law 87346 abydenying notice and hearing onfuture nonconforming proposals and bbyfailing tomeet the burden of showing how applicants donot conform before refusing topermit use of contracts 2toconform tothe requirements of section 4of the Administrative Procedure Act and 3tofollow congressional policy initstreatment of pro posed contracts 1aThe ignored statutory compulsions of section 14b are that carrier applied for contracts should not beprejudged but should bepermitted after notice and hearing ieadjudication unless the Commission finds aparticular contract will bedetrimental tocom merce or contrary tothe other standards listed or fails tocover expressly the enumerated subjects Ifwe say that each future contract nomatter what itcontains isnot tobepermitted without the pre scribed clauses we are making our order not after notice and hearing oneach contract but before ahearing thereon Notice and hearing with respect tofuture proposals has been denied because of the pres ently announced rule that only the required clauses will bepermitted hereafter Section 14b isbeing disregarded when the right of notice and hearing isforeclosed 1bThe requirements of section 14b inaproceeding toper mit the use of acontract or toforbid the use of acontract istoreview each applicant scontract onitsown merits one byone The purpose of these proceedings isnot toprescribe the use of the Com mission scontract byany particular applicant nor isittoperfect or rewrite contracts but only tomeasure each applicant scontract bystatutory tests and toforbid use after anadj udication ifthe meas ure isnot met Ifthe contract fails the Commission sorder may require other provisions asauthorized in9of section 14b or the Commission may modifyhy itsorder inaccordance with section 3of Public Law 87346 Before modifying or requiring something else however the Commission must show how the applicant scon tract has failed tomeet the measure The Commission has astatu tory obligation or burden todoat least this much The use of item 9providing that acontract may contain such other conditions 8FMC



54FEDE RAL MARITIME COMMISSION Iasthe Commission may require 01permit or of section 3directing the Commission within ayear toapprove disapprove or modify agree ments issimply auseful way of expediting anorder giving permis sion touse acontract instead of just forb dding various provisions anwasting time with repeated reapplications until apermissible contract isachieved The majority jllstifies ascansistent with the lawor asreasonahle the contract provisions ithas required assubstitutes for those apIplied far incontracts Itdoes not follaw that because agovernment required reasanable provision isconsistent with the lawall ather pravisions are autamatically cantrary tothe requirements of section 14b The burden toshow failure of ather provisians toconform rests onthe Comm issian before itmay exercise itsown judgment iThe majority has averlooked this essential procedural step 2Section 4of the Administrative Pracedure Act pravides that general natice of proposed rules shall bepublished and interested persons shall beafforded the oppartunity toparticipate inthe for mulatian of rules through the submission of views or comments before lules are adopted The majority byprescribing for the first time initsreport the only contract provisians that must beembodied inall future contracts before itwill permit the use of acantract has thereby made astatement af general applicability and future effect The presently prescribed provisions are for the guidance of the public ifany applicant wants toget permission touse acontract The panel af five examiners inDocket No 1111 understood hat they were doing inthis respect vhen they prescribed similar pravi sions the present proceeding isrulemaking innature Ialthough adjudicatary inform they said p62Inspite of their understanding they refused toalter their procedure however The Commission makes nOcomparahle acknowledgment but itsdeeds are consistent with such anunderstanding that itismaking rules There has been nogeneral notice puiblished that the prescribed pravisions were being considered and that int rested persons vere being given anopportunity toparticipate intheir formulation thraugh the submissian af views The anly effart inthis directian was inDacket NO983giving natice anMarch 211963 af arule making proceeding tocansider adaption af rules governing contract rate systems and including astandard fornl af dual rate exclusive patronage contract Camments were due on1ay 251963 These rules are still awaiting adoptian and they are not part of this pro ceeding The deficiency innatice isnot supplied bythe Orders of Investigation and Hearing inthe dockets herein because the anly purpose of such arders was toinitiate anadjudication of whether the particular contract met the requirements of section 14b and no8FMC



THE DUAL RATE ASES 55proposed rule was ever published inany of these notices The deci sion torequire prescribed provisions was made later but with nochange inthe orders of investigation nor publication of any notice or proposed rulemaking Except for interrogation inoral argument applicants have had noindication much less has the rest of the public had notice that the prescribed provisions would herequired Neither have other inter ested persons not respOJ dents or intervenors her ein had any oppor tunity toparticipate inthe formulation of these particular rule made provisions Itisnot considered that the provi ions of section 14b9or section 3of Public Law 87346 authorizing requirem ents and modifications incontracts supersede the mandate of section 4of the Administrative Procedure Act inregard toaneed for notice of propo edrulemaking astothe newly prescribed provisi ons having general applicability and future effect Item 9istoauthorize changes having particular applicability and present effect onspific contracts being considered for agrant of permission touse them There isnodoubt that Congress intended that we should establish standards for dual rate contracts and that we would beexpected topro vide astandard form of contract which all conferences might utilize asthe majority says Iamconfident that itwas equally expected that we would observe existing laws governing procedures tohefollowed inachieving the intended results The assertion of anexpectation byaCongressional Cammittee daes nat justify abandonment of exist ing prescriptians of lawCangressional expectations are not enaugh tarepeal sectian 4of the Administrative Procedure Act inregard tothese contracts The Cammittee sexpectatiqn was tobeaccomplished inour rulemaking Docket No 983 which isstill awaiting action bythe Cammission The desirability of uniform results isassigned asareasan far com pulsory rule made provisions Desirability however isnosubstitute for statutary compulsian The majority has committed afatal errar innat camplying with the Administrative Pracedure Act 3Lastly there isafundamental policy error inthe maj Ority sbase Of approach Itsbase point assumptian isthat there issomething absolute final or superior about what the Government prescribes when itadministers alawat least until the Government decides tamake achange This shauld not besoThe commercial trading context inwhich these cantracts are used cannot functian with such rigidity when there isany new development such assection 14b Inthe com mercial world the ability tochange obligations inresponse toexperienced needs after mutual consent within the guides put upbysec tion14b isanessential factaI of existence Cangress has carefully 8FMC



56FEDERAL MARITIME COMMISSION Iavoided imposing aninflexible revision of historically developed trad ing conditions but has only altered some of the conditions Why should we dowhat Congress has avoided Aperiod of adjustment within the guidelines of section 14b will berequired intraditional con tracting practices inworld wide trades Our job istoreview and pass onthe diverse forms of adjustment This adjustment should beal lowed ifpossible and should not beimmediately shut off and solidified iinto new rule imposed rigidities emanating from aGovernment agency at only one end of the trading route nomatter how high minded and superior the adjustInents may seem tousat the moment As apart of our program toreview applications for permission touse contracts pursuant tosection 14b itwas decided that there were five issues common toall application proceedings consequently their severance frOln existing application proceedings was ordered The Iissues were stated inthe order initiating Docket No 1111 asfollows DefinU ion ot Contra ct ShlJper aWhether the Commission should approve disapprove or require modifi cation of contract provisions requiring inclusion inthe contract of affiliates of the contract shipper or of other connected companies Contt act Shipper Commitment bTowhat degree ifany mayor should contracts exclude aportion of shipments commodities or shipments onowned or chartered vessels Lega ZRight toSelect the Cat rier cWhether the provision required bysection 14b3inall contracts tolimit the coverage of the contracts tothose goods of the contract shipper astothe shipment of which behas the legal right at the time of shipment toselect the carrier requires special language inthe contracts inorder toavoid unIcertainty and potential disputes astothe obligations of the merchant or whether the language of section 14b3should beincorporated verbatim inthe contracts Not ice Di scZ081tre and B1f rden ot Proot dWhether the Com mission should approve disapprove or require modifi cation of contract provisions imposing notice and disclosure requirements upon the contract shipper inthe event of non conference shipments or of suspected or alleged breach of contract and provisions relating tothe burden of proof astowhether hehas violated the contract T61 mination tor Bt each eThether the contracts should permit carriers or conferences toterminate Iindividual contracts for breach or alleged breach of contract bythe merchant Aseparate proceeding was docketed toconsider the above issues and apanel of five examiners has served aninitial decision giving itsanswers tothe five questions The issues described inaand care discussed together inthe majority sreport under the heading Legal Right toSelect the oIl111



THE DUAL RATE CASES 57Carrier For conveniellce the discussion herein isreseparated into two parts called the legal rights issue and the affiliates Issue Diss ent istothe majority sconclusions onboth these issues 1The legal rights issue After the contract shipper has been determined section 14b 3requires tha tthe contract cover only those goods of such shipper astothe shipment of which hehas the legal right at the time of shipment toselect the carrier The legal right toselect defines the goods sub ject tothe contract obligation The right toselect must bedetermined later at the time of shipment byexternal evidence inaspecific trans action The external evidence relat estoarrangements the contract shipper or merchant asheiscalled inmany of the contracts nlakes later onwith the persons towhom the goods are sold or with the persons financing the sale of the goods subject toshipment The majority has resolved the problems connected with the necessi ties of such later determination onevidence bythe apparently simple expedient of drafting afive paragraph section of which four para graphs will berequired inall contracts and afifth containing two subparagraphs that may heused bythose conferences which desire aprovision which raises apresumption where the signatory merchant isnamed inthe bill of lading or export declaration or participates inthe ocean routing After reading these prescribed paragraphs the parties toacontract will still have the practical problem of locating the legal right toselect the carrier The majority has prescribed four paragraphs using the statutory terms legal right the very terms needing definition and then has made optional the use of the fifth paragra phdefining how the legal right might bedetermined At the moment of providing auseful guide itbacks avay from the last step with only anoptional provision The reasons for adissent from all compulsory requirements have already been stated but Ifurther dissent from the decision topermit the optional paragraph only and noother asasolut ion tothis problem Inreality avery restricted choice isgiven bythe option because vari ations of the option are not permitted NIany applicants submitted what should bepermissible variations The optional paragraphs resolved the evidence problem bypro viding the Merchant shall bedeemed prima facie tohave the legal right ifhearranged the ocean shipment or ifhis name appears onthe bill of lading or export declaration asshipper There isnoobjection tothe use of his name On the bill of lading or export dec laration asevidence nor inparticipation inarrangements There isobjection tothe prima facie test which restricts the parties toanillusory and unworkable guide Yhat isprima facie isat best indefinite but some lack of clarity 8FMC



58FEDERAL MARITIME COMMISSION inthe mandated paragraph isdispelled bythe majority sdisclosure of what ithas inmind when ituses the term We are therefore approv ing acontract provision which will raise arebuttable presumption asitwere that the merchant possessed the legal right at the time of ship p1ent toselect the ocean carrier Those who desire some provision relating topresumptions may use itArebuttable pre isumption isthe true basis of the optional provision and isatrue lrevelation of what ismeant byprima facie Applicants who donot desire such aprovision relating topresumption but desire instead some other objective way of fixing the evidence have noother choice Many such provisions were applied for The choice has been denied ithem with nofinding that other alternatives have any of the effects prohibited bythe first sentence of section 14b All the majority does isannounce itsresults without providing any consecutively thought out linkage tothe statute Itisentirely consistent with section 14b 3onthe cont rary tofind that there isacompelling public interest and advantage tocommerce inletting the bill of lading point tothe true selector of the carrier bymeans of contract provisions which deem the merchant tohave the legal right toselect ifhis name appears nthe carrier sbill of lading asshipper The statute makes itnecessary todetermine the fact of who has the legal right toselect the carrier This simply means that there must beIafinding of fact based onevidence not that anyone has toestablish final truth The latter israrely known The evidence need only show what asapractical matter can bedetermined astothe identity of the shipper inany particular shipment As apractical matter taking the evidence of what carrier sbill of lading form has been chosen what the merchant himself intends and has written onthe bill of lading and what isaccepted bythe master of the ship asshown byhis signa ture simply provides aclear definite standard bywhich tomeasure performance 1Vhat ismore the proposed provision isknown ahead of time and will guide the parties action sothat their business conduct may bebased onaknown test Both merchant and carrier know ahead of time that ifaperson iscalled ashipper onthe bill of lading then hewill beone under the contract The need for presuming later can beavoided The test isconsistent with reality Implicit but not stated inthe prescribed provision ifused isanassumption that itiswrong todeem the shipper onthe bill of lading tobethe shipper under the contract ifthis isaconclusive presumption Sothe majority has set about reversing this presumption and substitut ing arebuttable one with the words deemed prima facie Itisassumed that the right toselect the carrier isanabstraction which somehow becomes reality and truth after presumption and rebuttal 8FlfC



THE DUAL RATE CASES 59This seems toassume further that you can take the legal right tomake achoice or toselect and consider the act of choosing apart from other manifestat ions of power and conduct inthe business world byrebutting and counter rebutting your way tothe truth 1any con ferenceprovisions examined avoid this bymaking conduct the guide The many respondents inthese proceedings ho111acle conduct the guide did sobyapplyil1g for permission touse contracts which make itabreach of contract ifthe merchant ships onnoncontraC tships and his name shows uponabill of lading asthe shipper These contract provisions are frozen out without any finding that they are detrimental tothe commerce or contrary toany other prohibition of section 14b All the applicants have done istosay that ifmerchants have used their power and then have done certain things inabusiness transaction dealing with the sale of goods and ifasaresult someone sname gets shown asashipper onthe bill of lading then these actions constit ute substantial evidence inthat particular transaction that the person named really isthe shipper who selected the carrier Then itispro vided that the name typed inonabill of lading form opposite the word shipper which has been onall bill of lading forms Ihave seen shall also mean that person had the legal right itmeans theevidence issosubstantial that itwill overcome any other evidence astowho isthe shipper with alegal right toselect acarrier The advantage tocommerce insuch provisions isfirst that they recognize that the basic problem isone of proof where nothing issaid ahead of time about the right toselect the carrier and they fill inthe gap and second that they will bring added cert ainty toanarea of past misunderstanding between carriers and merchants Tounderstand how the gap inproof issupplied and how itcan pro vide advance warning tomerchants we may start with the premise that the term shipper means the person who ships who sends goods ontheir journey byhaving them placed onboard aship 1yunderstand ing isshared bythe witness who testified inDocket No 1111 astofinancing asfollows QYou have referred anumber of times toshipper testimony and Iamwondering ifyou can tell uswhat you mean when you say shipper AWhen Irefer toashipper Iwas referring toacotton merchant merchan diser of cotton who isinthe exporting business and hewould bethe shipper QIsitcorrect tosay you mean the exporter asopposed tothe foreign consignee ADefinitely Ashipper will bethe merchant himself QIsthat your understanding that that isthe usual usage of the term inthe trade AIwould say yes the shipper would bethe man that exports the cotton and presumably would bethe man who sold the cotton 8FMC



60FEDERAL MARITIME COMMISSION Transcri pt p2467 line 25and p2468 lines 113The under tandings reflected above derive support from the ordinary dictionary definition which ought todohere asconfirmation of our respective understanding one who ships goods broadly one who sends goods byany form of conveyance iInocean transportation such person customarily and absent aspecial agreement selects the conveyance inthis case aship bymaking arrangements commonly called booking with the carrier which Iprovides the required ocean transportation Ifablank line for the insertion of aname onabill of lading aftel the word shipper isfilled inbythe insertion of aperson or company sIname absent any other qualification and taking such writing at face Ivalue one would conclude that the person who made Out the form and called himself ashipper was the one who selected the conveying carrier As one of the attorneys being examined inDocket No 1111 said The appearance of his name asshipper onthe bill of lading necessarily nleans that heisasserting and exercising control over the movement of those goods ifitsanauthorized assertion of control over the goods hehas the right toselect the carrier and has exercised itbybooking the cargo Vol 3Transcript p30Such aper son usually arranges or participates inthe arrangements for the ocean shipment inother words Before amerchant prepares abill of lading hemust decide which carrier sbill of lading form istobeused After hedecides hemust gi einstruction that abill of lading form with the selected carrier sname printed at the top beused and that the leading marks necessary foOl identification of the goods or other identifying symbols onthe packages containing the property hehas sold bewritten onthe face of the form along with his name opposite the word shipper tothe extent required bythe Carriage of Goods bySea Act 1By this conduct and 1April 161936 c229 349Stat 1208 46VSC1303 Section 3provides 12Con ten tsof bill 3After receiving the goods into his charge the carrIer or the master or agent of the carrier shall ondemand of the shipper issue tothe shipper abill of lading showing among other things aThe leading marks necessary for identification of the goods asthe same are fur nished inwriting bythe shipper before the loading of such goods starts provided such marks are stamped or otherwise shown clearly upon the goods ifuncovered or onthe Icases or coverings inwhich suchgoods are contained insuch amanner asshould ordi narily remain legible until the end of the voyage bEither the number of packages or pieces or the quantity or weight asthe case Dlay beasfurnished inwriting bythe shipper Ihelawdoes not require the shipper tofurnish inwriting the name of the vessel dates ports or the shipper sor consignor sor the consignee snames and addresse butbycustom this Information iswritten inat the same time asthe cargo information isfurnished 8FlIC



THE DUAL RATE CASES 61bythis exercise of power the merchant makes achoice whether hedoes soasagent or principal Vhen the merchant instructs that his name beused asshipp er inthe car rier sbill of lading and his property bedescribed therein hehas at that moment participated inthe arrange ment for ocean shipment and has asserted aright tochoose acarrier Itistoavoid the consequences of this choice that contract shippers who have divested themselves of the right toselect try tosubtract from the implications of the proof supplied bythe shipper designation of abill of lading sothat itwill nolonger supply proof that they exercised any right toselect Tojustify the subtraction itispointed out that many other business practices depend upon the presence of the merchant sname asshipper inthe bill of lading even though hemay nolonger exercise the right toselect The normal or prima facie conclusion about what the shipper designation proves may hedistorted bythese other business prac tices Such practices ashaving aspecial agreement covering the conditions of sale pricing and financing security arrangements influence the location of the power toselect the carrier The power toselect may beremoved from the person whose name appears onthe goods asshipper Nevertheless the customary practice inbanking isthat the beneficiary should appear asshipper inabill of lading Docket No 1111 Exhibit 41and Transcript p2462 Testimony of Richards and p2463 lines 5102466 lines 115and 2478 lines 713The beneficiary isthe person who gets the money for the sale price Inbanking transactions the letter of credit may control the choice of the carrier but what goes inthe bill of lading may beless adjusta ble because of the requirements of the Carriage of Goods bySea Act The terms of the letter of credit however are subject tonegotiation onthese subjects Transcript p2478 lines 14252479 lines 118and 2481 lines 1724Government pro grams are also influential The Government sCommodity Credit Corporation requirements for another example create distortions bymaking the exporter produce anonboard bill of lading inhis name inorder toreceive the payment inkind certificates or tosatisfy the bonded obligation toexport the cotton under the cotton export sales prograni Awitness also stated Itisamatter of virtual necessity therefore that the USshipper sname appear onanonboard bill of lading regardless of whether hehas any control or right tocontrol the shipment Docket No 1111 Exhibit 45pp2and 3Statement of Eric AOatmur American Cotton Shippers Associa tion Supporting references were also made toUSDepartment of Agriculture Commodity Credit Corporation Announcement CNEX18section IID3paragraph 6signed byRaymond Alones Administrator FASand toUnited States Department of Agri QWU



62FEDE RAL MARITIME COMMISSION culture Agricultural Stabilization and Conservation Service Pay ment inlCind Regulations Article 7chaptBrXIV Commodity ICredit Corporation subchapter CExport Programs Part 1482 Cotton section 1482 610 par csigned and dated June 191963 iby HDGodf rey Exec Vice Pres CCC This testimony and Ithese regulations prove ifanything that either the reported prac jtices have nothing todowith carrier selection or tothe extent they Ido have aninfluence they require distortion of traditional under standings based onthe usual attributes of power inthe shipper status Section 14b recognizes this aspect of power when itrefers toacontract shipper who permits himself tobedivested of the legal right toselect the carrier Implicit here isrecognition of aneed todivest the usual power tochoose Ifthe divesting occurs the evidence should show that when the fact of choice changes the appearance of choice should also change rather than remain deceptive lythe same simply toaccommodate tothe lack of adaptability of letters of credit and governmental regulations Ineffect there isacommercially accepted practice at least where abeneficiary or exporter does not select the carrier of distorting the proof about the usual powers of the shipper named inthe bill of lad ing This may bedone tocarry out the terms of aletter of credit or toaccommodate govermnental regulations but itisat variance with the normally understood facts asthe bill of lading terms show them The foregoing considerations tothe contrary there are good rea sons why acommon understanding of the term shipper should not bedistorted byallowing acontract shipper who divests himself of the right toselect toremain ashipper onabill of lading 1Vhen we deal with the information onthe face of abill of lading veare not dealing with legal subtleties but with general understand iugs of people inshipping departments of exporters who make out the documents of people onthe docks who read the bill of lading The shipper isnot helpless and has full control over this informa tion under the Carriage of Goods bySea Act aswell asbyhis own conduct Ifhehas changed his rights or status heisthe one toknow about itand tell the carrier He can dothis since bylawthe shipper or exporter must prepare the bill of lading and should underwri tethe accuracy of the information Accordingly itisimportant that the Commission impose onshippers ahigh degree of care and establish communly accepted understandings toserve asproofs useful inadministering contracts affecting the commerce of theUnited States Ifthe bill of lading istobeareliable shipping document Isee noreason why the Commission should allow the plain meaning of the bill of lading tobedistorted simply tofacilitate financing or toacQ1i Ur



THE DUAL RATE CASES 63commodate governmental regulations particularly where anelement of deception may occur On the contrary the integrity of the bill of lading should bepreserved and other commercial practices should beadapted byrevisions inletters of credit or inregulations The bill of lading ifitisanaccurate shipping document should provide valid proof for the purpose of determining whether or not there has been performance of the merchant scontract These two documents aswell aswhat ismarked onthe cargo packages should beall con sistent with each other This can beaccomplished byexporting mer chants keeping their names off the bill of lading when they are not carrier slecting shippers Ifmerchants cue not accurate about their shipper status inthe bill of lading then they must either take the consequences of the factual representations for the purpose of per forming the merchant scontract or prove beyond adoubt that amis take was made One witness said difficulty arises when another carrier isspe ified bythe buyer and aconference attempts toapply arule at variance with the terms of sale which gives the buyer control of the carrier The difficulty vanishes however ifthe merchant seller does not agree toassume obligations at variance with the terms of his exclusive patronage contract Itisnot the conference sattempt toapply arule at variance with the terms of sale that creates the difficulty but the seller schoosing terms of sale wherein heacts asbuyer sagent inselecting the carrier contrary tohis obligation asamerchant and the seller sactivity inpreparing the bill of lading The buyer con sistently with section 14b may reserve the right toselect the carrier and the merchant may relinquish the right but the buyer must dosoindependently and may not involve the merchant inthe selection and the merchant must stay out of the activity surrounding the choice of the carrier There isnointerference here with sales contracts but only arequirement that the merchant make his actions and his papers consistent with his choice not toassume the shipper sright toselect the carrier Ifamerchant wants toretain control of the goods asagainst the buyer for security purposes then hemay not give uptothe buyer one of the chief attributes of ownership the power tocon trol the choice of acarrier and may not disguise the relinquishment bycontinuing tocall himself ashipper toavoid obligations under the merchant scontract The majority refers tothe House Committee Heport and also requires that nothing inacontract shall require the merchant toforego asale unless the shipment ismade byaconference vessel Reference ismade topage 9of the House Report onsection 14b berore enactment That the Report said was that itsprovision prohibits aconference 01carrier from requiring acontract signatory toforego asale unless 1i M0



64FEDERAL MARITIME COMMISSION shipment ismade via conference vessels The contracts revie wed donot require forgoing asale sothe prohibition issatisfied Merchants are still free tomake any type of sale they want All they have todoisprepare aprecise bill of lading and stay out of the arrangements for ocean shipment Provisions along the lines discussed are also consistent with past decisions of this agency and conform tothe congressional intent of section 14b The proposed shipper test isconsistent with at least tyOdecisions of the Comlnission or itspredecessors wherein resort was had tothe Ibill of lading toprove who was the shipper The former Board said 7edeem ithighly desirable that simple tests and standards beapplica ble indetermining when agiven shipment isor isnot covered bythe shipper sagreement Tothis end we consider that the con itract should indicate that the person indicated asshipper inthe ocean bill of lading shall bedeemed tobethe shipper InTheMatter of The Statement of Japan Atlantic Gulf Freight Oonference Filed Under General 01der 761955 4FMB706 740 reversed Isbrandt sen 001npany vUnited States USApp DC1956 239 F2d933 aft d356 US481 The above state ment was not involved inthe reversal The Board also had the following toSlyRespondents claim that Isbrandtsen isnot ashipper and therefore can not claim that hehas been discriminated against asashipp er Isbrandtsen sname appears asashipper onthe bills of lading inevidence Isb1 andtsen 00Inc et al vStates MariJne et al 6FMC 422 at 447 1961 aff d313 F2d906 certiorari denied 374 US831 1963 The proposed solution consistent with these past decisions contrib utes apractical solution of the difficult problem of deciding among Iopposing positions who selects the carrier inany given case Rec onciliation of competing claims was described asfollows inthe Report of the Committee on1erchant Marine and Fisheries toaccompany HR6775 which later became sction 14b ISome shippers complained that afewconferences were extreme intheir demands oncontract shipments requiring shippers touse conference vessels even ifthe shipper had nolegal right tochoose the carrier On the other hand steamship companies also complained that unscrupulous shippers would use conference vessels at the contract rates when itsuited them or ship bynonconference lines without loss of contract rights merely bychanging the terms of sale Itwas extremely difficult toreconcile the two opposing requirements of this basic feature of the shipping contract 87th Cong 1st Sess Report No 498 p9Index toLegislative History of the SteamShip Oonference Dual Rate Law p120 87th Cong 2nd Sess Senate Doc No 100 These comments reflect along standing controversy over whether certain shipments notably those consisting of goods sold onfreight onboard or freight at side of ship terms were covered byexclusive otl



THE DUAL RATE CASES 65patronage contracts Itwas hoped the proposed language of section 14b 3would help resolve these disputes Still the probleIn of proof of the right toselect the carrier remained The bill of Iading shipper test appeared tooffer away out onthe ground that the bill of lading corl ect lypoints tothe true shipper who selects the carrier 1frequent argument we heard was that the record amply demon strates that the question of who has the legal right toselect has nothing todowith whose name appears onthe bill of lading or Jvho arranges the shipment This isundoubtedly true but itdoes not preclude action byuswhich makes the act of selection have something todowith whose name gets onthe bill of lading Another point tomake isthat the mercha nt does have something todowith the selection and his lUune isthere because of his activities and because hewants bene fits inconsistent with such activities The merchant does have achoice astowhether hewill act asagent for someone who isnot aparty tothe contract Ifthe agency requires the merchant todeliver goods toanonconference vessel and the securing of abill of lading naming the merchant asshipper the agency isinconsistent with the con tractual obligations tothe conference and should not beaccepted byhimItvas hoped that the Commission would provide some help inreconciling the two opposing requirements referred tobythe Conl mittee but itisfeared the majority has left usjust asfar from asolution asever because itsprima facie provision actually will beproductive of delays arguments and controversies The provision istoo indefinite for practical purposes Ideally acontract should bedra fted sothat the actions constituting performance can betested byobjective standards Itshould bewrit ten interms of future acts Itshould require people todospecific things at certain times and inaprescribed manner Acontract which isnot specific and cert ain astothe ations required may fail for want of definiteness or impossibility of ascertainment of the required per forma nce Making lega rules ofevidence such asprima facie and legal conclusions such aslegal right the subject of acontract obli gation does not meet the conditions of obj ecti vity and definiteness They only postpone ascertainment of the facts which should bespeedily ascert ainable inthe commercial world Acontract which ma kes the ascel tainment of performance depend onapresumption subject torebuttal or onalegal right simply converts the test of per forma nce int oclaims and counter claims Aright of rebuttal invites denial that one had alegal right itself anintangible concept and leads tofurther rebuttal astothe contrary of the contrary etc The proofs of carrier selection will have toconsist of amiscellany of cables 8l1C



66FEDERAL MARITIME COMMISSION shipping papers half remembered telephone conversations oral testi mony correspondence both available and unavailable and ahost of who struck John arguments bymerchants about who was toselect the carrier and when and how hewas todoitIwould reject this pro gram of shifting rebuttals infavor of apractical objective standard The substitute language bygiving the appearance of proof when Iitrefers tothe shipper test and bytaking the test away with the Irebuttal right leaves usjust where yeyere before Congress acted inthe middle of anargument over the merchant sshifting status IVeare furthermore right back where yestarted with nopractical objective means of precluding what hearing counsel described asthe even more odious practice of having the merchant make anoncon ference shipment for the nonsigl1atory and claim itwas not his ship Iment even though heisnamed asshipper because bythe terms of sale Ihedid not have the legal right toselect the carrier The prima facie provision gives such aclaim adignity itYQuld not othenyise have The need for anobjective standard issocompelling that the biIl of lading shipper test might well beapplied asaconclusive test For these reasons Ithink the proposed requirement iscontrary tothe public interest and detrimental tothe commerce of the United States 2The affiliates issue Inaneffort todefine the persons tobeobligated asall shippers and consignees the terms used inthe first sentence of section 14b and tobecome the contract shipper under item 3of section 14b some contracts proposed tocover the Merchant itsagents and itssubsidiary associated or parent companies This was called for con venience the all affiliates clause Other contracts proposed tocover only the shipper named at the end of the contract above the space for the signature the contract referred toitistobenoted also con tained anunclear undefined reference toevasion bysubsidiaries Between these extremes were various provisions attempting todefine the extent of corporate control which would cause the contract sobli gations toapply toamerchant Each should bepotentially permis sible without prejudgment Inthe inbound trading contracts the provision should take into consideration the laws and customs of the foreign areas where the signatory merchants would belocated Inthe outbound trading contracts the provision should accommodate itself tocontemporary corporate organization and control inthis coun tryand of each signatory speculiar situation The majority does not permit such flexibility There isnodifficulty insaying that the all affiliate clause incon tracts with USmerchants iscontrary tothe public interest because QW1fr



THE DUAL RATE CASES 67itisuncert ain astoitsapplicability and therefore productive of dIsputes delaymg expeditious closing of transactions 2itisoppressive initsopera tion bybinding companies having little commer cial identity of interest with the signatory company and 3itwill not accomplish itsprofessed objective of preventing fraud and evasion bymerchants Ifanything the broad clause will invite fraud byitsextreme demands Evasion like bad morality isnot stopped byprivate contract any more than bylaws Short of anall affiliates clause any affiliate provision should bepermitted which confines the corporate affiliates tobebound tothose over which the signatory mer chant exercises effective working control over management decisions affecting ocean transportation tobeascertained bytests tobenego tiated or such companies decided upon through negotiation before the contract issigned asare named inthe contract at the end under the signatures or elsewhere The latter will assure certainty astothe meeting of the minds of the parties astojust what entities are tobeobligated Under either guide there isnoimpediment tothe con ference seeking aseparate contract with those affiliates which the mer chant excludes from the listing onhis contract These standards havebeen applied inthe review of the contracts further oninthis report The issues described inbof the order initiating Docket No 1111 are discussed inthe majority sreport under the heading Merchant sright touse owned or chartered vessels Iconcur with the majority sconclusion that contracts should allow carriage onowned or chartered vessels of merchants and that there should beasix months or more charter requirement The issues described indof the order initiating Docket No 1111 are discussed inthe majority sreport under the two headings Dis closure bymerchant of facts relative tothe routing of aparticular shipment and Burden of proof Iconcur generally with the majority sconclusion that we should not permit use of any provision which requires the merchant tosustain the burden of proof of inno cence of carrier claims of breach of contract The merchant may berequired tomake relevant papers such asbills of lading available and todisprove established evidence of breach of contract but nomore That should bepermitted or forbidden inany case should depend onthe applicant scontract proposals The issues described ineof the order initiating Docket No 1111 are discussed inthe majority srepo rtunder the heading Damages for Breach Authority tonot permit clauses which suspend amer chant srights but continue his obligations asanadditional penalty Tor breach of his contract isasserted based onderivation from astate ment inaSenate Committee report Such astatement isnot lawand Q1i M0



68FEDERAL MARITIl 1ECOMMISSION insofar asthe portion quoted bythe majority says the bill that became section 14b would allow nosuch penalties itisinerror Dis sent istothe majority sdecision toforbid any reasonable termination or penalty provision toenforce damages for breach provisions Areasonable termination provision isone which gives the confer ences aright toterminate aIter anarbitration followed byafinding that abreach of contract isproven and arefusal topay assessed dam ages Aprovision that ifthe merchant who has breached his contract or who has refused toadjudieate aclaimed breach and does not pay promptly the liquidated damages due or ifhebreaches his contract twice inayear his contract shall beterminated and thereafter berequired topay the non contract rate isalso reasonable and should beIpermissible ifsome means of establishing the breach besides amere assertion bythe carrier isprovided ProiVisions which penalize bykeeping the merehant obligated assessing damages and suspending his rights toreduced rates might bepermissible ifsuspension islimited until damages are paid or the dispute adjudicated and ifthere isprovision for arefund with interest ifthe adjudication goes against the conference Iwould permit but the majority would not permit these provisions or variations thereof whieh onexamination and anal ysis were shown not toinvolve the prohibited effects of section 14b The majority makes none of the necessary findings astoprohibited effects and justifies itsconclusion solely onaninterpretation of sec tion 14b 5apparently supported bylegislative intent asanaid tostatutory construction Itisimpossible for me toequate the statutory limitation ondam ages initem 5recoverable for breach with aprovision concerning what happens when amerchant breaches his contract or refuses topay damages assessed and concurrently refuses toadjudicate the dis pute We should distinguish between damages and penalties Re fusal toallow such penalties which have nothing todowith the measurement of damages would have toheexpressly enacted into lawtobebinding onthe Commission The added prohibition was not put inthe lawand may not beput there where the legislative intent issoclearly absent The majority suse of statements showing legis lative intent asanaid tostatutory construction isapplicable only where there isanambiguity about the words of the enacted lawThere isnosuch ambiguity here The damage limitation isclear and may not bestretched todisallow additional penalties for refusal topay damages or toadjudicate disputes Therefore this statement provides nobasis for denying anapplicant permission touse other types of penalty provisions for refusal toadjudicate or topay The Senate Committee sopinion that the bill would allow nosuch penalties 8FMC



THE DUAL RATE CASES 69never found itsway into the lawand we should not put the prohibition inthe lawifCongress didn tThe majority also discusses asgeneralized issues several additional issues tothe five referred tothe panel of examiners inDocket No 111l These issues relate to1prompt release of shippers fronl exclusive patronage contract obligations ifthe conference cannot furnish trans portation when needed 2aprohibition against rate increases before at least 90days after arate becomes effective 3aprohibition against requiring shippers todivert shipments from anatural routing togive patronage 4alimitation onthe amount of damages charge able for breach Of contract 5the right of the shippe rtocancel his contract on90days notice 6the amount of the differential between contract and noncontract rates and 7exclusion of certain bulk car goes from exclusive patronage contract obligations Without agreeing with the reasoning concurrence with the maj 01itysconclusions inregard toitems 135and 6ispossible except of course tothe majority srequirement for the use of standard provisions onthe above subjects With regard toitem 2itisimpossible toread inany Overriding intent of the statute that aprohibiti onagainst anincrease before areasonable period but innocase less than 90days istranslatable into a90day notice requirement for rates subject tocontracts The stat utory notice provisions of section 18b2speak for themselves and are all the lawrequires No contract provision isneeded covering such provisions The required 90day notice clause requires more than what the Commission may permit applicants touse vVith regard toitem 4there isadiscussion below indicating the belief that suspensions of rights while continuing amerchant sobli gations and similar penalties for breaches of contract which are dis tinguishable from damages are normal and permissible methods for enforcing contract obligations Penalty provisions may hepermitted aslong asthey donot automatically invoke the penalty and require the merchant tosustain the burden Of proof of innocence simply On the basis of acarrier sclaim of breach of contract Lastly with respect toiteln 7we have noauthority tomake ageneral exclusion of liquid bulk petroleum products inless than full shipload lots The statute says the exclusion of commodities must beall owed bythe Commission upon afinding that economic factors sowarrant Economic factors inany given trade covered byacontract must belooked into and aspecific finding made instead of the proposed across the board exclusion The need for findings cannot beavoided bystatutory interpretation involving speculation astowhat Congress intended 8FifC



70FEDERAL MARITIME COMMISSION The following conclusions astowhether or not the Commission should permit the use of specific contracts are subj ect tothe foregoing reservations astothe interpretation of section 14b even though not expressly referred tointhe text that fo11o ws Inthe third part of this dissent echof the 24types of contract forms isreviewed and conclusions made astowhether we should permit itsuse Such procedure isrequired asaconsequence of the Ibelief that under section 14b the Commission sduty toeach applicant istogive individual consideration toitscontract and that the majority has not discharged this duty properly The contracts are taken upinthe order of dates onwhich the examiner served his opinion onthe contracts The contracts subjected tothis review are the contracts initially Isubmitted bythe applicants plus the modifications made asof the iclose of the hearing with anapplicant sconsent and plus the modi fications made after the examiner sdecision with the applicant scon sent asevidenced byafailure toexcept tothe modifications The following opinions astothe permissibility of these contracts are qualified bythe preceding observations onthe generalized issues applica ble tocontracts Docket LV081033 10341037 1039 Four conferences applied for permission touse one contract form for trading from North Atlantic ports toFrench ports Mediterranean ports Baltic pOlts and United IGngdom ports inEurope The applicants contract inArticle 1aasIunderstand itrequires the parties tonegotiate and agree tothe affiliates tobeobligated and toname them inanAppendix Abefore the contract issigned Disagreement later over the exclusion of anaffiliate may not bemade the subj ct of abreach of contract action ifthe contract istobepermissible Additionally Article 1aiii makes the merchant list inAppendix Ball other affiliates not tobeobligated The latter requirement according tothe record istoassist the conference insolicitation for cargo Such purpose issoremote from the purposes of section 14b and soburdensome onmerchants partleularly the large corporate complexes that itisconsidered adetriment tocommerce and should not bepermitted Article 1cconforms generally tosection 14b 8and excludes liquid bulk cargoes but also includes petroleum products Inless than ship load lot sThe examiner inresponse toanintervenor spresentation found that economic factors warrante dthe exclusion of petroleum products asauthorized byitem 8Technical factors differentiating theloading handling transporting and unloading of petroleum oroducts from other types of packaged commodities were proven



THE DUAL RATE CASES 71Teclmical factors are not economic factors nevertheless the tech nical factors shown have aneconomic effect onthe costs of loading storing and berthing of ships and ontheir handling and storage facilities toaccommodate the needs of petroleum shippers sufficiently tosustain the examiner sfinding that economic factors warranted arevision of this contract The examiner srevision issustainable onthe facts of these dockets Article 5requires amerchant toapply toall carriers for space but the examiner changed this torequire application toone or more carriers The all isexcessively burdensome toamerchant thus adetriment tocommerce and we should not permit the all carrier application for space Article 8makes the merchant prove simply onthe basis of aques tion arising that hedid not divest himself of the right toselect acarrier The conference under Article 7obligates the merchant tomake records available and the addition of aburden of disproof inresponse toaquestion alone contrary tothe normal rule that the person making the charge has the burden of proof isoppressive tothe point of being against the public interest The examiner srefusal topermit Article 8should besustained Except asnoted with respect toArticles 15and 8we should per mit the use of the contract inthe above dockets Docket Nos 1055 1056 Two conferences applied for permission touse one contract form for trading from Pacific coast ports toports inthe Republic of the United States of Indonesia The contract available for review did not show any signature page but ifthe all affiliate clause isnot used and each party tobeobligated isnamed we should permit the use of the contract inthe above dockets Itisnoted this contract was exten sively revised bythe examiner but noexceptions thereto were taken Docket No 1002 One conference applied for permission touse acontract form for trading from ports onthe Pacific coast toports inJapan Korea Tai wan Siberia Manchuria China Hong Kong Vietnam South Viet nam Cambodia Republic of the Philippines and Thailand Veshould permit the use of the subject contract inthe above docket Docket Nos 10121020 1101 1106 Four conferences applied for permission touse two contract forms one for outbound trade and one for inbound trade between India Pakistan Ceylon and Burma area ports andUSAtlantic and Gulf of Mexico ports Article 6fifth paragraph of the outward contract obligates the RFMr



72FEDERAL MARITIME COMMISSION merchant tobear the burden or proor irhehas toderend himself against acharge hedid not have the right toselect the carrier The fourth paragraph requires the merchant torurnish documents For the reasons noted inthe discussion or the contract subject of Docket INos 1033 1034 1037 and 1039 the use or this provision should not Ibepermitted Except asnoted with respect toArticle 6above we should permit the use or these two contracts Dooket Nos 1005 1023 1031 and 1050 Four conrerences applied ror permission touse rour contract rorms three conrerences use the Far East Conrerence Merchant sRate Agreement with minor modifications intrading between the USPacific Gulf or Mexico and Atlantic coasts tothe Republic or the Philippines rrom the USAtlantic and Gulf or Mexico tothe Far East Japan Korea Taiwan Siberia Manchuria China Hong Kong Vietnam Camhodia and the Republic or the Philippines rrom Hong Kong Amoy Foochow and south Formosa and Vietnanl excluding Saigon toUSAtlantic and Gulf coast and rrom the same areas toUSand Canada Pacific coast and Hawaii Veshould permit the use or this contract but because itisthe first contract torequire ror practical purposes aconclusive presumption test todetermine the right toselect acarrier some added comments are offered Article 1cmakes the hill or lading shipper the one who has the legal right toselect the carrier provided there isnosuch presumption irthe Merchant proves that his name onthe bill isror reasons not related 1toretention of asecurity interest and 2tothe tran action between the nlerchant and his vendor Or vendee or the carrier The proviso tothe conclusive presumption ineffect contains two exceptions which ror practical purposes all but cancel out the proviso and leave the conclusive presumption intact One may complain that this isanoverly clever technique but the result isstill permissible Ithas been indicated inthe discussion hereinabove that aconclusive presumption might bepermitted and the present proposal comes about asclose toaconclusive presumption aspossible The use of presumptions asabasis or contract obligations has been criticized above Possibly the use isinevitable because Congress has injected intent asone or the elements of abreach of contract with intent toavoid his obligation Normally intent isused asanelement of the violation of criminal laws and isnot material incommercial transaotions Tomake the contract commercially effective some method or proving speedily this elusive concept isimperative Acontract obligation concerning the Q1l MI



THE DUAL RATE CASES 73proofs tobeused toesta blish aright may beinevitable for all itsshortcomings but the majority seffort toconfine the use of the evi dence toshifting rebuttals prevents any effective execution of section 14b 3Itisadetriment tocommerce toprovoke commercial disputa tion bymeans of aprovision that cannot heeffeotively enforced byanyone Idissent from the majority saction innot permitting the use of this applicant sArticle lcwhich can actually beenforced We should permit the use of this contract Docket N081001 1006 1053 Three conferences apply for permission touse one contract form intrading between the Gulf of iexico and the Mediterranean and French Atlantic ports and between South Atlantic and United King dom and Eire and Continental European ports The liquidated damages provision attempts toconform with seotion 14b 5byitsArticle 9ainwhich itishereby stipulated and agreed that the cost of handling shall beequal to33of such freight charges except that either paTty at itsoption may elect toprove the actual cost of handling This should not bepermissible because the lawrefers tocost not toarbitrarily chosen amounts even ifbased onthe experience of the carriers or onestimates Cost means what would have been aotual cost which isdeterminable from schedules of charges and nothiI1K else will doThe merchant isentitled tothis deduction from freight otherwise applicruble and itisunfair toask himtogamble onwhat hecan prove inanexpensive arbitration pro ceeding where the burden of proving the cost may beonthe merchant even though hehas noeasy way of getting the handling cost evidence hewill need The terminal and stevedoring charges are usually billed tothe carriers and the rate schedules are most easily available tothe carriers The use of the third sentence of Article 9ashould not bepermitted Itiscontrary tosection 14b 5touse anarbitrarily fixed amount instead of areasonable estimate of handling costs Except asnoted with respect toArticle 9we should permit the use of the contract inthe above dockets DocketN08 1051 105 Two conferences applied for perlnission touse one contract form intrading from Straits of ialay areas toPacific coast ports and New York inbound The Commission should permit the use of the contract inthe above dockets Docket No 1007 One conference applied for permission touse acontract form intrading between the Pacific coast Dorts of the United States and the



74FEDERAL MARITIME COMMISSION United Kingdom Ireland the Scandinavian Peninsula and Conti nental Europe The applicant failed toinclude aprovision covering natural routing Section 14b 4requires the Commission tofind before itmay permit use of acontract that the contract expressly does not require diversion of cargoes from natural routings Since there isnoexIpress provision along these lines inthis contract Iwould not permit use of this contract unless the provision isincluded There isagreat deal of logic and plausibility tothe applicant sargument that the man Idate of item 4isinnegative terms soanabsence of any provision requiring diversion ispermissible Unfo tunately the statute byrequiring ustofind the contract expressly covers the subject precludes Iadisregard of the mandate for reasons of logic Inother respects we should permit the use of the contract inthe Iabove docket iDocket No 1046 One conference applied for permission touse one contract form intrading between the west coast of Italy Sicily and Adriatic ports and the USNorth Atlantic range of ports Veshould permit the use of the contract inthe above docket Docket Nos 1058 and 1059 One conference applied for permission touse acontract form cover ing wine and spirits commodities and another contract covering gen eral commodities intrading westbound inthe North Atlantic between the United Kingdom and Eire and the USAtlantic coast ports We should permit the use of the contract inDocket No 1058 sub ject tothe revision made bythe examiner inClause 9which itisunderstood applicants donot disagree with We should also permit the use of the contract inDocket No 1059 subject 1tothe revision of Clause 8suggested bythe applicants and adopted bythe examiner and 2tothe addition of the arbitration clause proposed byapplicants intheir motion of February 201964 Docket Nos1015 and 101 7Two conferences applied for permission touse one contract form intrading from Atlantic and Gulf of Mexico coast ports toports inthe State of Singapore Federation of Malaya Thailand Colony of Sarawak Colony of British North Borneo and the British Protected State of Brunei Each applicant proposes aprovision giving itthe right toincrease rates or impose asurcharge oncertain contingencies onless notice than authorized bysection 18bThe examiner correctly refused topermit such provisions Whatever may beallowed bysection 18bisallowed bystatute regardless of this contract but inconsistent con



THE DUAL RATE CASES 75tract obligations should betaken out As the examiner notes the requirements of section 18bneed not berepeated inthe contract We should permit the use of this contract inthe above docket modified bythe examiner Docket N081026 1027 1028 and 1029 Four conferences apply for permission touse one contract form intrading from ports inIndonesia except the east coast of Sumatra between Langsa and Indragi toports onthe Atlantic coast and onthe west coast of North America The Deli New York agreement also includes Gulf of Mexico ports vVe should permit the use of the contract inthe above dockets Dockets Nos 101043 Two conferences apply for permission touse one contract intrading between ports inArgentina Paraguay and Uruguay inSouth America and ports inthe USAtlantic coast and the Gulf of Mexico The contract inDocket No 1043 covers shippers from the Great Lakes area The facts showed that at the time of the hearings only one member of the conference actually served the Great Lakes area providing service only once each month during the 8month naviga tion season The conference operates onatwo thirds voting rule Rate questions would bedecided by13of the 14conference members This means that carriers not serving the Great Lakes area would fixthe rates and might even fixrates at alevel at which the member carrier could not attract business The lack of interest inGreat Lakes trade bysuch asubstantial number of carriers dictates that the con ference not beallowed totieupshippers toanexclusive patronage contract until itcan show alarger commereial interest Other evidence showed that one shipper located inthe Great Lakes area shipped from Gulf Atlantic and Great Lakes ports and ifitsholJld betied intothe conference onthe Great Lakes toget service elsewhere itwould betied inwith inadequ3Jte service The possibility of inadequacy was reinforced byashowing that the conference carrier inthe area had imposed alimitation of the amount of the shipper scargo itwould accept preventing the shipper from making asale for alarger amount of cargo for lack of other available carrier space The proposed restraint onshippers and control over rates byparties without amore serious interest inthe trade and abetter ability tohandle shipments would beadetriment tocommerce We should not permit the use of the contract inDocket No 1043 unless itsscope ischanged toomit any requirement that Great Lakes area shippers must sign upInother respects we should permit the use of this contract inthese dockets 8FMO



76FEDERAL MARITIME COMMISSION Dockets Nos 1013 1014 10161019 10El 10g1061030 1045 14710J 8105J 1018 Thirteen conferences applied for permission touse one contract jntrading between Atlantic and Gulf of Mexico coast ports and ports InCentral America and the Caribbean area and Venezuela and the nort hcoast of Colombia ports and another contract intrading between Atlantic and Gulf of Mexico ports and the west coast of Colombia Ecuador Peru and Chile We should permit the use of the contract inthe subject dockets Docket No 1049One conference applied for permission touse acontract intrading from ports onthe USAtlantic and Gulf of 1exico toports inAustralia and New Zealand This contract asitisnow before uscovers Great Lakes ports even though the conference agreement of association does not authorize rate fixing agreements covering such ports The contract subject of theinitial application did not include such coverage Until the con ference agreement isexpanded and the Commission thereafter permits the use of this contract inGreat Lakes trading based onthe facts shown toexist at the time of afurther application for permission touse acontract tieing shippers inthe Great Lakes area permission should not begiven touse the contract There isnot enough record evidence for adecision onGreat Lakes coverage at this time Subject tothe exclusion of anobligation toship via conference car riers from the Great Lakes area we should permit the use of the con tract inthis docket Dockets Nos 10031009 1010 101110181035 10401041 1044mul 057Ten conferences apply for permission touse one eontract form intrading between Paci ccoast ports and ports inLatin America other than ports onthe east coast of South America Each applicant sArticles 1and 3require the merchant togive anhis patronage totlecarriers This language isnot equivalent tothe requirements of section 14b that the contract expressly cover only those goods of the contract shipper of which hehas the legal right at the time of shipment toselect the carrier This contract iseither silent onthe subject of coverage asdelineated bythe legal right toselect provision or issouncertain astobemeaningless The reference topatronage ineach applicant sArticle 1has noclear or necessary relation tothose goods or tolegal rights therein which Item 3pre scribes todescribe the necessary obligations of the parties Under section 14b 3the parties must examine evidence astothe merchant sother agreements with respect tothe goods tofind out whether the



THE DUAL RATE CASES 77contract obligation toselect aconference carrier applies or not and may not becompelled todefine anything sovague aspatronage before the obligation toselect can beestablished Each applicant sprovision does not comply with section 14b 3and may not beper mitted Article 6provides that ifnocarrier isable tofurnish reasonably prompt space for specific shipments when requested bythe shipper the latter will befree touse nonconference ships Section 14b 1requires the contract topermit prompt release of the contract shipper under the same circumstances Inmost cases anexact conformity with statutory language would beunimpeachable but inthis case itisbelieved Congress meant that applicants should doalittle more than emhody asource of dispute over what isprompt inthe contract byestablishing anascertainable period of time and that the Commission should review the proposed time limit inthe context of the particular clrcumstances Aprovision which specifies only prompt and does not specify atime should not bepermitted because itdDes not comply with section 14b 1Except asnoted with respect toArticles 1and 6above veshould permit the use of the contract inthese dockets locketlV08 1109 1110 Two carriers applied for permission touse acontract fOrln intrading between USports and Turkish ports During the proceedings the Ipar Transport tariff and application touse acontract was withdrawn leaving the only respondent applicant DBTurkish Cargo Line The latter scontract isthe only one subject tothis report We should permit the use of the contract only asmodified bythe examiner inthis docket locket lV01081 This docket was the first inthe order of dates inwhich the examiner served his opinion One conference applied for permission touse acontract form for trading from the west coast of India and Pakistan toUSAtlantic and Gulf of Mexico ports Subject tothe comments herein the Commission should permit the use of the contract inthe above docket This report isconfined toadiscussion of exclusive patronage contracts and not toconference agreements under section 15of the Act 8FMC



FEDERAL MARITIME COMMISSION

WASHINGTON D C

SPECIAL DOCKET No 367

CALIFORNIA PACKING CORPORATION ET AL

v

HAWAII ORIENT RATE AGREE fENT

REPORT

Thomas E Stakem Vice Ohairman Ashton C Barrett OOl1vmis
sioner James V Day Oommissioner

No exceptions having been filed to the initial decision of the Ex
aminer in this proceeding and the Commission having determined
not to review same notice is hereby given in accordance with Rule
13 d of the Commission s Rules of Practice and Procedure that the
decisionbecame the decision of the Comnlission on March 19 1964
It is ordered That the application of HawaiiOrient Rate agree

ment to waive collection of certain undercharges be and is hereby
granted

John Harllee Ohairman and John S Patterson Oommissioner

dissenting
The Commission has ordered that the application of the conference

called HawaiiOrient RateAgreement filed on behalf of States Steam
ship Company American President Lines Ltd and United States
Lines Company to repay to shippers certain overcharges should be

granted The Commission has determined not to review the Examiner s

decision that the applicant need not collect from shippers amounts
in excess of 28 per 2 000 pounds for the transportation ofcanned pine
apple and canned pineapple juice from Honolulu Hawaii to Yoko
hama and Kobe Japan during the period Janu ry 1 1963 to March

31 1963 inclusive The reason assigned is that the shippers werenot

required to pay freight on the basis of the rates and charges specified
in each carrier s tariffs on file with the Commission and published and
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CALIF PACK CORP ET AL V HAWAIl ORIENl RATE AGREEMENT 79

in effect at the time because a rate established by the carriers in a tariff

page which the conference s secretary through oversight failed to

file with the Commission was justifiably charged instead

The facts are quite clear that the rate the shippers are required
to pay is not based on the duly published and effective tariffs but on

an unfiled and unpublished tariff

Section 18 b 3 of the Shipping Act 1916 enacted by Congress
in Public Law 87 346 approved October 3 1961 provides as follows

No common carrier by water in foreign commerce or conference of such car

riers shall charge or demand or collect or receive a greater or less or different

compensation for the transportation of property or for any service in connection

therewith than the rates and charges which are specified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall any

such carrier rebate refund or remit in any manner or by any device any por

tion of the rates or charges so specified nor extend or deny to any person any

privilege or facility except inaccordancewithsuchtariffs

Whatever rights Rule 6 b of the Commission s Rules of Prac

tice and Procedure effective July 31 1953 may give the rule may
pot sanction disregard of the clear terms of the above Congressional
enactment

It is our opinion that the facts in this case show beyond any doubt

that the carriers are collecting and receiving a Jess compensation for

the transportation ofproperty than the charges specified in their tariffs

on file with the Commission and duly published and in effect at the

time For these reasons we dissent from the determination of the

majority of the Commission to not review and reverse the decision of

the Examiner in this docket

By theCommission March 19 1964

Signed THOMAS LISI

Secretary
8 F M C



FEDERAL IVIARITIME COl1MISSION

SPECIAL DOCKET No 367

IIAWAU ORIENT RATE AGREEMENT

v

CALIl ORNIA PACKING COHPORATION ET AL

Application of Hawaii Orient Rate Agreement on behalf of member lines States

Steamship Company American President Lines Ltd aHd United States

Lines Company pursuant to rule 6 b of the Commission s Rules of Prac

tice and Procedure to waive collection of undercharges granted

E N Bmoen for llawaiiOrient RateAgreement

INITIALDECISION OF PAUL D PAG JR PRESIDING EXA nNER
1

HawaiiOrient Rate Agreement the conference is an approved
steamship conference Agreement No 8290 the member lines of

which carry freight from Hawaii to Yokohama and Kobe Japan and

other ports On behalf of three of its member lines who have eon

I
curred in the application States Steamship Company American

President Lines Ltd and United States Lines Company it here ap
I

plies for permission to waive collection from all shippers for whom its

member lines carried canned pineapple and canned pineapple juice
from Honolulu Hawaii to Yokohama and Iobe Japan during the

period January 1 1963 to March 31 1963 inclusive of amounts in

I excess of 28 per 2 000 pounds the rate at which freight wascollected

for such carriage These shippers are named and have all concurred

in the application
This is what happened The regular conference tariff rate estab

lished by Freight TariffNo 1 First Revised Page 20 effective June 10

1957 for canned pineapple and canned pineapple juice Honolulu

to Yokohama and ICobe is 49 25 per 2 000 pounds By Second Re

vised Page No 20 A of Freight Tariff No 1 the conference tem

1 This decision became the decision of the Commission of March 19 1964

o Iil IlK
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porarily superseded this rate with a special rate of 28 per 2 000

pounds This rate became effective May 21 1962 and according to

the tariff terms expired on December 31 1962 when the regular 49 25

rate automatically becameeffective again
Prior to December 31 1962 however the yonference printed and

distributed a tariff page correction No 178 which had it been filed
with the Commission would have prevented the 49 25 rate from be

coming effective on January 1 1963 by extending the special 28

rate to March 31 1963
The conference s secretary through oversight failed to file this

corrected page with the Commission During the period January 1

1963 to March 31 1963 canned pineapple and canned pineapple juice
Honolulu to Yokohama and Kobe was booked at the 28 special rate

which the carriers their agents and the shippers believed had been
filed and was the effective rate and thecarriers collected from shippers
at the 28 rate

In the latter part of March 1963 the Conference discovered that

it had not filed the 28 rate and attempted to do so retroactively
so as to prevent the applicability of the 49 25 rate from midnight of

December 31 1962 The Bureau of Foreign Regulation during the

last week of arch 1963 correctly rejected a page naming the 28

rate period May 21 1962 the initial effective date of the 28 special
rate to March 3i 1963 because it was retroactive and hence its filing
would contravene section 18 b of theShipping Act 1916

The bona fides of the conference and its member lines with respect
to their intention of continuing the special 28 rate beyond Decem

ber 31 1962 is shown by the fact that on April 1 1963 the conference

filed Ninth Revised Page No 20 issued in lieu of Eighth Revised

Page No 20 rejected by the Federal Maritime Commission This re

vised page named the 28 rate for the period April 1 1963 to Decem

ber 31 1963 It was accepted and having subsequently been ex

tended is now effective until June 30 1964 The facts as above set

out are substantially the same as those considered by the Commission
in Y Higa Enterprises Ltd v Pacific Far East Line 1M 7 F MC
62 January 23 1962 andMartini RossiS pA et ale v Lykes Bros

Steamship 00 Inc 7 F M C 453 November 16 1962 and decision

here is ruled by the Commission s decisions in those cases

In Alartini Rossi the Commission summarized the facts as

follows

During the month of January 1962 the carrier had on file with the

Commission its Special Rate Circular No 2 containing rates for commodities
such as those here involved This Circular had an expiration date of January 31

1962 after which the higher rates published in Lykes Vestbound Freight Tariff

No 1 also on file with the Commission would apply absent an extension of the
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Circular Lykes intended to extend the lower rates but failed to make

the necessary filing with the Commission

Lykes employees continued to solicit cargo on the basis of the lower rates

apparently ill ignorance of the fact that Circular No 2 had expired On dis

covering the situation Lykes filed Special Rate Circular No 3 effective Febru

ary 20 1962 reinstating the lower rates but inthe interim the shipments here in

question had been booked transported and paid for on the basis of the lower

rates These were not the rates legally applicable to the shipments since

Lykes Westbound Mediterranean Freight Tariff went into effect albeit inad

vertently on February 1 1002 and was inforce until February 20 1962 Having
received less than the lawful rates IJykes is in violation of the statutory
requirement that only the charges computed at the rate on file be collected

It is also obligated to collect the undercharges from the shippers concerned

I

The carrier s failure to continue in effect the rates it had been charging and

which it actually quoted during the relevant period was the result of over

sight I 1 The record contains no hint that the parties concerned were not

acting in complete good faith

The paramount question in cases of this type is whether granting the requested
relief will result in discrimination This is because the primary purpose of

the tariff filing provisions of the Shipping Act 1916 is to prevent
discrimination If this purpose will not be defeated we think we are unques

i tionably clothed with discretion to permit corrective action under the rule

We have the responsibility for administering that Act and areempowered
among other things to see that equity and justice are done in the matter of

reparations

The record in this caseshows that granting the relief sought will not result in

discrimination and that such grant as in the Higa case supra will relieve

innocent shippers from the consequences of the carrier s failure to effectuate

an intended tariff filing

This record shows that granting the relief sought will not result in

discrimination and will relieve innocent shippers who relied upon the
unfiled 28 rate from the consequences of the carriers failure to

effectuate the intended tariff filing
The application therefore is granted

Signed PAUL D PAGE Jr

Presiding Examiner

8 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 364

LALUMINIUM FRANCAIS

v

AMERICAN EXPORT LINES INC

Application of American Export Lines Inc for an order authorizing the pay

ment of the sum of 1 285 23 as reparation in connection with a shipment
of aluminum from Marseilles to Chicago denied

A T De Smedt for American Export Lines Inc

H Ohabot forLAluminium Francais

INITIAL DECISION OF PAUl D PAGE JR PRESIDING EXAMINER 1

American Export Lines Inc Export here applies for an order

authorizing it to pay to LAluminium Francais Francais the sum of

1 285 23 This sum represents the difference between 2 923 26 ac

tually collected by Export from Francais for a shipment the only
shipment carried at this approximate time by member lines of the

conference involved of aluminum wire from Marseilles France to

Chicago Ill in April 1963 at 58 the legally applicable rate and

1 638 03 the charge which would have been made at the 32 50 rate

Export here seeks to retroactively apply
These are the record facts stated in chronological order

1 About the first of March 1963 Francais orally protested to the

Marseilles Committee of the Mediterranean U S A Great Lakes

Vestbound Freight Conference the conference the conference 58
rate on aluminum wire in rolls from Marseilles to Chicago Export
was a member of the conference and as such charged shippers con

ference rates 2

1 This decision became the decision of the Commission on Aprll 7 1964 and an order was

entered denying the appl1cation
2 In a letter to the conference secretary dated February 3 1964 St Pechiney an affiliate

of Francais which acted for Francais in this matter states that this was done at the
beginning of the month of March as soon as the tariff rates were known The

accuracy of the last phrase may be debatable because the 58 rate became effective on

November 30 1961 and had been known since that date It Is possible that in Mar
se11les it is customary to issue advices of change or no change in rates from Marseilles
to the Great Lakes about the first of each March shortly before the Lakes open but in any

event the reason why the protest was made at that time is immaterial here
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2 Francais was then told by the head of the Marseilles Committee
that its request seemed well grounded and that a favorable decision

could be expected but that any modification of the tariff would have

to be decided at the meeting whieh was to be held in Paris in April
1963

3 On April 3 1963 Stc Pechiney put its request in a letter to

the conference 3 In pertinent part this letter envisioned shipments
of aluminum wire in rolls from 1arseilles to Chicago during 1963

but indicated that shipments would not be made at any rate higher
than 32 50 per ton and requested that such a rate should be put
into effect to cover shipments made during the Lake s 1963 open

I season
I

4 On April 5 1963 Francais loaded the cargo in question on

Export s Extavia and prepaid freight at the 58 rate Extavia

sailed from 1arseies April 6 and arrived at Chicago on April 26

1964 4

5 Some time between April 3 1963 and April 10 1963 the April
3 1963 Stc Pechiney letter yas communicated to the conference sec

retary at Nice On April 10 1963 by Circular No 13 the conference

secretary advised all conference members of the Ste Pechiney letter
I

without indicating its date and at the Paris meeting which was held

I April 19 1963 the conference reduced the rate to 47 5

6 Francais requested reconsideration and subsequent to 1ay 2

1963 when the secretary advised members of Francais request a

rate of 32 50 on aluminum wire in cases drums and in rolls was

authorized The conference forwarded to the Commission a Third

Revised Page 79 which if it had been accepted would have made the

32 50 rate effective on May 20 1963 It was however received by
I the Commission on June 4 1963 and rejected on the same day be

cause it was retroactive according to its terms

7 The conference then filed a Fourth Revised Page 79 stating
the same rate as the rejected page to become prospectively effective

June 12 1963 which it did

3 This letter was addressed to Monsieur Moscovitz as president of the conference In

the letter referred to in footnote 2 Ste Pechiney says that Mr 11 lfoscovitz was on

April 3 1963 president of the local Marseilles committee of the conference It is

immaterial here if there was one Moscovitz or two lfoscovitz s or what offices were held

Both the March oral representations and the written April representations of Francais

were made by Francais to a conference representative vho had no power to modif the

tariff under discussion

4 In this and certain other matters of detail this opinion relies upon government rec

ords and any party on timely request will be afforded an opportunity to show the con

trary rule 13g 46 C F R 502 227

5 The Commission s files indicate that this was a reduction of a 62 50 rate on aluminum

wire in drums not rolls although the application states that the rate was reduced from

the then current 58 weight basis Which it was does not affect decision here See the
conference s Tariff 4 Second Revised Page 79 which became effective May 1 1963

8 F ifC
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8 The 32 50 rate however remained in effect less than three

weeks fOl by Tariff 5 Original Page 79 the conference raised it to

35 75 effective July 1 1963

DISCUSSION AND CONCLUSIONS

The foregoing specific findings of fact support and compel the

conclusion that while granting the relief sought herein would not

result in discrimination it would not relieve an innocent shipper rrom

the consequences or the carrier s railure to effectuate an intended tariff

filing but would on the other hand give a shipper the benefit of a rate

which the conference at no time intended to apply to the shipper s

cargo moving on the Extavia in April 1963 and which the shipper
knew did not apply when he shipped the cargo This case therefore

is onewhich the decisions in Y Higa Enterprises Ltd v Pacific Far

East Line Inc 7 F M C 62 January 23 1962 illartini ROS8i

S p A et al v Lykes Br08 Steamship 00 Inc 7 F M C 453 No

vember 16 1962 and similar cases do not control

The facts of this case make it unique They support and compel
the conclusion that when Francais loaded on Extavia April 5 1963

Francais knew or at the very least wascharged with lulOwledge that

the 58 rate was the only rate the carrier could legally charge and

that the carrier was as it still is expressly prohibited by law from

rebating rerunding 01 remitting any part or the rreight money paid
by Francais in any manner or by any device See section 18 b 3

ShippingAct 1916 which section had been effective ror fifteen months

berore Francais made the shipment here involved

Undoubtedly when Francais about the first or 1arch orally
initiated its attempt to get the rate reduced to 32 50 it hoped to have

the 32 50 rate made effective on the first ship it utilized to send

aluminum wire in l olls rrom 1arseilles to Chicago in 1963 The

Extavia was the first ship Francais utilized and may well have been

the first Marseilles to Chicago sailing in that year The Lakes opened
April 15 andExtavia reached Chicago April 26 1963

On April 3 1963 when Francais made its written protest Francais

could not reasonably have expected that the reduced rate would be

made applicable to the shipment it intended to make a day or two later

Extavia as Francais undoubtedly knew sailed rrom Rijeka ror 1ar

seines the day berore the letter waswritten Francais had been told by
the conrerence s Marseilles Committee that the rate matter would have

to be decided in Paris some time in April There is not a scintilla

or evidence to support a finding that when Francais loaded aboard

Extavia on April 5 and paid at the 58 rate it believed or had reason

to believe that the Paris meeting would be held the rate reduced and

filed by cable so as to become effective before Extavia sailed rrOln

o 1l f r
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arseilles the next day April 6 6 And nlost certainly neither con

ference nor carrier did anything to ca use Francais to believe that
It could be argued that Francais believed that at its meeting in

I
Pal is later in April the conference would reduce the rate to 3250
retroactively so that the 32 50 rate would apply to cargo loaded on

Extavia for her April 6 sailing from arseilles First there is no

ievidence th t Francais so believed and second it appears that when

subsequent to May 2 1963 the conference undertook to reduce the rate
to 32 50 it did not attempt to make the effective date one which would

bring Extavia s April 6 sailing within the scope of the reduction and

idid not then feel as it still does not feel that Francais had requested
I such action by the conference In a letter to the Commission dated

September 12 1964 urging approval of the application in this case

and attached to the application the secretary says in part

I Member lines of this Conference further fully agree that the rate which came

I into application on Aluminum Vire on May 20th could be made retroactiye
for the above shipment as lshould such a rate reduction had been 1equested at
the time member lines would have been in favor of same Emphasis
8upplied 7

Finally and most importantly as heretofore pointed out the confer
ence could not make the rate effective retroactively and Francais knew
or at least was charged with knowledge of that fact No principle of

equity or justice authorizes this Commission to base an award to any
party upon that party s prospective reliance upon the performance of
an unlawful act by another

Inasmuch as no Commission decision supports granting this appli
cation and no sound reasoning can be said to support it the applica
tion is hereby denied

Signed PAUL D PAGE Jr

P1 esiding Examiner

6 Decreasing rates by cabled filing was practical in April 1963 Compare Special
Docket Nos 245 257 inc 7 F M C 473 where it was not practical to do this although the
carrier tried

1 The statement that the rate came into application on May 20 is erroneous

Itdid not become effective until June 12 1963 See Finding 6 8upra

8 F M C
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SPECIAL DOCKET No 366

IIDWEST EXPORT IMPORT CO AND

GREEN TEXTILE EXPORT AND IMPORT CO INC

V

F iV HARTMANN CO INC AGENTS FORIIANSA LINE

REPORT

By THE COMMISSION Thomas E Stakem TTice Ohairman Ashton C
BARRETI Oommissionerj James V Day Oom missioner

No exceptions having been filed to the initial decision of the Exam

iner in this proceeding and the Commission having determined not to

review same notice is hereby given in accordance with Rule 13 d of
the COlIunission s Rules of Practice and Procedure that the decision

became the decision of the Commission on April 21 1964
It is ordered That the application of F T IIartmann Co Inc

as agents for Hansa Line to refund a portion of certain freight charges
as specified in the Examiner s decision to complainants be and it is

hereby granted
John Harllee Ohait1nan and John S Patterson 001nmissioner

dissenting
The Commission has ordered that the application of F vV Hart

mann Co Inc as agents for Hansa Line to refund to two shipper
consignees a portion of the freight charges collected should be granted
The Commission has determined not to review the Examiner s decision

that the Hansa Line may refund the amount of 1 608 21 to Midwest

Export Import Co Inc and 2 062 57 to Green Textile Import
Export Co Inc because the importers were required to pay freight
on the basis of the rates and charges specified in the carrier s tariffs on

filewith the Commission and published and in effect at the time instead

8 F M C 87
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of a rate established by the carrier which was not in the tariff nor

published nor on file

Various excuses are assiglled for the deficiency but the facts show

clearly that Ransa Line by its agents transported some baled jute rags

If rom Suez to Ne York and Philadelphia at a time when the legally
lfiled and effective tariffs of the Red Sea Gulf ofAden U S Atlantic

Gulf Tariff No 1 observed by Ransa Line did not include a rate

ifor such a classification of commodities Accordingly Ransa Line

Icharged the rate for commodities not classified commonly known as

not otherwise specified or the N O S rate There is no question
land no party contends that any other applicable rate than the N O S

I
rate was specified in the tariffs governing the Ransa Line service and

that such tariff was on file with the Commission and duly published
iand in effect at the time

Section 18 b 3 of the Shipping Act 1916 enacted by Congress in

Public Law 87 346 approved October 3 1961 provides as follows

No common carrier by water in foreign COllllnelCe or conference of such carriers
I

shall charge or demand or collect or receive a greater or less or different com

pensation for the transportation of property or for any service in connection
i
therewith than the rates and charges which nre pecified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall any
such carrier rebate refund or remit in any manner or by any device any portion
of the rates or charges so specified nor extend or deny to any person any

privilege or facility except in accordance with such tariffs

Vhatever rights Rule 6 b of the Commissions Rules of Practice
and Procedure effective July 31 1953 may give the rule luay not

sanction disregard of the clear terms of the above Congressional
enactment

It is our opinion that the facts before us in this case as disclosed

by the Examiner s decision show beyond any doubt that the carrier

i is refunding and remitting a portion of the rates or charges specified
in its tariffs on file with the COillll1ission and duly published and in

I effect at the time The carrier is also collecting and receiving a less

and different compensation for the transportation of property than

the aforesaid filedtariffs

There is another reason for our dissent Rule 6 b is entitled
I Voluntary payment of reparation The only authorization for the

granting of reparation is contained in Section 22 of the Shipping Act

1916 whic11 relates only to injury caused by any violation of this
I Act We think it clear therefore that Rule 6 b authorizes only the

voluntary payment of reparation for violation of the Act In fact all

applications filed pursuant to Rule 6 b require a statement that The

i undersigned carrier s hereby admits that when exacted the freight
charges collected were unlawful in violation of sections s of

8 F M C
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the ShippingAct 1916 as aluended No such stf tement was included

in the application here under consideration and no violation of the

Act is apparent
For these reasons we dissent from the determination of the majority

of the Commissoll to not review and reverse the decison of the Exam

iner in thi s Docket

Signed THOMAS LISI

Searetary
ApRIL 21 1964

8 l l1C
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SPECIAL DOCKET No 366

l1IDWEST EXPORT LIPORT CO AND GREEN TEXTILE IMPORT EXPORT

CO INC

v

F V IIARTlfAN Co INc AGENTS FOR HANSA LINE

Applkation under Rule 6 b fot permission to refund a portion of freight
charges collected is granted

INITIAL DECISION OF V LTER T SOUTHWOln H EXAMINER 1

F T IIart mann Company Inc as agent for IIansa Lin
Hausa applies for permission under Rule 6 b of the Commis

sion s Rules of Practice and Procedure to refund to two shipper
consignees a portion of the freight charges collected on certain ship
ments of baled jute rags which had originated in Bombay Run yere

carried by Ransa from Suez to New York and Philadelphia under the

following circumstances

The jute rags had been shipped from Bombay for dischalge in New

York and Philadelphin on the Suzanne of Iulukundis Lines Ltd

Vhen the S1bZanne arrived at Suez in or about February 1963 she

was arrested under legal process issued by a court of the United Arab

Republic in a proceeding arising out of the tinancial difficulties of

the Iulukundis interests The ship lay idle at Suez with her cargo
aboard frOlll February until August 1963 The cargo included a

large number or shipments of hides whose consignees took action

through the Tanners Council of America to obtain a release thereof

through the court Apparently the court of the U A R would not

recognize a claim for the release of less than all the cargo at any
rate the Tanners Council communicated with the consignees of all

the cargo including the nominal complainants herein and obtained

authority to arrange for the release with expenses to be prorated
among all receivers and ocean freight charges from Suez to be

collect

J This decision became the decision of the Commission on April 21 1964 and an order

was issued granting the appllca tion

mharris
Typewritten Text
9094
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The Tanners Council then made arrangements with Hansa pur
suant to which the cargo ex the Suzanne was shipped from Suez COll

signed to the order of Messrs Tanners Consul of America in

IIansa s m s Greiffenfels
A month earlier Hansa had carried from Aden in its m s andel

jels several hundred tons of cargo which had been removed from the

ulukundis ship lnes at Aden lmder similar cireumstances In that

case Ransa had been advised what commodities were aboard the ship
and since such commodities never moved from the Red Sea area a nd
therefore were not specifically provided for in the applicable tariff

under the Red Sea Gulf of Aden lJ S Atlantic Gulf Hate

Agreement Hansa had agreed to amend sueh tariff to include rates

for the specific items involved including wool gum karaya and goat
skins identical with those in Tariff No 5 of the Vest Coast of India
and Pakistan U S A conference of which Iansa was also a member
However in making arrangements with Ransa for the cargo from the
Suzanne the Tanners Council Of America did not reveal that that

argo incll1ded hakd jute rags Since 11li8 commodity was not spe
cifically provided for in the applicable tariff Red Sea Gulf of
Aden U S Atlantic Gulf Tariff No 1 Iransa charged the com

plainants herein and collected freight at the GeneraCargo N O S
not otherwise specified rate of 59 per cubic meter This N Q S

rate from Suez is almost three times the specific commodity rate for

jute rags of 2125 per cubic meter from Bombay under the Vest
Coast of India and Pakistan U S A tariff

Hansa s position briefly is that it was not aware before the Greif
fenfels sailed from Suez that jute l 8gS were going to be shipped and
that therefore the rate was not discussed that if it had known it

would have amended the applicable tariff to provide the same rate

as from Bombay as it had previously done in the case of other com

modities not llormally shipped from the Red Sea area and that it
is willing and desires to make an equivalent adjustment through the
refund herein proposed

This application arises out of an unusual SItuation not likely to

recur There was unquestionably misunderstanding error and inad
vertence flad the carrier known what commodities it was agreeing
to carry it would have filed the 2125 rate which already existed
under its tariff for carriage from Bombay a much greater distance
than from Suez which is on the route from Bombay Inadvertently
the carrier was not fully advised as to the consist of the goods to be
transshipped whether this vas primarily the fault of the carrier in

railing to inquire or or the Tanners Council in misstating the con

sist or failing to describe it completely does not appear from the
record Probably it was a mutual mistake The carrier since it was
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dealing with the Tanners Conncil would naturally assume that it was

concerned only with hides unless advised to the contrary The Tan

ners Council being principally concerned with its members affairs

presumably did not consider the incidental shipments of jute to have

any great significance rhe actual consignee shippers who had

bought the jute on the basis of a freight rate of 2125 per cubic meter

from Bombay assumed that the freight for the same shipment from

the wayport of Suez would not exceed the rate for the whole distance

As the Cornmission stated in Ly1ces B1 os Steamship 00 Inc Appli
cation to Refund etc 7 F M C 602 at p 603 VVhether or not this

was a justified assumption the shipper had no reason to expect freight
to he charged at a rate more than 130 percent greater than it had re

eenrly paid to move the same item The rate charged in the present
ca sc was actually more than 175 percent greater than the rate to move

the same goods aU the way from Bombay
lTpon the record the rate of 59 appears prima facie to have been

unjust and unreasonable As stated in Lykes Bros however it is not

necessary that the rate be shmvn to be unjust unreasonable or other

wise unlawful it is sufficient that the relief sought will relieve an

innocent shipper of the consequences of the carrier s failure to file a

proper rate Here there was certainly a failure of the carrier to file

a proper rate for the commodity in question and the basic reason for

its failure vas the same as in Lylces Bros There the carriET had an

ouhvard rate for fosfatefeeders but did not file any inward rate

because movements of such items were rare in the inward trade

Here the carrier had filed a rate for baled jute rags from Bombay but

no rate from the intermediate Red Sea area because such commodities
never moved in that trade

Since the carrier s application has been amended to cover all the

jute shipments of the Su za11ffe and since the commodity does not move

normally in the Reel Sea U S fL trade there can be no discrimination

by reason of the granting of this application on the contrary the dis

advantage to the consignees which resulted from their unfortunate

nvolvement in the ICulukundis affair would be considerably mag
nified if the application were denied TI1e carrier will be permitted to

refund the difference between the freight paid at the rate of fD per
euhic meter and the amount at the rate of 2125 which would have

been charged had the carrier ascertained all the facts when the

transaction was negotiated
In the case of complainant 1idwest Import Export Co Inc

P O Box 5425 Detroit 11 1ich freight on a shipment of 42 6017

cubic meters was collected at theN O S rate of 59 per cubic meter in

the amount of 2 513 50 At the rate of 2125 per cubic meter the

freight would be 905 29 An order will be entered granting the
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application for permission to refund the difference of 1 608 21 to

said complainant
In the case of complainant Green Textile Import Export Co

Inc 241 Church St New York 13 N Y freight on a shipment of

26 531 cubic meters was collected at the rate of 50 per cubic meter

in the amount or 1 565 33 On another shipment of 29 6538 cubic

meters the carrier purported to collect freight at the rate or 59 per

cubic meter however through arithmetical error the amount actually
c ollected on this shipment was 1 69116 instead of 1 749 57 The

amount actually collected on the two shipments therefore was

3 25649 At the rate of 2125 per cubic meter the freight would

have been 563 78 on one of the shipments and 630 14 on the other a

total of 1 193 92 An order will be entered granting the application
to the extent of permitting a refund of the difference of 2 062 57 to

said complainant
Signed WALTER T SOUTHWORTH

Presiding Exa7niner
8 F M C
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No 1077

INVESTIGATION OF INCREASED RATES IN THE ATLANTIC GULF PUERTO

RICO TRADE OUTWARD FREIGHT TARIFF No 1 F 1CF No 1 J L

1ARTY AGENT

Decide l Ma1cl 19 1961

Increased rates on dried beans feed and feedstuffs slacked lime soda ash

and certain other commodities of respondents from U S Gulf ports to

Puerto Rico found just and reasonable Proceeding discontinued

Oarl II lVheeler for respondent Taterman Steamship Corporation
ofPuerto Rico

Aiarlc P Schlefe1 for respondent Lykes Brothers Steamship Co Inc

John T Rigby for intervener the Commonwealth of Puerto Rico
N01manD line andFranlc G011nley as Hearing Counsel

INITL L DECISION OF CHARLES E MORGAN PRESIDING EXAMINER 1

This is an in estigation to determine the la yfulness under the

Shipping Act 1916 as amenclecl tnd the Intercoastal Shipping Act

1933 as amended of certain increased rates of the respondents Tater

man Steamship Corporation of Puerto Rico Taterman and Lykes
Brothers Steamship Co Inc Lykes from United States Gulf
ports to Puerto Rico

By original order served December 4 1962 there were placed in

issue Vaterman s rates contained in 18 pages of the U S Atlantic and

Gulf Puerto Rico Tariff F 1C F No 1 By supplemental orders

served on January 9 and 31 1963 the investigation was broadened
to include Lykes rates contained in 17 pages of the above tariff and
the additional rates of tVaterman on coal in bags and citrus pulp
The increased rate on coal in bags was suspended until 1ay 27 1963

and becnme effective on 1ay 28 1963 None of the other rates were

suspended All of the increases came into effect although at least

one rate since voluntarily has been cancelled

1This decision became the decision of the Commission on March 19 1964 See Rules
13 d and 13 h Rules of Practice and Procedure 46 C F R 502 224 and 502 228
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In lieu of an oral hearing a procedure was agreed on whereby
joint statements of fact were filed on December 9 1963 as Exhibi t

Nos land 2 Hearing Counsel and the respondents had coopelaJed

in the preparation and the submittal of these facts hild in that Cohllcc

tion Hearing Counsel had visited the office of respo ldents to verify
certain financial data The Commonwealth of Puerto Rico int rvellel

but has not taken a position in opposition to the proposed increased

rates

An opening brief was filed by Hearing Counsel and the respondents
w ived the filing of reply briefs No shipper nor other party opposes
the increased rates and IIearing Counsel concludes that the increased

rates should be approved
iVaterman operates a regular eekly service between the ports of

Mobile and New Orleans on the one hand and on the other the Puerh

Rican ports ofSan Juan POllce and Mayaguez
Until about June 1 1961 vVaterman was a member of the United

States Atlantic and Gulf Puerto Rican Conference and a party t o

tariffs published by that Conference Upon the termination of the

Conference in 1961 Vaterman adopted the former Conference tariJfs

as its own The former Conference t riffs applied between both United
States Atlantic and Gulf ports on the one hand and on the otller

Puerto Rico Said tariffs named commodity rates governing the

movement of some articles which lecause of their geographical origin
moved only through AtJantic Coast ports while other articles moved

only thrQugh Gulfports
Thel are 29 vVatermall rates un delinvestigation But of the 2

commodities covered by these rates Vaterman in 1962 hansportec1
only 16 commodities Some of the principal heavier moving Qf these

are feed and feed stuffs dried beaps slacked lime corn l11 itl box

shooks citrus pulp and beet pulp
Cost figures submitted herein show that Vaterman s reVenues i l1

1962 were less than it fully c1itrib ted costs on 14 of the above 16

commodities The pet losses per 4Q cubic feet ranged from 0 83 on

driedb ans to 7 3 qn soap fiakeschips or granules On slacked lime

the net loss was 7 28 The only two commodities showing a profit
were 0 18 on wall or insulating board and 6 23 on cotton or felt
waste The total transportation costs on these two commodities re

spectively were 13 82 and 2177 per 40 cubic feet The increased rate

on waste has been cancelled voluntarily by 7aterman and it did not

carry a single shipment ofwaste while the increased rate vas in eflect

Effective December 2 1963 7ateIman changed the rate on waste

from 4 per 100 pounds to 0 40 per cubic foot The former rate
had been predicated upon an average density of the waste of 170 cubic
feet per ton of 2 000 pounds but this density has been increased bo
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cause of improved methods of machine compressing of bales This

factor and the competitive rate of Alcoa Steamship Company Inc

of 040 per cubic foot caused Vaterman to change its rate Pursuant

to this new rate Waterman will derive revenues of only 16 per meas

urement ton as against total transportation costs of 21 77 per meas

urement ton of cotton or felt waste The above costs do not reflect

any increases for 1963

Lykes provides a fortnightly service from west Gulf of Mexico ports
ofthe United States to Puerto Rico Itregularly calls at Lake Charles
Houston and Galveston and from time to time depending upon cargo

offerings also calls at BealllTIont Port Arthur Orange and Corpus
Christi Discharge is regularly made at San Juan Mayaguez and

Ponce

There are 31 Iates of Lykes under investigation But of the 31 com

modities covered by these rates Lykes in 1962 transported only 13 low

rate commodities Some of the principal heavier moving of these

are soda ash dried beans slacked lime feed and feedstuffs and com

mon laundry soap Cost figures herein show that Lykes revenues in

1962 were less than its fully distributed costs on 12 of the above 13

commodities These net losses per 40 cubic feet ranged from 0 82

on soya bean meal to 9 75 on common laundry soap The only COl1l

moclity showing a profit is cotton waste with 2 90 per measurement

ton before taxes and 139 after corporate income taxes of 52 per

cent This profit is about five percent of the gross revenue of 25 60

per measurement ton on cotton waste Lykes also believes that fhA

stowage factor of 70 cubic feet per ton used by it to compute the costs

of transporting cotton waste may be understated In that event its

cost would beunderstated and its profit overstated

The rates herein under investigation appear well within the zone

of maximum reasonableness It is concluded and found that the in

creased rates of the respondents herein are just and reasonable An

orderwill be entered discontinuing the proceeding

Signed CHARLES E MORGAN

Presiding Examiner

rARCH 19 1964
8 F M C
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No 1000

CALIFORNIA STEVEDORE BALLAST CO ET AL

v

STOOKTON ELEVATORS INC

Decided AZl1il21 1964

Respondent a public grain terminal also engaged in stevedoring at its facilities

found to have violated section 17 of the Shipping Act 1916 by engaging in

the following unreasonable practices
1 Passing on to the ship its established rental charge for the use of loading

equipment in the form of a lump sum markup which also includes its

profit on stevedoring
2 Failing to publish the charge specifically to apply against the ship or

the cargo or against all stevedores alike

3 Failing to assess the charge against its subcontractor which performs
respondent s stevedoring under an exclusivecontract

4 Assessing such charge exclusively against complainants who are compet
ing stevedores

Richa lYl W ur1 1lS and JamesN Ja cobi for complainai1ts
H Stant on Ol ser for respondent
Gus o BClsharn Chief Examiner

REPORT

BY TIIE CO 1MISSION John Harllee Ohail l1uan Thos E

Stakem Vice Ohairman James V Day Ashton C Barrett

ool1Mnissioners

Proceedings

Complainants are six stevedoring firms 1 seeking to enjoin respond
ent Stockton Elevators Inc a grain terminal from carrying on cer

tain activities alleged to be unreasonable practices relating to or

connected with the receiving handling storing or delivering of prop

1California Stevedore and Ballast Co Marine Terminals Corporation San Francisco

Stevedoring Co Schirmer Stevedoring Co Ltd Seaboard Stevedoring Corporation and

Yerba Buena Corporation

8 F M C 97
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erty in violation of section 17 of the Shipping Act 1916 The activ

ities are said to be designed to create and perpetuate a monopoly in

the stevedoring of bulk eargoes loaded into vessels at respondent s

i public terminal facilities After hearing and briefs the Examiner
i in his initial decision found that respondent s practices 1 of passing

on to the ship its established rental charge for the use of loading equip
ment in the form of a lump sum markup which also included its

profit on stevedoring 2 of failing to publish the charge specifically
I to apply against the ship or the cargo or against all steYedores alike
I 3 of failing to assess the chaTge against its subcontractor which

I performs respondent s stevedoring york under an exclusive contract

and 4 of assessing charges exclusively against complainants who are
I competing stevedores ere unreasonable within the meaning of sec

tion 17 The case is before us upon exceptions by respondent
InDocket 898 Oalifo rnia Stevedo j e cD Ballast 00 et al v Stockton

P01tDistrict a1ul Stockton Elevators 7 F Th1 C 75 1962 these same

six complainants obtained an order from the Commission requiring
Stockton Elevators Inc and Stockton Port District to cease and desist

from carrying out certain agreements whereby Stockton Elevators

granted to Stockton Port District the exelusive contractual right to

stevedore all vessels loading or unloading bulk gra ins or rice at re

spondenfs elevator The Commission found this to be an unreason

able practiee within the meaning of section 17 of the Shipping Act

1916 which practice operated to the detriment of the commerce of
I

theUnited States

On October 10 1961 shortly nfter the Examiner issued his initial

decision in Docket 898 also finding the practice unlawful respondent
amended its tariff by publishing an equipment rental charge of 15

cents per ton effective October 15 1961 on equipment to be used in

loading and trimming bulk cargoes
In addition to operating as a public grain terminal respondent also

contracts with vessels for stevedoring in competition with complain
ants It employs Jones Stevedoring Company Jones as its sub

contractor to perform its stevedoring exclusively Respondent does

not assess the equipment rental charge against Jones but would levy
it against complainants and other outside stevedores using its loading
equipment

2EQUIPMENT RENTAL Equipment and maintenance thereof is available from Stock

ton Elevators for use in the loading and trimming of bulk cargoes

Rental 15 per short ton loaded

Rental on above equipment and services when used in connection with such edible
ommodities as rice to be charged at 241h cents per short ton loaded and to include

complete clean up and fumigation of all equipment prior to use

Said rental to cover use of Tarps pans spouts flexes and power telescopes as well
as maintenance thereof And to include power for trimmers and other electrical equip
ment also spot maintenance on trimmers by elevators mechanics
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Complainants allege that this rental charge renders them noncom

petitive at respondent s facilities that its imposition on them ex

clusively constitutes an unreasonable practice in violation of section
17 and that it is but another device to exclude complainants and other
stevedores from the terminal in defiance of the Commission s decision
in docket 898

Hespondent maintains that when it performs stevedoring it includes
the 15 cent rental charge in its bill to the vessel for stevedoring serv

ices that as a public frrain terminal its obligatjon to deliver grain
under its delivery charge does not extend beyond the spout fixed to
its elevator and that it is entitled to a rental charge for its equipment
when such is used by complainants or other outside stevedoring firms
to convey the grain from theelevator s fixed loading spout to the inside
ofthe vesselhold

The Examiner made the following findings of evidentiary facts
which with one minor exception discussed later we adopt as our

own
3

Complainant Seaboard Stevedoring Corporation Seaboard as

serts that it cannot compete with respondent One of Seaboard s

principals asked it to bid on a vessel at respondent s terminal but the
offer was turned down because of the 15 cent charge It informed
Seaboard it could get service cheaper from respondent if Seaboard
charged the 15 cent rental charge In addition to the equipment
rental charge respondent imposes on the cargo a wharfage charge of
50 cents per ton and a delivery charge to the end ofspout of 60 cents

per ton and against the vessel a service charge of 25 cents per ton

Seaboard is not awareofany other instances where a terminal assesses

an equiplnent rental charge of this type Grain terminals including
the Port of Stockton Grain Terminal commonly assess a charge
against theeargo for delivery at end of spout

Seaboard s definition of end of spout is the end of the property
of the elevator in the compartment of the ship in which the grain is
blown This includes the attachments that are put on at the end of
the belt Such attachments are used at other terminals in the San
Francisco Bay area but are not furnished by the stevedore

Complainant Yerba Buena Corporation stevedored four vessels at

respondent s terminal during n1arch and April 1962 4 In each in
stance the connection to the spout had been removed and had to be

rerigged which entailed quite a bit of time Respondent imposed
the rental charges 5 amOlmting to 934 20 which have not been paid

I Quotation marks have been omitted for the sake of convenience
4 Complainant San Francisco Stevedoring Company also stevedored aship at respondent s

elevator on January 26 1962 and used the equipment in question
5The equipment used by complainant consisted of flex buckets telescopic pipe flex pipe

save alIs goosenecks power winch and electrical power
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The person who solicited this bid for Yerba Buena testified that with

the 15 cents rental charge it did not leave us anything This com

plainant which also stevedores grain at Port of Stockton Grain Ter

minal had had no difficulty there concerning the dismantling of tele

scopic spouts and flexes which are furnished without charge The

only equipment furnished by complainants are trimmers and the

necessary equipment to operate them The charge for delivering
grain there of 60 cents per ton includes delivery through the tele

scopes The grain elevators in the Bay area including the Port of

Stockton Grain Terminal make the same delivery wharfage and

service charges as respondent but do not assess any charge for rental

of somewhat similar equipment used for eonveying grain from spout
to vessel

Yerba Buena has clients three of whom were identified who want

to use its services at respondent s elevator but its solicitor has been

told by them that its rates with the inclusion of the 15 cent charge
are not competitive with those of respondent This complainant
competes successfully at the Port of Stockton Grain Terminal with

Jones which is a private contract stevedore like Yerba Buena both

hiring the same labor and paying the same wage scale Yerba Buena
states that it could also compete with Jones at respondent s terminal

were it not for the rental charge which as stated is not assessed

against Jones

Respondent relies upon the following facts to prove that it is en

titled to a reasonable charge for use of the equipment in question
They are offered to support its argument that under its tariff its ob

ligation to the ship a is to deliver only to the end of the spout ex

spout to a point over ship where the grain can fall free but b

does not include conveyance beyond spout by equipment for use or

convenience of the stevedore in stowing or trimming the vessel

Respondent s definition of end of spout is the bare end of the

cylindrical tube fixed to the tower of the elevator It telescopes to

position the end of spout outboard or inboard over ship s hold and is

controlled by an elevator employee A ship could be loaded from such

spout without the loading equipment in question but not very

efficiently
The spout has shackles for the affixing of additional equipment used

by the stevedore to convey the grain into various compartments and

holds of the ship This equipment the use and rental of which is in

issue here is described as telescopic pipes flexes thrower adapter
trimmers and by such singular names as h9rsehead and elephant
trunk The horsehead is an adapter attached to the spout by which

the flow of grain is controlled To the horsehead it attached the ele

phant trunk which is a group of flex buckets linked by a chain They
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give Inobility and feed into the telescopic pipes These pipes are

telescoped up and down by a motor attached to the horsehead They
feed into the trimmer suspended from ship s tackle which throws the

grain into the hold Respondent has three sets of such equipment
one a spare which it developed at considerable costs 6 and acquired

after October 1961
In loading a ship the gear must be hauled up and replaced three to

five times per hatch Before the above described equipment was de

veloped such operation was performed by block and tackle by the

stevedore taking as much as one half hour for a move The new

equiplnent has increased production by 20 percent
The practice of large grain elevators in the Pacific N orthwest and

in Southern California comparable in size to that of respondent is

for the stevedore to supply equipment similar to that in question and

for the terminal to make a charge of 15 to 25 cents per ton for

equipment supplied for Innloading vessels such as fork lifts cranes

etc

At the smaller terminals in the San Francisco Bay area there are

available manually operated extensions of the spout which are fur

nished by the elevators to stevedores without charge According to

respondent these elevators do not haTe or need improved equipment
since their capacities cannot utilize the illcreasedloading rates possi
ble Jtespondent which hanlUes 80 pen ent of bulk agricultural com

modities shipped from California and whose maximum loading rate

is 800 tons per hour does not consider such elevators representative of

Northern California The comparable loading rate at the Port of

Stockton Grain Terminal is 300 tons per hour

In respondenUs opinion the assessment of the 15 cent charge against
the cargo would run counter to the practices in the grain trade since

long established buying and selling practices are to deliver to sell and

be responsible for charges on export shipments to end of spout
The charge is made according to respondent to amortize the cost

ofpast and continuing development and to return a profit on respond
ent s investment and it was fixed on what respondent believes to be

sound business principles
Respondent maintains that it competes with complainants for

stevedoring at its terminal and has bid for stevedoring work since

July 1961 It quotes a fiat maximum rate per ton enters into a con

tract with the ship and guarantees the rate it quotes Although its

witness testified it never reduces a bid to get business he added that

on occasion there may be an invoice reduction if the loading is

particularly good
6 A complete set of this equipment would cost between 15 and 25 thousand dollars

None of complainants own such equipment
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Complainants have free access to the dock and ships it may be steve

doring there and can use their own equipment if it is reasonably
capable of doing the job

Respondent loaded 156 vessels between October 1961 and February
1963 without complaint and with success Itdid not increase its rates
for stevedoring following the recent 10 percent increase in longshore
men s wages Respondent attributes its success in competition with

complainants to its claimed ability to achieve better production faster
turnaround and lower overall cost to the ship

To demonstrate that complainants are not excluded from stevedor

ing there respondent points to the fact that one of the complainants
Yel ba Buena stevedored four ships at its terminal There was no

I interference or harassment by respondent This complainant under
stood the 15 cent charge used the equipment in question and was

given spot maintenance on its machines Inone instance both of com

plainant s trimmers broke down and respondent loaned one of its
trimmers to finish the job

Respondent states that if complainants had the necessary equip
ment they could use it at respondent s elevator and the 15 cent charge
would not be assessed Respondent does not put out bids for its ex

clusive stevedoring arrangement but if it did it would still reserve

the right to give consideration to other factors than the eco
nomic ones such as the type of equipment available the caliber of the

personnel who would do the supervisory work and things of that
sort

After finding the foregoing the Examiner stated the controlling
question in the proceeding as whether the 15 cent rental charge is
used by respondent as a device to exclude complainants from conduct

ing their business on its docks and from there went on to review in
some detail the testimony concerning the basis of the charge and the
manner in which it is applied His review of the testimony is as

follows

The manager and vice president treasurer of respondent testified
that in fixing the charge of 15 cents they took into consideration the
increased efficiency of the loading operation and the resulting de
creased costs of the loading the investment in the equipment and

primarily rental charges of 15 to 25 cents made at other elevators on

the vVest Coast for equipment used in discharging vessels such as

fork lifts cranes etc

This witness also testified that the quotations by respondent to the

ship for stevedoring include the equipment rental charge which is
not separately stated as such that Jones bills respondent for its cost

plus profit that in billing the ship for stevedoring respondent adds
a lump sum markup to Jones charges to include a at least 15 cents
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per ton to cover the equipment rental charge plus b an amount for

respondenfs profit on the stevedOl jng and that the bill to the ship
shows a flat charge per ton without identifying any amount as the

rental charge 7

Respondent s accountant testified that the billings to the steamship
companies for stevedoring performed by respondent on the 156 ships
it loaded exceeded the amount charged to respondent by Jones for

stevedoring by at least 15 cents per short ton except in one instance
where it was 12 cents and that the charges were paid by the ship in

every instance Such billings werenot broken down to show the rental

charge separately Neither witness presented any cost figures to show
that 15 cents is a proper charge to use in amortizing the equipment in

question

Respondent filed exceptions to the Initial Decision in which it re

asserted its position that the equipment rental charge is fair reasonable

and nondiscriminatory and that complainants are able to compete at

Stockton Elevators The only new matters brought out in the excep
tions are respondent s contentions that contrary to the Examiner s

finding Jones contract with respondent wasnot a so called cost plus
profit contract and did not guarantee any certain margin of profit
to Jones 8 Respondent further asserts that since the Examiner found
that respondent did not use the rental charge as a device to exclude

competing stevedores we should decline to issue an order on the

ground that there has been noevidence of wrongdoing
Respondent misapprehends our responsibilities under section 17 It

is our duty under that section to remove all unlawful discriminations
whethel there is an intent to so discriminate or not The same harm
flows from an unintended discrimination as fronl one fully intended
It is the consequence of not the motive behind the discrimination
which produces the harm Thus for the reasons set forth below most
of which constitute a restatement of those found in the Initial Deci
sion we agree with the result reached by theExaminer

Ve agree with respondent that the employment of one stevedoring
ubcontractor in preference to another or even to the exclusion of

another does not necessarily constitute an unreasonable regulation or

practice under section 17 see D J Roach Inc v Albany Port District

1 He testified that We have to Charge it rental charge to the vessel whether we

do the stevedoring or California Stevedoring and Ballast or Yerba Buena does the steve

doring It ischarged in all cases
8At page 8 of the Initial Decision the Examiner In reviewing the testimony of reo

spondent s own witness foun bat Jones bills respondent for its cost plus profit Re

spondent admits that the error was caused by its own witness but contends that the
invoices in the record demon rate that the statement should be that Jones billed
respondent for costs plus profit if any
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et al 5 FTh1B 333 1957 But that is not the question here The issue

here does not concern who is to be respondent s subcontractor rather

it is the difference in treatment accorded by respondent to Jones and

to itself as a steveclore on the one hand as compared with the treat

nlent of complainants on the other This difference in treatment re

sults from the imposition of the rental charge upon complainants but

not upon Jones l10reover it is not imposed by respondent acting as

owner and operator of the terIllinal UIJon respondent acting in the

capacity of a stevedore in the same manner as it is imposed upon

complainants
A ship has the right to contract for stevedoring with a qualified

stevedore 9 of its choice and the chosen stevedore has the right to per
form such stevedoring work at a public grain terminal Baton Rouge
Port Oommission v United States and Federal A aritime Board 287

F 2d86 1961

Granting that a public terminal elevator may make a fair and non

discriminatory charge for the use of any of its facilities and that the

terminal is entitled to a fair return on its investment the question
remains Is the charge fair reasonable and nondiscriminatory

At the outset it is illlportant to note that the tariff iteIll naming the

rental charge is ambiguous in not stating who is to pay the charge
Therefore respondent conceivably could place the charge against the

stevedore the vessel or the cargo Also it can make the charge against
some stevedores and not others as in the situation presented here For

there is a vast difference between having to pay a rental charge as com

plainants do which they then must pass on to the ship or absorb out of

profit and the situation which respondent as a stevedore enj oys of

being able to bury the charge in a lump sum markup which also in

cludes its profit To say the least this is an unreasonable practice
which may be a source of potential discrimination

While Jones is a subcontractor it is also in fact a private stevedoring
firm in competition with complainants for the stevedoring business at

Stockton Yet it is not charged the rental fee assessed against C0111

plainants and the result is that it has enjoyed all of the business ex

cept on the five ships ante The record is persuasive that if this charge
were made against Jones also or that it was published specifically to

apply against the ship or against the cargo complainants would have

no trouble in getting a share of the business It is well enough to say
as respondent does that in passing the charge on to the vessel by means

of a markup respondent is putting itself and Jones on a competitive
parity with complainants and other outside stevedoring firms But

there is no compulsion on respondent to include all or any part of the

8Respondent s manager conceded that complainants are reputable firms
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rentnl charge in the markup Itmay reduce the rental charge in the

markup below the 15 cent charge as it did in one instance If this is

done there is no means of knowing what the markup actually is or

whether it includes all or even any part of the rental charge except
by auditing respondent s accounts and perhaps making a cost study
Moreover the record provides no cost figures from which a rental fee

could be determined which would fairly amortize the investment As

sume for instance that 5 cents per ton is a proper amount to include

this would give respondent an advantage of 10 cents per ton in bidding
for the business Thus viewing the arrangement from a regulatory
standpoint its flaw lies in the fact that the so called rental markup is

interwoven with profit markup and short of an audit of respondent s

books no one but respondent know s which is which

Vithout in any way impugning the motives of respondent it must be

concluded that in burying the rental charge in a lump sum markup
which also includes profit it has opened the door for discrimination

of a most invidious nature Because it is impossible to tell where the

charge will fall the tariff provision is potentially discriminatory
l1oreover its generality affords an unwarranted degree of possible
variance between what respondent says the provision means and the

actual practice thereunder Not only potential discrimination in un

equal application of a tariff but the mere possibility of a variance

between regulation and practice render both regulation and practice
unreasonable Lopez Truking Inc v Wiggin Terminals hu 5 F 1B 3

15 1956

Respondent has suggested that a separate rental charge against the

vessel would make the terminal noncompetitive with other grain ter

minals Yet respondent s manager testified that it had to assess the
rental charge against the vessel and does so assess it Then why
should respondent not state in its tariff that it will do so Itwould

appear that repondent s reluctance to publicly provide for assessment
of the charge against the ship is based upon one of two assumptions
Either the full charge is not now being paid by the vessel via the

markup or the carrier and the trade are unaware that the vessel pays
the fee in which case they will learn about it frOln this proceeding If

it should be considered that the end of spout is the place from which

the grnin fals into the ship or the trimmer the fee could be incorpo
rated in the delivery charge against the cargo which as respondent s

manager admitted pays all the charges in the final analysis As a last

resort it could be placed unequivocally against all stevedores including
Jones Any of these measureswould remove any taint of discrimina

tion or unreasonableness
As stated before respondent is free to employ any stevedore as a

subcontractor But where such arrangement becomes an integral part
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of an unreasonable practice which operates to the detriment of a class
of persons as revealed here the niceties of the legal relationship must
be ignored if necessary to correct the situation lO The siutation to

all intents and purposes is the same as that condemned in Docket 898

supra namely that Jones has an exclusive contract and complainants
are still unable to break the monopoly Much is said of the efficiency

I of respondent as the operator of the elevator and as the stevedore

Respondent does the soliciting and the billing but Jones performs the

stevedoring and there is no evidence that Jones is more proficient than

complainants e assume that respondent as amatter ofself interest
would maintain the same level of efficiency of its elevator operations
regardless of whether Jones or complainants or any other qualified

I
stevedore performed the stevedoring

Thus we conclude as did the Examiner that respondent s practices
1 of passing on to the ship its established rental charge for the use

of loading equipment in the form of a lump sum markup which also
includes its profit on stevedoring 2 of failing to publish the charge
specifically to apply against the ship or the cargo or against all
stevedores alike 3 of failing to assess the charge against its subcon
tractor which performs respondents stevedoring under an exclusive
contract and 4 of assessing such charge exclusively against com

plainants who are competing stevedores are unreasonable in viola
tion of section 17 of the 1916 Act Respondent may as suggested
above by tariff rule assess the charge against the ship against the

cargo or against all stevedores including Jones An appropriate
order will be entered

SEPARATE REPORT OF CO MlfISSIONER PATTERSON

The majority report is almost word for word the conclusions and

reasoning made in the Examiner s Initial Decision with which Ifully
agree However the majority adds a reason resulting in a basic

departure from the Examiner s Decision with which Idisagree
Ido not agree that our responsibilities under the second paragraph

ofsection 17 are to remove all unlawful discriminations whether there
is an intent to so discriminate or not The second paragraph of sec

tion 17 reads as follows

Every such carrier and every other person subject to this act shall establish

observe and enforce just and reasonable regulations and practices relating to or

connected with the receiving handling storing or delivering of property When

ever the board finds that any such regulation or practice is unjust or unreason

able it may determine prescribe and order enforced a just and reasonable

regulation or practice

10 Any restrictions of the 19116 Act are by legal Implication imported Into the contract
Oompagnie Generale Transatlantique v American Tobacco 00 31 F 2d 663 280 U S 555
Oontract Rates Port oj Redwood Oity 2 U S M C 727 736 1945

8 F M C
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There is nothing in the above language which relates to discrimina

tions by other persons such as terminals as defined in the first section

of the Shipping A t 1916 Discriminations by other persons are

referred to in sections 15 and 16 of the Act

The terminal practices described herein have been found to be un

just or unreasonable and this is all that is necessary There is no

need on the facts of this case to decide whether the practices are dis

criminations nor whether we have a duty to remove them

The Examiner s reasoning was quite adequate for the result herein

and he was correct in confining himself to a finding and conclusion

that respondent s practices are unreasonable in violation of

section 17 of the 1916Act

8 F M C
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No 1000

CALIFORNIA STEVEDORE BALLAST CO ET AL

v

STOCKTON ELEVATORS INC

Full investigation of the matters and things involved in this pro
ceeding having been had and the Commission on April 21 1964 having
made and entered of record a report stating its conclusions and deci
sions thereon which report is hereby referred to and made a part
hereof and having found that respondent Stockton Elevators has vio
lated section 17 Shipping Act 1916 46 D S C 816 39 Stat 734 by
engaging in the following unreasonable practices

1 Passing on to the ship its established rental charge for the use of loading
equipment inthe form of a lump sum markup which also includes its profit
on stevedoring

2 Failing to publish the charge specifically to apply against the ship or the

cargo or against all stevedores alike

3 Failing to assess the charge against its subcontractor which performs
respondent s stevedoring under an exclusive contract

4 Assessing such charge exclusively against complainants who are compet
ing stevedores

It is ordered That respondent cease rrncl desist from engaging in the
above enumerated unreasonable practices and

Itis further ordered That within 15 days of the service of this order

respondent Stockton Elevators modify its tariff clearly to show the
amount of the rental charge and against whom it is to be assessed and
conform its conduct in reference to the collection of the charge to the
tariff as so modified

By the Commission April 21 1964

108

Signed THOUAS LISI

Secretary
8 F M C
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ApPLICATION FOR FREIGHT FORWARDING LICENSE

DIXIE FORWARDING CO INC

xo 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES D B A PATRICK GRAVES

Decided flpril21 1964

Applicants because of 1 operations in violation of section 44 2 sub

mission of false financial statements to the Commission 3 false certifica

tions to carriers in order to collect brokerage unlawfully 4 lax financial

practices found not fit to properly carryon the business of forwarding and

their applications for licenses as independent ocean freight forwarders

denied

MiltonSch1a1 tz for respondents
Robert J Blac1c1ell TV111 Jar1 el S1nith Jr and J Scot Provan

Hearing Counsel
PaulD Page Jr Hearing Examiner

REPORT

By THE COlIMISSION John IIarllee Ohairman Ashton C Barrett

and John S Patterson 00111mwwoners

This proceeding is before us upon the exceptions of Hearing Counsel

to the Initial Decision of the Examiner in vhich he concluded that

Patrick Graves and Dixie Forwarding Co Inc should each be

granted licenses as independent ocean freight forwarders under section
44 ofthe Shipping Act 1916 46 D S C 841 b

See Report on Reconsideration of June 26 1964 setting aside this decision and grant

tng the applications

8 F M C 109
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Under section 44 a person desiring to engage in the carrying on ofthe

business of forwarding must first secure a license from the Commission

arid the Commissian must issue the license if the applicant is fit

willing and able to carryon the business of forwarding and to canfarm

Ito the provisions of the Shipping Act and the rules and regula
tions of the Commission issued thereunder The sectiOn alsa requires
that the Cammissian cansider whether the prOposed forwarding busi

ness is or will be consistent with the natiOnal maritime policies de

clared in the jferchant Marine Act 1936 Operation without a license

cOnstitues a viOlati On Of sectian 44

Section 44 became effective an September 19 1961 and Congress
granted so called grandfather rights ta thase independent Ocean

freight farwarders who an the effective date Of the Act were carry

ing on the business Of farwarding under a registratian number issued

by the COmmissian Such farwarders were allawed ta cantinue in

business far a periad Of One hundred and twenty days after the effective

date Of sectian 44 withaut a license and if the farwarder applied far a

license within the One hundred and twenty days he cauld cantinue ta

Operate until Otherwise Ordered by the COmmissian

vVhile these praceedings are cancerned with two applieations far all

practical purpases an individual j1r L II Graves Graves is the

applicant lGraves whally awns Patrick IGraves and substantially
awns Dixie Fanyarding Ca Inc Dixie a carparatian Of which he is

president
Patrick Graves and Dixie first applied far licenses by applicatians

dated May 18 1962 The One hundred and twenty days for the preser
vatian Of grandfather rights expired January 17 1962

On j1arch 22 1963 the Cammissianby letters advised applicants of
its intent ta deny licenses ta bath Patrick Graves and Dixie and fur

ther advised bath that sectiOn 44 prahibited theIn fram engaging in

the business unless and until a license is issued Despite this and a

previaus warning fram an investigatar of the Cammissian Patrick

Graves and Dixie cantinued withaut a license ta carry an the business

Of farwarding subsequent ta the effective date Of sectian 44 and were

still daing sa as Of the clase Of hearings in July 1963 Shartly after

filing their applicatiOns Dixie and Patrick Graves each pravided
band in the amaunt Of 10 000

Over a periad Of nat mare than 6 manths extending framlate 1961

ta early 1962 Graves wrate at least 250 insuftieient funds checks and

as a result Graves was ask d by One bank tO clase aut the Patrick

Graves and Dixie accaunts Dixie and Patrick Graves changed
banks in the early fall Of 1962 Graves testified that the reasan far

the insufficient funds checks was that they werewritten an custOmers

checks that either baunced Or were slaw in being paid The new
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bank handles customers checks deposited by Graves for collection

rather than as deposits Neither Patrick Graves nor Dixie may
drawon these checks until they are notified by the bank that they have

been paid
As a result of their consistent failure to pay current accounts on

time most if not all steamship lines and the Customs lIouse have

placed Patrick Graves and Dixie on a cash basis There is no

evidence in the record of vhat effect if any that this will have on

their operations
Section 44 requires that before a freight forwarder may collect

hrokerage from a carrier he nlust be licensed by the Commission tU1der

that section Since some time in late 19G1 or early 1962 Dixie has

boon falsely certifying to steamship companies that it was licensed by
the Federal Maritime Commission as an independent ocean freight
forwarder This certification was accomplished by rubber stamping
invoices to the carrier and was done for the purpose of collecting
brokerage

Dixie by exchange of letters and informal understandings for co

operative working arrangements has entered into agreements with

other forwarders and at least some of these letters have not been filed

with the Commission

During the field investigation in October 1962 an investigator or

the Commission requested that Graves submit financial statements for

Patrick Graves and Dixie Graves submitted balance sheets dated

October 31 1961 hen asked by the investigator for an up to date

balance sheet Graves submitted the same balance sheets but the date

now appeared as March 30 1962 and the name of a firm of certified

public accountants had beeJl placed thereon

The foregoing constitutes the facts over which there is no genuine
dispute and all which were in substantially the same form found by
the Examiner in his Initial Decision There have been omitted how

ever certain mitigating circumstances found by the Examiner to con

stitute facts but which to some extent at least constitute conclusions

Hearing Counsel excepted to most if not all of these and they are dealt

with below

Hearing Counsel excepts to the conclusion of the Examiner that

Patrick Graves and Dixie are qualified for licensillg as independent
ocean freight forwarders It is IIearing Counsels posit ion that the

applicants are disqualified because of a series of previous illegal and

irresponsible business transactions which render them unfit for licens

ing within the meaning of section 44 In their replies to the excep
tions of Hearing Counsel applicants appear to take the position that

past illegal conduct has no bearing on the issuance of a license to do

business in the future Applicants further appear to urge that the
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Commission in reviewing an initial decision of the Examiner is under
the same restrictions as a court in its review of a final decision of the
Commission The latter contention misconceives the role of the Com

mission in thisproceeding vVhile entitled to weight any recommended
or initial decision which comes before us on review remains only a

recommendation In reviewing an initial decision the Commission
exercises all the pmyers we would have in making the initial decision
itself Unapprovecl Section 15 Aqreernents South African T1 ade
7 F1U C 159 1962 Y T e agree with Hearing Counsel andon the basis
of the record before us we are compelled to overrule the Examiner

After reviewing certain decisions of the Interstate Commerce Com
mission the Examiner concluded 1 that licensing statutes should be

nberally construed and 2 that past violations of law do not consti
stute an absolute bar to approval under a licensing statute We do
not disagree with the conclusions nor with the Examiner s interpre
tation of the cases relied upon

1 But it is stated with equal clarity
in those cases that violations of law can and should be taken into con

sideration in determining the fitness of an applicant The fitness of
the applicants is the issue here The Examiner puts the points to be

weighed against licensing applicants as 1 violation of law 2 lax

nnaJ1Cial practices and 3 false representations
It is beyond dispute that applicants have operated without a license

in violation of section 44 since January 17 1962 the deadline for

filing applications to preserve grandfather rights The Examiner
further concluded that Graves had heard that forwarders required
licenses sometime prior to January 17 1962 but that the information

probably went in one ear and out the other From this and from
the fact that the simple act of filing the application would have ren

del ed the operation lawful the Examiner concludes that the failure
to file Was sheer negligence rather than a calculated act

The record demonstrates that a then employee of Dixie on at least
several occasions both before and after the critical date spoke to
Graves concerning the requirement of a license and on one occasion
tried to give Graves the necessary application forms hut was told by
Graves that he Graves already had them The only evidence to
the contrary is Graves s self serving testimony to the effect that he
did not recall any such conversations nor did he believe they had
taken place The only conclusion to be drawn is that Graves was

told of the licensing requirement The Examiner also came to this
conclusion but apparently excused this violation of law on the ground
that the operations were neither the crafty and concea led operations
of a sneak or the planned and deliberate defiance of one who

1 Tbese cases are Li shultz Fast Freight Ea tensionWi8consin 285 ICC 659 1955
American Red Ball etc 82 MCC 391 1961 Ohicago Eapre88 Inc 75 ICC 531 1958
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refuses to comply with licensing requirements It is difficult to

understand just how Graves could have concealed his operations if

he had thought this necessary and that his operations were deliberate

js beyond doubt Moreover it must be kept in mind that Graves was

faced with the dilemma of operating without a license or closing
down his business solely by reason of his own sheer negligence
The record in this proceeding clearly shows that the attitude of negli
gent indifference characterized virtually every facet of Graves s for

warding operations
The Examiner dismIsses misrepresentations contaIned in the so

called up dated balance sheet on the ground that it harmed nobody
and that there was no evidence that Graves intended anything nlore

than to get through with what he probably considered an unreasonable

interruption of his business as promptly and inexpensively as pos
sible Ve disagree and this supposition does not seem to comport
with the conclusion of the Examiner that Graves promptly under

took to comply with the law when he really appreciated what the law

said and that it meant what it said It cannot be denied that Graves

knew he needed a license or that he was at the time undergoing an

investigation to determine his qualifications for that license Yet

when asked to submit a current balance sheet by the very agency

charged with licensing him he simply directs a secretary to change
the date on one previously submitted and further he caused to be

placed thereon the name of a firm of certified public accountants He

then personally signed and submitted the balance sheets Such con

duct is inexcusable on any grounds let alone those of time and expense

rhe record clearly establishes that the false balance sheets were sub
mitted in a deliberate attempt to mislead the Commission and must

be considered as another indication of the contempt or at the very
least the complete indifference of Graves to the duties and responsi
bilitiesof amember ofaregulated industry 2

The Examiner found and concluded that Dixie misrepresented that

it was a licensed forwarder in order to collect brokerage frOlll carriers

But again the Examiner dismisses this representation on the ground
that it is unlikely that it deceived anybody it injured nobody and

lllaking it was the only practical way in which Dixie could collect

llloney it fairly earned If we understand the reasoning correctly
we cannot agree with it

If the record demonstrates anything it shows that the misrepre
sentation was meant to deceive and did so It certainly injured those

carriers which paid brokerage when not required to do so But more

importantly practicability affords no excuse for violation of the law

2Additionally Graves did not comply with a further request made after submission ot

thefalse balance sheet for a correct and current one for the fiscal year ending oct 31 1962
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The Examiner refers to testimony of Graves that when he began to
use the stamp he thought that Commission meant Board The
Examiner points out that when Graves was apprised of the difference

by an investigator of the Commission he Graves had the certificate
form alnended to include Dixie s Board registration nUlllber as F 1B
1424 and felt that by doing so he had corrected anything wrong
This is not precisely correct The certification itself wasnot amended
Rather separate and apart from the certification an additional stamp
was placed in the lower left hand corner of the invoice This stamp
included F lB 1424 and a statement that brokerage was paid on

the strict understanding that no part of the brokerage would revert to
the shipper orconsignee in compliance with section 16 of the Shipping
Act 1916 The certification remained precisely the same and repre
sented Dixie as licensed by the Commission This action hardly com

ports with a desire to obey the law The only reasonable action to
correct the misrepresentat ion was the removal of the certification and
this Graves did not do This failure represents at best a shocking
indifference to the requirements of the law and a total lack of any
des re on the part of Graves to expend any effort in informing himself
ofhis duties and responsibilities underthe law

After a careful analysis of the Initial Decision it would appear that
the Examiner concluded that Graves s misrepresentations and opera
tions in violation of the law did not render him unfit because they were

not fraudulent or crafty and concealed or sinister or that there
was little likelihood that they deceived or actually caused harm to

anyone
re disagree with this conclusion and to the extent that we

have already commented on it nothing more need be said It is im

portant however to keep in mind that there exists between the shipper
and forwardera fiduciary relationship which will be discussed in some

detail after a consideration of the applicant s financial responsibility
We cannot agree with the Examiner that Graves s assurances of

future financial responsibility on the witness stand warrant belief
The Examiner gives them credence because of Graves s demeanor the
sale of some stock for approximately 57 000 and an estimate by
Graves that Dixie s net balance would be 150 000 made again on the
stand at the hearing One difficulty with these assurances is the failure
to submit the last requested balance sheet The Examiner points to the
fact that no additional request was made subsequent to October 1962
This of course has no bearing on the fact that the best possible way to

estaplish the finaneial worth of the applicants is the submission of a

current balance sheet To accept Graves s assurances is to continue
the clear pattern that characterized all his activities that of failing to

meet even the minimum requirements of sound operational integrity
8 F lfC
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One client of Graves whom the Examiner chaTacterized as vague
and elderly though the testimony itself is not at all vague testified

that he had suffered harm and had transferred his account because of

the failure ofGraves to pay the carrier on time

After careful consideration of all the testimony and exhioits in this

proceeding we find that the record clearly establishes 1 that the

applicants knew sometime before January 17 1962 that a license vu s

required but in spite ofthat knowledge failed to file a timely appiiCa

tion and operated in violation of section 44 2 that Graves know

ingly filed a falsely dated balance sheet with the name of a firm of
certified public accountants improperly placed thereon in an effort to

mislead the Commission 3 that Dixie falsely certified with intent to

deceive that it was licensed by the Commission as an independent
ocean freight forwarder in order to collect brokerage from carriers

in violation of section 44 and when specifically apprised of the falseness
of the certification failed to cause its removal from the invoices and

4 has demmistrated a lack of that kind of financial responsibility
compatible with the duties and responsibilities of an independent
ocean freight forwarder The fact that Graves always ultimately
made his bad checks good in our view again demonstrates that Graves

does that which his very presence in business requires only when he

is placed under pressure to do so

The record in this proceeding reveals that forwarders frequently
have in their possession IRrge amounts of their clients funds They
Rlso frequently hold negotiable documents for others 10reover
forwarders have access to confidential business secrets Anyone
acting in such a fiduciary capacity should ofhis own initiative seek to

attain the highest degree of business responsibility and integrity
This initiative is totally lacking in Graves and his actions as spread
across this record establish an attitude of at best complete indifference
and at worst willful negligence regarding the duties and responsibili
ties imposed upon him by the law Ilis protestations of past ignorance
of these duties and responsibilities and his assurance of future good
behavior have a decidedly hollow ring when tested against the other
evidence of record and his own past conduct The Examiner places
great stress upon the demeanor of Grayes on the witness stand and

upon the unconscious fervor with which Graves gave the Examiner
himself the assurance of future behavior in full compliance with the
law

Demeanor is of course a valid consideration in eighing testimony
but where as here belief based on demeanor contradicts the sub

stantial evidence of record the demeanor may characterize nothing
more than a consummate poise on the part of the witness Regarding

8 ljM C
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he unconscious fervor withwhich Graves assured the Examiner that
his future operations would be in complete conformity with the law
it is difficult to conceive a different answer to the Examiner s ques
tion 3 Secondly even if it may be assumed that Graves meant what

he said the record of Graves s operations demonstrates above all else
that Graves s assurance regarding even the most serious of matters
wer of little weight and any unconscious fervor would in all prob
ability prove a fleeting thing when confronted with the practical
necessities ofoperating a profitable forwarding business Such fervor
would undoubtedly vanish along with the assurance if in Graves s

opinion some deviation from the law as dictated by practical necessity
The freight forwarder occupies a position of enormous competitive

and economic power as to carriers and enjoys a fiduciary relationship
with shippers He is in a position to do gra ve economic harm to both
A good example of this appears in Oompania Anonima Venezolana
De Navegacion v A J Perez Export Oompany 303 F 2d 692 CA 5
1962 cert den 371 D S 942 1962 where a carrier s agent brought
suit for unpaid freight monies which the shipper had paid to the
forwarder but which the forwarder had not paid to the carrier The
Court had the following to say at p 698

Under the due bills the Freight Forwarder promised to pay the freight or

return the bills of lading within three days Thus within four days of the
release of the bills of lading the Agent knew that the Freight Forwarder was

not honoring its promise to payor return Nothing absolutely nothing was

done by theAgent except some unidentifiable weak kneed requests made of the

Freight Forwarder to do as it had promised Not a word was breathed to the

Shipper until May 9 1955more than five months after the one recent shipment
in November 1954 and practically ten months as to all other The ex

planation for this action which the trial Judge characterized as incredible
was not hard to find The Agent did not really try very hard nor by the nature
of things could he either press too strongly for payment by the Freight For
warder or take the extraordinary step for notifying the Shipper that theFreight
Forwarder had defaulted on his trust This was because competitive forces in
the Shipping business are so severe in the solicitation and booking of outbotmd

export traffic that the Agent dependent upon its generated traffic for its

compensation did not wish to incur the ill will of the Freight Forwarder
as a source of added business from other shippers in the future And where

excessive pressure on the Freight Forwarder to pay its obligations might be

thought untactful it was completely out of the question so the AgQollt made
clear for it to embarrass this potential source of future business by expOSing his

infidelity incompetence or down right dishonesty to the principal theShipper
To collect the freight from the Freight Forwarder was important But one

I This assurance was given in the following COlloquy between the Examiner and Graves
EXAMINER If Dixie and Patrick Graves should be licensed by the Commission

will you and these companies conform to this Act and to the requirements rules and
regulations of the Commission issued thereunder 1

GRAVES You can bet that I will

8 F M C
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cannot read this record without the uncomfortable conviction that what was

more important was preserving the good will of the reight Forwarder lest

traffic suffer tomorrow

In a footnote which we have omitted from the above quotation the

Court cites the decision in Docket Nos 765 and 831 Investigation of
Practices Operations Actions and Ag1 eements of Ocean Freight
F01 warders 6 FMB 327 1961 4

In that decision the Federal Maritime Board the Commission s

predecessor found that brokerage payments to freight forwarders

by ocean common carriers had resulted in widespread malpractices
including illegal rebates to shippers resulting in discriminations as

between shippers and that such payments should be prohibited and

that various other practices in the forwarding industry wereviolative

of the Shipping Act 1916 These findings were the products ofan ex

tensive investigation by the Board The Board issued proposed regu
lations prohibiting brokerage and otherwise regulating the industry
For several years also Congressional Committees had been probing
into freight forwarding practices in the ocean foreign commerce and

there had been numerous prior agency and court cases involving for

warder practices and compensation 5

Faced with what they described as a substantial loss of revenue

because of the Board s proposed ban on brokerage payments by com

mon carriers the forwarders appealed to Congress for the enactment

of legislation which would permit such payments under appropriate
safeguards In response to this appeal P L 87 254 8ulJra was en

acted authorizing carriers to compensate forwarders if duly licensed

by the Commission and if certain other prescribed conditions were

met These provisions were incorporated into a new section 44 of the

Shipping Act 1916 In passing this legislation Congress took cog
nizance of the malpractices which had led to the Board s action and

explicitly authorized and directed the Commission to administer the

program for licensing enacted therein to prescribe rules and regula

4 In this footnote 14 at page 699 the Court noted that the decision set forth in detail

the abuses thought to result from freight brokers ha ing such a competitive den th grip
on generated traffic with a resulting practical inability to ocean carriers to do anything
which might incur the illwill of freight forwarders

5 See for example House and Senate Reports 84th Cong H Rept No 2939 7 26 56

85th Cong H Rept No 2333 7 31 58 86th Cong H Rept No 798 8 6i59 87th Cong
H Rept No 1096 H R 2488 8 31 61 87th Cong S Rept No 691 S 1368 8 9 f l

United States v American Union Transport 327 U S 437 1946 Docket No 657

Agreements and Practices Pertaining to Brokerage and Related Matters 3 U S IC 170

aff d Atlantic Gulf West Coast Conference v United States 90 P Supp 554 94 F

Supp 138 SD NY 1950 Joint CommUtee v Pacific llestliOl 11cl Confe1 euuc 4 F I B

166 172 1953 Agreements and Practices re Brokerage 3 U S lIIC 170 177 1949

Dockets 765 831 Investigation of Practices a11l Agreements of OOlllmon Oarrie1 s by
Water in Connection with Payment of Brokerage or other Fees to Occan Freight ForWanlers

aI Freight Brokers which was consolidated with Docket Xo 765 Slpra

8 F U C
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tions governing the industry s conduct As we said in Senate Report
691 87th Congress accompanying the hill that became P L 87 254

Ve recognize that malpractices have been widespread in the past but we

are confident that the regulatory authority given the Board in this bill will
prevent such practices in the future and we therefore have no hesitancy in

recommending that the bill as amended be approved

The business integrity of one who occupies the position of freight
forwarder should be above reproach and he should clearly demon
strate a complete awareness of and a willingness to accept the respon
sibilities that the preferred position imposes Graves has shown an

almost total lack of both As the House Committee on 1erchant

l1arine and Fisheries pointed out The intention of the licens

ing provision section 44J is to have every person firm or corporation
who holds himself out as a forwarder to be fully competent and quali
fied to act in the fiduciary relationship which such business necessi
tates Thus the philosophy of section 44 is such that the shipping
public should be entitled to rely upon the responsibility and integrity
as well as the technical ability of a freight forwarder The record
here however demonstrates that members of the shipping public who
do busines with Graves do so at their own risk Ve cannot con

scientiously license such an applicant and thereby suggest to the

shipping community that we have probed his conduct and found him

fully competent and qualified to act in a fiduciary capacity
On the record before us we find and conclude that appl icants Patrick
Graves and Dixie Forwarding Co Inc are not fit properly to

carry on the business of forwarding within the meaning of section 44
of the Shipping Act 1916 and their applications for licenses as inde

pendent ocean freight forwarders under that section are hereby denied
T7ice Ohai1 l1Utn THos E STARE1dissenting
Vhat the majority decision does is to put out of business freight

fonnlrders who as Hearing Counsel stated on the record that the Ex
aminer found are sufficiently experienced and efficient in the mechanics
of forwarding to elUble them to properly carryon the business of
ocean freight forwarding The opinion calls certain conduct of the

applicants shocking The majority opinion shocks me

Reviewing the vhole record leads to the inescapable b lclusion that
it contains no substantial evidentiary basis for the majority decision of
the Commission that contrary to the examiner s findings applicants

are not fit properly to carryon the business of forwarding It is upon
this very narrow ground that the majority elects to s weep away appli
cants livelihood earned for many years in a business which as the
record establishes the examiner finds and the majority does not deny
flpplicants are willing and able properly to carryon

8 I l1 C
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Notwithstanding the lip service of the majority to the liberal con

struction of the statutory language which has been given over a period
of years by the Interstate Commerce Commission the majority con

verts the statute into an economic death sentence to be imposed without

giving the victim a chance to save his livelihood The majority says
that it does not disagree with the examiner s conclusions that licensing
statutes should be liberally construed and that past violations of law
do not constitute an absolute bar to approval under a licensirig statute

Thereafter it construes the licensing statute here involved as requiring
an applicant to be one whose business integrity is above reproach
and that he clearly demonstrates a complete awareness of and a

willingness to accept the responsibilities of the freight forwarding
business This is not a liberal but an extraordinarily strict construc

tion of the statute and it constitutes the unsound basis upon which the

majority opinion rests It is fortunate for many wholly competent
freight forwarders we have licensed that they werecalled upon to meet

no such stern test The majority decision turns prinTarily therefore

upon a point of statutory construction rather than administrative

expertise
The majority theory is that we shall license only those sterling

characters we know to be trustworthy and know this so veIl that we

are willing to give the public our assurance of it Frankly I see no

evidence to indicate that this would be practical and much common

sense as well as sound statutory guides point to another and well

charted course vVhen Congress selected the language fit willing
and able it did not do so in the dark It knew how the Interstate
Commerce Commission had administered licensing under substantially
the same formula Had Congress intended the Commission to take
the diametrically opposite course taken here Congress surely would

have said so

There is if course a basic and important reason why Congress would
not wish to set up as a requisite for an initial license the super standard

of requiring that an applicant demonstrate that its business integrity
is above reproach and requiring that the applicant demonstrate that
it is seeking to obtain the highest degree of business responsibility
So to do comes perilously close to ex post facto criminal legislation

The Commission would do well to recognize and apply as sound

what the Interstate Commerce Commission said in Ca1loade1 Co p
FJ eight F01 waJ der Application 260 IC C 123 127 1944

l he statute prescribes specific penalties for violations thereof and we deem

it unnecessary to deny this application because of the unauthorized operation in

the past

That the majority opinion sets up as a test is something which might
well be imposed as a guide to future conduct Allliccnsecl forwarders
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would then be on notice that only by living up to that standard can

they retain their licenses It is plainly otherwise ho vever with re

spect to securing an initial license by an established operator vVhere

a man has put years of effort and many dollars into building up a

business which did not have tobe licensed only to see it swept away

by the decision of the Commission based on applicants blameworthy
conduct while not licensed amounts to a penalty which Congress with

informed judgment obviously considered too cruel to impose
The majority of course believes that Graves is a very bad man and

is not backward about saying so In my opinion this is inconsistent

with the fact that his businesses are going concerns and that only one

dissatisfied customer turns up in the record of the public hearing and
he under subpoena

The majority makes much of the fiduciary relationship of for
warders with shippers and says in effect that Graves cannot meet the

requirements for such a relationship How in the world then has he
succeeded in occupying it so long

The heart of the majority decision is in the express over ruling of

the examiner s conclusion that Graves was sincere in his testimony
that if licensed by the Commission he will conform to the Act and to

the requirements rules and regulations of the Commission issued there

undEfl and the majority s feeling that Graves will not live up to that

assurance Conceding that the examiner s conclusion was based upon
the demeanor of the witness the majority takes the position that this

is a case wherein the belief based on demeanor contradicts the sub

stantial evidence of record It is not such a case The fact that

Graves s conduct in the past when he had no license to lose was not

good is certainly not substantial evidence that if Graves gets a license

he will throw it away by the same sort of conduct which the examin

er s decision the majority opinion and this dissenting decision unan

imously condemn I respectfully say to my colleagues that their

reasoning upon this point is logically unsound and their rejection of

the examiner s conclusion on the crecliblity of the witness is contrary
to applicable law Itmust be conceded that if Graves will do what he

says he will do by complying with the law and our regulations he

will be a good forwarder and should be licensed

Ido not consider applicable here the sound rule in Alcoa Steam hip
Oornpany Inc v Oommission 321 F 2d 756 758 D C Cir 1963

that although an examiner s decision is entitled to great weight the

Commission s view of the evidence is what counts Neither does it

appear the court would consider the rule applicable for the court vas

careful to point out that the credibility of witnesses was not in

volved Here it is directly and importantly involved as the toitness

is testifying about his own intentions and if he intends to protect
Q 11 1
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11imself in the future he is telling the truth I consider it legally
arbitrary and capricious action to decide a case by the finding of three

men that a witness they didn t hear testify wasnt telling the truth
Mr Justice Frankfurter s quotation in the well known UniverscU

Oamera case seems in point It reads

In general the relationshlp upon appeal between the hearing commissioner
and the agency to a considerable extent ou ht to be that of trial court to

appellate court Conclusions interpretations law and policy should of course

be open to full review On the other hand on matters which the hearing com

missioner having heard the evidence and seen the witnesses is best qualified
to decide the agency should be reluctant to disturb his findings unless error is

clearly shown

No really serious consideration appears to have been given by the

Inajority to either the examiner s suggestion that the business of

these applicants be closely supervised by our staff by doing which we

would follow sound IC C precedent or applicants petition for re

opening in which they tender complete cooperation in procedures the

Commission may prescribe to protect the public interest It is ques
tionable if applicants have not been here denied due process of law

without such consideration and a showing to my mind impossible
n this record that the only way to protect the public is to put appli

cants out of business

Finally Ibelieve that the examiner s initial opinion was and this

dissenting opinion is a dispassionate consideration of the facts and

weighing of the public and the private interest Both conclude that

it is possible to protect the public without sacrificing the private
interest My fellow Commissioners who take the contrary view are

unquestionably sincere in castigating Graves The examiner did not

and Ido not point to Graves as a paragon of virtue Isimply do not

consider him so bad and dangerous that he cannot be given even the

chance to reform and must be summarily denied a license

The matter of past violations of law by the applicants can be

handled in this case like all other similar violations that come to the

Commissioner s attention
Oomrnissioner JAMES V DAY dissenting
The majority has gone contrary to established precedent in so re

strictively defining what constitutes a fit applicant for a forwarder

license By such action the majority has destroyed two enterprises
which possess an expertise in forwarding acquired over a number of

years prior to when the industry was under regulatory requirements
andhas thus removed a source ofvaluahle service to thepublic ofyears

standing not to mention the resultant losses to applicants employees
and Ownership

tS F M C
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In defining a fit forwarder the majority maintains that the

business integrity of one who occupies the position of freight for

warder should be above reproach and that anyone acting in such a

fiduciary capacity should of his own initiative seek to attain the

highest degree of business responsibility and integrity Italics

added

Our licensing statute simply strutes inter alia that applicants qualify
for licenses if the Commission finds that they are fit willing and

able properly to carryon the business of forwarding This lan

guage is indeed similar to the licensing statute administered by the

ICC and Congress was well aware in adopting such language for our

statute of the interpretation given to the ICC law As the Examiner

says from the beginning it has been held that such licensing statutes

should be liberally construed particularly in the early stages of regu
lition as here Citing Li schultz Fast Freight Ewtension Wis

consin 285 IC C 659 665 1955 He further states that neither

unauthorized operations nor violation of Commission regulations nor

lax financial practices will necessarily constitute a bar to licensing
Citing Arnerican Red Ball etc 82 M C C 391 398 1961 wherein

application approved He also ref rs to another ICC case holding
that there is no inflexible formula which nlust be followed in

making the determination and each case must be decided on the facts

presented consideration being given to such factors as the nature and

extent of past violations the effect thereof upon regulation mitigat
ing circumstances and whether the carriers past conduct represents
a flagrant and persist t disregard of the provisions of the act

Ohicago Ewpress Inc 75 MC C 531 19 58 license granted under

circumstances similar to the case here Yet the majority while

stating that it does not disagree with the Examiner s conclusions that

licensing statutes should be liberally construed and thatpast violations

of law do not constitute an absolute bar nor with the Examiner s in

terpretations of the above cases nevertheless defines fitness as

above reproach and does indeed absolutely bar applicants from

being licensed

The majority and the Examiner agree that the decisive facts to be

here weighed are of three types 1 violation of law 2 lax finan

cial practices and 3 false representations
As to 1 violation of

law
in that applicants have operated without

a licensethe Examiner held that Graves s action in applying for a

license admittedly late but immediately upon recognizing the serious

import of the law and continuing to operate after applying at the

risk of a fine and opposition to his license so as to save his
business

did not constitute the planned and deliberate defiance of one who

refuses to comply ith licensing reqllirements Italics added



DIXIE FORWARDING CO INC APPLICATION FOR LICENSE 123

N or does th majority in noting the operations were deliberate char

acterize them as a defiant refusal to comply The majority merely
would define them as resulting from ngligent indifference

As to 2 lax financial practices as evidenced by issuance of bad

checks the Examiner noted that there is no proof that any check

was known to be worthless when it was drawn that applicants ac

counts were weakened by worthless checks deposited and that appli
cants made good aU their checks immediately and that corrective

action has been taken The majority s position is obviously strained

when it says the fact that Graves ultimately made his bad che ks

good only demonstrates that Graves does that which he must oniy
when placed under pressure

The majority refers to one client of Graves as testifying he had

suffered harm and had transferred his account because of a failure of

Graves to pay the carrier on time The Examiner notes that this
witness also testified that none ofhis shipments had been delayed and
that the record does not support any inference that Dixie s customers

are handicapped in any way by anything for which Dixie is

responsible
As to 3 misrepresentation in that Graves supplied an updated

balance sheet to the Commission investigator and used an invoice

stamp indicating Dixiewasa licensed forwarder The Examiner held

that these misrepresentations were not fatal to the license application
because of certain mitigating circumstances

The Examiner found that Graves updated the balance sheet without

any appreciation of the gravity of his action and there was no evi

dence that Graves intended anything more than to get through with

what he probably considered an unreasonable interruption of his

business as promptly and ineXpensively as possible The majority
recognize that Graves s action may be considered as in il1dication of

complete indifference to the duties and responsibilit es of a

member of a regulated industry Applicants have si lGe filed pel
their petition quite current balance sheets for Dixie as of 2 28 64 and

for Patrick Graves as of 12 31 63 with the Commission
The Examiner found with respect to the invoice stamp that Graves

testimony indicates that at least at first he confused a 1aritime Board

registration number with a Commission license Further that when

the point came up he had the certificate form amended and felt that

by so doing he had corrected anything Tong
1 Further he Ex

aminer noted that the use of the certificate did not frustrate the inten

tion of Congress which was to prevent the payment of brokerage to

dummy forwarders and safeguard payment only to forwarders per

g
E

ril

llIore precisely Graves began using an additional stamp

8 F M C
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forming services which Dixie actually performed Further Graves
indicated on the witness stand that he would discontinue use of the

false certificate The majority without referring to this indication

and dismissing Graves s prior effort to correct the situtation describes
Graves s failure to remove the certification as representing a shocking
indifference to the requirements of law and a total lack of any desire

to expend any effort in informing himself of his duties and responsi
bilities under the law

The record in this proceeding shows that forwarders frequently hold

large amounts of their clients funds negotiable documents belonging
to others and have access to confidential business secrets Any person

exhibiting a proclivity to dispense such funds documents and secrets

improperly would not appear to be a fit applicant for licensing The

applicants here however are not accused essentially of such fault

Applicant s unlicensed operations and misrepresentations may be said
to indicate an attitude of indifference and reluctanGe to comply with

a new statutory requirement 2 But indifference and reluct nce is not

quite flagrant disregard or calculated defiance of a new regulatory
authority The Examiner attaches considerable weight to Graves s

chastened attitude The Examiner observed his demeanor Graves s

past actions following upon the enactment ofnew licensing legislation
are not of such a nature as to bar our recognition of a sincere and firm

intent to conduct operations in the future conforming to new statutory
and Commission requirements

Both the Examiner and even Graves in his petition would contem

plate a periodic Commission review or audit of his future actions to

see that he conforms to the law This is worthy of consideration

Past actions noted of course are not to be condoned and any violation
of law should be referred to the proper authorities for appropriate
action See Oarloader Oorp Freight Forwarder Application 260

ICe 123 127 1944

On balance the applicants past actions do not make them unfit nor

have they been found unwilling or unable to continue in business and

serve the public It would not be a departure from past precedent to

award them a license and such action would be in keeping with our

past actions in licensing forwarders who upon our weighing their

applications both pro and con have been found to have met the test

of the statute
An appropriate order will be entered

g
E

I With respect to Graves s issuing checks which initially were not supported by funds his
Immediate correction of the situation and his assurances and demeanor on the witness
stand can support a finding that such practices should not bar him from It license See
Examiner s decision at page 12 and Appendix thereto at page IV

8 F M C
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No 1115

ApPLICATION FOR FREIGHT FORWARDING LICENSE

DIXIE FORWARDING CO INC

No 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES D B A PATlUCK GRAVES

The Commission having fully considered the above matters and

having this date made and entered of record a Report containing its
conclusions and decision thereon which Report is hereby referred to

and made a part hereof

It is ordered That the applications for licenses ofDixie Forwarding
Co Inc and L H Graves d b a Patrick Graves are hereby denied

pursuant to section 44 b Shipping Act 1916 and Rule 510 8 of

General Order 4

By order of the Commission April 21 1964

Signed

8 F M C

THOMAS LISI

Secretary
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No 732

H KEMPNER

v

LYKES BROS STEAllSHIP CO INC ET AL

Decided Apri SO 1964

Complaint against certain respondents dismissed with prejudice as result of

settlement between complainant and said respondents of claim for reparation
on shipments of cotton from U S Gulf ports to ports in the Mediterranean

Delmar lV Holloman for complainant
Edward S Bagley for respondents except States Marine Corpora

tion of Delaware which is not aparty to settlement

THIRD DECISION ON REMAND OF Gus O BASHAM CHIEF EXAMINER l

DETERMINING REPARATION DUE COMPLAINANT

The decision of the Federal Maritime Board in Isbrandtsen 00 Inc

et al v States Marine et al 6 F M B 422 1961 dismissing the com

plaint herein was reversed by the United States Court of Appeals
D C on January 10 1963 The Court remanded the proceeding to

the Commission successor to the Board for the assessment of repara
tion if any due to complainant

2 In turn the Commission by order of

November 21 1963 remanded the proceeding to the Examiner for that

purpose

Complainant on March 16 1964 submitted the following Stipula
tion and Agreement between it and respondents

3 executed on larch

1In the absence of exceptions thereto by the parties and upon notice by the Com
mission the initial decision of the Examiner became the decision of the Commission on

the date shown section 8 a of the Administrative Procedure Act and the Rules 13 d and
13 h of the Commission s Rules of Practice and Procedure

2The Court said The discriminatory dual rates here involved were not approved by

the regulatory agency merely because it was silent concerning them and the rates were

therefore megal
3 Respondents herein are all of the lines named in the original complaint except States

Marine Corporation of Delaware and Lykes Bros Steamship Co Inc the latter having

previOUSly settled with complainant See First Report on Remand in Docket 732 etc

mharris
Typewritten Text
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16 1964 and requested the dismissal with prejudice of the complaint
against them

This Stipulation and Agreement is entered into between H Kempner a Massa
chusetts trust on the one hand and Kerr Steamship Company Societa Italiana

diArmamento SIDARMA Compania Maritime del Nervion Societa Anonima

Navigazione Alta Halia Ltd Genoa Creole Line and the Gulf Mediterranean

Ports Conference and Waterman Steamship Corporation Alexandria Navigation
Company S A E Bloomfield Steamship Company Blue Funnel Line Java New

York Line Compagnie de Navigation Cyprien Fabre Fabre Line Compagnie
Generale Transatlantique French Line Concordia Line Ellerman Bucknall

Associated Lines Fern Ville Mediterranean Lines Fearnley Eger and A F

Klaveness Company A S Hellenic Lines Ltd Leif Hoegh Company A S

Hoegh Lines Isthmian Steamship Company Prudential Steamship Corpora
tion Larrinaga Steamship Company Ltd Larrinaga Line Richard Meyer
Company of Texas Strachan Shipping Company Strachan Line rhos Jas

Harrison Harrison Line and Israeli Judges Line Shipping Navigation Co
Ltd all of which aremore fully described inthe complaint and answer inDocket

No 732 before the Federal Maritime Commission on the other

Whereas the aforesaid H Kempner is the complainant in the proceeding in

Docket No 732 before the Federal Maritime Commission whiCh term where

appropriate shall include the Federal Maritime Board seeking to recover

reparations against Kerr Steamship Company KerrSocieta Italiana di Arma

mento SIDARMA Sidarma Compania Maritima de Nervion Nervion

and Societa Anonima Navigazione AHa Italia Ltd Genoa Creole Line

Creole among others and which proceeding further names the other parties
hereinabove set forth as respondents all as will more fully appear from the

romplaint and answer inthe said proceeding and

Whereas in addition to the reparations claimed against Kerr Steamship Com

pany Societa Italiana di Armamento SIDARMA Compania Maritima del

Nervion and Societa Anonima Navigazione Alta Halia Ltd Genoa Creole Line

for the periOd through December 81 1952 by the aforesaid H Kempner as set

forth in the complaint in the said proceeding and said H Kempner shipped at

non contract rates consignments of cotton via the vessels of Kerr Steamship
Company Societa Italiana diArmamento SIDARMA Compania Maritima del
Nervion and Societa Anonima Navigazione Alta Halia Ltd Genoa Creole
Line and or the other respondents named herein from January 1 1953 to the
date of the interim legislation enacted Iy Congress which made lawful the dual

rate contract systems of the aforesaid Conference insofar as it might be applied
subsequent to the date of the enactment of that legislation August 12 1958 and

Whereas the United States Court of Appeals for the District of Columbia
Circuit by decision dated January 10 1963 reversed thedecision of the Federal
Maritime Commission in the aforesaid proceedings and ordered the proceedings
remanded to the Commission for the assessment of reparations due to the com

plainants thereunder and

Whereas the Conference and its members including the parties named herein
above deny that they are liable to the aforesaid H Kempner for any alleged
reparations and or damages and

Whereas the parties are desirous of settling satisfying and compromising
their differences to avoid the necessity for further proceedings and the expense
inconvenience and delays which would be occasioned thereby

8 F M C
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Now therefore for and in consideration of the mutual undertakings of the

parties hereto it is hereby stipulated and agreed by and between the said parties
that

1 H Kempner hereby releases any and all claims which it may have had

against Kerr Steamship Company Societa taliana di Armamento SIDARMA

Compagnia Maritima del Nervion Societa Anonima Navigazione AHa HaHa Ltd

Genoa Creole Line and theGulf Mediterranean Ports Conference and Water

man Steamship Corporation Alexandria Navigation Company S A E Bloom

field Steamship Company Blue Funnel Line Java New York Line Compagnie de

Navigation Cyprien Fabre F3Jbre Line Compagnie Generale Transatlantique

French ine Concordia Line Ellerman Bucknall Associated Lines Fern

Ville Mediterranean Lines Fearnley Eger and A F Klaveness Company
A S Hellenic Hnes Ltd Leif Hoegh Company A S Hoegh Lines Isthmian

Steamship Company Prudential Steamship Corporation Larrinaga Steamship
Company Ltd Larrinaga Line Richard Meyer Company of Texas Strachan

Shipping Company Strachan Line Thos Jas Harrison Harrison Line and

Israeli Judges Line Shipping Navigation Co Ltd in connection with the mat

ters alleged in the complaint in Docket No 732 before the Federal Maritime

Commission including all claims for damages and or reparations arising out of

the payment by H Kempner of non contract rates under the dual rate system

involved including those covering shipments which were effected during the

period subsequent to December 31 1952

2 Upon the execution of this Agreement the parties hereto shall advise the

Federal Maritime Commission that the controversy which is the subject of the

complaint in Docket No 732 before the Federal Maritime Commission has been

settled insofar as it applies to the respondents named inParagraph NO 1 hereinr

above and that H Kempner has withdrawn its complaint as amended insofar

as it pertains to the said respondents and request an order by the Commission

clismissing the said complaint with prejudice insofar as it pertains to the said

respondents
3 Upon the dismissal of the complaint as hereinabove set forth the Kerr

Steamship Company Societa Italiana di Armamento SIDARMA Compania
Maritima del Nervion and Societa Anonima Navigazione Alta Italia Ltd Genoa

Creole Line shall pay to H Kempner including principal interest thereon

costs and any other amounts which may be due the following sums

Compania Maritima del Nervion and Kerr Steamship Company

agents 5 000 00

Societa Italiana diArmamento SIDARMA 2 713 06

Societa Anonima Navigazione Alta Halia Ltd Genoa Creole Line 3 000 00

4 This Agreement is entered into by and between the parties for the purpose

of settling satisfying and compromising the differences set forth hereinabove

and for the avoidance of the expense inconvenience and delays which would be

involved in any further litigation between them Neither this Agreement nor

any payment hereunder shall be construed as an admission that H Kempner is

entitled to recover damages and or reparations against the respondents named

hereinabove inany amount whatsoever

This document was served upon the attorneys for all other respond
ents herein who have filed no objection to theproposed settlement

The complaint herein was filed timely therefore none of the ship
ments are time barred The amount of reparation claimed theJein

8 F M C
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3 339 54 from l err Nervion 1 779 06 from Sidarma and 2 436 78

from Creole all with interest was calculated on basis of the difference

between the noncontract rate paid andthe contract rate sought applied
to the weight of the shipments involved

The amounts agreed upon in settlement of the claims 5 000 from

J err Nervion 2 713 06 from Sidarma and 3 000 from Cerole is

equivalent to the reparation originally sought plus a nominal amount

of interest

Premises considered an order will be entered dismissing the com

plaint with prejudice as to respondents named in the Stipulation and

Agreement only This action should not be construed as an approval
of any particular amount of interest on the claims involved and is

without prejudice to any findings which may be made with reference to

the remaining claim for reparation against the remaining respondent
Signed Gus O BASHAM

Presiding Exarniner

APRIL 15 1964

8 F M C
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5 Applicant holds Capbtin s papers issued by the Chilean Goyeln
ment and has had extensive experience Ht sea

6 Applicant was eharged with aiding and abetting one Am iano in

operating as a freight forwHrder in violation of the Shipping Act and

appeared before a Federal Court on J anuary 9 1964 without counsel
at the direction of the Judge of the Federal COllrt applicant tendered

a cert ified copy of his 1962 individual income tax return and uHcr

examining the return the Court found dUtt applicant had a marginal
income and appointed a lawyer to defend him

7 An investigator for the Commission was charged with the re

sponsibil ity of investigtting applicant s qmtlification for a forward

ing license the investigation was not completed due to failure of

applica nt to keep appointments made with the investigator
8 Applicant did not comply with the request of the investigator to

produce books and records for the reason that such docnments were

in storage in a warehouse and applicant considered thent unavailable

DrSGUSSION

Public Law 87 2 54 amended the Shipping Act 1916 the A ct by
providing in the first section thereof a definition of carrying on the
business of forwarding and by adding section 44 which requires the

licensing of forwarders In pertinent part the st tute provides
Section 44 a No person shall engage in carrying on the business of for

warding as defined in this Act unless such verson holds a license issued by the

Federal Maritime Commission to engage in such business 0 0

b A forwarder s license shall be issued to any qualified applicant therefor

if it is found by the Commission that the applicant is or willbe an independent
ocean freight forwarder as defined in this Act and is fit willing and able properly
to earry on the business of forwarding and to conform to the provisions of this

Act and the requirements rules and regulations of the CommiSSion issued
thereunder and that the proposed forwarding business is or willbe eonsistent

with the national maritime Policies declared in the ferchant iIarine Act 1936

otherwise such application shall be denied

The statute places upon the Commission the duty ofdetermining that
an applicant for a license is fit willing and able to properly carryon
a forwalding business and further that he is willing and able to con

form to the Act and the Commission s requirements rules and regula
tions The detennination of the fitness willingness ancl abi ity of the

applicant must be by applieation of the Commissi n s sound discretion
It is well recognized that discretion may not be exercised in an lllbi

trary or capricious manner and in licensing or l efusa I to license con

sideration must be given to constitutional and lawful safeguards of
individuals and their right to make a living A1che1 v SEG 133 FecI

2d 795 cert denied 319 U S 767
The record discloses that applicant did not respond to the Commis

sion s propel inquiries This fact l a ises reasonable doubt that he is
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willing or able to conform to the requirements rules and regulationsof

the Commission and forecloses an affirmative fincling that he is so will

ing and able to conform Applicant offele l no evidence of his finan

cial qualifications at the hearing His request to present documentary
evidence of his financial ability pursuant to Rule 10 w of the Com

mission s Rules of Practice and Procedure W lS granted with concur

rence of Hearing Counsel Applieant failed to furnish the docu

mentary evidence within the two week period all wed by the Examiner

at the hearing or within more than a month subsequent to the expira
tion of that period Through his counsel he has elected to rely on

the evidence presented at the hearing
His failure to present documentary evidence of his financial status

and waiver of the opportunity to do so permits only the conclusions
that favorable evidence is not available to him Evidence of lack of

financial ability was presented by Hearing Counsel Vithin recent

months a Federal Court determined that applicant s financial status

was marginal and found it necessary to appoint an attorney to defend

applicant in a matter involving violation of the Shipping Act 1916 as

amended

Section 44 1 of the Ad provides that a license shall be issued if it is

found that an applicant is fit willing and able to properly carryon the

business of forwarding and to conform to the provisions of the Act

as wen as the requirements rules and regulations of the Commission

In view of the at titude and behavior of the applieant in regard to

the Commission s lavful inquiries and his questionable financial status

the findings prerequisite to issuing a license cannot be made Appli
cant has not complained nor could he complain in view of the facts

and circltmstances here presented that refusal of his license would be

an arbitrary or capricious exercise of discretion In the absence of

the findings required by the statute denial of the license is mandatory

CONCLUSIONS

Applicant does not possess that kind of financial responsibility
compatible with the duties and responsibilities of a freight forwarder

It cannot be found that he is willing and able to conform to the pro
visions of the Act or the Commission s requirmnents rules and regula
tions

The application for a freight forwarding license is denied An ap

propriate order will be entered

Signed HERBERT I GREEn
Presiding Ewmnine

iy 8 1964

8 F M C
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The shipmeiltsaggregiteeight ormesuiement vas 2880 cubic

meters or9600 kilogrms The consignor is one Hashim ARhmn

Mohammad in I3eirtit nd the consibnee is complainnntby endorse

ment in Ten York City The tigbrebate freightclarges collected on

this shipment on llarch291963 by Concordi ainounted to110160
the sid mount beinb piid bytlecamplainant herein The bsis

on tiThich the freightchigesere collected vaspiedictedupon 3825

per cubic ineter in ccordnceitli tlieConcordi Line sternlIecli

terraneanUSAtlntic4Vestbound Freight Tarif FiVIC1Vumber

1 Reisecl Pnbe No 1 The rate sought to be pplied s7650

per eight ton 1000 ltilos and the Rgrebtite freight chrbes at

therte soubht to be pplied ould be 73440 The refuncl recuest is

for the differencennely 36720
Concorclia asks forauthority to cure hiclship which has been

imposed upon compltiinnt smll Americtin importer by reasoii

of n inndverteiit oversibht ith respect to itstriff rates pplictible
to gotskins TI11S SIl1J111e11 111 Clt10StlOI1 tTS 171RC0Oll L freight co

lect bsis the freibht being for the ccount of the United States

receirerRnd upon the issunce of the bill oflding on or about April
4 1963 the shipper callecl to the attention of Concordiasgent that

Concordiastrifsvery much hibher thanthe rRte beinb chrged
by 1nlericnEYport Lines Export Concordis competitor On

April 26 Concordias Beirut bent thereupon cbled its hedoffice

in1TOray and asked perinission to mke the necessryadjustment
The vessel however had sailed on April 25 the day before the gent
broubht the mtter to theovnersttention nd the head oflice in

Nary replied to the Beirut agent that the djustment requested
could not then be made Therefter vhen the goods arrived in Ne

York in late My the receiverclled to the attention of Concordias

beneral ngent thtthe freiglitrte Tsfr liibher than the rate

charged for similarshipinents by porthich serves the same trade

Concordi sttes thtit has been its policy to set rates at competitive
levels tind cvhen it learned that the mericnExport freiht rate on

this item was 7650 per eight ton irhich ould have resulted in

total freight on the shipment of 73440 Concorclias trafficofficials

agreed thttlie rate should hve been tthesme level The rte
hoever in Concordiastariff vas as above shovn hich resulted in

Lhe amount of110160 Thereafter Concordia tifter investigting
the matter further letirned thtthis older freight rate had been

carried over inadvertently from n older tariffand that the unduly
high rtite had not been detected becuse no shipments of the commod

ity had beenoered to Concordia and that ifthis disparity had been

knonto Concordia in time to permit the filinb of the necessrytriff

mendment Concordia wouldhve filed the ppropritetarif amend
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ment reducing the rate this hns since been done Hoever s

noted the vessel had lrendy sniled from Lebanon vhen its I3eirut

agent firstrised the question ithConcordiashead ofiice and by the

time the receiver of the goatskins in TTevYork called the eYIOI to

Concorditis attention the only step then Rvilable as for Concorcli
to seel permission from the FedernllZaritime Commission Com
mission to rectify the inaclvertent error

Itould tippear thnt thefcrs in the present case do not fnll vithin

the category ofcses in vI11C11 relief hsbeen branted by the Com
mission AItIlOLlbh it is nlleged by Coicorclitithtthere as a mis

understanding or tleast Rn indvertent mistake in llOtflllllb its

neertriffinielation to the charbes inoledintlieshipnlent of gotit
skins nevertheless it wouldappear thtthose enbed in tlle esport
nd import trderouldkiow or mlie it their busiless to deterinine

the costs of shipling services they intend to use Shipinb costs are

an integral part of the cosfs of commodities thtare to 1esold and it

vould be bsic to inquire about or to knovthese costs insmuch s

they enter into the price hich an importer ill have to pny for his

merchtindise Althoubh competitivertes on the shipment of got
skins from Beirut Lebanon to Te Yorl vere thentclifferentJeels

it must be assumed that the consignor in Beirtit s vell astie Nev

Yorl consigneelnevwhat the shippinb chrges ould be when the

cRrgo 7as booked for shipment to 1Ten York ItCR11IlOt Je SL1C1 tllflt

the shipper Rnd the consgnee vere inisled for there vas no error or

inadvertence as to the tariff rate then on fieat the time of the ship
ment3The facts in the present case do not fitiithin the scope of the

lllartini cIossi decision Special Docket No 244 FDZC 453 19G2
vhich holds that innocent shippers should not be mRCle to berthe

consequences of carriersneglect in filin atrifrtite that the parties
cting in goodfithhdgreed 7oulcl apply Actually the shipper
in thiscse knevor should have knonor could llave readily scer

tained vhat the tariff as since it ws theil on fileeell tllOtlllthe

carrier apprently as ithout knovledge at that time thtitsrte

vashighertlian thRt of its competitor Etport serving the same trade

To be sure the carrier in the present instnnceillreceive a substantial
windflltthe egpense of the shipper IIoever the ctirrier is getting
exactly the mount ivhich its tariff provided fornothing more

nothing lesseven thoughthe shipper could have used a competitive
line Export and gotten much lower rate

There was no misunderstanding as to therte to beapplied The

carriers agent may have agreed that his principalsrte vashigh but

he did not accept the shipment vith any concurrent promise that a

8Concordia Line Eastern 14iediteraneanUSAtlantic Westbound Freight TnriPfFniC
No 1 ftevised page 14
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Joer rate oulcl ueapZlied 1lie shipler ns not treatedunftiirly
Heshipped vitli his eyes open as to the charges Rna the consignee as

not Ln innocent party herein rhe fact tlnt the consignee tins re

ClUYed to ptiy rate wliich subsequent to his shipment sloered

to rieet tlie rate of a coinpetinb carrier is no basis for permitting the

loer rate to becoine retroactivelyeective Under approved nd lav

ful practices carrier may lover his rates to meet competition It

is hotieer the retroactivepllication of rntes tliatisforbidden To

pernlit sucli practice would be to intike afrce ofthestatute requir
ing the filing of rates and the chrging ofthe rates as filed

It is precisely this set of facts that distinguishes thiscse from the

cases in wllich the Commission has heretofore granted relief The
carrier simply charged the rate whicli its ttiriff proided tind the

shipper or consignee paid thatrte even thoubh itplnrently dis

covered shortly after the shipment hdmoTed out of Beirut thttlie
tariff charges vere noticeably higher thanEportsits comnetitor
was charging

The appliction is denied An appropriate order tii11 be entered

Signed EDVr1RD C Joxxsor
Pesidinq Exazine

Apu2 164
srrc
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No 1061

BULKLEY DUN rON OVERSEAS S A

v

BLUE STAn SHIPPING CORPORATION

Handling charges of respondent terminal not found to constitute unjust or un

reasonable practice in violation of section 17 of the Shipping Act 1916

HaroldIIIitherz Esq and Ho11ard A Pratt Esq Tanzer Mullaney
l1itherz Pratt for Bulkley Dunton Overseas S A

Jmnes J Bierbower Esq for Blue Star Shipping Corporation
INITIAL DECISION OF JOHN J1ARSHALL PRESIDING EX AlfINER 1

During the period 1959 61 complainant Bulkley Dunton Overseas

S A a New York City based corporation organIzed under the la vs of

Panama vas engaged in the export of wood pulp supplied by the St

Marys IClaft Mills a paper manufacturing company located at St

J1arys Georgia 2 The complaint is against respondent Blue Star

Shipping Corporation as lessee and operator of the ICings Bay J1arine

Terminal ICings Bay Station St J1arys Georgia the Terminal

As amended it alleges unjust and unreasonable rules regulations and

practices i e handling charges by respondent in violation of the

second paragraph of section 17 of the Shipping Act 1916 the Act

and seeks reparation therefor

The second paragraph ofsection 17 provides
Every common carrier by water in foreign commerce and every other per

son subject to this Act shall establish observe and enforce just and reasonable

regulations and practices relating to or conuected with the receiving handling
storing or delivering of property Whenever the Commission finds that any

such regulation or practice is unjust or unreasonable it may determine prescribe
and order enforced a just and reasonable regulation or J ractice

1 This decision became the decision of the Commission on June 9 1964 See Rules
13 d and 13 h Rules of Practice and Procedure 46 CFR 502 224 502 228

2 Since July 1961 wood pulp has Dot been available from this source for export as Kraft
has required the entire supply for its own paper production

mharris
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The facts are that between on or about March 21 1959 and July 19

1961 complainant shipped for export over the Terminal an aggregate
of23 836 tons of wood pulp by 31 separate shipments see Appendix
However only the last 16 shipments which totaled 13 404 25 tons and
which occurred on and after May 17 1960 3

are here concerned Com

plainant admits that the 15 earlier shipments are time barred by the

2 year limitation prescribed by section 22 of the Act

Although these shipments as delivered in railroad freight cars

were in stacks ranging from three to seven bales high respondent
usually handled them in stacks of five bales This handling was done

either by respondent s employees or by arrangement with stevedores

for which respondent paid Each bale weighed approximately 500

pounds and even when stacked they were not bound together It is

understandable that the stacking involved considerable effort and that

the tendency of the top bale to fall off posed safety problems Two

workmen suffered broken arms and one a broken leg The pertinent
provisions of the Terminals tariff provided as follows

Item 18 Definition of the term handling
The term handling as used in this tariff means the physical handling or

movement of cargo between shipside and cars shipside and motor vehicles

shilpside and starage or Ibetween storage and cars or trucks and one handling

charge is assessed for each movement of cargo except that when the Terminal

is required to load cargo on pallets furnished by the Shipper or Consignee at

time of handling out thehandling out charge willbe fifty percent 50 higher
than the regular handling charges published in this tariff Handling charges are

assessed against the cargo

Item A 55 Handling Oargo mryving direct between cars and ships

On all cargo moving direct between rail cars trucks trailers and or vehicles

and ships the stevedore and or stevedoring companies will handle and receive
33 percent of the applicable tariff rate

Item 269 Oharges tor wharfage mid handling in cents per ton of 2 000

pounds
Wharfage Handling

Wood Pulp in bales 1 000 pounds and over 30 69

In units under 1 000 pounds 30 95

Respondent charged and complainant paid handling charges of

95 cents PEr ton of 2 000 pounds for the said 16 shipments or a total

sum of 12 734 06 In a few but undetermined number of instances

two of theparticipating stevedoring companies 5 waived and respond
ent therefore did not pay the one third share specified by Item A 55

aThis assumes a valid filing of the complaint not more than 2 years thereafter al

though required copIes and exhibits thereto wele Dot received until June 4 and 11 1002

respectvely
4 The complete tariff of record herein Ex 1 contains an amendment of uncertain date

excluding tMs clause However both parties contend tbat the exclusion did not occur unt11

near the end or even after the period in question The original tariff was filed with the

Federal Maritime Board October 17 1958 but the amendment was not

Stracban Sbipping Company and Southern Shipping Company

8 F M C
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The president of the Terminal in referring to one of the stevedoring
companies testified that They said we couldn t make it up here at

the Terminal no matter what we were charging and they said they had
theirs from stevedoring costs and we could have it just keep it

It is complainant s position that respondent engaged in unjust and

unreasonable practices in violation of section 17 a by issuing a

tariff that was ambiguous to complainant s detriment and b by col

lecting a handling charge on the basis that it was to be divided with

the stevedores not so dividing it keeping the matter secret and not

refunding the unpaid amount 6

In developing the issue of ambiguity complainant argues Brief p
4 that tariff Item 269 contains two conflicting descriptions the first

referring to woodpulp in bales of 1 000 pounds and over and the other

to wnits under 1 000 pounds that this necessitates specific recognition
of the handling cha1 ge provision set forth in Item 18 as applying to

each movement that each movement consisted of five bales weighing
approximately 2 500 pounds in total and was therefore subject to the

over 1 000 pound handling charge of 69 cents rather than the 95 cent

rate that wood pulp is typically moved in balesof 400 to 600 pounds
not heavier t nd that in any event where rates conflict due to arn

biguity the lowest is applicable Abruptly stated the contention is

that the units moved were the stacks rather than the individual bales
The difference of 26 cents between the two rates which totals 3 485 11

is claimed as a rate overcharge Further hearing is proposed to

determine the amount of the handling charge due but not paid to

stevedores and therefore said to constitute additiohal overcharges re

fundable to complainant
On brief complainant although contending that respondent s tariff

was ambiguous and confusing states that it was not supplied with a

copy of the tariff until July 28 1961 more than a week after the
last shipment was invoiced that prior to commencement of the ship
ments the handling rate and charge had been eXpla ined orally only
and that it did not question or protest the 95 cent rate until the last

shipment There was no written correspondence between the parties
until August 30 1961 more than a month after the last shipment

Respondent takes the position that its tariff wasnot ambiguous that
the imposition of the 95 cent handling charge was just and reasonable

because the shipments involved individual bales weighing less than

1 000 pounds each and that the stevedores waived payment of their

one third share of the handling charges because of the amount of

j

it

l

6 By its complaint nnd at the outset of the hearing complainant also contended that

the assessment of a handling charge was unjust and unreasonable because the wharfage
and handling assessments are duplicative However judging from its brief in

cluding proposed findings and conclusions it appears that this contention has been

abandoned In any case the record shows that the two assessments were not duplicative

1i M1
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handling actually performed by respondent In short respondent
argues that the 95 cent handling charge was proper that it was prop

erly assessed that all shippers were treated alike and that the record

herein requires that the complaint be dismissed

DISCUSSION

Vith regard to the ambiguity of respondent s tariff the ingenuity of

complainant s argument exceeds its merit Bales and units are indeed

different words One could add such words as bundles bags boxes

packages rolls or any other term indicating a separate self contained

composite accumulation of wood pulp and the meaning would he ade

quately clear Unless a number were bound or otherwise joined to

gether in such manner as to facilitate movement as a single unit the

individual weight of each would govern under this tariff Called by
whatever name the number of such units that might be stacked on a

fork lift truck or other conveyance is irrelevant and may not be seized

upon to sustain a claim of tariff ambiguity or confusion In truth

the evidence and argument advanced in this case by complainant leaves

some doubt as to whether there really was ambiguity or lack ofunder

standing Complainant vas not new to the wood pulp exporting busi

ness and this particular handling charge item vas not novel In fact

it was virtually copied from the then effective Terminal Tariffof the

nearby Municipal Docks and Terminals of the City of Jacksonville
Florida Ex 5 which provided as follows

Woodpulp inbales Wharfage Bandlin g

In unitsunder 1 000 pounds 30 95

In units 1 000 pounds or over 30 69

There is no question but that such tf riffs Inust be construed strictly
and that wherever they are ambiguous the doubt should be resolved

against the Terminal Nevertheless fair and reasonable construction

must be gIven The terms must be construed in the sense in which they
are generally understood and accepted and shippers cannot be per
mitted to avail themselves of strained or unnatural construction

Thomas G Orowe et al v Southern S S et aI 1 U S S B 145 147

It seems clear that complainant was here seeking to exploit an ap

parent opportunity to eliminate the handling charge or at least get it

reduced Had respondent agreed to either it would have been in viola

tion of its tariff

Complainant s contention that it paid the handling charge on the

premise that a one third portion would be paid to the stevedores Brief

p 7 is also questionable The last shipment was invoiced July 19

1961 The complaint filed in 1ay 1962 makes no reference to pay
ments to stevedores In fact the record indicates that complainant
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first became aware that this provision had been in the tariff when it

was disclosed during the course of the hea ring on n1arch 5 1963 that
the copy of the tariff supplied complainant on July 28 1961 contained
a subsequent amendment which onutted this reference entirely Of

even nlore direct significance is the fact that under the circumstances

complainant was not a party in interest with regard to that provision
of the tariff The provision need not have been in the tariff at all and

as contained wasstrictly a matter bebveen the stevedores and respond
ent They were at liberty to waive payments in whole or in part and
without reference to shippers

ULTIl IATE CONCLUSIONS

The record in this case does not disclose nor win it support a finding
that regulations and practices established and observed by respondent
in the assessment of handling charges for wad pulp were ambiguous
unjust unreasonable or otherwise violative of section 17 of the Act

An order dismissing the complaint should be entered

Signed JOHN 1ARSHALL

PTesiding Exa JTbinel

MARCH 19 1964
ApPENDIX

BULKLEY DUNTON OVERSEAS S A 295 MADISON AVENUE NEW YORK

Shipments of Wood Pulp Over Kings Bay Ma1 ine Terminal

Invoice No Date Vessel Short tons

37 nn n 00 00 00 o
h 3 21 59 Southland 00 00 00 0000 00

h 1 362 00
43 A 4 24 59 lvl imi Horn 00 h 00 00

h 386 25
47 A h h 00 00 h 00 5 23 59 Elizabeth Lykes o 00 00 611 00

4 A h h 00 h 00 0 5 25 59 Casa Blanca 00 nn 0000 00 00 0
u 505 00

59A h h u h 00 U 8 25 59 Fcrnwave 303 00
63A 00 hh 00 00 9 23 59 1 ana u

00 00 hn 00 00 h 1 208 00
6 Bn h 0 h h h h 0000 o 1013 59 Fcrngrovcu 00 un 00 00 00 o 606 75
7 2 u n 00 00 0 h h 00 00 12 4 59 Stanwear hu nuuu uh n u h 527 50

752 00 h 00 000000 00 h 127 59 Frl11k Lykcs 303 00
75

3
127 59 Frank Lykesnh n 303 75

751 127 59 Frank Lykes n 425 25
91 1 00 00 000000 00 00 h 00 2 15 60 Barbara h nnu nn u 00 362 00
92A 2 24 60 Corncville h h n u I 221 00
97 1 00 3 22 60 Crestville hn n h o 00 1 214 25
97 1 3 4 60 Consul ArlL 00 00 00 00 nu I 093 00
81 1 00 00 hn 00 hn 5 17 60 Sonderburg h h Uh 00 1 174 50
81 1 00 00 00 00 o u nu 5 27 60 Fernplant h 1 030 75
84 1 00 n u nn

00 6 14 60 Barbara h h 1 031 75
95 1 7 11 60 Librevillc 00 un 00 00 0000 597 00
85

1
00

0000 n
h h 00 7 11 60 Fernbank 0000 00 00 00 n 733 00

97
2

00 00 0000 h h 00 00 no 7 26 60 Fernstatc 00 00 h n 1 057 50
103 1 00 0000 00 0 00 8 25 60 Syllum 000000 00 00 U 00 o 789 50
101 00 00 h 00 9 20 60 Liebervillc 00 00 h 00 848 25

104 1 00 h 00 00 00 930 60 Hasselburg h
h 00 00 999 50

119
1

00 h 00 00 h 12 7 60 Sue Lykes n unun u o
h n 1 202 75

146 F 1 h no h 00 00 3 20 61
Barbara

h
00 0

00 00 670 25
127 F 1 h 00 2 3 61 Teklatorll1 nh U 0 h hn 00 424 00
146F 1 00 00 h 00 h 00 h 3 20 61

Barbara
0000 00 00 0 h 00 670 25

166
1

00 00 00 6 23 61 Edmund Hugo Stinnesu 00 00 00 692 50
161 1 no h UUu

u 5 17 61 Boveen 00 00 609 00
169 1u nn 00 00 00000000 00 7 19 61 Almeria Lykes 00 n

n 873 75

Totalshort
tons

00 00 00 00 23 836 00

o 1 i




