
FEDERAL MARITIME BOARD

No 815

COMMON CARRIERS BY WATER STATUS OF EXPRESS COMPANIES

TRUCK LINES AND O rHER NON VESSEL CARRIERS

Decided March 2 1961

Found that any person or business association may be classified as a common

carrier by water who holds himself out by tbe establishment and main

tenance of tariffs by advertisement and solicitation and otherwise

to provide transportation for hire by water in interstate or foreign
commerce as defined in the Shipping Act 1916 assumes responsibility
or has liability imposed by law for the safe transportation of the ship
ments and arranges in his own name with underlying water carriers

for the performance of such transportation whether or not owning or

controlling the means by which such transportation is effected is a

common carrier by water as defined in the Shipping Act 1916

Status of individual respondents determined in accordance with above con

clusion except as to Weaver Bros Inc and Railway Express Agency
and except as otherwise noted as to other respondents named in the

report

William J Lippman a d Robert N Kharasch for American Red

Ball Transit Company Inc Burnham Van Service Inc Ford Van

Lines Incorporated Global Van Lines Inc Gray Moving Stor

age Inc Greyvan Lines Inc Lyon Van Lines Inc Lyon Van

Storage Co Martin Van Lines Inc Neptune Storage Inc North

American Van Lines Inc Rocky Ford Moving Vans Salt Lake

Transfer Company Sourdough Express Inc and Wheaton Van

Lines Inc respondents and Household Goods Carriers Bureau

and Movers Conference ofAmerica interveners

Donald Macleay and Harold E MesiroW for Bekins Household

Shipping Company Bekins Van Lines Co Bekins Van and Storage
Co Bekins Van Lines Inc Bekins Moving and Stprage Co

Washington and Bekins Moving and Storage Co Oregon
respondents
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Alan F WohlstetteT and Joseph F Mullins JT for Smyth Ha

waiian Van Lines Inc Smyth International Van Lines Inc

Smyth Overseas Van Lines Inc Aero Mayflower Transit Com

pany Inc and Allied Van Lines Inc respondents
CaTToll F Genovese for Carroll F Genovese Movers and Ware

housemen s Association of America King Van Lines Inc Trans

American Van Service Inc Von Del Ahe Van Lines Inc Airline

Vans Allied Pittsburgh Warehouse Van Company Inc Paul

Arpin Van Lines Inc Atlas Van Lines Inc Dean Van Lines

DeIcher Bros Storage Company DevVitt Transfer Storage Com

pany Imperial Van Storage Inc Mollerup Van Lines doing
business as Mollerup Van Lines Mollerup Moving Storage

Company Pan American Van Lines Inc Pyramid Van Lines

Inc Republic Van Storage Company Inc Security Storage
Van Company Inc Suddath Moving Storage Company Inc

and Weather Bros Transfer Inc respondents
H e1 be1 tBUTstein for Paul Arpin Van Lines Inc Columbia Van

Lines Inc Suddath Moving Storage Co Mover s and Ware

housemen s Association of America Inc Dean Van Lines Inc

Security Storage and Van Company Inc and Von Del Ahe Van

Lines Inc respondents
John R Mahoney and Eugene T Liipfert for Consolidated

Freightways Inc and its divisions Garrison Fast Freight and

Foster Freight Lines Inc respondents
Ramon S Regan for United States Van Lines Inc respondent

B W LaTouTette and G M Rebman for United Van Lines Inc

respondent
Robe1 t E Johnson for Railway Express Agency Incorporated

respondent
F1 ank L Ippolito for Porto Rican Express Company respond

ent

Harry C Ames and James L Givan for Universal Carloading
and Distributing Company respondent

Paul J Coughlin for National Carloading Corporation respond
ent

Ira L Ewers and Willia1n B Ewers for Alaska Steamship Com

pany respondent
Odell KomineTs and J Alton Boyer for Pacific Far East Line

Inc respondent
Willis R Deming and Alvin J Rockwell for Matson Navigation

Company and the Oceanic Steamship Company respondents
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Wa ner W Gardner and Vern Count1yman for American Presi
dent Lines Ltd respondent

Alpho nsus E Novick for Global Van Lines and Trans Ocean
Van Services respondents

Richard M Hartsock for Military Traffic Management Agency
intervener

Laurence E Masoner Henry A Cockrum and J C Kinney
Office of the Judge Advocate General on behalf of the Secretary of
the Army for the Department of Defense intervener

Clarence J Koontz Malcolm D Mille and J H Macomber Jr
for Administrator of General Services intervener

Mark P Schlefer and John Cunningham for Bull Insular Line
Inc and Alcoa Steamship Company Inc interveners

Robert B Hood Jr Edward Aptaker and Robert E MitcheU
as Public Counsel

r
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REPORT OF THE BOARD

THOS E STAKEM Chairman SIGFRID B UNANDER Member

RALPH E WILSON Membe1

BY THE BOARD

1 PROCEEDINGS

This is a report on the results of a hearing and an investigation
ordered by the Board by an order dated March 14 19571 to de

termine 1 the classification and status ofmotor truck companies
freight forwarders and express companies under the Shipping
Act 1916 as amended Act and the Intercoastal Shipping Act

1933 as amended Intercoastal Act in order to arrive atageneral
rule or interpretation applicable in the future to all persons and

2 the lawfulness of agreements filed under Sec 15 of the Act in

which the aforesaid classes of carriers are parties Seventy seven

parties were made respondents and six parties not named as re

spondents intervened Evidence was taken in the form of verified

statements and exhibits in response to questionnaires promulgated
by the Board The submission of briefs was followed by a recom

mended decision of an Examiner and by exceptions thereto

II FACTS

Many motor truck companies freight forwarders and express

companies as part of their business provide the service of moving
household goods and other personal property from points in the

United States to points overseas using both trucks or vans which

they own or operate and ocean ships which they do not own and

operate Such companies and forwarders are the initial carriers

Truck and rail service may be used overseas The initial carriers

offer this service to the public by advertisement and solicitation

The service consists of taking property from the shipper at his

home or place of business carrying it by motor vehicle or rail car

to a port having it loaded on a ship transported overseas and by
further land transportation delivered to the consignee Household

goods are frequently packed by the mover and generallyS protected
from damage in transit by appropriate padding and placed in vans

sent to a port unloaded and repacked into specially built contain

122 FR 1788 Federal Register No 53 March 19 1957 as amended in 24 FR 7340 Federal

Register No 178 September 11 1959
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ers which are used for the ocean shipment of household goods

They either own or lease the containers The loaded containers

are delivered into the custody of ship operators at the pier Any

needed stevedoring is handled by the initial carriers Railway

Express business is essentially a small package business Railway

Express transports packages under a single bill of lading naming

the Express Company as shipper Both types of carriers issue

their own through bills of lading to the original shipper consignor
By the bill s terms they agree to deliver the goods to the final desti

n tion named by the shipper and generally assumed liability for

safe arrival The extent of their monetary liability however

might be limited Claims for loss or damage are submitted to the

initial carriers Charges for these services and for the obligations
undertaken are those specified in the carriers tariff schedules and

regulations The tariff charges are for a combination of the costs

for preliminary packing in the case of household goods for land

transportation from origin to a port for over water transportation
including the cost of packing and unpacking of household goods
containers and for land transportation to the final destination and

delivery to the consignee and for overhead and profit The initial

carriers collect the freight charges based on this tariff The serv

ices have proven useful desired by the public and extensively used

Agreements have been filed with the Board by such motor truck

companies freight forwarders and express companies on the as

sumption that the signers were common carriers by water and re

quired to do so by Sec 15 of the Act

An agreement between 30 motor truck companies was placed in

the record of this proceeding The agreement designates a

Bureau A private corporation to administer the agreement
and obligates the parties 1 to file with the Board a tariff speci
fying the rates charges rules and regulations applicable to the

transportation of household goods between points covered by tne

agreement 2 to quote charge and collect rates and other charg
es only in accordance with the tariff adopted by the members pur

suant to the agreement 3 to furnish the bureau all information

required for its records 4 to cooperate by following prescribed
procedures in voting on proposals for the establishment or revision

of rates rules regulations or practices and 5 to furnish the

Board copies of various documents evidencing bureau action in

cluding the joint tariff observed by the signatory carriers This

agreement and others having the same objective have been per
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formed by the filing of various tariffs containing charges for over

seas transportation ofhousehold goods
The general purpose of all the agreements is to require the sig

natory carriers to charge uniform rates for moving household

goods as specified in the mutually agreed upon tariffs that are

adopted as part of the performance of the agreements

III DISCUSSION

The result to be achieved by our inquiry is to determine the ex

tent to which these facts bring the respondents within the ambit of

Sec 15 of the Act and in so doing to provide an interpretation
thereof which may be used as a guide in determining its effect on

other carriers and on future agreements involving similar services

Sec 15 of the Act requires that every common carrier by water

or other person subject to the Act shall file immediately a true

copy of every agreement with another such carrier or other

person subject to this Act fixing or regulating transportation
rates controlling regulating preventing or destroying compe

tition or in any manner providing for an exclusive preferen
tial or cooperative working arrangement Agreements are

lawful only wh n and as long as approved by the Board Before

approval or after disapproval it is unlawful to perform the agree
ment Lawful agreements are excepted from the provisions of

the Federal laws relating to combinations in restraint of trade and

monopolies contracts which may be construed to create restraints

of trade or monopolies are declared to be illegal 2 and under certain

circumstances agreements among several carriers providing for

the establishment of uniform rates for cooperation and for an

exchange of information may constitute such illegal contracts

A determination of the extent to which respondents must comply
with Sec 15 and come within its exception depends upon whether

the motor truck companies freight forwarders and express com

panies that make agreements among themselves fixing through
rates for moving personal property overseas should be classified

as and have the status of common carriers by water 3 or Com

2 15 use U 1 and 2

3 A common carrier by water is defined in the first section of the Shipping Act 1916 to

mean a common carrier by water in foreign commerce or a common carrier by water in

interstate commerce on the high seas or the Great Lakes on regular routes from port to

port 39 Stat 728 46 U S C 843 as amended
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mon carriers by water in intercoastal commerce
4 and therefore

must file 5 such agreements with the Board If respondents must

comply then the lawfulness 6 of the agreements and whether re

spondents may be excepted from the so called anti monopoly re

straint of trade laws 1 must be determined

The entity which constitutes a common carrier by water in

foreign commerce as defined in the first section of the Act is sub

ject to the provisions of the Act The term common carrier is

not defined but the legislative history of the Act indicates that
the person to be regulated is the common carrier at common law
One who holds himself out to carry for hire the goods of those w40
choose to employ him Banana Distributors Inc v Grace Line
Inc 5 F M B 615 620 1959 We have also held that a re

spondent s status as common carrier does not depend on its

ownership or control or means of transportation but rather on the

nature of its undertaking with the business which it serves

Where a party undertakes to transport from door to door it is a

common carrier over the entire limits of its routes both the por
tion over land and the portion over sea Where the respondent
assumed complete responsibility for the safe transportation and

delivery of goods entrusted to it from the time of rece pt from the

shipper until arrival at ultimate destination it was held to be a

common carrier by water Bernhard Ulmann Co Inc 3 F M B

771 1952

Railway Express Agency Inc was classified as a common car

rier by water hen it published a tariff naming rates and charges
applicable but restricted to shipments transported by ship be

tween ports in the United States and ports in Alaska pursuant to

4 A common carrier by water in intercoastal commerce is defined in the Intercoastal

Shipping Act 1933 to include every common and contract carrier by water engaged in the

transportation Cor hire oC passengers or property between one State oC the United States

and any other State oC the United States by way of the Panama Canal 47 Stat 142ii 46

U S C 843 as amended

5 Sec 15 oC the Shipping Act 1916 provides That every common carrier by water

shall file immediately with the Board a true copy of every agreement with another
carrier fixing or regulating transportation rates first par

6 Sec 15 of the Shipping Act 1 16 provides All agreements modifications or cancella
tions made aCter the organization of the Board shall be lawCul only when and as long as

approved by the Board Courth par
1

Every agreement modification or cancellation lawful under this section shall be ex

cepted from the provision oC the Act approved July second eighteen hundred ninety en

titled An Act to protect trade and commerce against unlawful restraints and monopoliel
and amendments and acts supplementary thereto and the provisions of sections seventy three
to seventy seven both inclusive oC the Act approved August twenty seventh eighteen hundred

and ninety four entitled An Act to reduce taxation to orovide revenue for the Government
and for other purposes and amendments and acts supplementary thereto Sec 15 fifth
par
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an agreement with asteamship company The agreement provided
that the company received one half of the gross revenue under the

tariff The company did not issue a bill of lading or freight bills

Le enter into an agreement with shippers Alaskan Rates 2
USMC 558 582 1941

Ip response to a disclaimer of common carrier by water status

because the carrier owned nothing that floats and carried nothing
across the water we held that such status does not depend on its

ownership or control or means of transportation but rather on the

nature of it undertaking with the public which it serves The

Act regulates those who perform or agree to perform water trans

portation service regardless of ship operation Bernhard Ulmann
Co Inc v Porto Rican Express Co supra In the Ulmann case

we reported as to the respondent therein Since it undertakes to

transport from door to door it is a common carrier over the entire

limits of its route both the portion over land and the portion over

sea The facts indicated that the respondent s freight bill to

shippers showed total transportation charges and respondent un

dertook by its information furnished to the public and by agree
ments with shippers to assume complete responsibility for the safe

transportation of goods entrusted to it from the time of receipt
from the shipper at his store door in New York until arrival at

ultimate destination in Puerto Rico It was decided that the re

spondent came within the definition of the term common carrier

by water in foreign or interstate commerce as the term is used

in Sec 15 of the Act and in the Intercoastal Act within the mean

ing of the first section of the Act 8 Both of these decisions in

volved iptercoastal operations or non foreign commerce The

present operations involve foreign commerce

The principal question here is which of the respondents likewise

comes within the definition of common carrier by water as a result

of the conformance or non conformance of its activities with the

foregoing standards as applied to foreign commerce The Exam

iner found that our standards might be summarized as follows

a person who holds himself out by the establishment and

maintenance of tariffs by advertisement and solicitation and

otherwise to provide transportation for hire by water in interstate

or foreign commerce as defined in the Shipping Act assumes

responsibility for the safe water transportation of the shipments
MSec 5 of tht IntercoastRI Act provides that the provisions of the Act are extended to

and shall apply to every common carrier by water in interstate commerce as defined in section
1 of the Shipping Act 1916
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and arranges in his own name with underlying water carriers for

the performance of such transportation whether or not owning
or controlling the means by which such transportation is effected
is a common carrier by water as defined in the Shipping Act

The Examiner found that most of the respondent motor carriers

freight forwarders and express companies were common carriers

by water within the meaning of such term in the first section of

the Act as a result of the application of these tests to their activi
ties as shown by the record before him

He concluded that their agreements fixing through transporta
tion rates had to be filed immediately and approved by us to be

lawful as required by Sec 15 of the Act

The exceptions relate only 1 to the extent to which certain

motor carriers because of the facts of their operations as shown

in the record were found not to be common carriers by water

when engaged in transporting household goods in foreign com

merce or in intercoastal commerce 2 to the failure to find that

respondents should also be considered as forwarders in the

ordinary sense of the word in their relationship with vessel op

erators and 3 to the Examiner s reference to the eligibility
of the different kinds of carriers instead of to the problem of

whether such agreements may exist bebi en such persons on

the one hand and vessel operating common carriers or other per
sons subject to the Act on the other hand

1

The excluded carriers were Carrol F Genovese Movers

Warehousemen s Association of America Inc Allied Pittsburg
Warehouse Van Co Inc Atlas Van Service Inc Howard Van

Lines Inc Pacific Freight Corporation Pan American Van Lines

Inc Puerto Rico Freight Delivery Co Smyth International Van

Lines Inc Bekins Moving Storage Co Oregon Bekins Van

Lines Inc California Bekins Van Storage Co California
and Weaver Bros Inc After the date of the recommended decision
the Bekins companies withdrew from the tariff fixing agreements
to which they were a party and which had been filed pursuant to

Sec 15 Of the remaining excluded carriers only Weaver Bros

after the Examiner filed his recommended decision submitted an

affidavit showing that their operations had been materially

changed since the time of their verified statement of their activi

ties used as a basis for the Examiner s conclusions The record

is reopened for receiving this document The sworn statement of

Weaver s general traffic manager was that it now 1 consoli

dates freight by picking up parts of whole shipments from sup
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pliers or delivering carriers for assembling into single lots 2
containerizes shipments in sealed vans and 3 moves freight

under through bills of lading issued by Weaver Bros under its

published through tariff schedules By the issue of its own bill of
lading Weaver has arranged in its own name for the performance
of transportation obligations in line with the Examiner s test

According to its affidavit charges for the entire movement are

collected by Weaver and Weaver assumes sole responsibility to

the shipper for the safe water transportation of the shipment as

well as land functions at both origin and destination Weaver s

agreement with shippers as evidenced by the terms and condi

tions which constitute the contract of carriage shown in the bill
of lading which was a part of the affidavit however are at vari
ance with the sworn statement It is agreed in Sec 3 of the bill
of lading that Carrier shall in no event be liable in any capacity
whatsoever for any delay nondelivery or misdelivery or for any
damage or loss occurring while the property is not in its actual

custody The property is not in Weaver s custody when it is in
the custody of the vessel operator In Sec 12 of Weaver s bill of

lading the obligation of the carrier is as follows

Any carrier hereunder in making arrangements for any transshipping or

forwarding by any vessel or other means of transportation not operated by
such carrier shall be considered only as a forwarding agent acting solely for
the convenience of the shipper without any responsibility whatsoever The
carriage by any transshipping or forwarding carrier and all transshipment
or forwarding shall be subject to all terms and conditions whatsoever in
the regular form of bill of lading freight note contract or other shipping
document used at the time by such carrier whether issued for property or

not and even though such terms may be less favorable to the shipper or

consignee than the terms of this bill of lading and may contain more stringent
requirements as to notice or claim or commencement of suit and may exempt
the on carrier from liability for negligence

These provisions show that Weaver has not assumed sole respon
sibility to the shipper for the safe water transportation of ship
ments Instead it is a forwarding agent for the convenience
of the shipper insofar as the water transportation part of the

journey is concerned Because of the restricted nature of its

undertaking with the public as evidenced by its agreement with

shippers we find that Weaver has failed to bring itself within the
the definition of a common carrier by water

I The Terms and Conditions may have been mistakenly used since it is noted that they
l efer to said Puget Sound Alaska Van Lines Inc a party which is nowhete else referred

to on the face of the Bill of Lading document headed Weaver Bros
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The Examiner found that Railway Express assumes liability
for the safe through transportation of the shipment It is noted

however that its Uniform Through Export Bill of Lading
Form 2100 4 57 in evidence contains under the heading
Additional Provisions as to Transportation to be Performed Be

yond the Boundaries of the United States and after the statement
The terms and conditions of this Order Bill of Lading under

which the shipment is accepted are printed on the back hereof

paragraph 10 therein which is on the back and reads as follows

The company shall not be liable for any loss damage or delay
in said shipments over ocean routes and their foreign connections

the destination of which is in a foreign country occurring outside

the boundaries of the United States which may be occasioned by
any such acts ladings laws regulations or customs Claims for

loss damage or delay must be made in writing to the carrier

issuing this bill of lading or its agent within nine months after

delivery of the property or in case of failure to make such delivery
then within nine months and fifteen days after date of shipment
and claims so made shall be deemed to have been made against any
carrier which may be liable hereunder Suits shall be instituted
only within two years and one day after the date when notice in

writing is given by the carrier to the claimant that the carrier has

disallowed the claim or any part or parts thereof Where claims

are not so made and or suits are not instituted thereon in accord

ancewith the foregoing provisions the carrier shall not be liable

Unlike the Weaver Bros bill of lading terms which expressly
create an agency relationship between the shipper and the ocean

carrier for the water portions of the transit Railway Express
terms appear to make it a principal as far as the ocean carrier is

concerned but with a disclaimer of liability The legal effect of

such an obligation is not clear

The Uniform Through Export Bill of Lading of Railway Ex

press is also made subject to Classification and Tariffs in effect

on the date hereof The International Tariff No 5 A in the

Exhibits and filed with the Board limits liability in Rule 13

Railway Express Agency will assume full common carrier

liability from origin to destination in the amount of 50 00 for

any shipment of 100 pounds or less and 50 per pound for any

shipment in excess of 100 pounds Railway Express might how

ever accept the terms and conditions of the receipts or bills of

lading of ocean carriers involving a different liability
6 F MB
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We do not pass on the legality of these disclaimers of liability
Railway Express did not file a brief and the effect of these pro
visions was not explored If the provisions are valid Railway
Express does not assume liability and would not be a common

carrier by water under the Examiner s tests But if Railway
Express as a common carrier has liability imposed on it notwith

standing these provisions then it may be a common carrier by
water In view of the unresolved status of Railway Express
liability to shippers on the over the water portion of the trans

portation which it handles we are unable to come to any con

clusion about the status of Railway Express as a common carrier

by water Until such aconclusion can be clearly reached based on

an unequivocal assumption of liability to shippers or a showing
of an imposition of liability by the courts we conclude Railway
Express is not a common carrier by water and its r te fixing
agreement may not be received for filing To permit further

examination of the liability issue this proceeding is held open as

to Railway Express so that further proof in the form of briefs or

oral argument may be received and considered by the Board

Upon completion of such a review a report will be issued as to

Railway Express
As regards the Examiner s recommended decision we conclude

however that the assumption or attempted assumption of liability
should not be the sole test of common carrier by water status
Rather the actual existence or imposition of liability is also a

significant factor Actual liability as a common carrier over the

entire journey including the water portion is essential

In the absence of exceptions by the remaining carriers excluded

from being considered as common carriers by water the recom

mended decision is adopted as to such carriers All of the remain

ing respondents are classified as and found to have the status of

common carriers by water as we interpret such term in the first

section of the Act or as common carriers by water in intercoastal

commerce as we interpret such term in the Intercoastal Shipping
Act 1933

We conclude that a person or business association may be clas

sified as a common carrier by water who holds himself out by the

establishment and maintenance of tariffs by advertisement and

solicitation and otherwise to provide trarlsportation for hire by
water in interstate or foreign commerce as defined in the Shipping
Act 1916 assumes responsibility or has liability imposed by law

for the safe transportation of the shipments and arranges in his
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own name with underlying water carriers for the performance
of such transportation whether or not owning or controlling the

means by which such transportation is effected is a common car

rier by water as defined in the Shipping Act 1916

One of the purposes of the proceeding was also to investigate
the lawfulness of all agreements filed under Sec 15 of the Act in

which motor truck companies freight forwarders and express

companies are parties thereto This does not appear to be possible
on the record before us since it includes only one agreement To

the extent that agreements are being filed IO they are subject to re

view and approval or disapproval on a case by case basis pursuant
to 46 CFR 9 222 14 This procedure will be continued and nothing
herein shall affect any approval specifically granted heretofore

by the Board

10 Filing is required by Sec l6 of the Act and implementing regulations contained in 46

CFR U 222 11 222 16
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1

i

I
I

ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 2nd day of March 1961

No 815

COMMON CARRIERS BY VATER STATUS OF EXPRESS COMPANIES

TRUCK LINES AND OTHER NON VESSEL CARRIERS

This proceeding having been entered upon by the Board on its
own motion and having been duly heard and submitted by the

parties and full investigation of the matters and things having
been had and the Board on the date hereof having made and
entered of record a report stating its conclusions and decision
thereon which report is hereby referred to and made a part
hereof

It is ordered That this proceeding be and it is hereby discon
tinued as to all respondents named herein except Railway Express
Agency and

It is further ordered That this proceeding be and it is h reby
held open as to Railway Express Agency for a period of 30 days
from the date hereof for the submission of such further proof as

may be offered by Railway Express Agency to determine its status
as a common carrier by water as defined in the Shipping Act 1916
as amended

By the Board
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DEPARTMENT OF COMMERCE
MARITIME ADMINISTRATION

No 8 122

MOORE McCORMACK LINES INC

ApPLICATION UNDER SECTION 805 a

Decided MOIIch 24 1961

Moore McCormack Lines Inc granted written permISSIon under Section

805 a of the Merchant Marine Act 1936 as amended for its vessel

the SS MORMACSUN presently under time charter t States Marine

Lines Inc to engage in one eastbound intercoastal voyage carrying a

cargo of lumber and or lumber products from United States North

Pacific ports to United States Atlantic ports commencing on or about

April 2 1961 since granting of the permission found 1 not to result

in l1nfair competition to any person firm or corpUation operating ex

clusively in the coastwise or intercoastal trade and 2 not to be

prejudicial to the objects and policy of the Merchant Marine Act 1936

as amended

Ira L Ewers for applicant
Donald Brunner as Public Counsel

REPORT OF THE DEPUTY MARITIME ADMINISTRATOR

BY THE DEPUTY MARITIME ADMINISTRATOR

Moore McCormack Lines Inc filed an application for written

permission under Section 805 a of the Merchant Marine Act

1936 as amended 46 U S C 1223 the Act 1 for its vessel the

SSe MORMACSUN presently under time charter to States Marine

Lines Inc to engage in one eastbound intercoastal voyage carry

ing a cargo of lumber andor lumber products commencing at

United States North Pacific ports on or about April 2 1961 for

discharge at United States Atlantic ports

1 Section 805 a is set forth in Appendix A attached hereto

259
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The application was duly noticed in the Federal Register of
March 18 1961 26 F R 2324 Hearing was held on March 24
1961 No parties intervened in opposition to the granting of the

requested permission
The testimony in this case shows that States Marine has cargo

bookings of approximately 614 million feet of lumber and lumber
products States Marine has been unable to obtain any other suit
able ship for an early April departure This sailing which is
scheduled to commence shortly after loading on April 2 1961 will
not increase the normal pattern of scheduling in States Marine
Lines Inc eastbound intercoastal service

On this record it is found that the granting of the requested
permission will not result in unfair competition to any person firm
or corporation operating exclusively in the coastwise or inter
coastal trade or be prejudicial to the objects and policy of the Act

This report shall serve as written permission for the voyage

I

6 M A



MOORE McCORMACK LINES INC SECT 805 A APPLICATION 261

ApPENDIX A
Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under
authority of title VI of this Act or to charter any vessel to any person
under title VII of this Act if said contractor or charterer or any holding
company subsidiary affiliate or associate of such contractor or chadcrer

or any officer director agent or executive thereof directly or indirectly
shall own operate or charter any vessel or vessels engaged in the domestic
intercoastal or coastwise service or own any pecuniary interest directly or

indirectly in any person or concern that owns charters or operates any
vessel or vessels in the domestic intercoastal or coastwise service without
the written permission of the Commission Every person firm or corporation
having any interest in such application shall be permitted to intervene and
the Commission shall give a hearing to the applicant and the intervenors
The Commission shall not grant any such application if the Commission
finds it will result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal service or that it would
be prejudicial to the objects and policy of this Act Provided that if such
contractor or other person above described or a predecessor in interest was

in bona fide operation as a common carrier by water in the domestic inter
coastal or coastwise trade in 1935 over the route or routes or in the trade
or trades for which application is made and has so operated since that time
or if engaged in furnishing seasonal service only was in bona fide operation
in 1935 during the season ordinarily covered by its operation except in

either event as to interruptions of service over which the applicant or its
predecessor in interest had no control the Commission shall grant such per
mission without requiring further proof that public interest and convenience

will be served by such operation and without further proceedings as to the
competition in such route or trade

If such application be allowed it shall be unlawful for any of the persons
mentioned in this section to divert directly or indirectly any moneys

property or other thing of value used in foreign trade operations for which
a subsidy is paid by the United States into any such coastwise or inter
coastal operations and whosoever shall violate this provision shall be guilty
of a misdemeanor
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No 827

PHILIP R CONSOLO

v

FLOTA MERCANTE GRANCOLOMBIANA S A

No 827 Sub No 1

PHILIP R CONSOLO

v

FLOTA MERCANTE GRANCOLO MBIANA S A

Decided March 28 1961

Complainant found injured to the extent of 143 370 98 by respondent s

refusal to allocate between August 23 1957 and July 12 1959 refrig
erated space on respondent s ships for the carriage of bananas from

Ecuador to North Atlantic ports of the United States and reparation
in such amount is awarded

Robert N K w1Csch and W illian J LiplJman for complainant
Philip R Consolo

Odell K01niners Renato C Gial101 enzi and John H Dougherty
for respondent Flota IVlercante Grancolombiana S A

REPORT OF THE BOARD

THOMAS E STAKEM Chainnan SIGFRID B UNANDER

Vice Chai1 man RALPH E TILSON Mel1 ber

BY THE BOARD

1 PROCEEDINGS

By an order on June 22 1939 the Board ordered that the pro

ceeding docketed as No 827 be held open for further proceedings

262
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on the claim of the complainant Philip R Consolo Consolo for

reparations if any 5 FlVI B 633 641 pursuant to Sec 22 of the

Shipping Act 1916 as amended Act The present proceedings
are in response to a complaint to Docket No 827 filed November
15 1957 by Consolo requesting an order by the Board ordering
Flota Mercante Grancolombiana S A Flota to pay reparation
for damages during the period November 4 1955 through N ovem

bel 4 1957 in the amount of 600 000 and other relief and to a

supplemental complaint filed November 18 1959 Docket No 827
sub No 1 by Consolo requesting an order by the Board ordering
Flota to pay reparation for damages during the period November
15 1957 through September 1 1959 in the sum of 250 000 and
for other relief

By its report and order of June 22 1959 served July 2 1959 in

Philip R Consolo et al v Flota Mercante GT ncolo1f biana S A
5 F M B 633 1959 the Board found Flota to be a common carrier
by water in the operation of ships between the west coast ports of

outh America and United States Atlantic ports and found Flota s

practice of contracting all of its refrigerated space on its ships
operating between Ecuador and ports on the North Atlantic coast
of the United States to a single shipper to be unjustly discrimina

tory and unreasonably prej udicial in violation of the Act

The further proceedings and hearing on the claim for repara
tions were had by an examiner who on October 5 1960 submitted
a recommended decision that reparations were due in the amount
of 259 812 26 Exceptions and replies thereto were filed Oral
argument before the Board was held on January 25 1961

II FACTS

Consolo an experienced and qualified shipper of bananas for

many years between Ecuador and the United States was found to
have proven his complaint that Flota s practice of excluding him
was in violation of Secs 14 and 16 of the Act The Board s find

ings of fact conclusions decision and order on this phase of the

proceedings were entered of record and reported in Philip R
Consolo et al v Flota Me1 cante G1 ancolO1nbiana S A Supra

In its report the Board found that Flota in the ope ation of its

freight ships between Ecuador and the U S North Atlantic ports
and U S Gulf of Mexico ports is a common carrier by water in the

foreign commerce of the U S page 638 No date was established
for the beginning of such status but Flota was shown to have
operated since July 20 1955 between Ecuador and the U S on an
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approximately weekly schedule with 5 ships and that it now oper

ates 6 ships Consolo did not use any of these ships until Septem
ber 1 1959

Consolo first exp essed an interest in space in the Spring of

1955 when he had a conference with Flota officers and made in

quiry as to the height of each chamber for banana storage and

then the rate they were asking for the ships He inspected a ship
later and found fault with the height of the storage chamber

Consolo was given figures as to what Flota wanted for the ships
in its entirety sic but he asked for a reduced rate on the lower

chamber or for the two upper chambers at the proposed rates

The counter offers were rejected Other negotiations for a con

tract by correspondence and by conversations in 1956 and 1957

did not result in a mutually acceptable arrangement At no time

before August 23 1957 did Consolo ask for an allotment of space
at a regular tariff rate but accepted the prevalent trade custom of

either bidding or negotiating for space on a contractual basis

Consolo proved that he could have bought and sold 5 000 to

15 000 additional stems of bananas if Flota had allotted him space

By a letter dated August 23 1957 addressed to Flot3 at Bogata
Colombia Consolo wrote asking to be considered for a fair and

reasonable amount of space on Flota s ships The letter referred

to our dockets Nos 771 and 775 as the basis for this request
Flota s reply dated October 7 1957 was that reefer space on our

vessels has been committed for the next two years

By its order of June 22 1959 served July 2 1959 the Board

ordered Flota to cease and desist and to abstain from entering
into or continuing or performing any of the contracts agree

ments or understandings for the carriage of bananas found

herein to be in violation of sections 14 and 16 of the Shipping Act

1916 as amended not later than August 1 1959 Respondent was

also ordered to offer within 10 days after July 2 1959 all qualified
banana shippers refrigerated space for the carriage of bananas
No proofs were introduced in the present proceeding to show how

this order was complied with An allotment of space was made by
Flota September 1 1959 when Consolo was one of five qualified
shippers who applied for and were allotted space

III DISCUSSION

Sec 22 of the Act authorizes any person to file a sworn com

plaint asking reparation for the injury if any caused by any

violation of the Act Exclusion of complainant Consolo from the
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use of Flota s common carrier service from Ecuador has been

found to be a violation of the Act Consolo filed a sworn complaint
asking for reparations An examiner conducted proceedings in

which the issues were limited to ascertaining the period of injury
and the computation of the amount due as damages for injury
The examiner recommended that complainant is entitled to repara
tion in the amount of 259 812 56 based on 105 voyages during the

period August 23 1957 to September 1 1959 yielding a net profit
of 779 436 78 of which Consolo was entitled to one third

In interpreting Sec 22 in R Hernandez v A Bernstein

Schiffahrtgesellschaft 1 U S M C 686 1937 the U S Maritime

Commission held that defendants unjustly discriminated against
complainant in violation of paragraph Fourth of Sec 14 of the

Act by refusing to book cargo in response to applications by
complainants for the transportation of automobiles Complainant
was shown to have exported unboxed automobiles by securing
steamship booking and then purchasing the automobiles therefor

Complainant was also shown to have the ability to obtain auto
mobiles for shipment In some cases complainant also had small

lots of automobiles available in New York ready to ship to Bilbao

Spain before booking Defendants were shown to have held them
selves out as common carriers of unboxed automobiles from New
York to Bilbao Their ships were constructed to accommodate
automobiles and capacity was available The number of automo
biles required to fulfill complainant s contract to sell to a dealer
in Spain was showr Complainant proved a loss of 15 profit
on prospective shipments Proximate injury was held to have
been caused complainant because of his inability to supply auto
mobiles pursuant to an agreement with the importer in Spain
The case was as igned further hearing to determine the amount
of reparations due in the absence of evidence 1 that all the

cars upon which reparation was based could have been carried

by defendants 2 as to the amount of space which was available

and 3 as to the value of the cars which could have been carried
in such available space

In Roberto Hernandez Inc v Arnold Bernstein S M B H

2 U S M C 62 1939 the above elements were proven and repara
tions equal to the estimated net profits that would have been
earned during the reparations period were established

The defendants having failed to comply with the order the

appellant brought suit for enforcement pursuant to Sec 30 of the

Act The defendants resisted enforcement on the ground that
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1 there was no basis for the plaintiff s claim and 2 it was

plaintiff s duty to mitigate any damages The District Court

agreed in Roberto Hernandez Inc v ATnold Be1 nstein S M B H

31 F Supp 76 D C N Y 1940 but on appeal Circuit Court
reversed in 116 F 2d 849 851 2nd Cir 1941 stating that the

District Court raised too high a standard on which to test the

proof as to damages as found by the Commission The Court held

that vhere the Commission s findings are supported by sub

stantial evidence and where no new evidence on the subject
is introduced it is the duty of the court to accept and give
them effect The duty of the court is equally that of the Board

The basis for plaintiff s claim was found to exist and the Court

stated that the burden to show a failure to mitigate the damages
was upon the defendants

In the reparation hearing in Water1nan et al v Stockholms

Rederriaktiebolag Svea et al 3 F M B 248 1950 the Board

found that the complainants had not sustained the burden of

proof because of want of proof on cost outturn and selling

price but in so holding acknowledged that damages are to be

based on the difference between cost and selling price where

there was a refusal to furnish refrigerated space to the com

plaining fruit shippers

The Supreme Court has held that ordinarily the measure of

damages in such case refusal to carry is the difference between

the value of the goods at the point of tender and their value at

the proposed destination less the cost of carriage McLean v

Denver Rio Grande R R Co 203 U S 38 49 27 S Ct 1 3

1906 In accord are 9 Am JUl Carriers S 314 3 Hutchinson

on Carriers 3rd Ed SS 1359 1370 2 Moore on Carriers S 609

13 C J S Carriers S 33 and see Sonken Galan ba Corp v

Atchinson T S F Ry Co 124 F 2d 952 958 8th Cir 1942

In the present case proof of damages meeting the specific
standards of cost outturn and selling price was offered in detail

Witnesses were agreed on the avallability of bananas in Ecuador

and the existence of a market for them in the United States

Consolo was shown to have the resources to buy and ship bananas

The loading sheets showing actual purchases and the outturn

sheets showing actual sales and liquidation sheets report of

commission merchant to importer showing proceeds of sale ex

penses commission and net proceeds were used for each ship
ment of bananas by Consolo on Grace Line ships during the

reparation period The space that would have been used on Flota
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ships at Flota s freight rates during the reparation period was

shown Costs in Ecuador were taken from actual loading sheets

showing actual purchases week by week Freight charges were

supplied from Flota s records of actual freight collected on its

voyages during the reparation period Stevedoring costs came

from testimony of banana shippers as to actual costs at New York

We find the figures used in the reparation computation to be fully
supported in the record The computation itself using the above

data established a dollar figure for profit or loss per banana stem

shipped before stevedqring and freight From the amOllnt ofprofit
per voyage the freight stevedoring and incidental administrative

overhead and other expenses have been deducted The examiner s

conclusions were based on these fully documented facts

Consolo excepted to the examiner s recommendation that the

reparation period did not begin until August 23 1957 and to the

failure to recommend that Consolo be awarded reparation for the

period November 15 1955 through September 1959 inclusive

Consolo also excepted to an error in computing damages within

the period August 23 1957 to Septembel 1 1959 on the ground
that the deduction from profit for stevedoring costs should be

the cost for stevedoring in Philadelphia instead of New York

The New York costs were shown to be 48 8 cents per stem whereas

the actual Philadelphia costs were later shown to be 35 15 cents

per stem

Flota excepted to the following
1 The Examiner s ultimate recommendation

2 The Examiner s failure to recognize that the Board s decision

of June 22 1959 did not purport to determine liability for the

period prior thereto

3 The incompleteness of the Examiner s findings as to the facts

and circumstances confronting Flota prior to and during the

period for which reparations are sought and to his faiiure to

consider and make complete findings thereon as contained in

Flota s opening brief on reparations and in the present brief

and his failure to find that in light of such circumstances Flota s

actions were completely reasonable and violated no provision of

the Act and no obligation to Consolo

4 The Examiner s failure to find that in any event award of

reparations would be inequitable and unjust and for that reason

should be denied
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5 The Examiner s inclusion of voyages subsequent to the

Board s report of June 22 1959 in calculating reparations and

to his failure to find that Flota acted promptly thereafter to

comply with the Board s order and therefore incurred no liability
during that period

6 The Examiner s failure to find that the burden of proof upon

all issues was upon Consolo including the alleged violation prior
to compliance with the Board s order of June 22 1959 the alleged
injury to Consolo during the period and the extent of any such

injury and to his failure to impose that burden on Consolo

7 The Examiner s failure to find that the record proves there

was no injury to Consolo and that Consolo s claim of injury is not

bona fide

8 The Examiner s failure to find that Consolo s claimed losses

are speculative
9 The application by the Examiner of an incorrect measure of

damages
10 The Examiner s incorrect computation of reparations in

cluding his arbitrary allocation to Consolo of one third of Flota s

space for calculation purposes his failure to appreciate the

significance of the 1846 percent figure representing the allocation

to Consolo following the Board s order of June 22 1959

11 The Examiner s failure to hold that Consolo is not the

proper party complainant
12 The Examiner s conclusion that Consolo could not have

minimized his damages if any by utilizin other available trans

portation including specifically Grace Line Chilean Line and

chartered vessels

13 The recommended award of inter st on reparations
14 The Examiner s subsidiary findings or the possible implica

tions therefrom inconsistent with the foregoing exceptions listing
certain findings of fact

15 The Examiner s failure to find that the renewal of Panama

Ecuador s Panama Ecuador Shipping Corporation exclusive

shipper on Flota s ships contract in 1957 was based UPDn an

option contained in the 1955 contract between Flota and Panama

Ecuador and upon Flota s action determining that Panama

Ecuador s bid was the most favorable to it all of which occurred

prior to the Board s decision in Banana Dist1 ibutors Inc v Grace

Line Inc 5 F M B 278 1957

16 The Examiner s failure to find that there was no significant
competition between Consolo and Panama Ecuador
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17 The method of ascertaining damages employed by the

Examiner

18 The Examiner s failure to make subsidiary findings as to

the components of the recommended 259 812 26 reparations
19 The Examiner s failure to enter findings in accordance with

the facts recited by Flota in its opening brief on reparations
The arguments supporting the exceptions are essentially 1

that the Board did not in Philip R Consolo et al v Flota Mercante

G1ancolornbianCt SUpT find Flota guilty of violating the Act

before June 22 1959 2 that in contracting all of its refrigerated
space for bananas to a single shipper before then Flota acted

legally 3 that the failure of the Board or the Board s staff

prior to June 22 1959 to give Flota a legal opinion in response
to a petition for declaratory relief as to the validity of Flota s

exclusive patronage contract prevents the Board from considering
Flota as having acted wrongfully 4 that the complaint and

request for the losses are speculative the claim for reparation
is not bona fide and the burden of proving loss has not been

sustained and 5 the damages were incorrectly measured and

computed and interest should not be added

For the reasons given below we agree in part only with the

respondent s exceptions as to the computation of reparations and

to the award of interest on reparations The remaining exceptions
are rejected Exceptions and proposed findings not discussed in

this report nor reflected in our findings have been considered and

found not justified
The first and thirteenth exceptions refer to the award of in

terest on reparations We find that it would be inequitable to

award interest on an unliquidated claim before it was due and

disallow any interest on the award herein

In exception two respondent argues that it acted reasonably
and did not unjustly unfairly or unreasonably discriminate

against Consolo and therefore did not violate any statute during
the period before the Board s order or June 22 1959 In exception
three the incompleteness of the findings is averred and in exception
four failure to find inequity in an award is excepted to Our

report in 5 F M B 633 has already held that in the past Flota

has acted in violation of Sees 14 Fourth and 16 of the Act

639 The facts and circumstances omitted all relate to more

arguments that Flota did not violate the Act before June 22 1959

Such facts and the issues they raise have already been considered

and decided in the first proceeding and are not appropriate sub
6 F M B
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jects for exceptions in the reparations phase of this docket The
examiner properly did not review these facts nor retry the issues

they raise The previous report on these issues is plain and is
final as far as the Board is concerned The only remaining issue
was the measure of the reparation Consolo is entitled to under
Sec 22 of the Act Facts bearing on this issue alone were all the

examiner was required to consider

The exceptions are also based on the argument that because

Flota had contracted all of its space to another single shipper
during the period involved reparations would be inequitable and

unjust and the inclusion of voyages before June 22 1959 when

the favored shipper s contract was still being performed was not

proper This argument too uses the erroneous premise that per
formance of the exclusive patronage contract during a time when

Flota unjustly discriminated against a shipper in the matter of

cargo space and gave undue and unreasonable preference or

advantage to particular persons was a valid excuse for non

performance of obligations under Secs 14 and 16 of the Act The

performance of the contract is the very act which constit tes the

violation of such sections We have held that such conduct was

improper in the following words It is clear that they
Consolo and Banana Distributors Inc were denied reefer space

accomlnodations by Flota to their prejudice and disadvantage
and that Panama Ecuador in receiving and using that space was

favored and advantaged We find no justification for this conduct

on the part of Flota and conclude that in denying reefer space

to complainants and in granting that space to a single favored

shipper Flota has acted in violation of Secs 14 Fourth and 16

of the Act Philip R Consolo et al v Flota Mwtcante GTan

colombiana supTa at 638 In other words as long as the contract

caused the denial of space there was a violation The violation

did not begin June 22 1959 but long before this There can be

no question of inequity or unjustness to a respondent who violates

the Act by means of an exclusionary contract It is the excluded

shipper who has the equities on his side under the Act not the
favored shipper nor the discriminatory and preference giving
carrier

One of the arguments advanced to prove absence of fault in

failing to offer non discriminatory and non preferential service

was 1 that Flota had filed a petition for declaratory relief

Docket No 835 decided in PhilijJ R Consolo et al v Flota

MpTca ntc Gl ancolombiana f F M B h 19 9 a king tlw
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Board to determine the validity of Flota s contracts and to termi

nate the uncertainty that had arisen as a result of the conflicting
demands upon Flota following the decision in Banana Distributors

Inc v Grace Line Inc 5 F M B 278 and 5 F M B 615 1959 and

2 that the Board failed to make a timely response thereto It

was not incumbent on the Board however to give Flota a legal
opinion on the effect of its conduct on shippers The demands

were conflicting only to the extent that Flota made them so by
continuing to serve favored shippers The subsequent uncertainty
was the consequence of Flota s own position that it could con

tinue to contract refrigerated space to preferred shippers and

to exclude complainants without violating the Act as was con

tended in Grace Line Inc v Federal Ma1 itirne Boan 280 F 2d

790 2nd Cir 1960 In Philip R Consolo v Graef Line Inc

4 F M B 293 1953 and Banana Dist ibutors Inc v ace LIne

Inc 5 F M B 278 1957 the Board decided that Grace Line Inc

was a common carrier by water under sufficiently similar facts

as to lead the Board to state in the present case 5 FlVLB 633

that what we said in the Banana Dist ibutors case is appropriate
here and we feel is dispositive of the issues in this proceeding
Instead of accepting the Grace Line cases as providing a rule for

its guidance Flota refused to offer service and litigated the issues

relying on arguments relating to the differences between Flota s

vessels and Grace s vessels 635 to justify such refusal Flota

was eventually found to have violated Secs 14 Fourth and 16

of the Act No delay conv rted its past violations into lawful

conduct and Flota must take the consequences of its refusal it

became a common carrier in 1955 to take Consolo s cargo after

Consolo asked for non preferential service in 1957 Common car

rier status is not created by nor are violations of the Act non

existent until the Board s report is served Both are brought about

by Flota s own actions beginning in 1955

The 5th exception relates to the inclusion in the reparations
calculations of voyages after June 22 1959 which is the date our

decision in No 827 was made The e aminer extended the dam

age period to September 1 1959 when Consolo was actually al

lotted space in response to the Board s order served on July 2

1959 Respondents were ordered within 10 days after the date of

service of the order to offer refrigerated space for the carriage of

bananas on its ships to all qualified banana shippers Flota made

no offers between June 22 and July 12 1959 but we have no reason

to doubt that Flota would have offered space on July 12 if bananas
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had been tendered in Guayaquil at that time None were tendered
before then as far as this record shows No shipments were ready
until September but this does not furnish a reaso for extending
the damage period beyond the date when the Board s order should
have been complied with in the absence of any offer of proof by
complainant of a refusal after July 12 1959 and in the absence of

proof of its own willingness to ship nor of a tender of cargo The

damage period should not be extended to the time when the com

plainant shipper was ready to provide a cargo but is limited to

voyages departing from Guayaquil through July 12 1959 the date

when compliance should have begun Cf Swift Company and

Swift and Company Packers v Gulf and South Atlantic Havana

SS Conference et al Docket No 854 Decided February 2 1961

The sixth seventh and eighth exceptions all concern the proofs
of injury offered by complainant and allege a failure to maintain

the burden of proof or to show actual damage The burden of

proof was maintained by extensive testimony and exhibits showing
availability of bananas cost selling price 226 quotations over a

period of four years were shown and freight stevedoring and

other expenses as noted above The actual damages were sh0wn to
be a proximate result of violations of the statute Waterman v

Stockholms Rederiaktiebolag Svea et al 3 F M B 248 249 1950

The losses shown were not speculative but fairly inferrable from
the data supplied and testimony of witnesses that complainant
would have shipped on Flota ships if he had not been excluded

The ninth tenth and seventeenth exceptions deal with the

method of measuring and comupting the damages The examiner

began the measure of damages from August 23 1957 instead of

1955 as claimed We agree with the examiner s date and with the

finding that Consolo s offers and counter offers for service before

then were for contract carriage and not for space on a nonprefer
ential basis He was not excluded before then because he never

sought an allocation of space on an equal basis vith other ship
pers rather Flota s facilities or charges for services were not

acceptable to the complainant on complainant s terms These

negotiations may not be translated into requests for a non perfer
ential allocation of space on a common carrier by water What
Flota refused during this period was the demand for a special con

tract which would make Consolo a favored shipper too

The examiner found Consolo entitled to one third of Flota s

space based on the fact that complainant was one of three quali
fied applicants for space Other applicants were declared to be
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unqualified When space was finally allocated five shippers actually
qualified and measurement by Flota s technical adviser showed

that in actual practice over a period of time there had been an

allotment to and use by Consolo of 1846 of the cubic capacity of

Flota s ships on the U S Atlantic run This actual experience with

Flota appears to be a just and reasonable guide of what Consolo

was entitled to for the purpose ofmeasuring his past damages and

it is adopted Respondent s exception on this point is valid

The eleventh exception is found unsupported
The twelfth exception deals with complainant s failure to

minimize damages by using other means of transportation Once

the failure to perform common carrier obligations and exclusion is

shown the burden to show a failure to mitigate the damages was

upon the defendants Hernandez v Bernstein 116 F 2d 849

851 852 2nd Cir 1941 Flota offered no such proof other than

a suggestion that chartered ships might be used but no suitable

ones were shown to be available Respondents have failed to show

any mitigating factors

Exception fourteen relates to the examiner s subsidiary findings
of fact on which the award of reparations is based None is shown

to be wrong and all have been fully established in this docket

The fifteenth exception likewise assumes the untenable premise
that discriminatory and perferential conduct did not exist until

after the Board s decision on Consolo s complaint against Flota

and that the contract which caused such conduct excused the dis

regard of statutory obligations
The sixteenth exception is unsupported by the record

The eighteenth and nineteenth exceptions relate to the ascertain

ment of damages Complainant submitted extensive evidence of

lost profits in the form of schedules of about 226 individual voy

ages between 1955 and 1959 showing for each voyage the number

of banana stems actually carried by named ships on specified
dates between Guayaquil Ecuador and Philadelphia Penna

with the exception of two ships which discharged at Charleston

S C and Baltimore Md respectively because of a strike at

Philadelphia Penna In the absence of other proven data and of

any disproof of the complainant s data or challenge of complain
ant s figures such dat and figures have been used in the compu

tation of reparations found to be due

The complainant s profit per stem of bananas is the difference

in cost at Guayaquil and the value or sale price at Philadelphia
which is taken to be the total gross profit per stem This amount
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has been multiplied by the number of stems on each shipment
and the products added to get the gross profit From such total

gross profit there has been deducted 1 the total freight cost

and 2 the total estimated cost of handling the bananas at

Philadelphia The latter amount is 50 15 cents a stem 35 15
for stevedoring plus 3 for overhead plus 12 for insecticides

rope and bags multiplied by 1 061 286 stems carried during the

reparation period Complainant did not show the 3 a stem de
duction for overhead in its claim but this amount was deducted

by the examiner with the subsequent admission by the complain
ant that it was a proper amount The examiner s computation
was also based upon the use of New York instead of Philadelphia
stevedoring costs and omitted the deduction of the estimated
incidental costs of handling bananas at Philadelphia in the amount
of 12 cents The latter figure was also furnished by complainant

Based upon the shipment of 1 061 286 stems of bananas on 98

voyages between August 23 1957 and July 12 1959 the use of
the complainant s statement of profits per voyage totaling
2 513 236 43 on all voyages allowed and the subtraction there

from of total freight in the amount of 1 204 343 95 and incidental

costs in the amount of 532 234 93 as proven by complainant we

find the remainder is the proper net profit of 776 657 55 Consolo
is entitled to 1846 of the net profit An award is hereby made
and shall be paid to complainant Philip R Consolo of 4425 North

Michigan Avenue Miami Beach Florida on or before 60 days
from the date hereof in the amount of 143 370 98 with interest
at the rate of 6 per annum on any amounts unpaid after 60

days as reparation for the injury caused by respondent s violation
of Sees 14 and 16 of the Shipping Act 1916 as amended
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 28th day of March 1961

Nos 827 827 sUB I

PHILIP R CONSOLO

V

FLOTA MERCANTE GRANCOLOMBIANA S A

This Jroceeding being at issue upon complaint and answer on

file and having been duly heard and submitted by the parties and

full investigation of the matters and things involved having been

had and the Board on the date hereof having made and entered

a report stating its findings of fact conclusions and decisions
thereon which report is hereby referred to and made a part
hereof

It is Ordered That respondent Flota Mercante Grancolombiana
S A be and it is hereby notified and directed to pay unto com

plainant Philip R Consolo of 4425 North Michigan Avenue

Miami Beach Florida on or before 60 days from the date hereof

143 370 98 with interest at the rate of 600 per annum on any

amounts unpaid after 60 days as reparation for the injury caused

by respondent s violation of Sees 14 and 16 of the Shipping Act

1916 as amended

By the Board

Sgd THOMAS LISI

SeC1 eta1 Y

6 F M B
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MARITIME ADMINISTRATION

No S 123

THE OCEANIC STEAMSHIP COMPANY

ApPLICATION UNDER SECTION 805 a

Decided March 31 1961

The Oceanic Steamship Company should be granted written permISSIOn

under Section 805 a of the Merchant Marine Act 1936 as amended
to permit its parent company Matson Navigation Company to charter
the latter s owned SS HAWAIIAN BANKER to Pope Talbot Inc
for a period of from 2 to 4 months for operation in the intercoastal
service such charter period to commence on or aJout April 1 1961 since

granting of such permission found 1 not to result in unfair competi
tion to any person firm or corporation operating exclusively in the

coastwise or intercoastal trade and 2 not to be prejudicial to the

objects and policy of the Merchant Marine Act 1936 as amended

Willis R Deming and Alvin J Rockwell for applicant
J Alton Boye1 for Pope Talbot Inc

RickaTd W KUtTUS for Isbrandtsen Company intervener

SteTling F Stoudenmi1 e J1for vVaterman Steamship Corpora
tion intervener

William JaTel Smith as Public Counsel

REPORT OF THE ADMINISTRATOR

THOS E STAKEM MaTiti meAdministTator

The Oceanic Steamship Company filed an application for

written permission under Section 805 a of the Merchant Marine

Act 1936 as amended 46 D S C 1223to permit its parent

company Matson Navigation Company to charter its owned

C2 type ship the SS HAWAllAN BANKER to Pope Talbot

Inc for operation in the Intercoastal Service for a period of
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from 2 to 4 months such charter period to commence on or about

April 1 1961 The application was duly noticed in the Federal

Register of March 24 1961 26 F R 2536 Waterman Steam
ship Corporation Waterman and Isbrandtsen Company Inc

Isbrandtsen intervened in opposition to the granting of the

requested permission and hearing was held on March 30 1961
Subsequent to the hearing Isbrandtsen Company withdrew its

opposition to the granting of the permission
The Administrator on March 31 1961 also received a com

munication from Waterman waiving its right to file exceptions
and stating that Waterman will not object to the initial decision

becoming final In view of these cited circumstances the ex

aminer s initial decision is hereby adopted as the decision of the
Administrator

This report will constitute the written permission required
6 M A
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No S 65

LYKES BROS STEAMSHIP CO INC AND BLOOMFIELD STEAMSHIP
COMPANy ApPLICATIONS TO EXTEND SERVICES ON TRADE ROUTE

No 21

Decided May 5 1961

Service already provided by vessels of United States registry from East
Gulf ports other than Tampa Port Tampa and Boca Grande is inade
quate and in the accomplishment of the purposes and policy of the
Merchant Marine Act 1936 as amended additional vessels should be
operated in service between these ports and East Coast U K Continent

Section 605 c of said Act is no bar to granting of applications of Lykes
Bros Steamship Co Inc and Bloomfield Steamship Company for ex

tension of service in said trade

John Mason and AndTeW A Nonnandeau for Applicant Bloom
field Steamship Company

WalteT Ca1Toll and Odell KomineTs for Applicant Lykes Bros

Steamship Co Inc

M C Cunningham and L A PaTish for Intervener Alabama
State Docks Department

Sterling F Stouden1ni1 e Jt for Intervener Waterman Steam

ship Corporation
Robert E Mitchell EdWaTd AptakeT and Wm Ja rrel Smith

J1 Public Counsel

REPORT OF THE BOARD

THOS E STAKEM ChaiTman SIGFRID B UNANDER V ce

Chainnan RALPH E vVILSON MembeT

By THE BOARD

1 PROCEEDINGS

B letter dated July 19 1955 Lykes Bros SS Co Inc Lykes
applied for permission to provide service from East Gulf Gulf of
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Mexico Ports Port St Joe Gulfport Range both inclusive to
the East Coast United Kingdom and Continent and in the event

the application is approved requested an addendum to its Oper
ating Differential Subsidy Agreement to cover the extension of
its B 2 Service to include East Gulf Ports in the loading and dis

charging area for its ine B 2 ships By letter dated June 26
1958 Lykes amended its application to request that the United
States area on Lykes Line B 2 Trade Route 21 Freight Service
No 2 be described as Between United States Gulf ports Key
West Mexican Border

By letter dated August 11 1955 Bloomfield SS Co Bloomfield
stated that it was willing to undertake 8 sailings a year serving
the East Gulf if the other subsidized operator will furnish 16

sailings for East Gulf ports and will in the future comply with

subsidy contract requirements by coordinating its sailings with

ours By letter dated September 23 1955 Bloomfield expressed
its belief that the port of Mobile is not being furnished adequate
service By letter dated October 13 1955 the letter of applica
tion was supplemented by asking that our request for an increase
in our annual subsidized sailings be acted upon independently
ofour intention to serve Mobile

Watennan SS Corp Waterman and the Alabama State Docks

State Docks intervened Hearings were held and briefs filed
followed by a recommended decision by an Examiner served De
cember 23 1960 Exceptions and replies have been filed Oral

argument was scheduled for March 21 1961 when the parties
appeared and waived argument

II FACTS

Trade Route No 21 U S Gulf United Kingdom and Continent

covers service between ports in the U S Gulf of Mexico ports from

Key West Florida to the Mexican border and ports in the United

Kingdom Eire and Continental Europe North of PortugaL The

Administrator determined that U S flag sailing requirements on

Trade Route No 21 are 13 to 15 per month One to two sailings
are on Service No 1 to the west coast of the United Kingdom and

Eire and 12 to 13 sailings are on Service No 2 to the East Coast
United Kingdom and Continental Europe North of Portugal It
has been found that the C 2 ships now operated on this route are

suitable and efficient ships for operation on Trade Route 21 and

that 26 to 30 freighters of this type are required to provide ade
quate U S flag service The primary U S flag operators on this
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route are Bloomfield Lykes Waterman and States Marine Lines

Inc States Marine Lykes is a party to an Operating Differ

ential Subsidy Agreement with the U S Contract No FMB 59

which authorizes service on Route 21 a between U S Gulf ports
Key West Mexican Border and ports on the west coast of the

United Kingdom including Northern Ireland and Ireland Re

public of with the privilege of calling at ports in the West Indies

and on the east coast of Mexico b between U S Gulf ports
west of but not including Gulfport Miss and ports on the east

coast of the United Kingdom and Continental Europe with per

missive calls at Tampa Port Tampa and Boca Grande Fla

Bloomfield is a party to an Operating Differential Subsidy

Agreement with the U S Contract No FMB 27 which author

izes service on Tr de Route 21 between a U S Gulf Port or ports
west of but not including Gulfport Miss and a port or ports

on the East Coast of the United Kingdom and or a port or ports
in Continental Europe north of but not including Bordeaux

including Baltic and Scandinavian ports with the privilege of call

ing at Tampa Port Tampa Boca Grande and ports in the West

Indies and Mexico

East Gulf Ports are Mobile Ala Gulfport and Pascagoula
Miss and Pensacola Panama City Tampa Boca Grande and Port

Tampa Fla These ports are not involved since applicant Lykes
may now make permissive calls at such ports and applicant Bloom

field has the privilege of calling at such ports pursuant to their

respective operating differential subsidy contracts At the present
time neither applicant furnishes regular subsidized service to the

other East Gulf Ports The ports of Mobile Ala Gulfport and

Pascagoula Miss and Pensacola and Panama City Florida are

the subjects of these applications
At the present time Waterman and States Marine also operate

on Route 21 but without operating differential subsidy contracts

Waterman the intervenor currently makes regular calls at

Mobile Ala and Tampa Fla Since 1954 it hHs averaged appr0xi
mately 32 sailings annually It called at Mobile outbound an

average of 22 times per year during the period 1954 through first

half of 1958 at Panama City 6 5 times per year and at Pensacola

once in 1954 Between July 1949 and July 1957 it provided no

service from the Gulf to United Kingdom ports chartered vessels

to other operators on numerous occasions and resigned from the

Gulf U K Conference in 1950 rejoining in 1957 after its subsidy

application was filed In 1957 States Marine had a sailing from
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the Gulf to Antwerp and Bremerhaven approximately every two

months Its service since if any is not of record

There are eleven foreign flag lines ten if two lines providing
joint service are counted as one operating on Trade Route 21
each of which serves both East Gulf and West Gulf ports the

latter predominantly Four of these lines call regularly at East
Gulf ports other than Tampa and principally at Mobile Ala

Foreign flag lines se ving Mobile provided twice as many sailings
as U S flag vessels 1958 1959 and carried four times as much

liner commercial cargo outbound and inbound 1953 1958 There

is only one U S flag line Waterman operating in the East Gulf

except the privilege ports
Commercial cargoes carried ill liner service between the East

Gulf ports excluding Tampa Port Tampa and Boca Grande and
Continental Europe north of Portugal to the Danish border and

including the English coast and channel ports for the years 1953
1958 provided almost exclusively by Waterman was a total

average of 24 88 percent outbound and 37 11 percent inbound

Phosphate rock is the principal export from the excluded ports
From the excluded ports which originate about 70 percent of all

liner cargo from East Gulf ports and which are served by Lykes
but not by Bloomfield the total average U S flag participation
between 1953 and 1958 was 6127 percent outbound and 29 61

percent inbound From the entire East Gulf including Tampa
Port Tampa and Boca Grande U S flag participation was 5117

percent outbound and 32 38 percent inbound during the 1953 1958

period Participation in the outbound movement dropped from
51 15 percent in 1957 to 34 97 percent in 1958 when Lykes cur

tailed its calls at Tampa Port Tampa and Boca Grande

The free space Le not utilized during the period 1957 1959

of Lykes and Bloomfield averaged approximately 6 percent of

cubic capacity Waterman in 1959 had deadweight capacity for

an additional 66 000 tons of cargo and utilized 69 percent of its

cubic capacity
The records showed that outbound liner tonnage from East

Gulf Ports to the East Coast of the United Kingdom and to the

Continent had increased from 339 470 long tons in 1955 to 465 103

long tons in 1957 with a setback in 1958 to 393 586 long tons
Liner carriage of bulk commodities influences this traffic

American flag participation in bulk cargo carriage is very small

in comparison with foreign flag participation In 1957 U S flag
6 F M B
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ships carried 25 474 tons while foreign ships carried 74 561 tons

Defense cargo is a very small part of total outbound tonnage
Factual data in exhibits prepared by the Maritime Administra

tion Staff showed U S flag carriage in liner commercial traffic at

East Gulf ports inbound declining fr0111 42 93 percent in 1953 to

20 26 percent in 1958 and outbound declining from 52 65 percent
in 1953 to 34 97 percent in 1958 after reaching a high outbound

of 60 71 percent in 1954 and 60 85 percent in 1955 A comparison
of inbound and outbound tonnage shows that exports exceed im

ports by a 3 to 1 ratio

For the East Gulf trade U S flag liner participation for the six

years of record 1953 1958 exceeded 50 in all but two years

1956 and 1958 U S flag participation averaged more than 50

outbound during the entire period Cargo carried between East

Gulf ports excluding Tampa Port Tampa and Boca Grande

and Europe by U S flag liners has been well below 50 outbound
and except for 1954 below 5000 inbound during such six years

The decline in U S flag participation on the entire route is

explained to some extent by the fact that Lykes curtailed its phos
phate movement from Tampa the largest traffic generating port
and the commodity providing the largest tonnage making up the

statistics Lykes also reduced its calls at Tampa for loading
of the predominant commodity available to liners on the East

Gulf coast because the rates were not attractive for carrying

phosphate rock Lykes was responsible in part for the decline in

U S flag liner participation figures or percentages for the route

as a whole

Vith regard to the ports which may be served the following
additional specific facts are found

Mobile Waterman concedes that U S flag service to Mobile is

inadequate Mobile is the most important port on the East Gulf

as far as general cargo is concerned U S flag carriage of out

bound general cargo at Mobile declined from 4800 in 1953 to 18q

in 1958

Gulfpo1 t Witnesses testified as to industrial growth in this

city as offering prospects for added service

Panama City In 1958 approximately 32 000 tons of cargo

moved outbound compared with only 4 800 tons for all other East

Gulf ports except Mobile and Tampa For the years 1953 1958

U S flag participation outbound was 53 in 1958 U S flag par

ticipation was 52 in liner commercial cargo There is an ex

panding paper mill industry at Panama City
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Pas cag0 ulaThere are fertilizer and chemical plants at this

city The traffic director of Lykes testified they have had general
requests from this port regarding inauguration of service with

respect to these plants This testimony is somewhat supported by
other testimony that cargo figures for the route have been better
in the last 6 months of record

III DISCUSSION

We recently found service on Trade Route No 21 is inadequate
and in the accomplishment of the purposes and policy of the Act
additional ships should be operated thereon Waterman Steam

ship Corp Application for Operating Differential Subsidy Sec
605 c Issues Only 5 FMB 771 1960

Since the present proceeding applies only to the East Gulf por
tion of Trade Route No 21 the issues in this proceeding will be
to determine if there is any inadequacy at the present time on such
route particularly at the East Gulf ports

The Lykes Bloomfield applications request additions to existing
service on a route serviced by intervenors Waterman and by
States Marine citizens of the U S using vessels of U S registry
and request amendments to applicants operating differential
subsidy contracts for such purpose

Section 605 c of the Act provides that no contract shall be
made under this title Title VI Operating Differential Subsidy
with respect to vessel to be operated on a service route or line
served by citizens of the U S which would be in addition to the

existing service or services unless the Commission Board shall
determine after proper hearing of all parties that the service

already provided by vessels of United States registry in such
service route or line is inadequate and that in the accomplish
ment of the purposes and policy of this Act additional vessels
should be operated thereon

In Bloomfield Steamship Company Subsidy Routes 13 and 21

4 F M B 305 317 318 1953 the Board stated that

the adequacy of services under consideration in section 605 c is adequacy
of berth or liner service on the particular trade route in question What
may be considered adequate United States flag service on one route may be
quite inadequate on another The standard of adequacy must be consistent

with the realities of each particular route and with the purposes of the Act
T he United States flag service on Trade Route 21 must be deemed

inadequate unless dependable United States flag liner sailings are available
sufficient to carry at least one half of the outbound commercial cargo that
may be expected to move in liner service
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Past inadequacy on the route has been demonstrated by the fact

that American flag ships carried approximately 25 of the out

bound and 37 inbound commercial cargo from the ports in issue

and that only Waterman has operated on this portion of Route No

21 according to schedules prepared by the Maritime Administra

tion staff and put in the record American flag participation on

the route has also declined recently Applicants propose to call

at East Gulf ports with available space on their ships An increase

of available space on American flag ships will give these East

Gulf ports the benefit of more adequate service Witnesses testi

fied that exports on liners should increase moderately over the

next few years and have already increased somewhat since 1958

the last year for which figures are available

The most valuable guide to measure adequacy of service in the

future is necessarily adequacy of service in the past modified to

such extent as may appear justified by the best available judg
ment as to what the future may have in store Bloomfield SS Co

Subsidy Routes 13 1 and 21 5 4 F M B 305 1953

The record shows that Amercian flag carriers are not the princi
pal carriers of exports any longer in this area If there is to be

an increase American flag ships should be available to share in

the development The future increases while inevitably specula
tive seem to be based on tangible factors of industrial expansion
supported by some shipper demand for present service

The above is consistent with the examiner s decision with which

we concur

The intervenor Waterman has excepted to the following find

ings in the recommended decision of the examiner

1 that there a e 11 foreign flag lines operating on Trade Route

21 each of which serves both East Gulf and West Gulf ports
2 that support for Lykes East Gulf service comes from George

H MacFadden Bros for a service from Mobile to French ports
and Military Sea Transportation Service for the entire Lykes
application

3 that there should be an increase in the future in traffic from

East Gulf areas

4 that Tampa Port Tampa and Boca Grande should not be in

cluded in determining adequacy or inadequacy of service for the

East Gulf

5 that applicants would have sufficient free space for additional

service to and from East Gulf ports
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6 that U S flag service from East Gulf ports other than Tam

pa Port Tampa and Boca Grande is inadequate and that additional
vessels should b operated in the service between said ports and
East Coast United KingdomContinent in the accomplishment of
the purposes aI1d policy of the act and

7 that Sec 605 c is not a bar to the granting of the applica
tions involved in this proceeding

Waterman also excepted to the failure to find the U S flag
service atPanama City is adequate

The first exception involved no material facts since it depends
on the method of counting the number of lines in this service

Moreover the presence of American flag vessels on the route is
the determinative factor for showing adequacy or inadequacy of
service not foreign lines

The second exception is supported by an allegation that support
ing letters were admitted in evidence instead of direct testimony
and that the letters are hearsay evidence Administrative agencies
customarily accept letters of this type

The third exception is also a contention that the testimony of

Lykes witness as to expansion of industrial activity is hearsay
The Examiner gave this appropriate weight along with other
evidence

The fourth exception protested the exclusion of three of the
Florida ports in considering inadequacy Lykes and Bloomfield

currently have authority to call at these ports as well as other

ports on Trade Route No 21 Under such circumstance we hold
that adequacy of U S flag service should be co extensive with the
service proposed

The fifth sixth and seventh exceptions either repeat prior ex

ceptions or involve matters covered in the opening reply briefs
In any event the Examiner found persuasive evidence that Lykes
has sufficient space for the proposed service and that both Lykes
and Bloomfield proposed to serve an existing inadequacy

The final exception is essentially to the Examiner s formula for

determining inadequacy of service to the East Gulf ports in ques
tion and is a claim that adequacy should be examined port by port
Since inadequacy of service to all the remaining East Gulf ports
is in issue it is eone1uded that the Examiner properly determined
the issue on the only relevant basis which was the application
itself Panama City need not be considered alone but as a part
of the remaining range of ports in the East Gulf area In Ameri

can President Lines Calls Round the World Service 4 F M B
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681 1955 applicants served New York and Boston within the

East Coast Range and proposed to call at other ports within the

range The Board held that adequacy was to be considered in

conjunction with the applicant s proposed service and excluded

cargo data applicable to New York and Boston The Board found

there was inadequacy of service at the remaining ports of Phila

delphia Baltimore and Hampton Roads The situation is similar
to this one

The finding of inadequacy by inference answers affirmatively
the issue of whether in the accomplishment of the purposes and

policy of the Act additional ships should be operated in the serv

ice in question and disposes of any question of undue prejudice
against the existing operator We conclude that Sec 605 c is

no bar to the granting of the applications in question for extension

of service in said trade
Ii F M B
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No 815

COMMON CARRIERS BY WATER STATUS OF EXPRESS COMPANIES
TRUCK LINES AND OTHER NON VESSEL CARRIERS

Decided June 1 1961

Status of respondents Weaver Bros Inc and Railway Express Agency
determined in accordance with Report served March 3 1961

SUPPLEMENTAL REPORT OF THE BOARD

THOS E STAKEM Chairman SIGFRID B UNANDER Vice

Chai1 man RALPH E WILSON Membe1

BY THE BOARD

The Federal Maritime Board on March 2 1961 decided that

certain trucking companies freight forwarders and express com

panies might be classified as common carriers by water pursuant
to the Shipping Act 1916 as amended Act and to the Inter

coastal Shipping Act 1933 as amended Intercoastal Act Two

of the respondents Railway Express Agency Inc Railway Ex

press and iTeaver Bros Inc iTeaver were found not to be

classifiable as common carriers by water

The proceeding was held open as to Railway Express so that

further proofs in the form of briefs or oral argument might be

received and considered by the Board Railway Express sub

mitted on April 3 1961 a petition for reconsideration of our

order of March 2 in relation to its status as a common carrier by
water and incorporated therein a supplement to Official Express
Classification 36 containing ratings rules and regulations apply

ing on express traffic covered by tariffs issued subject thereto

Supplement 23 issued August 19 1960 and effective September
26 1960 and the Board was also infonned that the Railway Ex

press Agency Uniform Through Export Bill of Lading Form
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2100 had been revised effective May 1 1960 Both documents

show that Railway Express assumes full common carrier liability
from origin to destination based on the value of property shipped
as declared by the shipper and certain limitations on liability con

tained in the bill of lading placed in evidence in the original pro

ceeding have been eliminated Based on the above filed documents

we find that effective May 2 1961 respondent Railway Express
is included within the classification of motor carriers freight for

warders and express companies which are common carriers by
water within the meaning of such term in the first section of the

Act

iTeaver submitted a late filed motion for leave to file a petition
for reopening under the Board s Rules of Practice and Procedure

At the same time and without waiting for leave to be granted a

petition vas filed For Reopening For Leave to Supplement the

Record and FOl Reconsideration 1e hereby accept the petition
The petition is in the form of a brief containing arguments and

exhibits showing that Veaver may be a common carrier by water

within the Board s test The principal exhibits are revised pages
of Weaver s tariff modifying eaver s bill of lading form effec

tive April 28 1961 to eliminate the provisions of disclaimer of

liability that were held to preclude vVeaver from being a common

carrier by water Based on the above filed documents we find that

effective May 2 1961 respondent iTeavel is included within the

classification of motor carriers freight forwarders and express

companies vhich are common carriers by water within the

meaning of such term in the first section of the Act
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No 868

MISCLASSIFICATION OF DIATOMACEOUS OR

INFUSORIAL EARTH AS SILICA

Decided June 1 1961

Shipper and forwarder respondents found not to have knowingly and will

fully by means of false classification obtained transportation by water

for diatomaceous silica from New Orleans La to European and South

African destinations at less than the rates or charges which would

otherwise be applicable in violation of the first paragraph of Sec 16 of

the Shipping Act 1916 as amended

Carrier respondents found not to have allowed shippers and forwarders to

obtain transportation for diatomaceous silica from New Orleans La to

European and South African destinations at less than the regular rates

or charges then established and enforced on the line of such carriers by
means of false classification in violation of the second paragraph of

Sec 16 of the Shipping Act 1916 as amended

James A Thomas Jr and Herbert Morton Ball for respondent
Johns Manville International Corporation

Frederick G Poetet for respondent Great Lakes Carbon Cor

poration
Walter Cart oll for respondent Lykes Bros Steamship Co Inc

Morton Zuckerman for respondents Baron Iino Line and U S

Navigation Co Inc

Robet t E Mitchell Edwat d Aptaker and Robert J Blackwell

as Public Counsel

REPORT OF THE BOARD

THOS E STAKEM Chairman SIGFRID B UNANDER Vice

Chait man RALPH E WILSON Member

BY THE BOARD

I PROCEEDINGS

The Board by an order of September 3 1959 supplemented
October 30 1959 24 F R 8977 No 216 November 4 1959 in
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stituted an investigation as authorized by Sec 22 of the Shipping
Act 1916 as amended Act to determine whether a misclassi

fication of infusorial or diatomaceous earth as silica had occurred

in violation of Sec 16 of the Act

The following parties were made respondents
1 Great Lakes Carbon Corporation and its subsidiary F W

Berk and Company Inc Great Lakes a shipper of diatomaceous

silica also called diatomaceous or infusorial earth 2 Johns

Manville International Co Johns Manville a shipper of diato
maceous silica 3 Mattoon and Company Inc Mattoon a

forwarder for the shipper Great Lakes 4 H P Lambert Com

pany Inc Lambert a forwarder for the shipper Johns Manville

5 Aktiebolaget Svenska Amerika Linien Swedish American

Line Wilhelmsen Line Joint service of Wilhelmsens Dampskib
saktieselskab Wilhelmsen Zim Israel America Lines Joint

service of Zim Israel Navigation Co Ltd Zim Lykes Bros

Steamship Co Inc Lykes Baron lino Line Baron common

carriers by water which transported the aforesaid property
6 Strachan hipping Co Strachan agent for the common car

riers Swedish American Zim and Lykes and 7 U S Navigation
Co Inc Navigation agent for Baron

Hearings were held before an Examiner who in a recommended

decision found 1 that respondent shippers and freight for

warders have falsely classified and billed shipments of diatoma

ceous earth in violation of the first paragraph of Sec 16 of the

Act 2 that respondent steamship lines have not violated the

second paragraph subparagraph Second of Sec 16 of the Act

Exceptions to the recommended decision were filed followed by
oral argument

II FACTS

Great Lakes is the manufacturer of a high speed filtering
product which has the basic trade name of Dicalite and is

marketed under a variety of other trade names such as Dicalite

Speedflow Dicalite Superaid Dicalite Speed Plus Speedex
and Dicalite 4200 Johns Manville is also the manufacturer of

the same product which is marketed under the trade names of

Celite Super Cel Hyflo Micro Cel and Filter Cel

Both shippers obtained the raw materials for these products
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from openpit mines of diatomaceous silica located at Lompoc
Calif The raw material is mined by Inachinery conveyed to a

processing plant mechanically pulverized drieeJ ll1cl packed in

bags for shipment Neither the pulverizing nor the drying changes
the chemical nature or the prod uet The bags bear the h ade names

noted above The packaged product is in all respects the same as

the product fresh from the mine except for the elimination of

water in the drying process

The product was shipped by railroad from Lompoc Calif to

New Orleans La subject to inland bills of lading describing it as

a specified number of bags infusorial earth ground or abbrevi

ations of these words

The packaged product has a low density which gives it a stow

age factor of from 150 cu ft to 160 cu ft per ton while silica in

crystalline state or in the form of sand stows at 35 cu ft to 40

cu ft pel ton The amorphous character of the product as dis

tinguished from the crystalline character of silica in sand form

causes this difference in their densities

Between January 1958 and September 1959 each shipper made

about 110 shipments on ships of the respondent common carricrs

by water from New Orleans La to ports in Europe South Africa

and the Mediterranean area

Great Lakes by its forwarder Mattoon described its shipments
as follows in bills of lading of the designated carriers uncleI thc

heading Particulars Furnished by Shipper of Goods and under

columns headed Marks and Numbers and Description of Pack

ages and Goods subject to changes in the number of bags

Swedish A 1nerlen11 Line

DICALITE Superaid Special Speed flow Speedex Speedplus
604 BAGS SILICA

Ba1 011 1111 0 Line

DICALITE Speedplus
400 BAGS SILICA

Johns Manville by its forwarder Lambert described its ship

ments as follows with changes in the number of bags in bills
of lading of the carriers uncleI the san1e headings
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Swedish American Line
HCELITE 281

86 BAGS SILICA

Baron Iino Line

tlHYFLO
2000 BAGS POWDERED SILICA BAGS

Lykes Bros Steamship Co Inc

MATERIAL 432 BAGS JM CELITE white label 545

432 pink label 503

432 STANDARD SUPER CEL

green label

1296 SILICA

The forwarders Mattoon and Lambert prepared all of the

shippers bills of lading containing the allegedly false classifica
tions The bills of lading were prepared in accordance with writ
ten instructions from the respondent shippers The instructions
were in the form of a letter transmitting listed documents and

specifying the particulars to be followed in handling the shiplnent
including the name of the consignee the destination and the bill
of lading description Great Lakes letter of instructions was in
the form of a memorandum under its letterhead addressed to the
forwarder and over the signature of its traffic manager The in
structions specified the name of the ship the sailing date and the

port of discharge The following is a typical example of an

instruction as to the bill of lading description No of bags 604

Commodity SILICA Opposite Special Instructions is written
Note Commodity Description Other details such as weight

marks and numbers and the documents enclosed are also written
in the instructions The instructions by Johns Manville are in the

form of a letter under its letter head addressed to the forwarder
over the signature of its traffic manager or his designee Gen

erally similar information is contained in the letter and opposite
the words Bill of Lading Description is written SILICA or

SILICA EXP DEC SILICA CELITE TRADEMARK or

Powdered Silica in Bags The forwarders at the time of pre

paring the bills of lading also had delivery and approval notices
from the inland rail carriers describing the products as Diatoma

ceous or Infusorial Earth The forwarders did not solicit advice

of the carriers involved as to the proper classifications unless

requested to do so by the shipper They did not question the vari
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ance in the descriptions Their witnesses testified variously We

are not one to question our shippers as to how to describe their

shipments and that in this particular transaction they were Hlike
a clerk and were only doing Hexactly what we were told or were

facilitating the handling of paper Hby being able to sign on their

shippers behalf

In its statement of facts the shipper Great Lakes asserted that

the respondent freight forwarder who acted on behalf of Great

Lakes did so in accordance with its instructions and Great Lakes

assumes complete responsibility for these instructions for the acts

of the forwarder in preparing the documents and delivering them

to the carriers

On bills of lading of Zim Hellenic and Fern Ville lines the

products were described as Infusorial Earth Powder

The tariff descriptions rates and regulations used as a source

of the rates to be applied to the bill of lading descriptions are

those of the Gulf French Atlantic Hamburg Range Freight Con

ference Gulf Continental Tariff No 7 The Gulf South East

African Conference The Gulf United Kingdom Conference The

Gulf Mediterranean Ports Conference and The Gulf Scandinavian

and Baltic Sea Ports Conference The rates for diatomaceous

silica and for silica are on different pages of the book because

the commodities are listed alphabetically The classifications read

typically as follows

Gulf Continental Tarifj No 7 Page 39

A G R A H B

Earth Viz

Diatomaceous

Fullers See Clay Infusorial

2 20

2 20

2 35

2 35

Page 128

Silica Apply Sand Silica Rate Flour

Apply Sand Silica Rate Sand

See Sand Silica

Page 121

Sand Viz

Silica or Quartz 125 1 40
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Gulf South East African Tariff No 6

Cape
Town

Basis

Mombasa

Tanga
Zanzibar

Dar es

Salam

Page 31

Tamatave

Majunga
Port Loui

Pointe De

Galets

Earth Diatomaceous 70 50W 74 50W 82 00W

Earth Infusorial 70 50W 74 50W 82 00W

Page 82

Silica

Silica Sand See Sand Silica

3150W 35 50W 50 50W

Page 80

Sand Alumina Flint Green

Mineral Sand Silica

in drums
39 25W 43 25W 52 00W

r

The above are fairly typical of the choices that vould have been
available to the shippers if the tariff book had been given to them
for examination Later in 1959 after this dispute arose the traiffs

were revised by adding a measurement factor to the information

under each classification For example the Gulf South East

Africa Tariff reads under Earth diatomaceous

Meas up to incl 50 per 2240 28 00W 2240
and over 50 per 2240 50 00W 2240

on the Capetown basis Similar differentials were made in the
other tariffs except the Gulf Scandinavian and Baltic Sea Ports
Conference tariff which had not been changed as of November 23
1959 None of the tariffs have a classification for diatomac ous

silica All of the tariffs provide a considerably lower rate for

transporting silica as sand than for transporting diatomaceous

or infusorial earth

Diatomaceous earth or infusorial earth or diatomaceous silica

technically known as diatomite is a hydrous or opaline form of
silica generally about 90 to 96 pure amorphous silica and
inert It is distinguished from silica by the presence of fossil

remains of single celled marine organisms known as diatoms

e

E

c

f

I

E
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X ray diffraction pictures were taken of the product and of cristo

balite which is pure silica Si O2 or Silicon Dioxide One picture
showed a broad halo and an almost complete lack of sharp lines

indicating that the material is amorphous or non crystalline This

material was identified as natural diatomaceous earth or diatoma

ceous silica The second picture identified as a sample of cristo

balite shows very sharp lines which characterized the pattern
typical of the crystalline material A third film taken of diato

maceous silica known as Celite showed a pattern which was

identical with the second indicating that it was composed of cris

tobalite Counsel for one of the respondents represented one of

its experts as saying the pattern of pure silica and our product
Celite is the same

The tariffs of the various Conferences were not generally avail

able were not public and the shippers employees never saw

the traiffs and were not freely able to get the tariffs Agents
of the conference carriers verbally advised shippers about rates

in response to inquiries and told the shippers the rates on silica

and diatomaceous earth or infusorial earth after being asked if

they had such a rate

About Apri119 1959 the carrier Lykes through its New York

representatives discussed the silica shipments with the shipper
Johns Manville The carrier said it would not accept cargo de

scribed as silica because of a variance with its export declaration

description as infusorial diatomaceous earth In response the

shipper said it would make other arrangements for shipment The

next day Lykes said it would move the shipment as originally
booked On receiving more information about the product the

carrier advised that it did not contemplate raising any question
as to his the shipper s description on the bills of lading
and the matter now seems to be that we accept Johns Manville

International description of silica

III DISCUSSION

Sec 16 of the Act provides That it shall be unlawful for any

shipper forwarder or any officer agent or employee there

of knowingly and willfully directly or indirectly by means of

false classification to obtain or attempt to obtain transpor

tation by water for property at less than the rates or charges
which would otherwise be applicable
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That it shall be unlawful for any common carrier by water

directly or indirectly
Second To allow any person to obtain transportation for

property at less than the regular rates or charges then established
and enforced on the line of such carrier by means of false
classification

The shipper classifies the product by the description written in
the bill of lading Here the word Silica was written in bills of

lading to describe the product

The product shipped is found to be properly described as

diatomaceous silica diatomaceous earth or infusorial earth all
of which have amorphous characteristics and is not properly
classifiable as silica which is similar to sand in its most common

form The products were falsely classified as the examiner has
found

Sec 16 is not violated by shippers or forwarders unless the
false classification is knowingly and willfully made The excep
tions to the examiner s conclusions that the false classification
was knowing and willful are substantially that the tariff was

sufficiently ambiguous as to preclude any precise choice between
the two tariff descriptions or that it could not be said that one

or the other was completely inapplicable and that the shipper
was entitled to select the one giving the lower rate

The Sand silica rates were almost one half the Earth diato
maceous rates because of the stowage factor Where both com

modity rates are adequately descriptive the one making the lower

charge is applicable Cone Bros Const1 uction Co v Georgia R R
et al 159 LC C 342 1929 Ambiguities should be resolved

against the carriers writing the tariff Rubber Development Corp
v Booth 8 8 Co et al 2 U S M C 746 748 1945

The significant fact of this case is that the books containing
the written tariff descriptions were not available and requests to
examine the tariffs at the offices of the Carriers and Conferences
were refused The two respondent shippers and their forwarders

are not in the position of parties who have the opportunity to
make a visual inspection of the words contained in tariffs which

are available to the public Misclassification and Misbilling of
Glass Tumblers and other Manufactured Glassware Items as Jars

6 F M B 155 1960 Classification of Paper Products by Rubin
Rubin Rubin Corp et al Docket No 848 decided February 20

1961 As a result of this lack the shippers and the forwarders
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could not make up their minds about the proper thing to do on

the basis of an accurate understanding of the tariff

As a result of the unavailability of the carriers tariffs these

shippers could not take the printed descriptions and compare them

with vhat they knew about the characteristics of their products
Instead they had to depend on verbal statements about the tariff

rates for various commodities in response to their inquiries and

t depend on what meager information the carrier conference

was willing to furnish One of the descriptions furnished by the

carriers was for a silica product or Silica and it was used in

preference to the Earth description To the respondent shippers
who had to rely on verbal statements about the contents of the

tariff the tariff was quite ambiguous in the sense that two inter

pretations were possible for this product The first was based

on its diatomaceous characteristics and the second was based on

its dominantly silica composition The first could reasonably be

rejected because it was not essentially earth to the shippers but

was essentially Silica

The writers of the tariff recognized the existence of an ambi

guity also when they decided to apply a stowage factor to the

earth classification From the carriers point of view the amount

of space a product takes and its weight is far more important
than labels They recognized that both earth and silica had

stowage problems and eventually applied the same rate to each

depending on volume in order to eliminate the freight rate con

sequences of the ambiguity
There is no justification for holding that the earth classifica

tion at least as presented to these shippers by the carriers is so

clearly right and the other wrong that willful and knowing intent

to misclassify is the only fair conclusion Continental Can Co v

United States of Ametica and Federal Maritime Board 272 F 2d

312 316 1959

There was also sufficient confusion about the classification as to

justify the Bureau of Census to authorize the use of a Silica

Celite Trademark description in export declarations as a com

pliance with its Schedule B instructions and at the same time

to use a code number covering Diatomaceous Earth and Prod

ucts Both were thought to be applicable
When these difficulties are joined with the fact that there vas

considerable doubt as to what the product really was in view of

its dominant silica composition the shippers had reason to give
themselves the benefit of any doubt as to which tariff description
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should be applied to their product An expert witness testified on

the subject of X ray diffraction patterns of pure silica
and of Johns Manville s diatomaceous silica and demon
strated that they were exactly the same as the respondent
Johns Manville stated

The shipping instructions given to the forwarders were un

doubtedly given against this background and with a natural desire
to obtain the lowest possible freight rate The only available in
formation for the carriers plus the information they had about
the silica content of the product shipped was such as to create

enough of an ambiguity in their minds which could be resolved
in favor of the lower rate

Shippers and forwarders faced with an ambiguity under the
circumstances of this case may not be held to have committed
a misdemeanor by violating the provisions of Sec 16 of the Act

covering knowing and willful false classification if they place their
own reasonable interpretation on a tariff which has been made

ambiguous by the publishing carriers actions

Respondents Swedish American Wilhelmsen Zim Lykes
Baron Strachan and Navigation as carriers violate Sec 16 only
if they allow transportation at less than regular rates by means of
false classification An employee of Strachan line manager of
Swedish American and Wilhelmsen admitted that their ships
carried the product described as silica Strachan was presented
with bills of lading booking contracts dock receipts and export
declarations which all describe the shipments as silica The
inland bills of lading and other papers describing the shipments
as diatomaceous or infusorial earth were not examined by
Strachan There was no discussion about the shipments

Baron and its agents likewise only had documents for examina
tion which describe the product as silica Two days before the
issuance of the supplemental order in this case Baron asked
Great Lakes and Mattoon to witness a sampling of the product
but neither made any representative available Samples were

drawn analyzed and found to be diatomaceous earth Baron ad
vised that the shipment would not be loaded unless it was reclassi
fied Great Lakes thereafter removed the shipment from the pier
Baron did not knowingly allow any misclassified shipments to be
made

There is no evidence in the record that Zim carried any mis

classified cargo
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On these facts we find that respondents Swedish American

Wilhelmsen Zim and Baron have not violated Sec 16 of the Act

Respondents Strachan and Navigation were not shown to be com

mon carriers by water and do not come within the terms of the

Act The proceeding is dismissed as to them

The finding that Lykes was not found to have allowed the

shipper to obtain transportation by water for property at less than

the applicable rates then enforced and established by Lykes was

excepted to

The property shipped is a specialized product Its exact char

acteristics must be determined by miscroscopic analysis by trained

scientists to determine its precise classification as either earth or

silica With this difficulty of determining its composition proper

classification is not within the knowledge of the average agent or

employee of the carriers Lykes chief traffic official was concerned

only with establishing a compensatory rate for shipping the prod
uct based on its weight volume and othershipping characteristics

He was confused by the various descriptions of the product which

were furnished him and promptly took action to have the product

investigated and the rate adjusted once the confusion had been

brought to his attention A revision of the tariff regulations was

undertaken We don t believe that Lykes showed any wanton dis

regard of the duty to exercise reasonable diligence to collect appli
cable rates as to amount to an intent to collect less than the appli
cable charges Practices 0I Fabre Line and Gull Mediterranean
Coni 4 F M B 611 1955

To prevent tariffs from being construed contrary to the interests

of the carriers formulating them more care should be taken in

making definitions clear and precisely descriptive of the commodi

ties covered and in specifying the freight rates applicable thereto

In the present case a less confusing tariff description and one

which showed more clearly the difference between earth and silica
as well as prescribing stowage factors as was belatedly done

would have resulted in the assessment of proper charges and eli i

nated ambiguity of descriptions
It is concluded that the carrier respondents have not allowed

shippers and forwarders to obtain transportation for diatomaceous

silica from New Orleans La to Eur opean and South African desti

nations at less than the regular rates or charges then established

and enforced on the lines of such carriers by means of false classi

fication in violation of the second paragraph of Sec 16 of the

Shipping Act 1916 as amended
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 1st day of June 1961

No 868

MISCLASSIFICATION OF DIATOMACEOUS OR INFUSORIAL EARTH
AS SILICA

This proceeding having been instituted by the Board upon its

own motion and having been duly heard and submitted and in

vestigation of the things and matters involved having been had

and the Board on the date hereof having made and entered of

record a report containing its conclusions and decision thereon

which report is hereby referred to and made a part hereof

It is Orde1 ed That this pr ceeding be and it is hereby dis

continued

By the Board

Sgd THOMAS LISI

Secretary
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No 871

INVESTIGATION OF CERTAIN STORAGE PRACTICES OF PACIFIC FAR

EAST LINE INC TRANS OCEANIC AGENCIES STATES STEAMSHIP

COMPANY AND HOWARD TERMINALS AT THE PORTS OF STOCKTON
AND OAKLAND CALIFORNIA

Decided June 1 1961

Respondents Pacific Far East Lines and States Steamship Company com

mon carriers by water found in conjunction with other persons a to

have given undue or unreasonable preference or advantage to particular
persons localities and descriptions of traffic and to have subjected par

ticular persons localities and descriptions of traffic to undue and un

reasonable prejudice and disadvantage and b to have allowed per
sons to obtain transportation for property at less than the regular
rates or charges then established on the line of such carriers by an

unjust or unfair means in violation of Sec 16 of the Shipping Act
1916 as amended

Respondents Trans Oceanic Agencies as a partnership of two individuals
and Trans Oceanic Agencies Inc and Howard Terminals other persons

subject to the Shipping Act 1916 as amended found to have given
undue or unreasonable preference or advantage to particular persons

localities and descriptions of traffic and to have subjected particular
persons localities and descriptions of traffic to undue and unreasonable

prejudice and disadvantage in violation of Sec 16 of the Shipping Act

1916 as amended

Respondents Pacific Far East Lines and States Steamship Company common

carriers by water found to have failed to establish observe and enforce

just and reasonable practices relating to or connected with the receiving
handling storing or delivering of property in violation of Sec 17 of the

Shipping Act 1916 as amended Just and reasonable practices ordered

enforced

Respondents Trans Oceanic Agencies as a partnership of two individuals

and Trans Oceanic Agencies Inc and Howard Terminals other persons
subject to the Shipping Act 1916 as amended found to have failed to

establish observe and enforce just and reasonable practices relating to
301
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or connected with the receiving handling storing or delivering of
property in violation of Sec 17 of the Shipping Act 1916 as amended
Just and reasonable practices ordered enforced

John Hays for Pacific Far East Lines Respondent
J Richard Townsend for Albert W Gatov and Warren H

Atherton apartnership d b a Trans Oceanic Agencies and Trans
Oceanic Agencies Inc Respondents

Gilbert C Wheat and H Donald Harris Jr for States Steam

ship Company Respondent
Gerald H Trautman and William W Schwarzer for Howard

Terminal Respondent
Robert J Blackwell and Edward Aptaker Public Counsel

REPORT OF THE BOARD

THOS E STAKEM Chairman SIGFRID B UNANDER Vice Chair

man RALPH E WILSON Member

BY THE BOARD

1 PROCEEDINGS

The Board as authorized by Sec 22 of the Shipping Act 1916
as amended Act 46 U S C 801 et seq by its order dated

September 23 1959 24 F R 7839 September 29 1959 upon its
own motion entered upon a proceeding of inquiry and investiga
tion to determine whether certain storage practices of the Pacific
Far East Line Inc PFEL and Trans Oceanic Agencies TOA
at Stockton Calif and of States Steamship Co States and
Howard Terminals Howard at Oakland Calif are in violation
of Secs 16 and 17 of the Act

Hearings were held and briefs received followed by a recom

mended decision of an Examiner served on December 27 1960

Exceptions and replies were filed followed by oral argument on

March 22 1961

II FACTS

Respondent PFEL a common carrier by water in the foreign
commerce of the U S was approached in early 1957 by Albert
W Gatov a San Francisco businessman with a plan whereby
his organization known as Trans Oceanic Agencies would
work tip a distribution arrangement for importers which would

make it economical for them to route shipments via the Port of
Stockton The arrangement is more fully described below The

ensuing discussions in about 12 meetings with PFEL s President
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and its General Traffic Manager in the office of the President
resulted in the execution of a Husbanding Agency Agreement
signed by Warren H Atherton a Stockton attorney and partner
in TOA and a PFEL Vice President and a Booking Agency
Agreement signed by the same parties and both dated June 1

1957 The husbanding agency agreement authorizes and appoints
TOA as agent to act as exclusive husbanding agent for the

Principal in Port of Stockton Calif performing only the usual

husbanding activities for principal s vessels Usually husband

ing activities consist of making arrangements for pilots and

tugs to bring a ship up to a dock obtaining entry a d clearance

of a ship by port authorities ordering of work gangs dealing with

problems of manning replacing sick crew members providing
local repairs to a ship and furnishing lines bunkers provisions
stores and dunnage and related work for a ship Compensation
was to be 50 00 for each 24 hours for each vessel of principal
while it is berthed at Stockton with a minimum compensation per
vessel of 150 00 and a maximum compensation per vessel of

250 00 PFEL also agreed to pay all accounts for vessel husband

ing and such other items as may be arranged by the agent and on

request to advance funds to the agent for anticipated charges
For the 33 month period commencing June 1 1957 through Feb

ruary 29 1960 PFEL paid fees of 24 350 00 The fees vere paid
whether or not services were rendered to a specific ship The
record discloses no specific details of any husbanding services

actually performed for and reimbursement or advances by PFEL

A TOA official was unfamiliar with significant details of port
activity at Stockton which a husbanding agent would normally
know The record did not show whether the attorney partner or

the Traffic Manager knew anything about husbanding or did

any such work

The Booking Agency Agreement authorized TOA to develop
solicit procure and book cargoes through its general offices for

the principal s ships PFEL was required to pay 3 of the gross

freight on all inbound general cargo whether booked or not 510
on all outbound general cargo and I1j2 on outbound and inbound

bulk cargo with certain exceptions Total payments were sub

ject to a minimum of 300 00 per month During the same 33

month period PFEL paid commissions on inbound general cargo
of 45 425 05 and on outbound bulk cargo of 23 060 95 plus

1 200 00 in monthly minimums Total payments were 115

158 93 Nothing was paid on inbound bulk cargo
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PFEL was kept fully informed about TOA activities through
the receipt of copies of almost all of TOA s solicitation letters

during 1958 and 1959 PFEL cargo soliciting agents also wrote
letters describing the TOA plan to shippers and asked a shipper
if he would consider storing all his cargo free at Stockton

instead of moving these cars to 44 different warehouses and then

drawing on Stockton for the individual LCL less than carload
lots required at the 150 rate and receive store door delivery
Another PFEL letter told TOA that an importer using Los

Angeles would bring his cargo to Stockton if the free storage
offsets the trucking charges Stockton Los Angeles An ex

change of correspondence between PFEL and TOA suggested
TOA tell an importer how to save money by using Stockton in
stead of Seattle as a port because of the availability of free

storage Other correspondence indicates PFEL employees talked
with potential shippers about what was available in Stockton
through TOA activities

TOA was organized in June 1957 as a partnership consisting
of Albert W Gatov and Warren H Atherton Wherever TOA

is referred to herein it shall be taken to refer also to each of these

persons as individuals to the partnership and to the corporation
formed later In February 1959 the parnership became a corpo
ration with the two former partners as sole stockholders The

violations charged cover both periods
The San Francisco partner was engaged in warehousing activ

ities TOA had a Post Office BQx at Stockton and an office in
Stockton which was the same as the office in which one partner
conducted his law practice It had no employees or records or files
in this office TOA also has an office in San Francisco where its

only employee the Traffic Manager performed his services with
out stenographic assistance He also worked part of the time

for another company controlled by the San Francisco partner
This company has the same telephone number as TOA TOA s

Booking Agency Agreement contained a recital representing it as

having offices in Sacramento Madera Milpitas Calif and Reno
Nev Its stationery also referred to such offices in the letterhead
The record shows it had no such offices

The majority of the cargo handled was booked in Japan where

TOA has no cargo solicitors and control of the routing of cargo
was in persons located east of the Rocky Mountains where TOA

was not requtred to maintain freight solicitors
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By letter dated April 30 1957 the President of TOA wrote to

the Director of the Port of Stockton confirming a conversation

informing the Director that the President was undertaking to

act as agent for ocean carriers in the Central Valley area and

am doing business as Trans Oceanic Agencies and offering
to lease on a monthly basis a minimum of 5 000 sq ft of first

class warehouse space within the confines of the Port of Stockton

area The director by letter of May 13 1957 assigned the north

two thirds of Warehouse G comprising 10 300 sq ft on a month

to month basis at a rental of 500 per month The agreement
was verbally revised June 1 1958 to increase the assigned space to

30 000 sq ft and the rent to 1500 00 per month and again
verbally on September 1 1959 to 130 000 sq ft to rent at 3000 00

per month The agreement provides that any services performed
by the Port of Stockton shall be charged for in accordance

with applicable tariffs of the Port of Stockton The rates are

contained in the Port of Stockton Warehouse Division Ware

house Tariff No 1 effective July 1 1949 and as revised from

time to time

TOA solicited the business of shippers by telephone by per
sonal contact and by letter over the signature of its traffic

manager The letters followed a standard pattern and stated

that TOA 1 is an agent for PFEL 2 has warehouse facilities

at Stockton in which the shipper s needs can be accommodated

3 would hold merchandise for the period of time the shipper
required without charge and that this arrangement applied both

to local cargo and to over land common point cargo O C P

cargo 4 would prepare without charge bills of lading on ship
ments from its facilities 5 would furnish prepare and apply
tags at the rate of 614 per tag if required and if the shipper
furnished the tag only a modest charge would be made for apply
ing it 6 would make no charge for movement of cargo from

shipside to storage location and the goods would be stored and

segregated according to the inbound markings and 7 would

extend these arrangements only to cargo carried by PFEL and

discharged at the Port of Stockton The foregoing constitute the

distribution services TOA s solicitation letters contained no

information concerning PFEL s service No mention is made of

the ship size speed transit time loading points schedules accom

modations or any of the other operating details of a carrier s

service TOA s letter did not disclose that it was only a husband
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ing and a solicitation agent and was not PFEL s agent as regards
the services it offered to perform

Between December 1957 and March 1960 TOA secured 64
accounts using the aforesaid services During the period Decem
ber 1957 to the fall of 1958 free and unlimited storage was

accorded to all customers with charges only for marking tagging
stenciling sorting or other accessorial services if they were spe

cifically requested by the customer From the fall of 1958 to
September 1959 TOA instituted a 7Y2 service charge per pack
age on some cargo but this decision was not put into effect right
away so that on storage provided through 1958 storage was

still rendered free of charge and without time limit During the
9 month period from January 1959 to September 1959 the service
charge was not assessed on cargo in the warehouse at the time of
the inception of the plan it was sometimes levied whether or not
the shipper required any service and it was assessed against some

customers but not against others so that some customers still
received free storage From September 1959 to the time of the

proceeding in March 1960 TOA assessed a service charge per
package on all cargo using its facilities This practice began on

September 1 1959 shortly after a visit by an investigator for

the Board The charge has varied between customers running
from 2lh to 25 per package depending on different customer

requirements were based on negotiations with customers and
are not related to the length of time goods remain in storage
TOA s booking agency agreement authorizes advertisement of
its services subject to the approval of PFEL and PFEL agrees
to reimburse its agent for the expense There has been no

advertising however
TOA obtains custody of shippers goods after unloading by

PFEL s contract stevedores and at the end of Stockton s 7 day
free time period or when the goods are moved to TOA s assigned
space The moving is done by draymen employed by the Port of
Stockton No documents were produced to evidence any transfer
of custody or possession to TOA Before April 1959 the Port of
Stockton billed TOA for the moving service at the rate of 60 per
hundred pounds pursuant to the tariff Since then the Port has

absorbed this cost Thereafter stenciling marking inventory con

trol and other services are also performed on goods by port per
sonnel and TOA is billed for such service at tariff rates Stockton

without charge to TOA also provides labor and supervision to

move cargo from the assigned space to connecting carriers for
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further transportation and prepares bills of lading for TOA cus

tomers Stockton maintains in its administration building the

business records concerning TOA operations TOA has no tariff
or other schedule of rates for its services

The record showed that shipments in TOA custody had re

mained in Port of Stockton warehouses for periods up to 108 days
beyond the normal free storage timE without any special charge to

consignees or shippers for storage Fourteen shipments of earth
enware were shown to have been held an average of 15 days 76

shipments of plywood were held an average of 25 days 78 ship
ments of rattan furniture were held an average of 44 days and 30

shipments of toys wereheld an ayerage of28 days
The Warehouse Division of the Port of Stockton Tariff contains

rates and regulations for storage including therein rates for the
same services as TOA offered to perform and rules stating how
the rates should be applied Seven days free time is allowed by
Stockton on inbound general cargo Thereafter monthly storage
and storage handling rates apply on various descriptions of com

modities and packages These facilities and services were avail
able at the Port of Stockton for all shippers TOA s practice was

to order handling services in response to shippers instructions and
to pay Stockton for them at the established rates as required by its

agreement with the Port Director

TOA services for consignees were referred to in the record by
one shipper as an offer of warehousing at a fantastically low

figure in fact it would be cheaper to use Stockton than to use his
own company warehouse

One toy shipper had portions of 11 shipments in TOA facilities
The shortest storage period on any of these was 53 days and the

longest about 5 months

A shipper paid since August 1959 7lj2 per carton for marking
segregation and storage of goods This is one and one quarter
cents more than tagging charges alone and comparable services in
San Francisco would cost 21 per carton plus costs of drayage to
a warehouse

States by letter dated April 23 1959 accepted a proposal by
Smyth Storage Inc Smyth that Smyth act as its solicitation
and distribution agent in the San Francisco Bay area States

agreed to guarantee Smyth s expenses for the 90 day trial period
beginning May 1 1959 and to pay 300 00 a month as a retainer

Under the plan storage and accessorial services would be pro
vided at Howard Terminals in Oakland Howard would bill Smyth
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for services After Smyth paid Howard Smyth billed and was re

imbused by States Fourteen shippers were provided services

which began in April 1959 and terminated in February 1960

Howard a public wharfinger in Oakland Calif performed its
work for shippers pursuant to its Marine Terminals Association

of California Tariff No 1A containing terminal rates and charges
There are no written agreements with Howard in evidence but

Howard officials and States officials had discussions about the

arrangement Howard had discussions with States about the prep

aration of invoices and followed the discussions by sending its

invoices for services addressed to shippers c o Smyth Storage
Inc 1798 Timothy Drive San Leandro Calif and Smyth paid
Howard States later paid Smyth This sequence of furnishing
services rendering invoices and receiving payments was followed

in other transactions The respondents States and Howard ac

knowledge the arrangement and do not contest that free storage
was provided as far as 14 shippers ar0 concerned before the prac

tice was discontinued February 29 1960

III DISCUSSION

The order of investigation recites practices which may consti

tute the granting of undue or unreasonable perference or advan

tage to certain persons and localities in violation of Sec 16 of the

Act or which may be unjustly discriminatory between shippers or

ports or may constitute unjust or unreasonable practices in viola

tion of Sec 17 of the Act

The second paragraph of Sec 16 makes it unlawful for any

common carrier by water or other person subject to the Act either

alone or in conjunction with any other person directly or in

directly to give undue or unreasonable preference or advantage to

any particular person or locality or to subject any particular per

son or locality to any undue or unreasonable prejudice or disad

vantage or to allow any person to obtain transportation for prop

erty at less than the regular rates or charges established and

enforced on the line of a carrier by any other unjust or unfair

device or means Violators of any provision of this section are

guilty of a misdemeanor

Sec 17 provides that every common carrier by water and every

other person subject to the Act shall establish observe and en

force jliSt and reasonable regulations and practices relating to or

connected with the receiving handling storing or delivering of
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property Whenever the Board finds that any such regulation or

practice is unjust or unreasonable it may determine prescribe
and order enforced a just and reasonable regulation or practice

Based on his review of this record and testimony the Examiner

recomended that the practices of PFEL TOA States and Howard
be found unduly and unreasonably prejudicial and perferential
and that the aforesaid respondents be found to have allowed per
sons to obtain transportation for property at less than the regular
rates or charges and that such practices be found unjust and
unreasonable in violation of Secs 16 and 17 of the Act

PFEL excepts to the recommended finding that PFEL acted in

concert with TOA in soliciting promoting fostering as well as

participating in TOA s storage and distribution services insofar as

such services were limited to imported cargo distributed only by
PFEL ships at Stockton and that such practices violated Sees 16

and 17 of the Act PFEL also excepted to the recommended find

ing that TOA was an other person as defined in Sec 1 of the Act

and as the term is used in Sec 16 and to the statements in support
thereof PFEL excepted to the Examiner s statement that it was

aware of the limitation TOA s distribution services to imports dis

charged only from PFEL ships
TOA excepts to the following conclusions in the recommended

decision

1 TOA is furnishing warehouse or other terminal facilities in
connection with a common carrier by water and is an other per

son subject to the Act

2 TOA s practices at Stockton were and are unreasonably prej
udicial and preferential in violation of Sec 16 and were and are

unjust and unreasonable practices related to or connected with the

receiving handling storing or delivering of property in violation

of Sec 17

3 TOA s failure to publish a tariff and its practices in connec

tion with its storage and distribution services afforded opportunity
for and TOA provided unequal treatment for shippers and pre

ferred treatment for certain classes of cargo

4 Whether TOA had a tariff and ignored it or had no tariff

does not change the lack of uniformity in the application of its

charges for storage and distribution services

5 By limiting its services to cargoes discharged by PFEL TOA

was and is giving an undue and unreasonable perference and ad

vantage to PFEL and was and is subjecting other carriers such
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as States and American President Lines Ltd APL to an undue

and unreasonable prejudice and disadvantage
6 In providing its storage and distribution services on imports

TOA limited them to cargo discharged from PFEL vessels PFEL
was aware of this limitation Insofar as this limitation of the

services to one carrier was unlawful by either providing for or

condoning in the limitation TOA and PFEL acted in concert in

violating the Act

7 PFEL acted in concert with TOA in soliciting promoting
fo tering as well as participating in TOA s storage and distribu
tion services insofar as such services were limited to imported
cargo discharged only by PFEL vessels at Stockton PFEL s prac
tices were and are unduly and unreasonably prejudicial and pref
erential and allowed persons to obtain transportation for prop

erty at less than the regular rates or charges in violation of

section 16 and PFEL s practices were and are unjust and

unreasonable practices related to or connected with the receiving
handling storing or delivering of property in violation of sec

tion 17

8 An appropriate order should be entered by the Board re

quiring respondents to ce se and desist from the violations herein

found to exist

States makes the same exception as to illegality as TOA in its

exception No 6

Public Counsel excepts to the Examiner s conclusion that it is

unnecessary to find that TOA was the agent ofPFEL in providing
storage and distribution services at Stockton

We find these exceptions not sustained and our conclusions are

in accord with those of the Examiner

The unlawful acts covered by the second paragraph of Sec 16

apply to a common carrier by water acting either alone or in con

junction with any other person and applies to indirect as well as

direct actions

PFEL obligated itself by means of two contracts to pay monthly
to TOA substantial sums of money in return for the latter s agree

ment to act as its agent and to perform certain services The

record shows however that PFEL had the facilities to perform
and did in fact perform the identical services TOA was obligated
to perform

The initiating meetings between PFEL officials and TOA organ

izers the receipt of TOA correspondence PFEL s correspondence
with TOA and the representations to shippers by PFEL em
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ployees concerning TOA services all show that PFEL had full

knowledge ofhow TOA performed the agency agreement and what

TOA did with the payments It received PFEL s subsequent lack
of concern about the TOA organization and facilities and failure
to insist on any bona fide services pursuant to the two contracts
shows that PFEL was not concerned with the use of PFEL pay
ments for other unstated yet well understood purposes namely
payment of Stockton s charges for services to shippers as ordered
by TOA Statements by PFEL officials to shippers establish that
PFEL understooQ what TOA was doing for shippers and that it
was solicitation only to the extent that it presented the obvious
economic advantages of what TOA was doing with PFEL pay
ments It was not the customary type of solicitation for shippers
cargoes The lack of advertising tends to show that the economic

appeal of the plan obviated the need The failure to point out
features of PFEL ships and services showed that the normal at
tractions of a line for a shipper were secondary to the economic

advantage TOA offered

The facts are that PFEL 1 made two agreements with two
persons associated as far as this record shows for the sole pur
pose of receiving substantial amounts of money over a period of
about 33 months 2 failed to obtain any performance of the
contracts remotely commensurate with the amounts paid 3

knowing what was going on permitted the use of its payments to
such persons for buying storage and other services for its shippers
or consignees which they would normally have had to buy from
Stockton and 4 acted with the knowledge that TOA limited its

storage services to PFEL cargoes discharged at Stockton Such
facts establish that PFEL as a common carrier by water in con

junction with another person and indirecJly Le through the in
tervention of TOA a gave undue preference and advantage to
inbound traffic through the Port of Stockton and thereby subjected
other ports such as San Francisco to undue prejudice and dis

advantage and b allowed shippers or consignees of inbound

property on its ships to obtain transportation for property at less
than the regular rates or charges then established by PFEL by an

unjust or unfair means contrary to the requirements of Sec 16
of the Act

PFEL shippers charges would normally be the applicable Con
ference tariff rates plus the cost of services required at Stockton in
accordance with the Stockton Warehouse Tariff manual The lat
ter costs were avoided by diverting part of the ocean freight
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charges back to the shippers or consignees by means of the benefit

received from the intermediary TOA

The preference and advantage to Stockton and the prejudice

and disadvantage to other ports is undue because substantial

econ0mic advantages of the plan were available only through the

TOA organization and only at one port to the exclusion of all other

ports and shippers
The substantial economic advantage which shippers got from

PFEL via TOA payments is the unfair means which caused the

cost of transportation to shippers to be less than established rates

The fact that TOA operated independently in furnishing serv

ices to shippers and PFEL had nothing to do with TOA s opera

tions or TOA s limitations on its service or with other business

decisions are not material because PFEL regardless of TOA s

independence had a duty to terminate its payments when it knew

how they were being used The Examiner correctly evaluated the

evidence to prove that PFEL knew what was going on The fur

ther fact that PFEL collected full freight from the shipper 01

consignee and paid the Port of Stockton compensation properly
due the port for acting as terminal agent are equally immaterial
since indirect actions and actions in conjunction with others are

also prohibited by Sec 16 The complete interchange of infor

mation between the two respondents and the financial dependence
of TOA on PFEL evidences that they vereworking in conj unction

with each other The Examiner s conclusions on this point are cor

rect and the exceptions thereto are not well taken Baltimo 1 e

Ohio R R Co v United States et al 305 U S 507 1939 Pro

priety of Operating Practices Ne1v YOTk Wa1 ehousing 198 LC C

134 1933 Practices of San F1 ancisco Bay TeTrninals 2 U S l1C

588 1941 Storage ChaTges Unde1 Agreements 6205 6215 2

U S M C 48 1939 Storage of Import PropeTty 1 U S l1C 676

1937

The facts show that both PFEL and States participated in the

arrangements for receiving handling storing and delivering
shippers or consignees property in such a way that the latter

would not have to pay normal charges for handling storing and

delivering the property in addition to established freight charges
for transportation Such practices are unjust and unreasonable

because of the discriminations and preferences they create as

discussed more fully herein

TOA argues 1 that when it takes custody of merchandise at

the end of the 7 day free time period the terminal aspects of
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water transportation of property are complete 2 that the

wharfage dock and warehouse facilities referred to in the first

section of the Act must be terminal in character and 3 if

the furnishing of terminal facilities is ended at or before the

time TOA places goods in its assigned warehouse space then TOA

is not furnishing terminal type services and is not an other

person under the Act Therefore TOA is not subject to the

Boarf s jurisdiction because it does Rot meet the description in

the first section of the Act

The first section 0f the Act states that the term other person

subject to this act means any person not included in the term

common carrier by water carryiflg on the business of furnish

ing wharfage dock warehouse or other terminal facilities in

connection with a common carrier by water The term person

includes corporations and partnerships
In Wharfage Charges and Practices at Boston Mass 2 U S M C

245 1940 the U S Maritime Commission held that the Com

monwealth of Massachusetts was an other person within the

definition contained in the Act insofar as it engages in the

activities of an other person as defined in the Act The activities

were not otherwise described but the record showed they related

to the unloading of ships and warehousing of cargoes In P1 ac

tices Etc of San Francisco Bay Area Terminals 2 U S M C 588

1941 the respondents Board of Port Commissioners of the City
of Oakland and the Stockton Port District were admonished that

any space rental device used for the purpose of unduly discrim

inating between storers of cargo in water transportation is strictly
in violation of section 16 of the Shipping Act 1916 as amended

Id at 608 Respondent here seeks to limit the warehouse storage
related to furnishing terminal facilities to the free time period
This test is too limited and is a too conceptualistic description of

the consequences of what TOA was doing
TOA has furnished its customers the identical facilities and

related services Stockton furnished its customers subject to the

latter s Warehouse Tariff No 1 All TOA has done is place
itself between Stockton and its consignee customers for the pur

pose of ordering or obtaining such services for them If Stock
ton furnishes warehouse or other terminal facilities in connection

with a common carrier by water so does TOA It is implicit in

Practices Etc of San Francisco Bay Area Terminals that Stock

ton furnishes terminal facilities in connection with common

carriers by water We hold that a person is furnishing ware
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house or other terminal facilities in connection with a common

carrier by water who 1 receives custody of property from a

common carrier by water or its agent after unloading at a dock

or pier and 2 keeps custody thereof within the geographical
confines of an ocean terminal facility such as a warehouse adja
cent to adock or pier until custody of the property is relinquished
to an inland carrier or to the consignee TOA meets this descrip
tion The terminal character of the facilities furnished continues

until the inland carrier takes possession The Board has assumed

jurisdiction up to this point Investigation of Certain Storage

Practices of the Port of Longview Commission at the Port of

Longview Washington 6 F M B 178 1960 We note that public
terminals were thought to be subject to regulation by the terms

of the Act according to the understanding of Congressman Alex

ander one of the framers of the Act See Debates on H R 15455

in the House of Representatives 53 Congo Rec 8276 The

terminal aspect of handling property is not complete at the time

goods are delivered by Stockton to the lessee of its assigned
warehouse space Other facts may also constitute one an other

person but the foregoing principle is applicable to the facts of

this case

Based on the facts that TOA 1 rented warehouse space 2

offered the warehouse and terminal services and facilities de

scribed in its letters to potential clients and 3 contracted for

Stockton s warehouse and terminal services for TOA clients TOA

was properly found to be carrying on the business of furnishing

warehouse or other terminal facilities TOA 1 by receiving

consignees cargoes from PFEL 2 by its agreements with

PFEL and 3 by its arrangement with shippers using PFEL

transportation was also properly found to be acting in connection

with a common carrier by water TOA is therefore an other

person subject to this act within the definition of such term in

the fourth paragraph of the first section of the Act and as the

term is used in the second paragraph of Sec 16 of the Act The

first exception is rejected
TOA practices at Stockton were related to and connected with

the receiving handling storing and delivering of property since

TOA received property unloaded from PFEL ships handled the

property by having it moved to TOA s assigned space in the termi

nal area stored the property and performed further handling

operations on the property and delivered it to an inland carrier
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These practices involve services related to the provision of ware

house and terminal facilities

TOA s method of soliciting freight was to offer shippers ware

house facilities at Stockton in which it would hold merchandise

without charge and would perform certain other services without

chaJge except a charge for putting tags on packages Later TOA

made small charges per package but did not specify what par

ticular service the charges were for The charges were never

related to the value of the service performed and were far below

its normal cost TOA solicitation representations were directed

entirely to the presentation of these services to the low charges
and to the fact that shippers would thereby avoid substantial ex

penses which they would normally have to pay when their

shipments pass through a warehouse and are processed in vari

ous ways between the unloading from a common carrier by water

and onto an inland carrier The only charges were for expressly
requested special services and such charges were at cost The

essence of the TOA appeal was Hfree storage TOA never men

tioned any details about PFEL services which solicitors usually
present to shippers and which shippers are usually interested in

Nor did it maintain any soliciting personnel at any of the places
where potential shipper clients were located

TOA s performance for PFEL on one hand and charges to

shippers on the other disclose a complete discrepancy between the

value of the services rendered by TOA to each and the amounts

charged for its services Shippers through the intervention of

TOA were the beneficiaries of PFEL s payments and PFEL in

return was the recipient of the shippers business TOA was the

instrument for channelling PFEL money so that this result could

be achieved

These actions establish that TOA as an Uother person subject
to the Act gave economic pr ference to shipments to the locality of

Stockton and to shippers using PFEL at Stockton As a result

other localities than Stockton and other shippers were subjected
to prejudice and disadvantage and shippers through Stockton

were allowed to obtain transportation at less than PFEL s

established rates

TOA argues that the arrangement was a trial to obtain cost

experience before making compensatory charges later on The

Act however would be violated at the time of the first offending
action and without reference to motivation
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TOA by using money paid to it by PFEL and obtained by

PFEL from its freight revenues from shippers both with the

full knowledge of each party also indirectly allowed its shipper
clients to obtain transportation for property on PFEL ships at

less than the regular rates or charges then established and en

forced on the line of PFEL by an unjust and unfair means

The unjust and unfair means consist of making representations
that it would perform certain services and concealing the fact that
Stockton performed the services pursuant to the latter s tariff
and of absorbing on behalf of shippers the normally applicable
warehouse service costs with payments by the carrier

TOA s assumption of custody over shippers and consignees
property without as far as this record sho vs executing any

receipt therefor or being named as agent in any shipping docu
ments covering particular property and its assertion of power
to direct Stockton as to the movement of and services to the

property without furnishing proofs of its interest in the property
constitutes a failure to establish a just practice relating to the

receiving handling storing and delivering of property within the

meaning of Sec 17

The practices shown establish violations of Sees 16 and 17 as

the examiner found and the second exception is rejected
Preferred treatment by differing charges for certain classes

of cargo results in discrimination against other cargo Practices

etc of San FnLncisco Bay Area Terminals 2 U S M C 588 603
1944 TOA insulated its clients from Stockton s Warehouse

Tariff No 1 and did not publish its own tariff for furnishing iden
tical services but made varying charges based on negotiation
Negotiation is the antithesis of tariff uniformity The erratic
method of charging shippers or consignees shows that the charges
were an unimportant part of the arrangement and that the re

capture of costs from shippers or consignees was not a significant
factor in TOA s operations The Examiner was correct in finding
that the absence of a tariff was a device or means which was un

fair or unjust The third and fourth exceptions are rejected

By limiting its services to PFEL cargoes and excluding cargoes
of other carriers from the economic advantages of its warehouse

and terminal facilities TOA was properly found to be prej uclicing
the excluded carriers and placing them at an unreasonable dis

advantage in the cornpet ition for cargoes The fifth exception is

rejecteGl
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The facts clearly establish that PFEL and TOA acted in con

junction with each other in providing money and services which

enabled each to perform actions in violation of the Act hence the

sixth and seventh exceptions relating to actions in concert in

violating the Act are not well taken

The remaining exception is to the failure to find that TOA was

an agent of PFEL becalise the latter knew that TOA practices
were at best of dubious legality and that the two collaborated

in establishing the scheme as a joint venture Neither establishes

agency nor is such relation essential We agree with the Exam

iner in effect each is an independent contractor and as such has

acted in conjunction with each other and with Stockton To

prove acts in conjunction it is not necessary to show agency

The Act applies to such specific actions by the individual

respondents Whether a party is a dummy as contended or

whose idea the plan was or whether PFEL successfully disasso

ciated itself from TOA activities is not controlling The sub
stantial effect of the actions of each respondent on transportation
have been considered and found to be contrary to the terms of the
Act as indicated herein without regard to their status as agents
or principals

States simply made a forthright agreement with an inter

mediary Smyth analogous to TOA whereby Smyth like TOA

would pay storage and other warehouse charges normally charge
able to shippers and would be reimbursed by the carrier States

Pursuant to the arrangement 14 shippers did not have to pay

storage charges The only substantial difference is that PFEL

paid TOA without regard to the cost of the services and appar

ently paid ahead of time instead of afterwards based on actual

costs The result of the two procedures is identical and States

has not seriously contested its consequences relying rather on

a showing that if its plan is not authorized neither is that ofTOA

States made arrangements with Smyth and Howard whereby
14 shippers were relieved of paying storage charges States

used Smyth as agent to pay the charges and Smyth was later

reimbursed Inasmuch as such concessions on storage charges
were not available to all shippers and because different periods of

storage were required by different shippers discriminatory treat

ment was involved and such actions are likewise unreasonable

practices connected with the receiving storing and handling of

cargo Although States problem of meeting PFEL competition
may be considered as a mitigath1g factor it does not exculfate

J

11
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the respondent from being found in violation of statutory
obligations

Howard is a public terminal and wharfinger subject to the Act

Although Howard received the proper charges for all storage
services rendered to the 14 customers of States it nevertheless

engaged in an arrangement whereby the common carrier by water
States would absolve the shipper of storage charges The record

supports a finding that Howard was aware that States and not the

shipper would pay for Howard s services Howard s submission
of invoices to Smyth which it knew would be paid by States and its

participation in the arrangement constitutes an unjust and un

reasonable practice connected with the receiving handling and

storing of property in violation of Sec 17 of the Act
We conclude 1 that each of the persons comprising the partner

ship and the sole stockholders of the business association identified

as TOA and Howard as other persons subject to the Act and
PFEL and States as common carriers by water have violated the

the provisions of Sec 16 of the Act and each is guilty of a mis
demeanor 2 that each of the persons comprising the partnership
and the sole stockholders in the business association identified as

TOA and Howard as other persons subject to the Act and PFEL

and States as common carriers by water have violated the second

paragraph of Sec 17 of the Act by not observing establishing and

enforcing just and reasonable practices relating to the receiving
handling storing or delivering of property and 3 that this pro

ceeding should be discontinued

The facts and findings kerein relative to such violations shall

be referred to the Department of Justice for appropriate action

An appropriate order will be entered
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 1st day of June 1961

No 871

INVESTIGATION OF CERTAIN STORAGE PRACTICES OF PACIFIC FAR

EAST LINE INC TRANS OCEANIC AGENCIES STATES STEAMSHIP

COMPANY AND HOWARD TERMINALS AT THE PORTS OF STOCKTON

AND OAKLAND CALIFORNIA

This proceeding of inquiry and investigation having been en

tered upon by the Board on its own motion and having been duly
heard and submitted after investigation of the things and matters

involved having been had and the Board on the date hereof hav

ing made and entered of record a report containing its conclusions

and decision thereon which report is hereby referred to and made

a part hereof

It is Ordered That the respondents Pacific Far East Line Inc

States Steamship Company Trans Oceanic Agencies and Howard

Terminals be and each one is hereby notified and required to here

after abstain from the practices herein found to be unlawful under

Sec 16 and Sec 17 of the Shipping Act 1916 as amended and

notify the Board within ten 10 days from the date of service

hereof whether such respondent has complied with this order and

if so the manner in which compliance has been made pursuant to

Rule 1 c of the Rules of Practice and Procedure 46 CFR 2013

It is Further Ordered That the proceeding be and is hereby
discontinued

I1

By the Board

Sgd THOMAS LISI

SeC1 etaTY
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No 889

UNAPPROVED SECTION 15 AGREEMENT

NORTH ATLANTIC BALTIC TRADE

Decided June 19 1961

Respondents found not to have entered into or carried out before approval
under Section 15 of the Shipping Act 1916 as amended during 1958
or prior thereto an agreement affecting westbound trade from Gothen

burg Sweden to the United States North Atlantic Coast

Agr ement No 7549 as amended found to have been lawfully carried out

in a fashion consistent with its terms as heretofore approved by the

Board and Agreement No 7549 as amended should not be disapproved
A F Chrystal Ira L Ewers and W B Ewers for respondent

MooreMcCormack Lines Inc

T K Roche for respondents Swedish American Line and Tr ns

atlantic Steamship Co Ltd

William J Smith Jr as Public Counsel

REPORT OF THE BOARD

THOS E STAKEM Chairman SIGFRID B UNANDER Vice

Chairman RALPH E WILSON Member

By THE BOARD

The Board by an order dated January 15 1960 and supple
mented April 4 1960 ordered that an investigation be instituted to

determine 1 whether any of the persons named as respondents
have carried out before approval under Sec 15 any agreement
requiring such approval in violation of Sec 15 2 whether Agree
ment No 7549 as amended has been lawfully carried out and

3 whether Agreement No 7549 should be disapproved Hearings
were held and briefs filed followed by a recommended decision of
the Examiner Exceptions and replies were filed and we have

heard oral argument

320
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The Examiner concluded that the respondents should be found

not to have entered into or carried out before approval under Sec

15 of the Shipping Act 1916 as amended Act during 1958 or

prior thereto an agreement affecting the westbound trade from

Sweden to the United States and that Agreement No 7549 as

amended has been lawfully carried out consistently with its terms

and should not be disapproved

The Examiner found that Agreement No 7549 dated October 17

1945 had been approved by the Board on December 4 1945 and
has never been considered by the parties to be inoperable Amend

ment No 1 of the agreement was likewise filed and approved
March 5 1946 and is also still in effect

The agreement provides that beginning October 27 1945 and

continuing until cancelled by 30 days notice the Lines agree to

alternate sailings under Swedish and American flag every Friday
from New York Ships are to sail as scheduled loaded or not

loaded The purpose of the alternating sailings is to main

tain a regular service to Sweden with an approximately even

division of Swedish and U S freight East and West bound orig
inatin from or destined to U S North Atlantic Ports between

Swedish and American flag ships both from a freight revenue

point of view and of volume The amendment provides that the

previously agreed alternate sailings under Swedish and American

flags every Friday from New York be increased from time to

time as mutually agreed by the two parties in such a manner as

to carry out the purpose of the Agreement as to an even

distribution of freight
In 1946 trade prospects changed and the parties amended the

original agreement to provide that alternate sailings be increased
from time to time as mutually agreed in such a manner as to best
serve the trade As trade has developed Swedish American sails
out of New York weekly and Moore McCormack now goes out
about 3 times a month weather permitting

None of the respondents has ever considered the agreements to
be inoperative and the changes in departures have improved
services

By a letter dated July 28 1958 the President of Moore McCor
mack wrote to the Director of Swedish American concerning the
former s desire to serve Gothenburg westbound Moore McCor
mack indicated an intention to have a sailing a month westbound
from Gothenburg with the time of the month to be decided upon
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after consultation A copy of this letter was not filed with the

Board

The foregoing facts were found by the Examiner and the Board

takes no exception thereto

Objection is made to the finding of the Examiner I that the

subject agreement has never been considered by the parties to be

inoperative and 2 that the discontinuance of alternating sailings
by Moore McCormack and Swedish American was consistent with

the amended agreement Under these circumstances Public

Counsel excepts to the failure of the examiner to find that re

spondentshave violated Sec 15 of the Act by modifying or cancel

ling Agreement No 7549 without Board approval
We find however that the changes in respondents pattern of

sailings are consistent with their undertakings and represent ad

justments to the circumstances The changes are operating mat

ters comparable to current rate changes which need not be filed as

agreements under Sec 15
The correspondence between the officers of the two respondent

lines is merely an implementation of the basic agreement which

has been approved and which is still operative
In conclusion we find that no agreement of the type described in

Sec 15 of the Act affecting westbound trade from Gothenburg
Sweden to the United States North Atlantic coast was entered into

or carried on without approval of the Board during 1958 or prior
thereto by the respondents and that Agreement No 7549 has been

performed according to its terms as heretofore approved by the
Board and that said Agreement No 7549 as amended should not be

disapproved
An order discontinuing this proceeding will be entered
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 19th day of June 1961

No 889

UNAPPROVED SECTION 15 AGREEMENT

NORTH ATLANTIC BALTIC TRADE

This proceeding having been instituted by the Board upon its

own motion and having been duly heard and submitted and in

vestigation of the things and matters involved having been had
and the Board on the date hereof having made and entered of
record a report containing its conclusions and decision thereon
which report is hereby referred to and made a part hereof

It is Ordered That this proceeding be and it is hereby discon
tinued

BY THE BOARD

Sgd THOMAS LISI

Secretary 11

6 F M B
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DEPARTMENT OF COMMERCE
MARITIME ADMINISTRATION

No S 125

MOORE McCORMACK LINES INC

ApPLICATION UNDER SECTION 805 a

Decided June 23 1961

Moore McCormack Lines Inc granted written permission under Section 805

a of the Merchant Marine Act 1936 as amended for its vessel the SS

ROBIN MOWBRAY presently under time charter to States Marine

Lines Inc to engage in one eastbound intercoastal voyage carrying a

cargo of lumber and or lumber products from United States Pacific North

West ports to Wilmington Del Camden N J and Baltimore Md com

mencing on or about June 26 1961 since granting of the permission
found 1 not to result in unfair competition to any person firm or cor

poration operating exclusively in the coastwise or intercoastal trade and

2 not to be prejudicial to the objects and policy of the Merchant Marine

Act 1936 as amended

John R Ewers for applicant
Donald Brunner as Public Counsel

11

REPORT OF THE DEPUTY MARITIME ADMINISTRATOR
e

BY THE DEPUTY MARITIME ADMINISTRATOR

Moore McCormack Lines Inc filed an application for written

permission under Section 805 a of the Merchant Marine Act

i936 as amended 46 U S C 1223 the Act 1 for its vessel the

SS ROBIN MOWBRAY presently under time charter to States

Marine Lines Inc to engage in one eastbound intercoastal voyage

carrying a cargo of lumber and or lumber products commencing
at United States Pacific North West ports on or about June 26

1961 for discharge at Wilmington Del Camden N J and Balti

more Md

1 Section 805 a is set forth in Appendix A attached hereto
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The application was duly noticed in the Federal Register ofJune

17 1961 26 F R 5438 Hearing was held on June 23 1961 No

parties intervened in opposition to the granting of the requested
permission

The testimony in this case shows that States Marine has cargo

bookings of approximately 61 2 million feet of lumber and lumber

products States Marine advises that it has been unable to obtain

any other suitable ship for this position This sailing which is

scheduled to commence shortly after loading on June 26 1961 will

not increase the normal pattern of scheduling in States Marine

Lines Inc eastbound intercoastal service

On this record it is found that the granting of the requested
permission will not result in unfair competition to any person firm

or corporation operating exclusively in the coastwise or inter

coastal trade or be prejudicial to the objects and policy of the Act

This report shall serve as written permission for the voyage
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APPENDIX A

Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI of this Act or to charter any vessel to any person under

title VII of this Act if said contractor or charterer or any holding company
subsidiary affiliate or associate of such contractor or charterer or any officer

director agent or executive thereof directly or indirectly shall own operate
or charter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any

person or concern that owns charters or operates any vessel or vessels in the

domestic intercoastal or coastwise service without the written permission of

the Commission Every person firm or corporation having any interest in

such application shall be permitted to intervene and the Commission shall give
a hearing to the applicant and the intervenors The Commission shall not

grant any such application if the Commission finds it will result in unfair

competition to any person firm or corporation operating exclusively in the

coastwise or intercoastal service or that it would be prejudical to the objects
and policy of this Act Provided that if such contractor or other person above

described or a predecessor in interest was in bona fide operation as a common

carrier by water in the domestic intercoastal or coastwise trade in 1935 over

the route or routes or in the trade or trades for which application is made and

has so operated since that time or if engaged in furnishing seasonal service

only was in bona fide operation in 1935 during the season ordinarily covered

by its operation except in either event as to interruptions of service over

which the applicant or its predecessor in interest had no control the Commis

sion shall grant such permission without requiring further proof that public
interest and convenience will be served by such operation and without further

proceedings as to the competition in such route or trade

If such application be allowed it shall be unlawful for any of the persons
mentioned in this section to di ert directly or indirectly any moneys prop
erty or other thing of value used in foreign trade operations for which a

subsidy is paid by the United States into any such coastwise or intercoastal

operations and whosoever shall violate this provision shall be guilty of a

misdemeanor

a

E

lI
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No 765

INVESTIGATION OF PRACTICES OPERATIONS ACTIONS AND

AGREEMENTS OF OCEAN FREIGHT FORWARDERS AND

RELATED MATTERS AND PROPOSED REVISION

OF GENERAL ORDER 72 46 CFR 244

No 831

b

INVESTIGATION OF PRACTICES AND AGREEMENTS OF COMMON

CARRIERS BY WATE IN CONNECTION WITH PAYMENT

OF BROKERAGE OR OTHER FEES TO OCEAN FREIGHT

FORWARDERS AND FREIGHT BROKERS

1

Decided June 19 1961

1 Performance by forwarders of forwarding services free of ch rge or at

non compensatory charges to shippers and receipt of brokerage from
carriers on the shipments found to violate section 16 of the Shipping
Act 1916 as amended

2 Forwarders in assessing charges to shippers in varying amounts adding
disguised markups to charges for accessorial services procured for their

shippers and performing forwarding services free or at non compensa

tory charges for some shippers and not for others found to give undue
or unreasonable preference to some shippers and subject others to undue
or unreasonable prejudice or disadvantage in violation of section 16

First of the Act and to engage in unjust and unreasonable practices in

violation of section 17 of the Act

3 Forwarders found to have failed to establish observe and enforce just
and reasonable regulations and practices relating to or connected with

the receiving handling storing or delivering of property and the prac
tices of forwarders in connection therewith found unjust and unreason

able in violation of section 17 of the Act

4 Performance by carriers of forwarding services free or at non compensa

tory charges to shippers found to violate section 16 Second of the Act

6 F M B
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5 Payments by carriers to forwarders of brokerage resulting in indirect
rebates to shippers through the performance by forwarders of forward

ing services free or at non compensatory charges in violation of section

16 of the Act found to be an unjust and unreasonable practice in

violation of section 17 of the Act

6 Violations of the Act as shown aqove found to have occurred regularly
and unjust and unreasonable practices relating to and in connection
with the receiving handling storing and delivering of property found
to exist Just and reasonable rules and regulations in connection there
with detei mined prescribed and ordered enforced

7 Forwarders and carriers found to have entered into and carried out

agreements or arrangements providing for the regulation of competition
pooling or apportioning of earnings or cooperative working arrange
ments without prior approval of the Board in violation of section 15
of the Act

8 Findings in prior decisions cited in order in No 831 that agreements
between carriers prohibiting payment of brokerage or limiting broker

age to less than 1 percent of freight charges are or would be detri
mental to the commerce of the United States found no longer valid

b

Benjamin M Altschule for Customs Brokers and Forwarders

Association of America Inc respondent and intervener and

International Expediters Inc respondent
J Richa1d Townsend for Pacific Coast Customs and Freight

Brokers Association and Los Angeles Customs and Freight Brok

ers Association Inc respondents and interveners

Gerald H Ullmnn for New York Foreign Freight Forwarders

and Brokers Association Inc respondent and intervener and Port

of New York Ocean Freight Forwarders Conference respondent

G M Footner for Baltimore Custom House Brokers and For

warders Association respondent and intervener

Robert Eikel and E C Leutsch for Texas Ocean Freight For

warders Association respondent
Ramon S Regan for United States Van Lines Inc respondent
Paul J Coughlin for Judson Sheldon International Division of

National Carloading Corporation respondent
Edwnrd M Alfano for Pan American Van Lines Inc

respondent
Richard G Green for Oxford Agency of N Y Ltd respondent
Frnnk G Wittenberg for Universal Transport Corporation

respondent
Geo1 ge F Galland for American Union Transport Inc

respondent

Hyman I Alalatzky respondent and intervener pro see
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Paul A Roge for D B Dearborn Co respondent
Roger Roughton for Thomson Earle Inc respondent
Charles I Runi for Parker Commission Co respondent
J Bertral1 Weg11wn and Myron L Shapi1 o for D C Andre
Co Inc respondent
R E Johnson for Railway Express Agency Inc respondent
Cyrus C Guidry for Board of Commissioners of the Port of

New Orleans intervener

Chas R Seal for Virginia State Ports Authority Intervene

Chwrles B Myers Robert N Bwrchl1w1 e John S BU1 chnw
and Ma1 tzn E Coughl in for National Industrial Traffic Leagu
intervener

T W Titswo1 th for Ebasco Services Incorporated responden
G M Rebmun for United Van Lines Inc respondent
Arlhur Liebe stein for Atlas Van Lines Inc respondent
Leonard G Jal1teS for Capca Freight Conference Pacific Coast

Caribbean Sea Ports Conference Pacific Coast European Freight
Conference Pacific Coast Mexico Freight Conference Pacifl
Coast Panama Canal Freight Conference Pacific Coast Riv I

Plate Brazil Freight Conference Pacific Indonesian Canferene
Pacific Straits Conference and Pacific Vest Coast of Sout
America Conference respondents

Alex C Cocke for Gulf French Atlantic Hamburg Ran

Freight Conference Gulf United Kingdom Conference Gulf
Scandinavian and Baltic Sea Ports Conference Gulf lVledite1
ranean Ports Conference and Gulf South and East African Call
ference respondents

Odell Komine1 s Ma l k P Schlele1 J Alton Boye1 and Joll n

Cunninghal1 for United States Atlantic Gulf Puerto Rico COll
ference respondent

John R Mahoney for Associated Latin American Steamshh
Conferences respondent

Allen E Cha1 les and Gilbe1 t C Wheat for Pacific Westbound
Conference respondent and intervener

John Tilney Ca1pente1 for States l1arine Corporation Statf
Marine Corporation of Delaware Isthmian Lines Inc Irish Ship
ping Ltd Mitsubishi Shipping Co and South African Marin
Corporation respondents

He1 1nan Goldman Elkan TU1 k and Elkan Turk J1 for Wii
helmsens Dampskibsaktieselskab AjS Den Norske Afrika O
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Austlalielinie A S Tonsberg AjS Tankfart I AjS Tankfart IV IAjS Tankfart V AjS TankfaltVI Compagnie Maritime BeIge S I
A Compagnie IVIaritime Congolaise S C R L Skibsaktieselskapet

Varild Skibsaktieselskapet Marina Skibsaktieselskapet Sang
stad Skibsaktieselskapet Solstad Aktieselskabet Glittre Damp
skibsinteressentskabet Garonne Aktieselskabet Standard Fearn

ley Egers Befragtningsfol retning AjS Skibsaktieselskapet

Siljestad Dampskibsaktieselskabet International Skibsaktiesel
skapet Mandeville and Skibsaktieselskapet Goodwill respondents

vVillimn L Ha1n1n for Alcoa Steamship Co Inc respondent
Alan B Ald well for Matson Navigation Company and The

Oceanic Steamship Company respondents

Cla1 ence J Koontz Malcol1n D MilleT F W Denniston and

J H Mac01nbet JT for Administrator of General Services

interveler

Louis J Lefkowitz and J Bruce l11cDonalcl for State of New

York intervener

vVillimn D RodgeTs and John T R igby for Commonwealth of

Puerto Rico intervener

ChaTles H Tenney Sam uel Mandell and Sidney Btandes for

City of New York intervener

Walte J Myskowski A rthuT L Winn Jr Sidney Goldste in

F A MulheTn Samuel H Moennan J Stanley Payne and FTank

E Mullen for Port of N ew York Authority intervener

Joseph A Sinclai1 and Stephen Tinghitella for Commerce and

Industry Association of New York Inc intervener

T R Stetson Edwin A McDonald Jt F Alan Lesser Om ar

L CTook and Leonard G James for United States Borax Chem

ical Corporation intervener

Thon as F Lynch for United States Steel Export Company
intervener

Leonard G James for Sunkist Growers Inc intervener

Elnw1 C Maddy for witness George F Foley appearing under

subpoena
C LeonaTd GOTdon for witness George H Bernard appearing

under subpoena
Elliott B Nixon for witness C R Andrews appearing under

subpoena
Richanl J Gage Robe1 t B Hood Jr Fl ank W Gormley

Edward Aptaker and Robe t E Mitchell as Public Counsel
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REPORT OF THE BOARD

THOS E STAKEM ChaiTman SIGFRID B UNANDER Vice Chair

man RALPH E WILSON Membe1 III
BY THE BOARD

These proceedings were consolidated for hearing present re

lated issues and will be disposed of in one report
In No 765 we instituted a general investigation into the

practices of ocean freight forwarders by order of October 6

1954 with theview of amending or supplementing General Order

72 regulating the business practices of such freight forwarders

46 CFR Part 244 or taking such other action as might be war

ranted by the record Subsequently by notice of proposed rule

making issued March 11 1957 and published in the Federal

Register of March 19 1957 22 F R 1779 we instituted a rule

making proceeding pursuant to section 4 of the Administrative

Procedure Act 5 U S C 1003 proposing a revision of General

Order 72

Petitions were filed by interested ocean freight forwarder

associations requesting that the rule making proceeding be dis

missed for lack of jurisdiction These petitions were denied Pro

posed Rules Governing F1 eight ForwardeTs 5 F M B 328 1957

on the ground among others that certain of the arguments ad

vanced were premature The jurisdictional issues were according

ly again raised at the outset of the hearings herein

In an order of January 3 1958 in No 765 published in the

Federal Register of January 15 1958 23 F R 277 we stated

that the final form and scope of the rules and regulations which

would ultimately be promulgated in the rule making proceeding
should properly await the conclusion of our investigation of

forwarder practices and that the rule making proceeding should

be consolidated with the investigation
In No 831 published in the Federal Register of January 15

1958 23 F R 278 we instituted an investigation of the practices
and agreements of common carriers by water in connection with

the payment of brokerage or other fees to ocean freight forward

ers and freight brokers

Hearings were held at New York N Y San Francisco Calif

and New Orleans La during the period November 5 1958

through February 18 1959 United States Steel Export Company
and the Pacific Westbound Conference intervened in No 765

Commerce and Industry Association of N ew York Inc the Ad

I
I
II
I
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ministrator of General Services National Industrial Traffic

League United States Borax and Chemical Corp Sunkist Grow

ers Inc Port of New York Authority and Board of Commis
Isioners of the Port of New Orleans intervened in Nos 765 and III

831 and Hyman 1 Malatsky doing business as Bergen Shipping 1111Service Baltimore Custom House Brokers and Forwarders Asso
ciation New York Foreign Freight Forwarders and Brokers 11Association Inc Customs Brokers and Forwarders Association

Iof America Inc Pacific Coast Customs and Freight Brokers

Association Los Angeles Customs and Freight Brokers Associa
tion Inc and the Commonwealth of Puerto Rico intervened in
No 831 Subsequent to the hearing the People of the State of
New York through its Department of Commerce the City of New
York and the Virginia State Ports Authority were permitted to
intervene in both proceedings Requested findings and conclusions

pursuant to Rule 13 a of the Board s Rules of Practice and
Procedure 46 CFR 1958 Supp sec 201221 were filed by Public
Counsel and opening and reply briefs were filed by the parties

Our order in No 765 including the consolidation therewith of
the rule making proceeding contemplated a broad investigation
into the practices of the ocean freight forwarding industry as a

whole with the view of promulgating revised regulations pur
suant to the Shipping Act 1916 the Actas might be warranted

by the record The proceeding in No 831 on the other hand

contemplated only a reappraisal of prior holdings to the effect
that concerted action by common carriers in the foreign com

merce of the United States which prohibits the payment of

brokerage or limits brokerage payments to less than l1A percent
of the ocean freight charges is detrimental to the commerce of
the United States within the meaning of section 15 of the Act
and a determination of the extent to which we may control or

limit the payment of brokerage by individual common carriers

This order was issued with the view of issuing rules or regulations
which may be required in the public interest or taking such other
action as might be warranted by the record While the applica
tion of prior decisions was limited to steamship conferences

engaged in foreign commerce see Agreements and Practices Re
Bl okerage 3 U S M C 170 172 the order in No 831 includes

as respondents carriers and conferences engaged exclusively in
the domestic offshore trades and a petition to discontinue the

investigation as to them was denied
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In aid of the investigation in No 765 questionnaires were

promulgated by orders of February 17 1958 to the ocean freight
forwarder respondents and to named steamship companies and
abstracts of the information thus secured were presented in

evidence

Ocean freight forwarders hereinafter called forwarders are

persons subject to the Act see U S v American Union Transport
327 U S 437 1946 The Act does not require permission from

the Board to enter into the business of ocean freight forwarding
and accordingly the present regulations provide merely for

registration by forwarders with the Board see 46 CFR sec 244 2

et seq As a consequence it is easy for a person to open business

as a forwarder and the industry is overcrowded and extremely

competitive This makes it possible for employeeE of a forwarder

to divert clients from their employer and to set up their own

forwarding businesses One forwarder located in New York has

seen eight forwarding firms started by his ex employees

THE FORWARDING INDUSTRY

Forwarders are generally located in port cities although some

maintain offices in principal interior cities such as Denver Colo

Minneapolis Minn and Washington D C and there are for

warders registered with the Board at every port of commercial

significance in the United States and its possessions In essence

they act as the export departments for their shipper clients In

making export shipments it is necessary that the cargo be booked

aboard a carrier and moved to shipside that shipping documents

be prepared and processed that in the case of foreign shipments

export declarations be prepared and cleared through the United

States Customs Bureau that in some instances consular invoices

required by the country of destination be prepared and processed
and in some cases accessorial services such as crating recoopering
and warehousing be furnished or provided at the port city

In almost every instance shown of record the services of for

warders are engaged by the shipper or consignee of the cargo

and there is no indication that any contractual relationship exists

between the forwarders as such and carriers A few large ship
pers engaged extensively in foreign commerce maintain their

own export departments and perform their own forwarding but

in the great majority of instances the volume of freight exported
by the average exporter does not justify the maintenance by him

of a full time export traffic department at the ports For example
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there are more than 17 000 merchants who have executed exclusive
service contracts with the Trans Atlantic Associated Freight Con
ferences but only about 20 of these maintain export departments
at the port of New York

Except in the instances noted above exporters in the United
States are dependent upon the forwarders to perform the essential
services required to accomplish the exportation of their goods
For the most part the exporters are themselves unfamiliar with
the technical aspects of forwarding and even when they are

located in port cities they rely upon forwarders to handle these
matters It can be said therefore as this record bears out that
the forwarding industry is an integral part of the commerce of
the United States and makes a valuable contribution to foreign
trade through its function of relieving exporters from many
details and formalities connected with export shipments See

Agreements and P1actices Re BrokeTage sup1 a at 173 4

The record discloses in detail the various services provided by
forwarders While not all of them are necessary with regard to
each export shipment the principal ones enumerated above must
be performed in every instance either by a forwarder or by the

shipper The forwarders services include the following 1

Preliminary to movement of the cargo advising the shipper client
as to the best port to use based on a consideration of inland
freight rates frequency of vessel services congestion at the vari
ous ports and the availability at a particular port of heavy lift

equipment or other special equipment required securing an export
license if required or reviewing the export license obtained by the

shipper and examination of the letter of credit to insure that

compliance therewith can be effected 2 Tracing the movement
of the cargo to the port and taking action to expedite it if neces

sary 3 Reserving vessel space 4 Preparation of a dock

receipt an export declaration a delivery order directing the move

ment of the cargo to the pier and delivery thereof to fne inland
carrier and an ocean bill of lading in the number of copies
required for the use of the shipper and carrier 5 Clearing
the export declaration with the Customs Bureau delivering the
bill of lading and copy of the export declaration to the carrier

preparing and processing through consular officials the consular
invoice and making a complete set of the documents to conform
with the letter of credit 6 Coordinating the movement of the

cargo to shipside to coincide with the loading schedules of the
carrier 7 Consolidating separate cargo lots for one shipment
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or consolidating several small shipments for movement on one

bill of lading to avoid minimum charges 8 Arranging for

accessorial services such as the placement of rrtarine insurance

cartage on small shipments cooperage to repair damaged pack
ages or for export packing or crating at the port city and stor

age or warehousing to await the arrival of additional cargo lots

or to accommodate cargo miss ing the vessel 9 Payment of the

ocean freight to the carrier on behalf of the shipper 10 As

sembling the documents in complian ce with the letter of credit

and delivering them to the bank

With respect to a substantial portion of the shipments handled

by forwarders they are authorized by their shipper clients to

arrange for the booking of the cargo and to select the carrier

over whose line the shipment will move In performing this

function the forwarder testimony of record is unanimously to
the effect that the forwarder s primary obligation is to the

shipper and that selection of the carrier is generally made with

the view of securing the earliest possible delivery at destination

consistent with good service It is clear however that the for

warders are in a position with respect to shipments for which

they have booking authority to favor one carrier over another

where there is competitive service to the destination port For

this reason the forwarders are regularly solicited for business

by the carriers On rare occasions forwarders are requested by
carriers to secure so called spot cargo when a particular vessel

is in danger of sailing light and they are sometimes able to
secure from their shipper clients such spot cargo but specific
instances cited of record are few Shippers are likewise directly
solicited for spot cargo

Some forwarders also perform fl1nctions not directly related to
the handling of specific shipments which tend to develop foreign
trade In connection with the solicitation of business for their

own account they sometimes induce shippers to enter into the

export business Some of them prepare bulletins compiling the

sailing schedules and rates of different carriers port handling
charges and inland rates for dissemination to their shipper
clients A few maintain representation abroad for the solicitation

of business from foreign consignees or travel abroad for the ame

purpose and are sometimes instrumental in bringing together
foreign consumers and domestic producers The record indicates

however that the growth and development of our foreign export
trade depend primarily upon the sales efforts of the exporters
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themselves Forwarders sometimes intercede on behalf of their

shipper clients for rate adjustments by the carriers both inland

and ocean in order to facilitate the movement of goods produced
in the United States at landed costs competitive with goods
woduced elsewhere Forwarders are also instrumental in secur

19 from their shipper clients the execution of exclllsive service
mtracts with steamship conferences in order that their clients

lrlay be entitled to the lower contract rates in those situations

where conferences maintain dual rate systems
Forwarders generally receive their revenues from two sources

Except as noted below they bill their shipper clients for the

various services performed by them as discussed in detail infra
in addition on the great majority of the shipments handled by
them they receive so called brokerage1 payments from the ocean

carriers The importance of the brokerage payments to the

evenue position of the forwarders is indicated by Table I below
which consists of a compilation of the data furnished by the for
warders responding to the questionnaires mentioned above The

brokerage received as shown in the table corresponds closely with
the total amount of brokerage reported as paid by the carriers in

1957 of 11 284 748

TABLE I Activity and Revenues of Forwarders in 1957

t

No of No on which Forwardg
No of shipments brokerage Brokerage fees

forwarders forwarded received received collected

TLANTIC COAST 897 1 550 621 1 166 702 7 946 425 19 246 931

lJLF COAST 150 238 790 163 411 2 105 75R 2 963 560

ACIFlC COAST 146 155 307 101 071 929 536 1 621 208

ON OCEAN 80 51 502 23 771 127 462 482 395

OTALS u 1 273 1 996 220 1 454 955 11 109 181 24 314 094

J

There is substantial variation in the size and activity of the
individual forwarders More than 500 forwarders handled less
than 100 shipments each in 1957 while several processed over

20 000 shipments Of the 1 273 forwarders responding to the

questionnaires 283 or 22 percent handled no shipments at all in

1957 221 or 17 percent handled between 1 and 99 shipments and

219 or 17 percent handled between 100 and 499 shipments For

warders in order to function efficiently must keep abreast of

I Whether brokerage as used in this report can be construed to mean

brokerage fees in the strict sense of the latter term is doubtful in view of
the discussion infra

6 M B



FREIGHT FORWARDER INVESTIGATION ETC 337

changes in traffic patterns and in the regulations of our own and

foreign governments There is evidence of record to the effect

that a forwarder should handle a substantial volume of traffic

500 shipments or more annually in order to maintain current

acquaintance with changing conditions in the trades Some of

the larger forwarders employ persons specializing in the com

mercial practices of the various trade areas

Table II below shows the extent of forwarder activity at the

major ports of the United States in 1957 and the extent of the

dependence of forwarders at the various ports and as a whole

upon brokerage payments Of the total of 919 forwarders report

ing income from brokerage and forwarding fees separately 124

received more than 50 percent of their income from brokerage

n

l

TABLE n Forwarder Activity at Major Ports in 1957

Bosto

New Y

Philad

Baltim

Norfo

New 0

Houst

Seattl

San F

Los A

Total

I
Percent of

No of Shipments brokerage to
forwarders handled total income

n Mass 21 2 621 22

ork N Y 732 1 407 454 28

elphia Pa 25 31 798 37

ore Md 13 29 175 43

lk Va 12 10 358 56

rleans La 77 113 680 40

on Tex 16 71 369 42

e Wash 16 16 529 48

rancisco Calif 51 87 183 41

ngeles Calif 61 39 493 23

Un i ted States 1 273 1 996 220 31

Ie

g
j

As is indicated by the data shown in Table II the port of New

York is by far the leading center of activity in the forwarding

industry New York is the leading general cargo port in the

United States handling about 13 million tons annually in foreign
trades About 80 percent of the general cargo passing through
the port of New York for export oriinates at interior ports
and the physical situation at the port requires complicated and

exacting procedures to coordinate the arrival of the cargo at the

port and its delivery to the pier The tracks of most of the rail

roads terminate on the New Jersey side of the port while most

of the steamship piers are located on the New York side Rail

cargo therefore generally requires lighterage in order to effect

delivery at shipside In order to avoid congestion of lighters at

l
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the piers the steamship companies require the issuance of load

ing permits and the railroads require that delivery orders and

accompanying vessel permits be presented at least 48 hours prior
to the time of lighterage delivery specified There are also rail
tariff provisions p rmitting split lighterage deliveries of individual

shipments combined into a single carload which necessitates close
coordination at the port in order to effect delivery at shipside c

Because of their connections with shippers located in the in Ie
terior forwarders located at New York not only handle cargo f
passing through that port but they also control a substantial

amount of cargo moving through ports elsewhere in the United e

States To a substantial degree the New York forwarders through g

such control affect the operations of carriers and forwarders at
j

ports other than New York giving rise to arrangements which
are discussed more fully hereafter The influence of the New
York forwarders extends even to the Pacific Coast For example l

the Pacific Coast European Conference requires that forwarders
be specifically designated by their shippers before brokerage may
be paid to the forwarders At the time of the hearing there were

308 such designations on file and only 123 of these forwarders

were located on the Pacific Coast with the remaining 185 being
located elsewhere principally at New York

PRACTICES OF FORWARDERS

Forwarding fees and billing The record in these proceedings
despite its size discloses no discernible pattern of forwarding
fees within the forwarding industry or by anyone forwarder

individually Apparently the charges made by a forwarder to

his shipper clients are established by negotiation and vary from

shipper to shipper As testified by one forwarder a fee of 10

for a particular service may be charged one shipper but another
who drives a hard bargain may get the same service for 7 50

There is intense competition within the fonvarding industry and

this tends to drive the overt forwarding fees labeled as such in

the forwarder s billing to the lowest possible levels There are

examples in the record of the printed billing forms used by sev

eral forwarders One of these shows separate items covering
inland freight cartage ocean freight insurance consular fees

preparation and or presentation of consular documents transla

tion blanks etc preparation of bills of lading forwarding fee
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customs clearance handling draft and collections cables tele

grams and air mail postage and storage and or demllrrage
charges This form includes a statement that inland freight
ocean freight or consular fees if included are net disbursements

Another billing form shows separate items for inland freight
cartage charges ocean freight and charges insurance charges
consular fees cost of consular blanks preparation of consular
invoices preparation of certificates of origin preparation of bills

of lading forwarding fee customs entry fee customs duty
customs clearance special services postage petties and taxes and

banking documents This form includes the statement Items

appearing on our invoice are cash advances as an accommodation

to you W are obliged to insist upon immediate payment of our

invoice of expenses otherwise it will be impossible for us to extend

you credit facilities on future transactions

A third billing form shows items of ocean freight foreign port
government surcharges landing charges consular fees and blank

consular forms preparation and handling consular invoices cer

tification messenger service inland freight and charges insur

ance arranging insurance under consignee s or shipper s policy
cartage storage arranging transportation preparation and

handling bill of lading and attendance customs clearance check

ing and verification for export control cables telegrams and tele

phone toll charges postage and airmail banking service and

preparation of draft for collection banking service preparation
of documents and handling against letter of credit advancing
ocean freight and charges and arranging confirmation and pay
ment to suppliers This bill includes no forwarding fee as such
and it is the only bill form indicated of record which informs the

shipper client that brokerage payments from the carriers might
be received This form includes the statement

The charges separately listed above for Ocean Freight Inland Freight
Consular Fees and Foreign Port Government Surcharges Landing

Charges are the exact amounts actually paid out by us in each instance for
your account In accordance with our agreement with you and as specified
in the terms and conditions of our Acknowledgment of Shipping Instructions
heretofore sent you our profit in addition to our direct costs expenses and
disbursements incurred for your account is a component of the other items
detailed in this Bill of Charges As agreed as aforesaid we are separately
compensated for our services to the ocean carrier in respect of this shipment
by the steamship company s payment to us of a commission at the rate of
114 of such carrier s charge itemized above for Ocean Freight
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The present regulations 46 CFR sec 244 72 require among
other things that forwarders shall use invoices or other forms

of billing which state separately the amount of insurance

premiums actually disbursed for insurance bought in the name of
the shipper or consignee and the amount charged for each ac

cessorial service performed A common practice particularly
among the N ew York forwarders is for the forwarder to mark

up the charges for these accessorial services above the amounts

actually disbursed in his billing to the shipper client In numerous

instances marine insurance is secured by the shipper under his

own policy leaving the actual placement of the insurance upon

specific shipments and the payment of the premiums to the for

warder In these circumstances there is no indication that the

billing to the shipper includes markups in contravention of the

regulation In other cases however insurance is placed by the
forwarder under his own open marine insurance policy and the
forwarder charges the shipper more than the cost of the insur
ance generally without advising the shipper that the latter is

paying more than the cost of the insurance alone These markups
so far as this record shows are imposed in a random fashion

vary from shipper to shipper and from shipment to shipment and

appear to bear no relation to the cost to the forwarder for his
services of placing the insurance despite the testimony of some

forwarders that the markups represent legitimate service charges
covering the work necessary to secure insurance coverage

2This section provides
244 7 Billing Practices All forwarders shall use invoices or other forms

of billing which state separately and specifically as to each shipment
a the amount of ocean freight assessed by the carrier
b the amount of consular fees paid to consular authorities

c the amount of insurance premiums actually disbursed for insurance
bought in the name of the shipper or Gonsignee

d The amount charged for each accessorial service performed in con

nection with the shipment
e other charges

Provided however that forwarders who offer to the public at large to for
ward small shipments for uniform charges available to all and duly filed
with the Federal Maritime Board shall not be required to itemize the com

ponents of such uniform charges on shipments as to which the charges shall
have been stated to the shipper at time of shipment and accepted by the

shipper by payment but if such forwarders procure marine insurance to

cover such shipments they must state their total charge for such insurance
inclusive of premiums and placing fees separately from the aforementioned
uniform charge
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preparation of insurance certificates and handling of claims

where necessary Table III below illustrates the practices of the

forwarders in this respect showing the more extreme amounts

of markup from among the instances shown of record

TABLE IH Markup of Insurance Charges by Forwarders

Forwarder

Hasman Shipping Corporation
Do n

Cosmo Shipping Co Inc u u

Do u

Presto Shipping Agency
Do

D C Andrews Co Inc n

Do

M Weisel Co n

Do u

International Expediters Inc u

Do n

Insurance

premium

26 25

46 17

44 15

22 47

10 69

18 30

30 77

144 40

22187

225 00

32 43

23 90

Percen t
Markup of markup

36 75 140

9 48 21

15 80 36

none 0

20 2

1 20 7

none 0

115 52 80

53 15 24

10 00

I
4

23 53 73

4 71 20

I
The extent of variation in the practice of marking up insurance

charges as between different shippers by one forwarder is il

lustrated by evidence concerning D C Andrews Co Inc Dur

ing November 1957 this forwarder marked up the insur nce

charges on 9 shipments of one shipper 76 percent or a total of

54 71 and on 4 shipments of another shipper 56 percent or a

total of 50 87 while on 16 shipments handled for two other

shippers there was no markup at all The alertness of shippers
in dealing with forwarders is a factor in determining whether a

markup will be imposed and its amount If a shipper is not

aware of the practice he is more likely to bear the added charge
There is testimony to the effect that the markup is based on what

the traffic will bear and that there is no standard basis for

determining the amount of the markup One forwarder testified

that as a matteI of policy he attempted to mark up the insurance

charges on shipments to a particular area by one percent of the

insured value of the shipments but the evidence as to specific
shipments shows wide variations from this policy Because of

their volume of shipments forwarders under their own open

policies are sometimes able to obtain insurance at lower costs

including the markups to the shippers than could be obtained by
the shippers themselves In instances where shippers maintain

their own marine insurance policies they sometimes request the
forwarders to place insurance under the forwarders policies when

6 F M B



342 FEDERAL MARITIME BOARD

III
II

the claim experience on particular types of shipments or to par
ticular areas is unfavorable in order to protect the loss ratio

under the shippers own policies which bears on the premium
rates

Forwarders are frequently requested to arrange for cartage
within the port area on shipments As in the case of insurance
it is common for the New York forwarders to mark up the cart

age charges to the shippers above the amounts disbursed for this

purpose There is evidence that in one instance ocean freight
charges were also marked up in contravention of the regulation
but no indication that this practice is widespread since freight
rates are generally readily ascertainable by the shippers

The record leaves little doubt that the practice of marking up
accessorial charges is induced by intense competition within the

forwarding industry which as indicated above tends to drive

forwarding fees to unremunerative levels and the markups pro
vide a means for the forwarders to recover their costs of arrang
ng for the accessorial services and of other forwarding services
without endangering their competitive position since the marked

up charges are disguised and the amounts thereof unknown to
the shippers

The responses of the forwarders to the questionnaires show

that of 1 273 forwarders responding 226 or about 18 percent
admitted doing some free forwarding during 1957 Under this

practice the forwarding services are provided without charge to
the shipper It is likewise caused by competition between for
warders and is made possible by the receipt of so called brokerage
payments from the carriers Obviously free forwarding services
are furnished only to those shippers whose shipments earn suffi
cient brokerage to pay the cost of forwarding others being
charged fees even though brokerage is collected on their ship
ments One Pacific coast forwarder provides free forwarding
services for 11 of his shipper clients During the last six months
of 1958 the amount of brokerage received on these 11 accounts
was 19 073 and was 29 on one account and ranged from 465

to 5 536 on the other 10 accounts Generally only the larger
shippers are favored with free forwarding services

The General Services Administration handles export shipments
for a number of Federal agencies Until May 1958 it utilized for

warders registered with the Board and included in a special list
who applied for the privilege of performing free forwarding
services These free forwarding services were not actively solicited

I
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by the General Services Administration During 1957 free for

warding services were offered by 12 forwarders 96 on the
Atlantic and Gulf coasts and 32 on the Pacific coast The ship
ments were rotated among the various forwarders every 30 days
at New York Philadelphia and Baltimore and every 60 days at
other ports In 1957 82 such forwarders handled 3 274 shipments
for the General Services Administration under their offers to

perform free forwarding and the total ocean freight charges on

these shipments were 4 364 870 If so called brokerage was re

ceived on all of these shipments by the forwarders at the usual
rate of 114 percent it amounted to 54 561 or an average of

16 66 per shipment Table I indicates that the average income

per shipment from forwarding fees and brokerage combined in
1957 was 17 75

In March 1958 the Comptroller General ruled in Transportation
Freight Forwarders Free or Reduced Rates for Sermces 37

Compo Gen 601 that the acceptance by a Federal agency of free

forwarding services or forwarding at rates reduced by the for
warder in contemplation of the receipt of brokerage would be in
violation of section 16 of the Act Upon receipt of this ruling the
General Services Administration changed its policies regarding
forwarding and issued invitations to forwarders to bid for the

performance of such services The services sought Included
preparation and processing of export declarations preparation
and processing of ocean bills of lading dock receipts and delivery
orders and processing of consular invoices The specifications
included a condition that any bid submitted which stated that it is
conditioned upon the receipt of a brokerage charge for perform
ing in part or in whole the forwarding services outlined would
be disqualified On berth general cargo the bids received from
east coast forwarders and opened on September 23 1958 ranged
from no charge and 1 cent per shipment to 25 per shipment and
one New York forwarder offered to pay the Government 25 cents
per shipment for the privilege of handling the shipments East
coast bids accepted under this invitation were no charge at
Savannah 1 cent per shipment at New York 10 cents per ship
ment at Baltimore and ranged from 5 to 10 per shipment at
other ports Bids accepted at Gulf and Pacific coast ports ranged
from no charge at Los Angeles and 150 per shipment at New
Orleans upward to 7 50 per shipment

While there is no definitive cost evidence of record there is an

indication that at some time prior to 1955 forwarder costs at New
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York averaged 2 76 for preparation and processing of the export
declaration 4 28 for preparation and processing of consular in

voices and 8 89 for preparation and processing of ocean bills of

lading and related dock receipts and delivery orders or a total of
15 93 per shipment for these services alone There is also sub

stantial evidence clearly indicating that as a whole forwarding
fees as such including markups on accessorial charges do not

fully cover the costs of performance by the forwarders of the

services performed by hem and that the receipt of brokerage is

necessary in order for them to recover their costs of operation
and realize aprofit

Monarch Finer Foods 3 a west coast manufacturer of food

products located at San Francisco exports from numerous ports
throughout the country It maintains its own export department
in San Francisco and there performs all of its own forwarding
services and retains a forwarder in New York to handle ship
ments moving through the latter port This shipper formerly
paid its New York forwarder 300 per month on a retainer basis 1

In December 1953 Gentry Shipping Co a New York forwarder

was given the account for a retainer of 150 per month and a II

promise of brokerage on shipments moving through San Fran I

cisco At the time the silipper was still performing its own for

warding at San Francisco and no forwarder was collecting
brokerage on the shipments In order to accomplish the arrange
ment a fictitious branch office of the forwarder was set up in

San Francisco headed by the shipper s office manager who

received a fee from Gentry Brokerage thereafter was collected

from west coast carriers on west coast shipments even though
the forwarder performed no services thereon and claims for

brokerage were made upon the carriers and paid by the latter

on shipments which moved prior to the date of certification of the

forwarder to the west coast carriers by the shipper In this

instance forwarding services at New York for the shipper were

partially compensated for by the receipt of unearned brokerage on

west coast shipments
Agreements Frequently a forwarder in one port will control

the traffic of a shipper who exports from other ports and this

situation is most prevalent among the New York forwarders In

these instances the New York forwarders have entered into

agreements or arrangements with forwarders at other ports such

3 The name was changed to Consolidated Food Products during the course

of the events here related
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as Baltimore New Orleans and San Francisco under which the

out port forwarders will handle the shipments Compensation to
the outport forwarder is usually made by a split of the brokerage
payments received from the carriers About 80 such agreements
have been filed with and approved by the Board under section 15
of the Act but the record indicates that there are numerous such

agreements in existence which have not been submitted for ap

proval
In order to avoid where possible the necessity of splitting

brokerage payments the New York forwarder have also entered
into arrangements with the ocean carriers under which the work

necessary to complete forwarding services such as clearance of
the export declarations and processing of consular invoices is

accomplished by the ocean carriers without charge at ports such
as Boston and Baltimore and the Southern U S Atlantic

ports of Charleston and Savannah Pursuant to these arrange
ments the New York forwarders have diverted cargo from New
Orleans to Savannah and Charleston in order to avoid the split
ting of brokerage with New Orleans forwarders because carriers
have refused to perform outport forwarding services or the

completion thereof at New Orleans The forwarders at Boston
and Baltimore have requested that the carriers discontinue their

performance of free forwarding services for the New York
forwarders or alternatively that like services be performed at
New York on behalf of the Boston and Baltimore forwarders but
these requests have been refused It has been estimated that the
Baltimore forwarders are deprived of revenues amounting to
about 125 000 annually because of these practices

Relationship between forwarde s and shippers Several in
stances are shown of record wherein relationships exist between
forwarders and shippers or employees and stockholders of ship
pers to the extent that the receipt by the forwarders of brokerage
payments may constitute direct or indirect rebates in violation of
section 16 of the Act as found by the Board in Samuel Kaye
Collection of B okerage Misclassijication 5 F M B 385 1958
and Luis Louis A Perei aCollection of Brokerage 5 F M B
400 1958 The Ford Motor Company employs a forwarder the

J R Willever Company which prior to 1958 performed no

services whatsoever all of the forwarding work being Ijerformed
by the Ford Motor Company but which was permitted to collect

brokerage payments on all of the shipments exported by Ford

Brokerage payments amounted to almost 200 000 in 1957 Prior
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to 1956 90 percent of the stock of vVillever was held by members

of the Ford family The record does not disclose the present
relationship between vVillever and the Ford IVlotol Company but

Willever now books all Ford Motor Company shipments with the

carriers and collects brokerage thereon without charge to the

Ford Motor Company and all other fOlwarding services are per
formed by the latter

The situation with regard to Monarch Finer Foods has pre

viously been detailed Studebaker Packard Corporation does

practically all of its own forwarding work and permits its

forwarder Commercial Shipping Company to obtain brokerage
on th shipments From 1944 to 1955 an official of the

Sturlebaker Packard Corporation owned a partnership interest in

Commercial Shipping Company The Jahrett Shipping Co Inc

a forwarder is commonly owned in part with Henry R Jahn

Son Inc and Cooper Jahn Inc shippers Brokerage is received

by this forwarqer on shipments of the commonly owned shippers
Similarly Banho Shipping Corporation a forwarder has common

stockholders with Banho Export Co Inc a shipper

BROKERAGE

General The practice of the payment of brokerage by ocean

carriers to forwarders is of long standing going back 60 years or

more It is a matter of prime importance in these proceedings
since brokerage constitutes a substantial portion of the revenues

of forwarders as previously detailed Therefore before making
findings concerning brokerage practices it is necessary to deter

mine as precisely as possible the exact nature of the relationship
between forwarders and carriers and whether the brokerage
payments here involved are actually brokerage fees Past deci

sions of the Board and its predecessors and of the courts have

accepted the premise that forwarders in their dealings with

carriers act in the capacity of freight brokers See for example
In re Gulf Broke age and Fo nvaTding Agreements 1 V S S B B

533 1936 Agreements and Practices re BTokeTage 3 V S M C

170 1949 and U S lJ American Union TranspoTt supTa at p
442 fn 6 It has consistently been held by the Board and its

predecessors that brokerage is ompem ation for securing cargo

for a vessel see Pac ific Coast Eu opean Conf PaYTl1 YIt of

Brokerage 5 F M B 225 233 4 1957and the proceedings there

cited
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In none of these decisions however was there any reference to

the accepted definition of a broker and the elements necessary to
establish a brokerage relationship In American Union Transport
v River Plate Brazil Con s 5 F M B 216 1957upheld in
American Union Transport v United States 257 F 2d 607

1958 cert den 358 U S 828 an attempt was made to dis
tinguish between the forwarding and so called brokerage ac

tivities of a forwarder but this proceeding involved only the

activities of a single forwarder with respect to a specific series of

shipments and the Board relied upon its prior definition of

brokerage as securing cargo for the ship The principles thete

enunciated are relevant however in determining the issues here
A broker is an agent employed to make bargains and contracts

between other persons in matters of trade commerce and naviga
tion for a compensation commonly called brokerage 12 C J S

11 A broker may act as agent for his customer only where he
has been engaged to do so by a contract of appointment or em

ployment which may be either express or implied 12 C J S 12

The right of a broker to recover commissions or other remunera

tion for his services must be predicated on a contractual relation

he must have been employed to negotiate the contract or trans

action in connection with which his services were rendered and

the employment must have been by the person from whom the

commission is claimed or by some one acting for him Where there

is no employment or binding contract for the payment of com

missions and the broker acts as a mere volunteer he is not entitled

to compensation for his services although such services are the
efficient cause of bringing the parties together and they result in
a sale or other contract between them 12 C J S 60

The court in American Union Transport v United Sta tes supra
stated p 613

The appointment of AUT the forwarder as a broker by Central the
shipper could not create any liability on the part of the ocean carriers
There was no agreement by the carriers authorizing the appointment and
certainly no agreement by the members of the Conference to incur liability
to AUT with whom it had engaged in competition for the very business for
which it now claims compensation by way of reparations AUT was not the
broker for the carriers to obtain the contract and there was no agreement
at any time between AUT and the members of the Conference to p y

brokerage

As previously stated in almost every instance shown of record
the services of forwarders are engaged by the shippers or con

signees of the cargo and there is no indication that any contrac
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tual r lationships exist between the forwarders as such and car

riers The rates of ocean carriers generally apply atship s tackle

and it is the duty of the shipper to bring the cargo alongside the

vessel ready for shipment and not that of the ship See American
Union Transport v River Plate Brazil Confs supra at 223
The services of forwarders detailed above are almost entirely
directed toward performance of the shipper s duty Much stress

is laid in the briefs and in the testimony upon the fact that it is

the duty of the carrier under the Harter Act 46 V S C 193 and

the Bills of Lading Act 49 V S C 100 to issue bills of lading and

that in preparing bills of lading the forwarders are acting on

behalf of the carriers See In re Gulf Brokerage and Forwarding
Agreements supra at 534 5 and Puerto Rican Rates 2 U S M C

117 133 1939 This duty of the carriers is accomplished how

ever by the issuance of an original bill of lading for each ship
ment The record here discloses on the other hand that for the

use of the shipper a number of copies of the bill of lading are

required as many as 25 or 30 that the bills of lading are prepared
at the request of the shipper that a charge for this service is

ordinarily made to the shipper and that in no instance are the
forwarders employed by the carriers to perform this function
The benefits to the carriers from this service are therefore merely
incidential to the needs of the shippers

In the light of the comprehensive record made herein it is con

cluded that except in those rare instances in which forwarders

are retained by carriers under either express or implied agree
ments to secure spot cargo forwarders are not brokers It is

urged by some that the long accepted definitions of broker and

brokerage as such are no longer valid in relation to the services

performed by forwarders Brokers are specifically named in sec

tion 16 of the Act among those who are forbidden to obtain or

attempt to obtain rebates and there is no indication that this term
was used by the Congress in any other than its accepted sense

Settled principles of law are not so lightly discarded

Brokerage practices In the great majority of instances steam

ship confer nces limit by agreement the payment of brokerage to

114 percent of the ocean freight charges and all carriers members
of such conferences pay brokerage at such rate Only two in

stances of deviation from this rate are shown The North Atlantic

Continental Freight Conference tariff permits the payment of

brokerage at 1 percent on rates up to and including 19 99 per

ton 2112 percent on rates of 20 up to and including 22 99 per
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ton and 5 percent on rates of 23 per ton or over
4 These higher

rates of brokerage are required by severe competition from non

conference lines which in this trade pay brokerage as high as 10

percent The Pacific Coast European Conference tariff limits the

paYment of brokerage on grain and grain products to 34 of 1 per

cent on lumber and open rate commodities to 1 percent and on

certain commodities included in a net rate list prohibits the pay
ment of brokerage These tariff provisions were at issue in Pacific
Coast European Conf Payment of Brokerage supra and the

Board found that the prohibitions and limitations on brokerage to

less than 114 percent were similar to those condemned in Agree
ments and Practices re Brokerage supra but withheld action with

respect thereto pending the outcome of the instant proceedings
In the trades from the Pacific Coast to East and South Africa

and to Australia the carriers by individual action do not pay

brokerage The evidence is that in the event anyone of the car

riers in those trades commenced the payment of brokerage the

the others in order to remain competitive would need to do like
wise Non conference carriers generally pay brokerage at the

rate of 2V2 percent although there are instances cited of record

where brokerage payments as high as 16 percent were made and

the non conference carriers consider their higher rates of broker

age as a competitive advantage

Steamship conferences as indicated above generally fix the

upper limits of brokerage rates They recognize that brokerage

paYments are a competitive device to attract cargo to a particular
steamship line and that in the absence of agreed limits if maxi

mum rates of brokerage were left to the individl l action of the

carriers brokerage would soon get out of hand

Methods of payment of brokerage In the majority of in

stances forwarders present invoices to carriers for brokerage
claimed and are paid by the carriers on the basis of these invoices

Generally the carriers check only to insure that the shipments
invoiced actually moved and that no more than one brokerage
payment is made on anyone shipment The carriers make no

effort to ascertain that the forwarders have performed any serv

ices with respect to any shipments and do not attempt to determine

Tariff No 24 of the North Atlantic Continental Freight Conference of

which official notice is taken pursuant to Rule 13 g of the Board s Rules

of Practice and Procedure 46 CFR 201 227 increased the respective upper
limits of the rates effective January 1 1960 to 2199 24 99 and 25 or

over
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whether there are any relationships between forwarders and their

shipper clients which would make the payment of brokerage on

the shipments of such shippers rebates in violation of section 16

of the Act The carriers insist that they rely primarily upon the
fact that a particular forwarder is registered with the Board that
it is impossible for them to inquire into any possible relationships
of forwarders with the shipper and an onerous burden would be

imposed upon them were they to be required to ascertain whether
the forwarders actually performed any services on shipments on

which brokerage is claimed in view of the great number of ship
ments handled by the forwarders

With the recent development of machine accounting systems
several carriers have instituted an automatic method of payment
of brokerage Under this method all bills of lading showing on

their face that a registered forwarder is in any way connected
with the shipments are colleted together information showing
the name of the forwarder the bill of lading number and the
ocean freight charges are transcribed to machine records compu
tations as to the amount of brokerage due are automatically made
and checks issued to the forwarders all without requiring the
forwarders to submit any claims or invoices for brokerage This
automatic method of payment results in cost savings to the car

riers in that it eliminates the necessity of checking numerous for
warder invoices against carrier records and is regarded by some

as a favorable competitive device in that it results in more prompt
payment of brokerage to the forwarders

The present regulations 46 CFR 244 135 prohibit forwarders
from receiving brokerage in cases where payment thereof would
constitute a rebate or from sharing any part of the brokerage

5 This sections provides
244 13 Brokerage No forwarder after the date on which he is required to

register shall accept brokerage from ocean carriers unless and until such
forwarder has been assigned a registration number pursuant to these rules
Registration shall not entitle a forwarder to collect brokerage from a com

mon carrier by water in cases where payment thereof would constitute a

rebateLe where the forwarder is a shipper or consignee or is the seller or

purchaser of the shipment or has any beneficial interest therein or where
the forwarder directly or inJirectly controls or is controlled by the shipper
or consignee or by any person having a beneficial interest in the shipment
A forwarder shall not share any part of the brokerage received from a com

mon carrier by water with a shipper or consignee No fowarder shall de
mand or accept brokerage during the period his registration number is under
suspension or after his registration number has been cancelled pursuant to

these rules

6 F M B IIg



FREIGHT FORWARDER INVESTIGATION ETC 351

with a shipper or consignee In an attempt to insure that so far

as possible the carriers will be protected against inadvertent

rebates they generally require a certifkatioh on the invoices of

forwarders to the effect that in compliance with section 16 of the
Act payment by the carrier and acceptance of brokerage by the
forwarder are on the strict understanding that no part of the

brokerage shall revert to the shipper or consignee and that the
business of the forwarder is in no sense subsidiary to that of the

shipper or consignee In the case of automatic brokerage pay
ments the checks of the carriers include a similar certification as

a part of the endorsement which must be executed by the for
warders when negotiating the checks The record leaves little
doubt that these certificates are executed indiscriminately by the
forwarders and that the present regulation and the certificates
are ineffective in preventing rebates direct or indirect in cases

where forwarders provide forwarding services free of charge to
their shipper clients as in American Union Transport v River
Plate Brazil Confs supra or in cases where there is an identity
of interest between a particular forwarder and his shipper clients
as in Samuel Kaye Collection of BrokeragejMisclassification
supra and Luis Louis A PereirarCollection of Brokerage
supra

Some shippers have requested that the carriers of their ship
ments do not pay brokerage to the forwarders employed by them
So far as the record discloses these requests are honored by the
carriers A number of shippers as indicated above perform on

their own behalf all of the services normally provided by for
warders Such shippers do not receive brokerage payments Some
of these shippers testifying of record herein are of the opinion
that in the performance of forwarding services their activities
redound to the benefit of the carriers in exactly the same manner

as the normal operations of forwarders and that if the forwarders
are entitled to brokerage the shippers are entitled to the same

privilege All parties of record recognize that the direct or in
direct payment by a carrier to a shipper of any portion of the
ocean freight charges would constitute an unlawful rebate in
violation of section 16 of the Act See Payments to Shippers by
Wis Mich Steamship Co 1 U S M C 744 1938 and Rates

Charges and Practices of L A Garcia and Co 2 U S M C 615
1941 See also Lehigh Valley R R Co v United States 243

U S 444 1917 involving asimilar situation under the Interstate

Commerce Act

r
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Unearned b1okerage The record discloses a number of in

stances in which brokerage in substantial amounts is paid by

carriers to forwarders on shipments as to which the forwarders

have done little or no work The circumstances under which the

forwarders employed by Ford Motor Company Monarch Finer

Foods and Studebaker Packard Corporation receive brokerage
have previously been detailed Anderson Clayton and Company
the largest cotton shipper in the Gulf performs all of its own

forwarding services at New Orleans and Houston and the annual

ocean freight charges paid are about 5 million Forwarders per

form no service whatever on the great majority of the shipments
However Anderson Clayton certifies 10 forwarders in Houston

and 20 in New Orleans on a rotating basis for the payment of

brokerage
Balfour Guthrie Company Ltd exports shipments through

the port of New York on which its annual freight charges are

about 1 million It maintains an export department by which the

forwarding services are largely performed Since 1945 its freight
forwarder has been Nyos Incorporated From 1948 until about

1955 Nyos performed no services whatsoever on these shipments
but was furnished with a copy of all ocean bills of lading on the

basis of which Nyos collected brokerage from the carriers Begin
ning in 1955 Nyos took over the function of performing messenger
service for Balfour Guthrie in connection with the forwarding of

shipments with the remainder of the forwarding work still being
performed by Balfour Guthrie Nyos is paid for the messenger

service an amount in excess of the cost to Balfour Guthrie for the

same service Nyos continues to receive brokerage on all the ship
ments The vice president of Balfour Guthrie and the controlling
stockholder of Nyos are husband and wife respectively

H A Gogarty Inc a forwarder performs forwarding serv

ices for American Paper Exports Inc atNew Orleans for which

it receives forwarding fees At New York forwarding services

on shipments moving through that port are all performed by the

shipper After completion of the shipments a list of the ship
ments and applicable freight charges are furnished to Gogarty on

the New York shipments in order that Gogarty may collect

brokerage thereon even though the forwarder has performed no

services American Cyanamid Company has an annual freight
bill of from 2 to 3 million and does all of its own forwarding
but certifies M J Corbett Co as its forwarder for the payment
of brokerage Corbett s only service is that it occasionally gives
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information to the shipper about available carrier services with

out charge Nestles Products has an office at San Francisco which

performs all of the forwarding on shipments moving through that
port but it certifies its New York forwarder Fred P Gaskell
Co for payment of brokerage on the San Francisco shipments
Gaskell does not maintain an office on the West coast

There is reference in the record to additional instances in
which similar practices are followed The shippers apparently
permit the collection of unearned brokerage by their forwarders
as a good will gesture or as a favor although in some of the in
stances cited the receipt of unearned brokerage constitutes direct
or indirect rebates The record contains no direct evidence as to

why the carriers continue the payment of unearned brokerage
but the inference is unavoidable that the forwarders to whom it is

paid control the routing of important cargo of othershippers and
that these forwarders are in a position to divert such cargo away
from any carrier who would refuse payment of brokerage

Domestic trades Brokerage is not paid by the carriers in the

domestic trades such as those between the continental United
States and Hawaii and Puerto Rico regulated by the Board and
the coastwise and intercoastal trades regulated by the Interstate

Commerce Commission In these trades rate regulation is much
more comprehensive than in the case of foreign trades Brokerage
in the domestic off shore trades subject to regulation by the Board
is generally prohibited by the conference agreements

Cargo documentation is generally less complicated in the
domestic trades in that no export declarations are required in
the Hawaiian trade and in the Puerto Rican trade need not be
authenticated by the Customs Bureau prior to loading of the

cargo no consular invoices or export licenses are required and
there are no currency exchange problems There are a limited
number of carriers in these trades and their schedules and
itineraries are widely known

As a result of the non payment of brokerage the forwarders do
not generally solicit traffic in the domestic trades and there is
evidence to the effect that forwarders will refuse to handle ship
ments in these trades except as an accommodation to those of
their shippers who also export in foreign commerce Bills of

lading are generally prepared by the carriers and other forward

ing services are performed by the shippers themselves or by
the carriers at charges stated in their tariffs For example
United States Atlantic Gulf Puerto Rico Conference Outward
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Freight Tariff No 7 in item 18 names service charges covering

the preparation and handling of extra copies of bills of lading

preparing and clearing export declarations preparing and com

pleting drafts or commercial invoices arranging for transfer of

cargo from terminal inland carrier to carriers pier and securing
permits

Competition and comprehensive regulation in the domestic

trades tend to hold the freight rates to relatively low levels The

carriers engaged in the Puerto Rican trade supported by the

Commonwealth of Puerto Rico express the fear that were the

carriers now to be prevented from prohibiting the payment of

brokerage the added expenses occasioned by brokerage payments
to forwarders would require immediate increases in the freight
rates There is no indication that commerce in the domestic

trades is adversely affected by the existing prohibitions against
the payment of brokerage and the forwarders have expressed
little or no interest in these trades

Positions of pnrties rega1 ding brokerage There is a wealth of

testimony from carriers forwarders and public bodies to the

effect that brokerage payments constitute compensation by the

carriers for the performance by forwarders of services of value

to or redounding to the benefit of carriers particularly the serv

ices of booking cargo or otherwise arranging cargo space solici

tation of traffic coordination of cargo movement to shipside

preparation and processing of bills of lading preparation and

processing of dock receipts and delivery orders preparation and

processing of consular documents or export declarations and pay

ment of ocean freight charges When pressed however none of

the witnesses could specify with particularity any service which

was performed for the carriers with the exception of the prepa

ration of the bills of lading It has previously been found that

in the performance of this function the forwarders are acting
for their shipper clients The carriers likewise testified unani

mously that the brokerage rate of 114 percent solely by reason

of its long standing was fair and reasonable In fact no indi

vidual carrier other than those engaged in the Pacific Coast

East and South Africa trade where no brokerage is paid opposed
on this record the payment of brokerage to forwarders

Conference chairmen and officials on the Atlantic and Gulf

Coasts generally supported the payment of brokerage except in

those instances where prior to the decision in Agree11l ents and

Practices Re Brokerage supra the conference agreements had
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contained a prohibition against such payment On the other hand

the conferences on the Pacific Coast which had prior to that deci

sion generally prohibited the payment of brokerage except on

overland shipments which were susceptible of movement by any

coast generally opposed the payment of brokerage The majority
of all conference officials however were of the opinion that rates

of brokerage should be left to conference action rather than be

held to astated minimum by Board action

The testimony above summarized which occupies a substantial

portion of the record herein lends little to a determination of the

actual reasons for and the nature of brokerage payments In our

complex economy the successful fruition of any particular busi

ness endeavor depends upon the efficient performance of many
related activities Thus the carriers benefit as much from the

efficient performance by inland carriers of port lighterage and

port delivery services as they do from the efficient functioning of

the forwarder industry Brokerage however is paid only to the

latter It must be concluded that brokerage does not constitute

compensation by the carriers for any of the services of the for

warders since the services of the latter must necessarily be per
formed for the shippers in order to bring shipments into position
for export

The overwhelming conclusion drawn from the record as awhole

as found by the Examiner is that brokerage is primarily a com

petitive device utilized by the carriers to attract to themselves

as much as possible of the traffic as to which the forwarders by
authorization of their shipper clients control the routing It is

app rent that to the extent that brokerage payments by all mem

bers of carrier conferences are generally limited to 1 percent
the competitive impact of brokerage is largely nullified It comes

into play only in preventing anyone carrier by individual action

from refusing to pay brokerage since such a carrier would im

mediately be faced with diversion away from it of all traffic con

trolled by the forwarders to the maximum extent possible
Effect of brokerage prohibitions upon commerce As stated in

the order in Docket No 831 it was held in Agreements and Prac

tices Re Brokerage supra that conference agreements in foreign
commerce which prohibit the payment ofbrokerage or limit brok

erage payments to less than 114 percent of the ocean freight
charges would be detrimental to the commerce of the United

States within the meaning of section 15 of the Act and this deci

sion was thereafter followed by our predecessors until it was
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announced in Pacific Coast European Conf Payment of Broker

age supra that action looking to a reconsideration thereof would

be taken

The record has been searched in vain for any probative evidence

indicating that the prohibition of brokerage payments would have

any adverse or detrimental effect upon the foreign commerce of

the United States limiting the definition of foreign commerce to

the actual movement of goods in the export trades and the pro

motion and development of such trades There are numerous

general assertions in the record by forwarders and others that

if brokerage is eliminated entirely the forwarders will perforce
need to increase their charges to shippers in order to recoup the

lost revenues that numerous commodities move in export on which

the profit margins are narrow which could not stand the imposi
tion of increased forwarding charges and that the movement of

such commodities would thus be adversely affected No shipper
testimony to this effect was adduced and the shipper testimony

of record from shippers who perform their own forwarding serv

ices and do not receive brokerage indicates to the contrary

The record in fact supports the conclusion that increased for

warding charges to the extent necessary to provide full compen

sation to the forwarders and a reasonable profit should have no

substantial deleterious effect upon the movement of goods in ex

port Such increases in forwarder charges established to

compensate for the loss of brokerage would not have an adverse

effect on our export commerce In all trades in recent years in

creased costs of the carriers have compelled substantial increases

in ocean freight rates in excess of 1 percent without noticeable

decreases in traffic attributable t this cause alone There are in

this connection numerous staterneats on the record by carriers

and conference officials that brokerage payments as such are not

reflected in the ocean freight rates and that the cessation of such

payments would not induce an immediate concurrent decrease in

the rates They recognize however that brokerage payments are

items of expense to the carriers and it is reasonable to assume

that if relieved of this expense the impact of other cost increases

would be minimized and that ultimately the savings realized by

the carriers from the cessation of brokerage payments would be

reflected in rates which would be lower relatively This assump

tion is borne out by the position of the carriers in the Puerto
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Rican trade who show that increased expenses by reason of brok

erage payments would necessitate rate increases in that trade

The carriers generally fear that were the forwarding industry
to be crippled the necessary functions performed by the for

warders on behalf of their shippers would need to be performed
in large part by the carriers themselves In this connection it is

necessary to point out here that as stated above ocean freight
rates generally apply at ship s tackle and the carriers obliga
tions in return for the freight charg s are limited to the receipt
transportation and delivery of tendered shipments It is the duty
of the shipper as pointed out in American Union T1 ansport v

River Plate Brazil Conls supra to perform all of the functions

normally performed by a forwarder to bring cargo alongside a

vessel ready for shipment and this finding was expressly upheld
in American Union Transport v United States sup1a at p 612

It necessarily follows therefore that if brokerage payments pro

viding the sole compensation for the performance of for arding
functions constitute an indirect rebate to the shipper in violation

of section 16 of the Act the performance of such functions by
the carriers for shippers free or at non compensatory charges
would result in direct rebates likewise in violation of the statute

Cf P1 op1 iety 01 Operating P1actices N elV York Wa1ehousing
198 IC C 134 216 IC C 291 The testimony of carriers upon

this point generally recognizes that if carriers were required to

perform forwarding services they would be entitled to establish

charges therefor and the statute would require that such charges
be compensatory

Many forwarders testified at length concerning the probable
impact upon their operations should they lose the revenues re

ceived from the carriers in the form of brokerage payments This

impact would undoubtedly be severe since it has previously been

found that as a whole in the forwarding industry fees charged to

the shippers do not fully cover the costs of forwarders for the

services performed by them The forwarders point to the efforts

of some members of their industry directed to the promotion of

foreign trades which they contend will be hampered by losses

in revenue from brokerage but the impact of these efforts upon

the foreign commerce of the United States has heretofore been

found to be negligible and stem largely from the sales efforts of

the forwarders in the furtherance of their own pursuits which

can logically be expected to continue
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DISCUSSION AND CONCLUSIONS

Jurisdiction As indicated at the outset several contentions

relating to the jurisdiction of the Board have been raised by the

forwarders The first of these to the effect that we have no statu
tory authority to institute a rule making proceeding per se under
section 4 of the Administrative Procedure Act was specifically
overruled in Proposed Rules Governing Freight Forwa1 ders

supra and has been rendered moot by the consolidation of the

rule making proceeding with the proceeding in No 765 an investi

gation to determine the lawfulness of the practices of forwarders
with the view of amending or supplementing General Order 72
as may be warranted by the record The forwarders agree that

upon findings of unlawfulness we are authorized to issue rules
under the Act prescribing corrective action for the future See

California v United States 320 U S 577 1944

The forwarders further contend that brokers are not persons

subject to the Act as held in In re Gulf Brokerage and Forward

ing Agreements supra and that we have no authority to estab

lish definitions for broker brokerage or brokerage service

These contentions are based upon the premise that forwarders in
relation to carriers are brokers which premise was heretofore
found to be erroneous in law and in fact As was held by the court
in American Union Transport v United States supra at 613

Even if it be true that the Conference has heretofore paid brokerage
wherever the broker forwarder was identified with the cargo no reason

exists why the Board under its broad power should not have authority to

distinguish between the services of a broker and those of a freight for
warder

It is further contended that we lack jurisdiction under section

15 of the Act to review agreements by carriers prohibiting brok

erage or limiting it to less than 114 percent of the freight charges
on the ground that such agreements are designed merely to pre

vent the expenditure of funds which in the absence of such agree
ments would be expended and are therefore not the type of

agreements contemplated by the statute Section 15 of the Act

specifically authorizes approval of agreements regulating compe
tition between carriers and this record establishes conclusively
that the payments by carriers to forwarders are utilized by the

carriers as a competitive device and are recognized by them as

such In the circumstances our jurisdiction is clear

Discrimination preference and preiud1 ce and unreasonable

practices by forwarders Section 16 First of the Act makes it
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unlawful for forwarders as persons subject to the Act directly
or indirectly to make or give apy undue or unreasonable prefer
ence or advantage to any particular person or description of

traffic in any respect whatsoever or to subject any person or

description of traffic to any undue or unreasonable prejudice or

disadvantage Section 17 of the Act which is particularly appli
cable to the activities of forwarders as found by the Supreme
Court in U S v American Union Transport supra requires that

forwarders shall establish observe and enforce just and reason

able regulations and practices relating to or connected with the

receiving handling storing or delivering of property and pro
vides that whenever the Board finds that any such regulation or

practice is unjust or unreasonable it may determine prescribe
and order enforced a just and reasonable regulation or practice

The record compels the conclusion that in the assessment of

charges by forwarders to their shippers the practice of discrimi

nation preference and prejudice is the rule rather than the excep

tion The charges vary from shipper to shipper for identical
services some shippers receive forwarding services free of charge
or at nominal charges and in billing for accessorial services such

as insurance and carting most New York forwarders who con

stitute the majority by far practice unlimited discrimination in

that disguised markups in some cases are added in varying
amounts and in others are not added with no apparent regard
for cost of service or any other factors which should enter into

the establishment and maintenance of just and reasonable charges
Such practices are prima facie discriminatory Contract Rates

Japan Atlantic Gulf Freight Conf 4 F M B 706 735 1955 and

Contract Routing Restrictions 2 U S M C 220 225 1939 and

are thus unreasonable in the absence of justification therefor

Rather than offer any justification for their practices as shown

in the assessment of their charges most forwarders opposed on

the record any attempt to inquire into the levels of their charges
and the methods of assessment on the ground that it would dis

close the confidential relationships between the forwarders and

their shipper clients There can be nothing private or confidential

in the operations of a carrier engaged in interstate commerce

U S Atlantic and Gulf Puerto Rico Rate Increase 5 F M B 426
1958 and the same is true with regard to any industry operat

ing in a public calling and regulated by the Congress in the public
interest to the extent that the operations are made subject to

regulation Smith v Interstate Com Comm 245 U S 33 1917
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Rebates It is now well settled that the performance by a

freight forwarder of forwarding services free of charge to the

shipper and the concurrent receipt by the forwarder ofbrokerage
from the carriers for the handling of the shipments constitutes
an indirect rebate to the shipper American Union Transport v

United States supra The forwarders contend that the holdings
of the court in that case should be narrowly construed on the

ground that it related to a specific set of facts surrounding spe
cific shipments and covered the operations of only one forwarder

with respect to those particular shipments To the contrary this

record discloses that the forwarding services performed in that

I case are the normal services performed by all forwarders and

that the relationship between forwarder and carrier there shown

is the normal relationship between forwarders and carriers

This record discloses that of the 1 273 forwarders responding
of which 283 did not actively engage in forwarding during 1957

226 or almost 23 percent of the active forwarders in 1957 per

formed some free forwarding Rebating of this type therefore

cannot be said to occur only in isolated cases Even more preva

lent is the furnishing of forwarding services by forwarders to

shippers at nominal charges or at charges below the costs of such

services There is no real distinction except in degree between

the furnishing of forwarding services free and the furnishing of

such services at nominal charges such as 1 cent and 10 cents per

shipment in the case of the General Services Administration con

tracts shown or at charges lower than cost If the former consti

tutes rebating the latter does likewise since the overall result is

that the shipper to the extent that brokerage payments subsidize

the cost of forwarding services performed for him receives his

transportation for less than the rates and charges regularly estab

lished and maintained by the carriers See Lehigh Valley R R Co

v United States supra

The forwarders are generally agreed that the furnishing of

forwarding services free or at non compensatory rates is improper
and that some action should be taken to prohibit this practice but

they proposed no rules to accomplish this purpose or suggested
any other action than the exercise of our power in situations of

this character to prescribe minimum charges for the forwarders

The record also supports the conclusion that some carriers in

the foreign export trades though not identified of record engage

regularly in the performance of forwarding services for shippers
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and for some forwarders free of charge As previously indicated
such practices constitute direct rebates

Agreements The record leaves little doubt that there are

numerous arrangements between forwarders under which a for
warder at one port who controls the routing of a shipment refers
that shipment to a forwarder at an out port the latter completes
the forwarding services necessary and brokerage and other fees
are divided between the two The forwarders contend that these

arrangements are not agreements of the type contemplated by sec

tion 15 of the Act as requiring prior approval They argue that
the statute is directed principally to agreements which purport
to regulate competition as between two or more persons subject
to the Act Section 15 provides among other things that all agree
ments controlling regulating preventing or destroying competi
tion pooling or apportioning earnings or providing for exclusive

preferential or cooperative working arrangements between per
sons subject to the Act shall be filed for approval and that

operations under such agreements shall be unlawful until they are

approved
The agreements between forwarders here under consideration

fall within these provisions To the extent that referral to one

forwarder at an outport is accomplished under such an agreement
other forwarders are denied an opportunity to compete for the
traffic The arrangements constitute cooperative working arrange
ments between the forwarders parties thereto for the performance
of forwarding services The arrangements contemplate in almost

every instance cited of record a division of the revenues accruing
from the performance of forwarding services between the for

warders parties thereto on an agreed basis As shown a number
of such agreelnents or arrangements have been filed for approval
and no forwarder has questioned our authority to act under the

statute with respect thereto The forwarders contend that since
there may be a large number of such agreements in existence the

filing of them will create a burden for the forwarders and for us

The statute clearly places upon the parties to such arrangements
the duty of filing them for approval and proscribes operations
thereunder until approval has been secured We are required by
the Act to take action with respect to such filings and we may not
shirk thisduty because of its magnitude

No parties to the proceedings have made mention of the

arrangements shown of record between some forwarders and some

carriers under which carriers perform the completion of forwald
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ing services at outports for forwarders These arrangements are

likewise cooperative working arrangements required by the stat

ute to be filed

The record does not indicate with particularity the parties to

the arrangements of both types which are in existence but it may

be concluded that the practices are rather widespread All for

warders and all carriers engaged in foreign commerce in the out

bound trades from the United States its territories and posses

sions and the Commonwealth of Puerto Rico are respondents in

one or the other of the proceedings here involved All such agree
ments should be filed with us pursuant to Section 15

Brokerage This record discloses that the payment by carriers

of so called brokerage to forwarders who render freight forward

ing service to shippers of the cargo leads the forwarders into the

practices of discrimination preference and prejudice as found

above that such payments almost always result in indirect rebates

to the shippers through the performance by forwarders of for

warding services free or at non compensatory rates or charges
that consequently the payment of brokerage by carriers is an

unjust and unreasonable practice related to or connected with the

receiving handling storing or delivering of property prohibited
by section 17 of the Act It follows that the payment of any fees

or commissions to forwarders in connection with cargo with

respect to which they render freight fonvarding service by car

riers must be prohibited As to the inevitability of rebating under

the present practices of forwarders it has previously been found

that at present in the forwarding industry as a whole forwarding
fees charged by forwarders to shippers do not fully cover the costs

of performance by the forwarders of their forwarding services

for the shippers This is tacitly recognized in the brief of one for

warder Universal Transport Corporation which states

For many years commission on freight paid by carriers to forwarders

compensated forwarders for their services to shippers consignees and

carriers The practice is an open one known to all parties concerned and

connected with the export of goods It has reduced to a nominal sum and in

part completely eliminated forwarding as a cost in the export of American

products

Reconsideration of prior decisions in No 831 The principal
basis for the prior decisions in holding that conference prohibitions
against the payment of brokerage or limiting brokerage to less

than 114 percent of ocean freight charges would be detrimental

to the commerce of the United States is found in the finding in
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Agreements and Practices Re Brokerage supra atp 177 that such
conference actions had had and will have a serious effect upon the

forwarding industry This finding can be supported on this record

as urged by the forwarders and a number ofother parties but only
if it is assumed that forwarding fees must remain at unremunera

tive levels with resulting indirect rebates to shippers and general
disregard of the requirements of section 16 of the Act prohibiting
rebates discrimination preference and prejudice On the other
hand the unregulated payment of brokerage has resulted in sub

stantial payment by the carriers of unearned brokerage as dis

closed on this record with consequent unnecessary dissipation of

carrier revenues creating upward pressures upon ocean freight
charges to the detriment of the commerce of the nation

In addition the prior decisions failed to recognize the true

nature of brokerage of the type here involved as voluntary pay

ments made by the carders as a competitive device to attract

traffic or as a protective device to prevent the diversion of cargo

over which the forwarders have control of routing The con

tinuance and recurrence of the widespread rebating resulting
therefrom which this record shows to exist must cease The safe

guards included in the prior decisions to insure that an individual

carrier should be free to payor not to pay brokerage as it sees

fit are according to this record generally of no avail in view of

the competitive pressures which prevail in the event that any

brokerage is paid in a trade There is in logic no sound reason why
carriers acting in concert should be free to limit or regulate com

petition among themselves by imposing upper limits upon rates of

brokerage but at the same time be prevented from limiting or

regulating competition among themselves by prohibiting in its

entirety the payment of brokerage
This record discloses with certainty that brokerage payments

lead indirectly through the forwarder recipients to undesirable
and unlawful practices It must be concluded therefore that the

prior findings under reconsideration in No 831 are no longer valid

and are overruled

In addition in view of our findings above as to the violations of

sections 16 and 17 of the Act which result from the payment of

brokerage and the consequent necessity for the imposition of a

rule prohibiting such payments in connection with cargo with

respect to which the freight forwarder renders freight forwarding
service the prior findings would be of no further material effect
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Rules In California v United States supra it was held that

when our predecessor the Maritime Commission found a breach

of the duty imposed on those subject to the Shipping Act 1916 by

section 17 of the Act the Commission was authorized and charged
with aduty to determine and prescribe a just and reasonable regu

lation and order it enforced We have found abreach of this duty

to establish observe and enforce just and reasonable regulations
and practices relating to and in connection with the handling

storing or delivering of property We have further found that

existing practices on the part of both forwarders and common

carriers relating to and in connection with the receiving handling

storing and delivering of property are unjust and unreasonable

The report of the Examiner contains acomprehensive discussion

of the rules originally proposed by us the positions of the parties
with respect thereto and amendments proposed by them the rules

proposed by Public Counsel and those recommended to us by the

Examiner It is clear that the Examiner because ofhis view that

the prohibition of brokerage constitutes a drastic remedy which

should not be resorted to until all other measures have failed

attempted to devise rules which in his opinion would with the

cooperation of the forwarding industry eliminate the violations

of law which have been shown to stem from the payment ofbroker

age by the carriers We are convinced that such half measures will

not suffice and are of the opinion that the widespread rebating
and discrimination here shown cannot reasonably be expected to

cease without the total prohibition of brokerage payments to for

warders in connection with cargo with respect to which they

render forwarding service The nature of the brokerage practices
and the practices of the forwarders in connection therewith and

the obvious attractions of inherently unearned compensation re

quire this conclusion

The Examiner proposed a rule requiring the establishment of

minimum freight forwarding fees by forwarders in order that

such fees should not fall below renlunerative levels with resulting

indirect rebates ofbrokerage received by forwarders from carriers

and to eliminate discrimination preference and prejudice as

found to exist in the charges of forwarders to shippers These

practices stem almost entirely from the brokerage practices and

elimination of the latter as found by us to be necessary should

result in the establishment by the forwarders of realistic forward

ing fees We feel that the forwarders should in their managerial
discr tion be free to recast their charges to their clients after dis
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continuance of brokerage without prejudice to further action by
us with respect thereto upon complaint or upon our own initiative

should it be brought to our attention that the discriminations have

not been eliminated

There is set forth in the Appendix hereto the revision of General

Order 72 which we find to be necessary The rules reflect anumber

of the suggestions made by the parties hereto and have been re

vised to eliminate redundancy They are largely selfexplanatory

and discussion herein will be limited to the most important fea

tures thereof The definition of freight forwarder is similar to

that originally proposed In view of the lack of authority on the

part of the Board to regulate entry into the business of freight
forwarding as previously indicated the suggestions that only

independent freight forwarders be permitted to operate cannot be

given effect

The definitions of broker brokerage and brokerage service are

revised to conform with the recognized and settled principles of

law referred to heretofore Although the suspension or cancella

tion of registration numbers need not be made subject to notice

and hearing since the registration numbers do not constitute

licenses to do business but are issued only to insure that those

engaging in the forwarding business are made known to the Board

we feel that notice and an opportunity to be heard should be ac

corded before a registration is cancelled or suspended Accord

ingly section 244 5 b provides for notice and hearing in such
cases

In section 244 5 d registration is confined to the issuance of

only one registration number to a particular forwarder or only
one of agroup of forwarders under common control The possibili
ty of discrimination is obvious should recognition be granted to

more than one business entity in such circumstances

In section 244 7 the present regulations relating to the billing

practices of forwarders are brought forward and modified to pro

hibit the assessment of disguised markups in all instances which

are shown on this record to result in violation of sections 16 and

17 of the Act

Section 244 13 relating to brokerage payments reflects our con

clusions above that the receipt by forwarders and payment by
carriers of brokerage in connection with shipments as to which the

forwarders have performed forwarding services is violative of the

statute and is intended to prohibit brokerage payments in such

instances The provisions are not intended to prohibit the payment

r

I

II
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of brokerage in those instances where the recipient has no other
connection with the cargo than to perform the true functions of

a broker Despite the fact that section 244 14 of the rules amounts
in effect to a restatement of the requirements of section 15 of the
Act we feel that they will serve to impress upon the forwarders
the statutory requirements in view of the fact that a copy of the
rules will be served upon all active forwarders

We are requiring that the revised General Order 72 will go
into effect 120 days after promulgation in order to provide a

reasonable period of time for the forwarders who will thereafter
be prohibited from receipt of brokerage to revise their charges to
their clients in order to make up for the consequent loss of
revenues In fixing the effective date we assume that the for
warders will accordingly proceed forthwith

Proposed findings and conclusions and exceptions to the
Examiner s recommended decision have been fully considered and
except to the extent they are given effect in this report and our

regulatory order they are denied and overruled

We conclude and specifically find in the light of the foregoing
1 That the performance by forwarders of forwarding services

free of charge or atnon compensatory charges on shipments mov

ing in the commerce of the United States subject to the Act and
the receipt of so called brokerage from common carriers by water

subject to the Act on such shipments constitute a violation of
section 16 of the Act

2 That forwarders in assessing varying charges for like for

warding services to their shippers in adding disguised markups
to charges for accessorial services procured for their shippers and
in performing forwarding services free of charge or at non com

pensatory charges for some shippers and not for others thereby r

give undue and unreasonable preference or advantage to some of I
their shippers and subject others of their shippers to undue and
unreasonable prejudice or disadvantage in violation of section 16 II

First of the Act and engage in unjust and unreasonable practices
relating to or connected with the receiving handling storing or

delivering of property in violation of section 17 of the Act

3 That forwarders have failed to establish observe and enforce

just and reasonable regulations and practices relating to and con

nected with the receiving handling storing and delivering of

property and that the practices of forwarders as found in this
record relating to and connected with the receiving handling
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II
I
i

storing and delivering of property are unjust and unreasonable

practices in violation of section 17 cfthe Act

4 That the performance by common carriers subject to the Act

of forwarding services free of charge or at non compensatory
charges on shipments transported by such carriers constitutes a

violation of section 16 Second of the Act

5 That payments by carriers to forwarders of brokerage re

lating to and in connection with the receiving handling storing
and delivering of property res lt in indirect rebates to shippers
through the performance by forwarders of forwarding services

free or at non compensatory rates or charges in violation of sec

tion 16 of the Act and that the payment of brokerage by carriers

to forwarders in connection with cargo with respect to which the

forwarders render freight forwarding services is an unj ust and
unreasonable practice in violation of section 17 of the Act

6 That violations of the Act found herein have occurred regu

larly and unjust and unreasonable practices exi6t relating to and
in connection with the receiving handling storing and delivering
of property as found above and that the rules and regulations
shown in the Appendix hereto are just and reasonable in connec

tion therewith and are determined prescribed and ordered en

forced to prevent the continuance and recurrence of such viola

tions

7 That forwarders and carriers not specifically identified on

the record in all instances have entered into failed to file carried

out agreements or arrangements providing in connection with the

performance of forwarding services for the regulation of com

petition pooling or apportioning of earnings and cooperative
working arrangements and have not secured the approval of the

Board in violation of section 15 of the Act

8 That the findings in the prior decisions cited in the order

in Docket No 831 to the effect that agreements between common

carriers by water subject to the Act prohibiting the payment of

brokerage or limiting the payment of brokerage to less than I

percent of freight charges are or would be detrimental to the

commerce of the United States in violation of section 15 of the
Act are no longer valid Orders in the proceedings cited carrying
such findings into effect will no longer be considered effective

An order discontinuing these proceedings will be entered
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ApPENDIX

RULES

BUSINESS PRACTICES OF FREIGHT FORWARDERS AND

OF CARRIERS IN RELATION THERETO

GENERAL ORDER 72 REVISED

Definitions

Registration
Additional information
Information available to public
Registration numbers

Registration lists

Billing practices
Consolidated shipments
Special contracts

Nondiscriminatory treatment required
Exceptions as to special contracts

Forwarders receipts
Brokerage payments
Section 15 agreements
Carrier performing forwarding services
Penalties for violations

Separability clause
Effective date

AUTHORITY 244 1 to 244 18 issued under sec 204 49 Stat 1987 as

amended 46 U S C 1114 sec 19 41 Stat 995 46 U S C 876 Interprets or

applies 39 Stat 728 46 U S C 814 815 816 820

Sec 244 1 Definitions a Freight forwarder means any person engaged
in the business of dispatching or facilitating shipments on behalf of other

persons by common carrier by water in transportation as defined in this

part and of handling the formalities incident to such shipments This

definition includes without limitation independent freight forwarders

common carriers manufacturers exporters export traders manufacturers

agents resident buyers brokers commission merchants and any other per

sons when they engage for and on behalf of any person other than them

selves in the aforementioned activity
b Common carrier by water means any person engaged in transporta

tion as defined in this part
c Transportation means transportation of property by common car

rier by water on ocean going vessels in commerce from the United States its

territories and possessions and the Commonwealth of Puerto Rico to foreign
countries or between the United States its territories and possessions and

the Commonwealth of Puerto Rico

d Freight forwarding service means a service rendered by a freight
forwarder as defined in this part in the process of dispatching or facilitat

ing shipments on behalf of other persons as authorized by such other per

sons Such services include but are not limited to Examining instructions

and documents received from shippers ordering cargo to port preparing
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export declarations booking cargo space preparing and processing delivery
orders and dock receipts preparing instructions to truckman or lighterman
and arranging for or furnishing such facilities preparing and processing
ocean bjIls of lading preparing consular documents and arranging for their

certification arranging for or furnishing warehouse storage arranging for

insurance clearing shipments in accordance with United States Government

regulations preparing advice notices of shipments sending copies to bank

shipper or consignee as required sending completed documents to shipper
bank or consignee as required advancing necessary funds in connection
with the foregoing providing supervision in the coordination of services
rendered to the shipment from origin to vessel and giving expert advice to

exporters as regards letters of credit licenses and inspection
e Freight forwarding fee means any compensation paid by the shipper

or consignee or the agent of either who engages the freight forwarder for
the performance of afreight forwarding service

f Broker means any person not a common carrier by water and not

regularly employed by any common carrier by water who is engaged by
such carrier to sell or offer for sale transportation or who holds himself
out by solicitation advertisement or otherwise as one who negotiates be
tween shipper and carrier for the purchase or sale of transportation

g Brokerage service means securing cargo for a vessel engaged in

transportation as defined in this part by selling transportation or by nego

tiating for the purchase or sale of transportation
h Brokerage or brokerage fee means compensation paid by a com

mon carrier by water for the performance of a brokerage service

i Person includes individuals and corporations partnerships asso

ciations and other legal entities existing under or authorized by the laws of
the United States or any State Territory District or possession thereof

or the Commonwealth of Puerto Rico or any foreign country

Sec 244 2 Registration a Each person who engages in business as a

freight forwarder shall register with the Federal Maritime Board before

engaging in such business Registration shall be accomplished by executing
and filing with the Federal Maritime Board Freight Forwarder Registration
Form FMB 21 set forth in paragraph b of this section which will be

furnished by the Federal Maritime Board upon request All freight for

warders currently engaged in business as freight forwarders and holding
registration numbers heretofore issued by the Federal Maritime Board shall

within 3 days from the effective date of the rules in this part execute and

file with the Federal Maritime Board Form FMB 21 as prescribed in this

part
b Form FMB 21 appended hereto is hereby prescribed for registration

under this section

Sec 244 3 Additional information Registrants shall submit such addi

tional information as the Federal Maritime Board may request from time to

time and shall notify the Federal Maritime Board of any change in facts

reported to it under this part within ten days after such change occurs

Failure to comply with this section by a freight forwarder will be deemed
sufficient reason to cancel his registration
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Sec 2444 Information available to public Information set forth in

Freight Forwarder Registration Form FMB 21 shall be public information
and available for public inspection at the offices of the Federal Maritime
Board

Sec 244 5 Registration numbers a Each person who intends to engage
in business as a freight forwarder and has filed the required information will

be issued a registration number by the Federal Maritime Board after exami

nation and verification of the information submitted by him and a determina
tion that the issuance of a registration number will not be inconsistent with
this part or the Shipping Act 1916 Thereafter such registration number
shall be set forth on the registrant s letterheads invoices advertising and
all other documents relating to his forwarding business The issuance of a

registration number by the Federal Maritime Board to a freight forwarder
is for identification and informational purposes and does not mean that the
Board has investigated and found that the freight forwarder is qualified
Use of the e registration numbers in any manner other than to indicate the
fact of registration with the Federal Maritime Board is prohibited

b A freight forwarder s registration may be suspended or cancelled
after notice and hearing if the Federal Maritime Board finds that the

registrant has violated the rules in this part or the Shipping Act 1916

c A freight forwarder may not transfer or assign his registration
number

d A freight forwarder shall not be entitled to register under more than
one name or to obtain more than one registration number regardless of the
number of names under which he may be doing business When two or more

entities are owned or controlled by substantially the same interests they shall
be treated as one entity for the purpose of registration and they shall not be

entitled to separate numbers

Sec 244 6 Reqistration lists The Board will compile periodically and
make available to the public upon request lists of all registrants with their

respective registration numbers

Sec 244 7 Billing practices All freight forwarding shall use invoices or

other forms of billing which state separately and specifically as to each

shipment
a The amount of ocean freight assessed by the carrier

b The amount of consular fees paid to consular authoritieR
c The actual cost to the forwarder of insu ring the hipment whether by

a policy bought in the name of the shipper or by an open pol icy 01 otherwise

d The amount charged for each accessorial service performed in connec

tion with the shipment
e Other charges

Provided however That freight forwarders who offer to the public at large
to forward small shipments for uniform charges available to all ancl duly
filed with the Federal Maritime Board shall not be required to itemize the

components of such uniform charges on shipments as to which the charges
shall have been stated to the shipper at time of shipment and accepted by
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the shipper for payment but if such freight forwarders procure marine
insurance to cover such shipments they must state their total charge for
such insurance inclusive of premiums and placing fees separately from the
aforementioned uniform charge

Sec 244 8 Consolidated shipments In the case of individual shipments
consolidated with other individual shipments the invoice or other form of

billing concerning each shipment shall state the minimum ocean freight and
consular fees that would have been payable on each shipment if shipped
separately and the amounts actually charged for these items by the freight
forwarder on the shipment in question

Sec 244 9 Special Contracts All special agreements or contracts between
freight forwarders and shippers or consignees shall be in writing and shall
be filed with the Board within 10 days after they are signed

Sec 244 10 Nondiscriminatory treatment required To the extent that
special agreements or contracts are entered into by a freight forwarder with
individual shippers or consignees such freight forwarders shall not deny to

other shippers or consignees similarly situated and whose shipments are

accepted by such freight forwarder equal charges for forwarding and ac

cessorial services to be rendered by the freight forwarder insofar as such

forwarding and accessorial services are similar to those performed for

shippers or consignees holding special contracts

Sec 244 11 Exceptions as to special contracts In the case of special con

tracts whereby the patties have agreed in advance as to the charges for
services in connection with the forwarding of a shipment the invoice or other
form of billing shall refer to the agreement in which event the charges need
notbe itemized

Sec 244 12 Forwarders receipts Freight forwarders receipts for cargo

shall be clearly identified as such and shall not be in form purporting to be
oceancarriers bills of lading

Sec 244 13 Brokerage payments a No common carrier by water shall
pay to a freight forwarder and no freight forwarder shall charge or re

ceive from any common carrier by water either directly or indirectly any

compensation or payment of any kind whatsoever whether called broker

age commission fees or by any other name in connection with any

cargo as to which the freight forwarder has performed any forwarding serv

ice as defined in paragraph 244 1 d of this part
b No freight forwarder may render or offer to render any forwarding

service free of charge or at reduced rates in consideration of the shipper or

carrier agreeing to allow or allowing the freight forwarder to receive broker
age on the shipment

c Common carriers by water when acting in accordance with approved
section 15 agreements or an individual carrier may make rules and regula
tions to assure that brokerage will not be paid under circumstances which
will violate the Shipping Act 1916 or the rules in this part

d No freight forwarder or other person shall collect brokerage from a

common carrier by water and no such carrier shall pay brokerage to any
freight forwarder or other person in cases where payment thereof would
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constitute a rebate such as for example where the freight forwarder or

other person 1 Is the shipper or consignee or is the seller or purchaser or

purchasing agent of the shipment 2 advances the purchase price of the

goods shipped or guarantees payment therefor or has any beneficial interest

therein 3 directly or indirectly by stock ownership or otherwise controls
or is controlled by the shipper or consignee or seller or purchaser or pur

chasing agent of the shipment or by any person having a beneficial interest

in the shipment or person advancing the purchase price of the goods shipped
or guaranteeing payment therefor and 4 where the freight forwarder and

the shipper consignee seller or purchaser or purchasing agent or person
advancing the purchase price of the goods shipped or guaranteeing payment
therefor are owned or controlled by substantially the same interests

e No freight forwarder shall share directly or indirectly any part of

the brokerage deceived from a common carrier by water with a shipper

consignee or an employee of a shipper or consignee or seller or purchaser
or purchasing agent of the shipment or person advancing the purchase price
of the goods shipped or guaranteeing payment therefor or with any person

having a beneficial interest in the shipment

f No common carrier by water shall pay brokerage to a freight for

warder or other person when receipt of such brokerage by the freight for

warder is prohibited by the rules in this part or the Shipping Act 1916

as amended

Sec 244 14 Section 15 agreements a Copies of itten agreements and

true and complete memoranda of oral agreements between a freight for

warder and another freight forwarder or carrier or other person subject
to the Shipping Act 1916 or modifications or cancellations thereof which

relate to one or more of the following subjects must be filed with the Board

1 Fixing or regulating transportation rates or fares

2 Giving or receiving special rates accommodations or other special
privileges or advantages

3 Controlling regulating preventing or destroying competition

4 Pooling or apportioning earnings losses or traffic including sharing
or dividing forwarding or brokerage fees with another forwarder

5 Alloting ports or restricting or otherwise regulating the number and

character of sailings between ports
6 Limiting or regulating in any way the volume or character of freight

or passenger traffic to be carried

7 In any manner providing for an exclusive preferential or cooperative

working arrangement
b Copies of all such agreements referred to in paragraph a of this

section are required to be filed with the Federal Maritime Board accom

panied by a letter stating that they are offered for filing in compliance with

section 15 of the Shipping Act 1916 specifically requesting the Board s

approval and addressed as follows

Federal Maritime Board

Officeof Regulations
Washington 25 D C
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c All copies of memoranda or agreements modifications or cancellations
thereof submitted for the Board s approval under section 15 shall clearly
show preferably in the opening paragraph their nature the parties ports
and subject matter in detail and reference to any previously filed agree
ments to which they may relate

d All such agreements or modifications or cancellations thereof shall
not be carried out without the prior express approval of the Board

Sec 244 15 Carrieperforming forwarfing services Any common carrier
by water performing forwarding services shall specify in his tariff the
kinds of forwarding services performed by him and the charges made for
such services

Sec 244 16 Penalties for violations Penalties for violations of this part
are prescribed by section 806 d of the Merchant Marine Act 1936 46
U S C 1228

Sec 244 17 Separability The provisions of this order are not inter
dependent If any portion hereof shall be enj oined set aside suspended or

held invalid the validity and enforceability of all other parts shall be
unaffected thereby and shall to the full extent practicable remain in full
force and effect unless and until it is otherwise provided by a court of com

petent jurisdiction
Sec 244 18 Effective date The rules in this part shall take effect 120

days after publication in the Federal Register

By order of the Federal Maritime Board
SEAL

Date
USCOMM MA DC

Sgd THOMAS LISI

Secretary

6 F M B



374 FEDERAL MARITIME BOARD

Form FMB 21 Revised

6 29 61

Form Approved
Budget Bureau No 41 R1550 2

U S DEPARTMENT OF COMMERCE

Federal Maritime Board

FREIGHT FORWARDER REGISTRATION

INSTRUCTIONS
This form is prescribed
for ocean freight for
warder registration and

shall be executed and

filed with the Office of

Regulations Federal

Maritime Board U S

Dept of Commerce

Washington 25 D C

pursuant to Federal
Maritime Board Gen

eral Order 72 revised

If additional space is

needed to answer ques

tions extra sheets may

be attached to this
form

1 Name of registrant if trade name is used by
individual show the words doing business as

or the abbreviation therefor d b a and the

trade name

2 Form of organization corporation partnership
individual etc

3 If answer to 2 is corporation state where

organized

4 Date organization established Month Day
Year

5 If new registrant show date freight forwarding
operations will begin Month Day Year

6 Principal OfficeStreet and number and room number if any P O

Box is not regarded as complete address

City or Post Office and State

7 Branch Offices

Name under which operated Business Address Date Eastablished

Month Day Year

8 Average number of employees in the principal office and each branch

office who handle freight forwarding work and matters incident thereto

Number of Office Name of Person in

Employees Charge and Home Address

Principal Office

Branch Office
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9 Other Registered Forwarders with whom registrant does business

Name Address Reg No

10 Names addresses and citizenship of principal stockholders owners and

officers and extent of stock ownership or other interest of each

Name Title Home Address Citizenship Extent of Stock
Name of Ownership or

Country Other Interest

11 Total Stock Authorized Total Stock Issued

12 a Is registrant a parent corporation subsidiary or affiliate of any

other business 0 Yes 0 No

b Is registrant connected with any otherbusiness through common

ownership of stock or other interest employment or otherwise

0 Yes 0 No

If answer to a and or b is Yes state name address and
description thereof

Name Address Description

a

b

13 a Does registrant or any officer stockholder or employee of the

registrant control or engage directly o r indirectly in any business
other than forwarding 0 Yes 0 No

b If answer is Yes 1 describe nature of such business and 2
affirm that the provisions of General Order 72 revised have been
read and understood and that registrant will comply therewith
making specific reference to Rule 244 13 setting forth certain
requirements for and certain restrictions against the collection of
ocean freight brokerage

14 Does registrant specialize in handling particular commodities or in par
ticular trades 0 Yes 0 No If Yes give details

Date Signature of Official

Title
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The above statements are made subject to penalties prescribed by statute

for any person who knowingly and willingly makes a false statement on

any matter within the jurisdiction of an agency of the United States 18

U S C 1001

Note
UBranch office means an office where the registrant maintains one or

more full time salaried employees engaged in the business of furnishing
forwarding services

uPrincipal office means the office designated by the registrant as its

principal office engaged in the business of furnishing forwarding services
and at which the registrant maintains one or more full time salaried em

ployees or engages in such business as full time owner or partner Each
registrant may designate only one office as principal office
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ORDER

At a Session of the FEDERAL MARITIME BOARD Held at its

office in Washington D C on the 29th day of June 1961

No 765

INVESTIGATION OF PRACTICES OPERATIONS ACTIONS AND AGREE

MENTS OF OCEAN FREIGHT FORWARDERS AND RELATED MATTERS

AND PROPOSED REVISION OF GENERAL ORDER 72 46 CFR 244

No 831

INVESTIGATION OF PRACTICES AND AGREEMENTS OF COMMON CAR

RIERS BY WATER IN CONNECTION WITH PAYMENT OF BROKERAGE OR

OTHER FEES TO OCEAN FREIGHT FORWARDERS AND

FREIGHT BROKERS

These proceedings having been instituted by the Board upon its

own motion and having been duly heard and submitted and in

vestigation of the matters and things involved having been had

and the Board on the date hereof having made and entered of

record a report containing its conclusions and decision thereon

which report is hereby referred to and made a part hereof

It is ordered That these proceedings be and they are hereby
discontinued

By the Board

Sgd THOMAS LISI

Secretary
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No 857 SUB No 5

ApPLICATION OF STATES MARINE LINES INC FOR PERMISSION

UNDER SECTION 805 a MERCHANT MARINE ACT 1936

Decided June 9 1961

States Marine Lines Inc gran ted written permission under section 805 a

of the Merchant Marine Act 1936 as amended A permitting contin
uance in the event an operating differential subsidy is awarded States
Marine Lines Inc of the operation of the 55 laskan a tanker owned

by Oil Transport Incorporated an affiliate of States Marine Lines Inc
in the transportation of chemicals petrochemicals and lubricating oil in
domestic commerce between U S Pacific ports on the one hand and V S
Gulf and Atlantic ports on the other and B permitting the Alaskan
to be chartered or sub chartered for the carriage of petroleum or petro
leum products in the domestic intercoastal and coastwide commerce of the
United States since granting of the permission found 1 not to result
in unfair competition to any person firm or corporation operating ex

clusively in the coastwise or intercoastal service and 2 not to be

prejudicial to the objects and policy of the Merchant Marine Act 1936
as amended

Elkan Turk George F Galland and Robert N Kharasck for

applicant States Marine Lines Inc

Mark P Schiefer for intervenors Marine Navigation Company
Inc and Marine Transport Lines Inc

Robert Blackwell and Donald Brunner Public Counsel

REPORT OF THE BOARD

THOS E STAKEM Chairntan SIGFRID B UNANDER Vice

Cnairman RALPH E WILSON Member

By THE BOARD

I PROCEEDINGS

By an application dated July 18 1960 States Marine Lines Inc

States Marine requested a permission under Sec 805 a of

the Merchant Marine Act 1936 as amended Act for continued

378
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operation of the SS Alaskan by Oil Transport Inc after the

award of an operating differential subsidy to States Marine b

the issuance of a notice with respect to this application to limit

the time within which intervention may be filed and c the

issuance of a notice of hearing to the effect that an initial decision

will be issued

Marine Navigation Co Inc Marine Navigation and Marine

Transport Lines Inc 1larine Transport requested and were

granted perndssion to intervene

Hearings wereheld in January 1961 followed without the filing
of briefs by an initial decision of an Examiner served April 13

1961

The initi l decision favoreq written permission under Sec 805

a of the Act permitting continuance of the operation of the

SS Alaskan in the event an operating differential subsidy contract

is awarded States Ivlarine and permitting the SS Alaskan to be
chartered or sub chartered in such event Exceptions and replies
were filed The Board heard oral argument on June 21 1961 The

Examiner s decision is affirmed

II FACTS

An application by States Marine for an operating differential

subsidy under Title VI of the Act is pending before the Board

Hearings on such application involving issues under Secs 605 a

804 and 805 a of the Act have been held and concluded in

Docket 857 and subsidiary proceedings upon which the Board

has issued its reports
Oil Transport Inc Oil Transport now proposes to operate the

SS Alaskan as a contract carrier of chemicals petrochemicals and

lubricating oil in domestic commerce between U S Pacific ports
and U S Gulf and Atlantic ports The SS Alaskan is an American

flag T 2 tanker Oil Transport is a corporation the stock of

which is owned 50 by Global Bulk Transport Corp and 5000 by
Joshua Hendy Corp The owners of the majority of the stock of

Global Bulk Transport Corp also own a majority of the stock of

States Marine Oil Transport is considered to be an affiliate or

associate of States Marine the subsidy applicant
Of 15 U S flag ships owned by Marine Transport only 2 are

confined to domestic service These 2 ships are not in competition
with the SS Alaskan Of 7 ships chartered only 4 are under U S

flag and none of the 4 is confined to domestic service and of 48
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ships managed for owners or charterers only 12 are under U S

flag and only 1 of the 12 is confined to domestic service This one

ship is not one of the 3 chemical carriers involved here The 3

ships are not engaged exclusively in domestic trades and are priv
ileged under their charters to engage in world wide service and

actually operate in world wide service The decision to engage in

domestic or international trade apparently rests with Dow not

with the intervenor Three Marine Transport ships carry chem

icals but the Alaskan as a conventional tanker cannot carry the

specialized chemicals which these ships the Marine Chemist the
Marine Dow and the Leland I Doan can carry Each ship is owned

by aseparate corporation and bareboat chartered to Marine Trans

port Marine Transport chartered the ships to Dow Chemical

Corporation and operates the ships as agent for Dow Chemical
Corp Dow uses them for its own purposes and makes them

available as aproprietary carrier when its cargoes are not enough
to use the ships fully None of these ships has been engaged ex

clusively in coastwise or intercoastal trade over the two years
covered by an exhibit showing their operations There is no con

clusive evidence in this proceeding that they will so operate in the
future

The three tankers which carry chemicals because of specially
lined tanks are capable of carrying chemicals which the ordinary
T 2 tankers such as the Alaskan could not possibly carry

The Alaskan was taken out of lay up employs American sea

men and carries products which are important to the economy of
the country

III DISCUSSION

The jurisdiction of the Board is not challenged
The application is for written permission pursuant to Sec 805

a of the Act This section provides that it shall be unlawful to

pay any subsidy to States Marine if States Marine or any holding
company subsidiary affiliate or associate or any officer director

agent or executive thereof directly or indirectly shall own or

operate any vessel engaged in the domestic intercoastal or coast
wise service or own any pecuniary interest directly or indirectly
in any person or concern that owns or operates any vessel in the
domestic intercoastal or coastwise service without the written per
mission of the Board This provision makes it unlawful to award
or pay any subsidy to States Marine if its associate Oil Transport
Inc operates the SS Alaskan in the domestic intercoastal or coast
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wise service unless we give permission Our findings must be re

lated to 1 whether the intervenors have shown that any person

firm or corporation operates exclusively in the coastwise or inter

coastal service and if so 2 whether the granting of the applica
tion a will result in unfair competition with such operator or

b would be prejudicial to the objects and policy of the Act The

Examiner found that none of these circumstances existed and that

the application for permission should be granted
Marine Transport and Marine Navigation made the following

exceptions to the initial decision

1 The Examiner erroneously failed to dismiss the application
because all the testimony in its support was hearsay did not con

stitute reliable probative and substantial evidence as required
by the Administrative Procedure Act and deprived intervenors

of the right of effective cross examination and hence a fair hear

ing
2 The Examiner erroneously failed to dismiss the application

on the ground that even if the hearsay is accepted as substantial
evidence applicant has failed to prove its case as the record s

bare of evidence of the essential relation for which permission is

required
3 The Examiner erroneously failed to find the application

should be dismissed for lack of evidence as to the scope and com

petitive effect of the proposed domestic service and the lack of any

showing of aneed or desire for the service by the shipping public
4 The Examiner erroneously failed to deny the permission

sought on the ground that it would result in overtonnaging the
chemical trade causing the foreign transfer of an especially built

U S flag vessel and therefore prejudicial to the objects and policy
of the Act

5 The Examiner erroneously failed to find that intervenor has

pioneered and developed the coastwise and intercoastal chemical

trades with both newly constructed vessels and specially converted

vessels operating under U S registry and therefore should be

protected against the predatory operations for which applicant
seeks permission

6 The Examiner erroneously failed to find that in the absence

of evidence as to Sttaes Marine s intentions in the event the per
missio so ght should be denied it was impossible tonake the

determInatIon that the proposed operation would not be prejudicial
to the objects and policy of the Act
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7 Joshua Hendy the 50 owner of Oil Transport is a part
ner of States Marine and should have been held to be its asso

ciate within the meaning of Section 805 a

8 The initial decision shows that the Examiner erroaeous1y

failed to place the burden ofproof where it belongs namely on the

applicant States Marine

9 The Examiner s conclusion that the competitive effect of the

proposed operation would be no different if Joshua Hendy were

either to buy the Alaskan or charter another T 2 tanker or if

States Marine obtained a subsidy was unsupported by the record

and erroneous

10 The Examiner erroneously found that lYlarine Transport is

not operating exclusively in the domestic trades

The first second third and eighth exceptions relate to the use of
hearsay in the proceedings and to the burden of proof The

standards for denial of permission under Sec 805 a of the Act

are unfair competition or prejudice to the objects and policy of the
Act Applicants sustained their part of the burden of proof by
showing that neither the applicant States Marine nor any affiliate
or subsidiary solicits cargo for the SS Alaskan nor takes any from

the SS Alaskan that no subsidy can be diverted and that no ad

vantage or preference could accrue to the applicant or to its asso

ciate Thereafter the burden of proving unfairness and prejudic
rested on the intervenor who asserts the unfairness and prejudice
Grace Line Inc Subsidy Route 4 3 FMB 731 737 1952 Any
evidence on this issue undue advantage or undue prejudice
should come from parties claiming prejudice under this section
Sec 605 c American Export Lines Inc Increased Sailings

Route 10 4FMB 568 572 1955 States Steamship Co Subsidy
Pacific Coast Far East 5 FMB 304 309 1957 In its earliest
decision on the point the Board applied this rule as to proof of
unfair competition under Sec 805 a BaUo Mail Steamship Co

Use of Vessels 3 USMC 294 297 1938 The same burden was

imposed on an intervenor in claiming protection of the purposes
and policy clause of Sec 805 a T J McCarthy Steamship Co

Sec 805 a Application 5 FMB 666 670 1959 The Board s

only decision placing the burden of proof under Sec 805 a on

the applicant Pacific Far East Line Inc Sec 805 a Calls at
Hawaii 5 FMB MA 287 297 1957 was reversed in Pacific Far
East Line v Federal Maritime Board 275 F 2d 184 D C Cir
1960
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Intervenors need was facts proving something on their side

The alleged hearsay evidence did not preclude intervenors from

bringing in their own evidence of the circumstances which were

the subject of testimony The Examiner evaluated what testimony
there was and used what was relevant and material The excep

tions are not sustained

The last paragraph of the third exception the fourth exception
and the sixth exception all relate to the objects and policy of the

Act The following considerations are advan ced as affecting this

issue

1 the shipping public s need for the service is the fundamen

tal consideration in evaluating the objects and policy of the Act

2 overtonnaging of the chemical trade would be prejudicial
to the objects and policy of the Act and

3 if States Marine would be willing to terminate its affiliation

with the operation of the SS Alaskan and still accept subsidy the

objects and policy of the Act require that permission be withheld

The intervenors contend that the shipping public s need is being
met by the intervenors who are virtually exclusive suppliers of
this service and that overtonnaging will destroy the value of their

exclusive service Service and need however are not relevant

here in accordance with the decision of the Court of Appeals in

Pacific Far East Lines v Federal Maritime Board 275 F 2d 184

at 186 1960 Service and need would be important if the Board

were a pubdc utility commission passing upon an application to

enter a regulated field but have nothing to do with the question
whether PFEL s competition with Matson would be unfair

The issue of exclusive supply of the services and of the inevitable

overtones ofmonopoly were dealt with in the PFEL case as follows

275 F 2d 1867

The Board has disclosed no basis for its finding the PFEJs entry into the

trade would be prejudicial to the objects and policy of the Act Preservation
of Matson s monopoly is not an object or policy of the Act On the contrary
the public interest in ending this monopoly should be considered The Act
does not exempt the California Hawaii trade from the anti monopoly policy
which Congress has often expressed

Intervenors also claim they will create a situation adverse to the

objects and policies of the Act by transferring a ship to foreign
registry if there is overtonnaging

The objects and policy of the Act do not call for the termination
of the applicant s affiliation with the operators of the SS Alaskan

if subsidy is accepted so that the intervenors can operate a shipninstead
6
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This ground for passing on an application was dealt with in

T J McCarthy Steamship Co Sec 805 a Application supra
at 672 as follows

Nor can we find that the granting of the pennission would be prejudieial
to the objects and policy of the Act The denial of the application on this

ground would as the examiner found result merely in the deactivation of

McCarthy s three automobile carriers and the reactivation of Nicholson s

three carriers This would not constitute a furtherance of the policy of the
Act and would result in a denial to the principal shipper of his choice of

carriers We therefore find that permission to engage in the automobile

carrying business from Detroit to Buffalo and to Cleveland in the event
subsidy is awarded would not be prejudicial to the objects and policy of the
Act Section 805 a permission for this service will be granted as a sepa
rate and distinct service from the proposed subsidized service

The fifth ninth and tenth exceptions are addressed to the issue

of unfair competition and to the exclusively domestic character of

the competition These are general complaints about predatory
operations but without any substantiating facts Without such

facts in the record it is impossible to pass on the validity of the

complaints in the exception In support of the contention of un

fair competition intervenor s witness testified that Marine

Transport has been primarily engaged in the domestic trades

The evidence is to the effect that intervenor is not primarily en

gaged in the domestic trades
The facts showing that intervenors ships were not in domestic

intercoastal or coastwis service and that their charters permitted
international operations are not responsive to the statutory re

quirement that the objector is operating exclusively in coastwise
or intercoastal trade There was also ample testimony in addition
that differences in ships characteristics the types of products
carried and work performed by allegedly competing ships were

such that the competition would not be substantial much less un

fair These exceptions are rejected
The seventh exception is an argument that Joshua Hendy should

be found to be an associate of States Marine The grant of per
mission to the applicant States Marine would be proper if the
applicant owned the SS Alaskan and operated it in the manner

shown on this record The intervenors would not be entitled to

protection against the activities of the SS Alaskan no matter who
owned it nor of Joshua Hendy s status since they have no right
to exclusive service in the domestic bulk trade and they are not
entitled to displace acompetitor s ship See Pacific Far East Line
Inc Sec 805 a Calls at Hawaii supra and T J McCarthy
Steamship Co Sec 805 a Application supra
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This report shall serve as written permission under Sec 805 a

of the Merchant Marine Act 1936 as amended for continued op
eration of the SS Alaskan by Oil Transport Inc after the award
of an operating differential subsidy to States Marine Lines Inc
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No S 114

IN RE GULF SOUTH AMERICAN STEAMSHIP CO INC

Decided June 9 1961

Operation of northbound Chinese flag ships by CSAV on Trade Route No

31 found not to constitute liner or berth service and should not be given
effect in determining substantiality and extent of foreign flag competi
tion for purpose of determining operating differential subsidy rates

OdeU Kominers and J Alton Boyer for Gulf South Ameri

can Steamship Co Inc

John R Tankard Louis Zimmet M W Belcher Jr and Ben

jamin R Wolman as Public Counsel

REPORT OF THE BOARD

THOS E STAKEM Chairman SIGFRID B UNANDER

Vice Chairman

BY THE BOARD

The Board by an Order dated July 11 1960 ordered a hearing
pursuant to the request of Gulf South American Steamship Co

Inc G SA for a review and readjustment of certain operat
ing differential subsidy rates in accordance with the provisions
of Section 606 1 of the Merchant Marine Act 1936 as amended

the Act It was the contention of G SA that certain op

erating differential subsidy rates for the items of Maintenance

and Repair and Hull and Machinery Insurance for the Calendar

year 1959 were not correctly determined by the Boardin that said

rates did not include the costs of operation of the Chinese flag
ships of the Chilean Line Compania Sud America Vapores

CSAV which G SA contends was during the calendar year
1958 a substantial competitor engaged in a liner operation on

886
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the Essential Trade Route No 31 United States Gulf Coast West

Coast South America

A hearing was held before an examiner who in a recommended

decision found uG SA has the right to have considered the

costs of CSAV s Chinese flag vessels and their cargo carryings
northbound as well as southbound in 1958 in this trade as factors
in the calculation of its operating differential subsidy rates for

1959

Exceptions to the recommended decision were filed followed

by oral argument
II

j
FACTS

Briefly stated the facts are G SA is a subsidized Ameri
can flag operator on Essential Trade Route No 31 United States
Gulf CoastWest Coast South America under Operating Differ
ential Subsidy Agreement No FMB 75 The issue in the matter
at hand is whether the subsidy rates for 1959 operations of the

operator s ships on this trade route have been correctly calcula
ted in terms of existing Maritime manuals and procedures Spe
cifically the question is whether there was justification for the
exclusion from the determination of foreign flag competition of
the northbound carryings of the Chinese flag ships of CSA V It
is the contention of the G SA that such operations should have
been included and that thereby the Chinese flag operations would
have been in excess of 15 participation in the trade thereby
requiring inclusion of their operating costs in the determination
of the rates to be applied to the G SA results for 1959 It is

the contention of counsel for Maritime that the CSAV Chinese
flag operations were not uI ner or regular northbound and that
therefore they were properly excluded

Section 603 b of the Act provides for the payment of an oper
ating differential subsidy for the jtems of wages subsistence

insurance maintenance and any other item at which the oper
ator is at a substantial disadvantage in competing with vessels
of a foreign country whose U vessels are substantial compet
itors of the vessel or vessels covered by the contract It is ap
parent from the statements of the Examiner in the recommended
decision and G SA through the record and arguments
presented before this Board that they misconstrue the issue in
this proceeding as being whether the CSAV Chinese flag ships
are usubstantiaI competitors This presumption is not correct
The sole issue presented before this Board is whether the Chinese
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flag ships are engaged in a Hliner operation and thereby to be

counted northbound in the determination of the substantiality
and extent of foreign flag competition on Trade Route No 31

The error of those contending that the issue is other than as

herein before set forth apparently stems from their failure to

recognize that the Board has already for the purposes of proceed
ings such as this resolved the basic isue of what shall constitute
Usubstantial competition by the promulgation and adoption of

the uManual of General Procedures for Determining Substantial
ity and Extent of Foreign Flag Competition and the application
of the Manual of Essential United States Foreign Trade Routes

Specifically the Board has used its specific powers as set forth

in Section 204 of the Act to establish criteria for the determina

tion of what shall constitute usubstantial competition and has

published these criteria in the aforementioned Manual of General
Procedures and applied said procedures in each subsidy rate de

termination presented for adoption
The Board in Docket S 29 4 FMB 40 recognized that the lan

guage of Section 603 b was not in and of itself sufficient to de

termine specific rates and that to do so required clarification

and amplification of the term usubstantial competitor Thus in

Docket S 29 the Board said at page 44 that UCongress has not

provided a definition of the term lsubstantial competition as it

applies to foreign flag operators Inthe exercise of its statutory
authority Section 204 and to clarify the indefinite term usub

stantial competition the Board adopted the Manual of General
Procedures wherein it is spelled out that there shall be counted
u carryings by ships of all foreign flags engaged in liner oper

ation emphasis added Any argument that this is not suffi

ciently clear to establish operating criteria is answered by re

ferral to that portion of the Manual of Essential Trade Routes a

formally adopted and published document which defines berth
or liner service as follows

i

I

l

n

Liner berth 01 regular 8ervice

These terms often used interchangeably have reference

to a service operating on a definite advertised schedule
giving relatively frequent sailings at regular intervals be

tween specific United States ports or range and designated
foreign ports or range Emphasis supplied

It is therefore the opinion of the Board that to the extent that

Section 603 b requires clarification such has been accomplished
by the Board through the adoption publication and application
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of the aforementioned Manuals While it has been argued that

the criteria set forth in Exhibit 7 have not been formally adopted
the Board does not have to pass upon the correctness of such a

statement since there are embodied in Board s manuals suf

ficiently clear criteria to resolve the issue in this proceeding
Any contention therefore that the Board has been arbitrary or

otherwise acted without authority in its application of criteria for
the determination of what constitutes substantial competition
is wholly without merit and clearly erroneous in light of the exist
ence of the aforementioned manuals and the past practice of the
Board in acting upon final subsidy rate recommendations for
each subsidized operator

In an application of the criteria contained in the Manual ofGen
eral Procedures and the Manual of Essential Trade Routes to
the facts in this case it is the opinion of this Board that CSAV
has not so operated its northbound ships as to constitute a liner
service Specifically nothing has been presented which supports
a contention that the Chineseflag ships in 1958 were oper
ating on a definite advertised schedule in such manner as

to afford a northbound shipper of general cargo any indication
that the Chinese flag ships were desirous of carrying or in a posi
tion to carry general cargoes on a definite basis

Specifically nothing which these ships do or the manner in
which they are operated would lend support to a conclusion that

they seek general cargo either by their nature of operation or by
their means of solicitation Reduced to basics the question to be
asked is whether a shipper northbound could know with certainty
that a CSAV ship under the Chineseflag would one two or six
months hence be able to carry his cargo from one point to another
on the general trade route The facts in this proceeding lead to
the conclusion that such a shipper could not so rely upon the oper
ations space availability or ports of discharge as to make plans
for deliveries in the future

It is here important to compare the operations of the G SA

ships and the CSAV Chinese flag ships G SA operates a fleet
of C 2 type ships having adeadweight capacity ofbetween 10 000
and 10 600 tons CSAV ships are C1 MAV I type ships with a

deadweight capacity of approximately 5 800 tons In 1958 G SA
had thirty three 33 northbound sailings with a capacity of ap
proximately 330 000 tons Its ships carried only a total of 129 429
tons being composed of 39 429 tons of general representing

3041 of total carried and 90 000 of bulk Utilization on an
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average basis and with little variation for each individual sailing
was somewhat less than 50 Chinese ships of CSAV on the

other hand had nine 9 sailings northbound with a capacity of

approximately 52 000 tons Its ships carried a total of approx

imately 50 263 tons being composed of 811 tons of general repre

senting 3 of total and 49 452 tons of bulk Utilization on an

average basis and with little variation for each individual sailing
was approximately 96

The bulk cargoes carried by CSAV Chinese flag ships were pri
marily carried under contracts of affreightment which were of

such duration that CSAV knew well in advance that each north

bound sailing would have bulk utilization of the ship of approxi
mately 96 of total available Such cargo as may have been car

ried was in such small amounts as to appear to be on the basis of

last minute convenience rather than active solicitation It does

not appear that the materials submitted by G SA in support of

its contention that CSAV did advertise justify such a conclusion
in light ofall of the facts

The contracts of affreightment referred to hereinabove are sig
nificant in an evaluation of whether the CSAV operation was a

liner operation A comparison of the respective contracts of af

freightment Ex No 3 Attachments 3 and 4 of CSAV and G

SA shows that in the latter there are specific reservations of the

right to forego such bulk cargo as may have been available in the

event the berth nature of the service was threatened CSAV s

contract on the other hand contains no such provision and places
the greater emphasis upon the carriage of the bulk cargoes cov

ered by the affreightments
The applicant herein seeks to inject statements of the Board in

its decisions in Dockets Nos S 57 5 FMB 537 and S 73 5 FMB

771 to the effect that the carriage of only four tons of general
cargo constitutes that sailing as Hliner Applicant misconstrues

the prior statements as applying to the matter here under consid

eration Such use as may have been made of a so called Hfour ton

concept was solely for the purpose of determining whether the

general cargo placed on top of military was sufficient to justify
the conclusion that such a sailing was apart ofan existing service

It was not directed to the question of whether such operations
were competitive Since the sole issue here is whether the com

petitive operations of CSAV were of a liner nature there can be

no reliance upon prior statemen as to the significance of a given
ship carrYing as little as four tons of general cargo It could not
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be seriously contended that ships each carrying as little as four

tons in a service which generated for another carrier in excess of

39 000 tns of general cargo in one year was a substantial com

petitor Nor would the fact that such ship carried as little as four

tons possibly represent a substitute for the requirement specified
in the Manual and of the long established criterion of the Board

that there be advertisement considerably before sailing Thus

while the Board here reaffirms its reliance upon the criteria
hereinabove stated as the determinant of whether an operation
was Hliner the Board need only look to the type of service rend

ered by CSAV to see that it did not solicit general cargo and was

not in a position to carry significant amounts of such cargo even

if it was offered

That G SA would have liked to carry the bulk carried by
CSAV and would have been in a position to do so does not over

ride the fact that to be counted in the determination of the extent
of substantial foreign flag competition an operation must be
within the standards heretofore established by the Board and con

sistently followed in the determination of the subsidy rates for

the five subsidized items for each subsidized operator on an an

nual basis

CONCLUSION

The Board therefore finds that the CSAV northbound oper
ation with Chinese flag ships on Trade Route No 31 was not
Hliner and that such operations should not be counted in deter

mining the substantiality and extent of foreign flag competition
for determining applicable rates for G SA Requested findings
not made have been considered and found immaterial or not sup

ported by the evidence An Order of dismissal will be entered

BOARD MEMBER WILSON dissenting
I firid it necessary to dissent from this decision of the Board

which reverses the recommended decision of the Examiner based
on the premise

That the operation of the Chinese flag ships by CSA V in
northbound service did not represent substantial competi
tion to G SA because this northbound service did not

constitute berth liner service in accordance with criteria
established by the staff

This report defends the Board s previous action in establishing
irl the Manual of General Procedure for Determining Substantial
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ity and Extent of Foreign Flag Competition March 1959

the Techniques Used in Determining Extent of Foreign Flag
Competition I concur in the necessity for the Board to estab
lish certain criteria as a guide in implementing the provisions of
Section 603 b of the Merchant Marine Act 1936 However such

established criteria should not be used to prejudice the Board s

evaluation of the data reported or the application of legal stand

ards to the facts ofany individual calculation Section 603 b does

not restrict substantial competitors only to those ships under

foreign registry which are engaged in berth liner service This

restriction is added only by strict adherence to the Manual The

result is a variation in the terms of the statute as mentioned by
the Examiner

The record shows that both G SA and CSAV handled sizable

quantities of bulk cargo on their northbound sailings They are

in direct competition for this cargo In the case of iron ore from

the principal shipper G SA in 1958 suffered a sharp decline in

the amount carried while CSA V substantially increased its car

riage The comparative figures for 1958 are 21 763 tons for G
SA and 44 834 tons for CSAV This can scarcely be said not to

represent substantial competition They are also competitive for

other ores and nitrates

In the general cargo area there is one significant difference

between the two lines taken note of by the Examiner but not re

ferred to in the Report G SA serves Colombia from which

country originates about 98 percent of the coffee exported from

the South American west coast CSAV does not serve Colombia
The two lines are competitive for all other types of general cargo

The coffee shipments handled by G SA are sizable and repre

sent a large portion of the total general cargo tonnage for that

line A direct comp rison of the percentage of general cargo

carried by the two lines in competition is therefore misleading
unless adjustment is made for the non competitive coffee

tonnage
Even if the premise that substantial foreign competition can

be legally restricted to berth liner operation were accepted where

the facts otherwise show its existence under one foreign flag the

exclusion of the Chinese flag CSAV ships cannot in my opinion
be justified

The criteria used by the staff in determining what constitutes

berth liner service have never been approved by the Board It
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therefore cannot be regarded as having legal standing in terms of

the authorization contained in Section 204 of the Act

The Report concedes that all of the staff criteria for determin

ing what constitutes berth liner service were met by CSA V s

Chineseflag ships with the exception based primarily on the

method of advertising that they do not seek or solicit general
cargo

The Record shows that both lines advertise in the same media

in accordance with South American practice the only significant
difference being in the amount of advance notice given to ship
pers The minimum advance notice given by the CSAV was 5

days Conceding this to be relatively short it still allows suffi

cient time for available cargo to be booked The Record also

shows that general cargo was booked and carried in most of the

Chinese flag sailings in quantities far in excess of the minimum

previously used by the staff in other cases for determining
whether or not a particular sailing qualified for liner service

The Record shows that the position first taken by the staff to

disqualify th northbound Chinese flag sailings from berth liner

service was based on data taken from statements contained on

Forms 7801 submitted by CSAV That this data was meager and

could be supplied by people with widely varying degrees of re

sponsibility was not denied As the matter progressed other

reasons were injected by the staff to support their original con

tention Great reliance was later placed on the lack of proper

advertising although the staff admitted that at the time the orig
inal position was taken no information was available or sought in

regard to CSAV s advertising
I cite the methods used by the staff in this case because they

represent an arbitrary and bureaucratic approach to a prob
lem which should not be condoned I deplore the fact that the

Board has not seen fit to take cognizance of it

To the extent that it is held that the Board by strict adherence

to an administrative manual may limit the character of the com

petition it will recognize and may exclude consideration of other

competition the Board has exceeded its authority The use of

manual provisions showing techniques used in determining the

extent of foreign flag competition to determine rights of carriers

under the statute is improper even though the manual provisions
may have been uncontested for many years It is never too late

to correct errors of this type
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The Board should determine rights by the law not by strict

adherence to guiding manual provisions on unapproved staff

criteria The law states simply that the amount of the operating
differential subsidy shall not exceed the excess of certain cos s

and items of expense which the Board finds that the applicant
is at a substantial disadvantage in competition with vessels of

a foreign country over the estimated fair and reasonable cost of

the same items if the vessel were operated under the registry
of a foreign country whose vessels are substantial competitors of

the vessel or vessels covered by an operating differential sub

sidy contract Substantial disadvantage in competition has been
shown and the applicant is entitled to the cost difference
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 29th day of June 1961

No S 114

GULF SOUTH AMERICAN STEAMSHIP Co INC

The Board on the date hereof having made and entered of

record its report in this proceeding which report is hereby re

ferred to and made apart hereof

It is Ordered That the proceeding be and it is hereby
dismissed

By the Board

Sgd THOMAS LISI

Secretary
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FEDERAL MARITIME BOARD

No 877

FILING OF FREIGHT RATES IN THE FOREIGN

COMMERCE OF THE U S

No 878

PUBLIC DISTRIBUTION OF FREIGHT TARIFFS

Decided June f9 1961

Elmer C Maddy for River Plate and Brazil Conferences River

Plate United States Canada Freight Conference North Brazil

United States Canada Freight Conference Mid BrazilUnited
States Canada Freight Conference River Plate and Brazil United

States Reefer Conference Brazil United States Canada Freight
Conference

John R Mahoney for Havana Steamship Conference Havana

Northbound Rate Agreement Santiago De Cuba Conference East

Coast Colombia Conference Leeward Wind Ward Islands

Guianas Conference United States Atlantic Gulf Haiti Confer

ence United States Atlantic Gulf Bermuda Fr ight Conference

Atlantic Gulf Panama Canal Zone Colon Panama City
Conference Atlantic Gulf West Coast of Central America

Mexico Conference Atlantic Gulf West Coast of South Amer

ica Conference West Coast South America Northbound Confer
ence U S Atlantic Gulf Venezuela and Netherlands Antilles

Conference U S Atlantic Gulf Ports Jamaica B WI S S

Conference
Burton H White for Continental North Atlantic Westbound

Freight Conference Marseilles North Atlantic U S A Freight
Conference The West Coast of Italy Sicilian and Adriatic Ports

North Atlantic Range Conference WIN A C North Atlantic

396
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I
I

I
I

Westbound Freight Association North Atlantic Baltic Freight
Conference North Atlantic Continental Freight Conference North

Atlantic French Atlantic Freight Conference North Atlantic Med
iterranean Freight Conference Atlantic and Gulf Red Sea and

Gulf of Aden Freight Conference North AtlanticUnited Kingdom
Freight Conference American Great Lakes Mediterranean East
bound Freight Conference

Leonard G James for CAMEXCO Freight Conference Canal

Central America Northbound Conference Capca Freight Confer
ence Caribbean Pacific Northbound Freight Conference Col

pac Freight Conference Japan Puerto Rico Virgin Islands

Freight Conference Outward Continental North Pacific Freight
Conference Pacific Coast Caribbean Sea Ports Conference

Pacific Coast European Conference Pacific Coast Mexico

Freight Conference Pacific Coast Panama Canal Freight Con
ference Pacific Coast River Plate Br zil Conference Pacific

Indonesian Conference Pacific Straits Conference PacificjWest
Coast of South America Conference Trans Pacific Freight Con
ference of Japan United KingdomUnited States Pacific Freight
Association West Coast South America North Pacific Coast Con

ference

William R Daly for Harbor Commission City of San Diego
California

Elkan Turk Jr for Far East Conference StraitsjNew York

Conference Associated Steamship Lines New York Freight
Bureau Hong Kong Siam New York Conference Japan At

lantic and Gulf Freight Conference
Robert N Burchmore for National Industrial Traffic League
Gordon L Poole and William H King for Pacific Westbound

Conference

Charles R Seal for North Atlantic Ports Conference

Robert Kharasch for French North Atlantic Westbound

Freight Conference

Walter J Myskowski for The Port of New York Authority
Thomas K Roche for United States Great Lakes Bor

deaux Hamburg Range Eastbound Conference United States
Great Lakes Bordeaux Hamburg Range Westbound Conference

United States Great Lakes Scandinavian Baltic Eastbound
Conference Scandinavian Baltic Great Lakes Westbound Con
ference Great Lakes United Kingdom Eastbound Conference

Great Lakes United Kingdom Westbound Conference
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Frank J Mahoney for Automobile Manufacturers Association

Inc

REPORT OF THE BOARD

THOS E STAKEM Chairman and RALPH E WILSON

Member

BY THE BOARD

In response to a HN otice of Proposed Rule Making published
in the Federal Register on January 5 1960 25 FR 60 the Fed

eral Maritime Board has received and reviewed the public s com

ments on proposed rules requiring every common carrier by
water in the foreign commerce 1 to file schedules show

ing rates and charges and related regulations for transporting
property except full shiploads of bulk cargo and 2 to estab
lish a system for the distribution of schedules on rates and

charges and rules and regulations for the transportation of prop
erty in the foreign trade

After reviewing the written comments the Board listened to
oral arguments on August 23 1960 relative to the regulations pro

posed in Docket No 877 and on August 24 1960 relative to the

regulations proposed in Docket No 878

The comments and arguments challenge the Board s statutory
authority to adopt the proposed regulations and point out certain

burdens and hardships that will occur in the administration of the

regulations if adopted Changes weresuggested
The regulations are fully authorized by Sec 204 of the Mer

chant Marine Act 1936 1936 Act and Sec 21 of the Shipping
Act 1916 Act Sec 204 b of the 1936 Act authorizes the

Board to adopt Hall necessary rules and regulations to carry out

the powers duties and functions vested in it by this Act Pursu

ant to Sec 204 of the Merchant Marine Act 1936 the functions

powers and duties vested by the 1936 Act were transferred to the

U S Maritime Commission Section 105 5 of Reorganization
Plan 21 of 1950 transferred to the Federal Maritime Board so

much of the functions with respect to adopting rules and regula
tions as relate to the functions of the Board under the provisions
of the reorganization plan

It is considered that the foregoing authorizations and assign
ment of functions give the Board power to adopt regulations for
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the administration of Sec 21 of the Act and to aid in the enforce

ment of Sees 16 17 and 21 of the Act

By Sec 21 of the Act the Board may require any common car

rier by water or any agent or employee to file with it any report
or any account record rate or charge appertaining to the busi
ness of such carrier and to furnish such documents in the form

and within the time prescribed by the Board The reporting re

quirement as to the filing of rate schedules for transporting
property in foreign commerce is sustained under Sec 21 A fil

ing with respect to rate increases at least 30 days before the

effective date thereof is needed to enforce better the prohibitions
in Sec 16 against giving undue or unreasonable preferences or

advantage and to prevent evasions of the prohibition against pro

viding transportation at less than regularly established and en

forced rates Under the existing regulation which requires filing
within 30 days after a change in rates shippers could be charged
varying rates which would not appear in a reported tariff as long
as the rate was reported later because the regular rate or charge
established and enforced by a carrier would always be the rate

actually charged to a shipper instead of the one in the printed
tariff The tariffs reported to the Board only reflected past

charges the advance reporting of charges will protect shippers
against being charged a rate that does not appear in a reported
tariff and the regular rates referred to in Sec 16 of the Act are

now made the reported rates

Sec 17 of the Act refers to the demand of unjustly discrim

inatory rates A rate or charge may be demanded under Sec 17

not only by means of the printed tariff which a carrier maintains

but also verbally or by letter if the tariff may be changed subject
only to subsequent reporting If the tariff rates are reported be

fore a demand however the Board is in a position to discover

possible discriminatory rates and to require correction as it is

required to do by Sec 17 before the injury is done to shippers
The purpose of a regulation requiring a report is to aid in this

function of the Board

The regulation requiring the establishment ofa distribution sys

tem for schedules of rates is necessary for the enforcement and

administration of provisions which prohibit false classification of

property under Sec 16 and the demand of unjustly discrimina

tory rates under Sec 17

Sec 16 is violated only if a false classification is knowing and

willful Where shippers have not had written tariff descriptions
6 F M B
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of commodities to read and compare it is virtually impossible to
establish knowing and willful misc1assification by shippers where
two or more closely related commodities are involved Dissemi

nation of tariffs among shippers will eliminate this excuse for
misclassification to obtain lower rates and wilI remove doubts
as to whether such actions are taken knowingly and willfully
Recent proceedings before the Board have demonstrated the dif
ficulties shippers and their agent forwarders have in applying the 1
correct rates to their shipments as the result of inability to deter

mine the proper classification because the tariff publication was I
not readily available to them i

I

Section 17 is violated if a common carrier by water in foreign
commerce demands a rate or charge which is unjustly discrimi I
natory between shippers If the Board finds such a rate is being idemanded it may alter the rate to the extent necessary to correct i
the unjust discrimination The correction cannot be made in time I
to protect the shipper if the rate is filed after it becomes I l
effective The regulation requiring distribution of tariffs will

e
enable shippers to detect allegedly discriminatory rates and to

protect themselves by application to the Board

General Orders in conformance with this report will be duly
published in the Federal Register 11

VICE CHAIRMAN UNANDER dissenting

The majority of the Board has adopted two rules requIrIng
common carriers by water in foreign commerce to file their tar
iffs with the Board before the date they become effective and
to distribute their tariffs to interested persons In my opinion
the Board has not been authorized by Congress to adopt either of

these rules

FILING RULE

The practical effect of the filing rule in Docket No 877 is that a

shipper may now be charged only what appears in a tariff filed
with the Board Before this rule was adopted a shipper could be

charged a different rate than that shown in the tariff report filed
with the Board because the reports were not made until after a

new tariff rate became effective The new rule is a vital and
fundamental change from a reporting requirement to a tariff fil

ing requirement The Board cites Sec 21 of the Shipping Act
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1916 as amended as authority for its action The pertinent part
of Sec 21 is

The Federal Maritime Board may require any common carrier by
water to file with it any periodical or special report or any rate

or charge appertaining to the business of such carrier Such report
rate charge shall be furnished in the form and within the time pre

scribed by the Board

Any general authorization such as Sec 21 would seem to be in

sufficient as involving an unconstitutional assumption of rule mak

ing or legislative powers by the Board without sufficiently speci
fic standards A rule which is so fundamental that it changes
a reporting requirement into a tariff filing reqnirement should
derive validity from a more express statutory authorization than

Sec 21 The purposes of Sec 21 were stated as follows in Is

brandtsenMoller Co v U S 300 U S 139 144 145 1937

I

i

i
i

The purpose of Section 21 is not far to seek Other sections forbid allow

ance of rebates require the filing of agreements fixing or regulating rates

granting special rates accommodations or privileges which may be dis

approved cancelled or modified if the board finds them unjustly discrimina

tory or violative of the act prohibit undue or unreasonable preferences or

the cutting of established rates and unjust discrimination between shippers
and ports To enable it to perform its functions the board may well need

such information as that which the section gives it power to demand

Traditionally a tariff is a written statement containing a a

list of commodities which may be transported and b a schedule

of rates and implementing regulations governing the application
of the rates A tariff states the common carrier s future charges
for performing his undertaking to the public A tariff is not the

same thing as the reports accounts records rates or charges
or memorandums of facts and transactions appertaining to the

business of a carrier which are referred to in Sec 21 of the Act

The reports referred to in Sec 21 are informative and contain

evidence of past facts They are not required to be filed until

after the events which are reported have occurred This has been

the consistent interpretation placed on Sec 21 by the Board and

its predecessor agencies and is the premise for the adoption of

the order which preceded the present regulation The order was

originally adopted in 1935 and reads in part as follows It is or

dered in pursuance of the powers conferred by Sec 21 of the

Shipping Act 1916 that acarrier is required to file with

the Division of Regulations each port to port and transhipment
rate charged and or collected for the transportation of prop

erty except cargo loaded and carried in bulk without mark or
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I

count from all points in continental United States of America to I
all points in foreign countries indicating plainly as to each such i
rate the place from and to which it was charged and or

i

collected the effective date thereof and any rules or regula
tions which in any wise changed affected or determined any

1part of any such aforesaid rate This is the reporting re

quirement that was sustained in sbrandtsen Moller Co v United
States supra

The Court in referring to Hother sections is referring to the

regulatory features of the Shipping Act 1916 embodied in Sec
tions 14 through 19 of the Act 46 U S C 812 818 Section 21

grants the Board merely an ancillary power related to these
other sections to require the production of information necessary
to the accomplishment of the Board s duties under these other
sections Section 21 grants no substantive regulatory powers ad
ditional to those set forth in the other sections The rule adopted
by the majority however seeks to impose a substantive regula
tory burden on carriers additional to the duties imposed in the

other sections

The legislative history of the Shipping Act 1916 sufficiently il
lustrates the intent of Congress not to regulate to any degree the

ratemaking power of the water carriers in the foreign commerce

of the United States The Alexander Committee in its recommen

dations stated

it might prove injurious to both ship owners and American exporters to

require the lines to file their rates and not be permitted to lower them
until after a stipulated period of notice to change rates had been given
Investigation of Shipping Combinations Before the House Committee on

Merchant Marine and Fisheries 63d Cong Vol 4 p 420 1914

At the hearings on H R 14337 abill to regulate carriers by wa

ter in the foreign and interstate commerce of the United States
Dr Emory R Johnson commented that

The law however does not provide that the board shall require carriers

by water in foreign commerce to file their rates or tariffs

This bill leaves it to the steamship line to work out its rates which it does
not have to print even if it does not choose to eertainly it does not have to

file them There is no requirement that he has to notify anybody about
it except the party who is interested in it

Under this bill the carrier not only has the power to make the rate but
it does not have to publish or file it Hearings on H R 14337 Before the
House Committee on Merchant Marine and Fisheries 64th Cong 1st Sess

1916 pp 10 12 36 and 38
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Dr Johnson s comment is equally applicable to the present
statute for Section 10 of H R 14337 was substantially identical

with what is now Section 21 of the 1916 Act

The Board s lack of authority to require the filing o tariffs in

foreign commerce is highlighted by the express provision for such

authority which Congress enacted with respect to tariffs in the
domestic trades The Intercoastal Shipping Act 1933 46 V S C

Sections 843 848 enacts such a requirement It requires no elab
oration of reasoning to conclude that where Congress wished to

impose a tariff filing requirement instead of a reporting require
ment upon carriers it knew how to express this requirement with

clarity
The provision in the filing rule which requires reports to be

filed before the date such schedule change modification or

cancellation becomes effective instead of afterwards converts
the former reporting requirement into a fundamentally new type
of provision namely a tariff filing requirement which Congress
has heretofore always authorized in express terms The general
language of Sec 21 may not be converted into such an important
authorization simply by telescoping the present 30 day after the

effective date reporting requirement into an on or before re

porting requirement which has the significant practical effect

on shippers and carriers noted above

It may be that some such control over the freedom of carriers

to adopt rates should be imposed As we have held in Afghan
American Trading Company Inc v Isbrandtsen 3 F M B 622
624 1951 and United Nations et ale v Hellenic Lines Ltd et al
3 F M B 781 786 1952no liability attaches to a carrier merely
because it has charged a rate different from tlat reflected in its
schedules as subsequently reported to the Board The carrier

in short has no legal obligation to adhere to any particular sched
ule of rates If some more rigid requirement ought to be imposed
upon carriers it must be imposed by legislation candidly re

quested and openly canvassed in the proper legislative forum
Then and only then can it fully be explored whether such a de

gree of greater economic regulation is desired In short if the

majority of the Board believes its powers to be too limited under
the existing statute and that the public interest will be served

by a tariff filing requirement these objectives should be achieved

by express legislation and not by the questionable avenue of

patching up the statute by Board announced rules

6 F M B
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TARIFF DISTRIBUtION RULE

The Notice of Proposed Rule Making cites section 204 Mer

chant Marine Act 1936 as one source of authority for the second

proposed rule in Docket No 878 In Carrier lmposed Time Lim
its for Freight Adjustments 4 F M B 29 34 35 1952 we stated

Counsel for the Board urges that Section 204 b is a source of sub

Istantive and novel powers It is true that Section 204 b gives to the Board

authority to adopt rules which the Board did not have before but the sec

tion limits the power to making such rules as are necessary to carry out

the powers duties and functions vested in the Board

Neither the Shipping Act 1916 as amended nor any subsequent
legislation has vested any Hpower duty or function in the Board

concerning the distribution to the public of freight tariffs of a

common carrier by water in the foreign commerce of the United
States The legislative history of the Shipping Act 1916 on the

contrary indicates a directly opposite intent on the part of the

legislative draftsmen as noted above in the testimony of Dr

Johnson
The comments are particularly persuasive when the Shipping

Act 1916 is compared with other statutes regulating transpor
tation In the Intercoastal Shipping Act 1933 the only require
ment as to tariff publicity is that carriers shall file their tariffs

with the Board and keep them open to public inspection and

Hsuch schedules shall be plainly printed and copies shall be kept
posted in a public and conspicuous place at every wharf dock
and office of such carriers where passengers or freight are re

ceived for transportation in such manner that they will be read
ily accessible to the public and can be conveniently inspected
Section 2 Intercoastal Shipping Act 1933 46 U S C Section 844

In the Interstate Commerce Act section 6 6 49 U S C Section

6 6 makes a substantially similar requirement as to rail car

riers while section 217 a 306 b and 405 b 49 U S C sec

tions 317 a 906 b 1005 b expressly vest the IC C with au

thority to make regulations as to posting requirements relative

to tariffs of motor carriers water carriers and freight forward

ers respectively Likewise the Federal Aviation Act vests the

agency responsible for the regulation of air common carriers
with authority to make regulations as to tariff posting require
ments 49 U S C section 1373 a

These statutory provisions dealing expressly with tariff post
ing requirements in transportation fields where federal regula
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tion is comprehensive and exacting have no counterpart in the

field of transportation by common carriers in foreign commerce

The Shipping Act does not set up nearly as comprehensive or

exacting a regulatory scheme Yet by the proposed rule the

Board would establish tariff distribution requirements which go
beyond those expressly required in these other more extensively
regulated transportation fields What was stated above with re

gard to the need for express delega tions of authority on such an

important subject is equally applicable
The notice of Proposed Rule Making Docket No 878 also

cites sections 15 16 and 17 Shipping Act 1916 as authority for

the proposed rule

Section 16 of the 1916 Act confers no rulemaking power on the

Board It merely prohibits certain practices with the principal
objective of assuring like treatment to all shippers who apply
for and receive the same service

Section 15 of the 1916 Act exempts from antitrust statutes

agreements of common carriers by water among themselves or

with other persons subject to the Act In this section the Board

is granted the power to

disapprove cancel or modify any agreement or any modification or can

cellation thereof whether or not previously approved by it that it finds to be

unjustly discriminatory or as unfair as between carriers shippers exporters
importers or ports or between exporters from the United States and their

foreign competitors or to operate to the detriment of the commerce of the
United States or to be in violation of this Act and shall approve all other

agreements modifications or cancellations

Nothing in this section grants the authority to the Board to

promulgate a rule requiring the distribution of carriers tariff

to interested parties In addition the Board cannot under this

section determine a priori that the failure of the conference car

riers to furnish such tariffs to interested parties is either un

justly discriminatory unfair to the detriment of the commerce

of the United States or in violation of the Act The section

clearly states that the Board may disapprove cancel or modify
an agreement only Hif the Board finds that the agreement
has the harmful effects enumerated ill the statute Upon such

a finding the Board may modify such agreements but here there

has been no such finding Hence no rule may be promulgated
pursuant to this section

Finally section 17 also cited in the notice gives no support to

the proposed rule It is true that the first paragraph of section
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17 of the 1916 Act places an obligation on every common car

rier by water in foreign commerce to make its rates public and

available on equal terms to all shippers Section 19 Investiga
tW11935 1 U S S B 470 502 1935 But there has been no find 11ing by the Board that the carriers do not do so On the contrary

from all indications the opposite appears to be true All carriers I
heard at oral argument before the Board on this subject stated

IIthat at the very least rates are available to all shippers at the
carriers offices and a number of carriers stated that they do in I
fact voluntarily distribute their tariffs to interested parties I

The second paragraph of section 17 deals with the establish I
ment observance and enforcement by the carriers of reasonable

regulations and practices relating to or connected with the receiv I
ing handling storing or delivering of property The Board is

then authorized to determine prescribe and order enforced a

just and reasonable regulation or practice when it finds any reg
ulation or practice to be unj ust or unreasonable While this para

graph does confer a sort of rule making authority upon the Board

such authority does not relate to carrying or transporting but

only receiving handling storing and delivering by the carrier
Los Angeles By Products Co v Barber S S Lines Inc 2 U S
M C 106 113 114 1939 Since the proposed rule is primarily as

sociated with the transportation by carrier the paragraph does
not confer upon the Board the necessary authority to promulgate
the rule

For these reasons I conclude that the Board lacks the author

ity to issue a rule establishing any requirement of distribution
of freight tariffs to the public by common carriers by water in

the foreign commerce of the United States Lacking necessary

authority the Board cannot promulgate such a rule regardless
of how desirous it may be and irrespective of the advisability in

the public interest in the promulgation ofsuch a rule
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No 897

FILING OF PASSENGER FARES IN THE FOREIGN COMMERCE OF THE

U S

Decided June 19 1961

Charles F Warren for CAMEXCO Freight Conference Canal
Central America Northbound Conference CAPCA Freight Con
ference Caribbean Pacific Northbound Freight Conference
COLPAC Freight Conference Pacific Coast Caribbean Sea Ports

Conference Pacific Coast European Conference Pacific Coast
Mexico Freight Conference Pacific Coast Panama Canal Freight
Conference Pacific Coast River Plate Brazil Conference Pacific

West Coast of South America Conference and West Coast South
AmericajNorth Pacific Coast Conference

Edward D Ransom for Trans Pacific Passenger Conferenc
Ronald A Capone for U S Lines

FrankB Stone for American Export Lines Inc

John R Mahoney for Western Hemisphere Passenger Confer
ence

Burton H White for Trans Atlantic Passenger Steamship Con
ference Atlantic Passenger Steamship Conference

John Robert Ewers for Black Ball Transport Inc
William B Ewers for Moore McCormack Lines
W H Parsons for Canadian Pacific Railway Company

REPORT OF THE BOARD

THOS E STAKEM Chairman SIGFRID B UNANDER Vice
Chairman RALPH E WILSON Member

BY THE BOARD

In response to a Notice ofProposed Rule Making published in
the Federal Register April 22 1960 25 F R 2401 the Federal

6 F M B

407



408 FEDERAL MARITIME BOARD

Maritime Board has received and reviewed the public s comments

on proposed rules requiring every common carrier by water in the

foreign commerce 1 to file its schedules of passenger fares and

charges and 2 to file reports with respect topersons carried free

or at reduced fares

After reviewing the written comments the Board heard oral

arguments on August 30 1960 relative to the regulations pro

posed
The comments and arguments challenged the Board s authority

to adopt the proposed regulations and poiFlt Gat certain expenses
burdens and hardships that will occur in the administration of

the regulations if adopted Changes weresuggested
The regulations are fully authorized by Sec 204 of the Merchant

Marine Act 1936 as amended Merchant Marine Act and by
Sec 21 of the Shipping Act 1916 as amended Shipping Act

Sec 204 b of the Merchant Marine Act authorizes the Board to

adopt all necessary rules and regulations to carry out the powers
duties and functions vested in it by this act Pursuant to Sec
204 of the Merchant Marine Act 1936 the functions powers and

duties vested by the Merchant Marine Act were transferred to the

U S Maritime Commission Section 105 5 of Reorganization
Plan No 21 of 1950 transferred to the Federal Maritime Board so

much of the functions with respect to adopting rules and regula
tions as relate to the functions of the Board under the provisions
of the reorganization plan

It is considered that the foregoing authorizations and assign
ment of functions give the Board the power to adopt regulations
for the administration of Sec 21 and to aid in the enforcement of

Secs 16 17 and 21 of the Shipping Act

By Sec 21 of the Shipping Act the Board may require any

common carrier by water or any agent or employee to file with it

any report record rate or charge or any memorandum of trans

actions appertaining to the business of such carrier The docu

ments must be furnished in the form and within the time pre
scribed by the Board The regulations prescribe a filing at least

30 days before the date any schedule change modification or

cancellation becomes effective
Sec 16 of the Act makes it unlawful for any common carrier by

water either directly or indirectly a to give any undue prefer
ence or advantage to any person in any respect whatsoever and

b to allow any person to obtain transportation for property at
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less than the regular rates or charges then established and en

forced on the line of such carrier by any unj ust or unfair device
or means Sec 17 makes it unlawful for any common carrier by
water in foreign commerce to charge any rate which is discrimina

tory between shippers or prejudicial to exporters of the U S as

compared with their foreign competitors

Heretofore discovery of violations of these provisions has de

pended upon complaint to the Board This procedure has not re

sulted in the detection of violations which have recently been

shown to exist

The Board considers that a report of passenger fares and free

and reduced rate privileges submitted pursuant to Sec 21 of the

Act will provide information required to discharge its regulatory
r sponsibilities An examination of the reports of passenger fares

and rates applicable to various accommodations and classes will

enable the Hoard staff to determine first whether undue preferen
tial or advantageous treatment is being accorded any particular
person second whether shippers are through the economic ad

vantage derived thereby getting transportation by water for prop

erty at less than the rates or charges otherwise applicable and

third whether transportation has been obtained by an unjust or

unfair device or means The giving of free or reduced fare traps

portation to shippers consignees their officers agents or employ
ees and members of their families may cause a discrimination be

tween shippers and may prejudicially influence the routing of

cargo and may constitute an unfair device or means within the

meaning of the Act

A General Order in conformance with this report will be duly
published in the Federal Register



DEPARTMENT OF COMMERCE
MARITIME ADMINISTRATION

No 8 126

MOORE lIcCORMACK LINES INC ApPLICA iuN UNDER SECTION

805 a

Decided July 21 1961

Moore McCormack Lines Inc granted written permIssIon under Section
805 a of the Merchant Marine Act 1936 as amended for its owned
vessel the SS MORMACSUN which is under time charter to States
Marine Lines Inc to permit States Marine Lines Inc to subcharter
said vessel to Matson Line of San Francisco for one voyage of approxi
mately one month s duration commencing on or about July 22 1961 in
Matson Line s regular liner service in the domestic trade of the United

States between Hawaii and U S Atlantic ports since grant of permission
found 1 not to result in unfair competition to any person firm or

corporation operating exclusively in the coastwise or intercoastal trade
and 2 not to be prejudicial to the objects and policy of the Merchant
Marine Act 1936 as amended

John Rob rt Ewers Ira L Ewers and Willis R Deming of coun

sel for Applicant
Wm Jarrel Smith Jr Public Counsel

REPORT OF THE ACTING DEPUTY ADMINISTRATOR

BY THE ACTING DEPUTY ADMINISTRATOR

Moore McCormack Lines Inc Mormac filed an application for

written permission under secti n 805 a of the Merchant Marine

Act 1936 as amended 46 V S C 1223 the Act 1 for its owned
vessel the SS MORMACSVN which is under time charter to
States Marine Lines Inc for a period of three to five months

1 Section 805 a is set forth in Appendix A attached hereto

410
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from May 10 1961 to permit States Marine Lines Inc to sub

charter said vessel to Matson Line of San Francisco for one voyage

of approximately one month s duration commencing on or about

July 22 1961 in Matson Line s regular liner service in the domes

tic trade of the United States between Hawaii and U S Atlantic

ports

The application was duly noticed in the Federal Register ofJuly
18 1961 26 F R 6457

No petitions to intervene in the proceeding were received

After hearing on July 21 1961 written permission for one voy

age was granted

The record establishes that there is a demand for increased

cargo space to accommodate the movement of commodities par

ticularly pineapple between Hawaii and U S Atlantic ports

On this record it is found that the granting of the permission
for one voyage will not result in unfair competition to any person

firm or corporation operating exclusively in the domestic coast

wise or intercoastal trades or be prejudicial to the objects of the

Act
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APPENDIX A

Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI of this Act or to charter any vessel to any person under

title VII of this Act if said contractor or charterer or any holding com

pany subsidiary affiliate or associate of such contractor or charterer or

any officer director agent or executive thereof directly or indirectly shall

own operate or charter any vessel or vessels engaged in the domestic

intercoastal or coastwise service or own any pecuniary interest directly

or indirectly in any person or concern that owns charters or operates any

vessel or vessels in the domestic intercoastal or coastwise service without

the written permission of the Commission Every person firm or corporation
having any interest in such application shall be permitted to intervene and

the Commission shall give a hearing to the applicant and the intervenors

The Commission shall not grant any such application if the Commission

finds it will result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal service or that it

would be prejudicial to the objects and policy of this Act Provided that if

such contractor or other person a1rove described or a predecessor in interest

was in bona fide operation as a common carrier by water in the domestic

intercoastal or coastwise trade in 1935 over the route or routes or in the

trade or trades for which applicat ion is made and has so operated since that

time or if engaged in furnishing seasonal service only was in bona fide

operation in 1935 during the season ordinarily covered by its operation ex

cept in either event as to interruptions of service over which the applicant
or its predecessor in interest had no control the Commission shall grant
such permission without requiring further proof that public interest and

convenience will be served by such operation and without further proceed
ings as to the competition in such route or trade

cclf such application be allowed it shall be unlawful for any of the persons
mentioned in this section to divert directly or indirectly any moneys

property or other thing of value used in foreign trade operations for which

a subsidy is paid by the United States into any such coastwise or inter

coastal operations and whosoever shall violate this provision shall be guilty
of a misdemeanor
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DEPARTMENT OF COMMERCE
MARITIME ADMINISTRATION

No S 127

MOORE McCORMACK LINES INC ApPLICATION UNDER SECTION

805 a

Decided July 28 1961

One voyage by the SS ROBIN KIRK commencing on or about July 30 1961

carrying a cargo of lumber and or lumber products from United States
North Pacific ports to United States Atlantic ports found not to result
in unfair competition to any person firm or corporation engaged ex

clusively in coastwise or intercoastal services and not to be prejudicial
to the objects and policy of the Merchant Marine Act 1936 as amended

Ira L Ewers and John Robert Ewers for Moore McCormack
Lines Inc

William Jan ell Smith as Public Counsel

REPORT OF THE ACTING DEPUTY MARITIME ADM INSITRA TOR

BY THE ACTING DEPUTY MARITIME ADMINISTRATOR

Moore McCormack Lines Inc Mormac has applied for writ

ten permission of the Maritime Administrator under section

805 a of the Merchant Marine Act 1936 as amended the Act

46 U S C 1223for its owned ship the SS Robin Kirk which is

under time charter to States Marine Lines Inc States Marine

to engage in one eastbound intercoastal voyage commencing at

a United States North Pacific port on or about July 30 1961

carrying a cargo of lumber and or lumber products for discharge
at United States Atlantic ports Notice of hearing was published
in the Federal Register ofJuly 28 1961 and hearing has been held

before the Acting Deputy Maritime Administrator No petitions
to intervene were filed and no one appeared in opposition to the

application

6 MA
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States Marine the charterer of the SS Robin Kirk conducts as

a part of its regular steamship operations an eastbound inter

coastal lumber service For this sailing it has been unable to get
any other suitable ship No exclusively domestic operators in this
trade have objected to the use of this ship for this sailing

Upon this record it is found and conclud d that the granting of

written permission under section 805 a of the Act for the Mor

mac owned ship SS Robin Kirk which is under time charter to

States Marine to engage in one intercoastal voyage commencing
at a United States North Pacific port on or about July 30 1961

carrying a cargo of lumber and or lumber products to United

States Atlantic ports will not result in unfair competition to any

person firm or corporation operating exclusively in the coast

wise or intercoastal service and will not be prejudicial to the

objects and policy of the Act

This report shall serve as written permission for the voyage



FEDERAL MARITIME BOARD

No 857

EVANS COOPERAGE CO INC V BOARD OF COMMISSIONERS OF THE

PORT OF NEW ORLEANS

Ve6ded August 4 19 H

The practice of assessing a wharf tollage charge on cargo transferred from
barge to ocean vessel moored at respondent s wharf without cargo mov

ing across wharf found not unreasonable or unduly prejudicial Com

plaint dismissed

Rene A Stiegler for complainant Evans Cooperage Co Inc
Evans Transportation Co Inc and Hess Terminal Corp inter
veners and C C Dehne ST for The Arkansas Rice Growers Co

operative Association and Arkansas Grain Corporation inter

veners

Cy1US C Guid1 Y for respondent Board of Commissioners of the
Port of New Orleans F G Robinson for Boarc of Trustees of the
Galveston Vharves G B Pe1TY for Gulf Atlantic Warehouse

Company and JYIanchester Terminal Corporation Ewell P

Walthe1 J1 for Atlas Lubricant Corporation William V Dunne
for International Lubricant Corporation and Thomas A Maxwell

for Delta Petroleum Com any Inc Interveners

REPORT OF THE BOARD

THOS E STAKEM Chai1man RALPH E WILSON Member

BY THE BOARD

1 PROCEEDINGS

Evans Cooperage Co Inc Evans filed a complaint against the

Board of Commissioners of the Port of New Orleans Commis

415
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sioners on June 10 1959 alleging violations of Sees 16 and 17

of the Shipping Act 1916 as amended Act Evans Transpor
tation Co the Arkansas Rice Growers Cooperative Association

and Arkansas Grain Corp Gulf Atlantic Warehouse Co and Man
chester Terminal Corp Hess Terminal Corp the Board of

Trustees of Galveston Wharves International Lubricant Corp
Delta Petroleum Co and Atlas Lubricant Corp petitioned and

were granted leave to intervene

Hearings were held before an Examiner followed by an initial

decision served on May 19 1961 Exceptions and replies have been

filed but oral argument was not requested

II FACTS

Complainant manufactures and reconditions steel shipping
drums and barrels and barrels liquid commodities such as vege

table and lubricating oil for shippers in the export trade Com

plainant places the shipments on barges which are towed from

its plant across the Mississippi to New Orleans and tied to the

stream side of ships moored at respondents wharf The shipments
are loaded from the barge by the ship s gear without passing over

the wharf

The respondent s tariffs provide that vessels engaged in foreign
and coastwise trade shall be assessed a harbor fee to assist in

defraying the expense of administration and maintenance of he

port and harbor All cargo or freight including mail is also sub

ject to a Wharf Tollage Charge as follows 3 Such cargo

or freight is delivered to or received from vessels by other water

craft or when transferred over the side of vessels directly to or

from the water B When said vessels are moored outside

of otherwater craft occupying berths at wharves docks landings

mooring facilities or other structures The rate of wharf

tollage is 28 per ton of 2000 lbs or fraction thereof Wharf

Tollage is defined as A charge against cargo based on the num

ber of tons received or discharged by vessels

The tariff also provides that mined products in bulk transferred

directly from barge to a vessel while such vessel is moored to a

public facility within the port are exempted from the payment of

wharf tollage We concur in these and the other findings of fact

by the Examiner
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Insofar as pertinent Sec 16 of the Act provides that it shall be

unlawful for any person subject to the Act directly or indirectly
to make or give any undue or unreasonable preference or advan

tage to any particular person locality or description of traffic in

any respect whatsoever or to subject any particular person local

ity or description of traffic to any undue or unreasonable prejudice
or disadvantage in any respect whatsoever and Sec 17 provides
that every person subject to the Act shall establish observe and

enforce just and reasonable regulations and practices related to

or connected with the receiving handling storing or delivering of

property The respondent commissioners do not question that

they are other persons subject to the Act and therefore subject
to the Board s jurisdiction

The Examiner found that the practice of assessing a wharf

tollage charge on cargo transferred from a barge to a ship
moored at respondent s wharf was not unreasonable or unduly
prejudicial The complainant excepts as follows

1 To the conclusion that the evidence is convincing that the

wharf tollage charge was not designed to cover specific services

2 To the conclusion that the cargo and the barge here involved

enjoy substantial benefits from the services and facilities pro

vided by respondent
3 To the failure to discuss undue preference and prejudice

against the complainant as the result of exempting from tollage
bulk mineral cargoes

4 To the finding that complainant makes use of the wharf

which is designed and constructed to stand the stress and strain

of barges tied to ships moored at the wharf

5 To the failure of the Examiner to give weight to certain testi

mony that the handling of barge to ship cargo at Houston and

Galveston was inconsequential and therefore there is none of such

traffic that they could lose

6 To the failure of the Examiner to discuss other charges paid
by the ship at New Orleans whereby it is already being charged
for all of the services it is claimed complainant should pay for

7 To the failure of the Examiner to consider the special tollage
rate on liquids loaded via pipelines that actually use the wharf

8 To the finding of the Examiner that the practice complained
of is more or less uniform throughout the country

6 F MB
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9 To the failure to consider the expense on the commission for

30 days free time on the wharf for lotsof 5000 tons or more

10 To the finding that no evidence of unreasonableness of

charges exists and that the record affords no basis upon which

a reallocation of costs charges and services could be made if

unreasonableness were shown

11 This is a general exception to the decision

Exceptions 1 2 4 5 6 8 9 and 10 all deal with the unreason

ableness of the charges under Sec 17 of the Act and exceptions 3

and 7 deal with the competitive inequality issues under Sec 16

The first second fourth sixth and tenth exceptions in effect say

that the charges are unreasonable because no specific service is

rendered to the complainant and that the Examiner did not con

sider the evidence showing this The Examiner however con

sidered evidence that wharf tollage does not necessarily cover ex

penses and services directly rendered to the cargo and also gave

weight to the opinions of complainant s witness on this point The

Examiner found that complainant s barge and the cargo involved

enjoyed substantial benefits from the services and facilities pro
vided by the respondent Complainant s barge was tied to the

ship and such mooring would not be possible unless the water

berth was dredged deep enough to accommodate the ship and un

less the mooring facilities were adequate for the ship Police

protection was also present and not denied to the complainant
regardless of the fact that direct vision by the policeman might
be difficult The fire tug was available for protection without extra

charge having been levied thus far except for the cost of chemicals

used in fire fighting Both forms of protection had to be paid for

by users of respondent s property as well as those who shared in

overall benefits including incidental benefits of the commission s

facilities The fact that the operators of the ship must also pay

charges was considered and not found to be controlling

Complainant contends that by definition it is an essential ele

ment of wharf tollage that the cargo pass over the wharf and that

the charge should be for the use of the wharf to avoid being
unreasonable We do not need to be too concerned about other

definitions of wharf tollage The commission has made a charge
to help defray its costs of operating facilities as measured by

cargo handled in the area and the only question is whether its

facilities are being used and the commission is performing a serv
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ice reasonably related to its charges The Examiner considered

the evidence and found that it was

In view of the finding that there can be no precise equivalence
between services rendered and the charges we would agree with

the Examiner that the record contains no basis upon which rea

sonable allocation of costs could be made Terminal Rate Struc

ture California Ports 3 U S M C 57 60 69 1948

The subject of the third and seventh exceptions was considered

by the Examiner when he compared the exemption of mined

products with the liquid products handled by the complainant as

well as the special tollage rates on liquids moved through pipelines
under the wharves The evidence showed that this type of service

is different from that given to the complainants The police and

fire protection given the different services likewise differs Since

the services are not comparable no discrimination or prejudice is

involved in establishing different charges therefor as the Exam

iner concluded Moreover the greater value of the liquid products
in drums or barrels was shown to precluce any competitive rela

tionship as well as justify different charges
The testimony of the other port witnesses referred to in the

fifth exception was considered by the Examiner The fact that the

transfer of cargo from barge to the ship was inconsequential or

small does not lessen the probative value of the testimony as noted

in the Examiner s decision The fact is that a charge is assessed

at Galveston and Houston for the same type of services and the

elimination of the charge at New Orleans would be adverse to the

practices observed at these two ports Its use at these and other

ports tends to establish this type of charge as an accepted and

reasonable trade practice
With regard to the eighth exception complainant cites the prac

tices in New York where there is no wharfage or tollage on cargo

that is lightered alongside of ships However it does appear to

be the practice in the Gulf area to make such a charge the New

York area undoubtedly reflects such costs in charges for other

services

With regard to the ninth exception complainant appears to con

tend that because it does not burden wharf space with its cargo

it releases such space for other cargo and accordingly should be

allowed credit to the extent that it should not be charged for wharf

tollage Whether the specific space alongside the ship being serv

iced is so utilized by others or not does not alter the obligation of
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maintaining the facility and of assessing users of the facility
reasonable charges which will provide continued existence of the

facility
The initial decision of the Examiner is sustained
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 4th day of August 1961

No 857

EVANS COOPERAGE CO INC V BOARD OF COMMISSIONERS OF THE

PORT OF NEW ORLEANS

This case being at issue upon complaint and answer on file

and having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been had

and the Board on the date hereof having made and entered of

record a report stating its conclusions and decision thereon

It is orde red That the complaint in this proceeding be and it

is hereby dismissed

By the Board

Sgd THOMAS LISI

Secretary
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FEDERAL MARITIME BOARD

ISBRANDTSEN Co INC
v

STATES MARINE CORPORATION OF DELAWARE ET AL

No 732

H KEMPNER

v

LYKES BROS STEAMSHIP CO INC ET AL

No 733

H KEMPNER

v

LYKES BROS STEAMSHIP CO INC ET AL

No 734

GALVESTON COTTON COMPANY

V

LYKES BROS STEAMSHIP CO INC ET AL

No 735

TEXAS COTTON INDUSTRIES

V

LYKES BROS STEAMSHIP CO INC ET AL

Decided August 4 1961

Exclusive Patronage Contracts and Dual Rate Systems used by the Far East

Conference and by the Gulf Mediterranean Ports Conference found to

be pursuant to agreements filed with the Federal Maritime Board and

approved by the Board The agreements filed by Far East Conference
and Gulf Mediterranean Ports Conference found not to be unjustly dis

criminatory or unfair as between shippers or carriers or to operate to

the detriment of the commerce of the United States or to be in violation
of Sec 15 of the Shipping Act 1916 as amended
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States Marine Corporation of Delaware a common carrier by water found to

have demanded charged and collected a rate which is unjustly discrimi

natory between shippers in violation of Sec 17 of the Shipping Act 1916
as amended

Waterman SS Corp a common carrier by water found to have demanded

charged and collected a rate which is unjustly discriminatory between

shippers in violation of Sec 17 of the Shipping Act 1916 as amended

Isbrandtsen Co Inc complainant entitled under Sec 22 of the Shipping Act

1916 as amended to reparation for the injury caused by the violation of

said Act by States Marine Corporation of Delaware and Waterman SS

Corp in the amount of 6 687 28

Isbrandtsen Co Inc found not to have proven violations of the Shipping Act

1916 as amended including Sees 14 15 and 16 thereof by the Far East

Conference or by any of its members

Complainants Harris L Kempner Trustee Galveston Cotton Co and Texas

Cotton Industries Inc shippers found not to have proven violations of
the Shipping Act 1916 as amended including Sees 14 15 16 and 17

by the Far East Conference or by the Gulf Mediterranean Conference or

by any of the members thereof

Motion of respondents other than Isthmian Steamship Company to remand
the record and the recommended decision to the chief examiner with

directions to rule on additional findings denied

John J O Connor and John J O Connor Jr for Isbrandtsen

Co Inc

Richard W Kurrus for Isbrandtsen Co Inc

Delmar W Holloman and Shelby Fitze for Harris L Kempner
Trustee Galveston Cotton Co and Texas Cotton Industries Inc

Herman Goldman Elkan Turk Elkan Turk Jr Seymour H

Kligler and Sol D Bromberg for Far East Conference and its

members other than Isthmian Steamship Co

Walter Carroll for Gulf Mediterranean Ports Conference and

its members

Frank Gormley Robert B Hood Jr Robert C Bamford Ed

ward Aptaker and Robert E Mitchell Public Counsel

REPORT OF THE BOARD

THOS E STAKEM Chairman RALPH E WILSON Member

BY THE BOARD

I PROCEEDINGS

These proceedings involve five complaints of excessive

freight charges for the shipment of cotton from Gulf of Mexico

ports in 1951 1952 and 1953
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In Docket No 726 Isbrandtsen Co Inc lsbrandtsen as a

shipper complains that the Far East Conference Far East and

its twenty member and five associate lines violated Secs 14 15 16

and 17 of the Shipping Act 1916 as amended Act by a refusal
to carry cotton to Japan either pursuant to an exclusive patron
age contract or subject to the lower freight charges applicable
to shippers having such a contract Isbrandtsen also complains
that Far East s system of requiring an exclusive patronage
contract as a prerequisite to lower freight rates had not been filed
with the Board and in any event may not be approved by the

Board if it is filed Overcharges by specified carriers on bills

of lading to the prejudice of and in discrimination against
Complainant and in violation of the Shipping Act 1916 and other

laws of the United States are charged by Isbrandtsen in Docket

No 726
In Docket No 732 Harris L Kempner Trustee Kempner as

a shipper complains that specified common carriers by water

the Gulf Mediterranean Ports Conference Mediterranean and

its members violated the same sections of the Act by a refusal

to carry cotton to Italy Yugoslavia and Spain under similar

conditions

In Docket No 733 Kempner as a shipper complains that spe
cified common carriers by water the Far East Conference and

its members violated the same sections of the Act by a refusal

to carry cotton to Japan Indo China and the Philippines under

similar conditions

In Docket No 734 the Galveston Cotton Co Galveston Cot

ton as a shipper complains that specified common carriers by
water the Far East Conference and its members violated the

same sections of the Act by a refusal to carry cotton to Japan
under similar conditions

In Docket No 735 Texas Cotton Industries Inc Texas Cotton

as a shipper complains that specified common carriers by wa

ter the Far East Conference and its members violated the same

sections of the Act by a refusal to carry cotton to Japan under

similar circumstances

The complaints in Docket Nos 732 733 734 and 735 also al

leged that actions complained of will constitute violations of

the Shipping Act and the Sherman Anti Trust Act Reparations

damages and other relief are asked for by all of the complainants
At a prehearing conference June 25 1953 the five separate

proceedings were consolidated for hearing on a single record

6 F M B
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Docket Nos 726 733 734 and 735 contain complaints against the

Far East Conference and its members and Docket No 732 con

tains a complaint against the Mediterranean Conference mem

bers An Examiner submitted a recommended decision on No

vember 8 1957 The recommended decision was followed by the

submission of exceptions and replies thereto followed by oral

argument before the Board on February 10 1959 No report was

issued in view of pending litigation and Congressional legislation
and subsequently two new members of the Board were appointed
The present Board decided to hear oral argument on the exist

ing record prior to making its decision We heard further oral

argument on May 3 1961

III
I

I
i

II FACTS

Isbrandtsen s complaint is directed primarily at States Ma

rine Corporation of Delaware States Marine and Waterman

Steamship Corp Waterman common carriers by water and

members of Far East to recover 6 687 28 as reparations for ex

cess freight charges in the amount of 4 00 a ton on 6320 bales

or about 1 672 short tons of cotton carried to Japan Far East

since February 1950 has followed the practice of charging ship

pers who sign exclusive patronage contracts 4 00 per short ton

less than its established tariff rates for shipments of cotton Is

brandtsen was not a party to an exclusive patronage contract

at the time of the shipments in question Isbrandtsen became

a shipper of cotton as the result of its inability to charter a ship
to carry cotton which Kempner had booked with Isbrandtsen as

a common carrier by water Isbrandtsen sought to discharge its

obligation to Kempner by having the cotton shipped by States

Marine and Waterman The shipments were transported to

Japan pursuant to 51 bills of lading showing Isbrandtsen as lhe

shipper and dated from August 3 1952 to September 18 1952

Reparations were claimed in the amount of 5 455 from States

Marine and 1 232 28 from Waterman Isbrandtsen paid the

freight atnon contract rates

Kempner s complaint in No 732 is directed primarily at six

common carriers by water members of Mediterranean to re

cover reparations indicated for overcharges on bills of lading

as follows

Lykes Bros Steamship Co Lykes 6 861 19

26 bills of lading dated from 3 15 51 to 10 27 52
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Kerr Steamship Company Kerr

2bills of lading dated 1231 51

States Marine

22 bills of lading dated from 3 27 51 to 12 15 52

Societa Italiano de Armamento SIDARMA Sidarma

10 bills of lading all dated 6 7 51 1 779 06

Compania Maritima del Nervion Nervion 1 562 68

1 bill of lading dated 8 26 52

Sociata Anonima N avigazione Alta Italia

Creole Line

17 bills of lading dated from 2 23 51 to 1 29 52

The cotton was shipped to Italy Yugoslavia and Spain Medi

terranean charges 25c 30c and 35c per 100 Ibs extra for cotton

not shipped pursuant to an exclusive patronage contract
Kempner s complaint in No 733 covers a similar cause of ac

tion naming the following common carriers by water and is for

the purpose of recovering the reparations indicated for over

charges on bills of lading as follows

Lykes
69 bills of lading dated 2 15 51 to 12 31 52

States Marine
77 bills of lading dated from 2 28 51 to 9 30 52

Kokusai Lines et al Kokusai

12 bills of lading dated 11 13 51 to 9 30 52

Mitsui Steamship Co Ltd Mitsui

13 bills of lading dated 11 30 51 to 8 25 52

Kawasaki Kisen Kaisha Ltd Kawasaki
lbill of lading dated 11 15 52

Nippon Yusen Kaisha Ltd Nippon
23 bills of lading dated 9 19 51 to 11 28 52

Fern Ville Far East Lines et al Fern Ville

10 bills of lading dated 5 31 52 to 9 9 52

Galveston Cotton s complaint in No 734 covers a similar cause of

action naming the following common carriers by water and is

for the purpose of recovering the reparations indicated for over

charges on bills of lading as follows

Lykes
77 bills of lading dated 2 9 51 to 12 31 52

Nippon
38 bills of lading dated 9 19 51 to 11 26 52

Fern VUle
7 bills of lading dated 5 31 52 to 12 18 52

426 FEDERAL MARITIME BOARD

4 763 99 I
I
i

I

1 836 86

2 436 78

19 288 66

12 737 67

1 860 82

2 374 84

103 97

4 708 24

2 408 23

8 787 13

4 828 99

1 079 86
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Waterman

1 bill of lading dated 7 12 51

Kokusai

9 bills of lading dated 11 11 51 to 9 30 52

Mitsui
12 bills of lading dated 11 30 51 to 7 26 52

States Marine

90 bills of lading dated 4 30 51 to 11 22 52

Texas Cotton s complaint in No 735 covers a similar cause of

action naming the following common carriers by water and is for

the purpose of recovering the reparations indicated for over

charges on bills of lading as follows

Lykes 1 139 30

9 bills of lading dated 4 15 52 to 8 4 52

Nippon 518 86

1 bill of lading dated 11 28 52

Fern Ville 31142

1 bill of lading dated 7 31 52

Kokusai 106 78

1 bill of lading dated 9 30 52

States Marine 379 64

3 bills of lading dated 5 27 52 to 8 15 52

10 17

1 286 62

2 290 85

11 483 17

The carriers in docket Nos 733 734 and 735 were members of

the Far East Conference

The Mediterranean Conference is associated pursuant to a con

tract made on the 28th day of December 1929 first approved by
the U S Shipping Board on January 23 1930 It has operated
under successive agreements and amendments the latest of

which was approved June 2 1954 Agreement No 134 19 Dur

ing the period of the actions covered by the complaint Mediter
ranean was operating under the conference contract as amended
and approved to July 21 1950 The conference contract of Medi
terranean has never and does not now contain any provisions
expressly authorizing the use of an exclusive patronage con

tract nor differentials in freight rates for contracting shippers
The record did not contain any minutes of meetings at which
the contract and IIdual rate system was formally adopted by
Mediterranean but the following two xtracts from minutes es

tablish the existence of the practice on the dates of the actions
referred to in the complaint
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1 TUESDAY JUNE 21 1949

10 30 A M

E S BINNINGS
CHAIRMAN

CONFERENCE CONTRACTS ON COTTON

Gulf French Atlantic Hamburg Range Freight Conference
Gulf Mediterranean Ports Conference

The Executive Secretary reported verbally to the meeting on what tran

spired since the joint meeting of the Conferences on June 16 1949 in con

nection with the Conference contracts on Cotton

Considerable discussion was had and the States Marine Corporation was

informed that the Conference Contract System on 9otton which was unani
mously approved by all members of the two Conferences had already actually
been established to become effective as of July 1 1949 at the request of the
Special Committee of the American Cotton Shippers Association and after
careful consideration and study by that Committee and the Cotton Committee
of the Conferences

None of the other Member Lines of the Conferences would agree to sus

pending the contracts for various reasons including the fact that the con

tracts had been definitely announced to commence July 1 1949 and at the
time of the meeting more than forty five 45 shippers had accepted the
contracts

This subject was continued on the docket and the meeting recessed subject
to call by the Executive Secretary of the Conferences

2 CONFERENCE MEETING OF FEBRUARY 1 1950

Recordation is herein made that the Joint Conference Cotton Contract Com
ittee and the Special Committee of the American Cotton Shippers Asso

Ciation late in the afternoon of February 1 1950 agreed on the following
which was officially announced on behalf of the Gulf French Atlantic Ham

burg Range Freight Conference and the Gulf Mediterranean Ports Confer
nce by the Executive Secretary of those Conferences in a special letter dated

Wednesday evening February 1 1950 to the Member Lines of the Confer
ences

Effective as of February 2 1950 through June 30 1951 repeat nineteen

fiftyone the date of the bill of lading to govern application of rates

COTTON Basis High Density Bales contract basis 140 per 100 lbs
Standard Compressed Bales 190 per 100 lbs to all ports in the French

Atlantic Bordeaux Dunkirk range and Antwerp Ghent Rotterdam
Amsterdam Bremen Hamburg and all Mediterranean Base ports including
Spanish Mediterranean Base ports
An addendum in the form of a letter from the Executive Secretary to

cover this extension of the Conference Cotton Contracts is being prepared
6 F M B
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and will be forwarded to all Cotton Contract signers both shjppers and

receivers for their necessary and prompt acceptance

All other conditions of the Conference Cotton Contracts Bordeaux Ham

burg range and Mediterranean remain unchanged

The record disclosed no denial that Mediterranean followed

the practice of offering exclusive patronage contracts and dual

rates

Far East is an association of common carriers by water in the

foreign commerce of the United States acting pursuant to a

Memorandum of Agreement made between the parties sig

natory on the first day of September 1922 approved by the U S

Shipping Board on November 14 1922 Agreement No 17 At

the times referred to in the complaints Far East was operating
under such agreement as amended and approved through Sep
tember 7 1951 The contract contains no provisions expressly

authorizing the use of an exclusive patronage contract or dif

ferentials in freight rates for contracting shippers

Prior to the association evidenced by the 1922 memorandum of

agreement an agreement was reached in a conference of rep

resentatives of steamship lines and a representative vf the U S

Shipping Board Emergency Fleet Corporation at meetings on

April 12 and April 19 1920 concerning the obligations of carriers

to each other with respect to their operations between North

Atlantic ports in the U S and the Far East The transcript uf

the minutes is the only evidence of the agreement The minutes

of the meeting refer to the assemblage as Conference No 17

At that time the carriers were all companies acting as manag

ing agents of ships operated by the U S Shipping Board Emer

gency Fleet Corporation A letter dated May 5 1920 relative to

legality of the conferences signed by the Examiner in Charge
DIVISION OF REGULATIONS of the Shipping Board refers

to the transcript ofminutes as follows

e

n

r

e

11

An examination of these papers does not disclose any objectionable
features they will be accepted and filed under Sec 15 of the Federal Ship

ping Act and may be regarded as tentatively approved Proceedings within

the scope of this Conference as outlined in these papers will be lawful unless

you shall be hereafter notified to the contrary

I note that you will arrange to forward to this office copies of futui e

minutes agreements tariffs and rates as may be authorized by the Con

ference

The record does not contain any further directives by the gov
ernment concerning the filing of transcripts of minutes but the
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practice of submitting such papers to the government appears

o have been followed thereafter The Board s General Order
No 76 promulgated November 1952 however requires filing
of statements concerning the initiation of dual rate contract ar

rangements by carriers See Sec 15 Inquiry 1 U S S B 121

1927

At the conclusion of hostilities in World War II cotton freight
rates were controlled by a government agency until 1949 when

commercial shipments of cotton were resumed but there was no

offer of a rate differential until 1950

The transcript of an extract from the minutes of a special
meeting of Far East held on February 16 1950 contains a state

ment that This Special Meeting was called to hear further re

port of Conference Counsel with respect to Cotton contracts

and the following
On the question as to whether or not the Conference should

proc ed with the contract on Cotton upon Motion seconded and

carried it was unanimously agreed that the Chairman be

instructed to mail the contract to the Cotton Shippers for their

signature
Special rate differentials for cotton shipped pursuant to ex

clusive patronage contracts are first evidenced by a routine tar
iff revision effective as of February 7 1950 approved at a meet

ing on February 14 1950 which was followed by the February 16

action noted above relative to the issue of a contract to put the

du l rate into effect j
Minutes of Conference meetings are reduced to writing and n

copies have been transmitted to the Federal Maritime Board

or its predecessor agencies Standard Board practice is to re

view these documents and if action believed to be contrary to

law is shown to make the matter a subject of official correspond
ence or of formal proceedings If no illegal actions are shown

the papers are filed and no further administrative action is taken

A transcript of minutes showing the action of Fat East in ex

tending its contract rate practice to include cotton was filed with

the Board
No minutes or memorandum or other evidence of any agree

ment to revise rescind or revoke the foregoing action by either

Conference had been filed with the Board by January 1 1953

Isbrandtsen in No 726 signed a Memorandum of Agree
ment made the 10th day of January 1946 with Far East and

member carriers agreeing in consideration of the rates and
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other conditions stated to forward by vessels of the Car
riers all shipments to ports in Japan Far East under date

of October 1 1948 sent contract shippers including Isbrandtsen

proposed Amendments to Conference Freight Contract with

the condition that if you should omit to accept this proposal on

or before November 1 1948 we shall terminate this agree

ment effective December 1 1948 Isbrandtsen omitted to

accept the proposal No new agreement was made covering the

period of the bills of lading in evidence Isbrandtsen asked Far

East for a contract for its August 1952 shipments but the Con
ference representative advised that it would not permit Isbrandt

sent to sign a contract to cover these shipments and States
Marine advised that even if Isbrandtsen obtained a freight con

tract States Marine would not carry the cotton Isbrandtsen

tendered

Kempner in No 732 signed a Memorandum of Agreement
made the 12th day of July 1949 with Mediterranean and member
carriers agreeing in consideration of the rates and other con

ditions stated to offer to the Carriers for transporta
tion by them to all ports served on the Mediterranean Sea

On May 16 1950 Kempner was alleged to have shipped cot

ton on a nonconference ship and thereby to have failed to offer

his cargo to the member carriers After an exchange of tele

grams and correspondence beginning June 27 1950 regarding
this failure Mediterranean by letter dated July 14 1950 assessed

damages pursuant to the agreement in the amount of 6 010 20

against Kempner nd advised that failure to pay in 30 days would

be cause for termination of Kempner s right to contract rates

until paid as provided in the agreement On July 27 1950 Medi

terranean advised Kempner that the non contract basis of rates

will be applicable effective on and after August 17 1950 Kemp
ner did not pay the damages assessed against it and has paid
non contract rates since August 17 1950

Kempner in No 733 signed a Memorandum of Agreement
made the 7th day of February 1950 with Far East and member

carriers designating therein under its signature as Subsidiary
Associated and or Parent Companies Galveston Cotton Com

pany and agreeing in consideration of the rates and other con

ditions stated to forward by vessels of the Carriers all ship
ments made to ports in Japan By letter dated September
25 1950 Kempner wrote Far East we herewith tender our res

ignation from the Far East Conference Agreement The agree

J

i

i

t

s

r
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ment provides that it may be terminated upon 90 days written

notice by the Shipper Kempner The resignation was con

strued as a termination by the parties effective December 24

1950 No new agreement was made covering the period of the
bills of lading in evidence

Neither Galveston in No 734 nor Texas Cotton in No 735

is a party in its own name to an exclusive patronage contract

with 2ither Far East or Mediterranean Galveston is a Texas

Corporation which is a wholly owned subsidiary of H Kempner
a Massachusetts Trust Texas Cotton is a Texas corporation and

50 of its stock is owned by H Kempner
Kenlpner never asked for a new shippers contract and until

this action never claimed a right to ship at contract rates

On the dates of all the shipments forming the basis of com

plaints herein no other adequate means were available to com

plainants to transport the shipments of cotton

The differential between tariff rates for persons having ex

clusive patronage contracts for the transportation of cotton by
Far East members and for those not having such contracts was S

4 00 per ton and by Mediterranean carrier members was 20 r

Far East Conference carriers had however allowed shipments
of other commodities by Isbrandtsen between New York and

Japan at contract rates for a period of time immediately preced
ing August 1952 Such contract rates were extended to Isl randt

sen even though its was not a party to a shipper s exclusive pa

tronage contract

On the ships which carried Isbrandtsen s cot on at pon contract

rates in August and September 1952 all of the other cotton on

board was carried at contract rates During the period in ques

tion the conference lines also shipped cotton for spot cotton

brokers and forwarders at contract rates and considered such

persons as shippers even though they did not own the cotton they

shipped
Isbrandtsen paid 13 373 96 the difference between the rate

Kempner paid Isbrandtsen and the non contract rate paid by
Isbrandtsen for shipping Kempner s cotton Isbrandtsen did not

pass on to the buyer the extra freight paid to the confer

ence lines

The following is a summary of outside competition met by
conference iines in the Gulf Far East trade during the period
1949 1955 Iil 1949 4 non conference lin rsailings and 34 tramp

sailings in 1950 15 non conference liner sailings and 29 tramp
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sailings in 1951 a non conference liner sailing applying confer

ence contract rates and 38 tramp sailings in 1952 54 tramp sail

1ngs in 1953 5 non conference liner sailings and 68 tramp
sailings in 1954 one non conference liner sailing and 77 tramp

sailings and in 1955 61 tramp sailings

DISCUSSION

The complainants in all five of these proceedings seek to have

the dual rate contract arrangement in use by Far East and

Mediterranean made illegal under the Act

The complainants after alleging the use of dual rate con

tract non contract system in the Far East and Mediterranean

trades state that such system is unlawful for the following reas

ons 1 the use of the system contravenes the provisions of Sec

14 of the Act 2 the use of the form of shipper s contract and of

rate differentials in the tariffs of the conferences has never been

approved by the Board under Sec 15 of the Act and may not be

approved under Sec 15 3 the system and the dual rates used

are unduly and unreasonably prejudicial and disadvantageous to

persons in violation of Sec 16 of the Act and 4 the system this

term is used herein interchangeably with arrangement and

the dual rates used are unjustly discriminatory between shippers
and are unjustly prejudicial to exporters of the United States in

violation of Sec 17 of the Act

If the arrangements have been agreed to by common carriers

by water and thereafter carried out in whole or in part without

Board approval the arrangements are illegal for this reason

under Sec 15 and for no other reason If the arrangements em

bodied in agreements have been approved by the Board on the

other hand it cannot be argued here that the arrangements are

illegal unless a court has interpreted the Act to say so notwith

standing the Board s approval If any Court has done so we

hold as hereinafter noted that Sec 14 of the Act restricts our

authority to construe or apply the Act to make unlawful any dual

rate contract arrangement in use on May 19 1958 The ar

rangement or system referred to herein consists of confer

ence action to 1 adopt and tender to shippers an exclusive

patronage contract and 2 issue tariffs containing rate differ

entials for contracting shippers
The procedure by which agreements between carriers are de

clared legal or illegal under the Act is that they be 1 filed with

the Board pursuant to Sec 15 2 reviewed and 3 passed on for
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legality There is no filing requirement until there is an agree

ment or a meeting of minds by two or more common carriers by
water or other persons subject to the Act regarding activities

described in Sec 15 Until common carriers by water or other

persons subject to the Act agree to put rate differentials into

effect and to tender shippers exclusive patronage contracts

the so called arrangement is a trade practice or simply a

part of the commercial environment in which common carriers

by water and other persons subject to the Act operate The trade

practice must be distinguished from agreements The arrange

ment is put into effect through agreements commodity by com

modity as the needs of the trade appear to dictate In the

present case the cotton shippers wanted a contract and the con

ference as the minutes herein show put the arrangement into

effect by the actions at conference meetings Agreements came

into being at the time the common carriers by water which are

members of Far East and Mediterranean agreed to offer cotton

shippers rate differentials by means of tariff revisions and to

tender them exclusive patronage contracts Complainants in ef

fect challenged the validity of the actions evidenced by the

meetings of Far East on February 16 1950 and ofMediterranean

on February 1 1950 when they assert the unlawfulness of the

dual rate exclusive patronage contract If the agreements
reached at these meetings violate any provision of the Act or

operate to the detriment of the commerce of the United States

or are unjustly discriminatory or unfair as between carriers and

shippers they may be disapproved by the Board If the prac

tice system or arrangement resulting from these agree

ments violates any provision of the Act the Board may also 1

award complainants reparations under Sec 22 for the injury
if any caused by the violation

The facts showing that Mediterranean filed and obtained Board

approval of a conference contract and filed transcripts of min
C

utes of its meetings showing agreement among its members L

for the adoption of the practice of offering dual rates and exclus J
ive patronage contracts and filed tariffs containing dual rate

provisions establishes that Mediterranean has filed an agreement
pursuant to Sec 15 The fact that Far East also filed transcripts
of extracts from the minutes of its meetings showing adoption of

the practice of offering dual rates and exclusive patronage con

tracts for cotton shippers as well as the filing of tariffs showing
dual rates established that Far East filed its agreements purs
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suant to Sec 15 These transcripts have been reviewed by the
Board s staff and no exception taken thereto Board approval
ofboth agreements is required Isbrandtsen Co Inc v U S 211 F
2d 51 D C Cir 1954 cert den 347 U S 990 1954 and ap
proval has been given The Board s approval was neither sub
sequent nor retroactive but existed at the time it accepted tariff

changes showing dual rates and did not disapprove the results
of the conference meetings and the tariff revisions by order

Empire State Highway Transport Assn v F MB U S A and
American Export Lines Inc 291 F 2d 336 D C Cir 1961

The Board has followed for many years the administrative

practice of initiating proceedings and of issuing orders where

agreements were to be disapproved under Sec 15 and where or

ganic agreements and modifications thereof are approved Sec
tion 15 Inquiry 1 V S S B 121 1927

Sec 15 authorizes the Board to disapprove by order but not

approve by order All other agreements may simply be ap
proved Approval has been tacit where no action was taken and
no order was issued and this has always been considered as ap
propriate and consistent with Sec 15 Section 15 Inquiry supra
Other forms of approval by the issue of written statements have
heretofore not been considered a necessary technique of admin

istering the Act Limitations of staff compelled the use of the

technique which was followed Since the decision in Isbrandt
sen Co Inc v U S supra and Rive Plate Brazil Conferences
v Pressed Steel Car Co Inc 227 F 2d 60 2d Cir 1955 how
ever new approval procedures have been instituted

The purpose of filing agreements under Sec 5 of the Act is
to give the Board the opportunity to review the agreements to
determine their conforlnity with the standards specified in Sec
15 The complaint is that such a review will show the agreement
to use the dual rate exclusive patronage contract system by
common carriers by water does not conform and particularly
that it violates Sec 14 of the Act This contention has been re

viewed in the past by the courts in several cases but none of the
cases declare the practice or system unauthorized under all cir
cumstances In U S Nav Co v Cunard S S Co 284 V S 474

1932 the plaintiff sought to enjoin the defendant steamship
lines from using the contract rate system on the ground that
such practice violated the Sherman Anti Trust Act C 647 26 Stat
209 Title 15 D S C 1 7 and the Clayton Act C 323 38 Stat
730 Title 15 V S C 12 27 The decree dismissing the bill of
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complaint was affirmed on the ground that the Act covers the

dominant facts alleged as constituting a violation of the Anti

Trust Acts particularly Sec 14 of the Act which prohibits reta

liation by common carriers by water against a shipper by resort

ing to discriminating or unfair methods If the system were

illegal under any circumstances the dismissal because of the
Board s primary jurisdiction would have been a useless action
and the court should have passed on the issue then and there
The case of Swayne Hoyt Ltd v U S 300 U S 297 1937 in
volved an appeal from an order of the Secretary of Commerce
The Secretary s order had enjoined the use of the exclusive pa

tronage contract rate system in the intercoastal trade on the

ground that as he interpreted the evidence the operation of the
contract system in the circumstances of the case would not dif
fer substantially from the deferred rebate system outlawed in
both foreign and coastwise shipping by Sec 14 of the Act This
case is not authority for the conclusion that any contract rate

system is unlawful The court said Even though as appellants
seem to argue the evidence may lend itself to support a different

inference we are without authority to substitute our judgment
for that of the Secretary that the discrimination was unreason

able at 307 Unreasonable discrimination not illegality under

any circumstance was the basis of the decision

In Isbrandtsen Co Inc v United States et al 96 F Supp 883
D S D C S D N Y 1951 aff d 342 D S 950 1952 the facts

showed that the North Atlantic Continental Freight Conference

on October 1 1948 sent notices to all known shippers in the
North Atlantic trade that effective November 1 1948 the exclus

ive patronage contract noncontract rate system would be inaug
urated and that shippers who refused to enter into contracts to

ship with the conference lines exclusively when they could pro
vide transportation were to be charged 20 to 30 higher than

the contract rates The Board by its order of December 1 1950

3 F M B 235 dismissed a complaint alleging illegality in such

action The plaintiff Isbrandtsen the Attorney General and the

Secretary of Agriculture joined in contending that in no circum

stances can a dual rate provision Le exclusive patronage or

dual rate or contract noncontract provision in a conference

agreement be valid under Sec 14 The court said for the pur

poses of this decision we assume that as the Board contends

under some circumstances the Board may pursuant to 46 U S

6 F M B



ISBRANDTSEN CO INC ET AL v STATES MARINE ET AL 437

C A S 814 approve a conference agreement containing such a

provision
The court however set aside the Board s oI der and enjoined

the conference from acting pursuant to the dual rate provision on

the ground that the 20 to 30 differential in rates had been ar

bitrarily selected and decided that the Board itself made the ex

aminer s finding to this effect its own The case was appealed
to the Supreme Court which affirmed the decision of the District

Court without opinion in A S J Ludwi g Mowinckels Redeir v

sbrandtsen Co 342 U S 950 1952 In Far East Confe1 ence v

United States 342 U S 570 1952 the Attorney General brought
a suit under the Sherman Anti Trust Act supra to enjoin de

fendants from using the exclusive patronage contract rate sys

tem The important distinction between this case and the

Cunard case above was that now the government rather than a

private shipper was seeking to enjoin the maintenance of dual

rates This fact was held to be immaterial and since the Board

was the expert agency responsible for administering the Act

the court held that administrative remedies before the Board

must be exhausted before resort may be had before the courts

Here again the court declined to hold that the contract rate sys

tem was unlawful under any circumstances

Up to this point we do not construe any of these decisions as

outlawing the trade practice of common carriers by water agree

ing to tender shippers exclusive patronage contracts which pro

vide for less than tariff rates and of issuing tariffs containing
rate differentials for shippers having exclusive patronage con

tracts We construe the present status of the law as follows 1

where an issue as to the validity of agreements among common

carriers by water to use exclusive patronage contracts and dual

rates is concerned the complaint and facts must first be pre

sented to the Board for decision 2 where we find the operation
of an exclusive patronage dual rate system has the effect of

creating deferred rebates or unreasonable discrimination we

must hold the agreement to maintain the system is unlawful 3

dual rate differentials which are arbitrarily selected must be

held invalid and 4 a dual rate system which is agreed to for the

purpose of curtailing competition and an agreement to offer an

exclusive patronage contract containing provisions tying ship

pers in such a way as to have the effect of stifling outside com

petition must both be held unlawful

Finally on May 19 1958 the Supreme Court in Maritime Board

Ii
I
I
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v Isb l andtsen Co Inc 356 U S 481 1958 passed on the issue of

illegality under all circumstances Isbrandtsen filed a petition
to review an order of the Board in Docket No 730 Cont1 act IRates Japan Atlantic Gulf Freight Confer ence 4 F M B 7061

1955which order approved under 15 the agreempnt embodied I
in a statement filed by the Conference The Conference s state
ment proposed to initiate an exclusive patronage contractjnon Icontract freight rate system dual rate system in the trade from

Japan Korea and Okinawa to U S Gulf Ports and Atlantic Coast

I
Ports The Court held In view of the fact that in the present
case the dual rate system was instituted for the purpose of cur

tailing Isbrandtsen s competition thus becoming a device made

illegal by Congress in 14 Third we need not give controlling
weight to the various treatments of dual rates by the Board un

der different circumstances The Court had stated that Ties
to shippers not designed to have the effect of stitli g outside

competition are not made unlawful Whether a particular tie is

designed to have the effect of stifling outside competition is a

question for the Board in the first instance to determine The

circumstances here were that the conference was trying to stifle
outside competition

Our approval of the Mediterranean and Far East conference

agreements and of their subsequent agreements to initiate the
exclusive patronage contract dual rate system to the carriage of
cotton and the consistency of such approval with court decisions
has been noted above The main question now is whether our

former approval must be revised as a result of the last Isbrandt

sen decision

The complainants claim is that we now lack authority to ap

prove a dual rate system because Sec 14 Third provides that no

common carrier by water shall Retaliate against any shipper
by refusing or threatening to refuse space accommodations

when such are available or resort to other discriminating or

unfair methods because such shipper has patronized any other

carrier or for any other reason

The Circuit Court had stated since the dual rate system here

constitutes retaliation it must be condemned without regard to
the question of its reasonableness as are deferred rebates

Isbrandtsen Co Inc v United States 239 F 2d 933 D C Cir

1956 Cert granted 353 U S 908 1957 The Supreme Court af

firmed the result which was to set aside the Board s orders in

sofar as they approve thee exclusive patronage contractjnon
1 lo M B
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contract rate system of the Japan Atlantic Gulf Freight
Conference but for different reasons it held that Sec 14 Third

strikes down dual rate systems only where they are employed
as predatory devices and precise findings by the Board as

to a particular system s intent and effect are essential to a ju
dicial determination of a system s validity under the statute

Isbrandtsen at 499

We are called on to make precise findings as to the intent and

effect of the arrangement as a result of the Isbrandtsen deci

sion and of respondents Far East motion to remand the record

and the recommended decision filed November 3 1958 after the Is

brandtsen decision to decide whether the arrangement should

now be disapproved as a result of the findings herein about the

system s intent and effect and to decide whether our former ap

proval should be revoked

On August 12 1958 Congress enacted P L 85626 72 Stat 574

amending the section of the Shipping Act on which the Isbrandt

sen decision was based Sec 14 so as to hold valid any dual rate

contract arrangement in use by the members of a Conference on

May 19 1958 Anglo Canadian Shipping Co Ltd et al v United
States 264 F 2d 405 409 9th Cir 1959

Before discussing the effect of P L 85626 and the amendment

of Sec 14 Third on complainants claims on the precise findings
required and on the Isbrandtsen decisions a short summary of

the history of the trade practice and of agreements relating to

exclusive patronage contracts and dual rates will throw some light
on the retaliatory predatory and discriminatory aspects of the

arrangement and on its intent and effect

Steamship freight conferences came into being in 1875 to pro
vide regular services and fixed rates of freight which were the

same to all shippers In return for regular service and stable
rates the associated steamship lines sought assurances from

shippers of their exclusive support for all members of the con

ference Shippers supporting the conferences also sought pref
erential freight rates over those who did not The assurances

of support took two forms the deferred rebate system and the

contract system and rate differential Under the deferred re

bate system shippers who confined their shipments to confer

ence lines for stated periods can claim a rebate at the end of
each period measured as a percentage of the freight paid and

payable at a later date Under the contract system shippers are
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required to sign a contract in advance and to confine all their

shipments to conference lines In return they either receive a

discount on freight rates or else lower rates of freight than non

contractors Penalties are usually prescribed for violation of the
contract

Two significant conclusions emerge from this summary

first the use of exclusive patronage contracts providing for

less than tariff rates was an established trade practice long be

fore the Act in 1916 and existed at the time of the Act and sec

ond the trade practice was brought about principally in response

to demands of shippers rather than as a result of conference
efforts to improve the members competitive position vis a vis

outsiders The intent and effect of the dual rate contract tradi

tionally is not to meet ouside competition The conference agree

ments between carriers may have been designed to regulate com

petition but not the exclusive patronage contract between

carriers and shippers nor the differential in freight rates which
the contract provided The carrier shipper relation is the only

one involved here The inter carrier relation was involved in the

Isbrandtsen case

The trade practice of requiring a shipper tie to a conference

by means of the contract and rate differentials for contracting

shippers is what has come to be known as a contract system
or as the dual rate system or the exclusive patronage dual

rate contractjnoncontract system or a dual rate contract

arrangement
Since this trade practice was so well known in American and

British ocean commerce by 1916 it would have been anomalous
for Congress in 1916 to outlaw the system by inference rather

than expressly as it did in the case of rebates

Since 1916 the public policy aspects of shippers contracts and

rate differentials as trade practices have not been successfully

challenged Certain aspects of the arrangement such as exces

sive rate differentials have been invalidated because they were

arbitrarily selected A S J Ludwig Monwinckels Redair v

Isb1 andtsen Co supra or were undue or unreasonable Swayne

and Hoyt Ltd v United States supra the administrative pro

cedIres rfonnality cf approval under Sec 15 have teEn decla red

improper River Plate Brazil Conferences v Pressed Steel Car

Co Inc sup1 a and the U S Shipping Board has condemned the

arrangement where it operates solely to effect a monopoly Eden

III
III
I
I
I
I
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Mining Co v Bluefields Fruit SS Co 1 U S S B 41 1922 but

the trade practice itself had never been declared invalid per

se until the Court of Appeals said so in the Isbrandtsen case

239 F 2d 933 in 1956 This unqualified holding however

does not appear to us to have been fully sustained by the Su

preme Court in 1958

Weare inclined to believe that the latest Isbrandtsen case did

not affirm that part of the Circuit Court decision 239 F 2d 933

which set aside the Board s orders in so far as they approve the

exclusive patronage contract non contract rate system as a

general proposition but affirmed such decision only to the extent

of disapproving the Japan Atlantic and Gulf Freight Conference

arrangement which used the particular shippers contract to in

jure the plaintiff an independent common carrier by water

Up to this point and until 1958 a period of about 83 years fol

lowing the formation of the first shipping conference in 1875

the shippers exclusive patronage contract and rate differentials

have survived legislative inquiry and judicial scrutiny in both

Great Britain and America without being found to be a retali

atory device and as such sufficiently contrary to public policy to

justify remedial legislation or adverse court orders

In 1958 in the Isbrandtsen case the Supreme Court concluded

on the premise of our finding the dual rate contract of the Japan

Atlantic and Gulf Freight Conference was a necessary competi
tive means to offset the effect of Isbrandtsen s non conference

competition that the arrangement was a resort to other discrimi

natory or unfair methods in violation of Sec 14 Third of the Act

Notwithstanding 1 the special facts of the present case show

ing there have been no unjustified reductions in freight rates ie

rate cutting 2 the fact that shippers and not carriers are

complainants herein and 3 the absence of significant independ
ent liner competition for cotton out of the Gulf since WorId War

II all of which alter the premises herein the complainants and

respondents adopted differing views about the effect of the Is

brandtsen decision

Insofar as the decision invalidated practices heretofore gen
erally used for over 83 years in the seaborne foreign commerce

of the U S it had a profound effect upon the industry and action

by Congress followed The cause for Congressional action was

stated in the report of the Senate Committee on Interstate and

Foreign Commerce to accompany S 3916 Report 1709 Senate

85th Cong 2d Sess as follows Whether the above language

II
1
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from the Court s opinion would justify operation of a dual rate

system if it is not directed at a non conference competitor or

competitors or whether as Justice Frankfurter construed it in

a dissenting opinion it declares illegal all dual rate systems is

certainly not clear About the only point rendered unmistakably
clear by the two opinions is that as a result of the Court s deci

sion the shipping industry is likely to be plagued with wide

spread confusion and endless litigation over the months and pos

sibly years ahead

After the Supreme Court decision on May 19 1958 and

the Committee s Report on June 13 1958 Congress enacted Pub

lic Law 85 626 72 Stat 574 which as amended by Public Law

86542 74 Stat 253 and by Public Law 87 75 75 Stat

195 amended Sec 14 Third of the Act to provide that nothing in

the Act shall be construed or applied to forbid or make unlaw

ful any dual rate contract arrangement in use by the members of

a conference on May 19 1958 which conference is organized under

an agreement approved under section 15 of this Act by the

Board unless and until the Board disapproves or modifies the

arrangement in accordance with the standards of Sec 15 of the

Act This amendment is in effect until September 15 1961

The Committee s action put a stop to litigation over the effect

of the Isbrandtsen decision but in its place litigation began over

the interpretation of the amendment of Sec 14 Third of the Act

The New York Supreme Court in Pasch v Chemoleum Corp
209 N Y Supp 2d 191 N Y Sup Ct Oct 11 1960 had the fol

lowing to say about the effect of the amendment

The legislative history of this amendment makes plain the intention of

Congress by this legislation to provide the industry with a moratorium

during which Congress might study and investigate to the end that appro

priate legislation might thereafter be enacted Petitioner asserts the
amendment preserves the validity of the dual rate contracts now under con

sideration Respondents argue to the contrary and contend the amend
ment was intended to do no more than preserve the status quo that had

been disturbed by the adjudication of the Supreme Court of the United

States in the later Isbrandtsen case that it was not the intention of Con

gress to limit the effects of the adjudication in the earlier Isbrandtsen case

and as a consequence the amendment must be deemed to include the quali
fication that exclusive patronage dual rate contracts must in any event

have been approved by the Federal Maritime Board to acquire validity

I reach a different conclusion Respondents contention as to the meaning
of the amendment works a distortion in the language employed by Congress
which plainly states unless and until such regulatory body dis

approves cancels or modifies such arrangement in accordance with the

standards set forth in section 15 of this Act It would have been a simple

6 F M B
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matter for Congress if it desired to do so to insert appropriate language
in the amendment limiting the validity of the dual rate contracts to those

actually approved by the Board It is incredible to assume that Congress
was wholly unaware of the earlier Isbrandten case when it enacte J the
legislation I conclude Congress neither intended nor desired to limit the
effect of the amendment in the manner suggested by respondents

I
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Later the following on this case was stated by Justice McGiv
ern in Pasch v Chemoleum Corporation 210 N Y S 2d 738 1960
before the Appellate Division of the Supreme Court

In any event any infirmity which may have existed in the contract was

cured by the enactment on August 12 1958 of Public Law 85 626 72 Stat
574 which amended section 14 of the Shipping Act 46 U S C 812
The dual rate contract arrangement of petitioner was in existence on

May 19 1958 and it is conceded that the conference was one organized
under an agreement approved under section 15 of the Shipping Act by the
regulatory body administering the act Under the circumstances in the
abspnce of any evidence that the regulatory body has disapproved can

celed or modified the dual rate contract form theretofore filed with it on

February 26 1953 by petitioner in compliance with the regulatory body s

General Order 76 directing it to supply complete information as to the
dual rate contract arrangement then in force this court must find the
contract executed by petitioner and respondent valid P 742

More recent support for this conclusion is found in the Report
of the Committee on Merchant Marine and Fisheries to accom

pany H R 6775 on June 8 1961 87th Congo 1st Sess House of

Representatives Report No 498 interpreting Sec 14 Third of
the Act as amended by P L 85 626 in 1958 and P L 86 542 in
1959 as follows

In view of the grave doubts cast by the Supreme Court decision upon thE
legality of the dual rate system and the possible detrimental results to both
American shipping and American foreign commerce legislation was enacted
in the 2d session of the 85th Congress to authorize the continuation in fo rce

of any existing dual rate contract arrangement until June 30 1960 em

p asis supplied

The arrangement of Far East and Mediterranean was in use

by members of the Conference on May 19 1958 The Confer
ences were organized under agreements approved under Sec 15 of
the Act Sec 15 requires an order if the Board is to disapprove an

agreement The standards for determining the lawfulness of
an arrangement set forth in Sec 15 are 1 is the arrangement
unjustly discriminatory or unfair as between shippers and car

riers 2 does the arrangement operate to the detriment of the
commerce of the U S and 3 is the arrangement in violation of

the Act

We have found that the arrangements of Mediterranean and
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Far East are embodied in arrangements heretofore approved by Iithe Board and in use by the members of the conferences on May
19 1958 The question now is whether we should disapprove or j
modify these arrangements by revoking our prior approval I

i

On the present record no independent common carrier by wa I
tel is complaining of the retaliatory or predatory effect of the

arrangement Instead as shown in complainant s memoran

dum in recent oral argument before us and in the exceptions
and replies filed after the Isbrandtsen decision it is argued by
a group of shippers that the historically established trade prac

tices are contrary to public policy and were outlawed by Con

gress in Sec 14 of the Act The Supreme Court however only
found that the arrangement of the Japan Atlantic and Gulf

Freight Conference used the shippers contract and its dual

rates as a predatory device and as evidence thereof referred to

a shippers exclusive patronage contract containing oppressive
conditions The Court stated the dual rate contracts here

require the carriers to carry the shipper s cargo only so far as

their regular services are available rates are subject to reas

onable increase within two calendar months plus the unexpired
portion of the month after notice of increase is given e ach

member of the Conference is responsible for its own part only
in this Agreement the agreement is terminable by either party
on three months notice and for a breach the Shipper shall pay

as liquidated damages to the Carriers fifty pel centum 50Yc
of the amount of freight which the Shipper would have paid had

such shipment been made in a vessel of the Carriers at the Con

tract rate currently in effect Until payment of the liquidated
damages the shipper is denied the reduced rate and if he violates

the agreement more than once in 12 months he suffers cancel

lation of the agreement and the denial of another until all liqui
dated damages have been paid in full The shippers contracts

in this record are similar to the shippers contracts before the

Supreme Court

Because of this similarity with the contracts in this record and

the Court s inference therefrom that such an oppressive contract

plus a dual rate system constitutes a predatory device it is ar

gued that we should hold that the actions of Mediterranean and

Far East violate Sec 14 although as far as this record is con

cerned there is no evidence whatever that the carrier s actions

in adopting the shippers contract and the dual rate was directed

at any other carrier
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The circumstances of this case are that the shippers contract

was asked for by the shippers themselves The contract was

not adopted as an anti outside carrier device but as an accom

modation to shippers desiring stable conditions in the trade which

would give them assured service at reasonably firm and level

rates for predictable periods We find no evidence in this record

to show that the drafting and tender of the shippers contract or

that the rate differential established in the published and filed

tariffs was a competitive device was designed to stifle outside

competition or even had this effect No carrier introduced any

evidence to this effect

The absence of substantial non conference liner competition
and the absence of any complaint by carriers in independent non

conference liner service and the circumstances under which cot

ton shippers negotiated the exclusive patronage contracts leads

us to conclude that the arrangement herein was not unjustly dis

criminatory or unfair between shippers and carriers was not

retaliatory did not stifle outside carrier competition and does

not violate the Act

The Examiner has found that the differentials in rates of each

conference are not discriminatory or unfair or detrimental to
the commerce of the U S or in violation of the Act We have

reviewed the record of the facts on which this finding is based

have no disagreement therewith and concur with the Examiner s

finding
In view of the history of the exclusive patronage contract

and rate differential arrangements we conclude that such ar

rangement does not operate to the detriment of the commerce

of the U S We conclude further that the dual rate and exclus
ive patronage contract herein was not a resort to other discrim

inatory or unfair methods against the shipper complainants
herein in violation of Sec 14 of the Act We find no reason to

disapprove the agreements of Far East and Mediterranean here

tofore filed with the Board

We conclude further that system and rates thereunder are

not unduly and unreasonably prejudicial and disadvantageous to

persons in violation of Sec 16 of the Act and are not unjustly
discriminatory between shippers and unjustly prejudicial to ex

porters of the United States in violation of Sec 17 of the Act as

claimed in respondents complaints
The complainants also asked for reparations based on viola

tions of the Act

II

6 F M B



446 FEDERAL MARITIME BOARD
I
IThe facts showing that APL East Asiatic Maersk and NYK

gave Isbrandtsen the lower contract rates without the necessity
for a contract and then in August and September other confer

ence members demanded the payment of non contract rates es

tablished that Isbrandtsen was discriminated against by States
Marine and Waterman in violation of Sec 17 of the Act Sec 17
forbids any common carrier by water in foreign commerce from

charging any rate which is unjustly discriminatory between ship
pers States Marine and Waterman as members of Far East
failed to extend to Isbrandtsen the same rates which other con

ference members had granted earlier

Respondents claim that Isbrandtspn is not a shipper and there
fore cannot claim that he has been discriminated against as a

shipper Isbrandtsen s name appears as the shipper on the bills
of lading in evidence signed by the masters of respondent s ships
the cargo described ther on was taken aboard and transported
and Isbrandtsen s freight payments as shipper were accepted
Isbrandtsen s name also appears on all other shipping doc

uments As a shipper Isbrandtsen tried to get a contract and

contract rates but was refused both At the same time States

Marine and Waterman were carrying the same kind of cotton

for other shippers at contract rates under identical conditions
States Marine and Waterman refused to give Isbrandtsen simi
lar rates As a result of these actions Isbrandtsen was charged
a rate which was unjustly discriminatory between shippers Is

brandtsen showed further that it incurred expenses lost profits
and suffered damage to the extent of its out of pocket expenses

at the result of the denial of a contract and payment of the higher
rates Eden Mining v Bluefields at 1 U S S B 41 1922 Re

spondents did not prove any mitigating factors affecting
Isbrandtsen s damage although the burden was on them to do so

Roberto Hernandez Inc v Arnold Bernstein Etc 116 F 2d 849

2nd Cir 1941 cert den 313 U S 582 1941

Kempner and Galveston signed a shippers contract on Feb

ruary 7 1950 and terminated their contract September 25 1950

effective 90 days later on December 24 1950 as shown Unlike

Isbrandtsen no new contract was requested These respondents
were never unjustly refused a contract rate Consequently for

shipments made during and after January 1951 Kempner and

Galveston could not claim status as contract shippers and were

not discriminated against Kempner and Galveston were not
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given the lower contract rates during any period when they did

not have a contract

Texas Cotton never had a shippers contract with either Medi
terranean or Far East Kempner in the only Far East shippers
contract it had did not list Texas Cotton as a subsidiary affiliate
or parent company No contract existed at any time on which
Texas Cotton either assumed the obligations to patronize the con

ference exclusively or acquired the right to ship at the lower
contract rates either independently or as a subsidiary This re

spondent wasnever unjustly refused a contract rate

Since none of the complainants in Dockets No 732 733 734
and 735 could validly claim status as contract shippers nor ever

received contract shippers rates during a period when they did
not have a contract there has been no discrimination against such

complainants
1sbrandtsen s claim for reparations under Sec 22 of the Act has

been found to be the result of discrimination We have recently
held that overcharges and discriminations have quite different

consequences as far as reparation is concerned A different
measure of recovery applies where the shipper has paid the ap
plicable rate non contract and sues upon the discrimination

caused by other shippers having to pay less or by being unjustly
refused the contract rate Swift Co and Swift Co Packers
v Gulf South Atlantic Havana SS Co et al 6 F M B 215

1961 In the Swift case thecomplainantwas given the op

portunity to prove its damages at a further hearing Although
the basis for the decisions are the same such further proceed
ing is not necessary here because Isbrandtsen has only asked
for the sum of 5 455 with interest from re pondent States
Marine Corp of Delaware and 1 232 28 with interest from
the respondent Waterman SS Corp In the Swift case com

plainants had asked for reparations and other relief as a result
of the damage suffered from the enforcement by the conference of

certain contract provisions against Swift Accordingly States

Marine and Waterman will be ordered to pay to complainant 1s
brandtsen on or before 60 days from the date of our Order 6 687
28 with interest at the rate of 6 per annum on any amount un

paid after 60 days as reparation from the injury caused by the

respondent s violation of Sec 17 of the Act

We have reviewed the record as well as the conclusions of the

Supreme Court in the second Isbrandtsen case and the subse

II
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quent relevant Acts of Congress Under the circumstances it is

not considered that the motion of respondents other than Isth

mian Steamship Company to remand the record and the rec

ommended decision to the examiner with the directions to rule
on additional findings should be granted The motion will

be denied

After due investigation and hearing our conclusions in respect
to the five complaints are as follows

1 Complainant Isbrandtsen in Docket No 726

a has proven its complaint of a violation of Sec 17 of the

Act by States Marine Corp of Delaware a common carrier by
water and shall be paid on or before 60 days from the date of

our order herein with interest at the rate of 6 per annum for

every day after such 60 days until paid the sum of 5 455 as

reparation for the injury caused by said violation

b has proven its complaint of a violation of Sec 17 of the

Act by vVaterman SS Corp a common carrier by vater and

shall be paid on or before 60 days from the date of our order

herein with interest at the rate of 6 per annum for every day
after such 60 days until paid the sum of 1 232 28 as reparation
for the injury caused by said violation

c has not established that respondents should be ordered to

cease and desist from using the exclusive patronage dual rate

contract non contract system or such contracts with shippers
or from using the spread and differential of four dollars 4 00

per ton and any other spread or differential between contract

and non contract tariff rates or participating in such contracts

d is not entitled to any other additional and further relief

2 Complainant Kempner in Docket No 732

a has not proven its complaint of a violation of the Act by

Lykes Bros SS Co Inc

b has not proven its complaint of a violation of the Act by
Kerr Steamship Company

c has not proven its complaint of a violation of the Act by
States Marine Corporation of Delaware

d has not proven its complaint of a violation of the Act by
Societa Italiana de Armamento SIDARMA

e has not proven its complaint of a violation of the Act by

Compania Maritima del Nervion

f has not proven its complaint of a violation of the Act by
Societa Anonima N avigazione Alta Italia Ltd Genoa Creole

Line
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g has not established that respondents should be ordered

to cease and desist from the violations of the Act complained of

or from using a dual rate contract non contract type of tariff

involving a spread or differential now being charged or any other

differential or charge which will not be available to contract and

non contract shippers alike

h is not entitled to any other and further relief

An order dismissing the complaint will be entered

3 Complainant Kempner in Docket No 733

a has not proven its complaint of a violation of the

Act against Lykes Bros Steamship Co Inc

b has not proven its complaint of a violation of the Act by
States Marine Corp ofDelaware

c has not proven its complaint of a violation of the Act by
Kokusai Lines Joint Service

d has not proven its complaint of a violation of the Act by
Mitsui Steamship Co Ltd

e has not proven its complaint of a violation of the Act by
Kawasaki Kisen Kaisha Ltd

f has not proven its complaint of a violation of the Act by
Nippon Yusen Kaisha Ltd

g has not proven its complaint of a violation of the Act by
Fern Ville Far East LinesjBarber Fern Ville Lines Fearnley

Eger and A F Klaveness Co AjS
h has not established that respondents should be ordered to

cease and desist from the violations of the Act complained of or

from using a dual rate contractjnon coI1tract type of tariff in

volving a spread or differential now being charged or any other

differential or charge which will not be available to contract

non contract shippers alike

i is not entitled to any other and further relief

An order dismissing the complaint will be entered

4 Complainant Galveston Cotton Co in Docket No 734

a has not proven its complaint of a violation of the Act by

Lykes Bros Steamship Co Inc

b has not proven its complaint of a violation of the Act by
Nippon Yusen Kaisha Ltd

c has not proven its complaint of a violation of the Act by
Fern Ville Far East LinesjBarber Fern Ville Lines Fearnley

Eger and A F Klaveness Company AjS
d has not proven its complaint of a violation of the Act by

Waterman Steamship Corp
6 F M B
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e has not proven its complaint of a violation of the Act by
Kokusai Lines Joint Service

f has not proven its complaint of a violation of the Act by
Mitsui Steamship Company Ltd

g has not proven its complaint of a violation of the Act by
States Marine Corp ofDelaware

h has not established that respondents should be ordered to

cease and desist from the violations of the Act complained of or

from using a dual rate contract non contract type of tariff in

volving a spread 01 differential now being charged or any other

differential or charge which will not be available to contract and

non contract shippers alike

i is not entitled to any otherand further relief
An order dismissing the complaint will be entered

5 Complainant Texas Cotton Industries in Docket No 735

a has not proven its complaint of a violation of the Act by
Lykes Bros Steamship Co Inc et al

b has not established that respondent should be ordered to

cease and desist from the violations of the Act complained of or

from using a dual rate contract non contract type of tariff in

volving a spread 01 differential now being charged or any other

differential or charge which will not be available to contract

and non contract shippers alike

c is not entitled to any otherand further relief

An order dislnissing the complaint will be entered

6 F M B
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ORDER

At a Session of the FEDERAL MARITIME BOARD held

at its office in Washington D C on the 4th day of August 1961

No 726

ISBRANDTSEN Co INC

V

STATES MARINE CORPORATION OF DELAWARE ET AL

No 732

H KEMPNER

V

LYKES BROS STEAMSHIP CO INC ET AL

No 733

H KEMPNER
V

LYKES BROS STEAMSHIP CO INC ET AL

No 734

GALVESTON COTTON COMPANY

V

LYKES BROS STEAMSHIP CO INC ET AL

No 735

TEXAS COTTON INDUSTRIES

V

LYKES BROS STEAMSHIP CO INC ET AL

These proceedings being at issue upon complaints and

answers on file and having been duly heard and submitted by the

parties and full investigation having been had and the Board

6 F M B
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on the date hereof having made and entered of record a report
containing its conclusions and decision thereon which said re

port is hereby referred to and lnade part hereof

It is Orcle1 ed as follows
1 That respondent States Marine Corporation of Delaware

be and it is hereby notified and directed to pay unto complainant
Isbrandtsen Co Inc of 26 Broadway New York 4 New York

on or before 60 days from the date hereof 5 455 with interest

at the rate of 6 per annum on any amounts unpaid after 60 days
as reparation for the injury caused by respondent s violation of

Sec 17 of the Shipping Act of 1916 as amended

2 That respondent Waterman Steamship Company be and

it is hereby notified and directed to pay unto complainant 1s

brandtsen Co Inc of 26 Broadway New York 4 New York on

or before 60 days fron1 the date hereof 1 232 28 with interest at

the rate of 6 pel annun1 on any amounts unpaid after 60 days

as reparation for the injury caused by respondent s violation of

Sec 17 of the Shipping Act of 1916 as amended and

3 That the motion of the respondents other than Isth

mian Steamship Company to remand the record and rec

ommended decision to the examiner with directions to rule on

additional findings be and it is hereby denied

The proceedings arE dismissed

By the Board

Sgd THOMAS LISI

Sec retu y

Ii F M 8
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INDEX DIGEST Numbers inparentheses following citations indicate pages onwhich the particular subjects are considered ABSORPTIONS See also Proportional Rates Shipper and carriers violated section 16of the Shipping Act of 1916 where they agreed that carrier would absorb difference between shipper scost of delivery of explosives toSan Francisco loading point and cost of delivery at Blake Island Wash this was interpreted byparties tomean that carriers could absorb cost of inland movement less costs toshipper of moving property from DuPont Vash toBlake Island and shipper advised carriers that this amount was 1096although itscosts were actually inexcess of that figure and the shipper knew the facts about itscosts Shipper knowingly and willfully bymeans of false billing obtained transportation at less than applicable rates byanunfair or unjust means and carriers knowingly allowed this Carriers were not unaware of the facts although they may not have known the precise amount involved Absorption or Equalization onExplosives 138 149 151 Carriers cannot avoid responsibility for allowing ashipper toobtain trans portation for property at less than regular rates bythe unjust or unfair means of paying the shipper far inexcess of anagreed reimbursement inviolation of section 16of the Shipping Act of 1916 byclaiming ignorance of obvious facts Tothe extent of excessive reimbursement the carriers subjected other shippers tounreasonable prejudice or disadvantage inviolation of section 16First and charged arate discriminatory asagainst other shippers inviolation of section 17of the Act Id150 There carriers deliberately or through calculated ignorance allowed them selves tobesidetracked inthe search for acost figure instead of pointing out tothe shipper the true meaning of areimbursement agreement inconnection with absorption of the cost of inland movement of explosives with the result that the carriers allowed the shipper toobtain adiscriminatory rate the case was not one of inadvertence Itinvolved such adisregard of the facts of the tariff regulation astoamount toanintent and aknowing scheme toviolate sections 16and 17Id150 151 ADMINISTRATIVE PROCEDURE ACT See Practice and Procedure ADVERTISEMENTS See Agreements under Section 15Common Carriers AGREEMENTS UNDER SECTION 15See also Brokerage Contract Rates Forwarders and Forwarding Agreements required tobefiled Legislative history of the Shipping Act of 1916 makes itclear that Congress was interested inoral understandings tacit agreements and gentlemen sagree ments between common carriers bywater such asthose herein involving fixing and regulating rates The purpose of section 15of the Act was toplace incustody of the Board information and proofs which itcould review and analyze todetermine whether the requirements of the section were being followed with 455



456 INDEX DIGEST respect todiscrimination unfairness or detriment tothe commerce of the United States Since the respondents had not put inthe Board shands evidence of understandings towhich they were parties or towhich they conformed the complaint of aviolation of the requirement insection 15astofiling agreements relating tofixing or regulating transportation rates was proven Oranje Line vAnchor Line Ltd 199 208 209 The provisions of section 15of the Shipping Act of 1916 requiring the filing of agreements relating toallotment of ports the restriction or regulation of the number and character of sailings between ports and toexclusive preferential or cooperative working arrangements ere proven tohave been violated where noevidence of such agreements was ever filed with the Board and such agreements were shown tohave been carried out ld210 Where subsequent toapproval bythe Board of anagreement between carriers inthe North Atlantic Baltic Trade toalternate their Swedish and American flag sailings and of anamendment providing for anincrease insailings from time totime asmight bemutually agreed tocarry out the purpose of the agreement astoaneven distribution of freight alternate sailings were dis continued the changes inoperating pattern were consistent with the parties undertakings and were operating matters comparable tocurrent rate changes which need not befiled Correspondence between the officers of the lines concerning the desire and intention of the American line toinstitute amonthly sailing from Gothenburg Sweden with the time of the month tobedecided upon after consultation was merely animplementation of the basic agreement Unapproved Section 15Agreement North Atlantic Baltic Trade 320 321 322 Approval of agreements Where aconference has filed and obtained approval of anagreement and filed transcripts of minutes of itsmeetings showing agreement among itsmembers for adoption of the dual rate system and filed tariffs containing dual rate provisions the conference has filed anagreement pursuant tosection 15for which approval isrequired When the Board took noaetion itsapproval was neither subsequent nor retroactive but existed at the time itaccepted the tariff changes showing the dual rates and did not disapprove the results of the meetings and the tariff revisions byorder Section 15authorizes the Board todisapprove byorder but not approve byorder Limitations of staff compelled the use inthe past of the technique of tacit approval Isbrandtsen Co Inc vStates Marine Corp of Delaware 422 434 435 Arbitration decisions effect of There isnoprovision inthe United States Arbitration Act which limits the authority of the Board tointerpret afreighting agreement todetermine whether itisamodification of anapproved conference agreement Arbitration decisions are not binding onthe Board Swift Co vGulf and South Atlantic Havana SSConference 215 222 Evidence of existence The significance of joint notices issued bysteamship lines relating tothe number and character of sailings between ports was not that they involved joint advertising which byitself does not justify finding that the action was taken pursuant toagreement but that the information contained inthe notices required cooperative arrangements tocarry out the commitments made tothe public Oranje Line vAnchor Line Ltd 199 209



INDEX DIGEST 457 Carriers joint advertising of services does not justify per seafinding bythe Board that cooperative working arrangements exist but inthis case the infor mation contained insuch advertisements showed that cooperative arrangements were necessary tocarry out the commitments made tothe public and that such commitments required activity going far beyond that which occurred simply asaresult of respect bycarriers for the historic position of each line inaport Id209 210 Carriers must have had explicit understandings among themselves astocooperative activity toregulate sailings between allotted ports and astodistribu tion of revenues and sharing of expenses where their advertisements and schedules bespoke mutual understandings astoallotment of ports printing and timing of schedules and destination and other services toports departures and arrivals from allotted ports were inaccordance with public notice and use of berths loading of cargo and allocation of revenues and costs required coordi nated activit 7which could only beaccomplished byapolicy of cooperation followed byarrangements made at the managerial level byparticipating carriers Id209 210 Where carriers denied that they had entered into anagreement but the evi dence showed that departures and arrivals of ships from allotted ports inaccordance with ajoint notice the use of berths the loading of cargo and the allocation of revenue all required coordinated activity which could only beaccomplished byapolicy of cooperation followed byarrangements made at the managerial level the complaint of aviolation of section 15astothe filing of agreements relating tothe allotment of ports the restriction or regulation of the number and character of sailings between ports and exclusive preferential or cooperative working arrangements was proven ld209 210 Yhere carriers passed ships from one company toanother toenable each tocarry cargo toports each served there was nobreak inthe pattern of exclusive and preferential service from various ports noinference of independent opera tion was possible mutual agreement was essential tothe effective accomplish ment of the operations shown of record and one carrier sofficer stated that service was operated inconjunction with others and toavoid treading onothers toes the conclusion isinescapable that agreements existed among the carriers ld210 Modincation of agreements Tothe extent any interpretation of afreighting agreement extended itsscope beyond that allowed bythe authorized conference agreement the freighting agreement would modify the conference agreement and would beanew section 15agreement Such modified agreement isunlawful until itisfiled and the Board approves itTherefore the meaning of the freighting agreement was properly inissue before the Board since respondents were saying that adecision upon arbitration between the shipper and the conference was more than just afinding that the shipper violated the freighting agreement because the arbitrators must first have found the existence of anobligation tobeviolated Thus the arbi trators decision was afinal opinion that the freighting agreement was not amodification of the conference agreement but aninterpretation of what had existed all along Ifthe provision isamodification the arbitrators decision isafinal opinion that the arbitrators not the Board may approve the provision and may goontofind ithas been violated Only the Board may approve agree ments or modifications Swift 00vGulf and South Atlantic Havana SSConference 215 221 222



458 INDEX DIGEST Where the language of anapproved conference agreement relating toship ments toCuba from named Gulf and Atlantic ports was clear anattempt toextend itsterms toshipments from St Louis Mo byaninterpretation bythe conference was ineffect afundamental modification of the scope of the agreement and of itsterms and conference members were guilty of violating section 15infailing tofile immediately with the Board atrue copy or memoran dum of such modification rd223 224 Provision of conference agreement authorizing dual rates for stabilization purposes and the absence of aprovision containing any limitation upon the Conference scontract rate authority interms of origin of cargo mode of trans portation toports served bythe Conference or inany other terms did not justify the conference innot filing amodification of the agreement which extended itscoverage toaninland port St Louis not named inthe agreement The Gulf and South Atlantic ports and Havana Cuba ports provision inArticle 1coupled with the meaning of such ports inArticle 15and the statement inthe opening clause of the agreement that nothing herein shall beconstrued toextend the provisions of this Agreement toports or territories other than asdescribed herein constituted such alimitation Id224 Rates and Tariffs Transportation rates were fixed and regulated where carriers distributed copies of atariff among themselves and quoted rates toshippers exactly asthey appeared therein the tariff was not onfile anywhere the rates used were uniform even when they differed onone or two occasions from the tariff rates carriers advertisements asked shippers tocall anyone of them for rate information and noevidence of any agreement for such fixing and regulating of rates was filed with the Board Oranje Line vAnchor Line Ltd 199 208 Carrier which quoted proposed tariff rates under agreement not filed with Board but which did not participate inany of the joint services of other carriers through anexchange of ships or cooperative sailing arrangements has not violated section 15of the Shipping Act of 1916 insofar asitrelates toagreements for alloting ports restricting or regulating sailings and providing for exclusive pref erential or cooperative arrangements rd213 Scope of agreements The scope of any freighting agreement isnecessarily limited bythe agree ments between common carriers bywater or other persons subject tothe Act which are filed and approved asrequired bythe first sentence of section 15of the Act Swift Co vGulf and South Atlantic Havana SSConference 215 223 Where there isacontinuous movement of cargo shipped inthe same barge from St Louis Mo toCuba neither the change from river toocean tugs at the port of New Orleans nor atemporary halt inthe barge movement converts the cargo toashipment from anocean port soastorequire compliance with the provisions of aconference agreement covering only shipments from ocean ports rd224 225 AGREEMENTS WITH SHIPPERS See Contract Rates ARBITRATION See Agreements under Section 15BILLS OF LADING See Classifications Forwarders and Forwarding BILLS OF LADING ACT See Forwarders and Forwarding BOOKING See Terminal Facilities BROKERAGE See also Forwarders and Forwarding



INDEX DIGEST 459 Abroker isanagent employed tomake contracts between others for acompen sation commonly called brokerage Abroker may act asagent for his customer only under anexpress or implied contract His right torecover commissions must bepredicated onacontractual relation Freight Forwarder Investigation 327 347 Carriers agreements prohibiting or limiting brokerage are subject tothe Board sjurisdiction under section 15incircumstances where itisshown that payments bycarriers toforwarders are utilized bythe carriers asacompetitive device since section 15specifically authorizes approval of agreements regulating competition between carriers Id358 Brokerage payments bycarriers toforwarders who render freight forwarding service toshippers are voluntary payments made bythe carriers asacompetitive device toattact traffic or asaprotective device toprevent diversion of cargo over which the forwarders have control of routing The resultant violations of sections 16and 17of the Shipping Act must becurbed byimposing arule pro hibiting such payments AUprior contrary findings are overruled Id362 364 The provisions of the rule relating tobrokerage payments are not intended toprohibit the payment of brokerage inthose instances where the recipient has noother connection with the cargo than toperform the true functions of abroker Id365 366 BROKERS See Brokerage CLASSIFICATIONS See also Tariffs Volume Rates Indetermining the proper tariff classification of articles the starting point should bethe manufacturer scatalogue sales efforts and common understanding astowhat the manufacturer shipper had for sale Such common understanding ilreached byastudy of the essential characteristics of articles Misclassifica tion and Misbilling of Glass Articles 155 158 The essential character of articles isnot changed bypossible other use and such possible use isnot alawful basis for adifference infreight charges This isparticularly true inthe present case where tumblers classified asempty jars or jugs instead of glassware were not shown tohave been sold for packaging but were sold astable glass yare Id159 Drinking glasses notwithstanding any adaptability ascontainers when capped are more correctly described bycommon usage astumblers rather than jars The controlling use asadrinking glass determines the correctness of the tumbler classification The jars classification used todescribe tumblers was factually incorrect Drinking glasses or tumblers were falsely classified asjars Id159 False classification resulted inthe billing and payment of alower freight rate than would have been applicable totumblers and glassware Tothe extent the billing depended onthe classification for itscorrectness ittoo was false Sec tion 16isviolated byshippers and forwarders ifthe false classification and the false billing were knowingly and willfully made Id159 Shipper and freight forwarder obtained transportation at less than the rate and charge otherwise applicable where they knew of avariance between what was being shipped and what was described inbills of lading calling attention tosection 16the variances were willfully created the tariff was studied and aclassification chosen giving the lowest rate and the improper description was consistently and continually chosen The choice involved willfully ignoring aprinted warning aswell asamore descriptive classification of the articles



460 INDEX DIGEST shipped with full knowledge of the characteristics and normal use of the articles and of the proper classification therefor Id160 161 Section 16isviolated bycommon carriers bywater ifthey allow any person toobtain transportation for property at less than the regular rates or charges then established and enforced onthe line of such carriers bymeans of false billing or false classification Toallow aperson todosomething means toapprove or tosanction anact or tosuffer something tobedone byneglecting torestrain or prevent Id161 162 Descriptions of commodities inexport declarations donot necessarily conform tothose intariffs and itispossible tocheck adeclaration against abill of lading and not find aninconsistency when infact there isafalse classification Never theless the declaration isauseful guide tovariances indescriptions of property andcan lead todiscovery of amisclassification Id164 That there isnolawor regulation requiring comparison byacarrier of docu ments describing articles shipped isnot essential or material indetermining whether section 16of the Shipping Act of 1916 has been violated since the car rier sliability isnot for violation of anonexistent lawor regulation but for allowing illegal transportation byawanton disregard of duty Id166 Abackground of widespread false billing need not always beshown asanessential ingredient inanoffense under section 16of the Shipping Act of 1916 Id166 Carriers violated section 16of the Shipping Act of 1916 when they allowed shipper toobtain transportation of articles at less than the applicable rate estab lished and enforced bythem asaresult of ineffective office procedures total reliance onshippers for discovery of the truth and failure toinspect cargo when alerted Id166 Carriers cannot avoid responsibility under section 16of the Shipping Act of 1916 byinaction ineffective internal procedures and inexpert personnel Intent toavoid such duty will beinferred from the carriers refusal torely ontheir own processes of discovery and ontheir own personnel and from placing of complete reliance onshippers or forwarders who have anincentive tocon ceal this constitutes awillful and knowing means toavoid discovery of the truth which isanunjust and unfair means under section 16Id166 Use byacarrier of atariff classification of forms fibre for fibre tubes rather than conduits fibre was reasonable where the essential characteristics of the product asunderstood bythe shipper more closely fitted the carrier sclassification although the bill of lading description was fibre conduit and the product had some use assuch but was not soadvertised or sold Raymond International IncvVenezuelan Line 189 190 192 Shipper aprinter and manufacturer of composition books business blanks receipt books and other school and business paper products was guilty of false billing within the meaning of section 16of the Shipping Act Of 1916 where such goods were described asprinting paper for the purpose of obtaining lower freight rates Rubin Rubin Rubin Corp 235 239 Where ashipper with full information about the article shipped after study ing the tariff chooses animproper description consistently and continually byignoring amore descriptive classification and where ashipper knows of the varia nce between what isbeing shipped and what has been described such shipper knowingly and willfully obtains transportation bywater for property at less than rates or charges otherwise applicable bymeans of afalse classifica tion Id239



INDEX DIGEST 461 Where ashipper has doubt astothe proper tariff designation of his com modity hehas aduty tomake diligent and good faith inquiry of the carrier or conference publishing the tariff Resort toadefinition of anarticle which does such violence tothe clear meaning of the tariff at best manifests such anindifference and lack of care inconstruing the tariff astoconstitute adeliberate violation of section 16Apersistent failure toinform one sself bymeans of normal business resources might mean ashipper or forwarder was acting knowingly and willfully Indifference onthe part of shippers istanta mount tooutright and active violation and diligent inquiry must beexercised byshippers and forwarders Id239 240 Shipper isnot exonerated from willful conduct tending toobtain lower rates byfalse billing byfact tha thewas attelllpting tomeet unfair competition of others doing the same thing Id240 Shipper obtained lower rates bymeans of false billing knowingly and willfully where itwas found that for awhile shipper correctly classified itsproducts inbills of lading inaccordance with the tariff and paid the correct charges and after hefound out that hewas losing business because of high freight misdescribed the products toget alower freight rate inthe meantime continuing tohave the cartons containing his product correctly stenciled and toprepare invoices with accurate references towhat they were Id240 Shipper schoice inthe preparation of inaccurate bill of lading involved willful and knowing conduct where though hemight not bewell informed about the preparation of the bill of lading heknew that hewas not shipping mer cha ndise asdescribed and made noeffort toobtain enlightenment about the obvious discrepancy between the description and both the facts and the correct description hesaw onthe invoices Id241 Forwarder sconduct inforwarding misdescribed goods was willful where itwas expert inpreparing shipping documents same goods had been shipped under different designation calli ngfor higher freight rate when there was achange indescription but nochange inproduct forwarder conformed tothe change without inquiry and where though the incorrect classification was adopted for the purpose of obtaining lower freight rates the goods were properly classified for the purpose of statistical dassitkation of cOlllmodities exported from the United States Id241 242 unquestioning reliance bacarrier onshippers for the truth astoinforma tion onbills of lading isnot enough here for yea rsstencils onboxes accurately and properly described their contents tothe carrier the carrier was bound toinquire why such stencils rema ining the saIll the description inthe bill of lading calIed for alower freight rate ld243 Where 1shippers and their forwarders falsely classified dried diatomaceous earth obtained from mi nes of di 1tomaeeons silica assilica onbills of lading thus obtaining alower rate for transportation 2the products are distin gui shable Illainly bytheir densities sotInt silica stows at 35to40cuftper ton compared to150 to160 cuftfor din tOlllaceous enrth3the carriers written tariff descriptions which when the dispute arose did not contain ameasurement factor were not made available and requests toexamine the tariffs were refused 4thBureau of Cnsns authoriz dasilica description ineXllort declarations for diatolllaeeom l1thand at the same time used acode n1lI1l1 rcoveri ngdia toma eeons arthanel products 1nd5the eaITiers meager verb 11sta tenl nts 1bont the tariffs togeth rwith thl known high silica content of the product shipped ere sufficient tocreate unambiguity inthe minds of the shippers the shippers and forwarders did not knowingly and will



462 INDEX DIGEST fully misclassify inviolation of section 16of the Act Misclassificatian of Diatomaceous Earth asSilica 289 296 298 Where the precise classification of aproduct asearth ar silica could bedeter mined anly bymicroscopic analysis the carrier safficial was concerned only with establishing acompensatory rate for shipping the product diatomaceous earth the official was confused byvariaus descriptions furnished tohimbut when the confusion was brought tohis attention hetaak steps pramptly tohave the product investigated and the rate adjusted the carrier inallowing transporta tian af the praduct at less than the regular established rate did nat show awanton disregard of itsduty toexercise reasonable diligence tocallect applicable rates such astoamount toanintent tocollect less than applicable rates How ever carriers should take more care inmaking definitions clear and precisely descriptive af the commadities covered and inspecifying rates applicable theretO Id299 COMMON CARRIERS Who iscommon carrier Asteamship line was operating asabona fide camman carrier between Cali fornia and Hawaii fram 1935 to1938 when itmaintained itsown offices held itself out tothe public issued itsawn tickets and bills af lading paid itsown claims filed itsown passenger tariff and carried passengers and cargO although under anagreement with another line itcarried passengers and cargo asagent and paid half the gross domestic revenue tothe ather line did not advertise for or solicit cargo or passengers turned inquiries for transportation over tothe other line and did not have acargo tariff onfile due apparently toanoversight American President Lines Ltd Hawaii Passenger Service 69Carriers which through the medium af conference tariffs 1hold themselves out totransport explosives and establish rates applicable theretO subject only tosuch restrictive conditions asare required bythe cargO 2apply the restric tive conditions alike toaUshippers 3enter into nospecial cantracts for such cargo and 4transport the explosives at tariff rates and inaccordance with tariff conditions are common carriers Acommon carrier issuch byvirtue af his occupation not byvirtue of the responsibilities under which herests Absorption or Equalization onExplosives 138 148 Acarrier may bebath acommon and acontract carrier but not however onone vessel onthe same voyage Id148 Where respondent claimed itwas not acommon carrier onthe grounds that itsadvertisements showed that itwas alaading braker and that the conference secretary testified that itwas nat cansidered acammon carrier but respondent sadvertisements did not indicate itsstatus asaloading braker until after the complaint was filed itappeared tohave held itself aut tothe public asacommon carrier itadvertised itsschedule for anentire season for four ships which were passed between campanies and while the evidence was nat entirely clear the preponderance of unrepudiated evidence showed that itwanted tobeknown asthe carrier of shippers goods tendered toitrespondent was show ntobeacom mon carrier bywater Oranje Line vAnchar Line Ltd 199 211 212 Anonvessel carrier which bythe terms of itsbill of lading and agreement with the vessel carrier does not assume sole responsibility tothe shipper for the safe water transportation af shipments but isinstead aforwarding agent for the convenience of the shipper insofar asthe water transportatian part of the journey isconcerned does not come within the definition of acommon carrier bywater Determination of Camman Carrier Status 24254



INDEX DIGEST 463 The term common carrier isnot defined bythe Shipping Act but the legisla tive history of the Act indicates that the person toberegulated isthe common carrier at common lawOne who holds himself out tocarry for hire the goods of those who choose toemploy himld251 Common carrier status does not depend onownership or control or means of transportation but rather onthe nature of the undertaking with the business served Where complete responsibility for the safe transporta tion and delivery of goods entrusted from time of receipt from the shipper toarrival at ultimate destination isassumed common carrier status exists Id251 252 Anexpress company isnot acommon carrier bywater although itacts asaprincipal and not asagent for the shipper insofar asthe water transportation part of the journey isconcerned unless itisshown that although itdisclaimed liability tothe shipper for that part of the journey the disclaimers of liability are invalid or liability isotherwise imposed bylawAssumption or attempted assumption of liability should not besole test of common carrier bywater status The actual existence or imposition of liability isalso asignificant factor Actual liability asacommon carrier over the entire journey including the water por tion isessential Id255 256 Aperson who holds himself out byestablishment and maintenance of tariffs byadvertisement and solicitation and otherwise toprovide transportation for hire bywater ininterstate or foreign commerce assumes responsibility for the safe water transportation of the shipments and arranges inhis own name with underlying water carriers for the performance of such transportation whether or not owning or controlling the means bywhich such transportation iseffected isacommon carrier bywater asdefined inthe Shipping Act ld256 257 Express company and freight forwarder assuming full common carrier liability from origin todestination based onvalue of property shipped asdeclared bythe shipper and having eliminated restrictions onor disclaimers of liability contained previously intheir bills of lading are common carriers bywater within the meaning of section 1of the Shipping Act of 1916 insofar asthe water transportation part of the journey isconcerned Determination of Com mon Carrier Status 287 CONTRACT RATES See also Agreements under Section 15Discrimination Jngeneral Aconference agreement or itsmodification which bars shippers of lard bybarge toCuba from the port of St Louis Mo from the benefit of obtaining contract rates onother traffic where conference members donot provide barge service nor any other service from river ports but only service byships froUl ocean ports prevents 1shippers from using the Mississippi River 2river port cities from obtaining cargo for shipment therefrom and 3traffic inlard bybarge transportation when ithas certain economic advantages since ittends tocompel shippers either toforego these advantages and ship lard onconference ships from the ports they serve or astoother traffic toship byconference ships at noncontract rates Consequently such anagreement would besubject todisapproval bythe Board pursuant tosection 15inthat itconstitutes arouting restriction detrimental tothe commerce of the United States and unjustly dis criminatory asbetween shippers or ports Furthermore such anagreement 1subjects particular persons Leshippers and localities ieports toundue prej udice or disadvantage inviolation of section 16second paragraph First and 2involves the demand charge or collection of arate fare or charge which is



464 INDEX DIGEST unjustly discriminatory between shippers or ports inviolation of section 17Swift Co vGulf arid South Atlantic Havana SSConference 215 225 Contentions of conference carriers urged toprove detriment tothe commerce of the enited States ifdual rate contract routing restliction isnot approved that barges will bedamaging totheir business but that their service isbetter anyway exemplifies the contradictions involved inconsidering either one asadominating consideration inastudy of detriments tothe commerce of the Uni ted States The interests and needs of shippers inforeign commerce should dominate where competing methods and new techniques of water transportations are involved Anarrangement would seem tooperate tothe detriment of the commerce of the United States or beunfair asbetween shippers and exporters from the Cnited States and their foreign competitors which prevents the former from having afree choice among competing methods of transportation for cost advantages Anything which impedes such free choice isadetriment tocom merce inthe long run ld226 Dual rate contract obligation requiring shippers tooffer conference members all cargoes toCuban ports including those originating at inland or river ports not served bythe carriers isinconsistent with the decision inContract Routing Restrictions 2CSMC220 The use of barge transportation inthe instant case asopposed toocean going deep draft ships inthe earlier case does not provide any distinction relevant tothe existence of shipper and port discrimi nation under section 15asinterpreted inthe Contract Routing case Since the contract obligation herein has the effect of eliminating St Louis asaport for ocean cargoes which can beput onbarges there the obligation unjustly discriminates against the port of St Louis and isunfair topotential shippers therefrom who have cargo suited tobarge transportation The same facts insofar asthey create discrimination against shippers and ports also involve the demand charge or collection of arate which isunjust inviolation of setion 17bycompelling shippers topay rates based onshipments from the ports served bythe carriers instead of rates from ports and bytransportation methods chosen byshippers ld227 228 Performance of anexclusive patronage contract during atime when the carrier unjustly discriminated against ashipper inthe matter of cargo space and gave undue and unreasonable prejudice or advantage toparticular persons was not avalid excuse for nonperformance of obligations under sections 14and 16of the Act The performance of the contract was the very act which con stituted violations of the sections Sueh conduct had previously been held improper inthe proceeding There can benoquestion of inequity tothe carrier insuch acase Itisthe exduded shir rler who has the equities onhis side not the favored shipper nor the discriminatory and preference giving carrier Philip RConsolo IiFIota rercante Gran olombiana SA262 270 Cnti carriers agree toput rate differentials into erreet and totender shippers exclusi epatronage contracts the arrangement isatrade practice which must bedistinguished from anagreement Vhen cotton shippers requested acontract and the conference agreed tooffer them rate differentials and exclusive patronage contracts agreements ame into heing Ifsuch agree ments iolate any roision of the fhipping Act or erate tothe detriment of Cnited States CommerC lor are unjustly dis riminatory or unfair asbetween carriers and shippers they may belisapprrn edIfthe practice system or arrangement resulting from such agn ements violates any provision of the Act reparations may bawarded under section 22for the injury ifany caused bythe violation Isbrandtsen Co Inc IiStates Ylarine Corp of Dela ware 422 434



INDEX DIGEST 465 Where adual rate contract similar tothat reviewed bythe Supreme Court inIsb1 andtsen was requested bythe shippers themselves there wasnosub stantial nonconference liner competition and nocarriers inindependent non conference liner service were complaining the arrangement was not unjustly discriminatory or unfair between shippers and carriers was not retaliatory did not stifle outside carrier competition and did not violate the Act Vhen inaddition the rate differentials were not discriminatory or unfair or detri mental tothe commerce of the United States or inviolation of the Act such anarrangement does not operate tothe detriment of the commerce of the United States and the conference agreements will not bedisapproved Moreover systems and rates under the agreement are not unduly and unreasonably prejudicial and disadvantageous topersons inviolation of seetion 16and are not unjustly discriminatory between shippers and unjustly prejudicial toexporters inviolation of section 17Id444 445 Elf ect of Public Law 85626 Where adual rate conference agreement did not extend toinland ports not served byconference members and anattempt was made sotoextend itfor the first time onJuly 101958 byaconference interpretation and subsequently byamodification of the agreement the dual rate system covering cargo origi nating from inland ports was not inuse onMay 191958 and thus isnot pro tected bythe amendment of section 14contained inPublic Law 85626 Swift Co vGulf and South Atlantic Havana SSConference 215 229 The dual rate system has never been held tobeillegal inall circumstances As aresult of the Supreme Court sdecision inIsbrandtsen the Board must make precise findings astothe intent and effect of the arrangement which findings are essential toajudicial determination of asystem svalidity under the Act The effect of the amendment of section 14byPublic Law 85626 was toauthorize the continuation inforce of any dual rate arrangement inuse bymembers of aconference onMay 191958 which conference was organized under anagree ment approved under section 15unless and until the Board disapproved or modified the arrangement Isbrandtsen Co Inc vStates Marine Corp of De laware 422 435 443 Retaliation The extension byashipping conference of adual rate system toinland ports not served byconference members isinviolation of section 14where itisshown that itwa used asapredatory device for the purpose of stifling competition bynonconference carriers Swift Co vGulf and South Atlantic Havana SSConference 215 229 Isbrandtsen 356 US481 does not apply only todual rate obligations which stifle independent non conference common carrier or berth operations The language of the decision isnot limited tosuch carriers The decision referred tostifling the competition of independent carriers The sole qualification isfound inthe word independent This means any carrier not aconference memher Acontract carrier carrying cargo bybarge meets this description Ioreover noprovision of the Act or of the Sur reme Court sdiscussion of the Ishrandtsen case makes the direction or ori inof cargoes asignificant factor ininterpreting the lawExtension of dual rate system toinland ports not served byconference members violates section 14rhird of the Act Id229 230 Stability of Rates Stahility of rates isnot anelHl initself Itisasi nificant factor inupholding adual rate system lJut not ajustification for otherwise discriminatory or unfair



466 INDEX DIGEST practices or for other illegal activity Swift Co vGulf and South Atlantic Havana SSConference 215 228 DAMAGES See Reparation DELIVERING OF PROPERTY See Terminal Facilities DETRIMENT TOCOMMERCE See Agreements under Section 15Contract Rates Volume Rates DEVICES TODEFEAT APPLICABLE RATES See Absorptions Classifica tions Terminal Facilities DISCRIMINATION See also Absorptions Contract Rates Forwarders and Forwarding Proportional Rates Rates Filing of Tariffs Volume Rates Acontention that acarrier cannot beaccused of discrimination against aparticular port ifitdoes not serve the port was considered and rejected inBeaumont Port Commission vSeatrain Lines Inc 3FMB 556 onthe ground that injury tothe port adversely affected byequalizing proportional rates iscaused directly bythe action of the carrier establishing such rates and ispro scribed bystatute Proportional Commodity Rates onCigarettes and Tobacco 4855Where ashipper was given the lower contract rates without the necessity for acontract byseveral conference members and later other conference members demanded payment of noncontract rates the shipper was discriminated against bythe latter carriers inviolation of section 17of the Act which forbids acarrier from charging arate which isunjustly discriminatory between shippers Isbrandtsen was discriminated against asashipper since itsname appeared onbills of lading asthe shipper the cargo described onthe bills of lading was taken aboard and transported and ISbrandtsen sfreight payments asshipper were accepted Itsname also appeared onall other shipping documents Isbrandtsen Co Inc vStates Marine Corp of Delaware 422 446 Shippers who had exclusive patronage contracts terminated them and failed torequest new contracts and shippers who never had such contracts or requested them neither class ever receiving contract shippers rates during aperiod when they did not have acontract have not been discriminated against bycarriers charging them the noncontract rates Id446 447 DUAL COMMON AND CONTRACT CARRIERS See Common Carriers DUAL RATE CONTRACTS See Agreements under Section 15Contract Rates EXCLUSIVE PATRONAGE CONTRACTS See Contract Rates EXPRESS COMPANIES See Common Carriers EQUALIZATION See Absorptions Proportional Rates FAIR RETURN See Rate Making FINDINGS INFORMER CASES See Brokerage Discrimination Intercoast al Operations Sec 805 aRate Making Subsidies Operating Differential FORWARDERS AND FORWARDING See also Brokerage Classifications Common Carriers Inthe light of the comprehensive record herein itisconcluded that except inthose rare instances inwhich forwarders are retained bycarriers under either express or implied agreements tosecure spot cargo forwarders are not brokers Long accepted definitions of broker and brokerage are valid inrelation tothe services performed byforwarders Brokers are specifically named insection 16among those forbidden toobtain or attempt toobtain rebates and there isnoindication that thi sterm was used byCongress inany other than itsaccepted sense Freight Forwarder Investigation 327 348



INDEX DIGEST 467 The duty of the carrier under the Harter Act and the Bills of Lading Act toissue bills of lading together with preparations of bills of lading byforwarders does not make the forwarders agents of the carriers The duty of the carriers isaccomplished bythe issuance of the original bill of lading and additional copies are prepared for use of the shipper ordinarily at the shipper sexpense and forwarders are not employed bythe carriers toperform this function ld348 Forwarders contentions that brokers are not persons subject tothe Act and tha tthe Board has noauthority toestablish defini tions for broker brokerage or brokerage service are based onthe erroneous premise that forwarders inrelation tocarriers are brokers ld358 Where forwarders charges vary from shipper toshipper for identical seryices some shippers receive services free or at nominal charges and inbilling for accessorial charges such asinsurance and carting most Xew York forwarders who constitute the majority follow apractice of disguising markups the for warders practices are prima facie discriminatory and thus unreasonable inthe absence of justification Failure tooffer any justification cannot beexcused onthe ground that aconfidential relationship exists between forwarders and their shipper clients ld359 Performance byafreight forwarder of forwarding sen ices free tothe shipper with concurrent receipt bythe forwarder of brokerage from the carrier con stitutes anindirect rebate and there isdistinction indegree only between fur nishing services free at nominal charges or lower than cost The practices of some carriers inthe foreign export trade of performing forwarding services free for shippers and for forwarders constitute direct rebates ld360 361 Arrangements between forwarders under which aforwarder at one port who controls the routing of ashipment refers that shipment toafonyarder at anout port the latter completing the forwarding services brokerage and other fees being divided between the two are cooperati eworking arrangements requiring approval under section 15Likewise arrangements between forwarders and carriers under which carriers complete the forwarding senices at outports are cooperative working arrangements and must befiled with the Board ld361 362 Since the Board cannot regulate entry into the business of freight for arding suggestions that only independent freight forwarders bepermitted tooperate cannot begi ven effect ld365 Although suspension or cancellation of freight forwarders registration num bers does not require notice and hearing since the numbers donot constitute licenses todobusiness but are issued toinsure that those engaging inthe bus iness are known tothe Board notice and opportunity tobeheard should beaccorded before suspension or cancella tionld365 Registration will beconfined tothe issuance of only one registration number toaparticular forwarder or only one toagroup of forwarders under common control The obvious pOSSibility of discrimination requires this procedure ld365 The rule relating tothe billing practices of freight forwarders isdesigned toprohibit the assessment of disguised markups inall instances shown inthe record tohave resulted inviolations of sections 16and 17ld365 The rule requiring the tiling of agreements between afreight forwarder and another freight forwarder or carrier or other person subject tothe Act isaresta tement of the requirements of section 15ld366 FREE TIME See Terminal Facilities H047 On4I



468 INDEX DIGEST FREIGHT FORWARDERS See Brokerage Forwarders and Forwarding GENERAL ORDER 24See Rate Making GENERAL ORDER 31See Rate Making HANDLING See Terminal Facilities HARTER ACT See Forwarders and Forwarding HUSBANDING See Terminal Facilities INTERCOASTAL OPERATIONS Sec 805 aIngeneral The argument that denial of section 805 apermission would force asubsidy applicant tobreach itscontract tocarry ore or toabandon itssubsidy application isapristine example of anoperation boot strap The requirements of statutes are not subversive tothe provisions of private contracts TJMcCarthy SSCo Sec 805 aApplication 34The Merchant Marine Act of 1936 contains nolimitation or directive author izing the Board toconsider the impact of itsdecision onland or air transporta tion of any kind Waterman SSCorp Sec 805 aApplication 115 133 134 Permission was granted under section 805 aof the Merchant Marine Act of 1936 tocharter and subcharter certain vessels for operation inthe intercoastal trade where the rates appeared reasonable nounfair competition tocompeting operators appeared toexist and noprejudice tothe objects and policies of the Act had been shown Id134 Agency relationship Subsidy applicant was granted permission under section 805 aof the Mer chant Marine Act of 1936 tocontinue agency relation with anaffiliate operating vessels inthe intercoastal service where nounfair competitive advantage was shown toexist Waterman SSCorp Sec 805 aApplication 115 135 Competition todomestic operators Earlier decision 5FMB 666 denying section 805 apennission for subsidy applicant tocontinue toengage inbulk service onthe Great Lakes will bemodi fied topermit continuation of ore and coal trades through 1961 Termination of the applicant sore and coal business would result inlittle benefit tothe primarily domestic intervenors and modification of the earlier decision would not beprejudicial tothe objects and policy of the Act TJMcCarthy SSCo Sec 805 aApplication 345While applicant sproposed service between California dnd Hawaii after 1962 was inexcess of itsgrandfather rights the domestic operator had withdrawn avessel from the service with the result that the vessel capacity isfar less than the projected surface passenger movement between California and Hawaii for both 1962 and 1965 Thus granting permission toapplicant tocarry nomore than 6000 passengers and 3320 LIT of cargo in1963 and thereafter would not result inunfair competition toany person firmor corporation operating exclusively inthe coastwise or intercoastal trade American President Lines Ltd Hawaii Passenger Service 613here carriers only commenced exciusively domestic services after asection 805 aapplication was filed noquestion of unfair competition ispresent Waterman SSCorp Sec 805 aApplication 115 121 Under section 805 aof the Merchant Marine Act of 1936 unfair competition toanexisting service does not result where the new service container vessels offered isneeded tomeet the demands of shippers even though the existing service break bulk vessels has excess capacity and may suffer from the effects



INDEX DIGEST 469 of the new competition The suffering isnot asource of unfairness The new service proposes tomeet the need and the existing service does not Id124 Under section 805 aof the Merchant Marine Act of 1936 nounfair competition toanexclusively coastwise operator results where additional service isneeded toprovide regular and adequate service inthe trade the coastwise carrier has operated at substantial capacity one way notwithstanding the operation of the additional service the coastwise operator does not provide eefer space and the coastwise operator will not commit anadditional available vessel tothe trade onapermanent basis unless there issufficient return cargo tomake itattractive The granting of section 805 apermission inthe above circumstances would not beprejudicial tothe objects and policy of the Act Id126 127 Container service of affiliate of section 805 aapplicant from New Orleans toNew York isnot needed where the combined tonnage carried byitand anexclusively coastwise operator in1958 was lower than that carried bythe latter alone in1957 fewshipper witnesses indicated they were switching over tothe affiliate or had any strong preference for itsservice and tothe extent service isneeded the domestic operator claimed itwould extend itsSeamobile service Id128 129 Under section 805 aof the Merchant Marine Act of 1936 nounfair competi tion toanexclusively coastwise operator results where such operator does not have the physical capacity tocarryall of the traffic now moving inthe trade and the affiliate of the 805 aapplicant has generated and served asubstantial demand for itsnew service Id130 132 Facts showing that intervenors ships were not indomestic intercoastal or coastwise service and that their charters permitted international operations are not responsive tothe statutory requirement that the objector isoperating exclu sively incoastwise or intercoastal trade States Marine Lines Inc Sec 805 aApplication 378 384 Diversion of subsidy The prohibition insection 805 aof the Merchant Marine Act of 1936 against direct or indirect diversion of money or property used inforeign trade opera tions for which asubsidy ispaid into coastwise or intercoastal operations requires more than threats and speculations astosuch use for domestic operations byanaffiliate of anapplicant for subsidy tomake the prohibition effective As tocommingling of subsidy and other funds and the use of subsidy money for nonsubsidy purposes the Board will see toitthat nodiversion of subsidy occurs and that requirements onapplicants under any loan agreements are separate distinct and above those required for subsidy Waterman SSCorp Sec 805 aApplication 115 133 Domestic intercoastal or coastwise service The chief reliance inproving anexclusively domestic status must beplaced onsailings antecedent tothe date of application for section 805 apermission otherwise anintervenor could enter the service purely for the purpose of affect ing determination under the section Voyages prior tothe filing of anapplica tion for section 805 apermission must beconsidered asthe basis for determination of exclusively domestic status otherwise anintervenor could gain such status merely byannouncing aprospective confining of his operations todomestic ports thus preventing anew service byasubsidized operator or elimi nating along existing service byanew subsidy applicant without assuring any service inthe trade tothe shipping public Waterman SSCorp Sec 805 aApplication 115 121 122 Asingle foreign call asmuch as4years earlier does not deprive aweekly



470 INDEX DIGEST North Atlantic Puerto Rico service of itsexclusive coastwise status Nor docalls at Puerto Rico byvessels inanoperator sNorth Atlantic Venezuelan serv ice deprh ethe separate North Atlantic Puerto Rico service of itsexclusively domestic character ld123 Fundamentally entitled doctrine Eenifcertain carriers qualified asexclusively domestic operators intheir Gulf Puerto Rico services the fundamentally entitled doctrine was not applicable The doctrine will not beextended todeny continuation of anexclu sbely domestic senice byasubsidy applicant where heproposes tooperate such serYice separate from his subsidized service Waterman SSCorp Sec 805 aApplica tion 115 122 Grandfather rights Yhere carrier in1935 provided service between California and Hawaii bytwo ships which operated between California and the Far East and also byfive ships which served San Francisco and Hawaii inconnection with aservice from Xew York tothe Far East grandfather rights were not limited tothe service provided bythe two ships but included senice provided bythe five ships operat ing inthe ewYork Far East service The fact that service consisted partly of operations over asegment of anentire route or service isincons uential SerYice between California and Hawaii was provided bythe vessels inthe socalled Xew York Manila service just asmuch asthe service provided bythe vessels inthe transpacific service American President Lines Ltd Hawaii Passenger Senice 69Grandfather ribhts under section 805 awere not abandoned incircumstances where asteamship line called at Hawaii with only one of itsfirst six postwar sailings there asalapse of 45days bet een the first and the second call and the other five voyages ere devoted tourgent postwar needs of carrying displaced persons repatriates and other passengers tothe Far East Id10Indisposing of the question of section 805 agrandfather rights the Board isguided bytwo considerations 1substantial parity must exist asbetween proposed and past operations for the protection of domestic operators already interested inthe trade and 2the grandfather clause cannot besostrictly read astopermit absolutely noflexibility inequipment ld11Applicant contended that the limitation onitsgrandfather rights between California and Hawaii was the space left available upon completion of itstranspacific bookings rather than the number of voyages and passengers and cargo actually carried in1935 Although the burden of proving grandfather rights rests onthe party claiming such rights applicant was unable toshow the amount of salable space available topassengers between California and Hawaii onvoyages in1935 The Board found that subject tothe limit of passengers and cargo carried in1935 and the number of voyages in1935 the service proposed byapplicant was insubstantial parity with that maintained byitor itsprede cessor in1935 Id11Cnder section 805 agrandfather rights asdistinguished from permis sion toparticipate inthe intercoastal trade arise byvirtue of the operator sactivities in1935 and since they constitute anexception tothe necessity of meeting the conditions prescribed bysection 805 amust not beenlarged byaliberal construction of the statute American President Lines Ltd Hawaii Passenger Service 596Grandfather rights under section 805 aentitle holders of such rights tosubstantial parity of operations during the base year 1935 Substantial pari y



INDEX DIGEST 471 cannot beequated with growth and aright tomaintain the same position inrelation toincreased volume of travel Id98Provision inlfotor Carrier Act section 206 aprohibiting the Interstate Commerce Commission from limiting acarrier srights toadd toequipment and facilities asthe development of the business and the demands of the public require which provision has been interpreted bythe courts asdenying apurpose tofreeze the service toitsexact status asthe base year or precise pattern of prior activities isnot applicable tosection 805 aof the Merchant Marine Act of 1936 otherwise the omission of similar language from the latter Act would bemeaningless The Board will not restore the meaning of omitted words byitsdecisions The legislative history of section 805 aof the Merchant Marine Act of 1936 shows the purpose of the section was toprotect those operating exclusively inthe coastwise or intercoastal service from the subsidy aided com petition and toallow those who receive operating differential subsidy aid tocontinue the coastwise or intercoastal service they were giving in1935 Expan sion was authorized only ifitwas determined pursuant toapplication therefor that the proposed service would not result inunfair competition tothe exclu sively coastal and intercoastal operators but only under other parts of section 805 aId9899Claim tograndfather rights under section 805 aasalleged successor ininter est isnot supported where good will only was purchased for a10year period the predecessor withdrew from the trade noships were transferred toor operated bythe successor and noincrease inthe successor slevel of operations resulted from the socalled acquisition The predecessor sservice was abandoned Waterman SSCorp Sec 805 aApplication 115 120 Applicant under section 805 aof the Merchant Marine Act of 1936 has grandfather rights although the deadweight bale cubic of the vessels presently serving the trade has increased and reefer service has been added since the grand father clause cannot besostrictly construed astopermit absolutely noflexi bility inequipment Id120 Grandfather rights under section 805 aof the Merchant lIarine Act of 1936 were not destroyed where abreak inservice occurred topermit conversion of vessels from break bulk totrailerships inorder tosurvive inthe trade there was nointent ion toabandon the service the vessels were earmarked for the service and were not used inany other and the conversion was ameans tothe continua tion of the service However abreak of over 2years which was not beyond the control of the carrier and which was not essential inthe improvement of itsfuture coastwise service was anabandonment of grandfather rights Id127 128 Intervention and hearing Asubsidy applicant seeking section 805 apermission for anassociate tooperate avessel inthe domestic trade sustained itsburden of proof when itshowed that neither itnor any affiliate or subsidiary solicits cargo for the vessel nor takes any from the vessel that nosubsidy can bediverted and that noadvantage or prefereuC ecould accrue toitself or toitsassociate Thereafter the burden of proving unfairness and prejudice rested onthe intervenor The same burden has been placed onanintervenor inclaiming protection of the purposes and policy clause States Marine Lines Inc Sec 805 aApplica tion 378 382 Military cargo Application under section 805 aof the Merchant Marine Act of 1936 for one voyage totransport military cargo at the request of the Military Sea Transport



472 INDEX DIGEST Service was granted where there would benodeparture from the normal schedule of the vessel involved MSTS was unable tonegotiate transportation of the cargo byother lines intervenor offered loading onOctober 15and 16but MSTS attributed military importance toaloading onOctober 14and intervenor did not object at the hearing tothe lifting bythe applicant onOctober 14of the one cargo involved Pacific Far East Line Inc Sec 805 aApplicatio n153 Prejudice toobjects and policy of the Act See also Competition todomestic operators infra and Single voyages unopposed applications supra Since the record demonstrated that without the proposed carryings of avessel tobeadded toapplicant sCalifornia Hawaii service in1963 and thereafter resulting inservice inexcess of grandfather rights there would beinsuffici ent capacity tocarry the potential surface passengers the proposed service would not beprejudiCial tothe objects and policy of the Act American President Lines Ltd Hawaii Passenger Service 613Todeprive the domestic water borne commerce between the Gulf and Puerto Rico of anoperator who has provided shippers with efficient service for along time bydenying section 805 apermission might well beprejudicial tothe objects and policy of the Merchant Marine Act of 1936 granting such permission istherefore not prejudicial tothe objects and policy of the Act Waterman SSCorp Sec 805 aApplication 115 122 Todeny section 805 apermission would beprejudicial tothe objects and policy of the Merchant Marine Act of 1936 where shippers need and rely upon tbe service provided containership operation the service isessential toasolution of Puerto Rico sterminal problems and the operation ismore efficient than other service available and tends toreduce operating costs Id125 Vhere the exclusively domestic operator has the capacity and ability topro vide adequate service now and inthe foreseeable future section 805 apermis sion should bedenied Otherwise prejudice tothe objects and policy of the Act would result Id129 Grant of permission under section 805 aof the Merchant Marine Act of 1936 toasubsidy applicant toengage inadomestic trade isnot prejudicial tothe objects and policy of the Act where the applicant has expended large sums of money toconvert vessels for use inthe trade and the converted vessels represent aforward step inmeeting the needs of shippers increasing effiCiency and reducing cost Denial of permission would beprejudicial because anopera tor not already subsidized would not consider spending money toimprove his vessels used inthe domestic trade ifheknew that ifhelater should seek operat ing subsidy aid hewould have togive uphis coastwise service even though ade quate capacity inmeeting the needs of shippers was not otherwise available Id132 Inconsidering the question of whether the grant of section 805 apermission ould beprejudicial tothe objects and policy of the Act the shipping public sneed for the service and overtonnaging of the trade vith consequent diminution of the value of virtually monopolistic service inthe trade being provided byintervenors are not relevant Preservation of amonopoly isnot anobject or policy of the Act States Marine Lines InCSec 805 aApplication 378 383 The objects and policy of the Act inthe face of aclaim byintervenors that they will transfer aship foreign ifthere isovertonnaging donot call for denial of asection 805 aapplication sothat intervenors may operate ashIp instead Id383



INDEX DIGEST 473 Single voyages unopposed applications Section 805 apermission was gran too for subcharter of avessel for one intercoastal eastbound voyage carrying general cargo where noone objected noother vessel could beobtained for the sailing inquestion and itwas found that nounfair competition would result toanyone operating exclusively inthe coastwise or intercoastal trade and that there would benoprejudice tothe objects and policy of the Act Farrell Lines Inc Sec 805 aApplication 1Application for permission under section 805 afor the operation or charter of tanker vessels inthe domestic intercoastal or coastwise service tocarry petro leum products was grant edretroactively for a6month period and prospectively where nooperating or traffic connection between the applicant and the coastal operator existed or could develop animportant industrial operation otherwise would beseriously handicapped specialized and rigidly controlled cargo space was required and the subsidy operator could not divert cargo from the operation asitsvessels were not equipped for the carriage of liquid commodities inbulk American President Lines Ltd Sec 805 aApplication 596162Application for permission under section 805 aof the lerchant larine Act of 1936 tocharter avessel for one voyage between the west coast of the Cnited States and British Columbia and the Hawaiian Islands with option for asecond voyage was granted where noone appeared inopposition after due publication of notice and the vessel was required for the time involved Pacific Far East Line Inc Sec 805 aApplication 65Application for permission under section 805 aof the Ierchant larine Act of 1936 for single voyage tocarry lumber eastbound was granted where noone appeared inopposition after due publication of notice noother suitable vessel could beobtained and the normal pattern of scheduling inthe service would not beincreased Ioore icCormack Lines Inc Sec 805 aApplication 6769Application under section 805 aof the Ierchant Marine Act of 1936 for single voyage carrying general cargo from Hawaii and California ports toGulf ports was granted where noone appeared inopposition after due publication of notice the vessel originally intended for use had been damaged and the vessel proposed tobeused was the only one inposition tosatisfactorily perform the voyage lioore fcCormack Lines Inc Sec 805 aApplication 101 Permission under section 805 aof the lerchant larine Act of 1936 granted tosubsidy applicant tocontinue operation of acoastwise sen ice from Pacific coast ports toPuerto Rico where only limited service would otherwise beavail able shippers are dependent onapplicant sservice ocean shipments are the life line of Puerto Rico and noone opposed continuance of the sen ice 10unfair competition or prejudice tothe objects and policies of the Act would result This includes permiSSion for continuation of agency arrangements between applicant and itssubsidiary companies inconnection with such sen ice and permiSSion for continuation of the interest inapplicant corporation of itsparent corporation and the interlocking of their officers and directors Yaterman SSCorp Sec 805 aApplication 109 112 Permission under section 805 aof the Ierchant Iarine Act of 1936 was granted tosubsidy contractor for continuance of certain intercoastal and coast wise services byanassociate of the contractor where the said services had previously been authorized bythe Board noone opposed their continuation and nounfair competition or prejudice tothe objects and policies of the Act would result American Export Lines Inc Sec 805 aApplication 172 Permission under section 805 aof the Merchant Marine Act of 1936 was granted tosubsidy operator for use of one of itsvessels under time charter to



474 NDEX DIGEST carry lumber onasingle intercoastal voyage where the charterer was unable toget any other suitable ship and noone opposed the sailing No unfair com petition or prejudice tothe objects and policies of the Act would result Moore McCormack Lines Inc Sec 805 aApplication 176 Section 805 apermissi onwas granted for vessel under time charter toengage inone eastbound intercoastal voyage carrying lumber No parties inter vened inopposition No other suitable vessel was available No unfair com petition or prejudice tothe objects and policy of the Act was shown Moore McCormack Lines Inc Sec 805 aApplication 259 Inview of the fact that opposition toapplication was withdrawn subsequen ttohearing the Administrator adopted the examiner sinitial decision granting subsidized operator sapplication for permission under section 805Ca for itsparent company tocharter applicant svessel for operation inthe intercoastal service for aperiod of from two tofour months Oceanic SSCo Sec 805 aApplication 276 Application for permission under section 805 afor asingle voyage tocarry lumber from the northwest toAtlantic ports was granted where there was noopposition noother suitable vessel was obtainable and the sailing would not increase thenormal pattern of scheduling inthe charterer sintercoastal serv ice Moore McCormack Lines Inc Sec 805 aApplication 324 Inview of the demand for increased cargo space toaccommodate the movement of commodities particularly pineapple between Hawaii and United States At lantic ports section 805 apermission was granted for one voyage of approx imately one month sduration inMatson Line sregular liner service inthe domestic trade between the ports inquestion noparty objecting Moore McCor mack Lines Inc Sec 805 aApplication 410 Applica tion for section 805 apermission for asingle voyage tocarry 1urn bel from North Pacific ports toAtlantic ports was granted where there was noopposition and noother suitable ship was available Moore McCormack Lines Inc Sec 805 aApplication 413 JURISDICTION See Agreements under Section 15Brokerage Forwarders and Forwarding Passenger Fares Practice and Procedure Rates Filing of MANUAL OF ESSENTIAL UNITED STATES FOREIGN TRADE ROUTES See Subsidies Operating Differential MANUAL OF GENERAL PROCEDURES FOR DETERMINING SUBSTAN TIALITY AND EXTENT OF FOREfGN FLAG COMPETITION See Sub sidies Opera ting Differen tial MERCHANT MARINE ACT OF 1936 See Intercoastal Operations Sec 805 aPassenger Fares Practice and Procedure Section 804 Wai vel SSubsidies Operating Differential MISBILLING See Absorptions Classifications MISCLASSIFICATION See Classifications MOTOR CARRIER ACT See Intercoastal Operations Sec 805 aGrand father rights NONVESSEL CARRIERS See Common Oarriers OPERATING DIFFERENTIAL SUBSIDIES See Subsidies Operating Differ ential OVERCHARGES See Reparation PASSENGER FARES



INDEX DIGEST 475 The Board has authority torequire every common carrier bywater inthe foreign commerce of the United States tofile schedules of passenger fares and charges and tofile reports with respect topersons carried free or at reduced rates This authority isderived from section 204 of the Merchant Marine Act of 1936 section 21of the Shipping Act Of 1916 and section 105 5of Reorganiza tion Plan No 21of 1950 and the regulations are adopted toaid inenforcing sections 1617and 21of the Shipping Act Filing of Passenger Fares inForeign Commerce of US407 408 409 PORT EQUALIZATION See Proportional Rates PORTS See Agreements under Section 15Contract Rates Proportional Rates Terminal Facilities PRACTICE AND PROCEDURE Investigations notice of violations The Board sorder of investigation states the issues and the examiner sruling granting discovery and production of documents requires Public Counsel tomake available torespondents at least ten days inadvance of the hearing anoutline of the principal facts tobepresented At this stage neither the Board nor itsstaff isobliged todraw anindictment Itissufficient that before any affirmative proof of analleged wrongdoing ispresented respondents begiven afair and adequate notice of what violations of the 1916 Act they will becharged with and anopportunity todefend against them Unapproved Section 15Agreements Spanish Portuguese Trade 103 106 Petitions tointervene Petition tointervene and reopen the record filed three months after submission of the case tothe Board was denied under Rule 5nof the Rules of Practice and Procedure Waterman SSCorp Sec 805 aApplication 115 135 Petitions toreopen record Petition toreopen the record after recommended decision was denied where the evidence sought tobeadduced did not relate toanything done or existing during the period of time which was the subject of investigation of violations of section 16of the Shipping Act of 1916 Misclassification and Misbilling of Glass Articles 155 166 167 Prehearing discovery Examiners directives for the production of documents pursuant toRule 12kare authorized bythe 1936 Act even though the investigation isinitiated pur suant tothe 1916 ACt Section 204 aof the Merchant Marine Act of 1936 transferred tothe Maritime Commission all the functions powers and duties vested inthe former United States Shipping Board bythe Shil ping Act 1916 and section 204 bof 1936 Act authorized the Commission toadopt all nec essary rules and regulations tocarry out the powers duties and functions vested initbythis Act which included Shipping Act powers Investigation of viola tions isamajor function power and duty of the agency administering the ShipJ ling Act Section 104 of Reorganization Plan No 21of 1950 transferred tothe Federal Maritime Board established insection 101 thereof the regu latory functions of the Maritime Commission under the Shipping Act of 1916 and bysection 105 of the Plan the Board was gi yen 5somuch of the func tions with respect toadopting rules and regulations maldng reports and rec ommendations toCongress subpoenaing witnesses administering oaths taking evidence and requiring the production of books papers and documents under



476 INDEX DIGEST the pro isions of sections 204 208 nnd 214 of the l1erchnnt Marine Act 1936 asamended asrelates tothe functions of the Bonrd under the provisions of this Reorgnnizntion Plnn Unappro edSection 15Agreements Spnnish Portuguese Trade 103 104 105 Unappro edSection 15Agreements Japan Koren Okin HY3 Trade 107 Power todirect the production of documents inthe manner prescribed byRule lkof the Board sRules of Practice and Procedure isimpliedly con tained inthe Shipping Act of 1916 asanecessary adjunct tothe powers vested inthe Board bythat Act toconduct administ rative proceedings and sect ion 22of the 1916 Act authorizes the Board toinvestigate any violations of the Act sprovisions Rule lkof the Board sRules of Practice and Procedure was adopted under the Bonrd srule making power asexpressly vested inthe 1936 Act and asimpliedly vested inthe 1916 Act Id105 107 Good cause for the direction toproduce documents before the Board isshown here the order of investigat ion reflects that the Board had reason tobelie ethat respondents had entered into and carried out agreements inviola tion of the Shipping Act and the ground for the directive toproduce docu ments isthat such documents are necessary and relenlllt tothe preliminary stages of the inqu iryId105 107 Public counseL under the rules of theBoard isapnrty and may invoke Rule 12kId105 107 Production of documents located overseas The Board hns power torequire the production of documents physically located outside the Vnited States inaid of the investigation of violations of pro isions of the Shipping Act since theAct proscribes certain practices and ngreements whether accomplished intheUnited States or abroad and imposes intheBoard the responsibility of regulating common carriers bywater inforeign commerce regardless of their nationality Unappro edSection 15Agreements Spanish Portuguese Trade 103 106 Unapproved Section 15Agreements Japan Korea Okinawa Trade 107 Rule making The Board has authority toinstitute arule making proceeding per seunder section 4of the Administrati eProcedure Act Freight Forwarder Imestiga tion 327 358 PRACTICES See Forwarders and FOl yarding Terminal Facilities PREDATORY DEVICE See Contract Rates Retaliation PREFERENCE AND PREJUDICE See Absorptions Contract ResPropor tional Rates Rates Filing of Terminal Facilities PROPORTIONAL RATES See also Discrimination Proportional commodity rntes vhich nre unduly prejudicial toaparticular port and which unduly prefer another port iola tesection 16of the 1916 Act Aport isalocality within section 16Itisimmaterial that the rates are for through sen ice of shipments loaded intrailer n1l1S at interior origins and not off loaded nt the port from which shipped From the standpoint of service which itperforms the carrier sstatus isnodifferent from thnt of any other ocean carrier since itexercises nocontrol over nor participates inthe interior trans portation Proportional Commodity Rates onCigarettes and Tobacco 485455Proposed rates which would establish varying charges for identical ser ices are prima facie discriminatory and are thus unrensonable inthe absence of



INDEX DIGEST 477 justification therefor Predecessors of the Board inearlier decisions approved proportional rates which represented absorptions of inland rate differentials Later decisions however have recognized the destructive nature of such absorp tions tothe right of ports totraffic originating inthe areas naturally tributary totheir port locations inthe absence of adequate ocean service available at the particular ports Id5556Proposeq proportional commodity rates for through motor water trailership trnnsportation designed toequnlize costs between the ports of New York and Baltimore are unduly preferential of the port of New Yorl and unduly prejudi cial tothe port of Bnltimore inviolation of section 16First of the Shipping Act of 1916 where the traffic would normally move through Bnltimore the proposed rates would operate todivert such traffic the revenues from such traffic are substantial there isagradual trend of traffic away from Baltimore and toward New York under present differentials ininland rates and the principal Baltimore carrier has found itnecessary toeliminate during summer months certain direct service because of insufficient traffic Equalization rates between ports are not justified byashowing that anew and improved type of through sea land service would bemade available when there was noevidence that shippers needed or desired such service or that the present service was inadequa teor unsa tisfactory inany respect Id56PUBLIC LAW 85626 See Contract Rates RATEMAKING Allocation of voyage expenses Inrate making proceedings where allocation of voyage eXl1enses isnecessary asbetween the regulated and non regula ted trades todetermine the adequacy of revenue inthe regulated trade allocations made principally onthe basis of ton mile prorate formulae were proper The use of revenue prorate formulae inthe case of integra ted operations inthe trade toPuerto Rico and tothe Dominican Republic would cause distortion of the results inthe Puerto Rican trade since the revenue per ton inthis trnde isloer and the costs of discharge of cargo higher than inthe Dominican trnde Atlantic Gulf Puerto Rico General Rnte Increases 1427Depreciation charges onvessels Indetermining results of operations inatrade the use of depreciation charges onvessels asanitem of expense which charges were made inconformity with usual tax practices and with the Board sGeneral Order 24was proper since toadopt astandard based upon economic residual values asreflected bythe fluctu ating market values asshown inthe record would betosubstitute speculation for certainty asdepreciation chnrges would vary with differing judgments astopossible future residual values which may beaffected byunforeseen circum stances Atlantic Gulf Puerto Rico General Rnte Increases 1429Inrate making proceedings vessel depreciation charges based upon the costs of acquisition rather than onbook values maintained bythe seller prior tosuch acquisition were proper where the seller and purchaser dealt at al mslength and the book values maintained bythe purchaser reflected the tme acquisition costs of the vessels ATTCo vUnited States 299 US232 holding that the proper guide tobook value of autility sproperty isthe cost asof the time when the property was first acquired or dedicated tothe public use isalso authority for the proposition that acquisition cost of the last owner inabona fide armslength transaction properly may beentered onthe books of the acquiring utility and isthe proper depreciation base Id30



478 INDEX DIGEST Dominant carrier Inrate making proceedings the dominant carrier inanoncontiguous domestic trade will betaken asthe rate making line Acarrier isbyfar the dominant one where itsgross revenues exceed those of the other three carriers and are approximately two and ahalf times those of the next largest carrier Atlantic Gulf Puerto Rico General Rate Increases 1443Operating expenses Inrate making proceedings general operating expenses but not depreciation expenses incurred byacarrier during astrike are tobeexcluded from expenses for the year inquestion since the strike ajurisdictional dispute was unrelated toordinary labor management controversies Atlantic GulfjPuerto Rico Gen eral Rate Increases 1439Inrate making proceedings the expenses of acarrier incurred asaresult of actions brought inPuerto Rican courts for overtime wages bystevedore foremen are properly included inoperating expenses related tothe carrier sPuerto Rican trade The suits arose from adifference of opinion astothe carrier sliability for overtime payments and the resulting expense isnot imporperly attributed tooperating expenses onthe ground that aviolation of lawbythe carrier was involved Id40Inrate making proceedings the charter hire paid for avessel not included inthe rate base isproperly included inoperating expenses but interest paid onavessel mortgage isacost of capital employed which must beborne out of profits earned Id41Operating results revenues Inrate making proceedings revenues of acarrier for the year preceding afurther rate increase donot have toberestated soastoreflect actual operating results for that year during which aninitial increase inrates was effective since such operating results donot enter into projections for the future and thus would serve nouseful purpose Atlantic Gulf Puerto Rico General Rate Increases 1439Inrate making proceedings earnings of acarrier derived from interest onamortgage onaterminal unrelated toearnings derived from aPuerto Rican serv ice and earnings from carrying bagged sugar and from conducting stevedoring operations resulting from astrike the expenses for which have been disallowed bythe Board are tobeexcluded from revenues assigned tothe service Id3940Rate of return Indetermining the reasonableness of rates the fair return onfair value stand ard used bythe Board and itspredecessors will not bedeparted from and the operating ratios experienced bythe carriers will berejected asamethod of determining rates Arate of return of not inexcess of 75percent after income taxes of the rate bases determined asset forth inthe Board sfindings isfair and reasonable Atlantic Gulf Puerto Rico General Rate Increases 144344Regulated and non regulated trades separation required Inrate making proceedings itisthe justness and reasonableness of rates inthe regulated trade not the profit accruing asaresult of operations which include nonregulated service which must bedecided onthe basis of the adequacy of the revenues derived therefrom and the Board inmaking itsdetermina tions may adopt appropriate means of effectuating aseparation of the regulated



INDEX DIGEST 479 and nonregulated portions of anintegrated service Atlantic Gulf Puerto Rico General Rate Increases 1427Statutory reserve funds Statutory reserve funds should not beconsidered asproperty devoted tothe Puerto Rican service and are not tobeincluded inarate base Atlantic Gulf Puerto Rico General Rate Increases 1433Vessel and other property values Inrate making proceedings where the Board had before itthe results of arate increase for almost afull year and the results of afurther increase for almost 6months property values for the purpose of calculating the rate of return will bedetermined asof the end of year following the first increase and the resulting rate bases will beapplied tothe actual operating results asdeterminable for that year and tothe projected results for the next year Extreme precision isnot required and itisdoubtful that the result of using the above method vould vary substanti ally from the result of using average values of property employed during the first year applying operating results for that year tothe resulting figures todetermine rates of return actually earned and then toascertain values asof the last day of the year applying projected operating results for the next year based onactual operations during the first 6months of that year tothe ascertained values asof the last day of the preceding year Atlantic Gulf puerto Rico General Rate Increases 1431For rate making purposes the value of vessels onthe domestic market at the time the rate increase isrequested vith adjustments toeliminate short term peaks invalue isthe proper method not weighting based on70percent of reproduction costs depreciated and 30percent of acquisition costs depre ciated or anaverage of original costs and reproduction costs for determining the reasonable value of the property being used for the public itwill not beassumed for rate making purposes that acarrier has reproduced itsvessels and the shipping public should not beforced topay rates based even inpart onthe conjectural value of some phantom vessel which may never serve itTothe extent conclusions inprior cases disagree with the above they are expressly overruled Id3435The value of nonowned property used byacarrier wil not beincluded inrate bases since carriers are not devoting their capital tothe shipping public insofar assuch property isconcerned itisproper toinclude inllowable expenses the rental paid and other expenses of the carriers which arise byreason of the use of such property There isnobinding precedent requiring inclusion of such pr operty inarate base Itwas error toinclude the value of achartered vessel inarate base inGeneral Increases inAlaskan Rates and Charges 5FMB 486 Id37Itwas proper toinclude incarrier srate base the net book value of Puerto Rican terminals owned byitand devoted tothe Puerto Rican trade Rentals from abuilding located onproperty adjoining one of the terminals which building occupied about one twelfth of the area and which was leased for purposes unrelateq tothe Puerto Rican trade aswell asany profit realized from the operation of the terminal will becredited tothe carrier sPuerto Rican service Id38Working capital Inrate making proceedings indetermining afair and reasonable allowance for working capital asanelement of the rate oases the BoanI will limit the



480 INDEX DIGEST amount tothat determined under Limitation 4of General Order 31and give noconsideration tolimitation 3of that Order clarifying General Increase inHawaiian Rates 5FMB 347 and General Increases inAlaskan Rates and Charges 5FMB 486 1958 Atlantic Gulf Puerto Rico General Rate Increases 143536RATES FILING OF See also Contract Rat esPassenger Fares Proportional Rates Rate Making Volume Rates The Board has authority torequire every common carrier bywater inthe foreign commerce of the United States tofile schedules showing rates and charges and related regulations for transporting property and toestablish asystem for the distribution of schedules onrates and charges and rules and regulations for the transportation of property inthe foreign trade This authority isderived from section 204 of the Merchant Marine Act of 1936 section 21of the Shipping Act of 1916 and section 105 5of Reorganization Plan 21of 1950 and the regulations are adopted toaid inenforcing sections 1617and 21of the Shipping Act Filing of Freight Rates inForeign Commerce of US396 397 398 By section 21of the Act the Board may require any common carrier tofile with itany report or any account record rate or charge pertaining toitsbusiness and tofurnish such documents inthe form and within the time prescribed bythe Board The reporting requirement astothe filing of rate schedules for transporting property inforeign commerce issustained under section 21Id399 Filing of rate schedules for transportation of property inforeign commerce 30days before the effective date isneeded for the better enforcement of the prohibitions of section 16against giving undue or unreasonable preference or advantage and toprevent evasions of the prohibition against providing trans portation at less than regularly established and enforced rates The regular rates referred toinsection 16henceforth will bereported rates Id399 The purpose of the Board vis avis section 17of the Shipping Act inrequiring the filing of rate schedules inforeign commerce 30days before their effective date istoaid the Board indiscovering possible discriminatory rates and require correction asitmust dounder section 17before the injury isdone toshippers Id399 REBATES See Forwarders and Forwarding RECEIVING OF PROPERTY See Terminal Facilities REGIS IRATION OF FREIGHT FORWARDERS See Forwarders and For warding REORGANIZATION PLAN NO21OF 1950 See Passenger Fares Practice and Procedure Rates Filing of REPARATION See also Contract Rates Overcharges and discriminations have quite different consequences asfar asreparation isconcerned Adifferent measure of recovery applies where the shipper has paid the applicable rate and sues upon the discrimination caused byother shippers having topay less or bybeing unjustly refused acontract rate Discrimination depends onwhat the carriers donot onloss bythe complainant Swift Co vGulf and South Atlantic Havana SSConference 215 230 231 Itwas error for anexaminer toconclude that there was nodiscrimination against complainant because complainant could not produce any documentary evidence which would show itscomparative costs where the examiner had found that enforcement of the proposed contract resulted indiscrimination



INDEX DIGEST 481 against shippers iecomplainant inviolation of sections 1516and 17Com plainant should begiven anopportunity toprove itsdamages and not necessarily bydocumentary proof The measure of damages ifany for the enforcement of anunlawful dual rate system isnot the difference between the freight actually paid and the sum which would have been paid Id230 231 Where claim toreparation isbased onallegation that complainant could not obtain lower contract rates because of unlawful discriminatory practices byconference members complainant could not recover extra freight paid after publication inthe Federal Register of Board sorder enjoining such practices since from that date complainant was charged with notice of the fact that hecould obtain the lower contract rates The fact that the conference had not notified complainant of itsintention toobey the order tocease and desist isimmaterial Id231 232 The measure of damages for carrier srefusal tocarry ashipper scargo isthe difference between the value of the goods at the point of tender and their value at the proposed destination less the cost of carriage Philip RConsolo vFlota Mercante Grancolombiana SA262 266 Inaction for reparation for carrier srefusal tocarry ashipper scargo the burden of proof isonthe complainant toshow cost outturn and selling price Id266 Proof of damages deriving from carrier sfailure tocarry shipper scargoes of bananas meeting the specific standards of cost outturn and selling price was sufficient where 1witnesses were agreed onthe availability of bananas inEcuador and the existence of amarket for them inthe United States 2com plainant was shown tohave the resources tobuy and ship bananas 3loading sheets showed actual purchases and outturn sheets and liquidation sheets showed actual sales expenses and net proceeds for each shipment bycompainant onships other than of respondent sduring the reparation period 4the space that would have been used onrespondent sships at respondent srates was shown 5costs inEcuador were taken from actual loading sheets showing actual purchases week byweek 6freight charges were supplied from respond ent srecords and 7stevedoring costs were established bytestimony of banana shippers astoactual cost at New York Id266 267 Damages byshipper for carrier sfailure tocarry shipper scargoes of bananas are properly computed byestablishing from data supported inthe record adollar figure for profit per banana stem shipped before stevedoring and freight and bydeducting from the amount of profit per voyage the freight stevedoring and incidental administrative overhead and other expenses Id267 No interest should beallowed onanaward for reparations for damages suf fered byashipper asaresult of carrier srefusal tocarry itscargo since itwould beinequitable toaward interest onanunliquidated claim before itwas due Id269 Reparations for failure toallot space toashipper inviolation of sections 14Fourth and 16of the Shipping Act are due for the period commencing when space was denied not for the period commencing when the Board found that the denial of space was inviolation of sections 14Fourth and 16of the Shipping Act and awarded reparations tothe shipper for the injury caused bysuch viola tions Id270 Acarrier isnot excused from payment of reparations toshipper for failure tooffer nondiscriminatory and nonpreferential service for the carriage of bananas inrefrigerated compartments because 1ithad filed apetition for declaratory relief asking the Board todetermine the validity of exclusive contract carriage



482 INDEX DIGEST and 2the Board failed tomake atimely response thereto This issoespecially where the same issue had been disposed of bythe Board inasimilar case and instead of accepting the Board sruling for itsguidance the carrier refused tooffer service and litigated the issues relying onarguments relating tothe alleged differences between respondents vessels inthe two cases Itwas not incumbent onthe Board togive acarrier alegal opinion onthe effect of itsconduct upon shippers Common carrier status isnot created nor are violations of the Act nonexistent until the Board sreport isserved Id270 271 The reparation period for carrier sfailure tooffer nondiscriminatory service for the carriage of bananas should not beextended beyond the effective date of the Board sorder requiring the carrier tooffer space toall qualified shippers tothe date when complainant shipper was ready toprovide acargo where there was noproof that after the effective date of the order the carrier refused toaccept cargo and that the shipper was willing and ready toprovide acargo or that cargo had been tendered Id271 272 The reparation period for carrier sfailure tooffer nondiscriminatory service for the carriage of bananas was properly computed from the date when carrier refused space onanonpreferential basis not from the date of offers and counteroffers bycomplainant shipper for special contract carriage which would make complainant afavored shipper too Id272 Inmeasuring shipper spast damages for carrier sfailure tooffer non discriminatory service for the carriage of bananas itwas improper for the examiner tofind complainant entitled toone third of carrier sspace based onthe fact that complainant was one of three qualified applicants and that other applicants were declared tobeunqualified where when space was finally allocated five shippers actually qualified and measurement bycarrier stechnical adviser showed that inactual practice over aperiod of time there had been anallotment toand use bycomplainant of 1846percent of the cubic capacity of carrier sships The actual experience with the respondent was ajust and reasonable guide of what complainant was entitled tofor the purp ose of measur ing his past damages Id272 273 Once the failure toperform common carrier obligations toprovide non discriminatory service toashipper was shown the burden toshow afailure tomitigate the damages was upon the respondents Respondents had failed toshow any mitigating factors where they suggested that chartered ships might beused but offered noproof that suitable ones were available Id273 Where ashipper sclaim for reparations under section 22has been found tobethe result of discrimination and the damages sought are the difference between rates charged and the lower noncontract rates plus interest afurther proceeding isnot necessary and reparations will beordered paid onthe basis of the amounts claimed with interest at the rate of 6percent onany amounts unpaid after 60days from the date of the order Isbrandsten Co Inc vStates Marine Corp of Delaware 422 447 ROUTING RESTRICTIONS See Contract Rates RULE MAKING See Practice and Procedure SAILINGS REGULATION OF See Agreements under Section 15SECTION 804 WAIVERS The term service insection 804 of the Merchant Marine Act of 1936 embraces much more than vessels itincludes the scope regularity and permanency of the operation the route covered the traffic handled the support given bythe shipping public and other factors which concern the bona fide character of the operation States Marine Lines Inc Sec 804 Waiver 7175



INDEX DIGEST 483 Section 804 of the Merchant Marine Act of 1936 requires only that American flag service bedetermined tobeessential uilder section 211 of the Act Tobeessential service of American flag vessels need not beidentical with service supplied byforeign flag vessels ifthe same products are carried toand from the same areas Id75Isbra ndtsen Co Inc Sec 804 VTaivers 899293Lack of American flag vessels of aparticular type does not preclude afinding of competition byforeign flag vessels with American flag service under section 804 of the Merchant Marine Act of 1936 where transportation service ispro vided byAmerican flag vessels of adifferent type Id75Isbrandtsen Co Inc Sec 804 Waivers 8992The existence not the degree of competition isthe test under section 804 of the Merchant Marine Act of 1936 itisimmaterial that there would benoharIlJ toparticular intervenors or that some of them donot object or that other carriers failed tointerv ene lack of vessel tovessel competition isequally immaterial Id76Isbrandtsen Co Inc Sec 804 Waivers 8993The Board sresponsibility inconnectio nwith section 804 of the Merchant Mad neAct of 1936 exists regardless of whether there are intervenors or not Failure of anyone tointervene shows only lack of interest and does not create aninference of lack of competition Id76Isbrandtsen Co Inc Sec 804 Waivers 8993Considering the legislative history the primary purpose of section 804 of the Merchant Marine Act of 1936 was toprevent contractors receiving operating differential subsidies from paying their associates and affiliates for services involving the use of foreign flag vessels which compete with American flag services The purpose was tostop the use of foreign flag vessels which compete with American flag service unless itcould beshown that subsidy payments ould not beaffected bytheir operation or that there was nocompetition The purpose was not toprohibit the use of foreign flag vessels The Board will not prohibit the use of foreign flag vessels byrefusing togrant waivers where the applicant can show special circumstances and good cause Id7677The phrase under special circumstances and for good cause insection 804 of the Merchant Marine Act of 1936 calls for the exercise of the Board sdiscre tion consistent with the declaration of policy of the Act since there appears tobenolegislative history of the meaning of the phrase Id78Aspecial circumstance exists for waiver of the provisions of section 804 of the Merchant Marine Act of 1936 where the proposed foreign flag vessel use will not adversely affect subsidy payments or the subsidy service and the applicant would suffer ahardship ifthe prohibition was enforced and good cause isshown ifthe proposed vessel use will have aninsignificant effect onAmerican flag service ifownership or operation of the vessels under United States registry bycitizens isnot practicable and there isaninsufficiency of American flag vessels of the right type toserve the purpose Other good causes and special circum stances may exist for the granting of awaiver Waiver of the provisions of section 804 was granted where the record disclosed that the above special cir cumstances and good cause were shown Id7881Isbrand tsen Co rnc Sec 804 Wai vel S8993Arequest for awaiver made at ahearing but not inthe application for waiver under section 804 of the Merchant Marine Act of 1936 will beacted upon outside the scope of the proceeding and will begranted inaccordance with prior practice of the Board since section 804 does not require ahearing Id80Ithas been suggested byintervenors that they may inquire into the foreign flag vessel operation of any other associates not named inthe application for 1AtJ



484 INDEX DIGEST waiver of section 804 The Board deals only with the application presented that isonly with those matters specifically requested inthe application and noticed for hearing Ifthere are other situations covered bysection 804 and nowaiver isgranted then the provisions of that section will beapplicable Id80Awaiver under section 804 of the Merchant Marine Act of 1936 will begranted for ahusbanding agency where the owner of the vessels does his own solicitation makes his own bookings and calls onthe agency for clerical mechanical or housekeeping services when the vessel isinaUnited States port Id80Where ahusbanding agency involved limited noncompetitive activities had existed for along time and was avaluable business connection and lighterage service operations were both necessary tothe efficient use of port facilities and were local innature having aminimum competitive effect special circumstances and good cause have been shown for section 804 waivers Id81Application for waiver of the provisions of section 804 of the Merchant Marine Act of 1936 topermit the president and director of applicant company toretain substantial ownership of stock incompany operating foreign flag vessels was granted for two years SUbject tocancellation upon 90days notice where such retention would not adversely affect subsidy payments or the subsidized service the president would suffer ahardship through the sacrifice of personal holdings the effect onAmerican flag service would beinsignificant and American flag vessels of the right type are insufficient toserve the purpose of carrying the cargo which isvital toAmerican industry Isbrandtsen Co Inc Sec 804 Waivers 8994Awaiver under section 804 of the Merchant Marine Act of 1936 isnot required topermit asubsidiary of asubSidy contractor toact asagent for foreign flag vessel operators where nocompetition exists with American flag service deter mined tobeessential under section 211 of the Act Waterman SSCorp Sec 804 Application 174 175 Circumstances justifying awaiver of section 804 are that the proposed foreign flag vessel use will not adversely affect subsidy payments onthe subsidized line the applicant would suffer hardShip ifthe prohibition isenforced and the pro posed vessel use will have aninsignificant effect onAmerican flag service Id175 Application for waiver of section 804 of the Merchant Marine Act of 1936 topermit subsidiary of applicant toact asagent for foreign flag vessel operator was granted where there was noevidence that increased subsidy would beneeded the effect of applicant sforeign flag agency operation onitsregular operation would beminimal the unsubsidized subsidiary would not receive any benefit from subSidy payment tothe applicant termination of the agency account would beahardship tothe applicant with noprovable gain toany other subsi dized American carrier and the possible effect onanother American flag operator was apparently soslight that such operator did not intervene inthe proceed ing Special circumstances and good cause were shown for the waiver Id175 STORAGE See Terminal Facilities SUBSIDIES CONSTRUCTION DIFFERENTIAL No cases SUBSIDIES OPERATING DIFFERENTIAL See also Intercoastal Operations Sec 805 aIngeneral Letters insupport of asubsidy application are admissible inevidence Admin istrative agencies ustomarily accept letters of such type Lykes Bros SSCo Inc and Bloomfield SSCo Extension of Service Route 21278 285



INDEX DIGEST 485 Adequacy of service Inview of the provisions of sections 704 and 705 of the Merchant Marine Act of 1936 calling for the removal of Government owned vessels from service assoon aspracticable and for the development of aprivately owned merchant fleet competing Government ovned service should not beconsidered inreaching conclusions astothe inadequacy of service within the meaning of section 605 cof the Act Grace Line Inc Application toServe Haiti from US194 196 197 United States flag service inthe North Atlantic Port auPrince trade isinade quate within the meaning of section 605 cof the Merchant Marine Act of 1936 where even including the carryings of aGovernment owned line overall participa tion bysuch flag vessels fell from 50for the period 1955 1958 to407in1959 and declined to57in1958 from 64in1957 United States flag service inthe New York segment of the North Atlantic Haiti trade isinadequate where New York isnot the dominant port aswas New Orleans with respect toother Gulf ports inanother case 5FMB 747 New York spercentage share of total North Atlantic outbound cargo in1959 was 511and appears tobedeclining versus 72inthe New Orleans case United States flag participation incom merical cargo inliner service from New York ismost recently 606versus 83and inthe total North Atlantic trade United States flag outbound partici pation is31and has declined the last three years versus 61ld197 Existing service toports of Mobile AI Gulfport and Pascagoula Miss and Pensacola and Panama City Fla isinadequate where United States flag ships carried approximately 25of the outbound and 37of the inbound commercial eargo during the years 1953 to1958 United States flag participation has dedined recently anincrease of available space onUnited States flag ships will give the ports the benefit of more adequate service and while future increases inexports are inevitably speculative they appear tobebased ontangible factorS of industrial expansion supported bysome shipper demand for present service Thpresence of American flag vessels onaroute isthe determinative factor for showing adequacy or inadequacy of service not foreign lines Lykes Bros SSCo Inc and Bloomfield SSCo Extension of Service Route 21278 284 Yhere applicants proposed toextend services toEast Gulf ports service toother East Gulf ports already served bythem will not beconsidered indeter mining adequacy of service tothe former ports Under such circumstances adequacy of United States flag service should becoextensive with the service proposed Id285 Where adequacy of service toanumber of ports isinissue and the proposal istoserve all of such ports adequacy of service will not beexamined port byport but all the ports will beconsidered together Id285 Foreign flag competition subsidy rates The issue inthe proceeding subsidy rates was not todetermine whether foreign flag vessels were substantial competitors of the subsidy operator syessels but whether the foreign flag ships were engaged inliner operation and were therefore tobecounted inthe determination of the substantially and extent of foreign flag competition for subsidy rate purposes The Board exercising itspowers under section 204 adopted the Manual of General Procedures for Deter mining Substantiality and Extent of Foreign Flag Competition toclarify the indefinite term substantial competition asused insection 603 band provided inthe Manual for counting carryings of all foreign flags engaged inliner opera tion Considered inconjunction with the definition of liner service inthe



486 INDEX DIGEST Manual of Essential United States Foreign Trade Routes clear criteria have been adopted bythe Board todetermine the issue of whether aforeign flag operation isliner service or not Thus whether or not criteria used bythe staff have been formally adopted bythe Board isimmaterial and any contention that the Board acted arbitrarily or without authority inapplying criteria for deter mining what constitutes substantial competition iswithout merit and erroneous inthe light of the Manuals and the past practice of the Board inacting upon final subsidy rate recommendations for each subsidized operator Gulf South American SSCo Inc 386 387 389 Where Chinese flag ships of aChilean line carried inone year 49452 tons of bulk cargo representing 96of the total cargo carried because of the contracts of affreightment the line knew well inadvance that each sailing would have approximately 96bulk utilization and carried general cargo onthe basis of last minute convenience the ships were not providing liner service incompeti tion with asubsidized operator Liner service requires operation onadefinite adyertised schedule sothat shippers of general cargo may sorely upon the operations space availability or ports of discharge astopermit the making of plans for deliveries inthe future Publication of the sailings of the ships was not advertising Id389 390 Indetermining whether aforeign flag operation isliner operation acomparison of itscontracts of affreightment with those of the subsidized operator claiming theexistence of competition issignificant Where the subsidized operator scontracts specifically reserve the right toforego available bulk cargo inthe event the berth nature of the service isthreatened while the foreign flag carrier sontracts contain nosuch provision and emphasize the carriage of bulk cargoes and the latter carrier was not inaposition tocarry significant amounts of general cargo the foreign flag operations will not becounted indetermining the extent of substantial foreign flag competition encountered bythe subsidized operator The carrying of asmall amount of general cargo onasailing may eonstitute the sailing asliner for the purpose of determining whether there was anexisting service but isnot determinative where the issue iswhether such anoperation iscompetitive Id390 391 Modification of contract unprofitable operation Inpassing onanapplication under section 606 4of the 1936 Act for modifi cation of anoperating differential subSidy agreement soastorelieve the operator from the obligation tomaintain service onaparticular route or line the Board must take into consideration the profit projection and experience under the entire contract The operator does not prove that itcannot maintain and operate itsvessels with areasonable profit onitsinvestment unless itestablishes that itcannot operate under the contract with areasonable profit onitsentire investment devoted toperformance of the contract The contention that the investment referred toinsection 606 4relates only toaspecified service route or line isrejected Grace Line Inc Contract Modification Route 338283Section 211 of the Merchant Marine Act of 1936 indicates that the Act contem plates subsidy contracts covering American flag service onroutes and lines which may beunprofitable Such service could not beobtained ifsection 606 4of the Act were interpreted asgranting relief when aprofit cannot beobtained inone particular trade route The Act must beconstrued togive meaning tothe over all policy souP ht tobeachieved Congress did not intend toguarantee asubsidized operator aprofit oneach trade route nor onthe whole contract Id84b



INDEX DIGEST 487 IilIISection 211 aand bof the Merchant Marine Act of 1936 shows plainly that aservice or route may bedetermined tobeessential tothe foreign commerce of the United States even though operation onthe service or route will result insubstantial losses ifsuch losses are not disproportionate tobenefits accruing tosuch foreign commerce Id85The words upon his investment insection 606 4should beconstrued tomean upon the investment under the entire subsidy contract Section 606 4provides for relief ifthe contractor establishes that hecannot maintain and operate his vessels onsuch service route or line with areasonable profit upon his investment These words must beconstrued tomean the investment under the entire contract rather than the investment inthe service route or line Even ifthe words upon his investment refer back toservice route or line the requirement isthat the contractor establish that hecannot make areasonable profit onhis entire investment under the contract The Board construes the words service route or line asservices routes or lines insections 601 2and 603 aand these words should beconstrued the same way insection 606 4Id8586Interpreting service route or line asservices routes or lines and con tracting for more than one service route or line inasingle contract permits the averaging for recapture purposes of profits and losses from all services routes and lines inthe contract Toinclude all of the operator sservices routes and lines inone contract carries out the purposes of the Act inthat itpermits the more profitable operations tohelp carry the less profitable and thus assists inobtaining service onthe less profitable services routes and lines Id86Under Article II32Part IImodification or rescission clause of the subsidy contract ifthe contractor had mqre than one service route or line hewould have toestablish that hecould not make aprofit onhis investment inall of them inorder tobeentitled torelief The provisions of Part Iof the contract relating tofinancial accounting and replacement vssels also indicate that this isthe correct construction of Article II32Id87Modification of anoperating differential subsidy contract topermit discon tinuance of operation onaparticular trade line was granted with conditions where the applicant therefor had suffered and would continue tosuffer losses onitsinvestment onthe line and noAmerican shipper or exporter had objected even though the applicant had noright under section 606 4tosuch acontract modi fica tion Id87Undue advantage or prejudice asbetween citizens Finding of inadequacy of service disposes byinference of the issue of whether additional vessels should beoperated inthe service inquestion and the question of whether there would beundue prejudice against anexisting operator Lykes Bros SSCo and Bloomfield SSCOExtension of Service Route 21278 286 TARIFFS See also Agreements under Section 15Classifications Terminal Facilities Volume Rates Tariffs must beread inwhole and not inpart Anitem inaport terminal tariff which provided that the tariff was notice toall concerned that the rates rules and charges apply toall traffic and toarrangements with shippers takes precedence over another item reserving tothe port the right tomal eagreements with shippers concerning rates and services Storage Practices at Longview Washington 178 182 Descriptive words intariffs must beconstrued inthe sense they are generally understood and accepted commercially Shippers cannot bepermitted toavail vnlalp



488 INDEX DIGEST themselves of astrained and unnatural construction The proper test isthe meaning which the words used might reasonably carry tothe shippers towhom they are addressed Use inafewisolated instances does not contradict the essential characteristics of the property Raymond International Inc vVene zuelan Line 189 191 Where two commodity rates are adequately descriptive the one making the lower charge isapplicable Ambiguities should beresolved against the carrier writing the tariff Misclassification of Diatomaceous Earth asSilica 289 296 Establishment of adistribution system for tariffs inforeign commerce isneces sary for the enforcement and administration of provisions which prohibit false classification of property under section 16and the demand of unjustly discrimi natory rates under section 17Where shippers have not had written tariff descriptions of commodities toread and compare itisvirtually impossible toestab lish knowing and willful misclassification where closely related commodities are involved Distribution of tariffs will enabel shippers todetect allegedly dis criminatory rates and toprotect themselves byapplication tothe Board which can alter the rates tothe extent necessary tocorrect unjust discrimination Fil ing of Freight Rates inForeign Commerce of US396 399 400 TERM INALFACILITIES See also Tariffs The practices of aport terminal inallowing free time for cargo tooccupy wharf premises or storage facilities inexcess of that fixed byitstariff which free time varied greatly from shipper toshipper and from commodity tocom modity soastoafford the port anopportunity toprovide unequal treatment of shippers and preferred treatment of certain classes of cargo are clearly unduly prejudicial and preferential inviolation of section 16and unjust and unreason able inviolation of section 17of the Shipping Act notwithstanding there were nocomplaints and nocompetition between terminals was involved Storage Prac tices at Longview Washington 178 183 184 Where carrier entered into arrangement with afirmostensibly for husbanding and booking agency services but infact paid the firmsubstantial amounts of money toprovide free or lowcost storage and other terminal services exclusively for shippers which the firmsolicited forthe carrier and normally such shippers would have had tobuy such terminal services from the port from which the firmrented space the carrier gave undue preference and advantage totraffic through the port and SUbjected other ports toundue prejudice and disadvantage and allowed shippers or consignees toobtain transportation of property at less than the regular rates then established bythe carrier byanunjust or unfair means contrary torequirements of section 16of the Shipping Act The preference and advantage tothe one port and the prejudice and disadvantage toother ports was undue because substantial economic advantages were available only through the firmand only at the one port The substantial economic advantage was the unfair means Itwas immaterial that the firmacted independently infurnishing services because the carrier had aduty toterminate itspayments when itknew how they were being used The further facts that the carrier collected full freight from the shipper or consignee and paid the port compensa tion properly due toitfor acting asterminal agent were also immaterial since indirect actions and actions inconjunction with others are also prohibited bysection 16Storage Practices at Stockton and Oakland Oalifornia 301 311 312 Aperson isfurnishing warehouse or other terminal facilities inconnection with acommon carrier bywater who receives custody of property from such carrier or itsagent after unloading at dock or pier and keeps custody within Qnlarp



INDEX DIGEST 489 the geographical confines of anocean terminal facility until relinquished toaninland carrier or tothe consignee The terminal aspect of handling property isnot complete at the time goods are delivered byaport furnishing terminal facilities toalessee of itsassigned warehouse space Id313 314 Firm which rented warehouse space offered warehouse and terminal services topotential clients contracted for the lessor sterminal services for itsclients and received consignees cargoes from acarrier under arrangement yith the carrier which infact paid for most of the servrces was carrying onbusiness of furnishing warehouse or other terminal facilities was acting inconnection with acommon carrier bywater and was therefore another person subject tothis Act within the definition insection 1and asthe term isused inthe second paragraph of section 16of the Shipping Act Id314 Practices of afirmwere related toand connected with the receiving handling storing and delivery of property where the firmreceived property unloaded from acarrier sship handled the property byhaving itmoved tothe firmsassigned space inthe terminal area stored the property and performed further handling operations onthe property and delivered ittoaninland carrier These practices involve services related tothe proyision of warehouse and ter minal facilities Id314 315 Firm which under anarrangement with acommon carrier inessence solicited shippers byoffering free storage which made noncompensatory charges for itsterminal services and which receiYed from the carrier amounts not remotely commensurate with itsservices all with the result that shippers were the beneficiaries of the carrier spayments tothe firmand the carrier was the recipient of the shippers business gave economic preference asanother per son subject tothe Act tothe locality and toshippers using the carrier at the port As aresult other localities and other shippers were subjected toprejudice and disadyantage and shippers through the port were allowed toobtain trans portation at less than the carrier sestablished rates Id315 Operator of rented terminal space which represented that itwould perform certain services concealing that the terminal operator performed the services pursuant toatariff and absorbing onbehalf of shippers the normally applicable warehouse service costs with payments made byacarrier ostensibly but not actually for husbanding and booking agency services used unjust and unfair means of allowing and indirectly allowed itsshipper clients toobtain trans portation for property onthe carrier sships at less than regular and established charges Id316 Assumption of custody bywarehouse or storage operator over shippers and consignees property without executing receipt therefor or being named agent inany shipping documents and assertion of power todirect terminal operator from which itrented space astomovement of and services tothe property with out furnishing proof of itsinterest therein constituted failure toestablish just practice relating toreceiving handling storing and delivering of property within the meaning of section 17Id316 There finlrented space from port toprovide warehousing and distributing serYices insulated itsclients from port swarehouse tariff failed topublish itsown tariff for furnishing identical seryice but made yarying charges based onnegotiations and was acting under arrangement with acarrier which resulted inshippers obtaining transportation of cargo at less than esta blished rates the absence of atariff was anunfair or unjust device or means Id316 Firm which rented varehouse space and limited itsservices tocargoes of one carrier excluding cargoes of other carriers from the economic adyantages of III



490 INDEX DIGEST itsfacilities prejudiced the excluded carriers and placed them at anunreason able disadvantage inthe competition for cargoes Id316 Language insection 16of the Shipping Act referring toacts inconjunction with any other person does not require showing of agency relationship Carrier and firmcollaborating inplan toprovide free storage services tocarrier scustomers wreacting asindependent contractors and inconjunction with each other Id317 Where carrier itsagent and terminal operator made arranKements for operator tobill agent for storage services provided tocertain customers of the earrier and carrier reimbursed agent the provisions of section 16of the Shipping Act were violated since such concessions were not available toall shippers and different periods of storage were required bydifferent shippers Such actions were likewise unreasonable practices connected with the receiving storing and handling of cargo Id317 Terminal operator ssubmission toagent of carrier of invoices for storage services rendered tocustomers of the carrier with knowledge such invoices would bepaid bycarrier rather than shippers and itsparticipation insuch anarrangement constituted anunjust and unreasonable practice connected with the receiving handling and storing of property inviolation of section 17Id318 Assessment byNew Orleans port of awharf tollage charge oncargo trans ported bybarge toavessel moored at the port with the cargo being transferred tothe vessel without moving across the wharf isnot anunreasonable practice inviolation of section 17of the 1916 Act The barge including itscargo uses some of the dredged basin alongside ship the barge and cargo receive the benefits of the mooring facilities police protection isavailable and fire protec tion isavailable free except for cost of chemicals used The Board need not betoo concerned with definitions of wharf tollage egthat itisessential that cargo pass over the wharf The charge was made tohelp pay costs and the service rendered was reasonably related tothe charge Reasonable allocation of costs could not bemade onthe record Evans Cooperage Co Inc vBoard of Commissioners 415 418 419 Exemption of bulk mineral cargoes from atollage charge and aspecial tollage rate onliquids loaded via pipelines that actually use the wharf were not dis criminatory or prejudicial tocomplainant whose liquid products loaded directly from barge toship were subject toawharf tollage charge The type of service given was different police and fire protection given the different service likewise differed and complainant sproducts were of greater value thus precluding any competiti verelationship and justifying different charges Id419 Elimination of awharf tollage charge onbarge toship cargo at New Orleans would beadverse tothe practices observed at Galveston and Houston where acharge isassessed for the same type of service Itsuse at the latter ports and other ports tended toestablish the type of charge asanaccepted and reason able trade practice Id419 The fact that complainant does not burden wharf space with itscargo which isloaded from barge toship does not require that itbeallowed credit tothe extent that itshould not becharged for wharf tollage Whether the specific space alongside the ship being serviced isutilized byothers or not does not alter the obligation of maintaining the facility and of assessing users of the facility charges which will provide continued existence of the facility Id419 420 UNJUST ORUNFAIR DEVICES See Absorptions Classifications



INDEX DIGEST 491 VESSEL VALUES See Rate Making VOLUME RATES Rates charged byacarrier for fibre forms onthe measurement rather than the weight basis are not excessive and thus not detrimental tocommerce inviola tion of section 15of the Shipping Act inview of the amount of space taken the requirements for aprotective covering and the difficulties of handling the prop erty Use of volume measurement rates rather than measurement ton rates for the carrying of fibre forms does not violate section 15of the Shipping Act even though the result isanexcessive ratio of value of the product tothe freight rate since the cargo has balloon characteristics inthat ittakes upalarge amount of space inrelation toitsweight and isnot compressible Raymond International Inc vVenezuelan Line 189 192 No discrimination between shippers inviolation of sections 16and 17of the Shipping Act isshown where acarrier used different tariff classifications volume vweight for fibre forms and pipe since the products were not com vetitive their characteristics and use were different and one was much heavier and more durable than the other Id192 WAREHOUSE SERVICE See Terminal Facilities WHARF TOLLAGE CHARGE See Terminal Facilities WORKING CAPITAL See Rate Making o




