
FEDERAL MARITIME BOARD

No M 69 Sub No 1

PACIFIC FAR EAST LINE INC APPLICATION TO BAREBOAT CHARTER
Two GOvERNMENT OWNED VICTORy TypE VESSELS

REPORT OF THE BOARD

By THE BOARD

This is a proceeding under Public Law 591 of the 81st Congress
upon the application of Pacific Far East Line Inc PFEL to

bareboat charter two Government owned Victory type vessels for one

voyage each to carry wheat from the Pacific Northwest to Pakistan

beginning in July 1956 The vessels sought SS Swarthmore Victory
and SS Arcadia Victory are now under bareboat charter to PFEL

pursuant to the Board s findings in Docket No M 64 and Docket No

M 64 Sub No 1 and the charters will terminate at the end of

July
In Docket No M 69 5 F M B 112 involving applications for the

bareboat charter of 30 vessels for the carriage of International Co

operation Administration ICA and other Government sponsored
cargoes as well as such other cargoes as may be approved by the

Maritime Administration the Board held that on the evidence of

record an affirmative finding that privately owned American flag
vessels are not available could not be made but stated that it would

reopen the proceeding if arGovernment agency having cargo to move

after giving sufficient advance notice to the ship operators advises

the Board that privately owned American flag vessels at reasonable

rates and on reasonable conditions are not available

Notice of this hearing was published in the Federal Register of

July 19 1956 Since it originally heard Docket No M 69 the Board

in this case heard the evidence and oral argument in lieu of briefs

on July 19 Exceptions ill not be filed to this dicision

American Tramp Shipowners Association Inc ATSA appeared
in opposition to the application Polarus Steamship Co Inc
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Polarus also appeared in opposition to the application and by
telegram dated July 19 1956 requested that in the event the Board

found no privately owned American flag vessels available the Board
consider Polarus an applicaIlt to charter the two vessels here sought
for this trade This telegram further set forth that Polarus had ad
vised the Pakistan Embassy through their brokers that subject
to allocation Polarus would use the subject vessels upon a finding
of nonavailability of privately owned tonnage and would carry the

cargo at 27 per ton

States Steamship Company Pacific Transport Lines Inc and

Shepard Steamship Company intervened as their interests might ap
pear Public Counsel urged recommendation of the application

Because of the short notice of the hearing at the conclusion of oral

argument the Board ruled it would defer its decision until 5 p m on

July 20 in order to allow the owners of any privately owned Ameri
can flag vessels to offer them for this trade

Evidence of record indicates that the Government of Pakistan has
two full cargoes of wheat financed by ICA to be moved from the
Pacific Northwest to arachi Pakistan on or before August 3 that
PFEL made some ca vass on the Pacific coast as to the availability
of vessels without success that the Chief Office of Ship Operations
Maritime Administration checked on vessels in the Pacific Northwest
without finding any available to lift this cargo that the Pakistan
Government canvassed the market also yithout success and that
PFEL plans to carry the wheat at the N S A rate of 27 99 per
ton 1 The record is clear in establishing the fact that ATSA was

aware on June 15 that bids on this cargo were to be opened on June
18 covering June and July ships The witness for ICA under cross

examination by counsel for ATSA testified in Docket No M 69

However there are bids to be opened on the 18th 110 000 tons of grain
for Pakistan And these people can offer their vessels in to the Pakistan
Embassy on Monday June 18 morning or to the grain houses tor fixtures
That s in existence today Record p 241 Italics added

Inthis proceeding ATSA offered no vessels whatever
In view of the foregoing e feel that Polarus and members of

ATSA had knowledge of this cargo and had ample time if they had
no vessel avail ble to canvass the market in an effort to determine
whether or not privately owned American flag vessels were available
at reasonable conditions and rates and if not then to initiate a re

quest for the charter of Goverll ent owned vessels to lift the cargo
1 Subsequent to the hearing in the case PFEL advised the Board that the company had

otlered and the Pakistan Government had accepted a rate of 27 a ton subject to the
Board s approval of the use of the vessels in question

5 F M B



138 FEDERAL MARITIME BOARD

This was not done by Polarus or member companies of ATSA until

the date of the hearing on the PFEL application The Board sees

no reason why Polarus should be given precedence over PFEL The

argument that the cargo in question is tramp type and should be

limited to tramp operators is without merit

Public interest It has been held in Grace Line Inc Oharter of
War Built Vessels 3 F M B 703 1951 that a service in which one

commodity is carried from one port to another for but a single
shipper unless exceptional circumstances are shown is not in the

public interest We think however that the mandates of Congress
as in this instance executed by lCA in financing aid cargoes to na

tions such as Pakistan clearly establish exceptional circumstances

and we find that the movement of Government financed wheat in

vessels chartered from the Government in circumstances where

privately owned tonnage is not available is in the public interest

Adequacy of service The charter market has been and remains

tight Although the evidence is adequate that no space for these

cargoes existed on liners out of the North vest and that no tramp ves

sels could be found that would engage in the trade at the time re

quired we feel that applicant with more specificity should have

established the extent to which the market for privately owned Amer

ican flag vessels was canvassed when by whom and in what man

ner We feel that applicant should have produced a witness who

could testify directly on this matter However the record is clear

in establishing the fact that at the time of the hearing privately owned
American flag service was not adequate to accommodate the cargoes
in question

Reasonable conditions and rates The fact that the record discloses

that no privately owned American flag vessels were available for this

trade at any rates makes unnecessary a determination as to the rea

sonableness of conditions and rates of available privately owned

American flag vessels

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced at the hearing the Board finds

and hereby certifies to the Secretary of Commerce

1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available for

charter from private operators on reasonable conditions and at rea

sonable rates for use in such service
5 F M B
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Any charter which may be granted herein should be for one voyage
for each of the two vessels basic charter hire should be at a rate not

less than 15 percent of the unadjusted statutory sales price of the
vessels chartered or the floor price whichever is the higher readying
and lay up costs should be for acconnt of applicant and the opera
tion of the vessels chartered should be limited to the outbound car

riage of wheat from the Pacific Northwest to Pakistan and the
essels be required to return to a vVest coast United States port to be

named by the 1aritime Administrator and there redelivered in ac

cordance with instructions from the Maritime Administrator
JULY 23 1956
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No 860

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY AGREEMENT EASTBOUND ROUND THE WORLD

SERVICE

No S 60 Sub No 1

ISBRANDTSEN COMPANY INC APPLICATION FOR WRITlEN

PERMISSION SECTION 805 a

SubmittedJune 20 1956 Decided August 31 1956

REPORT OF THE BOARD ON ApPEALS FROM RULINGS OF EXAMINER

CLARENCE G MORSE C hail1r4n BEN H GUILL Vice 0hairman

TRos E STAKEM JR MemlJer

By THE BOARD

Pursuant to Rule 10 m of our Rules of Practice and Procedure

Isbrandtsen Company Inc Isbrandtsen has appealed from cer

tain rulings of the examiner directing applicant and Public Counsel
to furnish information and Bull Insular Line Inc A H Bull

Steamship Co Luckenbach Steamship Company Inc 1arine Trans

port Lines Inc and Weyerhaeuser Steamship Company domestic

operators interveners have cross appealed from certain rulings
of the examiner which denied their requests for data from applicant 1

Isbrandtsen appealed from rulings 1 that Public Counsel supply
statistics showing the number of sailings and the amount of cargo
from and to each port on the proposed eastbound round the world

service 2 that applicant furnish data pertaining to all of its for

eign flag affiliations whether or not related to the route proposed to

be served and 3 that applicant produce detailed data as to way

cargo carried on its round the world vessels and details as to any

lOur decision of June 8 1956 disposed of that portion of the appeal dealing with the

determinations of the Administrator of essentiality of trade routes under section 211 of

the Merchant Marine Act 1936 as amended the Act
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agreements between applicant and any shipper for present or future

cargo movements in any domestic or foreign operation
Cross appellants appealed from the rulings which denied their re

quests that applicant furnish 1 details of its merchant activities
2 the entire subsidy application including confidential portions
3 details of its vessel replacement program and 4 all data from

the year 1950 rather than the year 1951

Oral argument was heard on the issues on June 20 1956 Public
Counsel appeared in support of the examiner s ruling on the issue of

production of statistical data by Public Counsel and in support of the

appeal otherwise Isbrandtsen appeared in support of the appeal
and the domestic operators appeared in opposition to the appeal and
in support of their own cross appeal American Export Lines
Inc appeared in opposition to the appeal

DIserSSION

1Vith reference to the production of statistics by Public Counsel
showing the number ofsailings and the amount ofcargo from and to
the ports involved on the proposed service we are in complete agree
ment with the examiner It is to be noted that ports and areas in
Isbrandtsen s proposed service v ny materially from the ports and
areas covered by the services and trade routes which the proposed
service overlap It is obvious then that the statistical data for the

ports and areas proposed to be served are relevant and material to
issues of existing service adequacy of service and undue advantage
and undue prejudice raised in a section 605 c proceeding

Turning now to the data pertaining to Isbrandtsen s foreign flag
affiliations on routes and services other than those of applicant s east

bound round the world service we fail to see their relevancy to the
issues raised in either a 605 c or an 805 a proceeding These are

matters to be determined under section 804 of the Merchant Marine
Act 1936 as amended The Board will see that this section of the law
is fully satisfied before any final determinations are made on the

subsidy application States JJfarine Oorp Subsidy Tri Oontinent
Service 5 F M B 60

Applicant s foreign flag affiliations on routes not here under con

sideration can have no bearing on the issues of existing U S flag serv

ice adequacy of service or undue advantage and undue prejudice in
a section 605 c proceeding or the issues of unfair competition or the

objects and policy of the Act in a section 805 a hearing
As to the rulings concerning the production ofdata relating to way

cargo earried on its round the world vessels we believe such data are
5 F M B
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not germane to issues raised in a section 805 a proceeding and there

fore Isbrandtsen should not be compelled to furnish such data vVay
cargoes carried on the foreign legs of the proposed service cannot ad

versely affect carriers engaged solely in the domestic commerce of the

United States Similarly the Board believes that agreements between

shippers and applicant covering present and future cargo movements

in the foreign commerce of the United States cannot unduly prejudice
the United States coastwise and intercoastal operators and Isbrandt

sen need not furnish such information

With regard to agreements between Isbrandtsen and any shipper
covering present or future cargo movements in the domestic trade we

feel that section 805 a of the Act deals with any and every domestic

intercoastal or coastwise trade in which an applicant for subsidy is

engaged and is not merely confined to a situation where the domestic

service is a part of the route for which subsidy is sought Findings
by the Board that permission to engage in the domestic coastwise or

intercoastal trade mayor may not result in unfair competition or

mayor may not be prejudicial to the objects and policy of the Act

must be predicated on relevant facts among which is the amount of

cargo available for carriage in the domestic trade Teare of the

pinion that agreements or understandings between Isbrandtsen and

any shipper covering present or future movements of cargo in the

domestic trade is relevant and material to the issues raised in this

proceeding and therefore must be furnished by Isbrandtsen

The examiner properly refused the request of domestic interveners

that Isbrandtsen disclose its so called merchant activities

With reference to that portion of the cross appeal requesting that

the entire subsidy application including confidential information

be furnished we point out that the application was submitted to the

Board pursuant to section 601 of the Act for the exclusive use of the

Board in carrying out its functions under that section Such con

fidential information is not subject to scrutinization in either a 605 c

01 an 805 a proceeding since it is not material to the issues under

those sections

Isbrandtsen s vessel replacement program although a matter in

which the Board is interested has no relationship to the issues raised

here Compiling traffic data from 1950 to date would entail far more

work and expense than from 1951 to date and since we believe the

value of such additional data in this proceeding is disproportionate to

such work and expense we feel that the examiner acted properly
within his discretion in setting the period from 1951 to date

An appropriate order will be entered in accordance with the

foregoing
5 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Yashington D C on the 5th day of September A D 1956

No S 60

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY A G R E E MEN 1 EASTBOUND ROUND THE T ORLD

SERVICE

No S 60 Sub No 1

ISBRANDTSEN COMPANY INC ApPLICATION FOR VRITTEN

PERMISSION SECTION 805 a

Interlocutory appeals having b en made to the Board in these pro

ceedings and the Board having served its reports therein on June 12

1956 and September 4 1956 which reports are hereby referred to and

made parts hereof

It is ordered That neither the Maritime Administrator s determi

nations of essential trade routes made pursuant to section 211 of the

Merchant Marine Act 1936 as amended nor the data upon which

such determinations were based are to be received in evidence in these

proceedings
It is fu rthe r ordered That Public Counsel produce statistics show

ing the number of sailings and the amount of cargo from and to the

ports involved on the proposed service of applicant
It is fU1 the1 ordered That neither data pertaining to applicant s

foreign flag affiliations on routes and services other than applicant s

eastbound round the world service data pertaining to way cargo
carried by applicant agreements between applicant and shippers
covering present and or future cargo movements in the foreign com

merce of the United States data pertaining to applicant s so called

merchant activities the confidential index to applicant s subsidy
application nor applicant s vessel replacement program be produced
by applicant

5 F M B
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1t is further ordered That applicant furnish details of agreements
between any shippers and applicant covering present and or future

movements of cargo in the domestic intercoastal or coastwise com

merce of the United States and
It is further ordered That all traffic data required shall be from

the year 1951
By THE BOARD

SEAL Sgd A J WILLIAMS

Secretary
5 F M B
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FEDERAL MARITIME BOARD

No M 71

GRACE LINE INC ApPLICATION To BAREFOOT CHARTER Two VICTORY

TYPE VESSELS FOR OPERATION ON TRADE ROUTE No 25 SERVICE B

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAIU M tJR 111ember

By THE BOARD

This proceeding was instituted pursuant to Public Law 591 8Ist

Congress upon the application of Grace Line Inc for the bareboat

charter of two Government owned Victory type dry cargo vessels

for operation for one year on Trade Route No 25 Service B

Hearing was held before an examiner on July 25 1956 pursuant
to notice in the Federal Register of July 18 1956 Oral argument
was had before the examiner in lieu of briefs The examiner s initial

decision was seryed on July 30 1956 in which he recommended that

the Board should make the necessary statutory findings and shouid
recommend inte1 alia that applicant bear all break out readying and

lay up costs incurred on the two chartered vessels Exceptions to the

initial decision were filed by opposing intervener American Tramp
Shipowners Association Inc ATSA alid by applicant

Ve are in substantial agreement with the conclusions of the

exammer

The record indicates 1 the two vessels sought to be chartered are

to be used on Trade Route No 25 applicant s Line B service between

United States Pacific Coast ports and the west coast ports of Mexico

Central and South America on which service applicant as the only
United States flag berth service operates six vessels with fortnightly
sailings 2 none of applicant s owned tonnage is under charter to

any other operator 3 the vessels sought are desired for delivery at

a Un ted States Pacific coast port and 4 applicant desires the

charter because of increasing commercial and Government sponsored
aid cargoes on Trade Route No 2 requiring transfer of the Santa

I F M B 143
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Elisa from operation on Trade Route No 25 to Trade Route No 2
in August 1956 an increase in commercial and Government sponsored
aid cargoes southbound on Trade Route No 25 within the next 8 to

12 months and an increase in ore and nitrate tonnage northbound on

Trade Route No 25 through February 1957 The record further
establishes that after applicant attempted to secure privately owned
United States flag vessels for charter the only firm offers were for

two Liberty type vessels at 75 000 per month and one C l type vessel
in excess of 70 000 per month

Of the two vessels sought one would replace the Santa Elisa which
would be transferred to operation on Trade Route No 2 and operating
differential subsidy aid is requested for this vessel The second vessel
with which the applicant intends to carry aid and other bulk cargoes
southbound and bulk commodities northbound is sought without

subsidy Applicant plans to integrate one vessel on its sequence voyage
and turnaround schedule while the second vessel although operated
on this trade route will not serve a full range of United States
Pacificcoast ports

In connection with the request for subsidy on one of these vessels
we note that applicant filed an application for operating differential

subsidy on June 25 1956 but that application will not be considered
here

Public interest Trade Route Nos 2 and 25 have been determined

to be essential foreign trades routes Predicated upon these findings
the Santa Elisa when transferred from operation on Trade Route
No 25 to operation on Trade Route No 2 will be used in a service
which is in the public interest We also find that the vessel sought to

be chartered to replace the Santa Elisa on Trade Route No 25 is to

be used in a service which is in the public interest Although the
second vessel sought to be chartered will not be integrated in appli
cant s voyage sequence and turnaround schedule on Trade Route
No 25 it will operate on this route without serving the full range
of United States Pacific coast ports and will carry Public Law 480
83d Congress cargoes It is our opinion that the vessel is to be used
in a service which is in thepublic interest

Adequacy of service We agree with the examiner in his findings
that the service is not adequately served The record shows that on

Trade Route No 2 applicant s vessels are sailing at capacity south
bound and have frequently refus d cargoes Further on Trade Route
No 2 applicant s vessels are carrying full underdeck cargoes and sub
stantial deckloads southbound and both commercial and Public Law
480 cargo has had to be turned down on this route justifying the

5 F M B
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transfer of the Santa Elisa to this trade route The record indicatES

that applicant is not able to accommodate all the cargo offered on

Trad Route No 25 and that its vessels are running at approximately
100 percent full cubic capacity southbound and approximately 90

percent northbound There is substantial evidence that both com

mercial and Government sponsored cargoes will materially increase
within the next ten months on Trade Route No 25 Approximately
310 000 tons of Public Law 480 cargoes are yet to be moved south
bound from United States Pacific coast ports The evidence indicates

that northbound traffic over Trade Route No 25 of ores and concen

trates during the next 12 months will be considerably increased over

any corresponding period In regard to the northbound movement

a witness for ArSA testified that a substantial imbalance of north
bound over southbound cargo existed in tramp operations on Trade
Route No 25 It is noted from the record that the basis of this testi

mony was a Census Report No FT 1000 but it was not introduced
into evidence no exhibit was made ftom it and the witness did not

know what commodities it covered The examiner gave no weight
to this evidence on the ground that the record as to the figures sup

porting the witness s statement was neither deal nor complete Ye

agree with this conclusion

Availability of vessels 1easonableness of 1 ates and conditions

Applicant endeavored without success to secure offers of charter of

United States flag C 2s from several owners of such vessels Efforts

were made through several brokers to charter other United States
flag vessels but the only offers obtained were firm offers for two

Libertys at 75 000 each and one C 1 vessel in excess of 70 000 pel
month These offers were rejected by applicant as its projections
showed substantial losses at those figures

In June applicant was again advised by brokers that the time

charter market was 70 000 for C 2s and Victorys and 65 000 for

Libertys Again in July applicant was advised that the time charter
market was 75 000 to 85 000 for C 2s 75 000 to 78 000 for Victorys
and 66 000 to 68 000 for Libertys Applicant testified that no firm
offer for any of these vessels was made since its calculations showed

acharter at that rate would entail too much loss

ATSA states that two C 2s were fixed on June 25 1956 for 10 to

12 months at 75 000 and another C 2 for 6 to 8 months with delivery
in August at 80 000 These vessels ATSA stated yere available to

any reputable charterer At the time of the hearing ATSA was not

aware of any Victorys available for charter but there were 6 to 8

Libertys available at current rates which it placed at 65 000 a month

5 F M B
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We note that tile witness for ATSA did not represent the owner of

any vessel who could offer them at the rates stated

While there is testiplOny to the effect that some Liberty type vessels

are now available for charter we note that there was no claim that

Victorys or C 2s are now available Indeed applicant did not re

ceive any firm offers at any price for Victorys or C 2s the types which

it desires to charter In June applicant purchased a C 2 type vessel

for operation on Trade Route No 25 as a replacement for the Santa

Elisa but delivery will not be effective until January 1957 because

delivery will be at an Atlantic coast port it will not be available for

southbound service on Trade Route No 25 until April 1957 vVe

consider it significant that no firm offers for Victorys or C 2s have
1

been made and conclude from the record that vessels which are suit

able for this service are not available

DISCUSSION

Applicant excepts to the recommendation that it bear all break out

readying and lay up costs incurred on the two chartered vessels

ATSA exepted to the findings 1 that the charter would be in tlle
public interest 2 that the service is not adequately served and 3

that privately owned American flag vessels are not available at rea

sonable rates

The exceptions filed by ATSA have beEm fully covered in the pre

ceding discussion

As noted above applicant s exception relates only to the recommen

dation that it bear all break out readying and lay up costs and

insists that the letter and spirit of Public Law 890 84th Congress
approved August 1 1956 H J Res 613 suggests a change in policy
which should be reflected in the Board s recommendation

Recent recommendations of the Board resulting from Public Law

591 proceedings have included a recommendation that break out

readying and lay up costs be borne by the charterer although in most

instances the applicant has maintained that he will not accept the

vessels sought on such a condition While the Board has recommended

that the applicant bear such c sts in some cases the charterers have

been able to secure vessels having already been broken out and the

break out readying and lay up costs have been less than the 150 000

to 200 000 which has been e timated in this proceeding Additionally
we recognize the fact that break out readying and lay up costs vary
from vessel to vessel which results in lack of uniformity and therefore

makes for inequities among charterers
5 F M B
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Under the provisions of Public Law 890 the Secretary of Com

merce is authorized to use the previously created vessel operations
revolving fund in connection with charters awarded in activation

repair and deactivation of vessels Although the revolving fund may
be used the law does not direct its use and on the contrary the Sen
ate Report 8 Report No 2627 84th Cong 2d sess points out that

the law s flexibility permits the SecretaTY of Commerce to drive the

hardest bargain possible under conditions existing at the time of

charter

In view of the large cost of break out readying and lay up the

unusual heavy cargo offerings anticipated here the Secretary of

Commerce may deem that the public interest warrants the cost of

break out readying and lay up be paid from the fund with a recoup
ment ofsuch costs through charter hire In our opinion it is essential

that charter rates be uniform and consistent with the policies of the

Merchant Ship Sales Act of 1946 as amended It is our view that

in fixing charter rates under the Act consideration should be given
to the fair andre lsonnble rates determined by N S A vVe rec

ommend therefore that the Secretary of Commerce authorize the

payment of break out readying and lay up expenses from the vessel

operations revolving funcl and that in such event he give considera

tion to the recoupment of such costs through charter hire In fixing
the chaTter rate consistent with the policies of the Act and giving
consideration to the N S A fail and reasonable rate if such charter

rate is not sufficient to recoup such costs within the period of the charter

requested by applicant consideration should be given by the Secretary
of Commerce to lengthening the period of the charter

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced at the hearing the Board finds

and hereby certi fies to the Secretary of Commerce

1 That the service under consideration is in the public interest

2 That snch service is not adequately served and

3 That privately owned American flag vessels are not available for

charter from private operators on reasonable conditions and at rea

sonable rates for use in such serviee

Ve reeommend that any eharter which may be granted herein

should be for the requested period of 12 months subject to the right
of cancellation by the charterer on 15 days notice such right at the

option of the Administrator to be eonditioned upon full payment to

the Government of the remainder of one year s charter hire which

will be considered as recoupment of break out and lay up costs and
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the right of cancellation by the Government on 15 days notice that

the basic charter hire rate be directly related to the N S A fair

and reasonable rate b t shall in any event be at a rate of not less

than 15 percent of the floorprice of the vessel

Action with respect to subsidization for one vessel which the appli
cant seeks to charter shall await further action of the Board In

the event subsidization is allowed the charter party executed should

include provisions to protect the interest of the Government under its

operating differential subsidy agreement with applicant
vVith reference to break out readying and lay up costs we recom

mend that the Secretary of Commerce establish uniform rates of

charter hire which take into consideration the N S A fair and

reasonable rates and authorize the use of the vessel operations re

volving fund for the activation repair and deactivation cost pro
vided for in Public Law 890 84th Congress

The Board further recommends that except in special circumstances

where the urgency of the situation overrides our desire to recoup
a verage activation repair and deactivation expenses as a desired

goal charters should be for a period which will enable the Admin

istration to recoup substantially all such expenses Where the charter

is earlier terminated at charterer s option then at the option of the

Administrator a consideration for such early termination should be

charged against charterer in an amount which when added to charter

hire already paid will aggregate one year s charter hire

Inasmuch as the Government will have recouped substantially all

of the average activation repair and deactivation expenses during
the first year of operation in charters which are made for a period
extending beyond one year consideration should be given to reducing
the rate of charter hire in the second and subsequent years always
consistent however with the policies of the Merchant Ship Sales Act

of 1946 as amended

SEPTEMBER 6 1956
5 F M B
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No S 57

STATES MARINE CORPORATION AND STATES 1ARINE COHPOIL TION OF

DELAWARE ApPLICATION FOR OPERATING DIFFERENTIAL SUBSIDY ON

THEIR TRI CONTINENT PACIFIC COAST FAR EAST AND GULF MEDI
TERRANEAN SERVICES

REPORT OF THE BOARD ON ApPEALS FRO1RuLINGS OF THE EXAMINER

CLARENCE G MOHSE 0 hai117w n BEN H GmLL Fice 0hai1 1nan THOS
E STAKElf TR lfembel

by TilE BOARD

This matter has been presented on interlocutory appeal under Rule

10 m of our Rules of Practice and Procedure from rulings on No
vember 30 1955 of the examiner in this proceeding and the State
ment of Grounds for rulings dated January 12 1956 The Board

previously disposed of one of the appeals on June 8 1956 and the

remaining rulings appealed from by applicant and a subsequent
cross appeafiled by certain of the interveners will be disposed of

now The examiner ruled inte J alia 1 that nppllnt supply
yoyage by voyage detail of cargo liftings for affiliated interests in

cluding date of lifting port of londing and of discharge commodity
and long tons carried 2 that applicant supply information as to

its foreign connections such as its related foreign corporations the

foreign flag vessels in which it or its affiliates haye an interest for

which it serves as agent or which it charters and 3 that applicant
disclose the grounds upon which it proposes to ret ain any interest as

to yhich divestiture is not proposed From these rulings applicant
takes this appeal

The subject matter of the cross 1ppeals filed by interveners

Lykes Bros Steamship Co Inc Pacific Far East Line Inc and

Veye rhaeuser Steamship Company relates chiefly to the denial by the

examiner of rulings ordering the production by applicant of the

folloing 1 a complete copy of the application and all exhibits
and amendments 2 a list of cornmon stockholders in States lllarine
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and Anderson Clayton Co and holdings of each 3 with respect
to F M B Agreements Nos 8001 and 8002 between States Marine

and Bloomfield Steamship Co and its stockholders the record of per
formance thereunder i e cargo for which States Marine is responsi
ble versus total cargo carried by Bloomfield segregating bulk cotton

other general and fees received 4 a list of all persons owning
directly or indirectly more than two percent of the stock of States

Marine or of Anderson Clayton 5 a statement of foreign business

activities of each stockholder owning directly or indirectly more

than two percent of the stock of States Marine or of Anderson Clay
ton with particular reference to shipping merchandising steve

doring andterminal operations
Oral argument on the issues was heard on June 20 1956 Public

Counsel and StateE Marine appeared in support of the appeal from

the rulings American President Lines Ltd appeared in opposition
to the appeal and Lykes PFEL and Weyerhaeuser appeared in op

position to the appeal and in support of their own cross appeal

DISCUSSION

This proceeding is one held pursuant to the provisions of section

605 c of the 1erchant Marine Act 1936 the Act and all the

dem ands for information which are the subject matter of this appeal
and cross appeal must be viewed in the light of materiality and

relevance to issues within the purview of that section which reads

No contract shall be made under this title with respect to a vessel to be op

erated on a service route or line served by citizens of the United States which

would be in addition to the existing service or services unless the Commission

shall determine after proper hearing of all parties that the service alrea dy pro

vided by vessels of United States registry in such service route or line is in

adequate and that inthe accomplishment of the purposes and policy of this Act

additional vessels should be operated thereon and no contract shall be made

with respect to a vessel operated or to be operated in a service route or line

served by two or more citizens of the United States with vessels of United

States registry if the Commission shall determine the effect of such a contract

would be to give undue advantage or be unduly prejudicial as between citizens

of the United States in the operation of vessels in competitive services routes

or lines unless following public hearing due notice of which shall be given to

each line serving the route the Commission shall find it is necessary to enter

into such contract in order to provide adequate service by vessels of United

States registry The Commission in determining for the purposes of this sec

tion whether services are competitive shall take into consideration the type

size and speed of the vessels employed whether passenger or cargo or combi

nation passenger and cargo vessels the ports or ranges between which they run

the character of cargo carried and such other facts as it may deem proper

F 1B



STATES MARINE CORP SUBSIDY TRI CONTINENT SERVICE ETC 151

With reference to applicant s appeal the issues to be determined
are 1 whether data pertaining to applicant s voyage by voyage
cargo liftings for affiliated interests are material and relevant to ap
plicant s existing service and the adequacy of existing United States
flag service and 2 whether applicant s pecuniary interest in foreign
corporations maritime and or nonmaritime is material and relevant
to the question of whether an award of subsidy would tend t create

undue advantage to applicant or undue prejudice to interveners
As to the voyage by voyage cargo lifted for affiliated interests ap

plicant contends that it is willing to supply such information on an

annual or semiannual basis but that the voyage by voyage require
ment is both too burdensome and may result in a detriment to the

shipper It is the belief of the Board that statistics compiled on a

semiannual basis identifying all of the cargo carried for affiliated in
terests is sufficient for the purposes of this 605 c hearing In con

nection with the cardage of cargo for affiliated interests by applicant
intervenershave requested details ofall of the affiliated interests ship
ments on all vessels regardless of flag It is the belief of the Board
that such statistics are not required for purposes of these proceedings

Data pertaining to applicant s foreign flag interests are matters for
determination pursuant to section 804 Unless they are clearly shown
to be relevant to issues raised under section 605 c as well they have
no place in this proceeding The question presented therefore is
are applicant s foreign flag operations and affiliations relevant to the
issues of 1 existing service or 2 undue advantage and undue

prejudice
Since applicant has agreed to furnish data pertaining to the foreign

flag sailings on the routes and services involved we are not here con

fronted with any question concerning such data

Under section 605 c foreign flag operations have no place in the
determlnation of whether or not applicant has an existing United
States flag service on the route or routes on which subsidy is sought

There remains the question of relevancy of data concerning appli
cant s foreign flag relationships and operations on routes and services

other than those involved in these proceedings to the issue of existing
United States flag service and to the issue of undue advantage or

prejudice
In determining whether the effect of a subsidy award would result

in undue advantage or will be unduly prejudicial the prime responsi
bility is one ofproviding adequate service by vessels ofUnited States
registry in the competitive services routes or lines Foreign flag
relationships and operations which pertain to routes and services other

than those involved in these proceedings or represent nonmaritime
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foreign activities are not relevant or material to the resolution of the
issue of undue advantage and unduly prejudiciaL

Such foreign flag operations as may be conducted by applicant are

subject to a thorough scrutiny by the Board as one of its responsi
bilities antecedent to the award of subsidy and the making of the
contract but such determination is not made pursuant to section
605 c but rather to section 804 of the Act Under section 804

foreign operations and affiliations are unlawful unless the Adminis
trator under special circumstances and for good cause shoWI1 vaives
the provisions of that section The Board in its consideration of the
application will determine the effect ofan applicant s foreign flag op
erations and affilintions upon all essential American flag services

The Board rules therefore that applicant should not be compelled
in this proceeding to furnish data relating to its foreign flag rela

tionships other than the data which it has agreed to furnish AU

foreign flag investments relationships and operations will be scruti
nized properly by the Board when revie ving the application in light
of section 804

Approval under section 605 c alone is not tantamount to the
award of a subsidy nor is such action an indication that the award of
a subsidy contract necessarily follows

The Board s determination under the Act and its disposition of

pending problems are made in an orderly fashion although not neces

sarily in stdional sequence Itwould serve no useful purpose to COll

glomernte into one proceeding all the several matters which require
serious consideration by the Board antecedent to the contract a ward
As a matter of fact to the extent there remains to be made any de
termination all prior actions are subject to or dependent thereon be
fore finality has been achieved

Although interveners have raised questions regarding the citizen

ship of applicant in light of foreign flag relationships that areknown
to exist the Board nevertheless rules that these citizenship questions
will be given thorough examination when the application is considered

pursuant to the provisions of section 601 and such questions need not

be the subject of inquiry under the present 605 c proceeding
With reference to the first item of the cross appeal the applica

tion for subsidy aid including confidential financial information

was submitted pUlsul1nt to section 601 of the Act for the exduslve

use of the Board in carrying out its functions under that section

Such confidential information is not subject to scrutinization in a

605 c proceeding since it is not material to the issues under that

section
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Certain of the interveners in their cross appeal objected to a rul

ing by the examiner denying a request for a list of the common stock

holders of States Marine and of Anderson Clayton and details as to

the holdings of each such stockholder The Board fails to see the

relevancy of this material in thepresent 605 C hearing andtherefore

sustains the examiner s ruling The names of all persons owning stock

in States Marine have been submitted to the Board pursuant to sec

tion 601 b

Interveners request for a record of performance between States

Marine and Bloomfield Steamship Company and its stockholders is

based on an alleged possible violation of sections of the Act which

have no bearing on this proceeding and should not be considered
Reference to the further request of the interveners for a statement

of all foreign business activities of each stockholder of the applicant
and of Anderson Clayton is unnecessary in view of our determina

tion that applicant s foreign flag interests are immaterial and ir

revelant here These matters are properly for consideration under

section 804 rather than in the present proceedings
An appropriate order will be entered in accordance with the fore

gOIng
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 5th day of September A D 1956

No 857

STATES MARINE CORPORATION AND STATES MARINE CoRPORATION OF

DELAWARE APPLICATION FOR OPERATlNG DIFFERENTlAL SUBSIDY ON

TJUffi TRI CONTlNENT PACIFIC COAST FAR EAST AND GULF MEII

fERRANEAN SERVWES

lnterlocutQry appeals having boon m d to the BQard in t pro
ceeding and the BoaId s reports thereon of June 8 1956 and SeIr
wmber 5 1966 being hereby referred to Md made parhereof
ItiQrdered That Public CoullSQl need not produce the Maritime

Administraoor s determinations of ntialtr l routes made pur
suant to ction 211 of the Merchant Marine Act 1936 amenqoo
Qf the datp upon which suchdetenninatioIlS were b d
It ill furt rQrdered That pplicant furnish largo iiftmgs fQr af

filiated interests on p semiaDnualbaID6
Itifurther ordered Thatapplicantneed nQt produce data pertain

ing to its
toreigntlag relationships on routes aod service other than

those involved in this proceeding or datapertaining to its nonmari
time foreign activities

It i8 further rd red That applicant need nQt produce th CQn

tidentiar portioIl of i subsidy a ppioa tiQp list Qf tCQmmon

stookholdreand of its affilia Anderson Olayton Co d ta per
taming to threcord of perfQrmnce betwoon 1lpplicantand Bloom
tleldSteamship Co a list of persons owning directly Qr ndirootly
mor than two p roent of applicant s stock orthat of AndersQn Qlay
ton Co Qr any statement Qf th fQr igJl bustness Mtiviti of e h
stockholder of pplicant or of Anderson Clayton Co

By the Board

Sgd A J WPLIAMS

Seffetary
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No 11 70

AMERICAN COAL SHIPPING INC APPLICATION To CHARTER Tannx

LIBERTY TYPE vV 4RBUILTDRy CARGO VESSELS

Submitted AugttstP 956 Decided Oqtober 9 19jQ

Jhe tralJsportat 91 of Ameri an coal j toreigp comm rc QQ Am rican tla

v ss l perated by 1 erican CoallSJ1ipP p JIlG fQund to l rviG
wp b is requir q i th p blic tpt rest PQ is nt dequ tely Serv Q ami
for wb 1 prlVl te1y oW1 d Am rica fla v lsar Qt VaUable tor
Aarter by privte operatQrs op asQpaQle cQpdHiQP ng at relsQI1 able
r t for m m lJqp niqe

JQnn O q Z angJerome PWe f9r pplicant
WellyK fl9p7ciM orUnit q MiPeWQrker of Jn riQ

RiQ4ard w ltu jpr Jrrwric p T amp ShipQwl r AS 9ci
tiQnlno Mark P SqhZer for 1 II Bull t m hip CQInp ny Inc Lugknbach St aITl hip COIllP ny Inc Madpe Trin PQJfLin lng and

M rin N vig tiQ1 GQinp riy Inc FrfJfLM B Stone tQr AnwdG n
E P9rt Line Inc RgrviJ4 4 pgn fQf UnitEJ StLWS Line JQm
P llY WaUer E llta oney IQrAn ric n M rch nt M ril1 IA1

titute
tn and llggert II Jyff for MQort M QQrmigk LiD In

int rv mn

4Z fn Q lgW Qn and 1i Jf4rrl if Gaffe rqpHQ CQm fJ l

Q A NWi G Mn 1J1 Jhairman EN II Gvg yiq QkgirwlJ 1

TMQ E TAililM Jr iJ f2mQer

R 9 r Q rrR 94RD

ax RjJ 1394RQ i

rJhis is prQQ lipg lnder eQtiQn g Q th M rQh nt Ship S l
t QI 1946 s m ndea by Pllblic Law Q l lst QQngr thiAgt

American CQal hipping Inc ACS filed an appliGatim to bare
boat charter 30 Liberty ships from th natiQnal defens reserve fle t
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for use in world wide trade principally to carry American produced
coals to foreign ports and to carry other suitable bulk cargoes includ

ing manganese bauxite and iron ores for an indefinite period The

Martime Administrator referred the application to the Board for a

hearing as required by section 5 e of the Act After due notice

published in the Federal Register hearings were held and oral argu
ment washad before anexaminer

The application was oppose by United States Lines Company
American Export Lines Inc Moore McCormack Lines Inc A H

Bull Steamship Company Inc Luckenoach Steamship Company
Inc Marine TransportLines Inc Marine Navigation Company Inc

American Merchant Marine Institute Inc and American Tramp
Shipowners Association Inc United Mine Workers of America ap
peared in support of theapplication

The examiner recommended that the Board make the findings re

quired by sectiori 5 e of the Act and so certify to the Seeretary of

Commerce subject to certain restrictions and conditions E ceptions
were filed to the examiner s initial decision by applicant and by United

States Lines American Export A H Bull Luckenbach MarineTrans

port Marine Navigation American Merchant Marine Institute and

American Tramp Shipowners Association Replies to the exceptions
were filed by applicant and by A H Bull Luckenbach 1arine Trans

port Marine Navigation American Tramp Shipowners Association

and Public Counsel The matter was argued orally before the Board

Telegrams were received by the Board before and after the record

was closed from persons claiming to have an interest in he outcome

of the proceeding urging the Board to deny the application This

is inappropriate and contrary to the Administrative Procedure Act

and such messages willbe disregarded
We agree generally with the conclusions reached by the examiner

on the three sta tutory issues but we are not in accord with some of

the restrictions and cOJ1di ions recommended by him

ACS is a newly formed company incorporated in June of thi

year Its stockholders all ofwhom are said to be American citizens

consist Of three groups each Of which Owns One third Of the issued

stock and is represented on the board of directors The three groups
are 1 United line vVOrkers Of America the labor union that

represents substantially all of the bituminous coal miners 2 the

three railroads that oarry coalto Hampton Roads namely the Chesa

peake Ohio Norfolk Western and Virginian which handle

more than 85 percent Of tpe coal expOrted by sea and 3 seven

coal mine operators and producers including some of the largest
5 F M B
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producers and exporters who in 1955 mined approximately 25 per
cent of the bituminous coal exported from the United States and con

trolled possibly 40 to50 percent Of such exports
The authorized capital stock Of the company is 50 million Of

which 5 million has been paid in so far Its OffiCers testified that

there will be no public Offering Of stock but that the balance Of

the 50 millian will be made available when needed The certificake

Of incorporation precludes intercoastal and coastwise Operation
1

ACS has a skeleton staff at present but twa Of its stockholders

C H Sprague and Pacahontas Fuel Own and Operate American flag
vessels in the coastwise coal trade and stand ready and willing to

furnish the necessary experienced Operating personnel as soon as they
are needed

The company owns no vessels but it has just contracted topurchase
one Liberty ship at a cost of 775 000 The 30 reserve fleet Liberties

are sought as a stopgap until the campany can build Or canvert

vessels Applicant has employed a naval architect to prepare plans
and has preliminary sketches for a new 20 500 tan collier The cam

pany contemplates acquiringand converting a T 2 tanker to a collier

but it has no figures on the amount it would invest in new construc

tian or reconversion Further than that applicant has nat revealed

plans far acquiring its awn fleet except ta state that any constructian

orconversion wOuld be inUnrted States yards
According to the chairman Of its board Of directors the purpose

for which applicant was formed was to enlarge the facilities for ex

porting coal On American flag vessels He testified that the company
would serve all shippers without discrimination and that it was

not formed ta transport the coal Of its stockholders alone One Of

the directors said that applicant s brOader Objective is to provide a

stabilizing force On Ocean shipping rates But its president testified

that it was nat intended to depress rates Witnesses also testified in

effect that applicant was formed ta assure an adequate supply of

American flag vessels at reasonable rates to transport some Of the

increase in coal exports anticipated Over the coming years The

opponents Of the a pplication attributed Other motives to the incor

porators which will be considered later

Witnesses testified that caal exparts in particular those to western

Europe are expected to increase very substantially Over the coming
years that exports would increase at the rate Of 10 percent each

year for an indefinite period in the future that caal exports during
1The Interstate Commerce Act prohibits a railroad from owning or having any Interest

in a common carrier by water If the railroad might cOmpete for traffic with the water

carrier 49 U S C 5 Paragraphs 14 15 and 16
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the first six months of 1956 increased 17 percent Over 1955 that

between 30 and 40 million tons Of coal were exported in 1955 and

2212 million tons were expOrted during the first 6 months of 1956

that exports in 1956 will be over 40 milliQn tons possibly 44 million

tons or 10 percent over 1955 and thatbased on the recQrd dumpings
at Hampton Roads this July more than 50 million tons may be

exported in 1956 Estimates Of future exports went as high as 100

million tons hy 1960 These figures it was said do not include

exports Of coal by rail to Oanada which average from 17 to 22

milliontons a year
ACS has had long and short term offers from importers in Europe

to charter its vessels and has received requests to quote rates for con

tracts from Belgian and German brokers for several hundred thOu

sand tons a year An Officer of a large coal producer said that his

cornpany has a contract to export One milliOn tons a year for three

years mostly tO Germany and that in all the company would export
three million tons to Germany Holland France England South
America Japan and Belgium in 1956 He said his company also

has had substantial inquiries thrOugh exporters for prices FOB
mines for export over periods of 2 to 5 years

Witnesses for applicant testified that transport tion c osts repre
sent from 40 to 60 percent of the cost of coal delivered in Europe
that practically all cOal moving from America to overseas ports
moves On foreign flag vessels that American vessels carried from

4 to 5 percent Of the coal exports in 1955 and Only 1 percent during
the first six months of 1956 that coal exporters are at the mercy of

the foreign flag ship owners and that the potential foreign market

for coal could be jeopardized by insufficient bottoms Or excessively
high rates

The resPQnsibility for passing upon charter applicatiOns is shared

by the Federal Maritime Board and the Maritime AdministratOr 2

The Administrator may in his discretiOn reject or ftpprove the

applic tion but he may not approve it until he has m acle certain de

terminations and until the Board has made certain findings and rec

OmmendatIons The Administrator must determine amOng Other

things that the applicant is a citizen of the United States and that

in h s opinion the chartering of the vessel to the applicant would

2 Section 5 of tbe Act as modified by section 204 of Reorganization Plan No 21 of 1950

64 Stat 1273 and Publ1c Law 591 81st Congress 64 Stat 304 divides the r sponsibility

for passing upon charter applications between tbe Secretary of Commerce and the Federal

Maritime Board The Secretary bas delegated bis autbority in such matters to the Mari

time Administration section 6 01 subsection 2 paragraphs 1 llnd 2 of Dppartment

Order No 117 amended published 8S section 5 a 2 1 IInd il in thE Federal

Register September 15 1953 18 F R 5518 5519
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be consistent with the policies of thisAct The Administrator also

pnsses upon applicant s financial and operating qualifications
Section 5 e of the Act provides that war built dry cargo vessels

luay be chartered for bareboat use in any service which in the

opinion or the Board

1 is required in the public interest

2 is not adequately served and

3 for which privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at reasonable

rates foruse insuch service

If the Board makes these findings it is required to so certify to the

Secretary of Co nmerce and to recommend such restrictions and

conditions which it determines are necessary or appropriate to

protect the public interest in respect of such charters and to protect
privately owned vessels against competition from the chartered

vessels
Pl tblic interest The first question to be determined by the Board

is whether the service in which the vessels will be operated is re

quired in the public interest The application states that the vessels

will be used in world wide trade principally to carry American pro
duced coals to foreign ports and to carry other suitable bulk cargoes

including manganese bauxite and iron ores The vessels will be

operated under the American flag with American crews vVe be

lieve that such service is clearly in the public interest One of the

policies of the Act is to promote an American merchant marine suffi

cient to carry a substantial portion of the waterborne export and

import commerce of the United States
Ve recently determined In sbrandtsen 00 Inc Oharter of lVar

Built T1essels 5 F M B 95 that the carriage of coal from United
States North Atlantic ports to France was in the public inter st and

that Government owned vessels could be bareboat chartered to private
operators for use in that service We found that the transpor ation

of coal to France would assist the economy of that country which

is linked closely to the welfare of the United States and would benefit

the coal and shipping industries of the United States The record

in this case establishes public interest to a greater degree than in

the Isb randtsen case Here witnesses testified that the need for coal

in estern Europe is increasing at a rapid rate and that if the appli
cation is granted coal will be carried on American flag vessels to all

countries of western Europe and possibly to Japan and South Amer

ica Itwill therefore help the economy of many friendly countries

and possibly make it unnecessary for them to seek coal from other

countries which arepotential suppliers ofcoal
5 F M B
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The proposed service would help the American coal industry to

retain its European markets and it would therefore be of benefit
to the coal miners the coal operators the coal carrying railroads and

indirectly stimulate the general welfare of ou economy 10reover
it would directly result in the employment of 1200 American seamen

and the use of American repair yards which are very tangible ele
ments ofpublic interest

Applicant s plans to construct or convert vessels in American yards
for operation under the American flag with American crews in the
coal trad are bold and commendable but they are entitled to be given
little weight in these proceedings nntil more has been accomplished
to carry themout

Opponents all of whom are American flag owners or their repre
sentatives contend that while the transportation of American coal
on American vessels to our allies may be in the public interest such

transportation when performed by a newly formed company and in

particular this applicant with Government owned ships in compe
tition with privately owned American flag vessels is not in the public
interest They say that it may be in the interest of everyone else
but certainly it is not in their interest In fact they contend that it
is directly contrary to the best interests of the American shipping
industry generally both liners and tramps

Some of the opponents contend that the objectives of ACS is to

benefit the coal industry and not the American privately owned mer

chant marine that itwill operate at a loss depress coal rates indeed
break the market which will drive the tramp ships out of the coal

trade and force them to seek other bulk cargoes such as grain ahigher
grade cargo that is carried by American flag linersas well as American

flag tramps that the combination or three such powerful elements

or the coal industry to stabilize ocean freight rates constitutes an

illegal combination in restraint of trade in violation of the antitrust

laws that ACS will carry proprietary cargoes that the solution or

the coal transportation problem should be sought under section 211 h
or the Act and thatACS is not qualified

The Board s primary responsibility in considering applications to
charter Government Qwned vessels is to promote and safeguard the

public interest and the American merchant marine We have there

fore considered very carefully thecharges of the established Amefican

flag owners that the granting of the application in this case would

be injurious to them We agree with their contention that the public
interest issue is not satisfied by a showing merely that the promotion
of the coal industry and the exportation of coal are in the public
interest The test is whether the proposed service is required in
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the public interest 1Ve do not believe however that the proposed
service would injure the American merchant marine or that the other
objections raised by interveners sufficiently outweigh the benefits that
would result to the public generally by the operation of the proposed
service Therefore we must conclude that such service is required
in the public interest

We do not believe that ACS intends to operate at a loss or to break
the market or unduly depress rates Those charges appear to be
based on statements of certain directors of ACS that its objective
was to provide a stabilizing force on ocean shipping rates and that
the rates were higher than they should be There is no direct evi
dence to support such charges On the contrary several directors
testified that the company intended to operate at a profit and that it
did not intend to break ordepress rates Moreover the railroads who
own stock in CS have called attention to the fact that it would be

illegal for them to engage in a loss venture 3 An experienced charter
broker who was familiar with the coal and other bulk cargo trades
testified that in his opinion ACS with 30 vessels could not stabilize
or break the market that it might have a temporary depressing
effect on the market but not for long because 30 ships could carry
only 5 percentof the coal exports He also testified that in his opinion
30 ships would be absorbed by the increased demand for coal tonnage
and would not divert tonnage from coal to other trades

Ve believe that a sufficient showing has been made to justify reason

able persons to conclude that coal exports will be approximately 10
million tons greater in 1956 than in 1955 and that 1957 exports will
be approximately 10 percent in excess of 1956 The 30 chartered ves

sels could carry only 2 5 percent of the 1956 increase over 1955 exports
No vessels are being built for Ameriean flag operation which could be
used to caTry any portion of the estimated increase Even if the in
crease in exports does not reach one quarter of the estimate 30 chartered

ships would not take avay cargoes from American flag operators
The charters ill be subject to review and cancellation by the Maritime
Administrator however which should provide a safeguard against un

due injury to American flag owners

Interveners arguethat applicant is an illegal combination which will

8 IfACS operated at a loss the railroads who own stock in it would probably be in viola

tion of sections 2 3 and 6 of the Interstate Commerce Act 49 U S C 2 3 1 6 7
which prohibit rebating giving undue preference or advantage and receiving different
cOmpensation for the same transportation B O R Co v U S 305 U S 507 523 4

1939 New Haven R R v Interstate Com Com 200 U S 361 1906 and the Elkins

Act 49 U S C 41 1 which also makes it illegal for a railroad to give a rebate United
States v Union Stock Yard 226 U S 286 309 1912 Kerr v Southwestern Lumber Co
o New Jersey 78 F 2d 348 350 5th Cir 1935 cert denied 296 U S 611 1935
In Re What fage Charges of the GaZveston Wharf Co 23 I C C 535 1912
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operate in restraint of trade in violation of the antitrust laws and that
in deciding whether the application is required in the public interest
the Board has the duty to give weight to the antitrust policy of the
nation quoting from Georgia v Pennsyllvania R 00 324 U S
439 456 1945 which cited McLean Trucking 00 v U S 321U S 67

1944 as authority for that statement We agree that it would be

contrary to the public interest to encourage the formation or operation
ofan illegalmonopoly and we would not wish to charter Government
owned vessels to a company which we though intended to use them in
violation ofthe antitrust laws We agree also thatin deciding whether
the application is required in the public interest we should give weight
to the antitrust policy of the nation but we cannot decide authorita
tively such questions as whether the transaction contemplates an illegal
price fixing device an undue restraint of trade or 1n attempt to
monopolize which are forbidden by the antitrust laws We can only
express our opinion on these questions for the purpose of deciding
whether the service is required in the public interest This principle
of administrative law was recognized in the McLean case where the

Supreme Court said with respect to theInterstate Commerce Commis
sion pp 79 80

Thus here the Commission has no power to enforce the Sherman Act as such It

cannot decide definitively whether the transaction contemplated constitutes a

restraint of trade or an attempt to monopolize which is forbidden by that Act

The Commission s task is to enforce theInterstate Commerce Act and other legis
lationwhich deals specifically with transportation facilities and problems That
legislation constitutes the imediate frame of reference within which the Commis
sion operates and the policies expressed init must be the basic determinants of

its action

Within the framework of that concept we do not believe that the

rec9rd justifies the claimsthat applicant is an illegal combination which
will operate in restraint of trade in violation of the antitrust laws any
more than it did in Appalachian Ooals Inc v U S 288 U S 344

1933 4 We do not believe ACS can or will fix prices which would

be illegal under U S v Socony Vacuum Oil 00 310 U S 150 1940
We have already considered the charges that applicant plans to

depress rates or break the market and we have concluded that there is

In this case 137 competing producers of bituminous coal formed a corporation to act

as their selling agent with authority to set the prices They controlled 73 percent of

the coal produced in the Appalachian territory The Supreme Court dismissed the suit

which was brought by the United States to enjoin the company as a combination in

restraint of trade and a monopoly in violation of the Sherman Antitrust Act The Court
said p 375 In the iristant case there is as we have seen no intent or power to fix

prices abundant cOmpetitive opportunities will exist in all markets where defenctants
coal is sold and nothing has been shown to warrant the conclusion that defendants plan
w11l have an injurious effect upon competition in these markets
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insufficient basis to assume that it intends to act improperly or unlaw
fully Applic nt s operation may have a tendency to stabilize rates
but many of its witnesses testified that the company intended to charge
reasonable rates and operate at a profit both ofwhich are worthy ob
jectives An officer or the company testified that there were no agree
ments to fix prices or allocate ustomers or territories to which coal is

shipped and that the company has no intention to break or depress
rates IIe also testified that before he participated in the organization
ofACS he obtained an opinion from his counsel that ACS did not vio
late the antitrust laws Vhile that has no weight in determining
whether ASC does actually violate the antitrust laws it shows good
faith on the part of one ofthe organizers who apparently did not wish
to participate in an illegal undertaking

The chairman of the board ofdirectors testified that ACS will carry
eoal for all shippers first come first serve without discrimination
and that it was not formed to transport the coal of its stockholders
alone Its President testified that the policy has been established
that these ships are going to be operated as an independent shipping
line offered on the market to any charterer and not confined to the
owners or the company It was also te9tified that th mine owners

will not give preference to ACS when shipping The enrorcement 5

of the antitrust laws except where superseded by th Shipping Act
1916 which is not here relevant is primarily the responsibility ofthe

Department of Justice and we are satisfied that if the Department
deems it necessary it will review the operation or ACS from an anti
trust point or view as it does in other cases The oaTd has a con

tinuing jurisdiction over all operations under the 1916Act Far East

Conf v United States 342 U S 570 1952 oreover the charters

provide for annual review and termination by the Administrator for

any reason upon 15 days notice which will amply protect the public
interest against the continuanee or any improper practices or the
ehartelershould they develop

Opponents contend that it is not in the public interest to permit
Government owned ships to be chartered ror the carriage of proprie
tary cargoes that ACS proposes to use the 30 Liberties to carry coal

cargoes for its stockholders whose basic interests are to make m9ney on

the sale of the cargo rather than the operation of ships They say such
a practice can lead to demoralizing consequences for established steam

6 The penalties for violating the antitrust laws are heavy The United States through
the Antitrust Division of the Department of Justice may enjoin the activity 15 U S C
4 or seek criminal penalties 15 U S C 1 2 or both It may also sue for damages it
sustains as a result of the violation 15 U S C 15a c 283 69 Stat 282 Private
persons aggrieved by antitrust violations may sue for treble damages 15 U S C 1 15
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ship companies who must make a living from ocean transportation
alone They cite Ponce Oement Oorp Oharter of War Built Vessel
3 F M B 550 aBd Grace Line Inc Oharter of War Built Vessels
3 F M B 703 and refer to the legislative history ofthe Merchant Ship
Sales Act of 1946 Without deciding whether vessels may be chartered
for a solely proprietary purpose we do not consider the operation in
this case as proprietary None of the coal transported by ACS will be
owned by it Some of it may be coal that wasmined by one of its coal

producing st0ckholders but most of it will not be owned by a stock
holder because coal is customarily sold f o b the mine ACS does
not itself operate coal mines and its certificate of incorporation will
not permit it to act as a coal dealer or coal broker We have already
referred to testimony ofofficers of ACS to the effect that it will carry
coal for all shippers first come first serve that it will not discrimi
nate in favor of its stockholders and that it will operate as an inde

pendent shipping line and offer its vessels on the market to any
charterer and not confine them to the stockholders

Ve do not agree with the argument that it would be contrary to the

public interest to grant the application because of the provision of
section 211 h of the Merchantliarine Act 1936 Under this section
the Administrator 6 is authorized to investigate and determine the

advisability of enacting legislation authorizing the Board

in an economic or commercial emergency to aid the farmers and cotton
coal lumber and cement producers in any section of the United States in the

transportation and landing of their products in any foreign port ole

Before this section could be applied there would have to be an eco

nomic or commercial emergency which does not exist in this case

The application is not based on the existence of an emergency such as

contemplated by section 211 h ofthe 1936 Act Applicant admitted
that the market for coal in Europe would probably not disappear if
the application were denied and one intervener took exception to the
examiner s failure to find that there is no danger of losing the coal

export market if the vessels are not chartered to applicant Moreover
the procedure for chartering vessels under section 5 of the Act is not

dependent upon any findings or determinations under section 211 h
ofthe 1936Act

Finally on the issue of public interest we do not agree with the
contention that applicant fails to qualify t6 charter vessels because it

6 Section 204 of Reorganization Plan No 21 of 1950 64 Stat 1273 transferred to the
Secretary of Commerce all functions of the United States Maritime Commission except
those otherwise transferred to the Federal Maritime Board in Part I of the Plan which

did not include functions under section 211 h of the Merchant Marine Act 1936 The
Secretary bas delegated his autbority in such matters to the Maritime Administrator
See footnote 2
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has no practical experience in the operation of vessels or any other

factors that would be considered by a prudent businessman in entering
into a transaction involving a large investment of his capital as

required by section 713 of the 1936 Act which is made apart ofsection

5 of the 1946 Act The responsibility to pass upon applicant s quali
fications rests with the Maritime Administrator and not the Board 1

However we invite the Administrator s attention to the fact that the

record shows that although ACS has never operated a vessel and has

only a skeleton staff its president is a steamship executive of 40 years

experience andtwoofits stockholders who own and operate American

flag vessels in the coastwise trade have agreed to furnish the necessary

experienced operating personnelas soon as they are needed Moreover

its officers and board of directors are responsible men ofwide business

experience who may be relied upon to act as prudent businessmen in

managing the affairs of thecompany

Adequacy of service The second question for the Board to decide

is whether this is a service that is not adequately served by
American flag vessels It is well settled that the adequacy of service

contemplated by section 5 e of the Act is the adequacy of American

flag opErations in the service Amer Pres Lilnes Ltd Oharter of
War Built Vessels 3 F M B 646 648 House Report No 2353 81st

Cong 2dsess page 6

American flag vessels carried from 4 to 5 percent of American coal

exports in 1955 and only 1 percent of such exports during the first

6 months of 1956 although coal exports increased 17 percent over

1955 according to testimony given by the chairman of the hoard of

ACS This testimony was unchallenged and must be accepted as

establishing conclusively that the export coal service is not adequately
served by American flag vessels Even the opponents of the appliea
tion acknowledge thrut American flag ships have not traditionally
engaged in the coal trade

Opponents contend that the reason th service is not adequate is

because the rates have been roo low to support an American flag
operrution The reasons for the inadequacy of the service are not at

issue and weare limited to the question of whether the coal service

is adequately served by American flag vessels The answer is in

escapable As one witness said American flag vessels have prac

tica1ly abandoned thecoal shipping field

Opponents also say that the need for vessels to carry coal is no

greater now than it was when the Board declined to charter vessels

for the carriage of Government sponsored cargoes on July 9 1956

7 Section 204 of Reorganization Plan No 21 of 1950 and Department Order No 117

See footnote 6
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Marine Transport Lines Inc Oharter of War Built Vessels 5
F M B 112 Docket No M 69 One intervener suggested that

the present ease should be ronsolidated with Docket No M 69 until

a need is shown for more vessels and that if coal cargoes develop a

formula should be worked out to allocate vessels to existing American

flag owners and operators in proportion to the numher of vessels
owned by them

We believe that a greater showing of need for American flag ves

sels to transport coal has been made in this case than in Docket
No M 69 There applications were filed hy 14 companies to charter
a total of 77 vessels for use in world wide trading for the carriage
of International Cooperation Administration rand other Government
sponsored cargoes While the inc easing volume of coal exports to

Europe was regarded by lOA as the main factor in bringing about
what it considered to be a scarcity of tonnage the alleged need for

ships to carry coal in Docket No M 69 represented only a small

percentage of the total Government carg for which vessels were

sought It waestimated that 24 million tons of tramp vessels
would be needed in 1957 for grain fertilizer sugar lumber scrap
and coal whereas in this case it has been estimated that coal exports
in 1957 will exceed 1956 exportsby 10 percent or from 4h to 5 mil

lion tons

It is true that no showing has been made in this case that coal

shipnlents have been held up because ofa lack of ships We do not

think it is necessary however to wait until the pinch has been felt
in view of the strong showing of estimated exports for 1957 Ac

cordingly we see no need to withhold action in this case or to

consolidate it with Docket No M 69 In view of the number of

applicants and ships requested in that case however which included

some vessels for the carriage of coal we believe that any applicant
in Do ket No M 69 should be afforded the same opportunity to

charter vessels for the carriage of coal as the applicant in this case

Availability of vessels for chart r The record in this case estab

lishes that privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates

Weagree with interveners that before applying for Government
owned vessels applicant should have tried to charter privately owned

American flag vessels which it admittedly made no effort Ito do We

repeat what we said in Pacific Far East Line Inc Oharter of War

Built T1essels 5 F M B 13 138 which is equally applicable here

we feel that applicant with more specificity should have esta blished

the extent to whieh the market for privately owned American flag 1essels
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was canvassed when tby whom anq in what manner We feel that applicant
should have produced a witness who could testify directly on this matter

The record shaws nevertheless that nO American flag owner has

offered a ship to ACS rar charter at any rate since natice ar this

hearing was given on July 20 1956 althaughapplicant s need for

vessels was well knawn to the industry sa well knawn in ract that

witnesses testified that the filing ar the applicatian had a depressing
effect an the charter market While we dO nat candane applicant s

railure to try to charter vessels we believe the American flag awners

whO appase the granting or the applicatian and whO awn ships
which they say may be rarced aut ar business ir the applicatian is

granted shauld use self help to the extent ar affering their vessels

to a praspective charterer The facts speak rar themselves

American flag liner operatars dO nat contend that they are in

terested in carrying caal American flag tramp awners do not have

sufficient ships to oarry any substantial quantity ar the anticipated
caal exparts even ir they devate them all to carrying caal which they
will nat dO because if the awners made them available rar caal they
wauld nat be available rar grain and ather cargaes under the 5050

law B

A witness rar the American flag tramp shipawners testified that

51 American flag tramp vessels wauld became available within nine

manths In giving details regarding the availability ar these ves

sels hawever he spake ar anly 27 to 30 vessels that possibly wauld

beavailable between now and the end ar the year Clearly all af

these vessels wauld nat be devated to the caal trade at reasanable
rates NSA rates ar lawer because ir that were dane they wauld

nat be available rar better paying grain cargoes under the 50 50 law

Ir all 27 ar these vessels were devated to the coal trade hawever as

well as the 34 others that make up the 51 vessels mentianed as pas

sibly available they cauld not begin to carry any substantial partian
ar the anticipated increase incoal exports

A witness for an American flag owner appearing in oppositian to

theapplicatian testified that there was an aversupply ar American

ships to carry all bulk type cargaes but he gave nO figures to suppart
that canclusian He estimated that there were appraximately 125

privately awned American flag Liberty ships but when asked to

estimate haw many ar these wauld be avaHable to haul coal by the

end ar the year and haw many were under charter to MSTS he was

unable to dO sa

8 PublicLaw 664 83d Congress approved August 26 1954 c 68 Stat 832

5 F M B



AMERICAN COAL SHIPPING INC CHARTER OF WAR BUILT VESSELS 167

Although the world fleets are increasing no dry cargo vessels are

now under construction for American flag operation One witness

testified that the new construction being bunt throughout the world
would not result in an oversupply of coal carrying vessels if the

estimated coal exports materialize
Restrictions and conditions The examiner in his initial decision

recommended that if the charters are granted they should contain

the following restrictions and conditions
1 That applicant shQuld OO required for a given period tocharge

not less than a reasonable minimum rate determined by the Ad

ministrator and that applicant should submit to the Administrator

details of its operating costs with the understanding that the mini

mum rate might then be changed by the Administrator
2 That applicant should not be permitted tooperate in the ooast

wise or intercoastal trades
3 lhat in view of the dependence of the berth operators on parcel

lots of bulk commodities other than coal applicant should not be

permitted to carry hulk commodities other than ooal either outbound
Qr inbound provided however that the privilege of carrying other

cargoes ol1Jd be accorded hy the Administrator upon petition of

applicant and after the Administrator was satisfied that the berth

operators would not Ibe unduly injured thereby
4 That any charters which might be granted should be for aperiod

Qf 12 months subject to the usual right of cancellation by either

party on 15 days notice
5 That havter hire should be at a rate not less than 15 percent

of the unadjusted statutory sales price or the floor price of t e

vessels chartered w hicheveris higher and

6 That all break Qut lay up and incidental expenses should be

borne by the applicant
Appiicant eicepwd to recommendations 1 3 4 and 6

Thi e amiller s recommendation for a minimum rate was based
on hibelief that it was possible for applicant with its large resources

to Qharge a rate that would result in substantial loss to applicant and

produce chaos among the other operators in the trade We believe

that possibility is SQ remQt as to be almost impossible We have

previously given our rea OUS for concluding that applicant will not

QPerate at a loss or depress the rates Although applicant s stock

holders represent a large and dominant portion of the coal industry
it positioii in the ovel a transportation of coal is relatively small

Th 30 ships operated by applicant would not be able to carry more

tlan appr imately Ph million tons of coal a year in the Hampton
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Roads Antwerp Rotterdam service which is only about 5 percent of

the estimated coal exports of 45 million tons for 1956 and 50 million

tons for 1957 Since foreign flag vessels carried 95 percent of the

coal exports in 1955 and approximately 99 percent of the exports
so far this year they dominate the market and could easily make

the minimum rate fixed for ACS their maximum rate and seriously
hinder ACS from obtaining cargoes oreover ACS with 30 vessels
will be able to carry less than 25 percent of th estimated increase in

coal exports over 1955 so that there is little likelihood that it would
take cargoes away from American flag operators We do not believe

therefore that it is necessary that a minimum rate be determined by
the Martime Administrator to protect the public interest or privately
owned vessels from competition

We agree with the examiner that applicant should be limited to

coal cargoes outward but we do not believe the inward cargoes should
be so restricted because it would have the practical effect of forcing
ACS to return light The principal inward cargoes available to ap
plicant are ores and we believe ACS should be permitted to carry ora

inbound in order to obtain revenues needed for its successful opera
tion in the coal trade

We believe that the charters should be for an indefinite period ACS
has asked for the vessels as a stop gap until it can build or convert

vessels Its construction plans have not been completed but We be

lieve a year is a reasonable time in which to complete those plans
and undertake definite commitments for new ships Ve believe also
that after the charters have been in effect for a period of six months
theMaritime Administrator should review the progress made by appli
cant in carrying ont its new construction program to determine
whether sufficient progress has been made to warrant continuation of

the charters and lacking reasonable exeuse for insufficient progress

shouldexercise his option to terminate the cHtrters

The examiner s recommendation that applicnnt ShO 11d be l equired
to pay all break out lay up and incidental expenses conformed with

the Board s policy when his initial decision was served Since that

time however the Board has recommended to the Secretary of Com

merce that with reference to break out readying and lay up costs

the Secretary of Commerce should establish uniform rates of charter

hire which take into consideration the NSA fair and reasonable rates

and authorize the use of the vessel operations revolving fund for the

activation repair and deactivation cost provided for fn Public Law

890 84th Congress Grace Line Inc Oharter of War Built V 88eZ8

5 F M B 143 We believe that the same recommendation shottld be

made in this case
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FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced at the hearing the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the public
interest

2 Thatsuch service is notadequately served and

3 That privately owned American flag vessels are not available
for charter by private oQerators on reasonable conditions and at

reasonable rates for use in stich service

The Board determines that the following restrictions and condi

tions are necessary or appropriate to protect the public interest in

respect ofsuch charters and to protect privately owned vessels against
competition from thechartered vessels

1 That any charter which may be granted herein should be for an

indefinite period subject to the right of cancellation by the charterer

on 15 days notice such right at the option of the Administrator to
be conditioned upon fullpayment to the Government of the remainder

of one year s charter hire which will be considered as recoupment of
break out and lay up costs and the right of cancellation by the Gov
ernment on 15 days notice

2 That the basic charter hire rate should be directly related to

the NSA fair and reasonable rate but in no event should it be at a

rate less than 15 percent per year of the statutory sales price com

puted as ofthe date of charter
3 That with reference to break out readying and lay up costs

the Secretary of Commerce should establish uniform rates of charter
hire which take into consideration the NSA fair and reasonable rates

and authorize the use of the vessel operations revolving fund for the
activation repair and deactivation cost provided for in Public Law

890 84thCongress
4 That when the Government has recouped all of the activation

repair and deactivation expense consideration should be given to re

ducing the rate of charter hire always consistent however with the

policies ofthe Merchant Ship Sales Act of 1946

5 That ACS shall at all times be limited to carrying bulk cargoes
In view of the dependence of the berth operators on parcel lots of bulk
commodities other than coal applicant should not be permitted to

carry bulk commodities other than coal outbound or ores inbound

provided however that the privilege of carrying other bulk cargoes

may be accorded by the Maritime Administrator upon petition of

applicant and after the Maritime Administrator is satisfied that the

otherAmerican flag operators will not beunduly injured thereby
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6 That applicant should not be permitted to operate the vessels
in thecoastwise or intercoastal trades

7 That after charters have been in effect for a period of six months

the J1aritime Administrator should review the progress made by ap
plicant in carrying out its new construction program to determine

whether sufficient progress has been made to warrant continuation

ofthe charters

8 That favorable consideration should be given to other applica
tions made by qualified American flag owners to charter vessels for

operation in the coal trade on the same terms and conditions as are

granted to the applicant in this case

5 F M B



FEDERAL MARITIME BOARD

No 772

UNITED STATES ATLANTIC AND GULF PUERTO RICO CONFERENCE ET AL

V

AMERrCAN UNION TRANSPORT INC ET AL

No 784

AMERICAN UNION TRANSPORT INC

V

UNITED STATES ATLANTIC AND GULF PUERTO RICO CONFERENCE ET AL

Submitted September 11 1956 Decided Ootober 29 1956

American Union Transport Inc found to be a common carrier by water be
tween United States North Atlantic ports and ports in Puerto Rico

Tariff No FMB F No 1 of American Union Transport Inc by reason of its
exclusive f i o rates found to be unjustly discriminatory in violation of
section 14 Fourth of the Shipping Act 1916 as amended

Tariff No FMB F No 1 of American Union Transport Inc by reason of its
failure to specify terminals at which calls would be made found to be in

violation of section 2 of the Intercoastal Shipping Act 1933 as amended
Tariff No FMB F No 1 of American Union Transport Inc found not to

qualify as a proper filing under section 2 of the Intercoastal Shipping Act
1933 as amended

Alleged unfiled and unapproved agreement among member lines of United States
Atlantic and Gulf Puerto Rico Conference within the purview of section 15

of the Shipping Act 1916 as amended notshown to exist

Odell Kominers Mark P Sohlefer and Robert S Hope for United
States Atlantic and Gulf Puerto Rico Conference and member lines

George F Galland and Robert N Kharasoh for American Union

Transport Inc

Alan F Wohlstetterand Ernest H Land for Trailer Marine Trans

portation Inc

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GmLL Vioe Ohail17UJll

THos E STAKEM Jr Member
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By THE BOARD

These two cases arise out of complaints filed by United States
Atlantic and Gulf Puerto Rico Conference and its member lines 1 th
conference on February 25 1955 and by American Union Trans
port Inc AUT on September 30 1955 and were consolidated for

hearing Hearings were held before an examiner who served his
recommended decision on May 25 1956 Exceptions were taken in
each of the cases by AUT but no exceptions were filed by the con

ference 2 The matters were argued orally before the Board
We are in general agreement with the findings and recommenda

tions of the examiner Exceptions taken and recommended findings
not discussed in this report have been given consideration and have
been found not related to material issuesor not supported by evidence

The complainants in No 772 ask the Board to find 1 that re

spondent AUT is not a common carrier by water in the North At
lantic Puerto Rico trade 2 in the event AUT is deemed by the
Board to be a common carrier by water in this trade that its tariff
FMB F No 1 does not include the essential obligations of a common

carrier by water and 3 that there is existing an unfiled unap
proved agreement between AUT and Trailer Marine Trantportation
Inc TMT 3 in violation of section 15 of the Shipping Act 1916
the Act

Complainant in No 784 asks the Board to find that there exists an

unfiled unapproved agreement among the conference lines to take
joint action to deprive AUT of cargo to drive complainant out of the
trade 4

The facts AUT owns two Liberty type vessels which prior to

May 20 1954 were engaged in the tramping trade Poor prospects
caused AUT to cast around for more profitable employment and real

izing it could get a contract with Military Sea Transportation Service
MSTS for the transportation ofmilitary cargo to Puerto Rico from

United States Atlanticports it filed with the Board its Tariff F 1B F
No 1 covering transportation from North Atlantic ports to Puerto
Rico on an f i o basis 5 A contract with MSTS was signed May 25

1 Alcoa Steamship Company Inc Alcoa Bull Insular Line Inc BullLykes Bros
Steamship Co Inc Lykes and Waterman Steamship Corporation aterman

2 They did file a letter of protest to the decision with the Secretary of the Board how
ever but since our Rules of Practice and Procedure make no provision for filing such a

letter we take no cOlrnizance of it here
S TMT was named as a respondent in No 772 TMT answered denying that there isor

was in existence an agreement as alleged but did not participate in the hearings file a

brief ororally argue its position
Reparation was demanded but by stipulation of the parties this matter was deferred

until the allegations were disposed ot
lS Cargo loaded stowed trimmed and discharged without expens or risk to the carrier
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1954 covering military cargo on an f i o basis Without the MSTS
contract AUT indicated that itmight not have filed the tariff AUT
serves other ports in the Caribbean area as well as those in Puerto
Rico and on the itinerary of its 16 voyages which included Puerto
Rican ports between June 1954 and Ootober 1955 San Juan Puerto
Rico was the last port served Since these proceedings began its

itinerary has heen reversed and San Juan is now its first outbound
port AUT s Puerto Rican cargoes have been predominantly mili

tary 95 6 percent to 44 percent for commercial cargoes AUT
contends 1 its small commercial carryingsare due to the fact that
it is new in the trade 2 its f i o requirement is notattractive to

small shippers and 3 its voyages are not restricted to Puerto Rico
but include other ports and Puerto Rico had been the last area served

The record indicates that AUT actively solicited cargo advertised
its sailings through its subsidiary agent and made its tariff avail
able to anyone who wanted it Its tariffs were not posted at piers
The only piers served were military piers and piers specified by ship
pers no particular terminal being designated in the tariff

Rule 2 of Tariff FMB F No 1 specifies that the rates cover

transportation only and do not cover costs of loading stowage or

discharge or any port service prior to loading or after discharge and

charges for wharfage etc shall be paid by shippers
orif paid by the carrier shall be for shippers account

Rule 4 of the tariff provides that the vessels will call for or dis

charge cargo at any safe and accessible pier designated bya shipper
or consignee if the total cargo to be loaded or discharged at any
such pier is of the minimum weight of 125 short tons or minimum
measurement of 5000 cubic feet This minimum howeyer does not

have to be from a single shipper but many may combine to meet the

requirement and the rule specifically does not apply to trailer

cargo Rule 6 covers trailerloads and specifies that the minimum
trailerload is 20 trailers

AUT and TMT entered into an agreement on August 30 1954

Agreement F M B No 7993 filed for approval under section 15
Of the Act under which AUT would carry TMT s trailers to Puerto

Rico compensation therefor being one half ofthe freight collected by
TMT Before this agreement was approved and after complainants
protested it the agreement was withdrawn and Tariff FMB F No 1

was revised to include trailerload rates setting a minimum trailer

load requirement at a rate which was similar to that embodied in the

withdrawn agreement AUT expected that TMT alone was in a po
sition to take advantage of this tariff provision but recognized thatit

was duty bound to accept trailerloads from others The record shows
5 F M B
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that TMT later reduced its rates several times and each time requested
AUT to do likewise but in most instances AUT s trailerload rates

were unchanged At the beginning of this service AUT hauled one

trailer without charge to encourage the shipper and later haul

nine empty trailers for thesame reason

AUT s contract with MSTS involves rates which though similar to

those in its tariff for commercial cargo less a volume discount are

less than the conference rates Alcoa transported some MSTS car

goes from North Atlanticports to Puerto Rico at regular tariff rates

In Novemoor 1955 Alcoa signed a contract with MSTS calling for

rates similar to those embodied in the AUTMSTS contract Bull

had no contract with MSTS but carried military cargo regularly from

North Atlantic ports to Puerto Rico at conference rates prior to the

AUT contract Lykes is in the Puerto Rico trade out of Gulf ports
only but contends that AUT s rates and the manner in which they
are published could easily affect the flow ofcargo from interior points
it claims that AUT s rates may disrupt the stability in the trade

and it is interested only in AUT s status as a common carrier and the

propriety of its tariff Waterman which as in the case of Lykes
operates out of the Gulf in this trade is interested merely in de

termining AUT s status as a common carrier and thepropriety of its

tariff

The conference is organized under Agreement F M B No 6120

approved by the Board and its secretary stated that the conference

had entered into no other agreement The conference became con

eernedabout AUT s status in the trade and thought Tariff FMB

No 1 was improper and it urged the Board s Regulation Office to

reject it The conference did not attack AUT s STS contract but

A1coaand Bull did Waterman and Lykes did not Several letters

were sent by the conference and its members and their attorneys to

the Board the Navy Department and MSTS dealing with AUT s

status as a common carrier its Tariff FMB F No 1 and the alleged
agreement between AUT and TMT It was insisted that the MSTS

contract wascontrary toMSTS policy in that acontract was awarded

to AUT which in the opinion of the conference was not a common

carrier and that the contract with AUT resulted in losses to Alcoa

and Bull For these reasons they asked MSTS to cancel or suspend
the contract Navy and MSTS correspondence indicated that 1

AUT wasconsidered to be a common carrier 2 whether or not AUT

was a common carrier was a matter for the Board 3 AUT was the

only carrier willing tocontract on MSTS terms and 4 similar con

tracts were iavailable to Bull and Alcoa
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The conference protested to the Board chiefly that 1 AUT is
not 18 common carrier in this trade land 2 its Tariff FMB F No 1
does not contain a common carrier s obligations to load and discharge
cargo To these protests the Board replied that it accepted th
tariff asan initial filing under the Intercoastal Shipping Act 1933

1933 Act and no formal determination has been made by the Board
as towhether AUT is a common carner

In January 1956 AUT filed Tariff FMB F No 3 with the Board
after the hearings had been held cancelling Tariff FMB F No 1
AUT also filed at the same time a motion to dismiss the co plaint in
No 772 as moot Complainants in No 772 protested the tariff and
the tariff and the otion were withdrawn In March 1956 AUT
filed Tariff FMBF No 4 replacing Tariff FMBF 1 After
this tariffbecame effective on April 12 1956 AUT again filed a motion
to dismiss No 772 as moot and satisfied Complainants replied in
opposition to the motion

Findings amd recommendatWns of the ewaminer The examiner
concluded in No 772 that 1 AUT isacommon carrier in this trade

2 Tariff FMB F No 1 doeg not reflect the essential obligatio of
a common carrier to load and deliver cargo or provide terminal fa
cilities and 3 there ex ists no unfiled unapproved agreement be
tween AUT and TMT in violation of section 15 of the Act He fur
ther found that since AUT had replaced TariffFMB F No 1 with 8

tariff which is unobjectionable it is not necessary to cancel or modify
such tariff and recommended that AUT s motion to dismiss the com

plaint or any part of it in No 772 as moot and satisfied be
denied In No 784 he found and concluded that no unfiled unap
proved agreement wasshown to exist

Ewceptions AUT excepted to the findings and conclusions that its
Tariff FMB F No 1 does not contain the essential obligations of a

common carrier by water and that there was no agreement aInongthe
conference members as AUT alleged

DISCUSSION AND CONCLUSIONS

No exceptions were taken to the examiner s finding and conclusion
that AUT is a common carrier by water in this trade TherefOre
discussion 011 this point is unnecess ry

In excepting to the finding that Tariff FMB F No 1 does not coil
tain the ntial obligations of a common carrier AUT maintains
that Hs exclusive f i o rates are consonant with law and that since
the tariff is no longer in effect having Ibeen replaced by an unob

jectionable tariff and since the conference asked affirmative relief in
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the mattercancellation of the tariff the Board should dismiss that

portion of the case as moot In this connection AUT filed a mo

tion to dismiss the complaint as moot and satisfied after the new

tariff became effective and before the examiner s recommended de
cision wasserved but after the record was completed

We agree that in failing to undertake its obligations of loading
and discharging cargo and furnishing adequate terminal facilities

AUT s TariffFMB F No 1 by reason of its exclusive f i o rates ap

plicable to each and every shipper is unjustly discriminatory to small

shippers in violation of section 14 Fourth of the Act and that by
reason of its failure to specify terminals it is in violation of section

2 of the 1933 Act Intercoastal Investigation 1935 1 U S S B B

400 Assembling and Distributing Oharge 1 U S S B B 380

Puerto Rican Rates 2 U S M C 117 We are not here concerned

with f i 0 rates on specific commodities which are susceptible to
bulk volume movements where the shippers nd consignees them
selves control dock facilities

Although complainant requested that Tariff FMB F No 1 be can

celled that r lief is impossible because the tariff has been replaced by
an unobjectionable one Since the record is complete however and

each of the parties has been fairly and fully heard and since the

tariff is defective we so declare it to be In re Marginal T1ack De

UlVery 1 U S S B 234 Walling v Haile Gold Mines 136 F 2d 102
The motion to dismiss which the examiner recommended be denied

is hereby denied and we further hold that Tariff FMB F No 1 does
not qualify as a proper filing under section 2 of the 1933 Act

We agree with the examiner that in No 784 an unfiled section 15

agreement among the conference lines as alleged was not shown to
exist More than an agreement to file a complaint with the Board

is necessary to prove the allegation raised We recognize that the

members of the conference had to agree to file the complaint in

No 772 but since the conference as an association is a person
under the Act which pursuant to section 22 thereof may file a com

plaint it would be absurd to say that approval under section 15 is

necessary before the person could exercise the right granted by
section 22

The remainder of the evidence fails to sllPport the allegation that

an un filed agreement among the conference members existedto drive

AUT out of the trade AUT therefore is not entitled to reparatIon
5 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Vashington D C on the 29th day of October A D 1956

No 772

UNITED STATES ATLANTIC AND GULF PUERTO RICO CONFERENCE ET AL

v

AMERICAN UNION TRANSPORT INC ET AL

No 784

AMERICAN UNION TRANSPORT INC

v

UNITED STATES ATLANTIC AND GULF PuERTO RICO CONFERENCE ET AL

These cases being at issue upon complaints and answers on file and

having been duly heard and sub itted by the parties and full investi

gation of the matters and things involved having been had and the

Board on the date hereof having made and entered of record its re

port which report is hereby referred to and made a part hereof

It is ordered That American Union Transport Inc be and it is

hereby notified and required hereafter to abstain from the violations

of section 14 Fourth of the Shipping Act 1916 as amended and from

the violations of section 2 of the Intercoastal Shipping Act 1933 as

amended herein found to have been committed by American Union

Transport Inc and

It is further ordered That these proceedings be and they are

hereby discontinued

By THE BOARD

Sgd A J WILLIAMS

Secretary
5 F M B 1
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No M 69 Sub No 2

PACIFIC FAR EAST LINE INC ET AL ApPLICATIONS TO BAREBOAT

CHARTER GOVERNMENT OWNED VESSELS

Submitted October 8 1956 Decided October 31 1956

REPORT OF THE BOARD

CLRENCE G MORSE Ohairman BEN H GUILL Vice Ohai man

THOS E STAKEM Jr jJlember

By THE BOARD

This is a proceeding under Public Law 591 of the 81st Congress upon
the application of Pacific Far East Line Inc PFEL and others

to bareboat charter war built dry cargo vessels fronl the Government
for the carriage of Government sponsored bulk cargoes and other ap

proved bulk cargoes Notice of hearing was published in the Federal

Register of Sept mber 22 1956 and prior to the hearing applications
for more than 180 vessels were filed by a total of 18 steamship companies 1

Since the Board received evidence and heard arguments in the original
and subsequent proceedings ll1mine lranspm t Lines Inc Et Al

OhJjlters of lra Built Vessels 5 F M B 112 and Pacific Fa Ea8t

Line Inc Oharter of War Built Vessels 5 F M B 136 and since

an emergency situation appears to exist the Board in this proceeding
1 Pacific Far East Line Inc PFEL 5 Victorys Pacific Atlantic Steamship Co and or

States Steamship Company States 5 Libertys and or Victorys American President

Lines Ltd APL 5 Libertys and or Victorys West Coast Steamship Company 5 Lib

ertys and or Victorys hepard Steamship Co 5 Libertys andor Victorys Marine Trans

port Lines Inc anO Marine Navigation Company Inc Marine Transport 5 Libertys

Pope Talbot Inc P T 3 Victorys American Defense Line Inc 1 Liberty Central

Gulf Steamship Corporation 1 Victory Coastwise Line Coastwise 5 Victorys GraiIi
fleet Steamship Co Inc Grainfleet 2 Libertys and or Victorys United Maritime Cor

poration United Maritime 5 to 10 Libertys Veritas Steamship Company Inc 2 Llbertys

Isbrandtsen Company Inc Isbrandtsen 7 Victorys Ocean Carriers Corporation 10

Libertys Pegor Steamship Corporation 5 Libertys American Mall Line Ltd AML

3 Yictorys Olympic Steamship Co Inc Olympic 4 Libertys and or Vlctorys
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received the evidence and heard oral argument In lieu Of briefs

Exceptions to this decision will not be filed

Opposing the applications wereAmerican Tramp Shipowners Asso

ciation Inc ATSA and Association of American Shipowners
AASO American Export Lines Inc American Export United

States Lines Company D S Lines and A H Bull Steamship
Company Inc Bull intervened as their interests appeared

The Department of Agriculture Agriculture estimates that itwill

authorize the export of some 7 382 000 tons of aid cargo during fiscal

year 1957 and the record reveals that International Cooperation Ad

ministration ICA anticipates an export program of some 1 107 000

tons Compared with these figures during the eighteen month period
ending in June 1956 Government sponsored aid cargoes totaled

4 400 000 tons The largest single aid program yet to be administered

by Agriculture is a grain program for India consisting of three million

tons of aid cargo During fiscal year 1957 15 million tons will be

available for export under thisprogram with a possible carryover of

some of it into the first quarter of fiscal year 1958 Agriculture has

already authorized the purchase by the Indian Supply Mission the

Indians of 700 000 tons most of which has not yet been booked and

within a month or two a purehase authorization for an additional

800 000 tons willbeissued

In addition to this program the evidence reveals that two fairly
large aid programs are to be announced shortly one to the Mediter

ranean area and the other to Latin America Further the current

Japanese aid program which was to be completed by September 30 has

not been completed and there is some doubt that it can all be carried

by December 31 1956 There remains to be shipped in excess of

100 000 tons under this Japanese program and there is some indication

that the Japanese representatives are negotiating for an additional

750 000 tons of grain to be moved during 1957

The record also indicates that aid cargoes to Pakistan Formosa

and Indonesia have lagged due to the unavailability ofshipping space
and that an agreement between our Government and the Government

ofIsrael for the purchase ofgrain is imminent

Approximately 415 voyages will be needed to nlove Agriculture s

cargoes and about 212 voyages will be required for ICA shipments
Of these 627 voyages 314 should be carried by American flag vessels

It is estimated that approximately 1 654 000 tons of the Agricul
ture cargo may be carried over into fiscal year 1958 due to unforeseen

shipping difficulties lack of shipping space congested port facilities

etc but purchase authorizations for the full quantity will issue

nevertheless Assuming however that the entire amount authorized

5 F M B
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does not move and allowing for approximately 20 percent of this

cargo to move by liners it appears that 730 000 tons are to move to

Europe 258 000 tons to the Near East 2 336 00 tons to the Far East
and 699 000 tons to South America between SeptembeJ1 1956 and
June 30 1957 all in tramp vessels A Liberty type vessel would re

quire an approximate 60 day turnaround to Europe 78 days to the

Near East 100 days to the Far East and 50 days to South America
Based on this schedule a Liberty could make five voyages to Europe
in ten months 303 days four to the Near East three to the Far
East and six to South America Hence 415 voyages or 114 vessels
are necessary to accommodate the Agriculture cargoes and based on

similar computations 212 voyages or 55 vessels are necessary to ac

commodate leA cargoes with the total vessels required amounting to
169 of which 85 should beAmerican flag

Weighed against these requirements the record discloses that there
are but 149 privately owned United States flag Liberty type vessels
in all operations and 21 approvals for the transfer ofLiberty vessels
to foreign flag are now pending Only 64 Libertys are engaged in
the tramping trades Including Victory and C type ships the tramp
fleet numbers 101 vessels There are 19 tramp vessels under long term
charter carrying French coal seven are employed in the ore trade
which is usually long term a factor making them unnvailable for the

transpacific grain trade 24 are now carrying grain and eight are

engaged in the carriage of other bulk cargoes Thus of the 101
American flag tramp vessels some 58 are now employed on long term

arrangements which will make them wholly or partially unavailable
for these aid cargoes

The difficulty with regard to moving the Indian cargoes is indica
tive of the current situation On Septembel 13 the Indians invited
cf tenders for 12 cargoes of grain from grain suppliers requesting
American flag vessels but with the option of the supplier to furnish

foreign flag vessels in the event American flag ships were not avail
able In response to this invitation only one offer for an American

flag vessel a tanker was submitted and it was accepted The re

maining 11 offers were for foreign flag vessels and waivers for

foreign flag employment were issued

On September 25 the Indians widely solicited charters ofAmerican

flag vessels on consecutive voyage bases Sixteen offers were received

11 ofwhich werecontingent however upon therelease ofGovernment

owned vessels to the bidders The five not contingent upon break out

including one tanker did not appear satisfactory to the Indians

because they considered the charter hire excessive or because time or

place of delivery was unsuitable The Indian Supply Mission has
5 F lIB
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made counter offers for these five vessels and negotiations are con

tinuing for their charter

Privately owned American flag vessels are not available at reason

able rates The rates for vessels offered ranged from 70 000 to

75 000 per month Some vessels were offered for delivery at places
which would require a ballast voyage to put them in proper position
Five Libertys were offered at a charter hire of about 75 000 delivery
late November and December on the Pacific coast

Stat ut01Y findings The record clearly establishes that genuine
efforts were made to charter privately owned American flag vessels

but that very few are available and certainly not in sufficient quantity
to meet thecargo requirements

Public interest Although the cargoes to be carried are exclusively
bulk Government sponsored cargoes port to port generally we do

not hesitate to conclude since they are Government sponsored aid

cargoes that the movement of such cargoes in Government owned

vessels would be in the public interest See Pacific Far East Line

lnc supra and Grace Line Inc Oharter of War Built TTessels 3

F M B 703 1951 The failure to authorize Government bareboat

charters where American flag tonnage is not adequate would frustrate

our national foreign aid programs and would result in a disservice

to the American merchant marine

Adequacy of service and availability of vessels reasonableness of
rates an Z condition8 That has been said supra answers these in

quiries The Board finds that American flag service is not adequate
to carry its fair share of the cargoes offered or to be offered and

necessarily that sufficient American flag vessels are not available for

these cargoes at reasonable rates and upon reasonable conditions

DISCUSSION

After weighing the estimated cargo to be moved against the current

and anticipated American flag tonnage which will be able to partici
pate in this movement the Board is of theopinion that 30 Government
owned vessels will fill the required need without adversely affecting
theemployment ofprivately ownedvessels

It is noted that immediately prior to this proceeding Isbrandtsen

entered into a contract with the Indians contingent upon the bare

boat of vessels from the Government whereby seven Victory type
vessels would carry rice and grain on a consecutive voyage basis for

one year at rates below the NSAfair and reasonable rates PFEL

has similar commitments with the Japanese Pakistani and Indians

covering five Victorysat corresponding rates United Maritime
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which during the course of this hearing revised its application frOln

10 to five Libertys has made a similar offer to the Indians and the
record establishes that contractual status is imminent APL here

seeking five vessels has a contingent contract with the Pakistani
Government covering two vessels for single voyages and has offered

in on the Indian grain program with five vessels at rates similar to

those agreed to by Isbrandtsell and the record indicates that the

offer will be accepted
Another applicant with an existing contingent contract is Grain

fleet which has agreed to carry grain with a single vessel on R

consecutive voyage basis for one year from Gulf and Atlantic ports
to Israel covering approximately 50 000 tons In regard to this

movement however the record shows that American Export is

willing and able to carry about 60 000 tons ofgrain per year to Israel

on abimonthly basis on its regular liner services Abareboat charter
to Grainfleet therefore if a warded should be restricted to move

ments from Gulf ports and to movements from Atlantic ports only
in instances where American Export cannot carry the cargo offered

In addition to the above two Pacific coast and Pacific Northwest

beIlth operators States and AML seek five Libertys and or Victorys
and three Victorys respectively States has offered in on the Indian

grant movement but has no contract States bid quoted rates which

were higher than those of Isbrandtsen and the record indicates

that States will not meet the lower rates States is primarily in

terested however in cargoes moving in the Korean and Japanese
trades AML on the ather hand indicated that it would meet
Isbrandtsen s rates although it did not submit a bid for the carriage
of the Indian grain

Olympic P T and Coastwise seeking four three and five vessels

respectively also have offered in on the Indian program Olympic
was advised by the Indians that its bid would receive consideration

if the rates were similar to those Of Isbrandtsen and Olympic in

dicated that tpose rates would be met P T however would not

agree to such rates Coastwise whose offer to the Indians envisaged
an operation similar to that contemplated by Isbrandtsen has re

ceived no response to its bid

vVith the exception of P T which indicated it would not agree
to such a condition unless it had a firm contract for at least one year s

employment all of the above applicants have indicated that they win

accept any bareboat charters awarded subject to the condition that

a year s charter hire would be the minimum charter hire due the

Government unless the charter is terminated by the Government

Shepard West Coast Pegor Veritas Ocean Carriers Central Gult
5 F M B
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American Defense and Marine Transport neither offered evidence

nor presented witnesses The record is not dear as to whether they
would accept vessels upon the one year s minimum charter hire

condition

It has been noted supra that five privately owned American flag
vessels were offered to the Indians but that their hids were met with

counter offers embodying rates which are lower than the NSA fair

and reasonable rates Vhere privately owned American flag vessels

are offered to the Indians at the going market level but not in excess

of NSA rail and reasonable rates and upon reasonable conditions

no Government owned vessels should be allowed to carry cargo for

the Indians until such privately owned vessels have heen employed
The going market level is established by the supply of and demand

for privately owned vessels not by offerings conditioned upon obtain

ing Government charters

United States Lines urges that any charter awarded asa result

of these hearings should contain sufficient restrictions to cause the

inbound voyages to be in ballast Of particuhlr concern to United
States Lines is the fear that Government vessels may overtonnage
the eastbound trade from the Far East resulting in a severe depres
sion of rates on Philippine ore In American Ooal Shipping Inc

Oha der of War Built Ve8sels 5 F M B 154 the charterer was per
mitted to carry ore inbound because a ballast return voyage would

result in an unsuccessful operation Here although the record dis

closes that U S Lines vessels returning from the Philipp nes have

had but about 500 tons free space per voyage the Board notes that

the pro forma voyage results of the proposed charters indicate a

modest profjt with a ballast return voyage and mindful of the prob
able adverse effects on the inbound ore rates if Government vessels are

permitted to carry ore inbound the charters awarded should be

restricted to returning home in ballast unless it is shown to the satis

faction of the Maritime Administrator that inbound cargoes would

otherwise be declined by owners of privately o ned American flag
vessels

AASO urged that the Board is without authority to award bare

boat charters under Public Law 591 for the operations here con

templated but should instead be governed by section 11 a of the

Merchant Ship Sales Act of 1946 as amended the Act 50 App
lJ S C A 1744 which authorizes a Government agency operation
for account of the particular department having cargo to move The

Board does not agree with this interpretation of the statute In

American Export Lines Inc Et Al Oharter of War Built Vessels

3 F M B Mil 1950 section 5 e of the Act was found to be
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sufficient authority for bareboat chartering vessels for the carriage
of Government sponsored cargoes on other than essential trade

routes or services To the same effect is A71erican 11ail Line Ltd
Et Al Oharter 01 War Built Vessels 3 F M B 497 1951 Pacific
Far East Line Inc supra and American Ooal Shipping Inc suprfJ
Although a general agency operation may be permissible here it is
not required In considering the 1950 amendments to the Act the
Merchant Marine and Fisheries Committee of the House of Repre
sentatives said

notwithstanding the need to put an immediate end to general chartering
under the 1946 act it was also desirable that authority should exist which

would permit such chartering in certain special circumstances which now

exist or might well arise in the future For example one private operator
ha s been carrying on a very important service to the Far East to meet mili

tary and naval needs of the United States Since the bulk of the business in
this service depends upon the military and naval requirements in the areas

served and since those requirements are indefinite as to duration no operator
would be justified at this time in purchasing the speCial type vessels required

H R 2353 81st Cong 2d Sess

We feel that the special circumstances the Merchant iarine and
Fisheries Committee had in mind are presented here

FINDINGS CERTIFICATION AND RECOMjUENDATIONS

On the basis of the facts adduced at the hearing the Board finds
and hereby certifies to the Secretary of Commerce

1 That the services under consideration are required in the public
interest

2 That such services aTe not adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

The Board further finds that not to exceed 30 Government owned
vessels will fill the present requirements without adversely affecting
the employment of privately owned vessels and that the following
restrictions and conditions are necessary or appropriate to protect the

public interest in respect of such charters and to protect privately
owned vessels against competition from the chartered vessels

1 That any charter which may be granted herein be for a one year
period subject to the right of cancellation by the charterer on 15 days
notice such right at the option of the Administrator to be condi
tioned upon full payment to the Government of the remainder of one

year s charter hire which will be considered as recoupment of break
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out and lay up costs and the right of cancellation by the Government

on 15 days notice

2 That the charter hire rate be a fixed sum in an amount deter

mined to be consistent with the policies of the Merchant Ship Sales
Act of 1946 as amended and nQt less than the prevailing world market

charter rate for similar vessels for similar use If the fair and rea

sonable NSA time charter rate as converted to a bareboat rate is

hereafter determined by the Maritime Administrator to be not less

than the prevailing world market charter rate for similar vessels for

similar use and consistent with the policies of the 1946 Act it is rec

ommended the such converted NSA rate be adopted as charter hire

applicable to the vessels chartered as the result of this report Ad

ditional charter hire based on earnings above 10 percent of capital
necessarily employed should be fixed as provided in section 709 of

theMerchant MarineAct 1936

3 That with reference to break out readying and lay up costs the

Secretary of Commerce authorize the use of the vessel operations re

volving fund for the activation repair and deactivation cost provided
for in Public Law 890 84th Congress

4 That charterers at all times be limited to c rrying bulk cargoes

outbound and be not permitted to carry any cargo inbound pro
vided however that the privilege of carrying bulk cargoes inbound

may be accorded by the Secretary of Commerce upon petition of an

applicant and after the Secretary of Commerce is satisfied that the

other American flag operators will not be unduly injured thereby
5 That charterers be not permitted to operate the vessels in the

coastwise or intercoastal trades

6 That before any vessels are actually chartered as a result of this

proceeding the Secretary of Commerce satisfy himself that no pri
vately owned American flag vessels have become available to carry

the available cargoes at or below the rates hereinabove discussed

The Board further recommends to the Secretary of Commerce
7 That the privately owned liner vessels be utilized to the maximum

extent possible in moving the Government sponsored aid cargoes

bearing in mind the ratio that is normally maintained in this trade

between liner and tramp vessels and that in allocating Governm nt

owned vessels first preference be given to those shipping companies
both tramp and liner who normally serve the trade area to which the

particular cargoes are consigned and in connection therewith that

effort should be made to maintain the relative carrying relationships
between liner and tramp vessels

8 That in the event a charter to Grainfleet is concluded in addition

to the above restrictions the charter be limited to carrying grain out
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bound from the Gulf and if from Atlantic coast ports also only after

the Maritime Administrator is satisfied that no American flag berth

operatorcan orwill carry thegrain
The record will be held open for the purpose of considering re

quests from any Government agency which is unable to secure privately
owned American flag vessels at reasonable rates and upon reasonable

conditions to transport its cargoes provided timely advance notice

ofits definite requirements has been given
At the opening of this hearing the Board announced that subpoenas

would be issued to those members ofATSA who had not complied with
the Board s request for data made during the prehearing conference
in Marine Transport Lines Inc et al supra Since that announce

ment additional data has been received and rather than unduly
penalize applicants by delaying this decision until return of such sub

poenas the Board has determined to leave the question of subpoenas
open until such time as Marine Transport is again reopened

I F M B
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No M 73

STATES STEAMSHIP COMPANy APPLICATION TO BAREBOAT CHARTER
ONE VICTORy TypE DRy CARGO VESSEL FOR OPERATION ON TRADE
ROUTES Nos 2930

Submitted December 12 1956 Deoided December 12 1956

The Board should find and certify to the Secretary of Commerce that the

service for which States Steamship Company proposes to bareboat charter

one Government owned war built dry cargo vessel is required in the public
interest that such service would not be adequately served without the use

therein of such vessel and that privately owned American flag vessels are

not available for charter on reasonable conditions and at reasonable rates
foruse insuch service

Tom Killefer for applicant
Allen O Dawson as Public Counsel

INITIALDECISION OF A L JORDAN EXAMINER

This is a proceeding under Public Law 591 81st Congress upon the

application of States Steamship Company for bareboat charter of one

1 government owned Victory type dry cargo vessel for operation
for one voyage on Trade Routes 29 30 Hearing was held on Decem

ber 10 1956 pursuant to notice in the Federal Register of December
5 1956 and oral argument was held before the examiner in lieu of
briefs No one appeared in opposition to the application

Applicant desires to charter one Victory vessel the SS Olarksburg
Victory or substitute for operation in its transpacific berth service
A between ports on the Pacific Coast of the United States and ports

in the Far East Trade Route No 30
The vessel sought to be chartered is to t ke the place of applicant s

owned C2 vessel the SS Oharles E Dant presently stranded in Lin

gayen Gulf Philippine Islands by typhoon November 27 1956 re

1In the absence of exceptions thereto by the parties and notice by the Board that it
would review the examiner s initial decision the decision became the decision of the

Board on the date shown section 8 a of the Administrative Procedure Act and Rules
13 d and 13 h of the Board sRules of Practice and Procedure
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suIting in loss of this vessel to applicant s berth service involved This

vessel cannot be restored to service earlier than January or February
1957 if ever It cannot therefore take its December loading posi
tion For this reason applicant desires to charter the SS Olarksburg
Victory or substitute for a single round voyage of approximately 60

days duration beginning on or about December 15 1956 Pacific Coast
delivery Applicant may seek to charter thevessel for a longer period
for this or another of its services

Public interest Trade Route No 30 is oneof the routes which the
Maritime Administrator has determined to be an essential route in the

foreign commerce of the United States under section 211 of the Mer
chant Marine Act 1936

Adequacy of service The fullcapacity of the vessel is obligated by
firm commitments and applicant has been turning down cargo for the

past 45 days The cargo committed is oil seeds pulp tallow hides

general cargo and some MSTS cargo
Availability of vesselsreasonable rates Applicant has checked

the charter market and is advised by its broker J H Winchester

Company New York N Y that there is no American flag vessel avail
able regardless of type orrate

Discussion Counsel for the applicant and Public Counsel state that
the three statutory requirements have been met by the applicant
and thatthe application shouldbe granted

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board should
find and certify to the Secretary ofCommerce

1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available
for charter from private operators on reasonable conditions and at

reasonable rates for use in such service

The Board should recommend 1 that any charter which may be

granted herein be for the requested period of a single round voyage of

approximately 60 days 2 that the basic charter hire be at a rate

of not less than 15 percent of the unadjusted statutory sales price of
the vessel or the floor price whichever is higher and 3 that with

respect to breakout readying and lay up costs incurred on the char

tered vessel the same policy be applied as was applied in Grace Line

Inc Oharter of War Bltilt Vessels 5 F M B 143
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No M 69 Sub No 3

AMERICAN EXPORT LINES INC ET AL ApPLICATIONS TO BAREBOAT
CHARTER GOVERNMENT OWNED VESSELS

Submitted December 6 1956 Deoided December 18 1956

REPORT OFTHE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman THos
E STAKEM JR Member

By THE BOARD

This is aproceeding under Public Law 591 of the 8Ist Congress upon
the application ofAmerican Export Lines Inc and others to bareboat
charter war builtdry cargo vessels from the Government for the car

riage ofGovernment sponsored bulk cargoes and other approved bulk

cargoes Notice ofhearing was published in the Federal Register of
December 1 1956 and pursuant to such notice applications for more

than 140 vessels were received before the close of business on December

5 1956 from 28 applicants 1 All parties who made an appearance
at the hearing with the exception of Polarus Steamship Company
indicated that they would be willing to accept a charter for one year
Counsel for P01arus wasunable to state whether or not rthatapplicant
would be willing to accept a one year charter

No parties appeared in opposition to the granting of charters but
United States Lines Comp ny and American Tramp Shipowners Asso
ciation Inc intervened as their interests might appear A H Bull

Steamship Company Inc intervened solely to ask that the use ofany
vessels chartered in this proceeding be prohibited from use in the
domestic trades including Puerto Rico

1 The appendix indicates applicants in this proceeding together with the number of ships
appHed for No appearance was made at the hearing for A L Burbank Compan
Central Gulf SteamShip Corporation New Jersey Industries North American Manufac

turers Association T J Stevenson and Company Stockard Steamship Company and
Terminal Steamship Company Inadvertently World Carriers Inc was named as an

applicant at the hearing
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A representative of the Department of Agriculture Agriculture
testified that the scope and volume of its Title I Public Law 480 pro
grams remain substantially presented in prior hearings under this

basi9 docket number though some programs which had previously been
in negotiation are now firm Agreements now total over six million
tons and present negotiations will increase this total to 7 5 million tons
within the next three or four months Vessel space for approximately
2 7 million tons has been approved leaving 4 8 million tons ofshipping
space to be arranged for the completion of this program within fiscal

year 1957 ending June 30 1957 They expect there will be a carry
over beyond this date but hope to move thetotal volume not later than

September 1957
As a part of this over all 7 5 million ton movement substantial new

programs for movement of grain under Public Law 480 have been

approved since the last hearing under this basic docket number
On November 13 1956 a program for 511 000 tons of wheat to

Turkey was authorized Since that time the Turkish Economic Mis
sion has entered the ship market but has been unable to obtain any
privately owned American flag vessels at or below the NSA rate
Two foreign flag fixtures were made one with a Turkish flag vessel
and one other at the rate of 180 in excess of the NSA rate At the
date of hearing shipping space for only 20 000 tons of the 511 000
tons in this program had been obtained The emergency and urgent
nature of this program was further supported by testimony of repre
sentatives of the State Department and International Cooperation
Administration ICA who stated that the Turkish grain should
receive highest priority and move immedia tely It should be avail
able in Turkey for consumption between the present time and the

harvesting of the new Turkish grain crop beginning in June of 1957
On November 8 1956 a program for 925 500 tons of wheat to Yugo

slavia was authorized Since that time the Yugoslavia PurchaSing
Mission has entered the ship market and has been unable to obtain

any privately owned American flag vessels at the NSA rate or b low
It has obtained three Government bareboat chartered vessels for
28 500 tons American flag liner space for 88 300 tons and two foreign
flag vessels at rates above the NSA rate Space for only 143 200 tons

has been arranged leaving in excess of 780 000 tons to be engaged
Approval by Agriculture is imminent on a program for grain to

Brazil which will require movement within fiscal year 1957 of ap
proximately 600 000 tons There is furthermore a possibility of in
creased programs for grain to move to the Mediterranean and the
Middle East within the next three months
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The difficulty in obtaining privately owned American flag vessels

for carriage of cargoes in Agriculture programs under Public Law

480 has increased since the prior hearing under this basic docket num

ber in early October In October on argoes ito which 5050 legis
lation applies of a total of 609 000 tons moved only 27 2 percent
moved on American flag vessels whereas 72 8 percent moved on for

eign flag vessels Foreign flag fixtures have been substantially the

NSA rate or above The Indian grain movement previously con

sidered under this docket number has not moved as rapidly as had

been hoped The Indian Supply Mission has obtained 14 of the

bareboat chartered Governmentowned vessels released as a result of

the prior hearing and desires fiveorsix more

The testimony is undisputed that privately owned American flag
vessels are not now available at the NAS rate or below for carriage of

Public Law 480 cargoes No party knew of any such vessels avail

able and none were aware of any privately owned American flag
vessels which were unable presently to find employment Market

rates on bulk commodities reflect theserious shortage oftonnage which

has increased since the prior hearing in October Coal rates from

Hampton Roads to the Continent were 10 25 per ton in October and

are now 16 75 per ton grain rates also have increased The closing
of the Suez Canal acceleration of grain movements under Agriculture
programs together with increasing coal shipments to Europe have

caused the increasing demand for tonnage
Agriculture estimates a need for the bareboat charter ofaminimum

of 25 additional vessels for use in service from Atlantic and Gulf

ports for the carriage of bulk commodities under its programs This

requirement will continue for at least one year and is over nd above

available space on privately owned American flag tramp or liner

vessels

The testimony shows that of the 30 vessels made available as a re

s ltof the prior hearing under thisbasic docket numberfor use on the

west coast 5 have been diverted to use on the east coast There is a

continuing urgent need for 30 American flag vessels for use from the

west coast making a requirement for five additional vessels to be

made availale for west coast operations under Agriculture sponsored
programs

The lCA representative concurred in the immediate need for the

30 vessels required by Agriculture but stated that because of the

immediate emergency nature of the Turkish grain program all 25

vessels made available for the east coast and the Gulf should he first

applied to that program for completion in 4 or 5 months and should
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then be made available for other Agriculture programs Itwas the
position of Agriculture that while the Yugoslav program was not of

such an extreme emergency nature as the Turkish program it was

sufficiently urgent that vessels should be made available concurrently
with th Turkish movement If all 25 vessels made available to the

east coast and the Gulf are first assigned to the Turkish program
for 4 or 5 months Agriculture feels that an additional 10 vessels will

be necessary on the east coast and the Gulf for proper carrying out

of the Yugoslavand other prograll1s
A representative from General Services Administration GSA

testified that it is acting as procurement and transportation agent for

the Office of Defense Mobilization ODM ona program for bring
ing in one million tons of ore to the United States from Durban and

Lourenco Marques in East Africa within 2 years This ore should

move as quickly as possible preferably to the Atlantic coast hut de

livery to the Gulf would be acceptable GSA has been attempting
to move this cargo for several months and has had difficulty in ob

taining full shipload space orspace on liner vessels Some has moved

in relatively small parcel lots by tramp vessels Because of a rail

equipment shortage in Africa GSA desires to arrange for full ship
load voyage charters in order to coordinate allocation of rail equip
ment with assured vessel space It feels that such a movement could

be coordinated with Government bareboat chartered vessels returning
to the United States empty via the Cape of Good Hope It requests
therefore that the Board recommend to the Secretary of Commerce
that charters granted in this proceeding permit carriage of this in

bound ore in the event GSA is unable to obtain space on privately
owned American flag veSsels

DISCUSSION AND CONCLUSIONS

Government owned bareboat chartered vessels aTe requested in this

proceeding for carriage of Government sponsored cargoes underTitle

I Public Law 480 In accordance with our previous reports under

thisbasic docket number we find and conclude from the record herein

that thisservice is in thepublic interest

The record as summarized supra clearly supports a finding that

American flag service is inadequate to carry its fair share of these

cargoes and that privately owned American flag vessels are not now

available and will not be available with n the next year for charter

on reasonable conditions and at reasonable rates for use in thisservice

The record supports a finding that up to 40 Government owned

vessels will meet the present requirements of the services herein con
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sidered and may be chartered without adversely affecting the enlploy
ment ofprivately owned American flag vessels

In connection with the Turkish grain program certain applicantS
have negotiated charters with the Turkish Economic Mission con

tingent upon obtaining bareboat chartered Government owned ves

sels in thisproceeding Arrow Steamship Company Inc has such a

contingent arrangement for 8 vessels for 6 months consecutive voy

ages at NSA rates American Export Lines Inc for 5 vessels and

Federal Bulk Carriers Inc for 2 vessels In addition the record

shows that Arrow has affected a chartel party for seven vessels for

carriage of Yugoslav grain contingent on receiving barebo3it char

tered Government owned vessels as a result of this proceeding By
the time allocation of vessels chartered under thisproceeding is made

to particular applicants it may be that other such contingent ar

rangements will have been concluded by other applicants In con

sidering the various factors which will determine the allocation of

chartered vessels to particular appiicants we feel that the mere fact

that a particular applicant has obtained a commitment for carriage
of these overnment sponsored cargoes conditioned uponthe granting
ofacharter of Government owned vessels should not be a conclusive

factor in granting or denying particular applications A sufficient

number of vessels will be chartered to provide space for carriage of

these cargoes regardless of any prior contingent arrangements
At the hearing the Board was requested to make a ruling as to the

status of those applicants who failed to make an appearance and

were not represented at the hearing 2 As statedby us in Pacific Fa
East Line Inc Et Al Oharter of War Built Vessels 5 F M B 177

the proceeding was held open for the purpose of considering re

quests from any Government agency which is unable to secure pri
va ly owned American flag vessels at reasonable rates and upon
reasonable conditions to transport its cargoes We feel therefore

that in this particular instance no prejudice can be said to have re

sulted from the failure of applicants to appear or be represented at

the hearing

FINDINGS CERTIFICATION AND RECOl IMENIATIONS

On the record the Board finds and hereby certifies to the Secretary
ofCommerce

1 That the services under consideration are required in the public
interest

2 That such services are not adequately served and

2 Footnote lUsts those applicants who failed to appear at thehearing
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3 That privately owned American flag vessels are not available
for charter by private operators on reasonable conditions and at

reasonable rates for use in such services

The Board further finds that not to exceed 40 Government owned
vessels may be chartered for the services here in considered without

adversely affecting the employment of privately owned vessels and

recommends to the Secretary of Commerce that the following restric

tions and conditions are necessary or appropriate to protect the

public interest in respect of such charters and to protect privately
owned vessels against competition from the chartered vessels

1 That any charter which may be granted herein be for a I year

period subject to the right of cancellation by the charterer on 15

days notice such right at the option of the Secretary of Commerce

to be conditioned upon full payment to the Government of the re

mainder of 1 year s charter hire which will be considered as recoup
ment of break out and lay up costs and the right of cancellation

by the Government on 15 days notice

2 That the charter hire rate be a fixed sum in an amount deter

mined to be consistent with the policies of the Merchant Ship Sales
Act of 1946 as amended and not less than the prevailing world

market charter rate for similar vessels for similar use If the fair

and reasonable NSA time charter rate as converted to abareboat rate

is determined by the Secretary of Commerce to be not less than the

prevailing world market charter rate for similar vessels for similar

use and consistent with the policies of the 1946 Act it is recommended
that such converted NSA rate be adopted as charter hire applicable
to the vessels chartered as the result of this report Additional

charter hire based on earnings above 10 percent of capital neces

sarily employed should be fixed as provided in section 709 of the

Merchant Iarine Act 1936

3 That chaTterers at all times be limited to the primary purpose
of carrying Government perishable bulk cargoes outbound and be

permitted to carry bulk cargo inbound provided however that the

privilege of carrying bulk cargoes inbound may be accorded by the

Secretary of Commerce only upon petition of an applicant and after

the Secretary of Commerce is satisfied that other American flag
operators will not be unduly injured thereby We particularly recom

mend that the Secretary of Commerce cooperate with charterers

and GSA in providing available return space for carriage of ore

from Durban and Lourenco Marques in East Africa when privately
owned American flag vessels cannot be utilized

4 That with reference to break out readying and lay up costs

the Secretary of Commerce authorize the use of the vessel operations
5 F M B
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revolving fund for the activation repair and deactivation cost pro
vided for in Public Law 890 84th Congress

5 That charterers be not permitted to operate the vessels in the

coastwise or intercoastal trades

The Board further recommends to the Secretary of Commerce
6 That privately owned liner vessels be utilized to the maximum

extent possible in moving the Government sponsored aid cargoes
and that in allocating Government owned vessels preference be given
to those shipping companies both tramp and liner who are xperi
enced and qualified to operate the vessels in the services outlined

herein and

7 Thatconsistent with the policy of the Merchant Marine Act

1936 arid the Merchant Ship Sales Act of 1946 to foster the develop
ment and encourage the maintenance of a privately owned and

operated United States flag merchant marine preference be given
to applicants who together with their closely affiliated companies
use predominantly American flag vessels when operating in the

waterborne import and export commerce of the United States
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Name 01applicant

American Export Lines Inc

American Mail Line Ltd
American President Lines Ltd
Arrow Steamship Company Inc n

Boston Shipping
CorpA L Burbank Co Ltd

Central Gulf Steamship Corp
Federal Bulk Carriers Inc
Grainfleet Steamship Company Inc
Liberty Navigation Trading Cornpany
Marine Transport Lines Inc and Marine Navi

gation Company Inc
Martis Steamship Corporation
Moore McCormack Lines Inc n

New Jersey Industries n

North American Manufacturers Association

Ocean Carriers Corporation

Pacific Far East Line Inc

Pope Talbot Inc
Polarus Steamship Co
Starboard Shipping Inc 1

Bournemouth Steamship Corp 1

Falmouth Steamship Corp l
n

T J Stevenson Co Inc n

Shipping Corporation of America
Stockard Steamship Corp
Terminal Steamship Company
United Maritime Corporation
Veritas Steamship Company Inc
Waterman Steamship Corporation
Blidberg Rothschild Co Inc

J Joint application

5 F M B

Type olships applied lor

Liberty or Victory
Liberty preferred

Not specified
Victory
Victory
Liberty
Liberty
Victory
Liberty
Liberty or Victory
Liberty
Liberty

Liberty
Victory
Liberty
Liberty
Liberty
Victory
Victory
Victory
Not specified n

Liberty

Liberty
Liberty
Victory or Liberty
Liberty
Liberty
Liberty
Liberty
Liberty or Victory

Number 01
ships

applied lor

10

5

5 10

5
5
2

2

2

1

10

12
3
6

1

10
1

2

3

5

10
3

10

5

6

2

10

3



FEDERAL MARITIME BOARD

No M 72

ISBRANDTSEN CoMPANY INC ET AL ApPLICATIONS TO BAREBOA1

CHARTER GOVERNMENT OWNED VESSELS

S1tbmittedDecember 28 1956 Decided Ja nu ary 9 1957

REPORT OF THE BOARD

CLARENCE G MORSE Ohai7J1Wn BEN H GUILL Vice Ohairman TUGs
E STAKEM JR ill elnber

By THE BOARD

This is a proceeding under section 5 e Merchant Ship Sales Act of

1946 as amended 50U S C App Sec 1738 e upon the application
of Isbrandtsen Company Inc and others to bareboat charter war

built dry cargo vessels from the Government for use in world wide

bulk commodity trade principally for the carriage of coal to foreign
ports and also for the carriage of such cargoes as shall from time to

time be available Notice of hearing was published in the Federal

Register ofDecember 1 1956 and pursuant to such notice applications
for more than 160 vessels were received from 25 applicants

1 No

parties appeared in opposition to the granting of charters but United

States Lines Company and American Tramp Shipowners Association

Inc intervened as their interests might appear An initial decision

has been issued by the examiner and exceptions thereto have been filed

by A H Bull Steamship Company Inc and American Export Lines

Inc Bull has requested oral argument the request is hereby denied

The examiner found that the services under consideration are in the

public interest that such services are not adequately served and that

privately owned American flag vessels are not available for charter

on reasonable conditions andat reasonable rates for use in such services

We are in agreement with the statutory findings made by the exam

Iner

1 The appendix Indicates applicants in this proceeding together with the number of ships
applied for
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The record indicates that there is a continuing extreme shortage of

American flag tonnagefor carriage ofbulk coal to Europe particularly
to France The Suez crisis has increased the need for the importation
ofcoal from the United States and estimates of tonnage have increased

to about 50 million tons to all of Europe for the year 1957

A witness for Association Technique de lImportation Charbonnier

ATIC which is the representative of the French Government in

the importation of all coal to France testified that the coal import
program for France for the year 1957 was raised in November 1956

from 4 million to 7 million tons The present estimate for 1957 is

8 million tons and in the opinion of the witness it probably will be

raised to a total of about 10 million tons In June 1956 the rate for

eonl to Europe was under 11 per ton and at the time of the hearing
it had increased to 16 75 Itwas the testimony of the ATIC witness

that payment of the present high coal rates would seriously injure the

economy of France The Chief of the Shipping Division of the De

partment of State strongly supported the position that payment of

rates on eoal to Europe at the present market rates places a burden

on the economy of friendly European countries which is contrary to

the national interest of the United States The record shows that

Belgium has a need for about 900 000 tons of coal in the first quarter
of 1957 and that other friendly European count riphave need for

substantial imports of United States coal in 1957 A need was showlI

for about three cargoes of coal monthly to South America to meet

the needs of electric and gas utilities in Argentina and Uruguay
All witnesses testified that they had been unable to obtain privately

owned American flag vessels for use in these services and the evidence

is unrebutted that there is at present an inadequacy of American flag
vessels for carriage of coal from the United States to the areas con

sidered and that this inadequacy will continue to exist for at least

a year
ATIC has eommitments with seven companies for a total of 51

vessels contingent upon the obtaining of Government owned vessels

Commitment for ten of these vessels is with American Coal Shipping
Inc In AnM ican Coal Shipping Inc Cha1 ter of TVar B tilt Ve8sels

5 F M B 1 34 the Board made findings hich would permit that com

pany to charter up to 30 vessels The remaining contingent commit

ments are for 41 vessels with six companies who are applicants in

the instant proceeding 2 All these eonditional commitments are at a

rate of 1175 per tOll to Antwerp Rotterdam and 12 25 to a French

port Conditions are uniform except that the Isbrandtsen charter

2Isbrandtsell nine Shepard six Luckenbach ten Arrow six Blidherg fh e and New

England lndustlies live
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would permit the use of either an American or foreign flag vessel
while all other charters would require the use of American flag ton

nage only
A witness for ATIC indicated a probable need for an additional

3035 vessels but did not now know for what period they would be
needed The witness stated that ATIC would not at this time enter

into anyone year commitments in addition to the 51 vessels presently
arranged and felt he could probably obtain the additional 30 35
vessels in the private market

In addition to the foregoing contingent commitments to ATIC cer

tain other applicants have commitments offers pending arrange
ments or have been approached by other shippers for carriage of

coal 3 while some applieants without speeific business in mind felt

that the extreme shortage of available tonnage for carriage of coal

would enable them to fully utilize for at least a year the vessels for

which they apply
DISCUSSION AND CONCLUSIONS

Based on the evidence of record the conclusion is inescapable and

we so find that the services under consideration are in the publ ic

interest that they are not adequately served by American flag ves

sels and that privately owned American flag vessels arenot available

for charter on reasonable conditions and at reasonable rates for use in

such services
American Export excepts to the initialdecision in thatit

1 stated that applicants who had secured conditional commit

ments should receive preference over other applicants
2 failed to recommend that in allocating Government owned ves

sels preference be given those shipping companies both tramp and

liner who normally serve the trade area to which the particular cargoes
are consigned and who aTe experienced and qualified to operate the

vessel in the services outlined

3 failed to recommend that preference be given to applicants who

together with their closely affiliated companies use predominantly
8Isbrandtsen eight Yessels r qulred by South American electric and gas utilitips

American Export five Yessels approached by French Italian and Yugolav Govern
ments Boston Shipping three vessels arrangements now pending with Italy Star
board Bournemouth Falmouth joint application five vessels an offer in transatlantic

coal trade Dolphin five vessels commitments to Antwerp Rotterdam north French

ports Traders five vessels commitments to Antwerp Rotterdam north French ports
American Union two vessels fixed commitmentwith Belgian company World Car
riers two vessels tentatil e commitments to Antwerp Amsterdam Rottcldam Hamburg
range 1 he initial decision in reaching its total of 69 moreor Iess commitments on

page 4 does not include the five for American Export or the two for World Carriers
Bull 20 vessels Pocahontas 12 vessels Waterman ten vessels
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American flag vessels when operating in the water borne import
andexport commerce of the United States

Bull excepts to the initial decisi91 in thatit
1 failed to determine the maximum number of ships that may be

r quired and authorize the Administrator to charter these vessels as

needed

2 failed to recommend an absolute preference in the allocation of

ships to applicants who have no foreign flag affiliations

3 failed to recommend that allocations should be made on the basis
of qualification and experience of applicants rather than on the basis
of conditional commitments

In the initial decision the examiner totaled the 41 contingent com

mitments with ATIC and the 28 nuious arrangements m1c1e for
other cargoes by certain other applicants see footnote and con

cluded that the l eeorcl would sustain the break out of GD vessels for
the carrjage of coal for hich tLere is a E101 e or less commitment

1Vhile we agree that specific commitments offers nrral1gements ete

are an indierrtion of the need for c1ullter of Goyernment oYned ves

sels for carriage ofeoal we feel that there arc other significant fa dors

which must be considered ill determil1illg the number of vessels yhic11

may be chartered without seriously ajfecting the employment of

privately owned vessels

Testimony of witnesses inclic ltes tllat there u e vessels pleSelltly
available for charter for the cHll inp e of conI bl1t at rates Y

lih are

considered unreasonably high The y jtncss for ATIC stated that
a lot of o yners flre waiting the hlst minete fol distress cargoes that

are badly needed and he m gec1 cantion flnd care that not too many
Government owned vessels be b okcn out lIe st rted also that while

ATIC needed 0 33 additiollH1 yesse s in the near future he felt that
these could be obtained in the private clwltel rnalket It was his
further testimony that at least two Arncric ul flaf O 1C S of private
vessels now under charter to ATIC have 1sked to be released from

charter when Government owned vessels become available pre
sumably in his opinion because a higher rate may now be obtained
in the market Ye also note that although 15 vessels were certi
fied for charter in lsbJandtsen C O Inc Charte of TV Gi Bllilt Ves
sels 5 F 1 B X

l only six ere finally elltel ed because nine pri
vately owned American Hag vessels became available

In recent charter cases under section e n1erchant Ship Sales
Act of 194 as amended the Board has made findings which will

permit the charter for one year or more of approximately 120 vessels
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for use in the carriage ofbulk commodities primarily grain and coaV

A substantial number of these vessels have not yet been placed in i

operation and their availability has not been fully reflected in the

ship charter market We take note of the fact that additional appli
cations for bareboat charter of Government owned vessels are now

pending beforethe Board and may result in the break out of additional

vessels

Although the record supports a finding that there are not now

privately owned American flag vessels available at reasonable rates

for carriage of coal cargoes it is not possible to determine the precise
number of Goverrunent owned vessels which may be chavtered without

seriously affecting the operation of privately owned vessels A num

ber of Ithe commitments arrangements etc previously discussed

are most indefinite We feel thatthe cumulative effect of authorizing
at this time the break out of as many as 69 vessels together with the

substantial number of other Government owned vessels which will be

made available to the ship charter market in the near future might
seriously affect the use of privately owned American flag vessels

We will therefore certify to the Secretary of Commerce 6 that a

maximum of50 Government owned dry cargo vessels may be bareboat

chartered for use in the services herein considered Recognizing that

this number of vessels is less than the number desired by applicants
and witnesses we leave to the discretion of the Secretary of Commerce I

the allocation of vessels to particular applicants for nse in such serv

ices as will b2st serve the public int rest

The initial decision refers to the statement made by the Board in

American Export Line8 Irl et al 8upra that we feel that the mere

fact that a particular applicant has obtained a commitment for car

riage of these Government sponsored cargoes conditioned upon the

granting of a lmrter of Government owned vessels should not be a

conclusive factor in granting or denying particular applications but

states that in the instant proceeding the examiner believes that appli
cants who have shown initiative diligence and faith in securing con

ditional commitments should be rewarded and not be r legated to the

same position as the other applicants Ve do not disagree we

merely restate th t the fact of a conditional eommitment should not

I i8brandt8en 00 Inc supra 15 vessels Grace Line Inc Oharter of War Built Ves8eZ8

5 F M B 143 two vessels American Ooa l ShiPping Inc 8upra 30 vessels Pacific Far

Ea8t Line Inc EtAt Oharter of War Built Ve88el8 5 F lf B 177 30 vessels American

Export Lines Inc EtAl Oharter ot War Bftilt Ve88els 5 F M B 188 40 vessels
6 By Department Order No 117 amended section 6 01 subsection 2 paragraphs 1

and 2 the Secretary of Commerce has delegated his authorit under the Merchant

Ship Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such

delegation references herein to the Secretary of Commerce are also directed to the
Maritime Adminlstrator
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be treated as conclusive in the granting of a particulaT application
Such a contingent commitment may be an indication of special quali
fications of a particular applicant but we do not feel that all other

factors should be ignored and that an applicant with a conditional

commitment should ipso faoto be automatically entitled to the charter

of the ships for which it has applied
In Amerioan Export Lines Ino et al supra the Board recom

mended that the Secretary of Commerce consistent with the policy
of the Merchant Marine Act of 1936 and the Merchant Ship Sales Act
of 1946 to foster the development and encourage the maintenance

of a privately owned and operated United States flag merchant
marine give preference to applicants who together with their closely
affiliated companies use predominantly American flag vessels when

operating in the water borne import and export commerce of the
United States The initial decision while stating that the general
aims of the foregoing recommendation are laudable refused to make
a similar recommendation in this proceeding inasmuch as no rational
criterion or yardstick is provided in the recommendation citing
Panama Refining Oompany v Ryan 293 U S 388 1935 The

principal of the Panama case that delegation of authority by the

legislative branch to the executive branch of Government without

any reasonable standards is an unconstitutional delegation of legis
lative authority is completely inapplicable to the recommendation

of the Board to the Secretary of Commerce in a charter proceeding
1ll1del section 5 e the Merchant Ship Sales Act as amended First

the Board grants no authority to the Secretary of Commerce his

discretionary authority in granting or denying particular applica
tions for charter of Government owned vessels is clearly and expressly
set forth in the 1erchant Ship Sales Act of 1946 as amended Sec
ond the Secretary of Commerce is authorized to follow recom

mendations made by the Board but is not required to adopt such

recommendations

Section 5 e 1erchant Ship Sales Act of 1946 as amended pro
vides that the Secretary of Commerce may in his diseretion either

reject or approve the application but shall not so approve unless in

its hisJ opinion the chartering of sneh vessel to the applicant would

be consistent with the policies of this Act Tithin the clear state

ment of the purposes and policies of the Merchant Ship Sales Act as

stated in section 2 thereof we feel that our recommendat ion made to

the Secretary of Commerce is well within the discretionary authority
granted to him by Congress We furthermore feel that the recom

mendation is sufficiently clear and precise to enable the Secretary of
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CQmrperce to follow it The Merchant Marine Act of 1936 section
80 and the Merchant Ship Sales Act itself section 10 recognize the

r sonableness of affiliated interests as a standard and guide The

wrd predominantly has a general and clearly understood meaning
Webster s New International Dictionary 19 4 Matthews v Bli s

22 Pick Mass 48 and its reasonableness as a legal standard has

been recognized Willia1718 v Oorbett 286 P 2nd 115 1955 We

wiU therefore make a recommendation to the Secretary of Commerce

in this proceeding similar to that made in American Export Lines

Inc et al S1lpra

FINDINGS CERTIFICATION AND RECO BIENDATIONS

On the record the Board finds and hereby certifies to the Secretary
ofCommerce

1 That the services under consideration are required in the public
illterest

2 That suchservices arenot adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

The Board further finds that not to exceed 50 Government owned

vessels may be katereel for nse in the services herein considered

without seriously affecting the employment of privately owned vessels

and recommends to the Secretary of Commerce the following restric

tions and conditions as necessary 01 appropriate to protect the public
interest in respect of such ch nters and to protect privately owned

vessels against competition from the chartered vessels

1 That any charter which may be granted herein be for a I year

period subject to the right of cancellation by the charterer on 15

days notice such right at the option of the Secretary of Commerce

to be conditioned upon full payment to the Government of the re

mainder of one year s charter hire which will be considered as recoup
ment of break out andlay up costs and the right of cancellation by
the Government on 15 days notiee

2 Tlll t the eharter hire be a fixed sum in an amount determined

to be consistent with the policies of the Merchant Ship Sales Act of

1946 as amended and not less than the prevailing world market

charter rate for similar vessels for similar use If the fair and rea

sonable NSA ti e charter rate as converted to a bareboat rate is

determined by the Secretary of Commerce to be not less than the pre

vailing world market charter rate for similar vessels for similar use

and consistent with the polie ies of the 1946 Act it is l ecommeuded that
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such converted NSA rate be adopted as charter hire pplicable to the

vessels chartered as the result of this report Additional charter

hire based on earnings above 10 percent of capital necessarily em

ployed should be fixed as provided in section 709 o the Merchant
arineAct 1936

3 That charterers at all times be limited to the primary pl1rpOSe
of carrying coal cargoes outbound and be permitted to carry bulk

cargo inbound provided however that the privilege of carrying bulk

cargoes inbound may be accorded by the Secretary of Commerce only
upon petition of an applicant and after the Secretary of Commerce
is satisfied that other American flag operators will not be unduly
injured thereby

4 That with reference to break out readying and lay up costs

the Secretary of Commerce authorize the use of the vessel operations
revolving fund for the activation repair and deactivation cost pro
vided for in Public Law 890 84th Congress

5 That charterers not be pellnitted to operate the vessels in the

coastwise or intercoastal trades

The Board further recommends to the Secretary of Commerce
6 That in allocating Government owned vessels preference be

given to those shipping companies both tramp and liner who are

experienced and qualified to operate the vessels in the services out

lined herein and
7 That consistent with the policy of the Merchant Marine Act

1936 and the nierchant Ship Sales Act of 1946 to foster the develop
ment and encourage the maintenance of a privately owned a nd oper
ated United States flag merchant marine preference be given to

applicants vho together with their closely affiliated companies use

predominantly American flag vessels when op rating in the water

borne import and export commerce of the United States In this

regard we recommend that any contracts of affreightment entered
into with these Government owned vessels not permit substitution of

foreign flag vessels
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ApPENDIX

Number of ships
Name of company applied for

Isbrandtsen Company Inc u u

ShepardStearnship Co
Starboard Shipping Inc 1

u u

Bournemouth Steamship Corporation 1
u u U u u u

Falmouth Steamship Corporation 1

Traders Steamship Corporation
Blidberg Rothchild Co Inc h u U u u u

U u u u u

Polarus Steamship Corporation
Pocahontas Steamship Company
American Export Lines Inch u u u h u h

Arrow Steamship Company Inc h u u u u u u u

Boston Shipping Corporation
Veritas Steamship Company Inc u u u u u u u u

u u

Martis Steamship Corporation
Ocean Carriers Corporation
Shipping Corporation of America
A H Bull Steamship Company Inc u u u u

U h h U U

Luckenbach Steamship Company Inc

New England Industries Inc U h
U U

World Carriers Inc h U

Waterman Steamship Corporation U U U U U U U

Stockard Steamship Corporation
American Union Transport Inc U U U h U U U U U

U

Marille Cross Corporation

Pegor Steamship Corporation
James A Poll

Dolphin Steamship Corporation
I Joint applicai ion

17
6

5

5
5

12

5
10

3
2

10
10
3

20
10
12

2

10

10
2

6

4

3

5
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FEDERAL MARITIME BOARD

No M 74

LYKES BROS STEAMSHIP CO INC ET A APPLICATIONS To BARE
BOAT CHARTER GOVERNMENT OWNED DRY CARGO VESSELS

Submitted January 7 1951 Decided January1951

Board finds and certfiies to the Secretary of Commerce that the services con

sidered are required in the public interest and are not adequately served
that privately owned American flag vessels are not available for charter

by private operators on reasonable conditions and at reasonable rates foruse

insuch services and that not to exceed 35 Government owned vessels may be

chartered for such services subject to recommended conditions and
restrictions

Odell fominers anq Robert S Hope for Lykes Bros Steamship
Co Inc Pacific Far East Line Inc and Pope Talbot Inc

Robert F Donoghue John l1fason and Josiah K Adams Jr for
States ltlarine Corpora tionofDelaware

Ira L Ewers for T J Stevenson Co Inc
Lester lV Stockard for Levant Line a joint service composed of

Stockard Steamship Corporation and Atlantic Ocean Transport
Corporation

Francis T Greene and David Simon for Prudential Steamship
Corporation

Ca1l S Rowe for 1merican Export Lines Inc
T01n J illefer for Pacific Transport Lines Inc and States Steam

ship Company
Vern Countryman for American President Lines Ltd

Richard J urrus for American Tramp Shipowners Association Inc
Richard J Gage as Public Counsel
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REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vwe Ohairman THos
E STAKEM JR Member

By THE BOARD
This is a proceeding under section 5 e of the Merchant Ship Sales

Act of 1946 as amended 50 App U S C sec 1738 e upon the ap
plications ofLykes Bros Steamship Co Inc andothers 1 to bareboat
charter war built dry cargo vessels from the Government for opera
tion in berth services Notice of hearing was published in the Fed
eral Register of December 14 1956 and hearing was held before an

examiner on December 19 1956 American President Lines Ltd
APL intervened in opposition to the applications and to urge cer

tain restrictions and conditions on use of the vessels if chartered
Paci fic Far East Lines Inc PFEL Pope Talbot Inc Pacific

Transport Lines Inc States Steamship Company and American

Tramp Shijpowners Association Inc intervened as their interests

might appear and opposed some applications in part An initial
decision was issued by the examiner and exceptions thereto have been r

filed by APL and PFEL APL has requested oral argument which is
J

herewith denied

Subject to the modifications hereinafter made our conclusions agree l

with the iIitial decision which we adopt and make a part of this

report Exceptions and arguments not hereinafter discussed have been

given consideration and found not relevant to material issues or not

supported by the evidence
APL s interest extends to the application of States Marine to

charter vessels for berth service on the Gulf Far East leg of its tri
continent service from California in competition with APL s berth
service on Trade Routes Nos 29 F and 29 E and to the applications
of American Export T J Stevenson Levant Line and Prudential
to charter vessels for berth service inbound on Trade Route No 10
in competition with APL s round the world berth service

APL excepts first to the examiner s ultimate finding thatthe above

described services are not adequately served The record fully sup
ports the conclusion of the examiner as to inadequacy of service on

these berth services and we agree with his conclusions It is beyond
question that the inadequacy of service contemplated by the statute
is inadequacy of all American flag operations in the service not

merely the inadequacy of the service of a particular applicant or

1 Lykes Bros Steamship Co Inc 15 Victorys States Marine Corporation of Delaware

12 Victorys T J Stevenson Co Inc 2 Vtctorys Levant Line 2 Vlctorys Prudentia

Steamship Corporation 2 Victorys and American Export Lines Inc 2 Victorys
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line Am Pres Lines Ltd Oharter of War Built Vessels 3

F M B 646 648 1951 quoted in APL s brief in support of excep
tions page 3 That brief however significantly excludes the next

following sentence ofthe Board s report in the above case which states

that a clear showing by an applicant that its American flag vessels

are unable to provide adequate service is some evidence that all Amer

ican flag vessels are unable to do so and in the absence of evidence to

the contrary from competitive or othersources may well be sufficient to

support the statutory finding emphasis added This is such a case

Applicants made a prima facie showing of inadequacy of American

flag service which is unrebutted on the record Though APL was a

party to the hearing and presented a witness it failed even to attempt
to show that its competing privately owned American flag service was

adequate
APL excepts second to the failure of the initialdecision to find that

operation ofGovernment owned chartered vessels on the above services

should be restricted to the carriage of commercial bulk and military
cargoes The basis of this contention is that APL in its present

operation of privately owned nonsubsidized vessels is so restricted

We agree with the reasoning of the examiner that such a contention is

without merit The purpose of this proceeding was for charter of

vessels for use in regular berth services and not for services in bulk

carriage Restrictions on operations of nonsubsidized vessels of APL

which involve rights and obligations which do not arise out of any

proceeding under the Merchant Ship Sales Act of 1946 as amended are

irrelevant to the issues in this charter proceeding and no valid reason

for such restrictions appears in this record

APL excepts third to the examiner s finding that States Marine

would carry Pacific coast top off cargo on the Gulf Far East leg of

its tricontinent service if it could be loaded quickly on the chartered

vessels and if it could be discharged quickly at one destination port
We agree with APL and the record shows that the quoted langauge
applies to carriage of inbound cargo from the Far East to the Pacific

coast and not to Pacific coast top offs on outbound voyages The

initial decision is so modified We fail to see however and APL does

not contend that this minor modification would affect the findings
and conclusion of the initial decision

The foregoing discussion of the exceptions of APL answers the

arguments advanced in support of exceptions made by PFEL
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FINDINGS CERTIFICATION AND RECOMMENDATIONS

On this record the Board finds and hereby certifies to the Secretary
ofCommerce 2

1 That the services herein considered are required in the public
interest

2 That such services are not adequately served and

3 That privately owned American flag vessels are not available

for charter by private perators on reasonable conditions and at

reasonable rates for use in such services

The Board further finds that up t 35 Government owned vessels

may be chartered for use in the berth services herein considered

We hereby adopt the restrictions and conditions recommended by
the initial decision as necessary or appropriate to protect the public
interest in respect of such charters and to protect privately o ned

vessels against competition from the chartered vessels We also

recommend that in determining the actual number of vessels to be

chartered as a result of this proceeding the Secretary of Commerce

satisfy himself that the operation of such chartered vessels will not

be unduly competitive with the operation of privately owned Amer
ican flag vessels

IIBy Department Order No 117 amended section 601 subsection 2 paragraphs 1

and 2 the Secretary of Commerce has delegated his authority under the Merchant Ship
Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such delega

tion references herein to the Secretary of Commerce are also directed to the Maritime

Administrator
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ApPENDIX

FEDERAL IARITIME BOARD

No f 74

LYKES BROS STEAMSHIP CO INC ET AIrApPLICATIONS TO BAREBOAT

CHARTER GOVERNMENT OWNED DRY CARGO VESSELS

The Board should find and so certify to the Secretary of Commerce that the

services considered are required in the public interest that such services

are not adequately served and that privately owned American flag vessels

are not available for charter by private operators on reasonable conditions

and at reason ble rates for use insuch services

Odell Kominers and Robert S Hope for Lykes Bros Steamship Co
IIic PacificFar East Line Inc and Pope Talbot Inc

Robert F Donoghue John Mason and Josiah K Adams Jr for

StatesMarine Corporation ofDelaware

Ira L Ewers for T J Stevenson Co Inc

Lester N Stockard for Levant Line a joint service composed of

Stockard Steamship Corporation and Atlantic Ocean Transport
Corporation

Frarwis T Greene and David Simon for Prudential Steamship
Corporation

Oarl S Rowe for AmericanExport Lines Inc

Tom Killefer for Pacific TransportLines Inc andStates Steamship
Company

VernOountryman for American PresidentLines Ltd

Richard W K UT1U8 for American Tramp Shipowners Association

RichardJ Gage as Public Counsel

INITIAL DECISION OF A L JORDAN EXAMINER 1

This is a proceeding under Public Law 591 8Ist Congress upon
the applications of Lykes Bros Steamship Co Inc and others to

bareboat charter war builtdry cargo vessels from the Government for

operation in berth services Notice of hearing was published in the

1 This declsloD wlll become the decision of the Board In the absence of exceptions thereto
or Board revIew Rules 13 d and 13 h Rules of Practices and Procedure18 F R
8716
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Federal Register of December 14 1956 and pursuant to such notice

applications were received before the close ofbusiness on December 18
1956 from

Lykes Bros Steamship Co Inc for 15 Victorys
States Marine Corporation of Delaware for12Victorys
T J Stevenson Co Inc for2Victorys
Levant Line for2 Victorys
Prudential Steamship Corporation for2Victorys
American Export Lines Inc for2 Victorys

Hearing was held on December 19 1956 pursuant to the notice re

ferred to and oral argument was had before the examiner in lieu of
briefs

American President Lines Ltd intervened in opposition to all the

applications and to urge certain restrictions on the use of any vessels
that may be chartered as hereinafter discussed Pacific Far East Line
Inc Pope Talbot Inc Pacific Transport Lines Inc States Steam

ship Company and American Tramp Shipowners Association inter
vened as their interests may appear some opposing certain applications
in part as hereinafter discussed

The applications are taken up in the order in which they are above
listed

LYKES BRos STEAMSHIP Co INC

Lykes desires to charter 15 Victory vessels for operation in its berth
services from the Gulf to the United Kingdom Continental Europe
and Baltic Scandinavian ports on Trade Route 21 from the Gulf and
South Atlantic to the Mediterranean on Trade Route 13 and from the
Gulf to Southeast Africaon Trade Route 15 B Lykes presently main
tains an average of seven and a half sailings a month in these combined
services with its 33 owned American flag Bl Cl C2 and VictorJ
vessels and five Victorys chartered from the Government

Lykes applies for 15 Victorys to take careof increased cargo offerings
by its regular shippers and to assist in the carriage of vast relief pro
grams Its shortsupply of tonnage is due a to the recent longshore
men s strike finding 26 of its vessels in American ports resulting in

delays of two weeks of some of the vessels b recent casualties such
as three fires several strandings and collisions with considerable loss
of time for repairs c necessity ofstrapping 21 C2s between now and

September 1957 each to be off berth 15 days and d annual inspec
tion sand blasting andbottom painting of 9 additional vessels

Lykes believes there will be a continuing heavy movement of agri
cultural products for some time to come Shippers have informed

Lykes of their hesitancy in offering these products for sale on account
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of their inability to secure freight space and a good portion of grain
phosphate sulphur and other weight inquiries have been placed be

fore Lykes at attractive rates which it could not entertain It has

not been able to lift its share of military cargo for the past three

months and will be forced to make further curtailment in its mili

tary space offerings Tor December and January unless it can acquire
additional tonnage

On Trade Route 21 Lykes has declined 70 000 tons of cargo for

December and 27 000 tons of general cargo for January and ap

proximately 80 000 tons of phosphate and sulphur for January
through June 1957 On Trade Route 13 it declined approximately
56 000 tons ofcargo for December and approximately 148 000 tons for

January through March 1957 In addition to the other cargo de

clined Lykes has not been able to lift half of the 1STS cargo offered

it Lykes is informed that other American flag operators in these
services are being offered more of the various types of cargo than they
can lift Lykes believes this situation will continue through August
1957 when the new Government programs start and that then all

the lines together will not be able to handle the amount of cargo offer

ings from the Gulf
Homeward Lykes is booked up with ore for the first quarter of

1957 and has all the ore it could handle through the remainder of

1957 rt is informed that the Government wants approximately a

million tons of strategic ores from South and East Africa Lykes
is unable to handle all cargoes offered to it homeward from the United

Kingdom Continental Europe and the Mediterranean with its present
tonnage

Lykes has tried through chartering brokers to secure suitable ves

sels for these services and the only indication it has had is that there

might be one or two C 2s available at 105 000 to 110 000 per month

time charter which Lykes considers prohibitive for its services

Lykes desires to charter the 15 Victorys it requests for one year with

delivery at aGulf port as soon as possible

STATES MARINE CORPORATION OF DELAWARE

States Marine desires to charter 12 V ctory vessels for operation
interchangeably in its berth services

A U S Gulf U K Europe Servicebetween U S Gulf ports Brownsvillej

Tampa range and ports in the Bordeaux Hamburg Range and Liver

pool Trade Route 21

B U S Gulf Mediterranean Servicebetween a U S Gulf port or ports and

a port or ports in Spain and or Portugal and or the Mediterranean and

or the Black Sea with the privilege of calling at Casablanca Spanish
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Morocco the Azores and or ports in the United States South Atlantic

south of Norfolk and at ports in the West Indies and Mexico Trade

Route 13

C Tri Continent ServiceGulf Far East returning via Pacific Europe Serv

ice Pacific Havana Gulf Service or Pacific Atlantic Intercoastal with
lumber as described in Docket S 57 Trade Route not numbered F R

January 13 1955 page 317

D Gulf Pacific Coast Intercoastal Westbound 1 C C certificate of conven

ience and necessity No W 1033 Sub No 2

States 1arine operates in these services interchangeably 30 United
States flag Ctype and Victory type owned and time charted ves

sels In Service A it averages approximately one sailing a month

service B two sailings a month service C five sailings a month and

service D three to four sailings a month

States Marine owns eleven of the vessels it operates in these services

The others are time chartered 5 to 12 months from American com

panies which due to increased demands for vessels are unwilling to

renew time charters except at prohibitive rates of hire in these berth

servIces

States 1arine operates sixty time chartered vessels interchangeably
in these and other of its services It has received redelivery notices

on twenty of such vessels for redelivery in the period from December

until the latter part ofFebruary Without replacements States Mar

ine w9uld not be able to maintain its present regularity and conti

nuity of service It operates no foreign flag vessels It acts as agent
for Mitsubishi Shipping Company in the Atlantic Gulf Far East

servIces

States Marine applies for 12 Victorys for replacements as stated

above and because the demand for berth space is rapidly increasing
due to the stepped up agricultural export programs It

estimates
for example that the export cotton program alone for this season

will be over 5 million bales as compared to a little over 2 million bales

during the last season

States Marine has declined firm offerings of something over 300 000

tons of cargo for lack of space through June 1957 Some of this de

clined cargo has moved but a tremendous backlog remains States

Marine estimates that to move the cotton alone from the Gulf and

West Coast would require approximately 21 full sailings a month for

7 months

Its vessels presently employed in the services for which it requests
the Victorys are sailing outbound substantially full and have been

for 6months prior to this application
Itunderstands that other berth operators in these trades are loading

their vessels to capacity At the time of the hearing States Marine
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had received redelivery notices on its time chartered vessels to such an

extent that the 12 Victorys applied for would not replace the vessels

it is losing because it cannot renew the charters and if its application
is not granted it cannot offer as much service as it has been offering

In the Tri Continent Service Gulf Far East leg States 1arine

would take Pacific Coast top off cargo if it could be loaded quickly
on the chartered vessels and if it could be discharged quickly at one

destinati6n port There is adequate space to move lumber from the
Pacific Coast Eastbound and States 1arine has no intention of aug
menting its eastbound lumber service with the vessels it proposes to

charter As to the Gulf Mediterranean Service the vessels would call

at Atlantic ports on their return to the Gulf States Marine does not

desire to carry fullcargoes of bulk commodities

Through chartering brokers States 1arine has canvassed the
charter market daily for some time past and has not been able to

charter suitable ships It took the only privately owned Victory ship
available a few days before the hearing It had also taken a C 2 and

a Liberty All th ee of these it states will be operated at a financial

loss to States Marine Chartering brokers have not been able to secure

vessels that can be operated at a profit because the rate of charter hire

is substantially greater than can be afforded at the current level of

freight rates

States 1arine desires to charter the 12 Victorys it requests for one

year with delivery at Atlantic or Gulf ports preferably Gulf ports
as soon as possible

T J STEVENSON Co INC

Stevenson desires to charter two Victory vessels for operation in its

North Atlantic Mediterranean berth service on Trade Route No 10

Stevenson presently maintains one sailing a month in this service with

its four owned American flag vessels 2 EC2 s and 2 C1B s Itapplies
for two Victorys because it has a backlog of cargo resulting from the

recent longshoremen s strike on the East Coast and for the past six

months it has been continuously declining I C A and United States

military cargoes for lack of space Also it has on its books more than

20 000 tons of cargo for the National Catholic Welfare Charities
which it is unable to handle This cargo has been offered Amer

ican flag operators in the Mediterranean who have not been able to

accept it Additionally it is unable to protect its other shippers
Stevenson believes that cargo requirements on its berth service will

continue to increase for the next twelve months and that it will have

a serious shortage of vessel space if its application is not granted
Stevenson is advised by chartering brokers that no privately owned
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American Victory is available and the best that could be done was

Libertys for four to six months at 85 000 per month which was too

high to consider for applicant s berthservice

Stevenson desires to charter the two Victorys it requests for a period
of one year with delivery at New York Philadelphia Baltimore or

Hampton Roads prior to January 31 1957

LEVANT LINE A JOINT SERVICE COMPOSED OF STOCKARD STEAMSHIP
CORPORATION STOCKARD AND ATLANTIC OCEAN TRANSPORT CORPO

RATION ATLANTIC

Levant desires to charter two Victory vessels one each for the two

corporations for operation in its berth services from United States

South Atlanticand Gulf ports and from United States North Atlantic

ports to t e Azores Casablanca Cadiz and the Mediterranean range

on Trade Routes 13 and 10 Levant presently maintains a sailing
every 3 or 4 weeks in these services with one Victory owned by
Stockard one Victory owned by Atlantic and 1 chartered C2 which

charter expires Janliary 19 1957 and cannot be renewed due to sale

of vessel by owners All three are American flag vessels

Normally Levant employs two privately owned and from three to

four chartered vessels in these services Inaddition to increased cargo

offerings at present and for the future Levant s service has been cut

from a minimum of fortnightly sailings to about one sailing a month

because berth rates do not warrant chartering tonnage at going char

ter rates Levant has been refusing general cargo for several months

Its information is that even with all the services there is not sufficient

tonnage to serve the Mediterranean It adopts the space and ship
shortage positions stated by Stevenson and Lykes Levant requests
the two vessels in order to re establish its badly depleted service due

to the loss of time chartered vessels it had and its inability to charter

other privately owned vessels at rates permitting successful operation
in its Mediterranean berth service It desires to charter the two Vic

torys it requests for a period of about 6 to 12 months with delivery
at Gulf ports preferably and as soon as possible

PRUDENTIAL STEAMSHIP CORPORATION

Prudential desires to charter two Victory vessels for operation in

its berth service from United States North Atlantic ports to the full

Mediterranean range on Trade Route 10 Prudential presently oper

ates fortnightly in this service with its three owned American flag
Victory vessels It operates no foreign flag vessels Prior to June

1956 it operated four to six American flag vessels in this service char
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tered from private owners to maintain fortnightly sailings The
chartered vessels have been unavailable to Prudential since November

1956 The vessels here applied for would be used to maintain not

increase sailings
Prudential applies for two Victorys because the present volume of

cargo including commercial and Government movements makes ad
ditional tonnage necessary in order to replace the private charters
previously available and to maintain its service Since July 1956
Prudential has declined 106 225 tons 0f cargo for lack of space ap
proximately 60 000 bulk and 46 000 general cargo not including
presently offered 1 C A cargo to Yugoslavia or Turkey It has had
to decline 2 500 tons for a December 10 sailing 1 500 tons so far for
a December 27 sailing and about the same for a January 1957 sailing
These declinations are not included in the previously declined 106 225
tons Prudential is constantly turning down cargo for lack of space
and it expects offerings to be made in increasing amounts for at least
a year It is also having to shut out inward cargo

Prudential has canvassed the charter market directly and through
brokers and it is unable to secure an offer of charter of any American

flag privately owned vessels at any rate ofhire It desires to charter
two Victorys for an indefinite period but not less than a year with

delivery as soon as possible on the AtlanticCoast

AMERICAN EXPORT LINES INC

American Export desires to charter two Victory vessels for oper
ation in its United States North AtlanticMediterranean berth service
on Trade Route No 10 Itoperates 22 owned American flag vessels in
this service 16 cargo vessels 4 combination passenger and cargo ves

sels and 2 passenger liners averaging about 10 sailings a month with
the cargo vessels

American Export applies for two Victorys to enable it to provide
service for the recent increase in cargo movement from the United
States to the Mediterranean It has been declining cargo dur ing the
last 3 months and its present commitments of bulk and general cargo
run to mid 1957 in sufficient quantity it states to justify two ships
It needs the vessels principally for the current abnormal cargo move

ments which it expects to continue for approximately one year It
desires to take care of its customers and to serve its trade route

properly
American Export and its chartering broker have sought to char

ter suitable privately owned vessels without success It agrees with
the other applicants herein as to vessel availability and states that it
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is practically impossible to secure any type of vessel in the charter

market Itdesires to charter the two Victorys it requests for one year
with delivery in the North Atlanticarea as early as practicable

Considered next are the positions of interveners APL s interest

is confined to the applications of Levant American Export Stevenson

and Prudential for the charter of vessels for operation on Trade Route

No 10 and to so much of States Marine s application as seeks to

charter vessels for use in the Gulf Far East leg of the Tri Continent

service with Pacific Coast top off APL points out that under Article

11 16 of its subsidy contract it has been restricted in its unsubsidized

operations with its owned and chartered vessels to the carriage of

bulk and military cargoes without freedom to solicit general com

mercial cargo It states that when an American flag line receives

Government aid by subsidy it has been required consistently by the

Maritime Administration to use its nonsubsidized vessels so as to not

compete with other United States flag vessels Its position is that if

these applications are granted the same restrictions should be applied
or those applied to APL should be removed Ifnot so removed APL
states that applicants should be limited to bulk cargo outbound and

to inbound bulk cargo only with prior approval of the Secretary of
Commerc APL states that the need for more vessels to carry gen
et al cargo is not shown and that the applications should not be

gr anted
PFEL supports APL s position to the extent it applies to the Pa

cific ICoast Far East Tri Continent service States arine Pruden

tial American Export aId Public Counsel oppose APL s position
with respect to the restrictions and limitations referred to on the

grounds a that need for the vessels sought is shown b that impo
sition of the restrictions and limitations would have the effect of

defeating the whole purpose of the applications c that the services

are berth serv ces not limited to bulk carryings d that there is no

showing of harmful competition to any party and e that the ves

sels applied for are primarily for replacement of ships lost or to be

lost to the applicants and not for expansion of services

The restrictions and limitations requested by APL are not sup

ported by the record in this proceeding For this reason and those

stated by the parties in opposition to APL s position summarized

above it is not recommended that said restrictions and limitations be

included in any charters that may be granted herein

Prudential urges that a priority be given in the breaking out of

ships tor applicants seeking replacements tor ships lost from berth

services without their fault particularly a small operator It de
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sires one ship two if possible in order to maintain its normal service

before other lines are permitted to increase their services

Lykes opposes Prudentials request for preference in allocation of

ships 011 the grounds 1 that it is not an issue in the proceeding and

2 that there is no evidence to support it American Export states

that if there is to be allocation of ships among applicants preference
should be given on the basis of the ships operating in particular trade

routes and sailing frequency in proportion to the service provided
This question is not an issue under Public Law 591 and there is no

evidence in the record indicating that vessels may not be made avail

able promptly if charters are granted If vessel allocation priority
becomes necessary it can be handled administratively

American Tramp Shipowners Association Inc ATSA does not

oppose the applications as such but it cautions against over tonnaging
the market It states that the full impact of previously chartered
vessels has not been fully realized because most of the vessels allocated

are notyet in service and their effect onthemarket is uncertain ATSA

urges that bareboat chartered vessels should be withdrawn without

penalty to the charterer at the earliest possible moment should avail

able cargoes diminish to the point where privately owned vessels are

forced into an unhealthy competitive position with bareboat chartered

vessels Counsel for ATSA states that the need for vessels is not clear

in this proceeding and certainly he states the need is not shown for

all the vessels applied for He states that the premise in large part is

Government sponsored cargo This he states was taken care of in

Docket No l1 69 Sub No 3 decided December 18 1956 Counsel
for ATSA further states that if the applications are granted the

vessels should be precluded from carrying full shipload lots of bulk

commodities that they should not be allowed to compete with United

States privately owned vessels of any type when cargoes become scarce

that they should be returned to the Government when no longer needed

and if the circumstances warrant the Government should pay the

breakout expenses Public Counsel opposes the condition requested
by counsel for ATSA with respect to returning ships without penalty
to the applicant if returned sooner than a year He states that the

formula for arriving at charter hire as stated in recent charter deci

sions of the Board should be followed Upon consideration of the

facts of record summarized herein and since any charters which

may be granted should contain the right of cancellation by either

party on 15 days notice as hereinafter provided it is not recommended

that the conditions requested by ATSA be included in any charters

which may be granted herein

Each applicant through its counsel states that it has met the three

5 F M B



x

requirements ofPublic Law 591 and that its application in fullshould

be granted Public Counsel states that the statutory requirements
have been met by all the applicants and that the application should

be granted in their entirety
FINDINGS CERTIFICATION AND RECOMMENDATIONS

Upon consideration of all the foregoing facts it is concluded and

found and the Board should find and so certify to the Secretary of

Commerce
1 That the services under consideration are required in the public

interest

2 That such services are not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

The Boardshould recommend

1 That any charter which may be granted herein be for a 1 year

period subject to the right of cancellation by the charterer on 15

days notice such right at the option of the Secretary of Commerce
to be conditioned upon full payment to the Government of the re

mainder of 1 year s charter hire which will be considered as recoup
ment of break out and lay up costs and the right of cancellation by
the Government on 15 days notice

2 That the charterhire rate be a fixed sum in an amount determined

to be consistent with the policies of the Merchant Ship Sales Act of

1946 as amended andnot less than theprevailing world market charter

rate for similar vessels for similar use If the fair and reasonable

N S A time charter rate as converted to a bareboat rate is determined

by the Secretary ofCommerce to be not less than the prevailing world

market charter rate for similar vessels for similar use and consistent

with the policies of the 1946 Act such converted N S A rate should

be adopted as charter hire applicable to the vessels chartered as the

result of this decision That additional charter hire based on earn

ings above 10 percent of capital necessarily employ d be fixed as

provided in section 709 of the Merchant Marine Act 1936

3 That with reference to break out readying and lay up costs the

Secretary of Commerce authorize the use of the vessel operations re

volving fund for the activation repair and deactivation cost provided
for in Public Law 890 84th Congress

4 That any charters granted subsidized applicants herein namely
Lykes and American Export include provisions to protect the inter

ests of the Government under its operating differential subsidy agree
ments with said applicants
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No M 75

COASTWISE LINE ApPLICATION TO CHARTER ONE GOVERNMENT
OWNED VESSEL

Submitted JanUO 1lI 21 1957 Decided JanUO11I28 1957

Board 1lnds and certifies to the Secretary of Commerce that the California
Pad1lc Northwest British Columbia service is required in the public
interest that it is not adequately served that privately owned American
flag vessels arenot available for charter by private operators on reasonable

conditions and at reasonable rates for use in such service and that the

Ira Nelsoo Morris may be chartered for such service subject to recom

mendedconditions and restrictions
Motion to dismissapplica tion forwantof timely notice denied

Robert S Hope for Coastwise Line

AZam F WoJUstetter for Alaska Freight Lines Inc

RichardJ Gage as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM JR Member

By THE BOARD

This is a proceeding under section 5 e Merchant Ship Sales Act

of 1946 as amended 50 App U S C A 1738 e upon the applica
tion of Coastwise Line Coastwise for the bareboat charter of the
Governmentowned war built dry cargo vessel Ira Nelson Morris
for a period of 1 year for operation between Oalifornia Pacific
Northwest British Columbia and Alaska Alaska Freight Lines
Inc AFL intervened in opposition to the application Both AFL
and Alaska Steamship Company Alaska Steam compete with appli
cant in the Pacific Northwest Alaska trade

The vessel sought has been under charter to Coastwise for approxi
mately 18 months and has been operated in the Pacific coast domestic
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trade OJJJfwise LiJneOharter of War Built Ve8sel 4 F M B

597 1955

Notice of the hearing was published in the Federal Register of

December 18 1956 and the hearing was held before an examiner

who issued an initial decision AFL filed exceptions to the findings
and conclusions of theexaminer

Atthe outset of the hearing counsel for AFLmadean oral motion

to dismiss the application on the grounds that AFLwas not afforded

timely notice of the hearing This type of motion although made

befor the examiner is required by our Rules of Practice and Pro

cedure to he addressed to the Board It was reduced to a written

motion to which Coastwise has replied and is still pending
The examiner found that 1 the service under consideration is

in the public interest 2 the service is not now adequately served

and 3 privately owned American fiag vessels are not available for

charter at reasonable rates and upon reasonahle conditions

We are unable 10 agree with the examiner s finding that the Cali

fornia Pacific Northwest British Columbia Alaska service would he

inadequately served without the operation in that trade of the Ira

N elsOnMorris The evidence adduced to support such a finding
is 1 the inability to move 1 000 tons of asphalt from the Pacific

Northwest to Juneau Allaska in the spring of 1956 2 the decli

nation of a substantial number of privately owned motor Vehicles

of armed services personnel during the summer of 1956 and 3 an

intra Alaska shipment of 3 5004000 tons of lumber Since the

record fails to show any inadequacy with reference to the Alaska

trade we cannot make the three necessary statutory findings pre

cedent to the award of the charter by the Secretary of Commerce 1

This record does require us however to look into the California

Pacific Northwest British Columbia service
Public interest The operation of a Government owned vessel by

an American flag charterer in the California Pacific Northwest

British Columbia trade would be in the public interest Ooastwise

LineOharter of War Built Ves8el supra

Adequacy of se11we Coastwise is the only American flag carrier

operating between California Pacific Northwest and British Colum

bi although it does have competition betw n California and the

Paci c Northwestand between the Pacific Northwest and Alaska

1By Department Order No 117 amended section 6 01 subsection Z paragraphs 1

and 2 the Secretary of Commerce has delegated his authority under the Merchant Ship

Sales Act ot 1946 as amended to the Maritime Administrator Pursuant to such dele

gation references herein to the Secretary of Commerce are also directed to the Maritime

Administrator
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That segment of applioants service relating to Alaska is not under
consideration here however Applicant has been operating its vessels
without any substantial free gp ce for the 9 months immediately
preceding the date on which the application was filed Newsprint
is the dominant cargo which applicant moves southbound There
is considerable newsprint available for movement southbound from
British Coluinbia One newsprint shipper recently requested appli
cant to increase its service stating that it has been forced to ship
via rail in some instances because vessel space was not available
An additional paper mill will soon begin operations in British Co
lumbia with a proposed output of approximately 90 000 tons per
year and a miil at Tacoma Washington with asubstantial output
is not served at the present timeIt is also noted that an aluminum

producer in British Columbia has ingot to ship to Long Beach
CalIfornia and that with additional service Coastwise could expect
increased cargoes from this shipper

Based upon the foregoing we conclude that the service between
Cali fOrili a Pacific Northwest and British Columbia withQut the
service of the Ira Nelson Morris would be inadequate

Availability of vessel8 The privately owned vessels chartered by
applicant are at the rate of about 9 400 per month and operation
at this rate affords applicant a profit Coastwise has sought to
charter privately owned vessels but the most attractive offer it
s ured was fora Liberty type vessel at 15 000 per month for 18
months a rate which Coastwise deemed exorbitant On this basis
we find as did the examiner that privately owned Liberty type
vessels are not available on reasonSble conditions and at reasonable
rates for use in this service

DISCUSSION

AFLs exceptions relate to the finding of inadequacy in the Cali
fomia Pacific Northwest British Columbia and Alaska trade and
since we agree that no inadequacy has been shown as to such service
we will not further discussAFL s exceptions

In its motion to dismiss AFLcontends that the notice of hearing
was grossly inadequate and successfully deprived AFL of its statu

tory right to a hearing It is clear from the record that notice of
this proceeding was published i the Federal Register of December
18 1956 and that at about noon of December 18 1956 AFL s

Washington coun381 read this notice The record is not entirely
clear as to how much actual notice he did have but it is apparent
that he lad some actual n tice sometime prior to December 18 1956
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From this record alone we feel that he had sufficient actual notice to

inquire further but we do not make this point determinative The

proceedings provided by section 5 3 of the Merchant Ship Sales
Act of 1946 as amended do not require a technical hearing pro

cedure Congress recognized that such a procedure would be im

practicable because of the time factor alone Report No fJ353 of
House Oommittee on Merchant Marine and Fisheries 81st Oong 2d

sess Whether or not a given period of time constitutes timely notice

depends upon the circumstances surrounding the case including the

urgency of the situation and the complexity of the issues We point
out in passing that if intervener felt it did not have sufficient time

to prepare its case it should have availed itself of an application
for postponement of the hearing pursuant to Rule 7 e of our

Rules of Practice and Procedure

In any event since AFLdoes not offer a service to British Colum
bia the service for which we are making the affirmative statutory
findings it does not appear that AFL could be prejudiced by the

failure to he timely notified and the motion to dismiss is moot

Fully understanding that the Alaska trade is a seasonal one we

will permit applicant to a pply for an extension of any charter granted
as a result of this proceeding to include service to and from Alaska

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On this record the Board finds and hereby certifies to the Secre

tary of Commerce

1 That the Oa1ifornia Pacific Northwest British Columbia
service is required in the public interest

2 That such service is not adequately served

3 That privately owned American flag vessels are not available

for charter by private Operators on reasonable conditions and at

reasonable rates for use in such service

The Board recommends to the Secretary of Commerce that the

following estrictions and conditions are necessary or appropriate
to protect the public interest in respect of any such charter and to

protect privately owned vessels against competition from chartered

vessels

1 That any charter which may be granted herein be for a I year

period subject to the right of cancellation by either party en 15

day s notice

2 That the charter hire be a fixed sum in an amount determined
to be consistent with the policies of the Merchant Ship Sales Act

Qf 1946 as amended and not less than the prevailing world market
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charter rate for similar vessels for similar use and that additional
charter hire based on eearnings above 10 percent of capital neces

sarily employed be fixed as provided in section 709 of the Merchant
Marine Act 1936 and

3 That the charterer be required to operate the vessel in the
California Pacific Northwest British Columbia trade exclusively

5F M B



FEDERAL MARITIME BOARD

No M 76

TERMINAL STEAMSHIP COMPANY INC APPLICATION TO BAREBOAT

CHARTER ONE LmERTy TypE DRy CARGO VESSEL

Submitted February 12 1957 DeeMed February 21 1957

Board finds and certifies to the Secretary of Commerce that the service under

consideration transportation of sulphur from the Gulf to the Pacific North

west and lumber from the Pacific Northwest to the North Atlantic is re

quired in the public interest that such service is not adequately served

and that privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at reasonable

rates for use in such service subject to recommended conditions an

restrictions

James K Knudson for applicant
Allen O Dawson as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE 0hairman BEN H GUILL Vice 0hairman THos

E STAKEM JR Member

By THE BOARD

This is a proceeding under section 5 e of theMerchant Ship Sales

Act of 1946 as amended 50 App U S C sec 1738 e upon the

application ofTerminal Steamship Company Inc for bareboat char

ter of oneLiberty type dry cargo vessel for one year for use in carry

ing sulphur from United States ports on the Gulf of Mexico to

ports in the Pacific Northwest and lumber from the Pacific Northwest

to North Atlantic ports Hearing was held on February 7 1957

pursuant to notice in the Federal Register ofJanuary 31 1957 Oral

argument before the examiner in lieu of briefs was authorized but

waived by the parties No one appeared in opposition to the appli
cation An initial decision has been issued by the examiner and the

parties have notified the Board that no exceptions thereto will be

filed
5 F M B
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Subject to the modification made hereafter we agree with the

initial decision of the examiner which we adopt and make a part of

this report

FINDINGS CERTIFICATION AND RECOMMENDATIONS

The Board finds and hereby certifies to theSecretary otCommerce 1

1 That the service under consideration transportation of sulphur
from the Gulf to the Pacific Northwest and lumber from the Pacific

Northwest to the North Atlantic is required in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

We hereby adopt and recommend to the Secretary of Commerce
that the restrictions and conditions recommended in the initial de

cision are necessary or appropriate to protect the public interest in

respect ofany charter and to protect privately owned vessels against
competition from the chartered vessel except that condition number

1 therein is modified to read as follows

1 That any charter which may be granted herein be for a two

year period subject to the right of cancellation by the Government
on 15 days notice or on shorter notice in the event of emergency
or to comply with a finding of the Federal Maritme Board when an

nual review of the charter is made pursuant to section 5 e of the

Merchant Ship Sales Act of 1946 as amended 50 App U S C sec

1738 e In the event of such cancellation by the Government
charterer s obligation to pay further charter hire shall cease In
the event charterer terminates the charter prior to expiration of the

full period charterer shall be liable for payment of charter hire
for thefull2 yearperiod

1By Department Order No 117 amended section 6 01 subsection 2 paragraphs 1
and 2 the Secretary of Commerce has delegated his authority under the Merchant Ship
Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such delega
tion references herein to the Secretary of Commerce are also directed to the Maritime
Administrator
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FEDERAL MARITIME BOARD

No M 76

TERMINAL STEAMSHIP COMPANY INC ApPLICATION TO BAREBOAT
CHARTER ONE LlJn RTy TYPE DRy CARGO VESSEL

The Board should find and so certify to the Secretary of Commerce that the

service under consideration transportation of sulphur from the Gulf to

the Pacific Northwest and lumber from the Pacific Northwest to the North

Atlantic is required inthe public interest that such service is not adequately
served and that privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at reasonable

rates foruse insuch service

JamesK Knudson forapplicant
AllenO Dawson as Public Counsel

INITIAL DECISION OF A L J ORDAN EXAMINER 1

This is a proceeding under Public Law 591 81st Congress upon
the application of Terminal Steamship Company Inc for bare
boat charter of one Liberty type dry cargo vessel for one year for
use in carrying sulphur from United States ports on the Gulf of
Mexico to ports in the Pacific North est and lumber from the Pacific
Northwest to North Atlantic ports Hearing was held on February
7 1957 pursuant to notice in the Federal Register of January 31
1957 Oral argument before the examiner in lieu of briefs was

authorized but waived by the parties No one appeared in opposi
tion to the application

Applicant presently maintains one sailing each way every 40 to 45

days in this service with its two owned Libertys With an additional

Liberty it would expect to maintain a frequency of one sailing each
way every 30 days

Applicant is a contract carrier in this service and desires to charter

one Liberty because it has more cargo lumber and sulphur com

mitted by its principal contract shippers for the next twelve months
than it can transport in its own vessels Its principal contract ship

1 This decision will become the decision of the Board in the absence of exceptions thereto
or Board review Rules 13 d and 13 h Rule of Practice and Procedure18 V R
8716
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pers are City Lumber Company Inc Bridgeport Connecticut City
Lumber Freeport Sulphur Company Freeport Texas Freeport
Sulphur and Texas Gulf Sulphur Company New York N Y

Texas GulfSulphur
City Lumber desires to contract with applicant for transportation

of 80 000 000 net board feet of lumber during the next 12 months

movement to start as soon as possible The lumber capacity of a

Liberty is 5 750 000 net board feet The vessel turnaround is ap

proximately 93 days or about 4 round voyages a year per vessel

Therefore City Lumber offers 11 000 000 net board feet of lumber

more than the full annual capacity of 3 Libertys For lack of ade

quate space by any water carrier in this service City Lumber had I

to ship a substantial quantity of lumber by rail in 1956 and will have

to do so during 1957 unless additional vessel space is made available

Freeport Sulphur requires space for between 36 000 and 42 000 gross
tons of sulphur during 1957 and Texas Gulf Sulphur requires space
for approximately 60 000 tons during 1957 The two sulphur shippers
require space for approximately 100 000 tons of sulphur during 1957

Applicant s two Libertys will be able to carry about 70 000 tons

These two shippers have committed capacity use of applicant s two

Libertys presently in the service and fulluse of an additional Liberty
for the remainder of 1957 Inaddition to this it is expected that some

sulphur will move by rail as has been the case in the past year for

lack of vessel space Applicant is the only water carrier transporting
sulphur in this service

Applicant states that the market for Pacific Northwest lumber in

North Atlantic ports is a continuing one that recently increased

overland freight rates on lumber will expand the need for waterborne

lumber traffic that the paper industry is expanding in the Pacific

Northwest requiring increasing amounts of sulphur which applicant
is nly in part able to transport and that its sulphur lumber service

makes for a balanced 2 way haul which in turn provides economical
efficient and nonwasteful transportation

Applicant s intercoastal operation is authorized by the Interstate

Commerce Commission

Applicant has tried to obtain Libertys on the charter market but

has received no offer It is advised by steamship brokers C V

Thavenot Co New York N Y Emory Sexton Co Inc New

York N Y and A L Burbank Co Ltd New York N Y that

such vessels are not vailable at any rate of charter hire either on

long term or voyage basis for use in this service

Applicant desires to charter the one Liberty it requests for 1 year

with delivery in the Gulf area as soon as possible
5 F M B
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Counsel for the applicant and Public Counsel state that the three

statutory requirements have been met by the applicant and that the

application should be granted
FINDINGS CERTIFICATION AND RECOMMENDATIONS

Upon consideration of all the foregoing facts it is concluded and
found and the Board should find and so certify to the Secretary of

Commerce
1 That the service under consideration transportation of sulphur

from the Gulf to the Pacific Northwest and lumber from the Pacific

Northwest to the North Atlantic is required in the public interest

2 That such service is not adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

The Board should recommend to the Secretary of Commerce that
the following restrictions and conditions are necessary or appropriate
to protect the public interest in respect of any charter and to protect
privately owned vessels against competition from chartered vessels

1 That any charter which may be granted herein be for a one

year period subject to the right of cancellation by the charterer on

15 days notice such right at the option of the Secretary of Com
merce to be conditioned upon full payment to the Government of
the remainder of one year s charter hire which will be considered as

recoupment of break out and lay up costs and the right of cancel
lation by the Government on 15 days notice

2 That the charter hire be a fixed sum in an amount determined
to be consistent with the policies of the Merchant Ship Sales Act

of 1946 as amended and not less than the prevailing world market
charter rate for simil r vessels for similar use and that additional

charter hire based on earnings above 10 percent of capital neces

sarily employed be fixed as provided in section 709 of the Merchant

MarineAct 1936 and

3 That with reference to break out readying and lay up costs

the Secretary of Commerce authorize the use of the vessel operations
revolving fund for the activation repair and deactivation cost pro
videdfor in Public Law 890 84th Congress
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No 758

AMERICAN UNION TRANSPORT INC

V

RIVER PLATE BRAZIL CONFERENCES ET AL

Su bmitted January SO 1951 Decided March 5 1951

Respondents found to have violated section 15 of the Shipping Act 1916 as

amended in failing to file with the Board for approval and in effectuating an

agreement prohibiting the payment of brokerage on locomotives shipped
from New York N Y to Rio de Janeiro Brazil

Complainant found notentitled to reparation as brokerage was not earned and

such payment would result inan indirect rebate to the consignee inviolation

of section 16 of the Shipping Act 1916 as amended

Ge01 ge F Galland and lVilliam J Lippman for complainant
Elmer O Maddy and George F Foley for respondents

REPORT OF THE BOARD

CLARENCE G 10RSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM JR Member

By THE BOARD

This case arises out ofa complaint filed under section 22 of the Ship
ping Act 1916 as amended the Act by American Union Transport
Inc AUT against River Plate Brazil Conferences and the mem

ber lines thereof 1 the conference alleging that the conference

1 The Booth Steamship Company Llmited Brodin Line Joint Service of Rederlak

tiebolaget Dlsa Rederiaktiebolaget Poseidon Angfartygsaktiebolaget Tlrfing Cia Ar

gentina de Navegaclon Dodero S A Dampskibsselskabet Torm Torm Line Flota Mer

caute Del Estado Holland Internmerica Line Joint Service of N V Nederlandsch
Amerikaallsche Stoomvaart Maatschapplj Holland Amerika Lijn Van Nlevelt Goud
1 laan Cos Stoomvaart faatschappij N V International Freighting Corporation Inc
1 F C Lines Ivaran Lines Joint Service of A S Lise Aktieselskapet Ivarans Rederf

A S Besco Skibsaktlesclskapet Igadl Lamport Holt Line Ltd Lloyd Braslleiro

Patllmonio Naclonal Mississippi Shipping Company Inc Delta Line Moore McCor
mack Lines Inc American Republics Line The Northern Pan Ainerica Line A S
Norton Line Joint Serylce of Rederiaktiebolaget Svenska Lloyd Stockholms Rederiak

tiebola Sven Rederiaktiebolaget Fredrlka Southern Cross Line Joint Service of A S
J Ludwig Mowinckels Rederl Westfal Larsen Co A S

216
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adopted an agreement on June 12 1952 neither filed with nor ap
proved by the Board in violation of section 15 2 of the Act pursuant
to which brokerage otherwise earned by AUT was withheld by the

conference Reparation in the amount of brokerage withheld is de
manded The conference contends that it did not violate section 15
that the payment of brol erage here would have resulted in a violation
of section 16 of the Act that brokerage was not in fact earned and
that AUT had directly competed with respondents for the very busi
ness upon which it now demands brokerage thereby negating any
claim which AUT may have had for the brokerage

This sam e controversy was initiated as an antitrust suit in the
United States District Court for the Southern District of New York
and yas dismissed on the ground that the Board had primary exclu
sive jurisdiction Ame rican Union Transport Inc v River Plate
Brazil Oonferences 126 F Supp 91 1954 affd 222 F 2d 369 2d
Cir 1955

IIearing was held before an examiner who served his recommended
decision on October 25 1956 Exceptions thereto were filed by AUT
and the conference and oral argument washeard on Jannary 30 1957

The facts AUT is a registered freight forwarder a broker o vner

and charterer of vessels and a water carrier The conference agroup
of steamship lines are common carriers by water between ports of
the United States and Canada save the Pacific coast of the United
States and Canada and Newfoundland and ports in Uruguay Para

guay Argentina and Brazi1 The conference operates pursuant to

Agreement No 59 on file with and approved by the Board This

agreementpl ovides in part
NO 4 No freight brOkerage shall be paid in excess of one and one quarter per

cent 114 on the amount of freight paid in accordance with the tariff

0

7 The members of each Conference shaU at any meeting of the Con

ference consider and pass upon the ordinar3 routine business of the Conference
and upon any matter involving discriminations tariffs freights commissions
brokerages 0 governIng south bound transportation

Rule lOof respondents TariffN0 11 provides
B1 olcerage Freigbt brokeragemay be allowed only to bona fide brokers

whose actual business shall be brokerage and freight between ocean carriers
and the general shipping public freight brokerage shall be paid only on

the following understanding which sball be written or stamped on all brokerage
bills

In compliance with Section 16 of the Shipping Act 1916 payment by the
carrier and acceptance of freight brokerage by the broker are on the strict under

See appendix

5 F fB
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standIng that no part of the brokerage shall revert to the shipper or consignee

and that the business of the broker Is inno sense subsidiary to that of the shipper
of consignee

The Estrado de Ferro Central do Brazil Central an instrumen

tality of the Government of Brazil purchased 120 locomotives and

spare parts therefor from Baldwin Lima Hamilton Corl oration I1
ternational General Electric Company and Montreal Locomotive

Works Ltd The general agent of Lloyd Brasileiro Lloyd a mem

bel of the conference and a respondent herein another instrumentality
of the Brazilian Governm nt acted as Centrals fiscal agent in the

transaction Upon learning of the purchase both AUT and the con

ference attempted to secure the business of transporting the locomo

tives Ea h was aware that the other was competing for the business

but neither was aware of the rates quoted qy the other The rates

offered by the conference were accepted by Central

On May 7 1952 the conference quoted rates to Central appbcable
only where t he Conference will receive the contract for transporta
tion of the total of 120 locomotives 3 On May 13 1952 Lloyd advised

Central it would undertake transportation of the locomotives pur
chased by your railroad in accordance with the II offer

laid down in the letter of 7th inst from the same Conference On

May 14 1952 Lloyd was entrusted with the transportation of the

120 Diesel electric locomotives at the freight rates submitted in

the letter of the Freight Conference This letter also advised

Lloyd that Central the consignee had decided to appoint AUT as

its broker in charge of arranging the shipments
On May 16 1952 Central advised AUT that it had decided to

entrust Ocean Transportation of the 120 diesel electric locomotives

under construction in the States and Canada for the Central to Lloyd
Brasileiro as embers of the Freight Conference and at the price
quoted to this railroad in a letter of seventh instant by the Confer

ence Likewise it was decided to appoint American Union Transport
Inc as broker in charge of negotiation and arrangement in connec

tion with the shipments by Lloyd Brasileiro or another member of

theConference without any charge to CentraL

All the locomotives thus were to move via conference vessels pur

suant to the understanding between Central and the conference and

all arrangements for their shipment were to be handled by AUT with

out any charge to Central therefor pursuant to the understanding
between Central and AUT

No mention Is made therein as to the spare parts
5 F M B
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Subsequent to the above letters but prior to the time any of the loco

motives ere shipped theconference at a special joint executive meet

ing on June 12 1952 considered whether ot not brokerage would be

paid on the locomotives and in viev r of the fact that AUT had com

peted with the conference for this business and since the business was

closed with Central by the conference directly concluded that no

brokerage would be payable to AUT This action4 dated June 12
1952 was not filed with the Board for approval AUT was not

advised of the conference action until its bills for brokerage to Moore
McCormack Lines Inc Tere returned unpaid on October 14 1952
with the explanation that the line could not pay it due to the conference
action of June 12 1952 AUT protested the action to the conference
chairman who replieq that the record f iled to show that AUT
rendered any services to merit brokerage

All the locomotives which were shipped out of New York moved via

Lloyd vessels and the shipments out of Montreal Canada were car

ried by Moore 1cCormack Lines Inc Lamport Holt Line Ltd
and International Freighting Corporation all conference members

Central purchased spare parts for the locomotives from the manu

facturers and these wereshipped along with the locomotives Broker

age on the spare parts vas paid by the lines in some but not in all
instances

Pursuant to its understanding with Central AUT as freight for
warder coordinated the manufacturer s delivery dates with the con

ference s sailing schedules supervised overland transportation from
the manufacturer to the carrier reserved space made actual bookings
prepared bills of lading documented shipments for export arranged
for certification of consular invoices delayed overland transporta

On June 11 1952 the conference chairman advised all members
A Special Joint ExecutiVe meeting of the Conference Is called for 2 30 P M THURS

DAY June 12th to determine whether or not Brokerage shall be llaid to American Union
Transport Company subsidiary or associated companies on the 120 Locomotives closed
in Rio with the Central Railroad of Brazil for which we are Informed the American
Union Transport now has been appoInted freight forwarder

In view of the fact that the AmerIcan UnIon Transport Company and or its associates
negotiated for these locomotives as a competitor carrier underquoting existing Confer
ence rates forcing the Conference to markedly reduce its rates to secure this business
It is believed by several lines that even though they have been appointed freIght forwarders
by the Central Railroad of Brazil they are performing no service whatsoever for our

member lines and therefore are not entitled to brokerage
The minutes of this meeting as signed by the chairman reveal
The Chair advised this meeting had been called to consider whether or not brokerage

should be paid on the 120 Locomotives closed for account of Conference members by
dIrect negotiation of Conference representatives wIth the Central Railroad of Brazil

After discussion it was proposed that no brokerage be paid on the 120 Locomotives
dosed direct in Brazil with the Central Railroad of Brazil by Conference representatives
and on ballot vote the proposal was approved

On motion seconded and carrIed the meeting therr upon adjourned
5 F M B
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tion where necessary to avoid railroad demurrage and prepared
export declarations

In accordance with the directions ofCentral AUT booked on Lloyd
vessels all of the locomotives which moved out of New York

On the Montreal shipments AUT advised Central of the avail

ability of vessels but the record fails to show that in any instance

the actual designation of a carrier was made by AUT on the con

trary it is clear that Central reserved to itself the right to designate
the vessel5

The record clearly establishes that re pondents have been content

in the past to pay brokerage vherever the forwarder broker was

merely identified with the cargo

FINDINGS AND RECOMMENDATIONS OF THE EXAMINER

The examiner concluded that 1 he action of the conference of

June 12 1952 was an agreement within the meaning of section 15 of

the Act which wasnot filed with nor approved by the Board and that

in its execution the conference violated section 15 2 AUT earned

brokerage on the locomotives and parts shipped out of New York

3 the refusal of Lloyd to pay brokerage was not in the exercise of

its own managerial discretion and 4 the transportation of the

locomotives and spare parts from Montreal to Rio de Janeiro was

not within the Board s jurisdiction The examiner also recommended

that the Board order the conference to pay AUT reparation in the

amount of 7 330 41 with interest and that the violation of section 15

be referred to the Departmentof Justice for appropriate action

Emceptions
AUT excepted to the examiner s conclusion that the Board was

without jurisdiction as to the shipments originating in Jiontreal on

the ground that the conference s basic agreement as approved per

tained to Canadian as well as United States ports and further that

the wrongful act the effectuation of the unfiled section 15 agree

mentoccurred within the jurisdiction of the Board and only the

damages flowing therefrom occurred in Canada AUT also claims

that both the Board and respondents are estopped from asserting
that we have no jurisdiction over the Canadian shipments in view of

the positions taken by the Board and the conference when this matter

wasargued before the courts 6

5 By letter of August 5 1952 Central advised AUT that in the event Lloyd had no vessel

avaiiable AUT was to advise Central of available conference vessels after whIch a reply

will be prom ltly sent to you authorizing ornot tbe shipment on the reportedJ vessel

6 Both the Board and respondents there argued that the matters set forth in the com

plaint were within the exclusive primary jurisdiction of the Board but the complaint

5 F M B
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Respondents contend that 1 their action of June 12 1952 was

within the scope of their approved basic agreement 2 AUT for
feited any right to brokerage by acting contrary tq the best interests
of the conference when it competed as a carrier with the conference
for the business in the first instance and 3 AUT is not entitled to

brokerage on the carryings made by Lloyd because in refusing to

pay the brokerage Lloyd was merely exercising its own independent
managerial discretion

DISCUSSION AND CONCLUSIOXS

We first inquire whether the conference action of June 12 1952
constituted an agreement or a modification of an agreeme nt required
to be filed with the Board for approval prior to its effectuation under
section 15 of the Act or whether it wasmerely a routine action taken
within the scope of the basic agreement While it is true that the
conferenc s tariff rule permits the member lines to pay brokerage
when earned at their discretion historically the respondents have
been paying brokerage to forwarder brokers where such person has

merely been identified with the cargo The conferen action of
June 12 thus amounted to a new course of conduct for its members
in relation to the payment of brokerage i e it prohibited the pay
ment of brokerage regarding specified shipments It represents
therefore a modification of an existing agreement which because it

was calculated to control regulate prevent or destroy competition
and provided for an exclusive preferential or cooperative working
arrangement was required by section 15 to be filed for Board approval
prior to its effectuation

Although we indicated in Agreements and Practices re Bro7leraye
3 U S M c 170 1949 Docket No 657 7 that we would not object
to the establishment by conferences of reasonable rules and regula
tions preventing the payment ofbrokerage which would be in violation
of the Act we neither intended to grant nor could we grant advance

approval of a rule 01 regulation concerning the payment of brokerage
directed solely at one forwarder broker or particular shipment Had

the conference action of June 12 1952 been one ofgeneral and prospec
tive applicability and by its terms designed to prohibit the payment of

merely alleged that the locomotives were shipped from North Atlantic ports to Brazil

and there was nothing before the court to indicate that any of the shipments originated
in Canada

7 Nor is anything herein to be construed as a prohibition against carriers acting under
a conference agreement from establishing all reasonable rules or regu ations which will

prevent the payment of brokerage under circumstances which would violate the Act oras a

prohibition against such carriers from placing limitations upon the amountwhich they
may pay page 177
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brokerage which would be in violation of the Act it would have fallen
within the meaning of our language in Docket No 657 but that issue
is not presented here We note that the approved basic agreement
authorized respondents to consider and pass upon any matter

involving brokerages Approvai of that language did not
constitute a cover of authority under which any future agreements
by respondents concerning brokerage were given prior approval
Compare sbrandtsen 00 v United States 211 F 2d 51 1954

Since the conference action did constitute an agreement or a modi
fication of an agreement required to be filed for approval and since
it wasnot filed and waseffectuated by respondents section 15 of the Act
was violated In PMific Westbound Oonferencev Leval db 00 269 e

P 2d 541 543 1954 the Supreme Court ofOregon said t

Section 814 of Title 46 U S C A section 15 of the Act hereinbefore set out

provides that the term agreement as used inthe act includes understandings
and other arrangements and that all agreements modifications or cancella
tions made subsequelt to the organization of the Commission under the act
shall be l wful only when approved by the Commission and that it shall be
unlawful directly or indirectly to carry out any agreement or understanding
or practice until approved underscoring is original

See also sbrandtsen Co v United States supra and River Plateand
B1azil Oonfer v Pressed Steel Oar 00 124 F Supp 88 1954
Whether or not we would approve a similar agreement if it had gen
eral prospective application we neednot here decide

We next consider whether the payment of brokerage to AUT by the
conference would have been in violation of section 16 of the Act s

As we have seen AUT performed freight forwarding service for the
consignee without compensation and relied upon brokerage from the
carriers for its full compens tion i e for its services as a freight
forwarder and for its service if any as a broker Under this arrange
ment the consignee was to have property transported at less than the
rate of the transportation therefor together with the cost of the
incidental servic s in connection therewith This is the evil which

Congress had in mind when it stated that it shall be unlawful for any
consignee forwarder broker knowingly and willfully

directly or indirectly by any unjust or unfair device
u

or means to obtain or attempt to obtain transportation by water for
l

property at less than the rates or charges which would otherwise be

applicable 9 The waiving of a freight forwarding fee from the

consignee and the collection thereof from the carrier under the guise
ofbrokerage would be an indirect rebate to the consignee to the extent

8 See appendix
g Section 16 of the Act
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that the brokerage payment included the cost of the freight forward

ing service and therefore an unjust or unfair device or means

Since on this record it is clear that AUT performed services for

Central gratis and expected compensation therefor from the carriers

in the nature of brokerage payments the payment of such brokerage
to AUT would have resulted in an indirect rebate to Central which

we could not permit Even if brokerage were otherwise recoverable
we would not order it paid where such payment would countenance a

violation of section 16 of the Act and thus be illegal In Keogh v

O N W By Co 260 U 8 156 1922 the Supreme Court denied the

award of treble damages to a shipper on the theory that such an award

might like a rebate operate to give him a preference over his com

petitors See also Terminal Warehouse v Penn R Co 297 U S
500 511 1936 The fact that the consignee here was a Government

agency has no bearing on the issue We find nothing in the Act

which exempts from he provisions of section 16 any designated ship
per or class of shippers Although the provisions of section 16 pro
hibit the payment of brokerage in this case brokerage could not be

recovered here section 16 notwithstanding simply because brokerage
was not earned Brokerage has been defined as securing cargo for

the ship Agreement No 7790 2 U 8 M C 775 1946 Clearly
on this record AUT did not secure the cargo for the ship On the

contrary it is apparent that the transportation was sold directly by
the conference to Central and that Central reserved to itself the right
to select the individual carrier in every instance Of all the services

performed by AUT in connection with these shipmentsarranging
overland transportation to shipside coordinating manufacturer s de

livery dates with steamer sailings procuring consular invoices cus

toms declarations and export permits reserving space booking the

cargo preparing bills of lading and advising Central when to expect

shipments only the preparing of bills of lading may be construed

to be the performance of a duty which is the carrier s and that duty
on the carrier arises only after the shipper or his agent supplies the

carrier with a complete description of the goods to be shipped The

other functions performed by complainant cannot be said to be func

tions which in the absence of AUT s performing them would be per
formed by the carriers They were ordinary freight forwarder serv

ices The duty to bring the locomotives alongside the vessel ready
for shipment is a duty of the shipper and not the ship We must

conclud therefore that brokerage was not earned by AUT with re

gard to any of these locomotives
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As we stated in Pacific Ooast European Oonf Payment of Broker

age 4F M B 696 1955 since it is desirable that a more definitive

guide be established whereby conferences may readily distinguish be

tween routine agreements which need not be filed with the Board

and those which require specific approval under section 15 a rule

making proceeding for the definition of such agreements will be

initiated

In view of the want of clarity in prior Board decisions pertaining
to both the requirements of filing of agreements under section 15 and

the waiving of freight forwarding fees where brokerage is to be col

lected we shall not take any action against any of the parties herein

aimed at the collection of p nalties provided for in sections 15 and
I

16 of the Act

As to AUT s claim for reparation in the amount of brokerage with

held by respondents on the spare parts without considering whether
I

section 16 would prohibit an award we find and conclude that AUT

has failed to prove that it is entitled to such payment by reason of

having secured such cargoes for the vessels

Inview of the foregoing we find it unnecessary to discuss respond
ents contention that AUT forfeited any claim it may have had to

brokerage by competing with the conference initially contrary to the

conference s best interest

Although what we have said above obviates decision or comment on

the contention of complainant that we are now estopped from declar

ing that we have no jurisdiction over shipments originating in Canada
and destined for South America we wish to point out that this

agency s jurisdiction is as set out in statute and we cannot by our

own act or omission enlarge or divest ourselves of tl1at statutory
jurisdiction

Other contentions and arguments advanced by the parties have been

considered but have not been specifically mentioned as they do not

affect the foregoing conclusion
An appropriate order will be entered

5 F M B



ApPENDIX

SECTION 15 That every common carrier by water or other person

subject to this Act shall file immediately with the board a true copy
or if oral a true and complete memorandum ofevery agreeI1ent with

another such carrier or other person subject to this Act or modifica

tion or cancellation thereof to which it may be party or conform

in whole or in part fixing or regulating transportation rates or fares

giving or receiving special rates accommodations or other special
privileges or advantages controlling regulating preventing or de

stroying competition pooling or apportioning earnings losses or

traffic allotting ports or restricting or otherwise regulating the num

ber and character of sailings between ports limiting or regulating
in any way the volume or character of freight or passenger traffic to

be carried or in any manner providing for an exclusive preferential
or cooperative working arrangement The term agreement in this

section includes understandings conferences and other arrangements
The board may by order disapprove cancel or modify any agree

ment or any modification or cancellation thereof whether or not pre
viously approved by it that it finds to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports
or between exporters from the United States and their foreign com

petitors or to operate to the detriment of the commerce of the United
States or to be in violation of this Act and shall approve all other

agreements modifications or cancellations

Agreements existing at the time of the organization of the board

shall be lawfuluntil disapproved by the board It shall be unlawful

to carry out any agreement or any portion thereof disapproved by
the board

All agreements modifications or cancellations made after the or

ganization of the board shall be lawful only when and as long as

approved by the board nd before approval or after disapproval it

shall be unlawful to carry out in whole or in part directly or indirectly
any such agreement modification or cancellation

Every agreement modification or cancellation lawful under this

section shall be excepted from the provision of the Act approved July
second eighteen hundred and ninety entitled An Act to protect trade

and commerce against unlawful restraints and monopolies and

amendments and acts supplementary thereto and the provisions of sec
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tions seventy three to seventy seven both inclusive ot the Act ap
proved August twenty seventh eighteen hundred and ninety tour i

entitled An Act to reduce taxation to provide revenue tor the Govern
ment and for other purposes and amendments and acts supplemen
tary thereto

Whoever violates any provision of this section shall be liable to a

penalty ot 1 000 for each day such violation continues to be recov

ered by the United States in acivilaction

SECTION 16 That it shall be unlawful for any shipper consignor
consignee forwarder broker or other person or any officer agent or

employee th reof knowingly and willfully directly or indirectly by
means ot talse billing false classification false weighing false report
of weight or by any otlH r unjust or unfair device or means to obtain
or attempt to obtain transportation by vater for property at less than
the rates or charges vhich would otherwise be applicable

That it shall be unlawful for any commoil carrier by water or other

person subject to this Act either alone or in conjunction with any
other person directly or indirectly

First To make or give any undue or unreasonable preference or

advantage to any particular person locality or description of traffic
in any respect whatsoever or to subject any particular person locality
or description of traffic to any undue or unreasonable prejudice or dis

advantage in any respect whatsoever

Second To allow any person to obtain transportation for property
at less than the regular rates or charges then established and enforced
on the lineof such carrier by means of false billing false classification
false weighing false report ofweight orby any other unjust or unfair
device ormeans

Third To induce persuade or otherwise influence any marine
insurance company or underwriter or agent thereot not to give a

competing carrier by water as favorable a rate of insurance on vessel
or cargo having due regard to the class of vessel orcargo as is granted
to such carrier or other person subject to this Act

Whoever violates any provision or this section shall be guilty of
a misdemeanor punishable by a fine of not more than 5 000 for each

ffense
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 25th day ofMarchA D 1957

No 758

AMERICAN UNION TRANSPORT INC

V

RIVER PLATE BRAZIL CONFERENCES ET AL

These matters being at issue upon complaint and answer on file

and having been duly heard and submitted by the parties and full

investigation of tlie matters and things involved having been had

and the Board having made and entered of record its report which

report is hereby referred to and made a part thereof

It is orde1ed That respondents River Plate Brazil Conferences
and the member lines thereof be and they are hereby notified and

required to hereafter abstain from concerted action herein found to

be in violation of section 15 of the Shipping Act 1916 as amended

It is furthel orde1ed That the request of American Union Trans

port Inc for the award of reparation be and its is hereby denied

and

It isurthe1 o1 de1 ed That these proceedings be and they are hereby
discontinued

By the Board

Sgd JAMES L PIMPER

Secretary
5 F M B
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No 767

AGREEMENT AND PRACTICES PERT tINING TO BROKERAGE PACIFIC COAST
EUROPEAN CONFERENCE 1GREElIENT No 5200

Submitted Octobe r 30 1956 Decided March 29 1957

Nonconference brokerage rule in respondents tariff found unjustly discrimin

tory and unfair as between carriers and shippers and detrimental to the

commerce of the United States and disapproved
Provisions of respondents brokerage Rule 21 which prohibit payment of broker

age or limit payment of brokerage to less than 1 percent not ordered

cancelled or modified pending outcome of general investigation of bro er

age practices to be conducted by Board

Chalrners G Graham and Leo11ard G Ja11 es for respondents
J Richard TOW118end for Pacific Coast Customs and Freight

Brokers Association and Los Angeles Customs and Freight Brokers
Association Inc

Gerald H Ullman for New York Foreign Freight Forwarders
Brokers Association Inc

Benjamin M Altschuler for Customs Brokers Forwarders As
sociation ofAmerica Inc

George F Galland and Robert N J hara8ch for American Union

Transport Inc

Jerome A Strauss and Alan F Wohlstetter for Mitsui Steamship
Company Ltd

John J O Connor for Isbrandtsen Company Inc
John Ma80n and Ed1vard Schmeltzer as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Chairman BEN H GmLL Vice ChaiNnfln

THOS E STAKEM JR M ember

By THE BOARD

This proceeding instituted by order of the Board dated October 22
1954 is an investigation to determine whether the brokerage rule
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in the tariff of the Pacific Coast European Conference the confer

enc may be in violation of the Shipping Act 1916 as amended the

Act

The Board s order designated the member lines of the conference

as respondents l andrecited

a that respondents are parties to approved Agreement No 5200

which permits among other things joint establishment regulation
and maintenance of uniform practices relating to rates and the pay
ment of brokerage

b that Rule 21 of conference Tariff No 122 was amended effec

tive September 29 1954 by addition of the following provision
Member lines MUST refuse to pay brokerage to any Broker who solicits

for or receives brokerage from a non conference line competitor and such

broker will be excluded from the Conference s list of Approved Freight Brokers

This portion of Rule 21 is hereinafter referred to as the amendment to the

rule or the nonconference brokerage rule

c that Rule 21 including the amendment tlfereto may be in

vl lation of sections 15 16 and 17 of the Act 3

1 Appedix A lists the respondents
2 Rule 21 prior to the amendment of September 29 1954 generally provided 80 far

as herein pertinent
1 that brokerage may be paid only to firm8 whose names appear on the approved

brokers list maintained by the conference

2 that brokerage is not payable 00l heavy lift and extra length charges
3 that brokerage paid on certain specified commodities shall not exceed the following

amounts

a grain grain products and fiour percent
b luinber products except hardwood logs 1 percent
c open ratecommodities N O S 1 percent
d net rate cargono brokerage payable
4 that on all other cargo brokerage may be paid at 1 percent

Appendix B quotes entire Rule 21 as amended

8Sectlon 15 That every common carrier by water or other person subject to this

Act shall file immediately with the board a true copy or if oral a true and complet
memorandum of every agreement with another such carrier or other person subject to

this Act or modification or cancellation thereof to which it may be a party or conform
in whole or in part fixing or regulating transportation rates or fares giving or receivhig
special rates accommodations or other special privileges or advantages controlling

tegulating preventing or destroying competition pooling orapportioning earnings losses

r traffic allotting ports or restricting or otherwise regulating the number and character

of sailings between ports llmlting or regulating in any way the volume or character
f freight or passenger traffic to be carried or in any manner providing for an exclusive

preferential or cooperative working arrangement The term agreement in this section
includes understandings conferences and other arrangements

The board may by order disapprove cancel or modify any agreement orany modifica
tion or cancellation thereof whether or not previously approved by it that it finds to be

unjustl discriminatory or unfair as between carriers shippers exporters importers
Qr ports or between exporters from the United States and their foreign competitors or
to operate to the detriment of the commerce of the United States or to be In violation

f this Act and shall approve aU other agreements modifications or cancellations

Agreemfnts existing at the time of the organization of the board shall be lawful until

disapproved by the board It shall be unlawful to carry out any agreement or any portion

thereof llisappl oeu by the board
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The Board s order then directed respondents to show cause why
Rule 21 including the amendment thereto should not be modified
or cancelled or failing such modification or cancellation why the
Board should not disapprove or cancel its approval of Agreement
No 5200 4

Answer was filed by the conference denying that any portion of
Rule 21 was in violation of the Act and the following parties inter
vened Pacific Coast Customs and Freight Brokers Association Los

Angeles Customs and Freight Brokers Association Inc New York

Freight Forwarders and Brokers Association Customs Brokers and
Forwarders Association ofAmerica Inc American Union Transport
Inc Isbrandtsen Company Ltd and Mitsui Steamship Company
Ltd 5

Hearings were held in San Francisco from January 25 through
February 3 1955 resulting in 1 402 pages of testimony and the intro

AU agreements modifications or cancellations made after the organization of the

board shall beJawful only when and as long as approved by the board and hefore approval
or after dlsllppro 1l1 It sh ll be unlawfut to carry out In w ole or In part nlrectly or

Indlrectl any such agreement modification or cancellation
Every agreement modification or cancellation lawful under this section shall be

excepted from the provision of the Act approved Jul3 second eighteen hundred and

nlnet entitled An Act to protect trade and commerce against unlawful restraints and

monopolies and amendments and acts supplementary thereto and the provisions of
secttoDIl seventy three to sevent seven both inclusive of the Act approved August twenty
seventh eighteen hundred and ninety four entitled An Act to reduce taxation to
provide revenue for the Government and for other purposes and amendments and acts

supplementary thereto
Whoever violates any provision of this section shall be liable to a penalty of 1 000

for each day such vlotation continues to be rcco ered by the United Statell in a civil
action

Section 16 as herein applicable
That it shall be ul11awful for any common carrier by water or other person subject

to this Act either alone or In conjunction with any other person directly or Indlrectly
First To make or give any undue or unreasonable preference or advantage to any

particular person locality or description ot traffic in any respect whatsoever or to
subject any particular person localtty or description of traffic to an undue or unreason

able prejudice ordisadvantage in any respect whatsoever

Section 17 as herein applicable
Every such carrier and every other person subject to this act shall establish observe

and enforce just and reasonable regulations and practices relating to orconnected with the

receiving handling storing or delivering of property Whene er the board finds that

anysuch regulatlon or practice Is unjust or unreasonable It may determlne prescribe and
order enforced a just and reasonable regulation orpractice

This order cancelled a prior order of the Board dated and served October 19 1954
which raised the question as to the lawfulness of the amendment to Rule 21 only ordered
the respondents to show cause within 20 days why the basic conference agreement shouid
not be disapproved and ordered that unless the amendment to the rule be wlthrlrawn
not later than November I 1954 prior approval of Agreement No 5200 would he
Immediately revoked

II SUbsequent to the hearing and filing of briefs lltsul Steamship Cmplln Ltd W88

permitted to withdraw as a party and has become a member of the confetence
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ducti6h of 50 exhibits 6 Briefs were filed and the tecoli1Jfiertded

decision 01 the examiher vass rvec1 on July 3 1956

Relying on prior decisions of ptedecessors at the Boatd which

held that cOllcerted prohibitions against payment of brokerage or

coilcerted limitations on payrtieht of brokerage below 1 percent
aie detriinentai to the commerce of the United States 7 the examiner
foUild and concluded that the pro tisions of Rule 21 which so pi O

hibit and limit payment ot broketage atesimilarly detrimental to the

COliimerce of the United States withih the meanhlg of sectiol115 of the

Act fIe recommended that the confei eilce be directed to eliminate

sllch provIsions from Rule 21 The recommellued decision further

fiUild that such provIsions of Rule 21 Were nototherwise iliviolation of

sections 15 16 or17 of the Act The examiner tOllnd that the amend

ment to the rule the noncohfereilce brokerage rule Was similarly
dettiiIH iltal to the comhlerce or the United stateS as a concerted pro
hibittOll against payment of btokerage bllt he made no findings as to

whether the amendment violated sections 16 or 17 ot the Act Excep
tions were filed by the patties and oral argument Was held before the

Board Exceptions takeli and recOlhmended findings fiotdiscussed
in this leport have been found not related to material issnes 01 not

supported by the evidence

TESTIlIONY AND EViDENCE

The cOllference is an assoCiaHol of comhlon carriers by water

opetating trom Pacific coast potts of the United States to the United
Kingdom and Europe under approved Agreement 5200 The confer

6 Subsequent to the hearing tlie intervener freigllt forWarder und hroker associations

and intsui filed motions for interini order requesting the Board to find the ainen1ri1ent

to the rule to be ari U1 approved agieement between car riels ithirt the meaning of section

15 of the Act and to direct respondents not to en cctuate the amendment to the rultl during

the pen lency of this proceeding and to requhe respondents to restore an brokers to

the apptoved iist who had been renioed therefrom as a result of said amendment to

the rule Oral argument was had briefs were filed and by a report dated November 30

1955 and order dated December 23 1955 the Board found the amendment to the rule

to Ite an unappro ied agreement between carriers within the meaning of sedion 15 of

the Act deciared that It was a violation of section i 5 for respondents to effectuate said

ilme1Hl11ent to the rule and declared that the Board has no power to suspend an approved

or unappro ed agreement between cai riers In denying petitions for reconsideration of

said report and order the Boar by rlport amI order itated Tune 29 1956 modified its

prlol report on llIotions for intrim order and declared that the Board does have Qwer

to suspend an unajJproved agr ement between carriers and therein ordered respondents
to cease al11 desist from effectuating aliy or all provisions of the amcndment to the rule

Pursuant to that ol der the amendment to tbe rule now in respondent s taliff is marked

suspended until further notice
T

AJrecmcnt No 7790 Docket No 645 2 U S 11 C 775 1946 Agreements and Prac

tices re Brokciage Docket No 657 3 U S 11 C 170 1949 Joi1tt Committee etc v

Pacific W B Conference Docket Nos 718 719 4 F 11 B 166 1953 These proceedings

are sometimes hereafter referred to by docket number only
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prior to his tenure as conference chairman lnd he waS therefore un

stble to state why the particular commodities or brokerage rates had
boon determined

The forwarder broker interveners testified that all the services th y
render in handling a shipment as a forwarder are of benefit to both
the shipper and carrier they are unable to distingllish tw n their
activities as brokers and as forwarders They tified that the serv

i provided by forwarders generaIly include one or more of the

following activities 1 obtain option for space on carrier 2

book the cargo 3 arrange for and coordinate movement from ship
per s plant to shipside 4 prepare and deliver the bill of lading

p prepare the export declaration and dear it through customs 6
advanQe money for payment of freight charges 7 recondition or

repackage carg s as nec sary to meet requirements for loading
8 supply shippers with information regarding rat sailing sched

ules eUJ of OOOan carriers 9 arrange for special loading eqll ip
ment as neceSary and 10 arrange for cargo insurance

The fQrwarder brokers testified that they earned and were entitloo
00 r ive brokerage payments from the carrier in connection with

any shipment where they rendered any or all of these 6rvi lhey
felt th t each of thes activitie is p rt of the ove r Jl Ctivity of

sooQring cargo for th veS eV They contend d that payment Qf
brQker g h9uld Iwt be limit sol ly to a s ituation where they secur

the cargo for a partiGular carrier and that brokerage is earned and
is pay Gle ii they dQ po more than impl 7

prepare the bill of lading
Qr render ny one gf the Qth rforward r servic
rrh rQQrd llQws th t when rvi aff provided by forwarder

brQk r ith rth@ Ervk Q s Qr1ng QArgQ for particular carri@f

Qr v@ l or any of the servi r nq red a forwftrd r for th shipp r

in conpetiQl with commgqiti s on which brQkfr ge j prohibited 9r

Hmjt@g to l than Vhi peroont lJch erviG s are lbs tintilUy s imi
l r ro th ryic prQvldoo hi CQm1eQtkm with other CQmmodities
Qn which 1 p rc n i payable

U p rtiQlJl r Qirrtern dQ Q a iQnally reqlJ t a brQk r ro
5QUcit Q rg9 for p rti mlflr aUin pgh QliGimtiQl1 is relatiVely
r re It W th@ timQny of gn fQnv rd rbrQker witne s thlt hi

QHQitatiQI1 gf hipp r if to Qbt tn lm int for hi Qwn aQQQlJnt pnd

pQt fm t4 QQQlnt of p rticlhw g rd rfl Afrer Qbt ining blJ in

for hi own aQCQllnt h Qff r c rgQt to th cftrri r in return for
brQk r g f e It wa t l1e tefltimony of the fQrw rdm brQ rs that if

brQkerag w r only p yable i l th QaSe where garri rsp ifiQft lly
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asks that they solicit cargo for a particular vessel or line they would
be entitled to receive brokerage very seldom

Brokerage received by certain forwarder brokers from carriers
in this trade amounts to from 20 to 40 percent of their total revenues

received from all brokerage and forwarding activities It is the
contention of these interveners that approval by the Board of the pro
hibitions and limitations now in Rule 21 would lead to further limita
tions and prohibitions by this and other conferences and would
result in the loss of substantial revenues and slow death to the
forwarder broker industry Such a result they contend would lead

inevitably to detriment to the commerce of the United States as

found in Docket No 657
It is the position of the forwarder brokers that the Board should

follow the decision in Docket No 657 and should declare that the

portions of Rule 21 which prohibit payments of brokerage or limit

brokerage to less than l percent are unlawful
It was the contention of the conference that a brokerage service

should be strictly defined as securing cargo for the vessel in accord
ance with the definition contained in the decision in Docket No 657
and that none of the forwarding activities rendered for shippers
however beneficial to the carrier entitle a forwarder broker to receive

brokerage The record shows however that in this trade as to

cargoes on which brokerage is payable under the conference rule the
member lines have consistently been paying brokerage automatically
and without any determination as to whether the forwarder broker
had secured the cargo for the vessel or in fact what if any particular
services may have been rendered

The conference recommends that Rule 21 be modified to 1 define

brokerage service as securing cargo for the ship 2 permit pay
ment of brokerage only when such a service is rendered and 3 per
mit payment of brokerage only when a shipper asks that brokerage
services be employed and provide the brokerage charge then be added
to the freight charges paid by theshipper

The nonconference brokerage rule was filed as an amendm nt to
Rule 21 to be effective September 29 1954 The conference chair
man testified that the purpose of the nonconference rule as to con

trol and eliminate nonconference competition in the trade It was

aimed primarily at Mitsui which entered this trade to Europe as a

nonconference line in September 1953 Mitsui has been attempting
to attract business away from the conference lines by charging freight
rates consistently lower than the rates charged by the conference lines
and by paying brokerage in excess of the l percent maxim rate
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paid by the conference lines The only other nonconference liner

competition is provided by Isbrandtsen on its service from the Pacific
coast to the M iterranean but this competition is relatively minor

inasmuch as the conference lines primarily serve Europe through the

Atlantic

Until Isbrandtsen entered the trade to the Mediterranean and Mitsui

entered the trade to Europe in 1953 there had never been any non

conference liner competition in this trade the competition being lim
ited to occasional tramp vessels A brokerage rule had been issued

by the conference in 1932 stating that

The payment of brOkerage by any lines OJ parties to this agreement is con

tingent upon individual freight brokers exclusively supporting conference lines

and affiliated lines

This rule continued in effect until approximately 1941 When the

brokerage rule was reissued after the war this particular portion was

omitted Th re is nothing in the record to indicate that this 1932
rule was ever applied except in connection with threeparticular tramp
sailings which were the original reason for the adoption of the rule

The names of four brokers were removed from the approved list
of brokers for having acted as forwarders in connection with ship
ments which moved via Mitsui Line although the brokers informed
the conference that they had neither solicited for nor received brok

erage from Mitsui Other forwarder brokers were under an im

mediate threat of removal from the approved list because of allegedly
having acted as a forwarder and or broker in connection with ship
ments viaMitsui
It was the interpretation of the conference chairman that any

broker who received brokerage from a nonconference line would be
removed from the conference approved list of brokers and could not
thereafte receive brokerage payment from member carriers It was

his further interpretation that if a broker on the conference approved
list acted solely as a forwarder on a shipment via a nonconference
line and neither solicited for nor received brokerage from the non

conference line the broker would still be removed from the approved
list and it appears from the record that this interpretation of the
rule is the one applied by the conference in removing the four brokers
from the approved list

Enforcement of the nonconference rule as interpreted by the con

f rence chairman would mean that anY forwarder broker who pro
vided any brokerage or forwarding service in connection with a ship
ment however small via a nonconference line vessel would then be
removed froni the conference approved list of brokers and would be
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barred from coUection of any brokerage payments from any con

ference line The conference did not have any procedure for re

instatement of a broker onceremoved from thelist

The conference chairman indicated that there were certain limited

exceptions he would make in application of the rule It wpuld not

be enforced when the particular commodity involved was not under

contract noncontract rates in the tariff It would not be applied
where the conference had granted a waiver to a contract shipper per

mitting use of a nonconference line on a particular shipment The

conference chairman had not made up his mind hether it would be

applied if the shipment via the nonconference line as made by a

shipper ho did not have an exclusive patronage contract with the

conference These limited exceptions to application of the non

conference rule had not been communicated to forwarder brokers

except in isolated instances where a particular inquiry had been made

by a forwarder broker

Forwarder broker witnesses testified that because a substantial por
tion of their income is derived from brokerage paid by conference

lines their business could not survive if they were removed from the

approved list and denied any brokerage payments from those lines

Itwas their unanimous testimony that if the amendment is approved
as lawful by the Board they will have no alternative except to refuse

to handle any shipments either as forwarder and or broker which

move via a noncohference line Their services would as a practical
matter become unavailable to any nonconference carriers in the trade

and to any exporters desiring to ship via such a nonconference line

DISCUSSION AND CONCLUSION

Much testimony and argument in this proceeding has been direded

to the problem of defining brokerage and brokerage services and

to determining what services a forwarder broker must render to the

carrier in order to be entitled to a brokerage fee from the carrier

Ye feel that such problems while of interest and importance to the
Board as discussed hereafter are not relevant to the issues of whether

the provisions of Rule 21 may be in violation of sections 15 16 or 17
of the Act as raised in the Board s order to show cause in this

proceeding
We think it sufficient to point out that the Board and its prede

cessors have clearly stated that a brokerage fee is earned only as

compensation for securing cargo for the ship Docket Nos 645 657
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718 719 have recognized that brokerage may be paid to the same

persons who act as freight forwarders Docket Nos 645 and 657

and have recognized that while forwarding services rendered for the

shipper are of benefit to the carrier such benefit is incidental and the

only real service rendered for the carrier is securing cargo for the

ship Docket No 657

Whether or not the member lines of this conference and the for

warder brokers have properly followed these clear pronouncements
of the Board and its predecessors in their practices relating to pay
ment of brokerage is not determinative of whether Rule 21 and the

amendment thereto may be in violation of sections 15 16 or 17

of the Act

Prohibitions on payme t of b oke age and limitations on paYl1wnt

of brokerage to less than 114 percent Ve first consider the provisions
ofRule 21 which prohibit payment of brokerage or limit paym ent of

brokerage to less than 114 percent on certain items

The Board and its predecessors have previously held that any con

certed prohibition against the payment of brokerage is detrimental

to the commerce of the United States Docket Nos 645 657 and 718

719 have found that any limitation on brokerage below 114 percent
would circumvent our finding and result in the detriment con

demned Docket Nos 657 and 718 719 and have condemned con

certed prohibitions on payment of brokerage on long length and

heavy lift charges Docket Nos 718 719

The Commission s decision in Docket No 657 was based upon an

inv stigation on the Board s own motion in which 21 outbound con

ferences and their member lines were made respondents It is clear

from an analysis of that case that the Commission Rfter a broad

study of forwarder broker activities in virtually all the outbound

foreign trades of the United States came to the conclusion that to

permit any concerted prohibition or limitations on payment of bro

kerage to less than 114 percent would in over all effect and over a

period of time deprive the forwarding industry of substantial reve

nues and would therefore be detrinlental to the commerce of the

United States There was not a finding that any particular prohibi
tion or limitation on brokerage payments by anyone conference

would by itself and without reference to similar practices by other

conferences be detrimental to the commerce of the United States
In upholding the action of the Commission in Docket No 657

the United States District Oourt for the Southern District of New

York clearly recognized that it was the over all and continuing eff ct
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of such prohibitions and limitations which would be detrimental to

the commerce of he United hites rather than the effect of any

particular prohib tiop or limitation of anyone conference in anyone
trade Atlantic tJuZf jWest Ooast etc v United States 94 F Supp
138 S D N Y 1950

In the Atlantic Gulf case certain of the respondent eonfelences

had argued that as to their particular trades there was no evidence
to support the finding that their particular prohibltions and limita

tions would be detrimental to the commerce of the United States The
court rejected that argument and stated at page 141

It seems clear to us that there is substantial evidence in tl1e record before

the Commission to sustain its finding that forwarding activities have developed
American commerce that the forwarding industry is an integral part of the

commerce of the United State s that forwarders when earning and collecting
brokerage aredoing so in return forServices to the carrier and that agreements
not to pay brokerage result in detriment to the commerce of the United States
Plaintiffs urge however that whatever the state of the evidence Hh regard
to other carriers flud conferences th re was as to them and the trades in which

they are engaged no ev dence sufficient to support the comrnission s findings
and order
It is true that there is relatively little evidence in the record bearing directly

upon plaintiffs trades Thus at the out et we have to consider whether evi

dence relating to the foreign forwarding aml carryin ipdustries as a whole may

validly be used to support fi dings and an order affecting these plaintiffs Ve

believe that it may It was not necessary to have evidence as to plaintiffs
specific conferences It was proper fOr the Commission to make rational in

ferences from experiences in other segments of the industry and to apply them
to the segment here involved This the Commission did

1n DOQk t Nos 718 719 the Boar condemnedcertain partiyular
prohibitions on payment of brokerage of one conference relying on

its findings and conclusions in Docket No 657 without any finding
of actual detriment to the c mmerce of tlle United States by the

particular prohibitions therein considered
In the instant proceeding the record does not shmv aild will not

support a finding that the particular prohibitions and linTitations

below 114 percent on payment of brokerage contained in Rule 21 by
themselves and rithout reference to brokerage practices which might
be followed by other cOI1ferences have seriously affected theforward

ing industry or been detl imental to the commerce of the United States

The record herein does support a finding that forwarder broker prac
tices and activities in this Pacific coast European trade are not sub

stantially different from forwarder broker practices and activities in

all other outbound trades in the foreign commerce of the United

States The record further 8hos that when the brokerage service
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of securing cargo for the ship is provided in connection with com

modities on yhich brokerage IS prohibited or limited to less than I

perrent snch brokerage service is substantially similar to the broker

age services provided in connection with other commodities on which

111 percent IS payable It is further clear from the record that the

prohibitions and limitations on brokerage to less than 114 percent
contained in Rule 21 are similar to the coneerted prohibitions and

limitations condemned by the Commission in Docket Nos 657

and718 719

It follows that if we are to find that the prohibitions and limita

tions on brokerage to less than I percent contained in Rule 21 are

ploper ann are not detrimental to the commerce of the United States

within tIle meaning of the cases cited ye Inust overrule or modify
some of thebasie findings and conclusions therein

Vithout relying on any facts reported therein we note that the

Report of the House Committee on Merchant arine and Fisheries

based on its investigation into the activities of foreign freight for

warders and brokers IIRept No 2939 84th Cong 2d sess recom

mended at page 56

That in view of the questions vhich ba ve been raised in this inquiry and the

testimony of various witnesses in connection therewith the Federal Maritime

Board study the effects of the decision Agreements and Practice8 Pertaining to

Brokerage and Related Matter8 docket No 657 S U S M C 170 de

cided 1949

As previously stated we feel that questions as to the proper defi

nition of brokerage and brokerage services and what particular
services entitle a forwarder broker to a brokerage fee are not relevant

to the particular issues raised by the show cause order We are

aware from the record in this proceeding however that the for

warder brokers and conference lines in this trade have not followed

the clear pronouncements of the Board and its predecessors in prior
decisions The forwarder brokers insist that they earli and are en

titled to brokerage regardless of whether or not they secure the cargo

for the carrier that they consider all the services rendered as for

warder for the shipper to be also ofbenefit to the carrier and that

any forwarder service entitles them to receive brokerage from the

carrier and that they find it impossible or are unwilling to distin

guish between their activities as forwarder for the shipper and their

activities as broker for the carrier It is apparent from the record

that the member lines in this conference have except as to commodities

on which brokerage has been prohibited by Rule 21 been paying
brokerage automatically and without determination as to whether
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the forwarder broker secured the cargo for the particular carrier or

in fact what if any particular services may have been rendered It

was the position of the conference that member lines were forced by
economic necessity to pay automatic brokerage because of the volume
of cargoes which forwarder brokers control as agents for shippers
The conference lines qliestion whether an individual carrier is really
free within limits to pay brokerage or not as its individual man

agerial discretion dictates as found in Docket No 657 at p 177 and

question the extent to which forwarders really develop commerce

and secure new business

The instant proceeding involves a record as to brokerage practices
in only one conference in the outbound foreign commerce of the

United States whereas the record on which the decision in Docket

No 657 relied included a comprehensive analysis of brokelfl ge prac
tices and activities in many such conferences and trades aild con

sidered the full scope of the foreign commerce of the United States
It appears from the limited record in this proceeding that certain

of the premises on which the Maritime Commission based its findings
and conclusions in Docket No 657 may not generally be true today
and the beneficial results which were expected from that decision

may not have come about On the limited record developed how

ever we are unable to make findings and reach conclusions which

would modify or overrule the decisions in Docket Nos 657 and 718

719

We will institute on our own motion however a general investiga
tion into brokerage and forwarding activities and practices of car

rielS and forwarders in the foreign commerce of the United States to

reconsider the extent to which conferences may properly prohibit or

limit brokerage payments without detriment to the commerce of the

United States and to consider the extent to which the Board may
control or limit the payment of brokerage by individual carners

The prohibitions and limitations on payment of brokerage to less
than 1 percent contained in Rule 21 haye been in effect in this
trade for many years There is no showing in this record that these

particular prohibitions and limitations actually have resulted in

specific detriment to the commerce of th United States or that any
such detriment is now threatened In fact the record shows that
these particular prohibitions and limitations apply to relatively fev r

commodities and do not by themselves vitally affect the forwarding
industry

As previously stated we intend to institute an investigation which
will reconsider and finally determine the lawfulness of such concerted
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prohibitions and limitations on brokerage payments Pending the

outcome of that investigation we feel that the status quo should be

maintained and that brokerage practices of long standing in this

trade and which have not been shown to be by themselves detri

mental to commerce should not be disrupted We will therefore

not require respondents to modify or cancel the provisions of Rule
21 which prohibit or limit payment of brokerage to less than 114 per
cent pending the outcome ofsuch investigation Whatever determi

nations and conclusions as to the lawfulness or unlawfulness of

concerted prohibitions and limitations on brokerage are reached by
the Board at the conclusion of that investigation will be applied
to concerted action of this conference and equally to concerted action

of all other eon ferences and trades

Nonconference brokerage fUle Ve next consider the an1endment to

Rule 21 the nonconference brokerage rule This rule has been previ
ously found to be an agreement or amendn ent to an agreement which

under section 15 of the Act must be appl oved by the Board prior to

its effectuation see footnote 6 The record supports a finding that

the noncollference brokerage rule as interpreted and applied by the

conference would result in unjust discrimination and be unfair as be

tween carriers and shippers and would operate to the detriment of the

foreign commerce of the United States within the meaning of section

15 of the Act

The nonconference rule as written would appear only to prohibit
member lines from paying brokerage to any broker who solicits for or

recei ves brokerage from a nonconference line competitor The

reeord clearly shows however that this nonconference brokerage rule

has been expanded by the conference in its application and imple
mentation to prohibit payment of brokerage to a forwarder broker

dIO had neither solicited for nor received brakerage fram a npn

conference line but who had delivered cargo to a nonconference line

solely in carrying out forwarding duties at the direction of a shipper
The agreement betvieen carriers which we must consider in this pro

ceeding is the oneactually shawn by the record to be in existence and

which has been implemented by the conference We are not called

upon to consider the rule as written but hich the record shmvs has

never in fact been applied by the conference

The distinction between this nonconference brokerage rule as writ

ten and the rule as applied by the conference was clearly recognized
by the United States Shipping Board Bureau in one of the Earliest

cases in which brokerage practices and activities of conferences were
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considered In In He Gulf Brokerage and Forwarding Agreements
1 U S S B B 533 1936 it wasstated at page 535

If the suggestions here made are followed care should be taken both in the

modification of the conference agreements and in the agreements covering for

warding services to keep brokerage actidties and forwarding activities separate
Although it may be proper to refuse to pay brokerage to any broker who solicits

for a competitor or receives brokerage from a competitor the Department will

not approve agreements nnder which the forwarder whether also a broker or not

wonla refuse to haudle a s a fOl warder shipments as to which routing by a COlll

peting carrier has been specified by the shipper

The following discussion of the nonconference brokerage rule con

siders the effects of the rule as actually applied apd enforced by the
conference

The two nonconference lines which operated in this trade received
in one case approximately 80 percent and in the other case virtually all
their cargoes in this trade through forwarder brokers In the event

the nonconference brokerage rule should be fully enforced it is ap
parent that all brokers and forwarders who handle shipments in this
trade would be forced to elect to 1 serve the conference lines ex

clusively in order to earn brokerage from them 2 serve nonconfer

ence lines only or 3 serve both conference and nonconference lines
and be barred from collecting brokerage from any conference lines
Because of the much greater relatire importance of the income received
as brokerage frOln the conference lines than that received from the
nonconference lines it was the unanimous position of the fonvarder
broker witnesses that their only practical choice would be to refuse to
handle as either fonvarder orbroker any shipments moving on a nOll

conferencevessel
This would lead to the result that nonconference lines vould be fore

closed from obtaining cargo through brokers or forwarders in this
trade The nonconference lines would be faced with the alternatives
of 1 continuing to operate as independents in the trade with sub

stantially reduced carryings 2 withdrawing from the trade or 3

joining the conference To force alternatives 2 or 3 on the non

conferenceMlines was theavowed purpose of the conference in institut

ing theamendment to the rule
Furthermore many shippers who do not retain their own export

department require the use of forwarders in handling their export
shipments Vhile certain of such shippers may now be restricted to

use of conference vessels by reason of having signed exclusive

patronage contracts vith the conference other shipp rs may desire
for individual business reasons to make use of forwarders and ship via
nonconference vessels in this trade Such shippers would by opera
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tion of the 1l011conference brokerage rule as interpreted by the confer
ence witness be deprived of the services of forwarders on their ship
me1lts in this trade

It is clear from the record and admitted by the confere1lce that th

purpose or the nonconference brokerage rule was to reduce or eliminate

nonconference competition primarily Mitsui by forcing such car

riers either to join the conference or to vithdraw from the trade The

question thus presented is whether the Board on the basis or the facts

as developed in this hearing should approve this nonconJerence

brokerage ruJe 8

From the foregoing analysis it is apparent that operation of the

nonconference brokerage rule is inherently and by design discrimina
tory as between carriers and shippers Itwould foreclose a nonconfer

ence line from obtaining cargQe through forwarders in this trade alfd
shiJppers who desire to ship nonconference in this trade would be

deprived or the services of freight forwarders It is prima facie

discriminatory in the s me manner in which the Board and the courts

have founded the dual rate systenl to be prima facie discriminatory
Oontract Rates Tram Pacific Freight Conf 01 Japan 4 F M B 744

1955 Contract Rates JapanjAtlmitic Gulf Freight Oonf 4

F M B 706 1955 Swayne q Hoyt Ltd v U S 300 U So 297

1937 Itwould appear however tllat the ponconrerence brokerage
rule involves black listing of forwarders brokers for their independent
activities as forwarding agents for shippers and embodies some of the

eh racteristics of a secondary boycott Approval by the Board of

such conce ted conduct with consequent exemption from the antitrust

laws must of necessity be subject to the language of the court in

lsbrandtsen 00 v United States 211 Fed 2d 51 D C Cir 1954

which stated at page 57

The condHion upon which such authority is granted is that the agency en

trusted with the duty to protect the public interest scrutinize the agreeIJ ent to

make sure that the conduct thus legalized does not invade tlle prohibitions of the

anti trust laws any more than is necessary to serve the purposes of the regulatory
statute

We find nothing in this record which would justify such prima facie

discrimination and apparent invasion of the prohibitions or the anti

trust laws

We therefore find on the record that the nonc mference brokerage
rule herein considered would be unjustly discriminatory and unfair

8 Section 15 of the Act provides that the Board shall approve an agreement controlling

regulating preventing or destroying competition which is not unjustly discriminatory
orunfair as between carrfers shippers exporte s importers or ports or between exporters
from the Untted States and theirforejgn competitors 1 and that does not operate to the

detriment of the commerce of the United States or is not in violation of thIs Act
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as bebveen carriers and shiplJ ers and would operate to the detriment

OT the foreign commerce of the United States within the meaning of

section 15 of the Act Ve are unable theI efore to grant approval
under section 15 to such rule

We have not considered whether a rule which would merely pro
hibit paynwnt of brokerage to a brolcer who actually solicits for or

Ireceives brokerage paY1nents fl01n a competing nonconference line

would be unjustly discriminatory or unfair as between carriers and

shippers or would operate to the detriment of the commerce of the

United States As indicated by the Board s predecessor in In Re Gulf
Brokerage and Forwarding Agreelnents s ltpra such a rule might
under certain circumstances be shown to be proper and might be

approved
In view of our findings and conclusions it is unnecessary to discuss

or consider whether any portions OT Rule 21 including the amendment

thereto are in violation OT sections 16 or 17 of the Act

For the reasons previously stated respondents may continue in
effect the IJrovisions of Rule 21 whicll prohibit payment of brokerage
or limit payment of brokerage to less than 114 percent pending our

final decision in the investigation we will order as to the lawfulness of

such provisions Ve will disapprove however this nonconference

brokerage rule
An appropriate order will be entered
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No M 77 Sub No 1

ISTHMIAN LINES INC APILICATION TO BAREBOAT CHARTER
GOVERNMENT OWNED DRy CARGO VESSELS

Submitted April 9 1951 Decided April 1951

Board finds and certifies to the Secretary of Commerce that the services

under consideration are required in the public interest that such services

are not adequately served and that privately owned American flag vessels

are not available for charter by private operators on reasonable conditions

and at reasonable rates foruse in such services

Richard W Kurrus for Polarus Steamship Company and American

Tramp Shipowners Association

Francis T Greene and Whitman Knapp for Prudential Steamship
Corp

Ira L Ewers Robert H Duff and William B Ewers for Mathiason

Steamship Corporation and Moore McCormack Lines

Garrett Fuller for West Coast Steamship Company
Odell Kominers and Robert S Hope for Pope Talbot Inc Coast

wise Line and Pacific Far East Line Inc

John Mason and Josiah K Adams for Isthmian Lines Inc

Donald McOleay for Mississippi Shipping Company Inc

John Sheneman and Oharles H Vaughn for Arrow Steamship
Company

Joseph A Klausner for Boston Shipping Corporation
W illifJJm J Lippman for Paroh Steamship Corporation
Ronald A Gapone for United States Lines

Frank B Stone for American Export Lines Inc

John Regan for General Services Administration
Allen O DGlWson as Public Counsel
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REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman THOS
E STAKEM JR JJIembe r

By THE BOARD

This is a proceeding under section 5 e Merchant Ship Sales
Act of 1946 as amended 50 U S C App 1738 e upon the ap
plication of Isthmian Lines Inc Isthmian to bareboat charter

eight victory type war built dry cargo vessels for operation inter
changeably in its berth services Gulf Atlantic lndia Pakistan
and Cey lon and Atlantic Gulf Persian Gulf Hearing was held

on February 25 26 and 27 1957 pursuant to notice published in the
Federal Register on February 9 1957 and oral argument was held

before the exa miner in lieu of briefs An initial decision has been

issued by the examiner and exceptions thereto have been filed
The initialdecision found and concluded

1 That the services under consideration are required in the public
interest

2 That such services aTe not adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services
We agree with these statutory findings Exceptions and arguments

not hereafter discussed have been given consideration and found not

relevant to material issues or not supported by the evidence
Isthmian presently operates 24 owned United States flag C3 type

vessels and one time chartered United States flag Liberty vessel in
five services two of these being the services for which it applies for the

eight vessels
a Gulf Atlantic India Pakistan and Ceylon and

b Atlantic Gulf PersianGulf
Both of these services are on essential Trade Route No 18 Upon

reopening of the Suez Canal each service will include c lls at eastern

Mediterranean ports and fullservice to Red Sea ports will be resumed
Four owned ships are presently used in each service and a frequency
of about one sailing per month is being maintained Prior to the

1The Isthmian application was heard and the initial decision was issued in Docket
No M 77 PrudentiaZ Steamship Corp et aZ Applications to Charter Dry CarJo Ves

sels wherein other applications were also considered By order dated April 9 1957 the

Board severed the Isthmian application from the other applications in Docket No 11 77
designated the Isthmian application proceeding as Docket No 11 77 Sub No 1 and

stated that said proceeding stands submitted to the Board for final decision 1 he pro

ceeding in Docket No 11 77 with respect to the other applications has been reopenecl
for additional hearings and issuance of another initial decision
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closing ofthe Suez Canal and certain adjustments made in scheduling
Isthmian had averaged in the years 1952 through 1956 approximately
18 sailings per year in the Gulf Atlantic India Pakistan and Ceylon
service and 17 sailings in the Atlantic Gulf Persian Gulf service
Additional turnaround time resulting from the Suez closing the un

availability of chartered ships previously used and an American
Bureau of Shipping requirement for strapping of vessels have con

tributed to the reduction in sailing frequency on these services Isth
mian desires to increase the frequency in each service to 24 sailings per
year by the addition of the eight vessels under consideration

The record shows that applicant has endeavored to obtain suitable
vessels for use in these services since December 1956 but has been un

successful Victory vessels or other fast vessels are required to main
tain these berth services and applicant has been able to secure only one

American flag Liberty ship which waschartered for oneround voyage
only One privately owned vessel under bareboat charter for 2 years
had been operated in these services until the recent expiration of the
charter when Isthmian was unable to renew it This vessel has been
replaced by a vessel withdrawn from Isthmian s Atlantic Gulf
Pacific Far East service

In the middle of 1956 Isthmian discontinued its eastbound round
the wor ld service and established a new service from Atlantic Gulf
and Pacific ports to the Far East Inconnection with thisnew service
it charters out certain of its vessels to its parent company States Ma
rine Lines but the evidence shows that while four ships are so char
tered Isthmian has chartered foul vessels from States Marine There

appears to have been no diminution of ships available to Isthmian by
virtue of such chartering and nothing in the record indicates that
Government ownedvessels will replace tonnage chartered out to States
Marine Isthmian s witness testified that this service would continue
to require the eight privately owned vessels now providing the service
as well as the eight Government owned chartered vessels He also
testified that when the vessels in this service again use the Suez Canal
the same frequency of service can be maintained with only seven

privately owned vessels and the eight Government owned chartered
vessels One of the company s privately owned vessels could then be
returned to the Atlantic Gulf Pacific Far East service

Applicant s vessels in these services have been sailing outbound

fully loaded since July 1956 and there is a continuingbacklog ofc rg9
Offerings in excess of 150 000 tons of cargo for berth line carriers have
been declined recently for lack of vessel space and applicants wit
less estimated that there has been an increase in commercial offerirgs
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in these services ofapproximately 50 percent in recent months Char

ter of these Government owned vessels would further aid in the home

ward carriage of strategic materials such as manganese and other

ores moving from India

The services for which applicant desires to use the Government
owned vessels are on a trade route declared essential by the Maritime

Administrator under section 211 of the Merchant Marine Act 1936

The services clearly are in the public interest

The record shows that there is a need for additional sailings in these

services that applicant s vessels have been sailing full for at least 6

months that firm offerings in excess of 150 000 tons of cargo recently
have been declined for lack of vessel space and hat there is a continu

ing backlog of cargoes to be moved The record fully supports a

finding that the services herein considered are not adequately served
The record further indicates that applicant has been unable to find

privately owned American flag vessels available for charter on reason

able conditions and at reasonable rates for use in these services

FINDINGS CERTlnCATION AND RECOMMENDATIONS

On the basis of the recor developed the Board finds and hereby
certifies to the Secretary of Commerce 2

1 That the services considered are required in the public interest

2 That such services are not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions andat reason

able rates for use in such services

The Board recommends to the Secretary of Commerce that the fol

lowing restrictions and conditions are necessary or appropriate to

protect the public interest in respect of any such charter and to pro

tect privately owned vessels against competition from chartered
vessels

1 In accordance with the revised charter basis announced by the

Maritime Administrator on February 14 1957 provision should be

made for the Government to pay out of the vessel operations revolv

ing fund subject to the availability of funds the expenses of break

out and lay up provided the charterer assumes the obligation to pay

charter hire at the existing basic rate for a period of 18 months for

By Department Order No 117 amended Section 6 01 subsection 2 paragraphs 1

and 2 the Secretary of Commerce has delegated his authority under the Merchant

Ship Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such

delegation references herein to the Secretary of Commerce are also directed to the Mari

time Administrator
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Victory type ships or 24 months for Liberty type ships The Secre
tary of Commerce shall have the right to terminate on 15 days notice
or on shorter notice in the event of emergency or to comply with a

finding of the Federal Maritime Board when anpual review is made

pursuant to section 5 e of the Merchant Ship Sales Act of 1946 as

amended 50 U S C App 1738 e In the event of such cancella

tion by the Government charterer s obiigation to pay further charter
hire shall cease In the event charterer terminates the charter prior
to expiration of the full charter period charterer shall be liable for
thepayment of hire for the fullcharter period

2 That the charter hire be a fixed sum in an amount determined
to be consistent with the policies of the Merchant Ship Sales Act of
1946 as amended and not less than the prevailing world market char

ter rate for similar vessels for similar use and that additional charter
hire based on earnings above 10 percent of capital necessarilr em

ployed be fixed as provided in section 709 of the Merchant Marine Act
of 1936 and

3 That for the term of any charter granted hereunder the char
terer be required so long as applicant s vessels are not using the Suez
Canal to maintain and operate at least eight privately owned Ameri

can flag ve sels in these services and for any period during which

charterer s vessels use the Suez Canal to maintain and operate at least

seven privately owned merican flag vess ls in these services
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No 792

AGREEMENT AND PRACTICES PERTAINING TO LIMITATION ON MEMBER

SHIP PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT No 5200

Submitted March 14 1957 Decided April 25 1957

Agreement to impose condition on admission to conference membership that

applicant withdraw from litigation before the Board in which applicant s

pusition is opposed to position of conference found to be a new agreement
or modification to an agreement effectuated prior to approval in violation

of section 15 of the Shipping Act 1916

Leonard G James for respondents
Alan F Wohlstetter for Mitsui Steamship Co Ltd

Edward Aptaker as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

TRos E STAKEM JR Member

By THE BOARD

This is an investigation undertaken on he Board s own motion for

the pUFPose of determining whether respondents Pacific Coast Euro

pean Conference the conference and its member lines 1 have vio

lated section 15 of the Shipping Act 1916 the Act 2 in imposing a

1 See appendix
Section 15 provides
That every common carrier by water or other person subject to this Act shall file

Immediately with the board a true copy or if oral a true and complete memorandum
of every agreement with another such carrier or other person subject to this Act or

modification or cancellation thereof to which it may be a party or co form in whole or

in part fixing or regulating transportation rates or fares giving or receiving special
rates accommodations or other special privileges or advantages controlling regulating
preventing or destroying competition pooling or apportioning earnings losses or traffic

allotting ports or restricting or otherwise regulating the number and character of sailings

between ports limiting or regulating in any war the volume or character of freight or

passenger traffic to be carried or in any manner providing for an exclusive preferential
or cooperative working arrangement The term ageement in this section includes under

standings conferences and other arrangements
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condition on the admission of Mitsui Steamship CO 1 Ltd Mitsui
to conference membership The Board s order of April 5 1956 di
rected respondents to show cause why the Board should not

1 Find that the carrying out by the conference of its agreement
without Board approval to admit Mitsui to conference membership
on condition that it withdraw from certain proceedings pending be
fore the Board in which its position is opposed to that of the con

ference is a violation ofsection 15 of th Act
2 Find that the agreement to impose such condition should not be

approved since it is unjustly discriminatory or unfair as between ar

riers or detrimental to the commerce of the United States within the

meaning ofsection 15 of the Act

3 Order the condition to be cancelled by the conference

Hearing was held before an examiner in San Francisco on August
6 and 7 1956 and a recommended decision in the matter was served
on December 7 1956

The examiner found that the agreement to admit Mitsui to mem

bership in the conference on condition that Mitsui withdraw from
certain proceedings pending before the Board in which Mitsui s posi
tion is opposed to that of the conference a waswithin the authority
of the approved conference basic agreement b wasnot a new agree
ment or amendment to an agreement within the purview of section
15 of the Act which would require approval by the Board beforebeing
effectuated and c the carrying out ofsuch agreement wasnot shown
to have been in violation of section 15 The examiner further found
that the agreement was not shown to be unjustly discriminatory or

The Board may by order disapprove cancel or modify any agreement or any modifica

tion or cancellation thereof whether or not previously approved by it that it finds to be
unjustly discriminatory or unfair as between carriers shippers exporters Importers or

ports or between exporters from the United States and their foreign competitors or to

operate to the detriment of the commerce of the United Stat s or to be in violation of

this Act and shall approve all other agreements modifications or cancellations
Agreements existing at the time of the organization of the board shall be lawful until

disapproved by the board It shall be unlawful to carry out any agreement orany portion
thereof disapproved by the board

All agreementst modifications or cancellatIons made after the organization of the board

shall be lawful only when and as long as approved by the board and before approval
or after disapproval it shall be unlawful to carry out in whole or in part directly
or indIrectly any such agreement niodification or cancellation

Every agreement modification or cancellation lawful under this section shall be
excepted from the provision of the Act approved July second eighteen hundred and ninety
entitled An Act to protect trade and commerce against unlawful restraints and monopo

llesand amendments and acts supplementary thereto and the provisions of sectIons
seventy three to seventy seven both inclusive of the Act approved August twenty seventh

eighteen hundred and ninety four entitled An Act to reduce taxation to provide revenue

for the Government and for other purposes and amendments and acts supplementary
thereto

Whoever violates any provision of this section shall be liable to a penalty of 1 000
for each day such vIolation continues to be recovered by the United States in a civil
action
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unfair as between carriers or detrimental to the commerce of the
United States within the meaning of section 15 and that the agree
ment has been cancelled thereby rendering all ISsues in the proceed
ing moot He recommended that the proceeding be discontinued

Public Counsel has filed exceptions to the recommended decision

Contentions of the parties or requested findings not discussed in this

report nor reflected in our findings have been considered and found
not related to material issues or not supported by the evidence

FINDINGS OF FACT

1 The conference is a voluntary association of common carriers by
water operating from ports on the Pacific coast of the United States
to ports in Europe pursuant to its basic conference agreement No
5200 which ha been approved under section 15 of the Act

2 Mitsui ris la common carrier by water It entered this trade in

September 1953 and operated an independent service until it was ad
mitted to membership in the conference effective February 1 1956

3 On August 18 1955 Mitsui announced its intention to apply for

membership in the conference without departing from the positions
advocated by it in proceedings then pending before the Board At
the til1e both Mitsui and the conference were parties to proceedings
pending beforethe Board in which Mitsui took positions substantially
contrary to the positions of the conference Docket Nos 764 767
773 3

a In Docket Nos 764 773 a complaint proceeding Mitsui took the position that the
shippers exclusive patronage contract used by this conference did not cover shipments
of goods sold by contract signatory shippers on f o b or f a s terms and that such an

interpretation by the conference was in violation of the Act and had been effectuated
without Board approval in violation of section 15 The conference took Board approval
in an opposite position arguing that such Interpretation ot its shippers exclusive patronage
contract was lawful and was not anew agreement or amendment to an agreement within
the purview of section 15 The Board found and concluded that this conference s interpre
tation of its shippers eXclusive patronage contract was a new agreement or amendment
to an agreement within the purview of section 15 of the Act that such interpretation had
never been filed with and approved by the Board and that this conference had effectuated
such agreement without Board approval in violation ot section 15 Mitsui Steamsh f 00
v Anglo Oanadian Shipping 00 5 F M B 74 1956

In Docket No 767 an investigation instituted on the Board s own motion Mitsui mter
vened and contended that a new amendment to this conference s tariff rule on brokerage
which limited payment of brokerage to brokers who solicited for conference lines only
was unlawful and had been effectuated without Board approval In violation of section
15 This conference took an opposite position arguing that since the approved basic
agreement contained a provision permitting the conference to make rules and regulations
pertaining to brokerage that the new amendment to the brokerage rule was within the

scope of authority in the approved basic agreement and did not require separate approval
under section 15 The Board rejected the conference contention and held that the amend
ment to the tariffwas a new agreement or amendment to an agreement within the purview
of section 15 that the amendment was not within the scope of authority of the approved
basic agreement and that such agreement had been effectuated by this conference before
Board approval in violation of section HS Pacific Ooas European Oont Paymenl 01
Brokerage 4 F M B 696 1955
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4 On November 30 1955 Mitsui made formal application for con

ference membership supplying the details of information called for

in the conference s regular membership application form and re

quested the conference to arrange for membership to become effective

commencing with the loading or Mitsui s MS Hodakasan Maru about

February 3 1956 This standard membership application form has

been in effect and used by the conference for a number of years A

copy of the completed application was supplied to the Board

5 Mitsui s application was first considered on December 14 1955

by the conference Advisory Committee which handles matters of l

more than mere routine value to the conference On this date fol r

lowing the Advisory Committee meeting the conference chairman ad

vised Mitsui by night letter thatthe

Committee unanimously views Mitsui s continuation as a party to litigation
before Federal Maritime Board constitutes an illogical and untenable situation

Therefore committee urgently request that you reconsider your position and

that conference be given an undertaking that Mitsui will withdraw from such

litigation in order not endanger favorable action on its application at Special
Conference Meeting convening Friday December 16th

Mitsui replied by telegram requesting the conference to consider at the

December 16th meeting its application as then filed stating that its

application complied in all particulars with the application form fur

nished by the conference and accordingly thatMitsui expected prompt
and favorable action on its application

6 The full conference considered the application on December 16

1955 and on that date advised Mitsui and the Board that the confer

ence had adopted the following resolution

Resolved that Mitsui Steamship Co Ltd be admitted to membership pursuant
to its application of November 30 1955 to become effective February 1 1956 and

upon receipt by the Conference office of satisfactory information that Mitsui has

withdrawn from pending litigation in which its position is opposed to that of the

Conference

On December 21 1956 Mitsui sent the following letter to the Board

The Mitsui Steamship Co Ltd on November 30 1955 filed an application for

membership inthe Pacific Coast European Conference

By telegram dated December 16 1955 confirmed by letter of the same date

the Mitsui Line was advised that at a special Conference meeting held on Decem

ber 16 1955 the following resolution had been adopted
RESOLVED THAT MITSUI STEAMSHIP COMPANY LTD BE ADMIT

TED TO MEMBERSHIP PURSUANT TO ITS APPLICATION OF NOVEM

BER 30 1955 TO BECOME EFFECTIVE FEBRUARY 1 1956 AND UPON

RECEIPT BY THE CONFERENCE OFFICE OF SATISFACTORY INFOR

MATION THAT MITSUI HAS WITHDRAWN FROM PENDING LITIGA

TION IN WHICH ITS POSITION IS OPPOSED TO THAT OF THE

CONFERENCE
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Accordingly the Mitsui Line withdraws from various litigation pending before
the Federal Maritime Board in which its position may be opposed to that of the

Pacific Coast European Conference

Two days later the conference chairman by letter with a copy to
the Board advised Mitsui that its action of December 21 was

considered satisfactory information that Mitsui Line has withdrawn from liti

gation inwhich its position is opposed to that of the Conference

and that

In order to make Mitsui Line s admission effective as of February 1 1956
date requested by Mitsui it will be necessary for a representative of Mitsui

to sign a counterpart of the Conference Agreement and to deposit with this
office an admission fee in the amount of 1 000 00 as required by Articles 10
and 11 of the Conference Agreement

7 On December 28 1955 the Board s Regulation Office informed
the conference and Mitsui that it considered the agreement among
the member lines adopting the condition on Mitsui s admission to the
conference and Mitsui s acceptance of such condition to be a new

agreement or amendment to an agreement within the purview of sec

tion 15 of the Act and that such agreement should be approved by
the Board beforebeing made effective

8 On January 7 1956 the conference informed the Regulation
Office and Mitsui that it was unable to concur in the view of the

Regulation Office that the agreement is within the purview of section
15 and that

Since Mitsui Line has now met the qualification and placed itself on equal
terms with the present members it is fully qualified for membership under the
Conference agreement and has been admitted effective as of February 1 1956

9 By letter of March 5 1956 the Board wrote to the conference
stating

At this time and without a hearing the Board is of the view that the condi
tion may not be a just and reasonable cause within the meaning of Section
10 of your basic Conference Agreement for denial of membership and that it
further may be unjustly discriminatory or unfair as between carriers and oper
ate to the detriment of the commerce of the United Statse

You are therefore notified that unless you withdraw the above mentioned
condition on Mitsui s membership in your Conference within twenty days of

receipt of this letter the Board will institute a proceeding on its own motion
to determine after opportunity for hearing whether such condition to member
ship is within your basic agreement and is unjustly discriminatory or unfair
as between carriers or operates to thedetriment of the commerce of the United
States or willtake such other action as may be available to it

10 On the same date the Board informed Mitsui and the con

ference that Mitsui s letter of December 21 1955 withdrawing from
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certain litigation did not comply with the withdrawal procedure set

forth in the Board s Rules of Practice and Procedure particularly
Rule 6 c thereof

11 On March 23 1956 the conference replied to the Board s letter
of March 5 1956 stating that it felt that the admission of Mitsui was

proper in all respects and that it disagreed with the position stated in
the Board s letter of farch 5 1956 Mitsui by letter to the confer
ence dated March 22 1956 stated that it considered the conference s

letter of March 23 1956 to the Board as being inaccurate in several

respects and not responsive to the Board s letter of March 5 and
stated that Mitsui s withdrawal from the litigation referred to could
not be characterized as voluntary

12 Further concerning the Board s letter of March 5 1956 to the
conference the conference on April 2 1956 telegraphed the Board
that it believed the matter might be worked out amicably among the

parties and that withdrawal of the condition referred to would be
further considered by the conference as soon as possible Berore such
consideration was given and between April 2 and April 5 1956 the
Chief of the Regulation Office telephoned the conference chairman

by direction of the Board and informed the conference 1 that its
communications on the subject were not considered satisfactory 2
that an order had been adopted directing the conference to show
cause why the carrying out of the condition was not violative of
section 15 and why the Board should not disapprove it as being an

agreement imposing conditions unjustly discriminatory or ullfair
as between carriers or operating to the detriment of the commerce

of the United States and 3 that the order would not be served if
the condition was cancelled prior to close of business in Washington
by April 10 1956

13 On April 9 1956 at a special meeting of the conference the
conference again considered the matter A vote was taken on the

following motion

That the Conference suspend the condition imposed on the admission of

Mitsui Line pending a determination by the Federal Maritime Board of whether
such condition constitutes a Section 15 Agreement or is within the scope of

Article 10 of the Conference Agreement covering admission of new members

This motion failed to carry and the conference then voted upon
the following motion

That the following message be dispatched by Chairman McArt to the Federal
Maritime Board Washington

The Pacific Coast European Conference although not conceding that the
condition under which the Mitsui Line was admitted to membership consti
tutes an Agreement under Section 15 or is violative thereof is willing to rescind
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said action and hereby cancels the condition under which Mitsui was or is to

withdraw from litigation pending hefore the Federal Maritime Board and in

volving this Conference

This second motion was defeated and on another vote by secret
ballot the first motion was passed and forwarded to the Board

14 The conference action ofApril 9 1956 suspending the condition
was not considered by the Board as being in compliance with its
request of arch 5 1956 to withdraw the condition to Mitsui s mem

bership in the conference and on April 13 1956 the Board served its
show cause order of April 5 1956 initiating this proceeding

15 On May 16 1956 oral argument was held before the Board in
Docket Nos 764 773 which was one of the proceedings from which

itsui had been required to withdraw by the conference as a condition
to membership Counsel for Mitsui participated in this argument to
a very limited degree only As a result of the activities of counsel
for itsui in appearing at the oral argument as well as iitsui s

actions in coimection with the instant proceeding the conference at

meetings on June 5 6 and 7 1956 adopted the following motion

That Conference Chairman and Conference Counsel be directed to prepare
and send to Mitsui Line s representative in New York a letter requesting them
to refile their notice of withdrawal from pending cases in which they have
opposed the Conference s position such notice to be submitted to the Board in
accordance with the contents of the Board s letter of March 5 1956 to Mitsui
Line and a copy thereof to be furnished the Conference office

Be it further Resolved That a copy of this resolution be furnished the Fed

eral Maritime Board at its offices in Washington D C and to Mitsui Line

No copy of this resolution was at that time forwarded to the Board 4

16 On June 8 1956 the conference wrote to itsui notifying it
of the foregoing motion and further stating

Pursuant to the motion this letter is a request to you to s1tbmit to the FederaZ
Maritime Board as promptly as possible your withdrawal in proper proceduraZ
form from the cases now pending before the Board in which your position
has been opposed to that of the other Oonference members I also request that

your sic furnish a copy of your withdrawal to this office

It is considered that withdrawal of Mitsui from these cases will serve the
best interest of all Conference members in the outcome of these proceedings
Hence in behalf of the Conference members I urge that y01t take every step
to discontinue immediately Y01tr participation in these cases against the Oon
ference of which ycu are now a member Prompt action on your part to ac

complish such withdrawal will help to terminate the uncertainty with regard
to your membership which has been the subject of allegations of Federal Mari
time Board officials Itwill also terminate conflicting statements between your
agents and your counsel in which the former have indicated your withdrawal

Copy of tbis resolution was received as partof tbe conference minutes by the Regulation
Office of the Board three months later August 8 1956 one day after tbe bearIng In tbis
proceeding bad concluded
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from opposition to the Conference incontrast to continuing opposition expressed

by your counsel The welfare of all concerned would seem to depend upon

your clarifying your position in these cases at the earliest possible moment

emphasis added

No copy of this letter to Mitsui was forwarded to the Board

17 On June 21 1956 Mitsui replied to the conference s letter of

June 8 1956 stating that it shared the objective of the conference

to terminate the litigation referred to desired specific guidance as to

procedure and suggested that the conference s counsel be requested to

submit for Mitsui s action a draIt of a withdrawal from such pro

ceedings
No copy of this letter was forwarded to the Board

18 The record does not show whether the requested guidance was

furnished but on June 29 1956 Mitsui filed motions in Docket Nos

767 764 and 773 for termination of the proceedings with respect to it

InDocket No 767 the motion wasgranted by the Board s order ofJuly
30 1956 In Docket Nos 764 and 773 consolidated the motion to

terminate was received by the Board on the same day its final report
in these cases was served June 29 1956 the Board having made its

decision in the consolidated proceeding on June 8 1956 The motion

to terminate was therefore considered moot

19 On July 12 1956 the conference issued a call for a special meet

ing for July 17 1956 in which item No 1 was to be a vote on a resolu

tion regarding Mitsui s membership At the meeting the following
resolution wasput to a vote

Whereas Mitsui Line having been admitted to membership in the Pacific Coast

European Conference effective as of February 1 1956 conditioned upon the

taking of such action satisfactory to the Conference as might be necessary to

effect its withdrawal from proceedings before the Federal Maritime Board in

which its position was opposed to that of the Conference and

Whereas Mitsui has filed motions with the Board in accordance with the

contents of the Board s letter to Mitsui dated March 5 1956 said motions

copies attached requesting the Board to terminate the proceedings in Dockets

764 and 773 and Docket 767 with respect to Mitsui

Now therefore be it Resolved That the Conference hereby records that the

condition imposed upon Mitsui s membership has been fulfilled and said con

dition is no longer of any force or effect and

Be it further Resolved That a copy of this resolution be furnished the

Federal Maritime Board at its offices in Washington D C and to Mitsui Line

This resolution failed to pass and the conference then passed the

following motion

Itis resolved that the condition imposed upon Mitsui s membership is hereby

cancelled and that it is further resolved that a copy of this resolution be

furnished the Federal Maritime Board at its offices inWashington D C and to

Mitsui Line
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By letter of July 25 1956 the motion was communicated to the

Board

20 The only provision in the basic conference agreement which

refers to requirements of admission to conference membership are

Articles 10 and 11 which state

Article 10 MEMBERSHIP Any person firm or corporation regularly operat

ing or giving substantial and reliable evidence of intention to operate regu

larly as a common carrier by water in the trade overed by this Agreement
may become a member of the Conference upon the agreement of the parties as

provided in Article 8 and by affixing his their or its signature hereto or to a

counterpart hereof No eligible applicant shall be denied membership except
for just and reasonable cause and no membership shall become effective until

notice thereof has been sent to the governmental agency charged with the ad

ministration of Section 15 of the U S Shipping Act 1916 as amended

Article 11 Each person firm or corporation exclusive of present member

Ship or associate membership shall at the time of admission deposit with the

Conference the sum of One Thousand Dollars 1 000 00 as an admission fee

21 Article 14 of the basic agreement provides that

If in the opinion of the Conference members failure to observe the Confer

ence Agreement or Conference rules regulations or tariffs in a particular case

Or cumulatively jeopardizes the accomplishment of the basic purposes of this

Agreement the offending party may be expelled from the Conference

and that

No expulsion shall become effective until and unless notice thereof with a

detailed statement of the reason or reasons therefor and the record vote of the

member lines thereon shall have been mailed to the governmental agency

charged with the administration of Section 15 of the United States Shipping
Act 1916 as amended

22 There is nothing in the approved basic agreement which states

that a carrier otherwise qualified must discontinue any litigation
opposed to a position of the conference and there is nothing in the

standard application for membership which indicates such a condi

tion on membership
23 At the hearing the conference chairman appeared as a witness

and presented the position of the conference as follows

a AdmisSion of new members must always be on exactly equal terms

with all other members If Mitsui had been admitted while continuing its

position in oppOSition to the conference position in respect to the F O B and

F A S shipments in Docket Nos 764 773 and the payment of brokerage in

Docket No 767 Mitsui s position would be quite different from that of the

other members

b No member line may sue the conference in connection with any matter

which bas been agreed to bY the conference and no member line may file a
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complaint against the conference with a regulatory agency such as the Federal

Maritime Board If any member line filed a complaint before the Board it

would have to withdraw from membership in the conference The basis for

this is that member liJes must conform to the practices and activities which
are agreed to by the conference as provided in Articles 1 and 2 of the basic

agreement which read as follows

1 This Agreement covers the establishment regulation and maintenance of

agreed rates and charges for or in connection with the transportation of all

cargoes in vessels owned controlled chartered and or operated by the parties
hereto in the trade covered by this Agreement and brokerage tariffs and other

matters directly relating thereto members being bound to the maintenance as

between themselves of uniform freight rates and practices as agreed upon from

time to time

2 No party hereto shall engage directly or indirectly inthe aforementioned

transportation under terms conditions and or rates different from those agreed
upon by and betweenthe members hereto

c The purpose of imposing the condition on Mitsui s admission to the con

ference was to put Mitsui on the same basis as all other members bound by
the decisions and thereby bound by the position of all other members The

only other course would have been to refuse membership to Mitsui

d It was the desire of the conference to dispose of the litigation referred

to since the effect on the conference of having one member suing the rest of

the members in matters of such high importance to the conference as those

involved insuch litigation would create an intolerable situation

e IfMitsui had become a member of the conference without withdrawing
from such litigation it would have continued to litigate its position therein

against the conference a privilege no member has since on becoming a con

ference member a line gives up any right to take independent action with

respect to rates tariff rules or whatever it may be under the conference agree

ment as all members agree to be bound by the decisions of the conference

24 The record shows that Mitsui fully complied with and gave
satisfactory answers to all questions asked in the standard applica
tion form including the answer that We have made no cargo
commitments for carriage beyond February 1st 1956 which are at
variance with Conference rates terms or conditions Mitsui signed
the basic conference agreement whereby itagreed not to engage

directly or indirectly in the aforementioned transportation under

terms conditions andlor rates different from those agreed upon by and
between the members hereto There is nothing in the record to

show that 1itsui would have failed to live up to such agreoment
even with respect to matters wherein Mitsui had taken a position
before the Board contrary to the position of the conference The

conference chairman testified that he had nothing to indicate that
Mitsui would have done other than honor the conference interpreta
tion of the shippers rate agreement with respect to f o b and

f la s shipments
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ISSUES

The issues raised by the show cause order are as follows

1 Was the agreement of the conference lines to admit Mitsui to

conference rp embership on condition that it wi hdraw from certain

proceedings before the Board in which its position was opposed to

that of the conference an agreement ormodification of an agreement
requiring Board approval prior to its effectuation and if so was

the agreement effectuated without Board approval in violation of
section 15 of the Act

2 Was said condition on Mitsui s admission to membership un

justly discriminatory or unfair as between carriers or detrimental

to the commerce of the United States within the meaning of section

15 of the Act

3 Should the Board order the condition cancelled by the con

ference

Oontentions of the parties Respondents counsel contends that
the agreement imposing this condition on Mitsui s admission to the
conference is not one requiring separate approval by the Board
under section 15 of the Act that the action affected Mitsui Solely
as a conference member and concerned only intraconference relation

ships that the sole purpose was to place Mitsui on equal terms with
the other members that the action was a decision within the scope
of the approved basic conference agreement and that the condition
was not unjustly discriminatory or unfair as between carriers or

detrimental to the commerce of the United States
Respondents counsel further states that the legislative history of

the Act shows that section 15 was never intended to authorize or

require administrativeapproval by the Board of conference tules
regulations activities practices decisions or any concerted action
other than conference agreements under which the carriers propose
to be governed in the activities expressly enumerated in section 15
and that the activities of conferences themselves are not intended by
that section to be subject to prior administrative approval

Respondents counsel contends that since the basic conference agree
ment provides that all members shall abide by the rules and regula
tions of the conference including such matters as the conference
considers necessary ordesirable to further the ends of the conference
as set forth herein the conference could not lawfully admit Mitsui
without such a condition that the Board and its predecessors have

permitted conferences to impose as a condition on membership that

applicants withdraw from any contractua1 commitments they may
have upon rates terms and oonditions different from those agreed
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upon by the conference lines citing Application of G B Thorden

for Oonference Membership 2 U S M C 77 1939 and that this
condition on Mitsui s admission to the conference is such a condition

Counsel for respondents further contends that continued opposition
by Mitsui on the vital matters involved in Docket Nos 767 and

764 773 would have been just and reasonable cause under Article
10 of the conference agreement for denial of membership and that
to permit Mitsui to receive the benefit of open conference discussions

with respect to the conference s defense of cases in which Mitsui
was opposed to the conference would have been an intolerable

situation

Counsel for respondents finally states that the Board had charac

terized conferences as voluntary associations that it has been

judicially settled tli8lt a voluntary association may place conditions

on membership necessary to preserve the association and its objec
tives and that membership has been considered by the courts as a

privilege which the voluntary association may accord or withhold

at its pleasure and the courts have decided not to mterfere to compel
the admission of a person not regularly elected

Mitsui took no pQsition on the issues

Public Counsel contends that the condition on Mitsui s membership
is a sufficiently important and unorthodox matter as to constitute a

section 15 agreement which requires specific filing with and approval
by the Board and since there has been no Board approval effectu

ation by theconference has heenviolative of section 15

Public Counsel states that there is nothing in the approved basic

agreement which authorizes the imposition of the condition that

nothing in the historical practice of the conference contemplated
the imposition of the condition that it has been the consistent

pollcy of the Board th8lt common carriers must be free to join con

ferences and that if conference agreements are unreasonably ex

clusory they must be dis pproved
It is the contention of Public counsel that the condition imposed

on MitsUI S admission to the conference introduces an entirely new

scherneof membership standards not embodied in the basic agreement
aIld that the Board has authority to determine as a matter of law

whether an agreement between carriers has been authorized by an

approvedbasic agreement
Publi Councel states that the agreement has been effectuated with

out Board approval in viol tion of section 15 that such violation has

been consciously flagrant and deliberate and that respondents should

be penalized as provided by section 15
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DISCUSSION AND CoNCLUSIONS

We consider first the question of whether the agreement between

the member lines of this conference to impose upon Mitsui as a pre

requisite to its admission 00 conference membership the condition that
it withdraw from litigation pending before this Board wherein Mit
sui s position was opposed to that of the conference is an agreement
or modification to an agreement which requires filing with and ap
proval by the Board under section 15 of the Act

If the imposition of the condition is an agreement or modification

to an agreement
1 fixing or regulating transportation rates or fares or

2 giving or receiving special rates accommodations orother spe
cial privileges or advantages or

3 controlling regulating preventing or destroying competition
or

4 pooling r apportioning earnings losses or traffic or

5 allotting ports or restricting or otherwise regulating the num

ber and character ofsailings between ports or
0

6 limiting or regulating in any way the volume or character of

freight or passenger traffic to be carried or

7 in any manner providing for an exclusive preferential or co

operative working arrangement
then it must under section 15 of the Act be filed with and approved
by the Board prior to effectuation

The questions ofwhether the Board may under section 15 approve
such agreement is irrelevant to this question and will be discussed

separately hereafter

We feel that the agreement to impose this condition on Mitsui s

admission to conference memberShip is clearly an agreement Qr modi

fication to an agreement controlling regulating preventing or de

stroying competition and a preferential or cooperative working ar

rangement within the meaning of section 15
Under conference agreements competing carriers in a particular

trade fix and establish uniform rates and charges for transportation
and uniform rates and charges for brokerage payments abide by uni

form tariff rules and regulations and establish uniform rules and

r gulations for carrying out the provisions of the conference agree
ment Such conference agreements have been recognized by Congress
as necessary and desirable in order to maintain stability of rates and

adequacy of service in our foreign commerce Congress has pro
vided therefore that the Board may under the authority of and in

accordance with the provisions of section 15 of the Act approve agree
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ments between carriers and thereby exempt such agreements from the
operations of the antitrust laws

Where concerted action under conference agreements is approved
by the Board it is apparent that the degree to which common carriers

operating in the trade are free to enter the conference and operate
under the conference system vitally affects the extent to which con

ference agreements control and regulate competition The Board has

consistently recognized that admission or nOIiadmission of an appli
cant to conference membership directly affects the competitive condi
tions in aparticular trade

The Board s predecessor has stated that

the failure to admit complainant to conference membership including partici
pation in shippers contracts entered into pursuant to said agreement resulted
in the agreement and contracts being uIijustly discriminatory and unfair as

between complainant and defendants thus subjecting the agr ement to dis

approval or modification under section 15 of the Shipping Act 1916 as amende

Sprague S S Agency Inc v A S IVaran8 Rederi 2 U S M C 72 76 1939

To the same effect see also Phelp8 Bro8 00 Inc v 008ulich
Societa Etc 1 U S M C 634 1937 Waterman S S Oorp v

Arnold Bernstein Line 2 U S M C 238 1939 0f8mopolitan Line
v Black Diamond Lines Inc 2 U S M C 321 1940 Blaok Dia
mond S S Corp v Oie M tmeBelge Lloyd B S A 2 U S M C
755 1946

The Board and its predecessQrs have consistently treated conditions

effecting admission to conference membership as agreements or modi
fications to agreements which require approval or disapproval under
the provisions of section 15 ofthe Act Casescited in previous para
graph and Paoific Ooast European Oonference 3 U S M C 11

1948

Paoific Ooast European Oonference supra is particularly appli
cable to this problem because it clearly indicates a that the Mari
time Commission and this confer nce itself have recognized that im

position of conditions on ad ission to membership are agreements or

modifications to an agreement which are required to be filed with and

approved by the BOtrd under section 15 b that in fact agreements
by this conference imposing conditions on admission to membership
have been filed for appro al under section 15 and c that under the

authority of section 15 the Commission required this conference to

modify its agreement pertaining to conditions on admission of new

members The decision in that case state at page 12

This is an investigation instituted upon our own motion to determine 1

whether a proposed mO 1 iication Agreement No 52 2 to ArtiCle 11 Of Pacific
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Coast European Conference Agreement Agreement No 5200 increasing the

admission fee of members from 250 to 5 000 should be approved 2

whether Agreement No 5200 should be cancelled or modified because of the

restrictions contained in Article 10 thereof which limited admission to the

conference to those persons firms or corporations regularly engaged as common
carriers by water in the trade covered by the agreement l III emphasis
added

The Commission found the increase in admission fee item 1
above was so high as to be unjustly discriminatory and detrimental
to the commerce of the United States and disapproved Agreement
52002 as to item 2 above the Commission stated at page 12

Since the hearings respondents filed and the Commission approved Agree
ment No 52004which modified Article 10 by eliminating the restriction men

tioned above so that common carriers regularly engaged or giving substantial
and reliable evidence f intention of operating regularly inthe trade may qualify
for membership in the conference That issue will not be considered further 1S

The record further shows that a modification to Article 11 which
would increase the admission fee to this conference from 250 to

1 000 was filed with the Board by this conference for approval as

Agreement No 520010 and was approved by the Board on 1ay
17 1949

We think that the addition of a llew condition on admission to

membership in the conference is as much a modification of the con
ference agreement as the changing of a condition already written
into spch agreement In both situatiollS the agreement is modified
to the extent that conditions for admission to membership are changed

The condition imposed on 1itsui s admission to the conference
forced Mitsui to either a continue as a party in litigation before the
Board wherein its position was opposed to that of the conference
and thereby be denied admission to conference membership or b
withdraw from such litigation and thereby qualify for conference

15 In recognition of the fact that restrictions on conference membership will have a real
effect on competition in a trade the Board and its predecessors have repeatedly r fused to
approve conditions and restrictions on membership other than such a requiremen t of oper
ating or giving intention to operate regularly in the trade See cases citcd 8upra
In the Black Diamond case at page 759 the Commission stated

A proper clause for the admission of new members in line with the clanse insisttc upon
by us In new lgreements ilubmltted for our approval would be somewhat as follows

Any common carrier by water as defined in section 1 of the Shipping Act Hl1G as
amend d who has been regularly engaged as such common carrier in thc trade covered by
this agreement orwho furnishes e i dence of ability anu intention in good faith to institute
and maintain a regular service between ports within the scope of the agrcement may
hereafter become a party to this agreement

For other indications of this consistent policy that conference memuership must be
open to any qualified line without restriction see labrallclt8en 06 v N Atlan tic Oontinental
Frt Conet al 3F M B 235 1950 Oontract Rate apanIAtlantic Gulf Freight

Con4 F ill B 706 1955 the dissent of the Chairman in Contract Ratc8Tran8
Pacific reight Oonf of Japan 4 F M B 744 1055
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lnembership This was the clear and obvious int nt and purpose or

the conference in imposing such a condition

To the extent Mitsui might be precluded by the condition from

joining the conference the condition clearly controlled and regulated
competition in the trade To the extent it forced Mitsui to withdraw
rrom pending proceedings berore the Board and deprived Mitsui or

its right to continue as a party in proceedings berore the Board G in

which l1itsui argued that certain competitive practices or this con

rerence were unlawful under the Act it is equally apparent that the

condition was calculated to have an effect upon competitive practices
in the trade

It is rurthermore apparent that respond nts themselves recognize
that the condition imposed on Mitsui s admission to the conference

wascalculated to have an effect on competitive conditions in this trade

and that the condition was part of this conference s efforts to meet

nonconrerence compet ition The first sentence in respondents brier

states n t page 1

This Board investigation in Docket No 792 is one of several cases brought

against the Pacific Coast European Conference to restrict its the conference s

cffurts to meet non conference COllllJctition emphasis added

From the roregoing analysis we find and conclude that the agree
111ent to impose this condition on the admission or Mitsui to member

ship in this conference was an agreement between carriers or modi

fication or an agreement between carriers controlling regulating
preventing or destroying competition and a preferential or coopera
tive working arrangement within the meaning or section 15 or the

Act which requires approval by the Board prior to effectuation

We next consider whether the agreement to impose the condition

has been filed with and approved by the Board as required by section
15
It is apparent from the record that this agreement itself has never

been presented to the Board for approval or disapproval and has

never been separately approved by the Board The argument ad

vanced to support the contention that the agreement is one which has

properly been approved by the Board is that the condition was merely
a routine action of the conrerence to place Mitsui o equal terl11s with

all other conference members that as a conrerence member Mitsui
must be bound by all rules and regulations agreed to by the confer

6Section 22 of the Act provides that any person may file with the board a sworn com

plaint setting forth any violation of this Act by a common carrier by water 0 0 We
think such statutory right necessarily includes the right to carry such acomplaint through
full legal process to final conclusion
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ence and that the action was a decision within the cover of authority
or the existing approved basic conrerence agreement

The basic conrerence agreement contains no provision tlutt an ap

plicant for membership in the conference must withdraw from l end

ing litigation in vhich its position is opposed to that of the conrerence

The standard application form which has been used by this conference
for many years and which was fully completed by 11itslli does

not indicate the existence or any such condition on membership
The record rails to show nny instance where such a condition was

imposed upon an applicant as a requirement for admission to this

conrerence 7 The only iererence to conditions on admission to con

ference membership are contained in Articles 10 and 11 of the basic
conference agreement
It is true that in order to become a member of the eonference an

ttpplicant carrier when signing the conrerence agreement agrees
to be bound by the terms thereor together with the conference uni
form tariff rates rules and regulations It is apparent that if a

member line in connection with its transportat ion activities reruses
or is unable to abide by any provisions of the agreement tariff rates

or rules and regulations it may be expelled rrom the conference
and in like manner an applicant who reruses or is unable to abide by
the agreement and the unirorm tariff rates rules and regulations
may be properly denied admission to the conrerence The Board and

its predecessors have specifically held snch actions by conrerences

to be proper and within the scope or their approved basic agreements
In Practices of Fabre Line and Gulf Jlediteranean Con 4 F 11

B 611 1955 Fabre Line had been expelled rrom the conrerence

because it violated specific provisions of the conference agreement
In approving such expulsion the Board stated at page 642

Since as hereinabove found Fabre has acted ill yiolation of the letter of

the agreement by 1 paying brokerage in an amount greater than 114 percent
of ocean freight earned 8 2 absorbing discharging costs on shipments of
woodpulp from Florida to lIarseilles 4 and 3 shipping cotton freight collect

in lire 1lO the action of the Conference was clearly within the scope of its np

48 Prohibited under revised Article 5 of Agreement No 134
4lI Prohibited under Article 4 of Agreement No 134 as supplemented by tariff reglllatioll

roProhibited under Article 3 of Agreement No 134

7 The argument that Willy Brun8 V 01 G T Docket No 746 is a situation where this

conference Imposed such a condition on admission to membership is completely untenable
In that proceeding Willy Bruns filed a complaint with the Board seeking an order for
the conference to admit it to membership Prior to hearing the conference admitted
complainant to the conference and the complaint thereby being satisfied was dismissed
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proved agreement between carriers and was not in violation of section 15 of

the 1916 Act

In Application of G B Thorden for Conference Membership
supra Thorden Lines had existing contracts under which it was

committed to the carriage of cargoes at rates different from the

agreed uniform conference tariff rates The Maritime Commission
stated at page 81

By the terms of the conference agreement it is provided that the members

of the conference will charge and collect all freight and other charges for the

tranHllortatioll of merchandise carried by any vessels owned chartered or

ollerated by them strictly ill accordance with the rates regulations and

charges which lllay be adopted by the conference By their assumption 9f the

Philipsons contract and the making of the additional contracts referred to here

in lhorden Lines have placed themselves in the position of being unable to con

form fully and unreseryedly to the agreement of the conference to which they
seekadmissiop

And at page 82

Yc find in view of the contract situation in which Thorden Lines are in

volved that they are not shown to be eligible for equal memberShip in the

conference and that the record does not justify disapproval of the conference

agleement

If it were shown that Mitsui in carrying out its transportation ac

tivities would not or could not abide by some provision of the con

ference agreement or a rate in the tariff or any of the conference

rules and regulations then it is apparent from the foregoing that the

conference could have refused admission to membership and such ac

tion would have been recognized by the Board as within the scope of

the approved basic agreement The record fails to show that Mitsui

in CalT ing on its shipping activities in this trade intended to do

other than abide by all the provisions of the conference agreement
tariff rates and conference rules and regulations Mitsui made such

a representation to the conference in its application for membership
and it later signed the conference agreement without reservation
The onference chairman testified that he had no indication from
itsui that it would do other than abide by its commitments to the

conference

The record shows only that if the condition had not been imposed
by the conference Mitsui might have continued to argue before the
Board th positions it lu d previously taken in Docket Nos 764 773

regarding f 0 b f a s shipments and in Docket No 767 regarding
he conference rules in connection with payment of brokerage AI

though Mitsui s position in those proceedings was opposed to that
of the conference there is no indication that liitsui in carrying on its
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shipping activities would not adhere to the existing conference in

terpretation rules and regulations as to f o b f a s shipments and

as to payment ofbrokerage 8

The condition of 1itsui s admission to the conference was not

required therefore in order to assure that 1itsui in conneqtion with

its transportation activities would abide by the confer nce agreement
tariffs or rules and regulations

Fhe condition placed on Mitsui s admission to the conference forced

ltlitsui to either withdraw from pending litigation befor the Board

and thereby qualify for membership in the conference or in the alter

native continue as a party in litigation before the Board and thereby
be refused admission to the confe rence tVe see only a difference in

degree between such a condition for membership and a condition that

no conference member may file a complaint with the Board or take

part in proceedings before the Board where its position is opposed to

that of the conference

The conference chairman also could see little if any difference be

tween these two situations He clearly testified that no member line

may fi e a complaint against the conference before the Board or take
a position before the Board in opposition to an agreed position of the
conference If a member line filed such a complaint it would be ex

pelled from the conference Therefore hecontended to admit Mitsui

to membership whilearguing positions before the Board in opposition
to the conference would place Mitsui in a position substantially dif
ferent from the other member lines The recommended decision fol
lows this rationale

This reasoning appefLrs to be based on the premise that there is now

understanding or arrangement between the member lines that no

member line may file such a complaint with the Board The record
does not support the statement that such an agreement understand

ing rule or regulation exists or that the member lines of this con

ferene have ever entered into such an understanding or agreement
or adopted any uch rule or r gplation No such agreement has ever

been presented for approval under section 15 and none has been

granted approval under that section S ction 22 of the Act as ob
served in footnote 6 provides

that any person may file with the board a sworn complaint setting forth any
violation of this Act by a common carrier by water

The Board in carrying out its regulatory functions relies to a

large extent on the filing of complaints by private parties under

8 Respondents argue that this condition on Mitsuis admission to the conterence is a

situation analogous to that presented in the Thorden case supra We think our analysis
herein clearly distinguishes the two situations
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section 22 We would not approve an agreement between carriers

which would interfere with the statutory right or any person to

complain to the Board or activities which may be violative of the

Act and which might interfere with the Board s carrying out of its

regulatory functions
We do not agree therefore that imposition of this condition on

Mitsui was required under the provisions of the conference agree
ment in order to place Mitsui on equal terms with other conference

members by reason of the fact that other members could not file a

complaint before the Board

Respondents contend that a the approved basic agreement con

tains a provision that aU members of the conference shall be hound

by all decisions of the conference which in the opinion of the

members of the conference are necessary or desirable to further the

ends of the conference as set forth herein Agreement No 5200

Article 6 b their positions in Docket Nos 764 773 and 767 were

necessary or desirable to further the ends of the conference as set

forth in the hasicagreement and c imposition of the condition

was within the scope of the conference agreement and no further ap

proval was required under sootion 15

The recommended decision of the examiner found and coneluded

that since the approved basic agreement contained a provision that

no eligible applicant shall be denied membership except for just
and reasonable cause land since thiscondition was just and reason

able it was within the cover of authority of the approved basic

agreement and no separate approval under section 15 was therefore

required From this reasoning it would necessarily follow that if

thiscondition were found to be not just and reasonable the agree
ment to impose the condition would not be within the cover of au

thority of the approved basic agreement and the imposition of the

condition would have heena violation of section 15

Under such a cover of authority doctrine until the Board makes

a final determination after a full evidentiary hearing as to whether

an agreement to impose a particular condition may be just and

reasonable neither the Board the conference members nor anyone
else would know whether such an agreement should have been filed

with and approved separately by the Board under section 15 The

instant proceeding is an ex ample of the problems which such a

theory would create Here the condition already has been imposed
against Mitsui and the agreement between carriers has been effectu

ated and completed After a full evidentiary hearing and over a

year after the agreement has been carried out the Board if it should
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Iollow this cover of authority doctrine would now determine retro

actively whether the condition was just and reasonable and there

fore lawful when effectuated or was unjust or unreasonable and
therefore unlawful when effectuated prior to filing with and approval
ly the Board in violation of section 15 Under different circum

stances an agreement might be in effect for substantially longer than

one year before the Board could determine after an evidentiary
hearing that it was not within the scope of authority of general
language contained in the basic agreement and therefore retroactively
unlawfuI We think such a theory is inconsistent with the regulatory
powers vested in the Board is not contemplated by section 15 land

has been rejected by the courts and the Board in recent decisions

Prior to the decision of the Court of Appeals in Isbrandtsen 00

v United States 211 F 2d 51 D C Cir 1954 activities of the

general character of this condition were often considered to be routine

actions within the cover of authority of the approved basic agree
ment and not requiring separate approval under section 15 See
Pacific Ooast Ewropean Oonf Payment of Brokerage supra page
703

In the Isbrandtsen case supra the court laid down a judicial
standard for determining agreements which require specific approval
under section 15 as distinct from routine conference activities flowing
from approved basic conference agreements The Board in that

proceeding argued to the court that approval of a basic conference

agreement which authorized the fixing of rates conferred a scope
of authority within which conference carriers might without separa
rate Board approval institute a dual rate system and that such a

system was therefore a 1awfuland routine action without separate
BoardapprovaI The court rejected this argument stating at page
56

Agreements referred to in the Shipping Act are defined to include under

standings conferences and other arrangements Clearly a scheme of dual

rates like that involved here is an agreement in this sense It can hardly
be classified as an interstitial sort of adjustment since it introduces an

entirely new scheme of rate combination and discrimination not embodied

in the basic agreement But even if it were not a new agreement it would

certainly be classed as a modification of the existing basic agreement In
either case 15 requires that such agreements or modifications shall be law
ful only when and as long as approved by the Board Until such approval
is obtained the Shipping Act makes it illegal to institute the dual rate system

t Although the approved conference agreement considered in the 18brandt8en case con

tained no language which provided for the institution of the dual rate system the Board
has recently indicated that the 18brandt8en case would have reached the same result even

if the approved basic agreement contained specific language authorizing the institution
of a dual rate system
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Since theIsorandtsen case the Board has on at least three occasions

consiq ered whether certain practices and agreements of conferences
Were routine activities within the scope of the approved basic agree
ment or were new agreements or modifications to an agreement
which required separate approval under section 15 Two of these

proceedings involved respondent conference In Pacific Ooast Euro

pean Oonf Payment of Brokerage supra the Board stated at

page703

Although article 1 of the basic agreement authorizes the conference to make

rules and regulations concerning brokerage and matters directly relating
thereto the authority granted in article 1 does not extend without additional
approval to the creation of new relationships which invade the areas of

concerted action specified in section 15 in a manner other than asa pure

regulation of i traconference competitioD
AgaIn in Mitsui Steamship 00 v Anglo Oanadian Shipping 00

supra the Board stated at page 92

and since the new agreement has a secondary effect on nonsignatory
buyers not the naturaZ and logicaZ result of the agreement as written we find

that the new conference interpretation is an agreement or a modification of an

approved agreement between carriers which requires specific approval under

section 15 of the Act and which has been effectuated prior to such approval
inviolation of section 15 emphasis added

In American Union Transport v River Plate Brazil Oonfs
5 F M B 216 1957 the conference argued that concerted action it
had taken with respect to brokerage was within the scope of au

thority of the approved basic agreement which authorized the

member lines to consider and pass upon any matter invol

ing brokerages The Board rejected this cover of authority
argument citing the Isorandtsen case supra and stating at page 222

Approval of that language did not constitute a cover of authority under

which any future agreements by respondents concerning rokerage were

given prior approval

In Secretary oJ Agriculture v N Atlantic Oont l Frt OonJ 5 F M B 20 1956 the

Hoard stated at page 25
Article 3 of the basic agreement specifically provides for establishment of dual rates

and authorizes the conference chairman or secretary to negotiate and execute such
dual rate contracts in the manner as may be authorized by the conference

Illld at page 37

The conference has not considered its fiUng under General Order 76 to be a filing
for approval under section 15 of the Act arguing that the earlier approval of the
basic agreement with its provision for dual rates makes any further approval un

necessary The conference overlooks the facts however that it does not presently
employ the dual rate system and that its present filing is an application to institute

or at least to reinstitute a dual rate s stem To this extent we are unable to dis

tlguish these circumstances from those before the court in IsbrandtBen 00 v United
States et al 211 F 2d 51 D C Cir 1954 where an agreement to institute dual

rates was held to be an agreement or modification of an agreement between carriers

which required approval under section 15
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We do not consider past approval of Article 10 including its ref

erence to just and reasonable cause for denial of conference mem

bership to be a continuing pre approval of any new or modified con

dition on membership which may hereafter be found to be just and
reasonable Nor do we consider past approval of Article 6 includ

ing its provision that all members shall be bound by conference rules

and regulations which in the opinion of the conference are neces

sary or desirable to further the ends of the conference to be a con

tinuing pre approval of any condition on admission to membership
later found to be necessary or desirable to further the ends of the

conference

Under the standards laid down in the foregoing cases we think it

apparent that the agreement among the member lines of this confer

ence to impose this condition on Mitsui s admission to the conference

cannot be considered a routine action within the cover ofautho ity of

the approved basic agreement 10 It cannot be considered an inter

stitialsort ofadjustment it clearly creates an entirely new scheme of

membership requirements not embodied in the basic agreement ll It

modifies the standards of admission to conference membership in a

manner which is not the natural and logical result of the agreement
as written 12 To the extent it creates restrictions on admission to

conference membership or interferes with the statutory right of a

person to complain to the Board of competitive practices violative

of the Act it clearly affects more than purely intraconference

competition 13

We find and conclude therefore that this agreement among the

member lines of this conference to impose this condition on Mitsui s

admission to the conference is an agreement or modification to an

agreement within the purview of section 15 which has not been ap

proved by the Board and which may not lawfully be effectuated with

out our prior approval
In reaching this conclusion it has not been necessary to consider

whether the agreement is just and reasonable 14 unjustly discrim

10 The record sbows tbat tbe agreement to impose tbis condition was not considered
routine by tbe conference Testimony sbows that tbe condition was first considered

and acted upon by tbe conference Advisory Committee wbicb bandIes matters of more

than mere routine value to tbe conference
11 Jsbrandtsen Co v United States supra
12 Mitsui Steamship Co v Anglo Canadian Shipping Co supra
18 Pacific Coast European Conf Payment oj Brokerage supra
U We feel tbat just and reasonable is virtually coextenstve with unjustly discrimina

tory or unfair or detrimental to tbe commerce of the United States as used in section

15 If found just and reasonable an agreement will probably be approvable under
section 15 if unjust and unreasonable it will probably not be approvable Counsel
for respondents appears to agree witb tbis analogy as indicated on page 14 of his brief

which states
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inatory or unfair as between carriers shippers exporters importers
or ports or between exporters from the United States and their for

eign competititors or opera to the detriment of the commerce

of the United States or is in violation of this Act These are

factors to be considered in determining whether the Board shall under
section 15 approve or disapprove the agreementthey are not factors

to be considered in determining whether the agreement is one which

must be filed with and approved by the Board
This distinction has been clearly recognized by the Board in cases

previously cited In Docket No 767 supra the Board after deter

mining as a matter of law that the brokerage rule therein considered

was an unapproved section 15 agreement stated at page 703

Whether the regulation of competition inherent inamended Rule 21 is unfair
unreasonable or unjustly discriminatory we do not and need not here deter

mine We declare however that amended Rule 21 whether or not unlawful
under sections of the Act other than section 15 is an unapproved agreement or

modification to an agreement within themeaning of section 15 which may notbe

effectuated without our prior approval

In Mitsui Steamship 00 v Anglo Oanadian Steamship 00 supra
the Board found the conference s new interpretation of its shippers
rate agreement to be an agreement or modification to an agreement
wi hin the purview ofsection 15 and stated at page92

It is unnecessary for us here to consider whether the new conference inter

pretation is detrimental to the commerce of the United States Detriment to

the commerce of the United States is a ground for disapproval of a section 15

agreement

In Docket No 767 supra the Board reached a further conclusion

which we think is sound and consistent with our conclusions herein

That proceeding held that the Board could determine as a matter

of law and without the necessity for an evidentiary hearing whether

a particular agreement is one which comes within the purview of

section 15 of the Act requiring filing with and approval by the Board

prior to effectuation Thel3oard stated at page 703

We consider then that where we become aware of an agreement among
conference carriers which is considered by those carriers to be authorized but

which may be an unapproved agreement within the meaning of section 15

assuming no issues of fact or administrative discretion we areauthorized under

tt is evident that just and reasonable cause is a question of fact and as an

issue is not distinguishable from that set forth in the Board order as the second issue
in this proceeding Is the agreement unjustly discriminatory or unfair or detrimental
to commerce

The examiner s recommended decision also adopts this analogy in finding first that

the agreement is just and reasonable and therefore within the scope of the basic agree
ment and then finding that since it is just and reasonable the co ditlon Itnot unjustly

discriminatory orunfair or detrimental to the commerce of the Untted States
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section 22 to order the carriers to show cause within a specified time why the

agreement should not be declared to be unlawful as an unapproved agreement
within the meaning of the Act The sanctions which we may then impose are

first a declaration of unlawfulness of the agreement under section 15 second

the institution of a civil action for the collection of the statutory penalties

In its report on reconsideration in the same proceeding 5 F M B

65 the Board further held that it has authority to stay or suspend
the effectuation of such an unapproved section 15 agreement
If the Board s declaration of a violation of section 15 must await

the results of a determination as to whether a particular agreement
may be just and reasonable or is within the scope of some other

general or vague standard contained in the basic agreement then the

Board will lose much of the regulatory power which it properly ex

ercised in DocketNo 767

We next consider whether this agreement has been effectuated by
respondents without prior approval of the Board in violation of

section 15
In accordance with the condition attached to its admission to the

conference Mitsui notified the Board on December 21 1955 that it
withdraws from various litigation pending before the Federal Mari

time Board in which its position may be opposed to that of the
Pacific Coast European Conference The conference on December
23 1955 notified Mitsui that this was satisfactory information that
Mitsui has withdrawn from pending litigation and that upon ex

ecution of the conference agreement and payment of the admission
fee Mitsui would be admitted to membership effective February 1
1956 On January 7 1956 the conference notified the Board that

Since Mitsui Line has now met the qualifications and placed itself on equal
terms with the present members it is fully qualified for membership under

the conference agreement and has been admitted effective as of February 1

1956

Although subsequent to such admission the conference notified the
Board on April 9 1956 that the conference suspended the condi
tion it is apparent from the record that the conference considered
that as a practical matter Mitsui would take no further part in
the proceedings and that the condition was already an accomplished
fact When counsel for Mitsui later appeared in oral argument be
fore the Board in Docket Nos 764 773 for a limited purpose only and
not to participate actively in the case the conference as a result of
such appearance again insisted that Mitsui refile its notice of with
drawal and discontinue its participation in proceedings before the
Board wherein its position was opposed to that of the conference
This Mitsui did and its motion to terminate the proceeding as to it
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was granted in Docket No 767 and in Docket Nos 764 773 was

treated as moot since the Board report therein had been issued

We conclude that this agreement between carriers was effectuated

by respondents prior to approval by the Board in violation of section

15

Having concluded that the agreement to impose the condition has

not been approved and was effectuated in violation of section 15

Board Member Stakem feels it is unnecessary for the Board to deter

mine whether the agreement should be disapproved as unjustly dis

riminatory or unfair or detrimental to the commerce of the United
States within the meaning of section 15 Vice Chairman Guill feels

the Board should make a specific finding on this issue and his views

are set forth in a separate concurring opinion
iVe recognize that past requirements as to what agreements should

be filed for separate approval under section 15 have not been precisely
defined and we have proposed that a rule making proceeding be in

stituted to more specifically define the types of agreements which

require our approval under section 15 before effectuation See
Docket No 767 supra page704

We recognize further that the Board in the proceedings from

which Mitsui was required to withdraw did not terminate those cases

but carried them through to a final conclusion No rights have there

fore been substantially affected by the particular violation of sec

tion 15 herein found

In view of the foregoing and in the exercise of the administrative

discretion vested in us we will not in this particular proceeding take

any action aimed at collection of penalties provided in section 15

An appropriate order will be ent red

Vice Chairman Guill concurring
I concur in the foregoing opinion subject to the following addi

tional comments

Having concluded that the imposition of the condition prior to

Board approval was unlawful and in violation of section 15 Irecog
nize that it is not essential to the disposition of this proceeding to

determine whether the condition is unjustly discriminatory or unfair

or detrimental to the commerce of the United States i e should this

agreement be approved or disapproved by the Board under the stand

ards of section 15 Ithink it appropriate however for the guidance
of this and other conferences to state my views on this issue

In my opinion this agreement is clearly unjustly discriminatory
and unfair and detrimental to the commerce of the United States
within the meaning ofsection 15 Itshould be expressly disapproved
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Respondents argue that since the conference is a voluntary asso

ciation it may set its own rules and regulations on admission to

membership without interference from the Board that such member

ship is a privilege which the voluntary association may accord or

withhold at its pleasure that the courts have decided not to compel
the admission of a person not regularly admitted and that this con

dition on Mitsui s admission therefore was just and reasonable and

not unjustly discriminatory or unfair as between carriers or detri

mental to the commerce of the United States citing numerous cases

for these propositions of law

Ido not disagree with these general statements of law as applied
to voluntary associations such as the Building Trades Council of

Sacramento Ancient Egyptian Arabic Order of the Mystic Shrine
American Society ofComposers Authors Publishers American

Association of University Women and North Central Association

of Colleges and Secondary Schools which were considered in the

cases cited by respondents See brief of respondents in this proceed
ing page 18

Ido think however that these arguments are patently wrong and

inapplicable to regulatory proceedings involving shipping conferences

organized and functioning under the jurisdiction of the Board pur
suant to the Act and particularly section 15 thereof

Competing carriers under a conference system are permitted with

proper approval and regulation by the Board as set forth in section
15 to fix rates to set uniform competitive practices and to control

and limit competition in other ways Such concerted actions

would manifestly violate the antitrust laws except for the fact that

proper Board approval under section 15 exempts them from operation
of those laws Conference control and regulation of competition is

permitted by virtue ofBoard approval without such Board approval
it would be unlawful Being thus exempt from the operation of the
antitrust laws and subject to the continuing jurisdiction of the
Board a conference obviously is not free to set whatever conditions
for membership it may deem appropriate

The Board and its predecessors continually have recognized that
conference membership should be open to any common carriers en

gaged in or giving substantial evidence of intention in good faith
to engage regularly in the trade and repeatedly have refused to

permit other restrictive conditions on admission to conference mem

bership See cases cited at pages 260 and 261 supra
I think furthermore that certain aspects of this condition on

Mitsui s admission to membership are particularly objectionable As
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previously pointed out section 22 of the Act provides that any per
son may file with the Board a sworn complaint setting forth any
violation of this Act by a common carrier by water This statutory
right necessarily includes the right to carry such a complaint through
full legal process to a final conclusion

In carrying out its regulatory functions under the Act the Board

has relied to a large extent on the filing of complaints by private
parties under section 22 and such complaint proceedings are an inte

gral part of the regulatory scheme embodied in the Act An agree
ment among carriers which deprives any person of a statutory

right to complain to the Board and which would interfere with the

exercise of the Board s regulatory powers is clearly unjust and un

reasonable and detrimental to the commerce of the United States
Such an agreement should not therefore be approved by the Board

The condition imposed on Mitsui s admission toO the conference

was complied with by Mitsui and the proceedings from which Mitsui

was required to withdraw have been decided by the Board Cancel
lation of the condition after its purpose has heen accomplished was

a moot anduseless action by the conference

To the extent respondents may understand that the condition on

Mitsuis admission to membership is a continuing condition to be

applied to any new or existing member I feel we should expressly
disapprove such an understanding

Chairman Morse dissenting
Idissent The decision of the majority begs the main issue

Article 10 of the basic agreement establishes the conditions apply
ing generally to applications for membership and then declares that

no eligible applicant shall be denied membership except for just
and reasonable cause This latter is the phrase which requires in

terpretation In my view the majority opinion does not interpret
this phrase it disregards the phrase In substance the majority
opinion declares that if a given conference action amounts in fact

to a modification or amendment of its basic lagreement such action

must be submitted to the Board for prior section 15 approval even

though the action was clearly and admittedly taken within the scope
and authority of a previously approved basic agreement In my
view under the facts presented in this case we do not have a modifica

tion or amendment of the basic agreement unless we find the con
dition on membership to be unjust or unreasonable

A denial of membership could he made hy the conference in the

first instance or by the Board but from the context it is abvious

that the phrase has reference to denial by conference action rather
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than Board action Ireach this conclusion because it seems clear that

the action of our predecessors in approving the basic agreement in

cluding the phrase in question gave the conference the right to

exclude applicants for justand reasonable cause

We are not here dealing with the principle or cover or authority
Here the authority in the first instance to establish just and reason

able cause was clearly and specifically granted to the conrerence

Nor are we here dealing with a proposed modification or amend

ment of an existing agreement as in Pacific Ooast European Oon

ference supra and as such one which requires a section 15 approval
Here the conference was acting under the specific authority granted
to it by the basic agreement Whether it acted properly is for our

ultimate determination but it is clear that the conference did not

purport to modify or amend the basic agreement
I am not concerned here with the question whether it was wise

to give the conference the authority to establish in the first instance

just and reasonable cause for exclusion Iam not concerned because

that question was answered affirmatively by our predecessors and

accordingly we have only its interpretation ror consideration not

whether this Board would have approved or disapproved such gen

eral authority had the agreement been submitted to us for approval
under section 15 Isay in the first instance hereinabove because

the conditions to membership established by the conference within

its just and reasonable authority would be subject to our review

in all events as are other actions taken by conferences and must

meet the standards of the Act

Accordingly Iassert that if a given condition imposed by the con

ference is found by the Board to be just and reasonable cause then

there is no new agreement or amendment or modification of an exist

ing agreement within the meaning of section 15 but on the contrary
it is an action taken by the conference within the framework of its ap

proved agreement On the otherhand irwe find a condition attached

by the conference to a membership application not to be just and

reasonable cause it would then follow that such condition would

constitute a new agreement or a modification of an existing agreement
within the intent of section 15 and must be submitted ror Board ap

proval within the framework or section 15 The critical question is

whether the condition here under consideration constitutes in fact

just and reasonable cause The conference may propose the condi

tion but the final determination whether it is just and reasonable is

vested in the Board and if not just and reasonable whether it is ap

provable under section 15
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Today s action means that any conference which elects to take action
ex parte in reliance upon such broad language in its basic agreement
as just and reasonable cause or the like now does so at its peril on

two scores first on the hazard which has always existed that the

Board may disagree and conclude the action wasnot in fact just and
reasonable cause and second on the hazard that the Board may
conclude the action taken wasnot just and reasonable cause not be

cause the action was unjust or unreasonable in fact but because of

1 a feeling or belief in the present Board that it wasunwise on the

part of the predecessors to the present Board to have granted such

authority to the conference or 2 a desire by the present Board to

have more direct control of conference activities

Ido not necessarily disagree with the ends sought but I disagree
with the means used to achieve those ends Ican understand even

though Imay disagree with the view that the particular condition
to membership imposed here was not in fact just and reasonable

cause The decision of the majority makes it unnecessary to decide

that matter Under such a view section 15 approval would be re

quired because the condition was not one falling within the frame

work of the basic agreement Icannot condone the view that irre

spective of whether the condition was in fact just and reasonable
cause for policy reasons we should in effect repudiate our previous
section 15 approval of the basic agreement which permits the con

ference to establish just and reasonable conditions without seeking
prior section 15 approval and instead now require section 15 prior
approval to truly just and reasonable membership conditions

Iam concerned with the breadth ofactions taken by conferences act

ing within such broad and general provisions contained in many ap

proved agreements I think it a healthy thing that conferences be

required to work more closely with the Board There is a public
responsibility owed by the conferences In my opinion conferences

are not only affected with a public interest but being exempt under

certain conditions from the antitrust laws they should be scrupulous
to observe all rules in order to safeguard their favored status But

the public interest requires not only that conferences abide by govern

ing laws but equally that conferences and other persons may rely upon

the integrity of Board actions

I would initiate a proceeding to modify this and similar agree

ments by deleting the phrase just and reasonable cause and either

Hpell out specifically what causes constitute grounds for exclusion or

alternatively require that all proposed exclusions be submitted to the

Board prior to final action being taken by the conference In the
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meantime Iwould not repudiate an approved agreement which like

many others having similar broad language covering all types of con

ference activities has been in effect for many years
As the matter now stands Iwould not know and Ithink no one

else would know how to counsel a conference other than to advise it
to file with the Board for section 5 approval every action taken re

gardless of the provisions of the approved basic agreement
5 F M B



ApPENDIX

Regular members Pacific Ooast European Oonference

Anglo Canadian Shipping Co Ltd

Blue Star Line Ltd

Canadian Transport Co Ltd

Compagnie Generale Transftlantique French Line

The East Asiatic Company Ltd AjS Det stasiatiske Kompagni
Fruit Express Line AjS
Furness Withy Co Ltd Furness Line

Hamburg Amerika Linie Hamburg American Line

Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner Skibsaktieselskapet Pacific

Skibsaktieselskapet Marie Bakke Dampskibsaktieselskapet Golden Gate

Dampskibsaktieselskapet Lisbeth Skibsaktieselskapet Ogeka Knutsen

LineJoint Service
Nippon Yusen Kaisha

Norddeutscher Lloyd North German Lloyd
N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland

America Line

Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred Olsen Line

Rederiaktiebolaget Nordstjernan Johnson Line

Royal Mail Line Ltd

Seaboard Shipping Company Ltd

States Marine Corporation States Marine Corporation of Delaware States
Marine LinesJoint Service

Westfal Larsen Company AjS Interocean Line

Vestern Canada Steamship Company Limited

Hanseatische Reederei Emil Offen CoVaasan Laiva Oy Hanseatic
Vaasa Line

Willy Bruns G m b H Reederei German Fruit Line

Mitsui Steamship Co Ltd

Associate member Pacific Ooast Em opean Oonference
American President Lines Ltd
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No 771

BANANA D STRIBUTORS INC

v

GRACE LINE INC

No 775

ARTHUR SCHWARTZ

V

GRACE LINE INC

Submitted Ncyvember 19 1956 Decided April 29 1957

Respondent found to be a common carrier of bananas from Ecuador to United

States Atlantic ports
Responde ts contracting all of its refrigerated space to three shippers to the

exclusion of complainants and their supporting interveners found to be

unjustly discriminatory in violation of sections 14 and 16 of the Shipping
Act 1916

The institution by respondent of forward booking arrangements of two year

periods under which respondent s refrigerated space would be equitably
prorated among existing shippers and complainants and their supporting
interveners would be consistent with common carriage and not unjustly
discriminatory in violation of ections 14 and 16 of the Shipping Act 1916

MarvVn J Ooles Francis B Goertner and Richard W Kurrus for
Banana Distributors Inc and John J O Oonnor Jr and John J

Foley for Arthur Schwartz complainants
John H Hanrahan Jr John J McElhinny and Francis A lVade

for Stanley Grayson Robert F Martin for Robert artin Associates

Maurice Finkelstein Thmnas J Beddow and Douglass Hunt for

Irving B Joselow and Compania Frutera Sud Americana Ecua
dor S A and George F Galland and William J Lippman for

Philip R Consolo interveners
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LOIWrence j McKay Arthur Mermin and James E Greeley for

respoildent
Robert Blackwell as Public Counsel

REPORT OF THE BOARD

CLARENOE G MORSE Chairman BEN H oUILL Vice Chairman THoa
E STAKEM JR Memiber

By the l30ard
Th two cases arise out of complaints filed by Banana Pistdbu

to Inc Banana Di trib tors and Arthur Schwartz
Schwartz alleging that Grace Line lnc Grace a co o

Carrier by water between Ecuador and Atlantic coast ports refu8d
to carry compl ainantS bananas ill its refrigerated reefer space
in violation of sections 14 15 atld 16 of the Shippil1g Act H 16

the Actand of sections 1 and 2 of the Shern1an Antitrust Act
the ShermaD Act 1

chwartz and Stanley Grayson G rayson intervened in No
771 Banana DIstributors intervened in 775 Irvi g B Joselow

Joselo Qomp ia Frutera S d Americana Ecuador S A
Frutera philip R ConsOlo Consolo Robert Martin Asso

ciates Martin and Public Counsel intervened in both proceed
ings Grayson and Martin s bstantially supported the contentions of

complainants whereas Joselow and Friltera supported the positioJ1
of Grace Co olo interven only as his interests appeared

The cases were qonsolidated for hearing and the eiaminer served
his recommended decision on June 1 1956 Exceptions to this de
cision were filed by Gr e Joselow Frutera and ConsOlo Replies
to the exceptions were filed by complainants and Public Counsel and
the matters ereargued orally before the Board

The Bojtrd is in general agreement with the examiner Exceptions
taken and recornmended findipgs not discussed in this report have
been given consideration and have been ound either not related to
material issuesor not supported by theevidenGe

Complainants ask the Board to 1 declare the contract between
Grace nd the e isting banana shippers in this trade contrary to law

d void 2 direct Grace to desist from further carrying out the
illegal contracts 3 require Grace to allot reefer space to complain
ants in al1 amount deeDfed fair and reasonable by the Board and 4
ward other relief which the Board deems proper

2

1 Complainant In No 771 abandoned the Sherman Act allegations In Its brief
S Although reparation was demanded all parties agrted to defer this question
5 F M s
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Grace opposes these demands contending that 1 it is a contract

carrier of bananas in this trade and therefore its banana perations
are not subject to the Act and 2 the Board is without jurisdiction
to determine the validity of its banana contracts in the light of the

Sherman Act
THE FACTS

Respondent is the only U S flag operator offering a common

carrier berth service on Trade Route No and is a party to an

operating differential subsidy agreement with the Board covering
his service In this service Grace operates three freighterS with

approximately fortnightly sailings and six cornbination passenger

cargo ves els with weekly sailings all of wh ch vessels have reefer
facilities United Fruit Company and Standard Fruit Company
have vessels plying this trade route but they carry bananas as exclu

sively proprietary Cargo Grancolombiana Line and Chilean Line
both foreign flag operators operate berth line vessels with reefer

space in this trade but Grancolombiana calls at Philadelphia before

New York City and due to in requent or irregular service Chilean
Line is not a satisfactory banana carrier

All of the bananas carried by Graee from Ecuador to New York

since the inception of its r ferservice on Trade Route No 2 in 1934

have been by contract and bapanas are the only product carried on

a contract carrier basis very other commodity is carried as common

carrIage
At present three shippers

S utilize all ofGrace s reefer space under

two year contracts and the contracts are renewable at the option
however of the carrier

Each shipper haS exclusive use and control of individual compart
ments The shipper loads the vessel at Guayaquil Ecuador at his

own risk and expense and unloading is performed by Grace at the

risk of and for the account of the shipper Grace follows the ship
per s temperature control instructions en route Except in rare in
stances all shippers have requested that their bananas be transported
at the same temperature

Loaling of bananas at Guayaquil is difficult Port limitations

necessitate loading offshore from barges The vessel is available for

loading at Guayaquil for about 12 hours only Each shipper moveS

his bananas shipside by barge where gangways are erected Into side

ports and loading is accomplished manually When one shippet
completes his loading and stowing another shipper draws his barges
alongside and the entire operation is repeated

8 Joselow Frutera and Consolo
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Growing shipping and marketing of bananas due to the nature

of the commodity itself requires a carefully synchronized operation
Bananas grow quickly and once cut from the plants are subject to

rapid ripening A shipper requires n assured amount of space in

order to integrate his entire operation properly There are no shore

side refrigerated warehouses in Guayaquil and refrigeration does

pot prevent the normal ripening process Ship rs rigidly inspect
bananas prior to their loading and stowing in order to prevent the

shipment of overripe or sigatoka diseased bananas s ince they could

adversely affect otherwise healthy lananas Each shipper strives

to have his fruitreach destination as green as possible
On this trade route Grace carries Chilean fruit northbound in its

reefer space during the Chilean fruit season thereby reducing the

space otherwise uvailable for bananas There is no commingling of
Chil an fruit with bananas due in part to the difference in tempera
ture requirements between the Chilean fruit and banapas The

Chilean fruit although carried under terms of common carriage is
carried subject to special arrangements with theshippers

Banana Distributors is an experienced importer and distributor

of bananas At present this complainant imports a substantial

quantity of bananas from Panama and as the New York agent for

Consolo distributes Ecuadorian bananas This complainant has re

quested reefer space of Grace since 1953 but each request has been

positively denied Schwartz has been connected with the banana

business since 1928 and his business reputation is good He has re

quested space since 1946 but his requests have been denied Grace
offered Schwartz reefer space on the cargo vessels but because these

vessels could offer a fortnightly service only he refused it Although
Schwartz has had financial difficulties there is no evidence that

respondent denied him space for this reason

Grayson has b en in this business since 1942 and has had consiCler
able experience importing bananas At present not an importer
he is associated with others in a wholesale banana business in New
York Although he himself cannot finance a banana operation from
Ecuador he can obtain the n essary backing if he can secure space
H e has requested reefer space from respondent since 1945 to no avail

Martin has had limited experience in the banana trade but is

presently associated with others in a proposed banana importing
project One of his associates has had experience importing bananas
rom Ecuador iiace has refused Martin reefer space since 1954

This intervener apparently has sufficient financial backing to engage
in this trade and has greed to post a performance bond with Grace
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FINDINGS AND RECOMMENDATIONS OF TH EXAMINER

The examiner concluded upon the record that 1 Grace is a

common carrier of hananas ill this trade and 2 the denial of reefer

space to complainants and supporting interveners resulted in unjust
discrimination in violation of sections 14 and 16 of the Act He

recommended ithat 1 the Board order Grace to cancel its existing
contracts with the three banana shippers in this trade 2 the Board

order Grace to prorate its reefer space on a fair and reasonable basis

among existing shippers complamants and interveners under two

year forward booking arrangements and 3 the Board hold the

record open for a certain period in which Grace might accomplish
these directives

The ex aminer also recommended that in view of his finding that

Grace s operations in the premises resulted in violations of sections

14 and 16 of the Act it was unnecessary to make any findings re

specting possible violations of the Sherman Act No findings as to

any violations of section 15 of the Act were made inasmuch as

agreements between carriers and shippers the contracts or agree
ments heredo not fall within the purview of this section 4

EXCEPTIONS

Respondent excepted to the findings and conclusions of the ex

aminer contending that 1 it 1S a contract carrier of hananas in

this trade 2 i exclusion of complainants and others from par

ticipation in its reefer space was not in violation of sections 14 and

16 of the Act and 3 the recommendatIon that a 2 year forward

booking arrangement be adopted in the hanana trade is not common

carriage but is a form of contract carriage and at any rate would

be unworkable The exceptions of Joselow Frutera and CQnsolo

present no issues not raised by Grace

Complainants their supporting interveners and Public Counsel

urge the adoption by the Board of the recommended decision

DISCUSSION AND CONCLUSIONS

lt is acknowledged that banana shippers have made substantial

investments in their trade that the entire operation from grower in

4Complainant in Docket No 771 alleged that Grace as a member of the steamship

conference covering this trade under an agreement approved by the Board F M B Agr

ment No 3302h operated contrary to the terms of the conference agreement and henc
hi violation of section 15 However complainants did not pursue this argument In its

brief and since neither the conference nor the members thereof were parties to thes

proceedings no determination of the issue Is here made
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Ecuador to retailer in the United States requires careful coordip a

tion that hananas ripen rapidly that care in shipment is essential

tha the fruit is highly perishable and that loading is difficult and

muSt be accomplished within a relatively short time On the other
hand the record clearly indicates that bananas are readily available

to newcomers to the trade that bananas from different plantations
have been succeSsfully lpi ed in a single compartment that all ex

po rs carefully inspect the fruit before loading land that oarrying
temperatures seldom vary No doubt loading and stowing difficulties

will increase as the number of shippers inc ease hut this factor is

present in every trade nd is no excuse for rfhe carrier discriminating
against some shippers in favorofa few

Oll the whole this record supports the conclusion that bananas
are susceptible to common carriage and it follows that respondent
a common carrier of general cargo has carried under contract
commodity which is capable of being and should have been carried

under terms of common carriage
The so called specialty cases relied upon by Grace as authority

to except bananas from common carriage are not sufficient to bring
this commodity into that class Indeed the ases most prominently
urgeq upon the Board the ErrJpress Oljes 117 U S 1 601 1886

and the Voigt 5
case are gompletely inapplicable they deal with

the question whether a common carrier obUgati9n is owed by one

common carrier ro another common carrier wbo is ashipper ineaoh

case the Court indicated that a different result might have been
reached had a normal shipper carrier relationship been presented
For example in the ErrJp7ess Oases at page 28 the Court said

Ifthe general public were complaining because the railroad companies refuse4
to carry eXpress matter themselves on th eir passenger trains or to allow it to

be carri by others different question would be Iresented

Further none of the specialty cases cited indicates thata common

carrier could in carrying the speialty unde contract unjustly dis
criminate against other shippers similarly situ te4 In U S Y

OontJraot Steel Oarriers 350 U S 409 1956 the Suprerpe Court
upheld the contention of a duly licensed contract carr r that he lras
not operating as a common carrier where he o fined hi servic to

the specialty set forth in his license although his ope 31tion oontain

many of the attributes of common carriage Here however we are

concerned with the duties and oblig tions owed by a common carner
to the shipping public rather than those owed by a contract carrier

15 BjJl e cE OMo Ra4lwav v Voight 76 U S 498 1900
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The Board agrees with the examiner that the specialty cases are

1napplicable

Other than those involving common carrier common carrier re

lationships the specialty cases cited by respondent involve commodi

ties which by their very nature are not capable of being carried
under the terms of common carriage 6 and since they dealt with the

question of liability they do not stand for the propCSition that other

shippers similarly situated could legally be denied space It is there
fore unnecessary for us to examine the authorities which say that a

common carrier may at the same time and with the same facility be
both a common carrier and contract carrier

Ve next ipquire into whether respondent excluded complaints and

their supporting interveners from participation in respondent s reefer

space in violation of sections 14 and 16 of the Act As set forth

above the record discloses no convincing reason why any of these

parties were denied space Ve must assume in view of the volumi

nous record that had there existed valid reasons for Grace as a com

mon carrier to deny these applicants space they would have been

presented in the absence of such reasons we must conclude as did
the examiner that complainants and interveners were qualified ba
nana shippers Having demanded and been refused such space by
respondent it is not necessary that complainants and interveners

prove that they actually tendered bananas for shipment Such ten

dering under the circumstances would have been futile idle aQd

legally unnecessary Philip Oonsolo v Grace Line Inc 4 F M B

293 1953 citing Atlantic Ooast Line R 00 v Geraty 166 Fed 10

4th Cir 1908 Therefore on the basis of this record we find that

respondent s refusal to carry bananas for complainants and inter

veners constituted a violation of sections 14 and 16 of the Act

It is obvious that respondent cannot satisfy all the reefer space
desires of its present shippers and those of complainants and their

supporting interveners and thus arises the problem of providing
a plan consistent with common carriage of allocating space to quali
fled banana shippers

First where the demand for space exceeds the supply the law is
clear a comnlon carrier must equitably prorate its available space

among shippers Penna R R 00 v Puritan Ooal 00 237 U S 121

1915 Patrick Lumber 00 v Oalmar S S Oorp 2 U S M C

8Dickenson v Great Northern Ry Co 18 Q B D 176 1886 dogs Honeyman v

Oregon C R R Co 13 Or 352 10 P 628 1886 dogs Farmers and Meohanics Bank

v Champlain Transportation Co 16 Vt 52 1844 bank bills Cleveland C C St L

Ry Co v Henry 170 Ind 94 83 N E 710 1 08 circus cars Roberts v Chioago
R J P R Co 99 F Supp 895 D Minn 1951 Pullman cars United States v

Louisli1le Nashville Railroad Co 221 F 2d 698 6th Clr 1955 silver
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494 1941 Equitable proration of space alone however in iew

of the economic factors inherent in this trade is not a panacea And

it was with these economic factors in mind that the examiner roo

ommended the adoption ofa forward booking arrangement
Grace argues that the recommendation of a forward booking system

is an admission that bananas do constitute a specialty We need go
no further than respondent s own operation on this very trade route
to dispose of the argument that forward booking justifies the finding
of a specialty during the Chilean fruit season Grace as a common

carrier transports this fruit under forward booking arrangements
and when the fruit offered exceeds the available space the space is

prorated among the shippers
Grace further contends that there is no justification in law for a

forward booking system of the character and duration recommended
Forward booking is not new to common carria Ocean S S 00
v Savannah Locomotive Works Supply 00 131 Ga 831 63 S E

577 1909 It is then the duration of the system with which we

must be concerned vVe are mindful that once the system is nitiated

qualified applicants for space would be foreclosed fro any prora
tion in the space until the end of any given period Although this
is not a desirable result in view of the economic problems presented
here we believe that the 2 year duration can be characterized as

reasonable and is a system compatible with common carriage which
affords existing importers the protection they require while provid
ing a reasonable opportunity for prospective shippers to engage in

the trade
Grace contends that the commingling of bananas of different ship

pers in the same compartment might result in increased damage
claims based upon the arrival of spoiled fruit Although we recog
nize that the intermingling of ripe and sigatoka diseased bananas
might adversely affect otherwise healthy bananas in view of the
facts of record l good quality bananas are plentiful in Ecuador
2 only Gros Michel bananas are exported from Ecuador 3 all

such bananas move at the same carrying temperature 4 all ship
pers rigidly inspect their fruit prior to loRding and 5 shippers
desire to get their bananas to their destination in as green a condi
tion as possiblecoupled with the absence of any ev denGe tending
to indicate that complainants and their supporting interveners would

operate differently from Grace s present shippers we believe that the

possibility of damage is seemingly remote vVe also recognize that
other perishable fruits and vegetables are commingled in cooled or

refrigerated spaces vVe conclude that applicants and their support
5 F M B
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ing interveners should not be excluded from participation in Grace s
reefer space in this trade We will leave to the parti s the making
of any necessary and practicaJ arrangements designed to minimize
or liminate the commingling of bananas of s yeral shippels

In view of the foregoing the Board adopts the examiner s recom

mendation that Grace prorate its reefer space upon a fair and reason

able basis among existing shippers and complainants and the r sup

porting interveners under forward bking arrangements 91 2 years
To this end Grace shall cancel its existing contracts with three
banana shippers and off r reefer space upon reasQnable notice f irly
and equitably under hvo year forward b kipg arrangementS to an

qualified shippers
Grace may require prospective shippers in this trade to post a

bonq Covering the space aSsigned and may otherwjse establish reason

ble rules covering dead freight inspection and loading and srowing
Which prospective shippers must meet in order to qualify as users of

space
At the end of any forward booking perioQ in the event that ad

ditional qualified importers desire reefer space it will be incumbent

upon respondent to reallocaie space to existing importers and the hew

applicants upon a fair and reasonable hasis

No order will be entered at this time Within 3 days after the

service of this report and after seven days advance service upon re

spondent complainants shall submit an appropriate order on matters
other than reparation for our approval Hearing on the question of

reparation if required will beset by theexaminer
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at itS

office in Washington D C on the 19thday Qf August A D 1957

No 771

BANANA DISTRIBUTORS INC

v

GRAOELINE INO

No 775

ARTHUR SCHWARTZ

v

GRACE LINEINO

These cases being at issue upon omplaints and answers on file
and having been duly heard on a joint record with respect to issues
other than reparation and the Board on April 29 1957 having made
of record a report stating its conclusioris decision and findings
therein which report is hereby referred to and made a part hereof
It is ordered That respondent Grace Line Inc be and it is hereby

notified and required to cease and desist and to abstain from entering
into or continuing or performing any of the contracts agreements
or understandings for the carriage of bananas found herein to be in
violation of sectiqns 14 and 16 of the Shipping Act 1916 as amended
not later than October 1 1957

It is further ordered That respondent within 10 days after the
date of service of this order shall offer to its present shippers and
to aU qualified shippers including complainants and their support
ing interveners upon a fair and reasonable basis and upon reasonable
notice refrigerated space for the carriage of bananas on respondent s

vessels from Ecuador to Uni d States Atlantic ports for a period
not to exceed 2 years said period begin not later than October 1

1957 and shall tpereafter offer for periods not to exceed 2 years

refrigerated space available for such carriage
It is further ordered That respondent shan employ uniform fair

and reasonable standards in determining the qualifications of appli
cant shippers and in exercising its judgment in this rega d respond

5 F M B
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ent shall take into considerat iOn 1 applicai1t s financial capacity to

engage in the banana busIness On R scale prOP OrtiOnate to the

r frigerated space requested 2 applicant s ability to arrange fo

the purchase IOading and stowage Of the bananas to be shipped
and 3 applicant s anility to arrai1ge fOr the discharge Of bananas
and to this end respondent may require applicant shippers to pro
vide verified infOrmati On sufficient to enable respondent to m ke the

n ary determinations

It is further ordered That respOndent be and it is hereby notified
and required to establish observe and enfOrce j list and reasOnable

regulatiOnsand practices relatipg to Or connected with the Ieceiv ng
handling stowing transporting carrying anddischarging Qf Rnarias

on its vessels which re gulatiOns and practices may incl de the

fOll Owing requirements a each shipper shall furnish and maintain

8 security for the performance Of all Of its obligatiOns under the

2 year fOrward booking a deposit in cash negotiable securities Or a

bond satisfactory to respondent equal to 1212 percent Of the total

minimum freight charges due under said fOrward booking b nO

shipper shall be permitted withOut the apprOval Of r spondent tO

assign the forward booking Or Otherwise transfer any rightS se u ed

by him under said forward booking c the payment by the shipper
of dead freight of up to 90 percent Of complete utilization Of spa e

assigned d loading stOwing aIid unloading shall be at the expense
and risk Of the shipper respondent to have the right to designate
the stevedore Or itself to perform the necessary stevedOring at the

POrt Of discharge e during the Chilean fruit season respondent
may prOportionately reduce the refrigerated space assign to banana

shippers without discrimination upon reasonable notice to permit
the carriage Of Chilean fruit f the treatment as a single shipper
those individuals partnerships Or corporatiOns who are affiliated
with each Other tO the extent Of 10 percent Or more common owner

ship
It is further ordered That respondent shall file with the Board

copies Of the 2 year fOrward hookings entered into h reunder

b the regulationsand practi esadopted py respondent r lating to

the receiving handling stowing transporting carrying and dis

charging Of bananas and c the criteria useby resPOndent in

determining what applicant shippers are qualified
It is further ordered That these cases be held Open fOr further

proceedings on the ciaims of complainants for reparation if ny

By the BOard

Sgd JAMESL PIMPER

Sedretary
5 F M B
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MARITIME ADMINISTRATION

No S 52

AMERICAN PRESIDENT LINES LTD APPLICATION FOR PERMISSION

UNDER SECTIONS 805 a AND 605 c OF THE MERCHANT MARINE

ACT 1936 TO CALL ITS TRANSPACIFIC VESSELS AT HAWAII

No 8 55

PACIFIC FAR EAST LINE INC ApPLICATION FOR PERrnSSION UNDER

SECTION 805 a OF THE MERCHANT MARINE ACT 1936 TO CALL

ITS TRANSPACIFIC VESSELS AT HAWAII

Submitted Ap1UB 1957 Decided May 10 1957

To permit Pacific Far East Line Inc to carry cargoes between ports inHawaii

and ports in California Oregon and Washington on unsubsidized trans

pacific voyages with cargo vessels would result in unfair competition t

an operator engaged exclusively in the coastwise or intercoastal service

and would be prejudicial to the objects and policy of the Merchant Marine

Act 1936 Application for uch permission under section a05 a of the

Merchant Marine Act 1936 denied

Odell Kominers and J AltonBoyer lor Pacific Far East Line Inc

Peter N Teige and George Wick Jr lor American President
Lines Ltd

Alvin J Rockwell Willis R Deming Alan B Aldwell Ernest K

Kai and Robert G Dodge for Matson Navigation Company
James L Adqms Gilbert O Wheat Gordon L Poole and Tom

Killefer for Pacific Transport Lines Inc and States Steamship
Company

Allen O Dawson as Public Counsel
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REPORT OF THE BOARD AND MARITIME ADMINISTRATOR

CLARENCE G MORSE ChaiNnan and Maritilme Administrator BEN
H GUILL Vice OludrmanTROS E STAKEM JR Member

By THE BOARD AND MARITIME ADMINISTRAl OR

This proceeding arises out of applications filed by American Presi
dent Lines Ltd APL and Pacific Far East Line Inc

PFEL for written permission under section 805 a of the Mer
chant Marine Act 1936 as a enqed the Act l to provide service
between the west coast of the United States and Hawaii

APL filed two applications dated July 30 1954 seeking permission
to call certain of its vessels at Haw ii One related todomestic trade
and the other principally to foreign trade The Board referred for

hearing Docket No 8 52 only so much of these applications as

sought a written permission under section 805 a of the Act to

carry domestic cargoes between California iand Hawaii in APL s

subsidized cargo vessels Operating On Trade Route No 29 Route
29 2

Freight Service F and b authorizatiOn under section 605 c

of the Act to lift and discharge at H awaii with these vessels cargoes
to and from foreign ports within the trading area of Route 29

1 Section 805 a of the Act is as follows
It shall be unlawful to award or pay any subsidy to any contractor under authorit1

of title YI of this Act or to charter any vessel to any person under title VII of this Act
if said contractor or charterer Or any holding company subsidiary affiliate or associate
of such contractor or charterer or any officer director agent or executive thereof directly
9r indirectly shall own operate or charter Ilny vessel or vessels engaged in tbe domestic
intercoastal or coastwise service or own any pecuniary interest directly or indirectly
in any person or concern that owns charters or operates any vessel or vessels in the
d mestic intercoastal or coastwise service without tb written permission of the Commis
sion Every person firm or corporation having any interest tn such application sball be
permItted to intervene and the Commission shall give a hearing to the applicant and the

intervenors The Commission shall not grant any such application if the CommissIon
finds it will result in unfair competition to any person firm or corporation operating
exclusively in the coastwise or intercoastal service or that it would be prejudicial to the

objects and policy of this Act Provided That if such contractor or other person above

described or a predecessor in Interest was in bona fide operation as a common carrier
by water in the domestic intercoastal or coastwise trade in 1935 over the route or routes
or in the trade or trades for which application is made and has so operated since tbat
time or if engaged In furnIshing seasonal servIce only was in bona fide operation in 1935
during the season ordinarily covered by its operation except in either event as to inter
ruptions of service over which the applicant or its predecessor in interest had no control
the Commission shall grant such permission without requIring further proof that public
interest and convenIence will be served by sucb operation and without further proceedings
as to the competition in such route or trade

If such application be aJowed it shall be unlawful for any of the persons mentioned
in this section to divert directly or indirectly any moneys property or other thing of
value used in foreign trade operations for which a subsidy Is paid by the UnIted States
into any such coastwise or intercostal operations and whosoever shall violate this pro
vision shall be guilty of a misdemeanor

I California ports Far East
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PFEL filed an applic8ltion dated December 15 1954 for permis
sion for its unsubsidized vessels to transport cargo in the domestic
trade between Hawaii and the Oalifornia coast as part ofa trans

pacific voyage land to transport cargo between Hawaii and ports
on Route 29 as part of a transpacific voyage Under the date of

March 1 1955 PFEL amended its application so as to request permis
sionfor its unsubsidized vessels to transport cargo in the domestic

trade between Hawaii On the One hand and ports in California

Oregon and Washington on the other hand as part of a transpacific
voyage and to transport cargo between Hawaii and ports in Guam
as part Of a transpacific voyage The Board referred for hearing

Docket No 855 only so much of the application as sought written

permissiQn under section 805 Ia of the Act to carry cargoes between

ports in Hawaii andpQrts in California Oregon land Washington
on unsubsidized transpacific voyages withcargo vessels 8

The two proceedings were consolidated Pursuant to notice pub
ished in the Federal Register hearing was held before an examiner
from October 17 through November 14 1955 at San Francisco
from November 14 through December 8 1955 lat Honolulu land froni

January 24 through February 1 1956 at Washington D C The
record consists of 7 561 pages of ltestimony land 176 exhibits

Matn Navigation Company Matson Pacific TransportLines
Inc PTL States Steamship Company States and Isthmian

Steamship Company Isthmian intervened PFEL intervened in
No S 52 and APL interVened in No S 55 Isthmian was not repre
sented lat the hearing land filed no brief No briefs were filed by
PTL Or States PTL says that it is familiar with the arguments
of Matson in opposition to Section 805 a permission contained in
the opening brief Of Matson and both adopts as its own and endorseS
such arguments of Matson States now an applicant for subsidy
advises that if the Federal Maritime Board were to grant PFEL

permission under Secti n 805 a to serve Hawaii St8ltes will itself

apply for similar permission to call its transpacific vessels at Hawaii

in the domestic trade between Hawaii and ports on the pacific
coast

Subsequent to the hearing on June 18 1956 APL withdrew its

applications and has taken no further part in the proceeding
Briefs were filed the examiner issued a recommended decision

xceptiQns were filed land weheard oral argument

a Where the term application i8 hereinafter used in referring to PFEL8 nppllcatlon
It will be understood to mean only that part of the appllcatlon that WfiS referred for

hearing
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The examiner found and concluded that the granting of PEEL s

application will not result in unfair competition to any person firm
or corporation operati lg exclusively in the coastwise or intercoastal
ervice or be prejudicial to the objects and policy of the Act and

recommended that PFEL s application be granted We do not agree
with the ultimate 09nclusiQns and recojnmendations of the examiner

Exceptions and recommended findings not discussed in this report
nor reflected in our findings or cQnclusions have been found not
related to material issues or not supported by evidence

PFEL operates a subsidized service on Route 29 under an operat
jng differential subsidy agi eement with the Board In addition
t operates without subsidy and on a rgular schedule a Pacific Guam

service and also a transpacific refrigerated vessel service
PFEL s unsubsidized Pacific coast Guam service has been operated

for about nine years The service is maintained on a twice monthly
fr quency One of the sailings is made with a vessel that loads out
bound in the Pacific Northwest and then proceeds to Los Angeles
and San Francisco to load on the other sailing the vessel loads only
at California ports The vessels carry general cargo to Guam and
bulk cargo to Japan normally returning to the Pacific coast in ballast
On one of the two sailings calls are made at Honolulu to load cargo
for Vake and Guam The service does not presently carry cargo
between the Pacific coast and Hawaii Transpacific bulk cargo car

ried by the Guam vessels is not competitive with the bulk cargoes
carried by PFEL s subsidized vessels because it is over and above
the requirements of the latter for bulk Moreover the quantity of
bulk cargoes carried by United States flag berth operators on Route
29 is insignificant in comparison with past and present available bulk

cargo If the application is granted PFEL will turn the vessels
at Guam and will not employ them to carry lmlk cargo beyond Guam
It will charter vessels to the extent approved by the Maritime Ad
ministration to lift bulk cargoes for destinations beyond Guam

PFEL S transpacific refrigerated vessel service is operated with

fully refrigerated ships bareboat chartered from the Government
These vessels are employed for the carriage of military reefer cargo
under military contract and military direction PFEL has carried
on these vessels refrigerated military cargo from United States Pacific
coast ports to Hawaii at the specific instruction and direction of the

military The average lift has been from 900 tons to 1 000 tOllS per
1110nth moving as a single lot
Ifthe application is gr ntedPFEL will maintain a service between

the Pacific coast Hawaii and Guam on a ten day frequency em
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playing six liner vessels It is presently planned that these vessels

will be three AP 3 s now owned by PlfEL nd three C3 s bareboat
chartered by pFEL The itinerary initially contemplated is service

outbound from the Pacific Northwest fllternatipg between Puget
Sound arid the Columbia River ie Seattle Tacoma portland Long
view and Astoria Los Angeles and the S n Francisco Bay area

including Stockton an east bay terminal and a San Francisco
terminal to Honolulu thence Wake thence GuaJll turnipg at G aln

and loading homebound at Gllam and Hawaii for the Pacific COastl
Service will be afforded for dry nd reefer c rgo and tor bulk liq ids
PEEL expects to make space available fOr abqllt 2 500 tODf of cargo
on each sailing from the Pacific coast to Hawaii 1tnd for about t pOO
to 5 000 tons per sailing from Hawaii to the Pa ific cQ t It win
offer direct service to Honolulu and will serve theotherHawaii rt

by transshipment or by dIrect ca1ljfsllfficientcalgo off r Servipe
will be provided at Matson s then currentr ate To t1H E tent special
equipment or fittings Jllay he ne sl1ry o carry refrigeTat d cargo
sugar hulk liquids or any other cargo PFEL is prepared and intend
to iutnish such special equipment and fittings

APL carries cargo between LPs Angeles and San Francisco anq
Honolulu on its cdmbination passenge cargo vess Js President

Olevelarui and President Wuson It does not whcitcargo for thi
trade Its Hawaiian carryings in recent years hav aVlraged at b

a few hundred tons per voyage and have been lirrited to s call

express and refrigerated cargo
PTL opera a subsidize4 fOltnightly ervice on Route 29 llder

an operating differential subsidy agreement with t4 Board It has

authority under section 805 a to call at Hawaii on not more thl1n
13 sailings annually in each direction PTL serve Hawaii on its

subsidized voyages with statutory abatement of subsidy Outboup d
carryings are principally from San Frandsco proper Service was

discontwued from StocktoI1 a d from east bay tenninals in Sa
Fran

Gisco Bay and little cargo is being obtained from the Los Angeles
area Direct serviQe for commercial cargo is provided to IJQnolulu
only With transshipment to oth rHawaiian ports Eastbound serv
ice from Hawaii has not been furnished for thE past years lSo re f t

seryi is ofIered toor froJll Hawaii PTL characterjz Hawaji as

playing a minor role in its total carryings Under the p pl issiotl

graQ d to PTL tq can at Hawaii it must at all times give priority
to its transpaQific cargO requirements and since 1953 eX cept for an
occasi Ilal bacl month jt hlS had very little outbonnd free space in
its tr nspacific ve ls
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Matson operates four services lmtween mainland ports of the

Uni d States and Hawaii as follow Pacific Northwest Hawaii

freight service California Hawaii freight service a pas enger serv

ice and Atlantic Gulf Hawaii joint freight service Each of these

services is confined to domestic ports except that since 1932 the Pa

cific Northwest Hawaii freight service haa included calls at British

Columbia ports to load anddischarge cargo
Matson s service between the Pacific Northwest and Hawaii is

maintained with two C3s and two Liberty type ve8sels TheC3s

sail at frequencies of 14 and 21 days from Portland Seattle Tacoma

and British Columbia carrying dry liquid and refrigerated cargo

While they are operated as general cargo vessels they lift quantities
of lumber and military cargo They return carrying dry and liquid
cargo at intervals of 14 and 21 days to Seattle and Tacoma with a

time provision in the schedule to permit calling at San Francisco

Bay if required They also provide eastbound service to British

Columbia The Liberty type ve ls are used in a lumber service

One of these vessels or lumber carriers as they are called is avail

able once in every 30 days alternately serving Puget Sound and Co

lumbia River Coos Bay The lumber carriers may lift items of

general cargo or military cargo in addition to lumber They return

with cargo from Hawaii to Portland Schedule time provides suf

ficient flexibility to call at San Francisco Bay if required and also

at Vancouver Washington
Service between San Francisco Bay ports and Los Angeles and

Hawaii is provided by Matson with eight 3 s which operate on a

28 day turnaround From San Francisco Alameda Matson makes

a sailing every Wednesday and from Los Angeles every Friday
From Hawaii to Sail Francisco Oakland Alameda asailing is made

every Thursday and to Los Angeles every tdonday The Los An

geles vessel also brings cargo to San Francisco Bay Dry liquid and

refrigerated cargo is lifted westbound and eastbound The schedule

is so arranged that eastbound ships into San Francisco upon com

pletion of discharge give weekly service to the military and are avail

able to lift outbound general cargo from San Francisco before pro

ceeding to Los Angeles
From Stockton Matson schedules a sailing for Hawaii once every

21 days inward sailings ateon about the same schedule

Matson has engaged in coastwise trade with Hawaii for 73 years
It has invested over 30 000 000 of its own funds in freight vessels

which have been fitted to serve the Hawaiian trade alid over

5 000 000 in shore facilities and equipment to handle the calgo in
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the Hawaiian trade It has also assumed substantial financial obli

gations with respect to shore facilities and equipment r quired to

care for and handle Hawaiian cargo In addition Matson has 8

continuous research program investigating new and improved
methods and facilities for handling caring for and transporting
cargo in the Hawaiian trade

No carrier other than those mentioned above provides service be

tween tlte United States Pacific coast and Hawaii or in any leg or

segment of that trade

There have been occasions when cargo offered to Matson has not

been accommodated on a particular vessel and has had to await the

next sailing Utilization outbound has ranged from about 80 in

1950 to about 90 in the first six months of 1955 In each year

there has been substantial unused underdeck deck and reefer space

and there have been times when the cargo vesscl were withdrawn

due t insufficient cargo While certain shipp rs have requested more

frequent servIce and more cargo space at particular times the record

shows that most shippers are satisfied with the Mat on service

Longview VIashington has not been s rved by Matson for general
cargo though service is provided to lumber docks One shipper
indicated a movement of 150 to 250 tons of paper a year to Hawaii

and 10 to 15 tons would be available for a particular call

No service had been given by Matson to Astoria Washington until

the time of the hearing The record indicates a movement of 500

tons of flour per month from Astoria to Hawaii and during the hear

ing trial service to A toria was instituted The port of Stockton had

asked for fortnightly frequency and Matson has instituted service

on a 21 day frequency Certain Stockton shippers jeel this service
does not fully meet their needs

In 1954 Matson carried 048 505 short tons of cargo outbound from

the Pacific coast to Hawaii PTL carried 17 297 long tons and APL

carried 1 862 long tons In the same year Matson carried 1 184 086

short tons of cargo inbound from Hawaii to the Pacific coast PTL

carried 2 770 long tons and APL carried 343 long tons

Of the cargo moving from Hawaii to the Pacific coast approxi
mately 95 percent consists of sugar molasses and pineapple All

of this is carried byMatson

Through interlocking corporate relationships Matson is associated

with the major producers anl shippers of sugar molasses and pine
apple in the Hawaiian Islands and the e same business interests

handle much of Matson s terminal and stevedoring work and agency
work in both Hawaii and the United States Certain of these affili
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ated interests are large importers of lumber and fertilizer from the

Pacific coast

latson owns and acts as agent for the Oceanic Steamship Com

pany Oceanic which operates substantial service on Trade Route

N0 27 4 under an operating differential subsidy agreement with the
Board Matson and Oceanic have identical officers directors man

gement and freight traffic staffs in the United State except fOr

a freight traffic manager his assistant and a stenographer employed
solely by Oceanic in its San Francisco office and have common of

fices agents and terminals 1atson s overhead not specifically allo

cable to Oceanic is prorated between Oceanic and Matson in keeping
with 1aritime Administration s formula

Matson contends that PFEL s application as amended in the

course of the hearing is outside the scope of the hearing authorized

by the Board and that no permission can be granted thereon Ac

tually th application was not amended at the hearing PFEL asks

permission to carry cargo between ports in Hawaii and ports in Cali
fornia Oregon and VVashington on unsubsidized voyages with cargo
vessels just as it did before the hearing The point made by Matson

is that PFEL now seeks permission to carry cargo between the Pa
i

cific coast and Hawaii on vessels which would not proceed beyond
Guam whereas before the hearing it requested permission to per
form the transportation between the Pacific coast and Hawaii as

part of a service that would include calls in the Far East This dif

ference is insufficient to warrant a finding that the operation now

proposed is outside the scope of the authorized hearing
PFEL contends that Matson has no standing to oppose its appli

cation It claims that since 1atson is the parent corporation and

managing agent of Oceal1ic a subsidized operator these two car

riers are required to have written permission under section 805 a

for operation between the mainland of the United States and Hawaii

that it does not appear that any such permission has been granted
except under the grandfather clause of section 805 a that grand
father rights cannot predicate a grant of authority greater in any
material particular than the prior operations upon which they are

based that Matson s present service is substantially different from

its 1935 service both over all and in its component parts and that

therefore Matson does not have grandfather authority for its pres
ent operation

Referring to Matson s Pacific Northwest Hawaii freight service
which includes calls at British Columbia ports PFEL asserts that

u S Pacific Australasia
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quite apart from the question of whether this service is so much a

part of the entire service between the Pacific coast and Hawaii as to

make the whole operation one not exclusively in domestic trade there

can be no argument but that the Pacific Northwest service i e the

two 03 s plus the two lumber vessels is not entitled to the protec
tion of section 805 a fatson states that although very important
to the Hawaiian economy the volume of cargo carried between Brit
ish Columbia ports and Hawaii comprises only a small percentage
of the domestic cargo carried on Matson vessels and urges that this

foreign trade cargo carried at the insistence of receivers and shippers
of cargo in Hawaii in a service that is primarily a domestic service
should not deter the Board from affording to Matson and its Pacific
Northwest freight service the protection afforded by section 805 a

1atson contends that the proposed competition of PFEL would
be unfair It claims that PFEL s domestic Hawaii n cargo service
would deprive it of cargo to which it is fundamentally entitled which
it has the capacity to carry and which it needs In claiming to be

fundamentally entitled to carry Hawaii s cargo Matson says We
use the expression fundamentally entitled of course in the context
of this proceeding The question of who is fundamentally entitled
to cargo naturally does not arise yhere there is free competition with
none of the contestants supported by the GOyenlment On the other
hand the question of fundamental entitlement arises sharply where
as here there is a domestic operator which is entitled to the protec
tion of section 805 a from a subsidized operator Matson main
tains that it is fundamentally entitled to carry Hawaii s cargo by
reason of its 73 years in the Hawaiian trade and its investment in
shore facilities and in its fleet It urges that PFEL would over

tonnage the trade blanket 11atsoIl sailings provide irregular or un

restricted service concentrate on the most favorable cargoes use

chartered vessels and compete unfairly with Matson through the
use of its subsidized vessels It also maintains that the benefits that
PFEL receives in foreign trade in the form of construction differen
tial subsidy operating differential subsidy benefits from deposits in

statutory reserve funds and cargo preference aid and would re

ceive from the expected carriage of domestic cargo on an added cost
basis would have an unfair impact on Matson

Asserting that if PFEL s application is granted Matson will still
be the primary carrier in the trade and the carrier on which the trade
must rely for basic service year aIter year Matson also contends that
competition which deprives such a domestic carrier of cargo which
it needs which it has the capacity to carry and to which it is funda
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mentally entitled is not only unfair competition but is also prejudi4
cial to the objects and policy of the Act It claims that

that
which

results in unfair competition to Matson is prejudicial to the objects
and policy of the Act even if Matson itself were not in aposition to

invoke the statutory defense of unfair competition Therefore it

urges the same grounds in support of its contention that PFEL s

competition would be prejudicial to the objects and policy of the Act

as it advances in connection wIth its contention that such competi
tion would be unfair In addition it maintains that PFEL would

neglect its primary trades that PFEL s chartered vessels would not

provide certainty of future service commensurate with the damage
to Matson that PFEL s application must be considered in relation I

to PFEL s present and potential operations and that Matson s ves

sels are essential to national defense

PFEL conteIds that the grant of its application will be neither

unfairly competitive to Matson nor prejudicial to the objects and

policy of the Act and that in any event the Hawaiian Islands need

and will benefit from the competition to be furnished by PFEL

Public Counse maintains that the proposed service of PFEL will

be consistent with the objects and policy of the Act and will not re

sult in unfair competition to Matson

Matson bases its contention that PFEL would deprive it of

Hawaiiancargo that it needs on the adverse effect that PFEL s

participation in the Pacific coast Hawaii traffic would have on Mat

son s vessel replacement program It urges that it made a profit of

only 38 cents per revenue ton after taxes and before declaration of

dividends on the movement of 13 474 497 revenue tons from 1950

through 1954 that PFEL expects to carry 2 500 tons per voyage on

36 voyages per year from the Pacific coast to Hawaii and 4000 tons

from Hawaii to the Pacific coast that converted to revenue tons

PFEL would deprive Matson of 10 percent of the cargo that would

otherwise be carried by Matson and that from 1950 to 1954 the

diversion from Matson of 10 percent of the domestic cargo moving on

an average round voyage of a freight vessel between the Pacific coast

and Hawaii would have deprived Matson of 31 percent of voyage

gross profit and 60 percent ofvoyage net profit for such round voyage

DISCUSSION AND CONCLUSIONS

Matson has requested that the withdrawal of APL s application
in No 8 52 be held to operate with prejudice We agree with the ex

aminer that this request should be denied If the APL application
5 F M BM A
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is renewed the question of whether it should be entertained can be

raised at the time of its renewal
Matson is the only intervener operating exclusively in the coast

wise or intercoastal service within the meaning of section 805 a

In its service between California and Hawaii it clearly operates ex

clusively in the domestic service With respect to its Pacific North

west Hawaii service Matson includes calls at British Columbia

We agree with the examiner that the British Columbia calls preclude
a finding that Matson is operating exclusively in the coastwise or

intercoastal service on its Northwest Hawaii service An operator
engaged exclusively in the coastwise or intercoastal trade is one

furnishing a service that does not include foreign ports Ameriean

President Lines Ltd Subsidy Route 17 4 F M B M A 488

501 1954
PFEL contends that Matson and its subsidiary carrier Oceanic

do not have proper grandfather rights and permission under section

805 a for Matson s domestic Hawaiian service and therefore Mat

son has no standing to claim the protection of section 805 a in

opposing the PFEL application The status of Oceanic s permission
with respect to Matson s domestic services is irrelevant to the ques

tion of whether Matson is operating exclusively in the domestic

coastwise or intercoastal trade Here the facts of record show Matson

to be such an operator with respect to its California Hawaii service

To that extent Matson is clearly entitled to the protection of section

805 a and has standing to oppose thePFEL application
The burden of proving the statutory requirements of section 805

a are upon the applicant and the domestic operator has only the

burden of rebutting the prima facie proof required by section 805 a

American President Lines Ltd Subsidy Route 17 4 F M B

M A 555 556 1955 The Board andits predecessors have indicated

a special concern for the protection of coastwise and intercoastal

operators Am Pres Lines Ltd UMUbsidized Operation Route

17 3 F M B M A 457 470 1951 American President Linea

Ltd Subsidy Route 17 4 F M B M A 488 504 1954 Ameri

can President Lines Ltd Sec 805 a Application 4 F M B

M A 436 440 1954 and have further indicated that doubts should

be resolved in favor of the intercoastal operator Am Pres Lines

Ltd Unsubsidized Operation Route 17 supra at page 470 Amer

ican President Lines Ltd Sec 805 a Application supra at

page 440
Matson has been engaged exclusively in the Pacific coast Hawaii

service for over 73 years has invested substantial sums in shoreside

facilities and equipment and has built up and maintained a fleet
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jng and that certain shippers desire more service to Stockton and

broader port coverage the record as a whole supports a finding that

thegreat majority ofshippers have been adequately served by Matson

Though particular sailings have been fulland cargoes have on limited

lccasions been held for a later sailing there has been available excess

free space on U109t Matson sailings and vessels have at times been

withdrawn from this service for lack of cargoes The record sup

ports a finding that Matson hlts had sufficient capacity to serve the

trade adequately and viII continue to provide sufficient capacity to

Ifleet the needs of this trade iIl the foreseeable futlre The record

fails to show the need Jor ser ice in excess of that presently pro

vided by Matson and other existinglOl erators
Prior decisions of the Board and Admin strator have stated the

principle that a Subsidized operatorshould not be pennitted to de

prive regular domestic can iers of cargoes which they need have the

ltpacity to carJ Y and to which they are fundamentally entitled

A1IM1 Pres Lines Ltd Umubs idizf3d Operation Route 17 8Upraj

Ame1 ican P1 esident LiJnes Ltd Sec 805 a Permission supraj

jmerican President Lines Ltd Subsidy Route 17 supra

In Unsubsidiied Operation supra at page 470 the Board a ld

Administratoi stated

The great importance to our merchant niarine of its domestic fleet and the

erious diflic lties that have atteQded the reestablishment of domestic shipping

In the period since World Var 11 bould prompt us to resolve all doubts against
lctivities of subsidized companie whose operations might tend to impede tbe

levelopment of domestic transporta ion by sea

In Subsidy Route 17 supra at page 504 the Board and Adminis

rator further indicated that

in our judgement those operators who provide exclusively intercoastal

iervices are entitled as against pJimarily offsbore operators such as APL to

hatever intercoastalcargoes they can carry

In view of the foregoing analysis and in conformity with the

rinciples previously announced by the Board and Administrator

ve feel that Mats6n n exclusively domestic operator in the Cali
Olllia Hawaii trade needs the available cargo in this trade has the

apacity to carry such cargoes and as opposed to PFEL primarily
subsidiied offshore operator is fundamentally entitled to such car

oes Furthermore the diversion of the volume of cargo which

FEL would carry would seriously jeopardize Matson s vessel re

Ilacement program and would impede the proper development and

ontinuation of i1atson s California Hawaii service We should be

articularly careful to protect the existing operator in an offshore
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territorial trade such as the Pacific coast Hawaii trade considered

herein The Hawaiian economy is vitally dependent on ocean trans

portation to and from the Pacific coast We conclude that to permit
PFEL to carry cargoes in the California Hawaii trade would re

sult in unfair competition to Matson in its California Hawaii service

an exclusively domestic service and would be prejudicial to the ob

jects andpolicy of the Act

The PFEL application is for an integrated service which would

serve both the Northwest and the California ports and Hawaii on

the same vessels The primary service would appear to be between

California and Hawaii In view of our findings that such service

would result in unfair competition to an operator engaged exclu

sively in the coastwise or intercoastal service and would be preju
dicial to the objects and policy of the Act we are unable to grant the

permission requested by PFEL We have not been presented herein

with an application for service solely between the Northwest and

Hawaii in which service Matson is not an exclusive domestic oper
ator entitled to the protection of section 805 a and ourconclusions
are not directedto such an application

Matson is the predominant carrier in the Pacific coast Hawaii
trade and we recognize that such a carrier should not be protected
from free competition Denial of PFEL s application does not pro
tect Matson from such competition Any unsUbsidized United States

flag carrier may at any time and without restriction or permission
from this Board enter into competition with Matson in this trade

On the full record herein we find and conclude that the granting
ofpermission to PFEL to provide the requested service between Pa

cific coast ports and Hawaii would result in unfair competition to

a carrier operating exclusively in the coastwise or intercoastal serv

ice and would be prejudicial to the objects and policy of the Act

We therefore deny such application

Vice Chairman Guill dissenting
I do not concur in the result reached by the majority In my

view the record and arguments support the findings and conclusions

of the examiner

The primary issues presented in this proceeding such as a does

Matson in fact have sufficient capacity to meet the needs of the trade

b is there a need for additional service c would additional com

petition rom PFEL be unfair to Matson and d would the amount
of cargoes diverted from Matson by PFEL be a real burden on Mat

son s domestic operations or prejudice Matson s vessel replacement
5 F 11B M A
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program are primarily issues of fact which must be determined from

an analysis ofconflicting testimony and evidence

Extensive hearings w re held before an experienced examiner of

the Board covering 45 days of testimony in San Francisco Hono

lulu and Washington The record consists of over 7 500 pages of

transcript 176 exhibits totalling 1900 pages and includes the testi

mony of over 70 witnesses The examiner who actually observed
the witnesses and heard the conflicting testimony of numerous ship
per consignee and company witnesses made findings and reache
conclusions a that Matson s services do not fully meet the needs
of shippers in the trade b that certain ports have been given in
sufficient service c that through its business affiliations in Hawaii
Ma on would have an advantage over PFEL in obtaining cargoes
d that for all practical purposes Matson s service in the first six

months of 1955 operated at maximum utilization e that iD view
of the deficiencies in Matson s service it can hardly be said that
PFEL s service would be superfluous f that in view of indicated
future growth in the Pacific coast Hawaii trade the competition of
PFEL would not appear to be a burden on Matson s domestic oper
ations and would not prejudice Matson s vessel replacement program
and g that PFEL s competition would not be unfair to Matson or

prejudicial to the objects and policy ofthe Act
The examiner who hears the testimony and observes the demeanor

of witnesSes is especially qualified to reach the proper factual con

clusions Ohio Associated Tel 00 v Natioruil Lrbor Relations
Ed 192 F 2d 664 6th Clr 1951 United States Steel 00 v Na
tional Labor Relations Bd 196 F 2d 459 7th Cir 1952 Great
Western Food Distributors V Brannan 201 F 2d 476 7th Cir 1953
This is particularly true in the instant proceeding which involves
one of the most lengthy and exhaustive records ever developed in a

Board proceeding We should overrule the examiners findings only
for real and substantial cause Ifind no arguments advanced in ex

ceptions or oral argument which in my opinion warrant our reversal
ofthe examiner s findings
If Matson were solely a domestic unsubsidized operator without

finy affiliations or connections with a subsidized line Iwould be more

lnclined to resolve any doubts in favor of 1atson and certain as

ects of PFEL s competition might be termed unfair within the

neaning of section 805 a Here however Matson through its
wholly owned subsidiary Oceanic has available to it substantially
he same subsidy benefits which would be available to PFEL in
onnection with its proposed unsubsidized Hawaiian operations Fur
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thermore Matson Orient LIne another 1atson subsidiary presently
has pending an application for subsidized operations Because of
these facts it is my view that Matson has a greater burden in re

butting PFEL s prima facie case than wou d a carrier who had no

such affiliations with a subsidized line See Pac Transp Lines
Inc Subsidy Route 9 4 F M B 7 17 1952 Ifeel that Mat

son has not sustained its burden

In my view the record fails to show that the granting of PFEL s

application would jeopardize Matson s vessel replacement program
Matson s own traffic witness estimated a 10 percent increase for traf
fic in 1955 over 1954 and we can take official notice of the fact that
there is a steady and continuing increase in cargoes moving in this
trade It appears that diversion of cargoes to PFEL as a result of

permission herein sought would be more than made up through
over all increases in the trade In any event cost of replacing ves

sels is a fundamental factor in determining a compensatory freight
rate Over a reasonable period of time freight revenues should sup
port a vessel replacement program regardless of whether PFEL is

permitted to compete to the limited extent herein requested Fur
thermore Matson s witness would not testify that the granting of
PFEL s application would in fact prevent consummation of Mat
son s vessel replacement program

By virtue of its long experience in the trade and close affiliations
with business interests in Hawaii Matson has developed a virtual

monopoly in carriage of cargoes moving between the Pacific coast
and Hawaii In 1954 it carried approximately 98 percent of west
bound cargoes and 99 percent of eastbound cargoes I fail to see
how under these conditions PFEL s proposed competition can be
termed unfair I have serious doubts that Congress in enacting
section 805 a intended to protect a domestic operator who had
in fact a near monopoly in any trade Rather I feel it intended
to protect normally competitive domestic operators from unfair com

petition by predominantly offshore subsidized lines
In summary Iwould like to reemphasize that if Matson were in

fact unrelated to any subsidized operations Iwould be more inclined
to resolve all doubts iri favor of the exclusively domestic operator
Here however Matson and PFEL stand on substanitally equal terms
insofar as subsidy is concerned and in my view PFEL s competi
tion would not appear to be unfair to Matson or prejudicial to the I

objects and policy of the Act
Ifeel we should adopt the findings and conclusions of the exam

iner and grant the permission requested by PFEL
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I am convinced on the record developed herein as was t4e exam

iner that PFEL s proposed competition would not be unfair to Mat

son s present operations and would not appear to be prejudicial to

the objects and policy of the Act As to possible future effects of

PFEL competition the Board could as it has in the past grant sec

tion 805 a permission fora limited perioq of time and provide for

Board review and possible modification or termination or the per
mission if found to result in unfair competition or prejudice to the

objects and policy of the Act Unsubsidized Operation supra Pa

oific Transp Lines Inc Sec 805 a Application 4 F M B 146

1953
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