UNITED STATES MARITIME COMMISSION

No. 614

TerminaL Rates anp CHARGES AT SEATTLE, WASHINGTON, OF
Arasxa Steamsamr CoOMPANY

Submitted February 18, 1952. Decided April 23, 1942

Proposed increased terminal rates and charges at Seattle, Wash., of Alaska
Steamship Company not shown unlawful. Order of suspension vacated, and
proceeding discontinued.

Albert E. Stephan for respondent.
Ralph L. Shepherd, Jay W. McCune, Omar O. Victor, Norman R.
Vote, John Ambler, and Pendleton Miller, for interveners.

Report o THE CoMMISSION

By tHE CoMMISSION

By schedules filed to become effective February 1, 1942, respondent
Alaska Steamship Company, a common carrier by water in the Alaska
trade, proposed to increase its terminal rates and charges at Seattle,
Wash., on nuinerous articles moving to and from Alaska. Upon our
own motion the operation of the schedules was suspended until June
1, 1942. At the hearing the Seattle Traffic Association, Tacoma
Chamber of Commerce, United States Smelting Refining and Mining
Company, and Alaska Transportation Company intervened. Rates
will be stated in cents per ton of 2,006 pounds.

Wharfage charges are those made on freight for the use of re-
spondent’s wharves. Handling charges are made for moving freight
between place of rest on the wharf and ship’s sling. Y.oading and
unloading charges apply only on railroad car traffic. Motor trucks
are loaded and unloaded by shippers. One half wharfage charges
are made on shipments delivered by barge alongside vessels and nat
handled over the wharf, No handling charges are made on this class
of freight unless it is necessary to sort mixed cargo on the barge.
Over 90 percent of Alaskan cargo moving over respondent’s wharves
is delivered by motor truck while less than 10 percent moves by

2U.8.M.C.
660



TERMINAL RATES AND CHARGES AT SEATTLE OF ALASEA 3. 5. 0. 661

railroad. About 75 percent of all cargo handled is classed as general
merchandise.

Respondent’s terminal rates have been stable, except for a few
minor adjustments, since June, 1922, when the general merchandise
rates were, as they are now: 50 cents for wharfage, 55 cents for
handling, and 55 cents for loading and unloading. It is proposed
to increase these rates to 60 cents for wharfage; 80 cents for han-
dling; and 80 cents for railroad carloading and unloading. Certain
other increases in various amounts are proposed for application on
specified commodities not included in the classification of general
merchandise.

Respondent relies upon the need of additional revenue to meet
advancing costs of operation due primarily to increased wages and
working restrictions. In 1941 it handled a total of 220,141 tons over
its wharf. The labor cost of handling amounted to $190,488 and
that of checking was $72,818. These figures represent a total labor
cost per ton of $1.195 which, when added to the cost of rent and
overhead, amounted to a total cost per ton of $1.69. Since the sum
of the wharfage charge of 50 cents and the handling charge of 55
cents equaled a total revenue of only $1.05 per ton on general mer-
chandise, it is ohvious that the terminal charges on the average ton
of freight were not on a compensatory basis in 1941.

Effective February 4, 1942 a 10-percent increase in straight time
and overtime wages for longshoremen has been granted. Witnesses
representing other Puget Sound wharves testified that increased costs
of operation were general and that the present trend of terminal
charges in other trades is upward. The wharves serving respondent’s
competitors propose to increase their terminal charges in like
amounts. An official of the Waterfront Employers of Washington
traced at length the history of labor relations since 1920. In view
of the conclusions reached, it will be unnecessary to review that
testimony.

Interveners offered no evidence.

We find that the suspended schedules are not unlawful. An order
will be entered vacating the order of suspension and discontinuing
this proceeding.
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OroEr

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 23rd day of
April 1942

No. 614

TermiNal, Rates aNp CHARGES AT SEATTLE, WASHINGTON, OF
Arasra Steramsair COMPANY

It appearing, That by order dated January 24, 1942, the Commission
entered upon a hearing concerning the lawfulness of the rates,
charges, regulations and practices in the schedules enumerated and
described in said order, and suspended the operation of said sched-
ules until June 1, 1942;

It further appearing, That investigation of the matters and things
involved has been had, and that the Commission on the date hereof,
has made a final report containing its conclusions and findings there-
in, which report is hereby referred to and made a part hereof, and
has found that the schedules under suspension have not been shown
to be unlawful;

It is ordered, That the order heretofore entered in this proceeding,
. suspending the operation of said schedules be, and it is hereby, va-
cated and set aside, and that this proceeding be, and it is hereby,
discontinued.

By the Commission.

[eRaL] (Sgd.) W. C. Pegr, Jr,
Secretary.



UNITED STATES MARITIME COMMISSION

No. 616

Rates axp Pracrices oF Mavrice BEniN (SHIPPING) Lap. anp Siema
TrapiNg CoRPORATION

Submitted August 10, 1942. Decided October 15, 1942

Respondents, obtaining the allocation of cargo space for the transpertation of
cotton from Suez to the United States and then disposing of it to others
on bases far exceeding the rate accorded them, not sublect to the Shipping
Act, 19106, as amended. Future course for shippers and consignees to follow
suggested.

Charles B. Hickox for respondents.
E. B. Hayes for the Commission.
George 8. Elpern and Herman W. Feder for Intervener.

Rerorr oF THE COMMISSION

By e CoMMIssIoN:

Respondents filed exceptions to the report proposed by the examiner
and requested oral argument. The request for oral argument is denied.
Our conclusions are substantially in accord with those of the examiner.

This is a proceeding instituted on the Commission’s own motion con-
cerning the status of the respondents, Maurice Benin (Shipping) Ltd.
and Sigma Trading Corporation, both having an office or place of busi-
ness in New York, under the Shipping Act, 1916, as amended ; and the
lawfulness of their rates and practices in connection with the trans-
portation of cotton from Suez, Egypt, to Boston, Mass. Reinhart
Cotton Company, Inc., intervened.

The proceeding was instituted upon information that respondents,
after receiving from the Emergency Shipping Division of the Mari-
time Commission an allocation of space for shipment of 6,000 bales of
coiton from Egypt, disposed of the space to others at rates or other
consideration greatly in excess of the established steamship rates.

Respondents contend that they were acting solely as traders in cotton
and not as carriers, forwarders, or other persons subject to the Ship-
ping Act, 1916, and that, therefore, the Commission has no jurisdiction.

They offered numerous communications between themselves and a firm
662 2U.8.M.C



RATES OF M. BENIN (SHIPPING), LTD., AND SIGMA TRADING CORP. 663

in Egypt to show that when the space was allocated they were negotiat-
ing for the purchase of Egyptian cotton to fill the allocated space.
These negotiations began in May 1941. On June 9, Benin sought the
aid of the Egyptian commerecial counselor to obtain the necessary
ship space, who, on June 17, advised Benin that the Emergency Ship-
ping Division of the Maritime Commission would allow a large part,
if not all, of the space for the cotton. On June 26, 1941, the Assistant
Director of the Emergency Shipping Division advised the Egyptian
commercial counselor that 3,000 bales would be lifted by each of two
steamers operated by American Export Lines, Inc.,, and Isthmian
Steamship Co., respectively, and suggested that Sigma or its represent-
atives get in touch with the named carriers to complete the necessary
arrangements. These arrangements were completed on June 30, 1941,
when Benin was informed that the rate would be $50 per long ton.
Respondents say they had become extremely doubtful by this time
of their ability to secure the 6,000 bales of cotton, Having heard
that Reinhart had 3,000 bales at Suez they approached that company
for the purpose of entering into an alleged joint venture, under which
the respondents were to furnish space for 3,000 bales and marine in-
surance, and Reinhart was to pay Sigma 6 cents per pound, or $134.40
per long ton. Reinhart rejected this proposition and sought, itself, and
through its broker to secure space. Informed that ne space was avail-
able, Reinhart entered into further negotiations with Sigma, and
finally agreed on July 3, 1941, to pay the latter 4.5 cents per pound, or
$100.80 per long ton for the space alone. The respondents were to
provide no insurance or furnish any other services.
Shortly thereafter respondents, through Simon Jaglom, entered into
a preliminary agreement on July 14, 1941, with George H. McFadden
& Bro., under which the respondents were Lo release space to McFad-
den for 1,000 bales. The final sgreement between McFadden and
Jaglom provided space for 1,200 bales, and McFadden was to pay
the freight rate to the carrier and, in addition, agreed to turn over to
Jaglom and respondents 50 percent of the profits accruing from the sale
of the cotton, and to pay them 1.5 cents per pound, or $33.60 per long
ton, on one-half of the 1,200 bales. There is no evidence in connection
with this transaction that respondents or Jaglom performed any
service for the shipper other than the furnishing of space on the ship.
Thus respondents and Jaglom, without paying any freight charges
or performing any service other than supplying freight space for the
transportation of cotton, which they had been able to secure through
the efforts of the Egyptian commercial counselor, collected from
Reinhart slightly more than $50,000, or 100 percent of the freight
charges, and from McFadden 1.5 cents per pound on 600 bales of cot-
ton and 50 percent of the net profits made by McFadden in the sale of
20.8. M.C.



664 UNITED STATES MARITIME COMMISSION

1,200 bales of cotton. In the McFadden case, the final settlement was
not shown but it, also, must have been a substantial percentage of the
freight charges.

Reinhart contends that Benin and Sigma, by procuring space and
then disposing of it on bases far exceeding the ridtes accorded by the
steamship lines to the public, violated the provisions of section 16 of
the Shipping Act, 1916, which make it unlawful for “any common car-
rier by water, or other person subject to this act, either alone or in
conjunction with any other person, directly or indirectly—

First. To make or give any undue or unreansonable preference or advantage to
any particular person, locality, or description of traffic iu any respect whateggever,
or to subject any particular person, locality, or description of traffic to any undue
or unreasongble prejudice or disadvantnge in any respect whatscever.
Reinhart’s position is that respondents functioned as “other persons
subject to this act.” In section 1 of the Shipping Act, 1916, the term
“other person subject to this act” is defined to mean “any person not
included in the term ‘common carrier .by water, carrying on the
business of forwarding or furnishing wharfage, dock, warehouse, or
other terminal facilities in connection with a common ecarrier by
water.” Reinhart contends that Benin and Sigma engnged in for-
warding. While the record shows that they did not receive and for-
ward the cotton, it is pointed out that they did obtain the alloca-
tion of cargo space, and their engaging in this activity, it is claimed,
was the conduct of a forwarder. However, the record shows only an
isolated.instance of procurement of cargo space, and, accordingly, even
though the transaction might be said to bear some analogy to certain
activities engaged in by forwarders, nevertheless it can hardly be
said on the record that respondents were engaged in the “business”
of forwarding. In this connection, it should be observed that a ship-
per, unable to use the space assigned to him, is not prohibited from
reallocating such space at the cost thereof to him. But when such a
shipper, on a number of occasions, trades in his space allocation at a
profit, he runs the risk of being considered as abandoning his role as
a shipper and being treated as assuming a role analogous to that of
a forwarder.

Reinhart also contends that Benin is subject to the act for another
reason. Benin is represented by its letterheads to be a steamship agent
and charterer. The testimony shows that it has never chartered or
operated ships, but it has acted as a steamship agent in the Near
East. Reinhart asserts that steamship agents are the agents of common
carriers and subject to the act and to our jurisdiction along with their
principals. Since it was not as an agent of a common carrier that
Benin acted in the matters under investigation, consideration of the
question thus raised is deemed unnecessary.

2TU.8.M.C



RATES OF M. BENIN (SHIPPING), LTD., AND SIGMA TRADING CORP. 665

On the record in this proceeding, we find that Benin & Sigma are not
shown to be or to have been subject to the Shipping Act, 1916, as
amended. It is possible, however, that they engaged in a transaction
which, if it had been found to have been repeated with some frequency,
might well have brought them within the scope of that statute, and
that. furthermore, they acted in serious opposition to the efforts of
the Government to keep freight rates within reasonable bounds. It
is unfortunate that their activities were not brought to our attention
sooner. If, when Reinhart was first offered space by Sigma, we had
been notified thereof, there would have been time to reconsider the
allocation made and to take steps toward Reinhart’s receiving no less
favorable rate than was accorded Sigms. In the future, if respondents
or others should attempt to profit by disposing of cargo space in the
manner herein disclosed, those approached should comniunicate such
fact to us without delay.

An order discontinuing this proceeding will be entered.

2U.8.M.C.



QORrpER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 15th day of October
A.D. 1942

No. 616

Rates anp Pracrices or Mavrice Benix (Smateping) Lap, axp Siama
Trapineg CorroBATION

This case, which was instituted by the Commission on its own motion,
having been duly heard, and full investigation of the matters and
things involved having been had, and the Commission, on the date here-
of, having made and entered of record a report stating its conclusions
and decision thereon, which report is hereby referred to and made a
part hereof;

It is ordered, That this proceeding be, and it is hereby, discontinued.

By the Commission.

[sEaL] (Sgd.) W.C. Pegr, Jr.,
Secretary.



UNITED STATES MARITIME COMMISSION

No. 622

Ix re M. S. VENCEDOR, ING.

Submitted November 17, 1942. Decided December I, 1942,

L

Respondent a sublect carrier engaged in interstate transportation between New
York-Philadelphla and Puerto Rico, without rate schedule on file, in viola-
tion of section 2 of Intercoastal Shipping Act, 1933, as amended. Ceasa
and desist order entered and violation referred to Department of Justlece

for prosecution,
Respondent’s request for special permission to file rates on less than statutory

notice denied.

Harold D. Safir and Herbert Lebovici for respondent.

Allen B. Bassett for Grevate Bros., Inc.; M. Barquinero for Bar-
guinero Teijeiro; A. W. Carle for Orange-Crush Company; Samuel
Conrad Cohen for Regent Shoe Corporation and Silvertex Mercantile
Company; M. Fernandez and H. Heyliger for M. Fernandez & Com-
pany; Murray €. Fuerst for Ricardo Katz: Arthur M. Gould for
McLain Carolina Lane; W, . Planz, J. Mangeis and M. Farber for
Neuss-Hesslein & Company, Ine.

John Eisenhart, Jr., for Director of Economic Stabilization and
the Office of Price Administration.

Maurice A. Krisel for the Commission.

Rerort or THE CoMMIBSION

By tHE CoMMISSION :

This is a proceeding instituted by us into and concerning the law-
fulness under the Intercoastal Shipping Act, 1933, as amended, of
the engaging by respondent M. S. Vencedor, Inc. in transportation
of freight between ports in the United States and ports in Puerto
Rico; the lawfulness of respondent’s rates, charges, classifications,
rules and regulations for and in connection with such transportation;
to determine whether permission requested by respondent on October
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IN RE M. S. VINCEDOR, INC. 667

9, 1942, for filing of its rate schedules upon less than 30 days’ notice
should be granted, and to make such findings and order or orders,
and to take such other action in the premises as may be warranted by
the record. Hearing was held in Brooklyn, N. Y., on November 12,
13, and 17, 1942.

Respondent is a corporation organized in September 1942 under
the laws of the State of New York., Prior to its organization and
during August 1942 the incorporators held themselves out by offers
to numerous firms and corporations as a carrier, under respondent's
name, of freight from New York, N. Y., and Philadelphia, Pa., to
San Juan, Puerto Rico, by barge from New York through the inland
waterways to Norfolk and ports south thereof, including Miami, with
transshipment at any of these ports to vessels of the respondent for
transportation thence to Puerto Rico. From August 1942, to the
date of the hearing, respondent had issued approximately 1,250 bills
of lading to approximately 200 different shippers for through trans-
portation as above described. The cargo offered and accepted was of
various commodities ordinarily covered by the term “general cargo.”
The shippers prepaid the transportation charge on all commodities
at a rate of $1.00 per cubic foot, The amount of cargo thus accepted
was sufficient to fill several of the respondent’s barges and the freights
collected therefor represented substantial amounts. Evidence also
disclosed that respondent had dispatched at least five loaded barges
southward through the inland waterways. One of these, the Liberty,
srrived at Norfolk where most of its carpo was transferred to
respondent’s sailing vessel, the Gravenor, otherwise known as the
Mayfair. This vessel became a total loss at sea.

At the time of the hearing respondent had not filed a tariff
echedule of rates covering the transportation above described with
the Maritime Commission.

On October 9, 1942, respondent obtained a temporary Certificate
of Public Convenience and Necessity from the Interstate Commerce
Commission covering the state-to-state portion of the transportation.
This certificate was effective until December 31, 1944, and was limited
to the transportation of shipments to be transshipped beyond the
ports of transshipment. The Interstate Commerce Commission also
required respondent to file with it a proportional rate applicable to
the transportation covered by the certificate,

Accordingly, respondent filed its Tariff I. C. C. No. 1, effective
October 10, 1942, showing a “proportional” rate between New York-
Philadelphia and Norfolk-Charleston-Jacksonville-Miami, This
tariff specified a rate of 40 cents per cubie foot or $16.00 per net ton,
whichever resulted in the greater revenue to respondent, applicabla
to any commodity south-bound and limited to sugar north-bound.

2U.8. M. C.
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There is no evidence that this rate was charged on any shipment
accepted by respondent for transportation to Puerto Rico.

Subsequent to the issuance of this Certifiente of Public Convenience
and Necessity and prior to the hearing, the United States Coast
Guard inspected four of respondent’s barges, and served notice upon
it, dated November 12, 1942, that the barges were not seaworthy and
would not be allowed to proceed through open waters necessary to
enter the inland waterways. Although respondent had been accept-
ing cargo and receiving the freight monies for this transportation
for a period of at least two Imonths, respondent in no instance
delivered any cargo to Puerto Rico.

The above facts of record demonstrate that respondent has been,
since August 1942, a common carrier by water in interstate commerce
subject to the regulatory provisions of the Intercoastal Shipping
Act, 1933, as amended. By section 2 of that act, all such carriers
are prohibited from engaging in such transportation unless and until
schedules of their rates, fares, and charges have been duly and
properly posted and filed with this Commission. Notwithstanding
the fact that respondent had secured a Certificate of Public Con-
venience and Necessity from the Interstate Commerce Commission,
and had filed a “proportional” rate therewith respondent was not
relieved from complying with the provisions of the above-mentioned
act. The evidence shows that respondent was offering transportation
service from New York or Philadelphia direct to Puerto Rico; that
shippers were charged and paid the charges therefor, and that
respondent was the only carrier involved in such transportation.
Respondent therefore engaged in transportation in violation of the
Intercoastal Shipping Act, 1933, as amended.

As stated, respondent charged all shippers, up to the date of the
hearing, a flat rate of $1.00 per cubic foot. At the hearing, however,
respondent’s president testified that he intended to file a rate of
$1.00 per cubic foot or $40.00 per net ton of 2,000 pounds, whichever
resulted in the higher revenue to the respondent on all commodities
southbound and on sugar northbound. Whether or not he intended
to make adjustments with shippers, who had already paid freight
at the $1.00 per cubic foot rate, on basis of the rate which he expected
to file, does not appear,

Witness for the Office of Price Administration testified to the
present unfortunate economic conditions in Puerto Rico and the
efforts of that Administration, the War Shipping Administration,
and other governmental agencies to alleviate such conditions. It is
testified that the basic articles of diet available to most of the people
of Puerto Rico are dried beans, rice, and codfish, and that even a
slight increase in the retail prices on these commodities might well

2U.8.M.QC.



IN RE M. 8. VINCEDOR, INC, 669

determine the physical well-being of these American citizens. A
comparison was made of respondent’s rate of $2.00 per 100 pounds
which would be applicable to dried beans if that resulted in the
higher revenue to respondent, with a rate of 50 cents per 100 pounds,
including the surcharge, maintained by four carriers operating from
Gulf ports of the United States to Puerto Rico. Another comparison
was made of the $2.00 per 100-pound rate of respondent with the
rates, without the surcharge of 25 percent, of these same carriers on
various food and essential commodities in part as follows:

Cents Cents
Box shooks. . _____________.__ 65 | Flour, pkgso____________________ i3
Canned geoods 55 | Meat, canned__._________________ 55
Cans, empty - 40 | Meat, cured oo 45
Cereals, tolled oats . ____________ b5 | Milk, evaporated. oo 55
Cheese _ -- b5 |Milk, powdered__________________ G55
Cotton plece goods.—mocoomee o 58 | Nails ———- 39
Feed, animal oo 86 | Rice 40
Fertilizer 221 | Seeds ______ 73
Fish, dried ——e- 35|8oap, laundry____________________ 30
Flour, bbls, bags 40 | Wool yarn_ o e 468

Respondent pointed out that carriers now serving Puerto Rico are
under governmental control and contended that their rates and sur-
charge thereon furnished no dependable basis as to what may be
reasonably compensatory rates under existing abnormal conditions.
Comparison was made by respondent of its rate of $1.00 per cubic
foot with higher rates said to have been charged by small boats for
transportation from Florida and Boston, the rate from Boston
being referred to as $1.25 per cubic foot. Except that one of these
small boats was named, respondent’s witness was unable to furnish
additional information in this connection. Similarly, reference was
made by this witness to a rate of the schooner Lucy Evelyn of $1.75
per cubic foot for transportation from New York to Colombia.
Respondent offered no evidence as to its expenses of operation which
would justify the wide disparity between the rates which it proposed
to charge and the existing rates of other carriers serving Puerto Rico.
Respondent stated that it could not arrive at accurate costs of opera-
tion until further experience in the trade was had. In view of the
lack of such data, and because no showing was made either by the

Office of Price Administration or by respondent as to the compara-
bility of the compared rates, no finding will be made as to the reason-

ableness of the rate in issue,

In the course of the hearing stipulation was entered into and placed
upon the record between respondent and shippers which, among other
things, requires respondent to consent to entry of a decree in admiralty
or other court of record, allowing shippers to repossess their shipments

2U.8.M.C.
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670 UNITED STATES MARITIME COMMISSION

and liquidating all floating equipment and other facilities of respond-
ent for the benefit of the shippers, Following the filing of this stipula-
tion, introduction of additional evidence was discontinued on behalf
of all parties.

The failure of respondent to comply with the provisions of the Inter-
coastal Shipping Act, 1933, as amended, with respect to the filing of
rates pursuant to the requirements of that statute, prior to establish-
ment and maintenance of this transportation is entirely unexplained
and is without justification. In view of the fact that there is no assur-
ance that this company or its officers will not engage in this or similar
transportation in the future, a cease-and-desist order will be entered
and the violation above determined will be referred to the Department
of Justice for prosecution.

There is no evidence that the shippers made any inquiry as to
whether or not respondent had complied with the law, which indicates
that they were more interested in securing transportation than in the
maintenance of the procedure which Congress provided for their pro-
tection. This procedure is most necessary at this particular time to
assist the governmental agencies which are dealing with the problems
of Puerto Rico. The experience of shippers in this instance will em-
phasize the necessity of investigating the responsibility of carriers en-
tering a trade and of determining whether they have complied with the
filing requirements of the law,

Should other carriers undertake to enter this trade at rates greatly
exceeding the going level, they must be prepared to justify them with
concrete evidence as to operating and overhead costs and total gross
reventes to be derived from the rates.

In view of the stipulation which was introduced at the hearing the
application for permission to file rates on less than 30 days’ notice will
Le denied and the proceeding will be discontinued.

2U.B. M.C.



O=pER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 1st day of December
A.D. 1942

No. 622

Ix e M. S. VeENCEDOR, ING,

This proceeding, instituted by the Commission on its own motion by
order of November 5, 1942, having been heard and submitted by the
parties, and full investigation of the matters and things involved hav-
ing been had, and the Commission, on the date hereof, having made
and entered of record a report containing its conclusions and decision
thereon, which report is hereby referred to and made a part hereof;

It i¢ ordered, That respondent be, and it is hereby, notified and re-
quired to cease and desist and hereafter abstain from the violation of
section 2 of the Intercoastal Shipping Act, 1933, as amended, found in
gaid report to have been committed by said respondent, and that said
violation be certified to the Department of Justice for prosecution; and

It is further ordered, That respondent’s application for permission
to file rates on less than thirty days’ notice be, and it is hereby, denied ;
and

It ig further ordered, That this proceeding be, and it is hereby, dis-
continued.

By the Commission.

[sEAL] (Sgd.) W. C. Peer, Jr,

Secretary.



UNITED STATES MARITIME COMMISSION

No. 617

INTERCHANGE oF FreErGHT art Boston TERMINALS

Submitted October 14, 1948. Decided November 12, 1942

Practice of Boston Tidewater Terminal, Ine, of charging wharfage at Army
Rase Termipal on freight when the movement is otherwise than by rail
and meking no charge on rallroad freight found unreasonahle

H. D. Boynton, W. A. Cole, George H. Fernald, William L. Mac-
Intosh, John V. de P. Phelan, and Lothrop Withington for re-
spondents.

Licutenant Colonel Elbert M. Barron, Major Randolph C. Shaw,
Henry E. Poley, Frank 8. Davis, B. F. Ott, 4. A. Raphael, and J W,
Van Houten.for interveners,

Edward B. Hayes for the Maritime Commission.

Rerorr oF THE COMMIESION

By e CoMMission :

Exceptions were filed to the report proposed by the examiner, and
the case was orally argued. OQur conclusions are substantially those
of the examiner.

This is a proceeding on the Commission’s own motion concerning
the lawfulness under the provisions of the Shipping Act, 1916, as
amended, of the rates, charges, rules, regulations, and practices of
respondents The New York, New Haven and Hartford Railroad
Company (Howard S. Palmer, James Lee Loomis, and Henry B.
Sawyer, Trustees), Boston and Maine Railroad, The New York Cen-
tral Railroad Company, Boston Tidewater Terminal, Inc., Depart-
ment of Public Works of the Commonwealth of Massachusetts, Mystic
Terminal Company, and Wiggin Terminals, Inc., applicable to the
interchange of freight with water carriers at piers at Boston, Mass.
The War Department, Boston Port Authority, Boston Chamber of
Commerce, New England Paper and Pulp Traffic Association, Amer-
ican Writing Paper Corporation and New England Paper Service
Association, Inc,, intervened.

2U.8.M.C. 611



672 UNITED STATES MARITIME COMMISSION

Under the provisions of section 8 of the Merchant Marine Act, 1920,
the Commission entered into correspondence with the War Department
regarding the refusal of the New Haven Railroad to absorb wharfage
charges on rail shipments moving to and from Commonwealth Pier
No. 5 and the Army Base pier while at the same time absorbing such
charges at certain other piers at Boston. This correspondence cul-
minated in a request by the Maritime Commission of the Interstate
Commerce Commission to institute a proceeding of investigation to
determine possible violations of the Interstate Commerce Act by the
New Haven and other rail carriers serving Boston. At the same time
the Maritime Commission expressed willingness to enter into a joint
hearing with the Interstate Commerce Commission so that any phase
of the matter which might not come under the jurisdiction of the
Interstate Commerce Commission, but which might be subject to the
jurisdiction of the Maritime Commission, could be considered at the
same time. Accordingly, the Interstate Commerce Commission in-
stituted a proceeding of investigation on March 2, 1942, under No.
28792. These proceedings were heard together.

The jurisdiction of the Maritime Commission over respondent rail-
roads is limited to their activities as “other persons” subject to the act
as defined in section 1, namely, the carrying on of the business of for-
warding or furnishing wharfage, dock, warehouse, or other terminal
facilities in connection with a common carrier by water.

The New Haven owns two plers of wooden construction at South
Boston known as piers Nos. 1 and 4 which are antiquated and in a
dilapidated condition. Its engineering department has put a small
floor load limitation of about 100 pounds per square foot on pier
No. 1, making it difficult to handle an ordinary ship’s cargo there.
The water front end of No. 4 has been rented to a fish and ice company
which occupies enough space to prevent proper discharging of a
vessel. Very little ocean general cargo is handled at New Haven’s -
Pplers,

Boston and Maine owns the Mystic Piers and Hoosac Docks located
in the Charlestown section of Boston Harbor. These piers handle
grain and general cargo in the foreign and domestic trades and are
operated by respondent Mystic Terminal Company. The New York
Central owns and operates certain piers at East Boston, handling
aniscellaneous cargo in foreign and domestic commerce.

The Commonwealth of Massachusetts owns and operates, through
the Department of Public Works, pier No. 1 at East Boston and pier
No. 5 at South Boston. The former is served by New York Central
and the latter by New Haven. These piers handle miscellaneous
cargo in foreign and domestic commerce. They have been leased by
the Navy Department.

2U.9.M.C.
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Respondent Boston Tidewater Terminal operates Army Base Ter-
minal at South Boston. The terminal, which is owned by the United
States, is controlled by the War Department. It is served by New
Haven, It istestified that this terminal will be operated commercially
so far as the war will permit.

The Wiggin Terminal Wharf is located in Charlestown, handles
general merchandise, and is privately owned and operated by re-
spondent Wiggin Terminals, Inc. It is served by Boston and Maine.

A large amount of freight is carried from and to the piers by
motortrucks as well as by railroad. Through switching arrange-
ments each pier involved herein is accessible to any of the railroads
serving Boston. The New Haven loads and unloads railroad cars
which it handles on the facilities of Army Base and Commonwealth
piers. Wiggin, with respect to its pier, acts as agent for Boston and
Maine in loading and unloading services, and is paid for so acting.

As used herein the term “wharfage” means a charge made by a pier
owner or operator against shippers or consignees for cargo conveyed
on, over, or through a terminal facility, or loaded or discharged while
a vessel is on berth. Tt is a charge for use of the pier alone. Wharfage
charges or rates quoted in this report will be those applicable on
general merchandise package freight. It is unnecessary to consider
special rates or services relating to such commodities 2s bulk grain,
coal, coke, ore, lumber, shingles, ship’s stores, or fuel oil.

The railroad respondents do not charge wharfage where they enjoy
a line haul to or from the pier, but a charge of 70 cents per ton for
loading or unloading and wharfage is made when the railroad owning
ihe pier receives only switching revenue. When the line-haul railroad
interchanges traffic with another railroad pier at Boston it pays the
loading or unloading and wharfage charge to the latter and in addi-
tion pays the applicable switching charges. This practice as to wharf-
age is called absorbing wharfage. Thus no railroad line-haul traffic
moving to or from a railroad-owned pier at Boston is charged whar{-
age irrespective of what railroad does the hauling or what railread -
pier is used. On traffic brought to or from = railroad-owned pier by
motortruck, railroad respondents make a wharfage charge of 55
cents per ton,

Commonwealth charges 50 cents per ton wharfage on all freight
handled by rail or truck although the charge has been temporarily
suspended for the duration of the lease to the Navy. It also collects
10 cents per ton from the New Haven for use of its railroad tracks
on the pier. Army Base makes no wharfage charge on railroad freight,
but collects 50 cents per ton wharfage when movement is otherwise
than by rail, and it also charges New Haven 10 cents per ton for use
of the railroad tracks there.

2U.8 M. C.
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Wiggin is paid 70 cents per ton by Boston and Maine for car
loading or unloading and wharfage. It states that it does not feel
that it is receiving a fair amount for the services rendered. The rail-
road absorbs this sum on line-haul freight, but if only a switching
movement is involved the freight stands the charge. Wiggin charges
55 cents wharfage on traffic moving otherwise than by rail.

The record is clear that New Haven’s facilities are not adequate
and that it is dependent upon Army Base and Commonwealth. It
has the use of two modern piers at a cost of only 10 cents per ton for
trackage rights while allowing its own facilities to go to waste,

Army Base and Commonwealth have tried without success to have
New Haven pay wharfage at their piers out of the line-haul revenue
which covers wharfage service. Wharfage Charges and Practices at
Boston, Mass., 2 U. S, M. C. 245. They also seek the same treatment
as to sbsorption of wharfage that prevails between the railroad piers.

Army Base receives no wharfage revente at all on railroad traffic.
It is giving free wharfage service to railroad cargo while charging
wharfage on other classes of freight. No shipper complained at the
hearing of this apparent discrimination. However, this practice in
principle was condemned as unreasonable in Practices, Etc., of San
Francisco Bay Area Terminals, 2 U. 8. M. C, 583. However, where
it appeared that railroads included compensation for use of terminal
facilities in their freight rates, their practice of charging wharfage
on truck freight, and not specifically on rail freight was found not
unreasonable in Philadelphia Ocean Traffic Bureaw v. Phila. Piers,
fne,1U.8. M. C. 701, 704.

We find that the practice of respondent Boston Tidewater Terminal,
Inc., of charging wharfage at Army Base on freight when the move-
ment is otherwise than by rail and making no charge on railroad
freight is unreasonable in violation of section 17 of the Shipping
Act, 1916. Respondent will be allowed sixty days within which to
establish a reasonable charge on railroad freight. No order will be
issued at this time.

It is recognized that such a finding will result in double wharfage
as to railroad shippers using Army Base if the railroads refuse to
ebsorb the wharfage and at the same time retain out of their line-haul
revenue an undisclosed factor representing wharfage. However, as
in the case of Commonwealth stated nbove, the lawfulness of such a
practice is for the Interstate Commerce Commission to consider.
Wharf operators have a clear right to compensation for use of their
facilities.

2U.SM.C.
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No. 620

RestrRIOTIONs 0N TRANSSHIPMENTS AT CaNaLn ZoNE UNDER AGREEMENT
No, 3302

Submitted Deoember 12, 1942. Decided February 8, 1943,

“

Agreement of Association of West Const Steamship Companles, an association
of common catrriers engaged in transportetion from Pacific ports of Colom-
bia and Ecunador to United States and other ports, found to be unfair as
between carriers, to operate to the detriment of the commerce of the United

- States, and to be disregarded by respondents in respect to the filing of tariffs.
If the association should fafl to take action Indicated in the report within
thirty days, the agreement will be disapproved and canceled.

Burton H. White for Royal Netherlands Steamship Company,
Roger Siddall for Pacific Steam Navigation Company, and James
Kearney for Grace Line, Inc.

Maurice A. Krisel for United State Maritime Commission.

Report OF THE COMMISRION -

By tar CoMMI183I0N :

Exceptions were filed by respondent Pacific Steam Navigation Com-
pany to the report proposed by the examiner. Our conclusions agres
with those of the examiner.

This is & proceeding instituted by us on our own motion to deter-
mine whether or not Agreement No. 3302, as amended, should be
modified or eanceled.

The agreement is the organic agreement of the Association of West
Coast Steamship Companies;! whose purpose, it declares, is “to pro-
mote northbound commerce from Pacific ports of Colombia or Ecuador
to (a) Cristobal or Balboa, {b) United States ports on the Atlantic
Coast, Pacific Coast (including Alaska) or Gulf of Mexico, * * *
by direct vessel or with transshipment at Cristobal or Balboa and/or
at any other intermediate port,” and to other ports. With respect

tTha assoclation is composed of respondents Compania Sud Amerleaba de Vapores
{Chilean Line}, Eiliot 8bipping & Land Ce,, Inc, Grace Line, 1nc, Facific Steam Naviga-
tlon Company, and Royal Netherlanda Steamship Company,

27U.S. M. C.
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to cargo transshipped at Cristobal or Balboa, the transshipment may
be from and to vessels of members of the association or from a mem-
ber’s vessel to one of a cocarrier that is not a member. Under Article
920 of the agreement, the naming of cocarriers and the division of
through rates on transshipped cargo are governed by unanimous vote
of the association,

Pursuant to the terms of Article 20, above mentioned, of the agree-
ment, agreements were entered into by the member lines with co-
carriers covering cargo transported on through bills of lading from
Pacific ports of Colombia and Ecuador to Atlantic and Gulf ports
of the United States and providing for a division of 66 percent of
the through rates to the originating carrier and 34 percent thereof
to the delivering carrier on all commodities except balsa wood, on
which the division of the rate was 50-50. The originating carrier
absorbed the transshipping expense at the canal out of its division
of the rate for all commodities except balsa woed, on which those
expenses were divided equally between the carriers.

This 66-34 percent division was an outgrowth of an arrangement
that had existed prior to the opening of the Panama Canal in 1914.
At that time, the originating carrier received 38 percent of the through
revenue, the railroad company operating across the isthmus 28 per-
cent, and the delivering cairier 34 percent. After the opening of
the canal, respondents carried the cargo through to Cristobal, receiv-
ing in addition to the 38 percent the 28 percent formerly obtained by
the railroad company.

The cocarrier agreements referred to have since been canceled be-
cause the cocarriers operating from the canal zone to the United States
were dissatisfied with their share of the through revenue and claimed
that the above share was not enough to reimburse them for the costs
of transportation. The experience of one cocarrier with respect to
the transportation of coffee, one of the principal commodities carried
in the trade, and of ivory-nut waste, another principal commodity
was cited in proof of this contention. The contract rate on coffee
from Colombia is $12 per short ton. Thirty-four percent of this
amounted to $4.08. The cost of loading the coffee was 30 cents per
ton and the cost of discharging and handling for delivery was $2.36
per ton, leaving $1.42 for the transportation from Cristobal to New
York. The through rate on ivory-nut waste was $8, 34 percent of
which is $2.72, which barely sufficed to pay the expenses of loading
and discharging and left practically nothing for the transportation.

The cocarrier, above mentioned, sought minima of $5 per ton on
coffee and $4 per ton on the ivory-nut waste and other cocarriers
proposed to the nssociation that 50 percent divisions be agreed upon

2U. 8 M.C.
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for all commodities. To the latter proposal, all of the member lines
of the association, with the exception of the Pacific Steam Naviga-
tion Company, agreed. The latter company stipulated that it would
agree under protest to the arrangement, but only for the duration
of the war, and stipulated further that upon conclusion of the actual
hostilities, the association must agree that on request of this carrier
or on the request of any other member, the division of 66-31 percent
would become effective. This proposal was not acceptable to.the
cocarriers. The association, however, agreed to put a 50-50 percent
division into effect pending the determination of the question as to
the adequacy of the divisions.

The combination of local rates of respondents and cocarriers which
would become effective with the cancellation of the cocarrier agree-
ments considerably exceeds the joint through rates established by
the cocarri¢r agreements.

At the hearing, Royal Netherlands Steamship Company joined
Pacific Steam Navigation Company in defending the 66-34 percent
division.

All of respondents transship at the canal zone, although trans-
shipment by direct lines, Chilean Line and Grace Line, Inc., is in-
frequent. The distance from the main port served in Colombia to
the canal is approximately one-fifth of the distance from the canal
to New York, and the voyage time of the first leg is slightly less
than one-third of the voyage time of the second leg. The distance
or voyage time from the main port served in Ecuador or the smaller
ports to the canal or from there to the Gulf is not shown,

The Pacific Steam Navigation Company emphasizes the fact that
the originating carrier pays the canal tolls, which fact, it contends,
entitles it to the greater distribution, but these canal tolls are levied
on southbound as well as northbound vessels. With respect to cargo
southbound, Pacific Steam Navigation Company and Royal Nether-
lands Steamship Company are parties to similar cocarrier agreements
except that the divisions of the through rates are on a 50-50 basis
for transportation from the Atlantic and Gulf ports of the United
States to I"acific ports of Colombia and Ecuador.

The association controls and the members thereof enter into co-
carrier agreements relating to traffic from the same ports in Colombia
and Ecuador to Pacific ports of the United States, and in those
eocarrier agreements collect a 45 percent division and grant 55 percent
of the through rate to the delivering carrier. The transshipping
expenses at the canal are absorbed by the parties on the same basis.
Counsel for Pacific Steam Navigation Company states that a canal
transit is not necessary on cargo moved to United States Paeific
ports. The record shows that that company’s vessels transit the canal

2U.8.M.C.
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on their way to Europe and the agreements provide for transshipment
at either Balboa or Cristobal.

The facts clearly indicate that respondents’ share of the revenue
from the through rates on traffic to the Atlantic or Gulf transshipped
at Cristobal or Balboa should not exceed 50 percent less one-half
of the transfer charges at the port of transshipment.

Some of the respondents are now charging through rates and equally
dividing the revenue therefrom without agreements with the co-
carriers to do so having been approved or copies of memoranda of
such agreements having been filed under section 15. This is true
of Royal Netherlands Steamship Company, Grace Line, Inc., and
Elliot Shipping & Land Co., Ine.

Pacific Steam Navigation Company and Royal Netherlands Steam-
ship Company take the position that respondents did not agree with
the cocarriers to the 50 percent divisions but were forced to accept
them because the cocarriers insisted upon sharing in the revenue
on an equal basis. The contention is actually an admission that the
divisions were agreed to, with an explanation of the reason for the
agreement, The reason does not justify the failure to file under
section 15.

It is also contended that section 15 does not require filing of copies
or memoranda of agreements by carriers operating from a foreign
country such as Colombia or Ecuador to Cristobal. The basic agree-
ment, No. 3302, was filed with and approved by us. It provides that
the conference shall “have jurisdiction over and deal with the trans-
portation of northbound cargo from Pacific ports of Colombia or
Ecuador to destinations as defined” including United States ports.
Furthermore, it provides that the conference shall, by unanimous vote,
name the cocarriers and agree on the division of the through rates
on such trafic. The original transshipping agreements with cocar-
riers covering this trade, which sprang from Agreement No. 3302, were
found to be subject to section 15 in Commonwealth of Massachusetts
v. Colombian 8. 8. Co., Inc.,1 U, S, M, C. 711, 716. Thereupon, they
were filed with and approved by the Commission. These administra-
tive determinations, which have stood for years without challenge,
rest upon sound reason,

Section 15 applies to every “common carrier by water.” This term
as defined in section 1 of the Shipping Act, 1916, includes a “common
carrier by water in foreign commerce,” which is defined as “a common
carrier * * * engaged in the transportation by water of passen-
gers or property between the United States or any of its Districts,
Territories, or possessions and a foreign country, whether in the im-
port or export trade * * *” The transportation in question dces
not end at Cristobal. It is through transportation from Colombia

2U.S. M. C.
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and Ecuador to United States ports on the Atlantic or Gulf. When
the lines operating up to the Canal enter into the carriage of commerce
of the United States by agreeing to receive the goods by virtue of
through bills of lIading, and to participate in through rates and charges,
they thereby become part of a continuous line, not made by consoli-
dation with the on-carrying lines, but made by an arrangement for
the continuous carriage or shipment from a foreign country to the
United States. Cincinnati, N. O. & T. P. Ry, Co. v, Interstate Com-
merce Commission, 162 U, S. 184, 192, Clearly, therefore, the former,
being part of the continuous line over which the through traffic moves,
are “engaged in the transportation by water of * * * property
between the United States * * * and a foreign country.” Nor-
folk & Western B, R, Co. v. Pennsylvania, 136 U. S. 114, 119, In-
deed, they are no less a factor in such transportation than the on-
carrying lines.

The further contention is made that, inasmuch as the originating
and delivering carriers do not compete with each other for the traffic
moving over their route, copies or memoranda of agreements 1n respect
to such traffic are not required to be filed. But the cocarriers do com-
pete with members of the association operating direct services, A
similar contention was over-ruled in Commonwealth of Mass. v. Co-
lombian 8. 8. Co., Ine., supra.

We conclude that joint through rates are being charged and the
revenue therefrom is being divided pursuant to agreements and that
copies or memoranda of such agreements are required by section 15
of the Shipping Act, 1916, as amended, to be filed with us. That
copies or memoranda of these agreements were not filed was a result
of the position taken by Pacific Steam Navigation Company with
respect to the division of the through rates. This position was made
effective by virtue of the unanimous-vote provision of Article 20 of
the organic agreement. The organic agreement, being a means for
creating the situation caused by Pacific Steam Navigation Company,
interferes with the lawful movement of cargo and is detrimental to
the commerce of the United States.

Respondents also have been remiss in respect to the filing of tariffs.
Schedules effective in May and August, 1942, and war surcharges which
became effective in January and February of that year were not filed
until the following October. Rates on balsa wood from Ecuador to
Los Angeles and San Francisco, Calif., which were named on original
page No. 16 of the association’s freight tariff No. 3, expired on March
31, 1942, and rates in effect on this traffic since then were not filed
with us until January 4, 1943.

2U.85. M. C.
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We find (1) that respondents’ share of the revenue from the joint
through rates on traflic from Pacific ports of Colombia or Ecuador
to United States ports on the Atlantie or Gulf of Mexico transshipped
at Cristobal or Balboa should not exceed 50 percent less one-half of
the transfer charges at the port of transshipment, and that, unless
the law be violated as in the instances referred to, the organic agree-
ment of the associztion results in respondents’ receiving more than 50
percent of such revenue less one-half of such transfer charges and is,
therefore, unfair as between carriers; (2) that the organic agreement
interferes with the lawful movement of traffic from Pacific ports of
Colommbia and Ecuador to United States ports on the Atlantic and
Gulf of Mexico and, therefore, operates to the detriment of the com-
merce of the United States, and (3) that respondents disregard the
organic agreement in respect to the filing of tariffs.

Thirty days will be allowed the members of the association to agree,
without reservation, upon divisions in accord with the findings herein
and to file copies or memoranda of their cocarrier agreements. If
they should fail to agree upon such divisions, the organic agreement
will be disapproved and canceled. The obligation of filing copies or
memoranda of cocarrier agreements rests upon the carrier operating
from the canal zone as well as upon the members of the association.
With respect to the filing of rate schedules, in the future, the asso-
ciation will be expected to file such schedules within thirty days from
the date they become effective. No order will be entered at this time.

2U0.8.M.C
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UNITED STATES MARITIME COMMISSION

No. 618

Rares, CHaRGES, AND PrACTICES OF GENERAL ATLANTIO STEAMSHIP
CORPORATION

Submnitted November 8, 1942, Declded February 12, 1943

= Respondent, a subject carrier, knowingly and willfully violated rules and regu-
lations prescribed In Investigation—~Section 19 of Merchant Marine Act, 1920,
17T. 8. 8. B. B, 470 in not filing tariff schedules.

Respondent unduly preferred certain shippers and unduly prefudiced other
shippers in violation of section 18 “First” of the Shipplng Act, 1018, as
amended; unjustly discriminated between shippers, luo violation of sectlon
17 of that Act, and allowed persons to obtain transportation for property .
at less than its regular rates by unjust end unfair means, in violation of
section 18 “Second” thereof.

Fraonk J. Foley and Norman N. Fromm for respon.dent:

Edward B, Hayes for the Commission.

Rerort orF THE CoMMISSION

By taE ConMission:

Respondent filed exceptions to the report proposed by the examiner.
Our conclusions agree substantially with those of the examiner.

This proceeding, instituted upon our own motion, is an investiga-
tion concerning respondent’s nonobservance of rules and regulations?

*(1) Every common carrler by water In forelgn commerce shall file with the Commission
schedules showing gll the rates and charges for or in connectlon with the transportation
of property, except cargo loaded and carrled in bulk without mark or count, from pointe
in contlnental United States, not including Alaska or the Canal Zone, to forelgn polnts
on its own route; and, if a through route has been established with another carrier by
water, all the rates and chargea for or In connection with the transportation of property,
except cargo loaded and carried In bulk without mark or count, from polnts in continental
United States, not {ncluding Alaska or the Canal Zone, on its own route to forelgn points
on the route of such other carrler by water. The schedules filed as afgresald by any such
common carrler by water in forelgn commerece ahall show the polat from and to which
each such rate or charge applies ; and shall contain all the rules and regulations which in
anywise change, affect, or determine any part or the aggregate of such aforesaid rates or
charges.

(2) Schedules containing the rates, charges, rules and regulations in effect on the effec-
tive date of thls order shall be flled as aforesald on or béfore October 1, 1038, and there-
after any schedule required to be filed as aforesaid, and any clmnge, modlfication or eancel-
lation of any rate, charge, rule or regulation contained in any such scheduls shall be Aled
as aforesald within thirty (30) days from the date such schedule, change, mod!fication, or
cancellation becomes effective,
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prescribed in Investigation—~Section 19 of Merchant Marine Act,
1920, 1 U. 8. S. B. B., 470, and concerning the lawfulness of re-
spondent’s rates, charges, and practices under sections 16* and 17+¢
of the Shipping Act, 1916, as amended.

Respondent is a corporation organized under the laws of the State
of New York in January 1941. Previous thereto it was a Delaware
corporation of the same name organized in 1939. Prior to existing
war conditions, vessels were obtained by respondent by charter from
various vessel owners, and operated by it from United States ports
to ports in England and Eire. Respondent rented a pier in Brooklyn,
N. Y,, and engaged, on a monthly arrangement, the services of a
local stevedoring company. It continues to maintain its organization,
and stands ready to resume active transportation whenever it may
be able to charter vessels.

During the period July 18, 1940, to December 12, 1940, inclusive,
respondent operated four vessels as follows:

Siljan from New York July 18, 1940, Baltimore, July 25, 1940,
Norfolls, August 1, 1940, to Liverpool, Dublin, and Cork;

Torfinn Jarl from New York October 24,1940, to Liverpool, Dublin,
and Cork;

Sesostris from New York November 25, 1940, Norfolk November 28,
1940, to Liverpool and Dublin;

Souliotis from New York December 7, 1940, Norfolk and Newport
News December 12, 1840, to Liverpool.

Publication by respondent of its sailings of these vessels and solici-
tation of freight for transportation therein were made by advertise-
ments in shipping and trade papers, and by circulars and cards
addressed to shippers by mail. Similar publication and solicitation
were made for the Huressaar, scheduled by respondent for sailing
from New York, Baltimore, and Norfolk in July and August 1940 to

¥ Section 808 (d) Merchant Marine Act, 1038, as amended, provides penalty for knowingly
and willfully violating any rule or regulation of the Upited States Maritime Commission,
a8 here concerned.

88gc, 16. * * * That it shall be unlawful for eny common carrier by water, or
other person subject to this Aet, either alone or in coniunction with any other persom,
directly or {ndirectly— .

Firgt: To mmake or give any undue or unreasonable preference or advantage to any
particulzar persom, locallty, or description of traffic in any respect whatsoever, or to subject
any particular persom, locality, or description of trafie to any umdue or unreasonable
prejudice or disadvantage in auy respect whatsoever,

fecond: To ellow any person to obtain transportation for property wt less than the
regular rates or charges then established and enforced on the line of such carrier by
means of false billing, falee classification, false weighing, false report of weight, or by any
other unjust or nnfatr device or meana,

45FC. 17. That no common earrier by water in forelgn commerce shall demand, charge,
or collect any rate, fare, or charge which is unjustly dlseriminatory between shippers or
ports, or unjustly prejudicial to exporters of the United Btates ag compared with their
forelgn competitors.

2U.8.M.C
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Liverpool, Dublin, and Cork, Respondent, however, did not sail this
vessel. Rates charged by respondent for transportation in the vessels
named were calculated primarily upon the basis of the charter hire
paid by it for the particular vessel. On the Siljan, Torfinn Jarl,
Sesostris, and Souliotis respondent issued a total of between 1,000
and 1,500 bills of lading.

Respondent contends that it is not subject to the Shipping Act,
1916, as amended, upon the alternative grounds, first, that its opera-
tions were those of a “tramp” within the exception in paragraph 1 of
section 1° of that act; and, second, that it is not a subject common
carrier by water in foreign commerce because its operations were not
regular as to time and therefore not “on regular routes” within the
definition of “common carrier by water” contained in paragraph 3 of
that section.

The Information Circular, dated January 21, 1941, and filed with
the Commission by the respondent, which, by stipulation, has been
made a part of the record in this matter, indicates that respondent
considered ts service between New York and other U. S. A. ports and
Dublin, Liverpool, and other ports in Ireland and England, as being
in the nature of liner service as distinguished from tramp service.
This is shown by the fact that it adopted the trade name “General
Atlantic Line” as applicable to this service, whereas it characterized
the service to Egypt, Palestine, Turkey, Japan, Greece, and Canada
as a “tramp freight service, partly actually performed, partly in
preparation,” and stated that no trade name was applicable to these
last mentioned operations,

A “tramp” is, as stated in our Report on Tramp Shipping Service,
75th Congress, 3d Session, House Document No. 520, page 1 (1938},
a “free lance” that has “earned its name from its gypsy-like existence,”
and that in addition to having no regular time of sailing has “no
fixed route and is ever seeking those ports where profitable cargo is
most likely to be found.” From the above details of its operations,
it is evident respondent was not a “tramp” carrier.

*The term “common cartier by water In forelgh commerce” means a common carrier,
except ferryboats running on regular routes, engaged In the tranpsportation by water of
pagsengers o property between the United States or any of its Districts, Territories, or
possessions and a foreign country, whether in the imrport or export trade: Provided, That a
cargo boat commonly called an ocean tramp shall not be deemed such *“common earrier by
water in forelgn commerce,”

The term “common carrier by water in interstate commerce” meane a ¢common ¢srrfer
engaged In the traneportatlon by water of passengers or property on the high seas or the
Groeat Lakes on regular routeg from port to port between ome State, Territory, Dietrict,
or possession of the United States and any other State, Territory, District, or possession of
tha United States, or between places In the same Territery, District, or possession.

The term ‘commonr carrier by weter” meaps & common carrier by water in foreign
#OMMmerces or A common carrler by water In Interstate commerce on the high seas or the
Great Lakes on regular routes from port to port,

2T0.8M.C
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The second contention is based upon a strained construction of the
third paragraph of section 1 of the Shipping Act, 1916, which plain!y
is designed to define the term “common carrier by water” as used In
the act to include both those in foreign commerce and those in inter-
state commerce. Each category of common carrier is defined pre-
viously in paragraphs 1 and 2, respectively, and in the paragraph
defining conmon carrier by water in foreign commerce no mention
of “regular routes” is found, except as applied to ferryboats; whereas
that phrase is used in the paragraph defining common carrier by
water engaged in interstate commerce, Nothing in the context of
the third paragraph warrants the conclusion that it was intended to
amend, restrict or affect in any way the preceding definitions.

Even under the construction of the Shipping Act, 1916, contended
for by the respondent, its operations are not excluded under that con-
struction unless irregularity in sailing schedules or variations as to
port of call constitute ipso facto legal grounds for the finding that
the operations were not “on regular routes from port to port.” 'The
Shipping Act, 1916, does not conlemplate regularity of sailings in the
trade or regularity of calls at ports as being the test of whether or
not common carriers fall within or without the provisions relating
to “regular routes.” This construction of the statute is in accordance
with our decision in Alaskan Rates, 2 U. 8. M. C. 558, 580 in which
we 1nade a similar holding under section 2 of the Intercoastal Ship-
ping Act, 1933,

We accordingly are of the opinion that respondent is a commeon
carrier subject to the Shipping Act, 1916, as amended.

Following inquiry addressed to it by the Commission’s Division
of Regulation relative to compliance with the rules and regulations
prescribed in Investigation—Section 19 of Merchant Marine Act,
1920, supra, respondent filed so-called schedules of rates for the
Siljan, Torfinn Jarl, Sesostris, and Souliotis on January 9, 1942, or
after a lapse of periods of from approximately twelve to seventeen
months subsequent to the dates of sailings of the respective vessels.
These filings are lists of numerous commodities and rates, in relation
to which tcstimony of respondent’s witness is that “one of our
clerks took the manifest, took out the rates from the manifest, put
them down on paper, and sent them to Washington.” A comparison
of the rates thus filed with the facts disclosed in a stipulation®
entered into at the hearing between counsel for respondent and coun-
sel for Commission discloses that the filed rates did not coincide in

9This stipulation {8 a portion of a report by a Commisslon investigator respecting hls
examination of 81 of the 1,000 to 1,500 bills of lading issued by respondent for transporta-
tlon in the Silfan, Torfinn Jarl, Sesostris, and Soulictis,

20U.8. M. Q.
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many cases with the rates charged and that rates were charged which
were not included in the rates filed. Furthermore, the filings con-
tained no rules or regulations of respondent essential to certainty
of application of the rates indicated therein, although the rates filed
were shown by the evidence to have been controlled or varied by
rules and regulations not shown in the filings.

Respondent’s sole contention respecting its failure of compliznce
referred to is that section 19 of the Merchant Marine Act, 1920,
provided no suthority to, require rate filings by carriers in foreign
commerce. It nsserts that “nowhere in the 1916 Act is there any
requirement that a carrier in foreign commerce must submit tariffs,”
that “section 18 demands this of only carriers in interstate com-
merce,” and that “in spite of the obvious Congressional desire to
leave common carriers in foreign commerce free of the duty to file
tariffs” this desire “has been frustrated” by the rules and regulations
concerned. It asserts further that while “of course these rules were
claimed as necessary to the enforcement of the Shipping Act,” such
claimed necessity can not excuse “a usurpation of legislative power.”
Respondent confuses rate filings before transportation, such as re-
quired of interstate carriers, with rate filings after transportation as
required by the instant rules and regulations to be filed by carriers
in foreign commerce. It also apparently overlooks the fact that this
contention was originally and unsuccessfully argued in [Investiga-
tion—Section 19 of Merchant Marine Act, 1920, supra, as reviewed
therein at pages 500, 301,

Respondent seeks further to support the above contention by stat-
ing that the Commission’s right to require the production of infor-
mation by carriers was limited to the powers contained in sections
21, 22, and 27 of the Shipping Act, 1916, relating, as respondent
claims, to the authority to “require any report of any facts apper-
taining to the business of a carrier subject to the Act,” to “investi-
gate any charged violation” and to “subpoena both witnesses and
records,” respectively, The exercise of the several powers specified
by respondent would in no manner prevent or conflict with the
authority exercised under section 19 of the Merchant Marine Act,
1920.

Respondent makes no contention that it lacked knowledge of the
rules and regulations prescribed in Jnvestigation—Section 19 of
Merchant Marine Act, 1920, supra. On entering into the business,
respondent was under a duty to inform itself of the governmentel
rules, regulations and orders which might apply thereto. These
rules and regulations had been publicized in 1935 in the manner
required by section 24 of the Shipping Act, 1916, for decisions

2U0.8.M.C .
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arrived at as a result of public hearings under that Act, namely, by
printing and making available to the public. Later, on July 1, 1940,
and before respondent began this venture, the rules and regulations
were again published in Code of Federal Regulations and made
available for public distribution pursuant to the provisions of section
11 of Federal Register Act, 49 Stat. 500. Respondent’s failure to
comply with the rules and regulations must be considered to have
been with knowledge and willful.

The stipulation hereinbefore mentioned shows that in numerous
instances respondent charged different rates for transportation of the
same descriptions of commodities on the same vessel and voyage.

Respondent’s attempts to justify these differences, except in a few
instances, fail to remove the undue preferences or undue disadvantages
or unfair discriminations resulting from respondent’s practice and
which are prohibited by the Shipping Act, 1916.

The fact that a shipper insists upon a measurement rate because
of the nature of its contract of sale does not justify the carrier re-
spondent giving him a lower measurement rate than the weight rate
charged other shippers. The fact that respondent’s competitors have
raised their rates may be a justification for respondent to raise its
rates, but, if it does so, it must make them applicable equally to all
shippers, and the stipulation shows that it raised its rates only as to
some shippers and not as to others. Respondent cannot juggle its rates
to suit the whims of its shippers and on request charge a shipper a
low rate on one shipment and a corresponding high rate on other
shipments and thus maintain that it has followed its regular rate
because the average of those charged would equal that regular rate.

These unjustified discriminations and preferences weaken respond-
ent’s explanation as to other differences as clerical errors and throw
suspicion upon the differences which respondent could and did not
explain.

Upon the record in the instant case we find that respondent is a
common carrier subject to the Shipping Act, 1916, as amended; that
it knowingly and willfully violated rules and regulations prescribed
in Investigation—=Section 19 of Merchant Marine Act, 1920, 1 U. S.
S. B. B., 470; that it unduly preferred certain shippers and-unduly
prejudiced other shippers in violation of section 16 “First” of the
Shipping Act, 1916, as amended; that it unjustly discriminated be-
tween shippers in violation of section 17 of that statute, and that it
allowed persons to obtain transportation for property at less than its
regular rates by unjust and unfair means in viclation of section 16
“Second” of said statute.

An order will be entered requiring respondent to cease and desist
from the aforesaid violations.

20.8. MG



OnpER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 12th day of
February, A. D. 1943

No. 618

Rates, Crarges, AND PrAcTICES OF GENERAL ATLANTIC STEAMSIHIP
CorroraTrON

By its order of May 29, 1942, the Commission having instituted a
proceeding into nonobservance by General Atlantic Steamship Cor-
poration of rules and regulations prescribed in Investigation—=Section
19 of Merchant Marine Act, 1920,1 U. 8. S. B. B. 470, and concerning
the lawfulness of said respondent carrier’s rates, charges and prac-
tices under sections 16 and 17 of the Shipping Act, 1916, as amended,
and full investigation of the matters and things involved in said pro-
ceeding having been conducted, and the Commission on the date
hereof having made and filed a report containing its conclusions and
decision thereon, which said report is hereby referred to and made a
part hereof;

It is ordered, That respondent General Atlantic Steamship Cor-
poration be, and it is hereby, notified to cease and desist, and hereafter
abstain, from the violations of the rules and regulations prescribed
in Investigation—Section 18, of Merchant Marine Act, 1920, and from
the violations of sections 16 and 17 of the Shipping Act, 1916, as
amended, herein found.

By the Commission.

[sEAL] (Sgd.) W.C. Pegr, Jr.,
Secretary.
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No. 619

Harry ReuIs, poinag susiness 48 H. Remis & Company
V.

Moore-McCorvack Lines, Inc, Tmor Eckerr & Comrany, Inoc,
Lasmporr & Horr Line, Lo, and ApMiNisTeacioN NACIONAL DE
PuErTos

Submitted June 19, 1948. Decided July 29, 1043

Undue prejudice, unjust discrlmination, and other alleged violations of Shipping
Act, 1916, as amended, not shown. Shipments overcharged Practice of com-
promising claims for overcharges without reference to carrier's tariffs con-
demned. Overcharges and undercharges found to exist adjusted re tariffs,
Complaint dismissed.

Manuel K. Berman for complainant.

J. M. Prillips and Edward N. Smith for Moore-McCormack Lines,
Ine,

Joseph M. Locke, J. McGuinness and J. M. Phillips for Lamport
& Holt Line, Ltd.

J. McGuinness for Administracion Nacional de Puertos.

Rerort OF THE COMMISSION

By tae ComMMmIssioN:

No exceptions were filed to the report proposed by the examiner.
Our conclusions agree with those which he recommended.

Complainant is engaged in the purchase and sale of raw materials
used in the manufacture of leather, glue, and gelatin. By complaint
filed August 21, 1942, he alleges that respondent subjected him to
payments of rates for transportation which were in violation of sec-
tions 14, 16, 17 and 18 of the Shipping Act, 1916, as amended. Repara-
tion is sought.

Respondent Moore-McCormack Lines, Inc., is & common carrier.
Respondent Thor Eckert & Company, Inc., although duly served with
copy of complaint and notice of hearing, was not represented at the
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hearing. Our records show that as to transportation in the Brageland
hereinafter concerned, Rederi Aktiebolaget Disa (Brodin Line) was
the carrier, and Thor Eckert & Company, Inc., that carrier’s agent.
Settlements were made with complainant by Thor Eckert & Company,
Inc., as will hereinafter appear. Lamport & Holt Line, Ltd. was the
discharging agent for Administracion Nacional de Puertos. This
latter carrier authorized its participation in the proceeding through
a representative of Lamport & Holt Line, Ltd., and upon complainant’s
motion was made an additional respondent.

The complaint involves the application and interpretation of re-
spondents’ tarifls in respect of the transportation of whole-hide pickled
splits, pickled bellies and shoulders, and dry-limed splits. Moore-
McCormack Lines, Inc. and Brodin Line applied to these commodities
the leather rates in force at times of movement. Complainant claims
that the green-salted hide rates should have applied to the pickled
splits and to the pickled bellies and shoulders, and the gluestock rates
should have applied to the dry-limed splits.

Complainant established the fact that the commodities shipped were
actually pickled splits, pickled bellies and shoulders, and dry-limed
splits irrespective of the fact that the commodities shipped November
27, 1941, from Santos, as shown below were described as “leather” on
the bills of lading. Details of the shipments, together with contempo-
raneous tariff rates, are as follows:

MOORE-McCORMACK

From Montevideo, Uruguiay :
September 23, 1941—20,793 kilos whole-hide pickled splits to New
York, N. Y.
October 23, 194121670 kilos whole-hide pickled splits to Boston,
Mass,
From Santos, Brazil:
November 27, 1941—21,947 kilos pickled bellies and shoulders,
10,022 kilos dry-limed splits, to Boston, Mass.
Rate charged : $28 per 40 cubic feet (all shipments).
Rates on file at time of shipments:
From Montevideo:*
Leather, NOS, $28 per 2,240 pounds or 40 cubic feet;
Hides (Wet, Salted), $25 per 2,240 pounds;
Cargo, NOS, $25 per 2240 pounds or 40 cubic feet.

1River Plate-United States Freight Conference Tariff No. 2.
2U.BAMC,
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From Santos:?
Leather and Cut Soles, $28 per 1000 kilos or 40 cubic feet:
Gluestock, NOS, in bags or bales, $12 per 1000 kilos or 40 cubic
feet;
Cargo, NOS, $25 per 1000 kilos or 40 cubic feet.

BRODIN LINE

From Santes, Brazil:
April 20, 1942—14,962 kilos dry-limed splits to New York.
Rate charged: $22.50 per 1000 kilos, plus 35% surcharge.
Rate on file af time of shipment:®
Leather and Cut Soles, $22.50 per 1000 kilos or 40 cubic feet, plus
359% surcharge.
Splits, Cattle, Dry-limed—See Gluestock.
Gluestock, NOS, in bags or bales, $10 per 1000 kilos or 40 cubic
feet, plus 85% surcharge.

ADMINISTRACION NACIONAL DE PUERTOS
From Montevideo, Urvuquay:

December 15, 1941—3 shipment=—37367 kilos, 154,328 pounds,
* and 30, 369 kilos pickled splits to Boston, Mass,
Rate charged: $28 per 40 cubic feet.
Rutes on file at time of shipment: No rate on file and no evidence as to
its rates at that time.

A hide, or any part thereof, does not hecome leather until it goes
through a taaning process which is begun by application of a bark
or chrome tanning solution. None of the commodities here had been
so treated.

As taken off the animal, the hide is placed in a limed solution to
increase its thickness and to remove the hair. After such “liming”
process is completed, a portion of the flesh is removed from the under
side of the hide by a “fleshing machine.” A “splitting machine” is
then used to split the hide lengthwise into a top or “grain™ portion
and an under, “flesh,” or “split” portion. If not intended for imme-
diate tanning, the grain portion is wet-salted, in which state it is
known as a green-salied or wet-salted hide. The split portion, if
intended for shipment rather than for immediate tanning, is preserved

z Brazil-United Btates Freight Conference Tariff No, 8.
" Brazil-United States Frelght Conlerence Tari® No. 6,

2U.8M.C
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by “pickling” in a solution of salt, sulphuric acid, and water, in which
state it is known as a whole-hide pickled split, or pickled split. There
is a clearly recognized trade distinction between pickled splits and
green-salted or wet-salted hides, and of the two a pickled split is much
less valuable. Green salted hides weigh from 30 to 60 pounds each,
and a bundle of four measures about 2 fcet square. Dependent upon
their varying sizes and thicknesses, a bundle of twenty pickled splits
may be of about the same bulk and may weigh more than a bundle
of four green-salted hides. Pickled splits, when tanned, are used for
linings and in the manufacture of cheaper qualities of gloves and
other leather goods.

Pickled bellies and shoulders are portions cut from the hide after
the liming process and pickled similarly as are pickled splits. They
differ from the pickled split in their size, and in that they are both
the grain and the under or flesh portion of the hide. Pickled shoulders
and pickled bellies, when tanned, are used, respectively, for sole leather,
and for similar but better qualities of leather goods than can be man-
ufactured from pickled splits.

Dry-limed splits are strips or pieces of the under or flash portion
of the hide which are limed and sun-dried. Unlike pickled splits,
they can not be manufactured into leather, and are usable for the
making of glue only.

It follows that complainant’s shipments of pickled splits were not
leather, nor green-salted hides; that the pickled bellies and shoulders
were not leather, green-salted hides, nor gluestock, and that the dry-
limed splits were not leather. The application of the rate on leather
to these shipments was erronecus. The claimed application of the
rate on green-salted hides to pickled splits and pickled bellies and
shoulders would have been equally erroneous. None of the tariffs
has any item specifically applicable to pickled splits or pickled bellies
and shoulders and, therefore, the item covering Cargo, NOS, therein
is the one which should have been applied. The tariffs, however, did
contain an item for gluestock and this item should have been applied
to dry-limed splits. In the absence of evidence as to the established -
rates of Administracion Nacional de Puertos at time of the three ship-
ments of pickled splits, no conclusion can be made respecting the
rate applicable thereto,

Subsequent to their transportation of the shipments here involved, -
respondent Moore-McCormack and Administracion Nacional de
Puertos changed their tariff filings, effective February 11, 1942, to
include an item “Splits, Whole-hide, Pickled : See Hides, Wet-Salted,” ¢
making applicable thereafter to pickled splits from Montevideo the

¢ River Plate-United States Frelght Conference Tariff No, 3, Correction Circular No, 2.
2T.8. M. C.
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same rate as applied to wet-salted hides. Effective on the same date
a similar tariff change was made by respondent Moore-McCormack as
respects pickled splits from Santos.?

The record shows also that, following negotiations between com-
plainant and respondents conducted after the filing of the complaint,
Moore-McCormack on October 23, 1942, paid complainant §500 in
agreed full settlement of complainant’s asserted claim for $670.11
against it. This amount paid had no relationship to any rates on
file. The nature of the shipments warranted claim against Moore-
McCormack of approximately® $439.92, rather than for $670.117
Accordingly, this respondent’s settlement for $500 constituted an
overpayment of approximately $60.0528 On November 6, 1942, Thor
Eckert, apparently on behalf of Brodin Line, paid complainant
$188.99, in agreed settlement of the claim for $251.98, which payment
had no relationship to any rates on file. Later, on March 30, 1943,
additional payment was made by Thor Eckert to complainant of
$63.50 in agreed full settlement of an adjustment of the claim for
$251.98. The total payment of $25249 thus made by Thor Eckert
accords with the finding herein that the commodity was gluestock to
which Brodin’s rate on file was applicable.

In order to avoid unlawful discriminations, carriers are under an
obligation to apply their charges carefully in accordance with their
established rates whether or not they are members of conferences.
When members of conferences, they are under a contractual obliga-
tion with the other members to make their charges strictly in accord-
ance with the rates agreed upon by the conference. The practice of
compromising claims in a manner which ignores the rates which are
applicable mmust be condemned. Such compromises may lead to viola-
tions of paragraphs “First” and “Second” of section 16, or of the first
paragraph of that section; or of section 17 of the Shipping Act, 1916,
as amended. Such compromises also result in violations of the terms
of the conference agreements which should be closely policed by the
conferences. Failure to do this will justify hearing to determine
whether the conference agreements should not be disapproved.

No evidence is presented indicating that any different rates or treat-
ment were accorded by any of respondents to others than to com-
plainant. Complainant’s testimony is that he knows of no other
importer who paid lower rates than were charged him. There is,

$Draeil Opited States Freight Conference Tariff No. 6, Correction Circular No. 4.

¢ Tha tariffs ¢ontain ne ruleg for disposition of rate fractions.

T Mormacyork and Mormacmoon, whole-hide pickled gplits, charges $643.30 and $717.50,
rather than as Cargo, NOS, $574.23 and £640.83 ; Deerlodge, pickled bellies aud ghoulders,
a0d dry-limed splits, charge $1,108, rather than as Cargo, NOS, $650, and Gluestock, $162.

* Following lssuance of the examiner’s proposed report, complainant refunded this
payment.

2U.B.MC.
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therefore, no showing of undue prejudice in violation of section 16
of the Shipping Act, 1916, as amended, nor of unjust discrimination
in violation of section 17 of that act. The complainant’s evidence of
injury based upon the fact that he had sold the commodities at prices
predicated upon his understanding that the lower rates were applica-
ble is immaterial. Complainant’s evidence refers to two shipments®
of pickled splits from Buenos Aires (not involved herein) upon which
a rate of $25 per 2,240 pounds was charged. These shipments may
have been correctly rated, if the weight of the shipments exceeded
the measurement basis. If, however, the measurement basis exceeded
the weight basis, the carriers involved failed to follow their rates on
file and made undercharges which were not authorized.

No evidence is presented with respect to a violation of section 14
of the Shipping Act, 1916, as amended. Complainant’s contentions,
upon brief, of unreasonableness in violation of section 18 of that act
are untenable for the reason that this section is not applicable to car-
riers engaged in foreign commerce of the United States. Complain-
ant’s only showing is that he was overcharged on his shipments car-
ried by Moore-McCormack and Brodin Line. These overcharges have
been refunded to him.

We are of opinion and find that the violations of sections 14, 18, 17
and 18 of the Shipping Act, 1916, as amended, alleged by complainant
have not been shown, Accordingly, the complaint will be dismissed.

* Moore-McCormack Bill of Lading No. 4, Mormactide, November 7, 1941, 50,573 kilos
pickled splits, $25 per 2,240 pounds: Sprague Steamship Agency, lnc, Bill ot Lading No.
66, August 20, 1041, executed for master of M3 East Indian, 51,879 kilos whole-bide
pickled splits, $25 per 2,240 pounda.

2U. 8 MC



OrpER

At a session of the UNITED STATES MARITIME COMMIS-
SION, held gt its office in Washington, D. C., on the 29th day of
July A. D. 1943

No. 619

Harzy Remrs, Doing Business as H, Remis & Co.
v.

Moore-McCormack Lixes, INc., ET AL,

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full investi-
gation of the matters and things involved having been had, and the
Commission, on the date hereof, having made and entered of record a
report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

Itiis ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.
By the Commission,
(Sgd) A.J. Wnriams,
Acting Secretary.
{sraL]
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UNITED STATES MARITIME COMMISSION

No. 624

In Rr Pan-Amrrican Steamsare CompaNy, INc, aNp TRANSPORT
StRamsHIP CORPORATION

Bubmitted August 14, 1843, Decided November 4, 1943

Respondents found to have engnged in the transportation of property from New
York, N. Y., to Puerto Rlco without schedunles on file with the Commission,
iu violation of sectton 2 of the Intercoastal Shipping Act, 1933, as amended;
to have carried out an agreement between them not flled with, and not approved
by, the Commission, In violation of section 15 of the Shipping Act, 1816, and
to have engaged In an unreasonable practice, in violatlon of section 18 of the
Shipping Act, 1916. Undue preference or prejudice in violation of section
16 of the Shipping Act, 1916, not shown.

Jacod Rassner for Transport Steamship Corporation.
Maurice A, Krisel for United States Maritime Commission.

Rerort oF TitE COMMISSION

By rHE ComMaMissioN :

Exceptions were filed by respondent Transport Steamship Corpo-
ration to the report proposed by the examiner. Qur conclusions agree
with those of the examiner.

The respondents, Pan-American Steamship Company and Trans-
port, are New York corporations which were engnged in making ar-
rangements with shippers for the transportation of property from
New York, N. Y., to Puerto Rico. The issues in this proceeding, insti-
tuted upon our own motion, are whether respondents have engaged
in such transportation without schedules on file with us, in violation of
section 2 of the Intercoastal Shipping Act, 1933, as amended ; observed
or enforced unjust or unreasonable rates, regulations or practices, in
violation of section 18 of the Shipping Act, 1916; observed or enforced
unduly prejudicial or preferential rates, regulations or practices, in
violation of section 16 of the latter act; or carried out agreements
between them not filed with and not approved by us, in violation
of section 15 of the Shipping Act,1916. Pan-American did not appear
on its own behalf. Transport contends that it was not a common

~
-
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carrier, but was merely the agent of Pan-American; and that in any
event, since thers was no actual movement of the shipments by water,
it was not engaged in transportation as alleged.
From the testimony in the case we make the following findings of
material facts.
FINDINGS OF FACT

(1) In October 1942, Transport entered into contracts of affreight-
ment with numerous shippers, providing for the transportation of
various commodities from New York to Puerto Rico, representing
itself as “agents of the steamer Hockelaga and other steamers or ves-
sels that the company may operate” The cargo thus booked totaled
28,000 cubic feet, which was 1,960 more cubic feet than the carrying
capacity of the Hochelaga. Transport requested the shippers to de-
liver their cargo to the designated pier in New York and issued
delivery permits in its name, Approximately 21,000 cubic feet of
shipments were delivered to the pier pursuant to the permits all
before November 14, 1942. The port-to-port rate named in the
contracts was §1.30 per cubic foot, which, however, was never collected.

At the time these contracts were entered into, the Mochelaga was
owned by a Canadian company and was in Halifax, Nova Scotia,
and in need of repairs. Transport had no option for the purchase
or for the use of the vessel and never became its owner, operator, or
agent. When the shipments were delivered to the pier, dock receipts
were issued therefor, some in the name of Transport and many in the
name of Pan-American.

Thomas C. Wilwerth had an option on the purchase of the vessel,
and Pan-American was orgenized with Wilwerth as president in
October 1942, but after the above-mentioned bookings had been made,
for the purpose, among others, of taking up the option and obtaining
title to the vessel. Transport had no financial interest in Pan-
American. Pan-American was not financially able to take up the
option on the purchase of the vessel, whereupon Wilwerth sought
and secured financial backing from a distillery company in Puerto
Rico. The vessel was purchased, title taken in the name of Wilwerth,
and on November 14, 1942, transferred by him to H. L. Shipping
Company, Inc., formed at the instance and for the protection of the
distillery company. The vessel arrived at New York from Halifax
on December 20, 1942. Its condition at that time was described as
“terrible” and necessary repairs were not completed until June 8, 1943,

Pan-American shared offices with Transport at 76 Broad Street,
New York, N. Y. Although there was some testimony that Trans-
port was to act as agent for Pan-American when and if the latter

2U.S.M.C.
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acquired the Hochelaga, the fact was that Transport did not intend
to assign its contracts to Pan-American, and the latter entered into
an agreement with a liquor distributing company on October 29,
1942, later modified on November 13, 1942, without regard to Trans-
port or the contracts the latter had made or the rates it had quoted.
Under this contract Pan-American agreed to allot to the distributing
company, as shipper, subject to Governmental control, not exceeding
12,500 cubic feet of the vessel for the transportation of cartons of
empty bottles southbound and of bottles of rum northbound at 73
cents per carton, averaging not more than 1.3 cubic feet. Pan-Ameri-
can agreed to have the vessel available in New York seaworthy and
fit for service and registered in the name of Pan-American under
the American flag, between November 5 and 20, 1942. Pan-American
issued dock receipts covering shipments under the contracts of Trans-
port in spite of the fact that Pan-American’s contract with the liquor
distributing company required 12,500 cubic feet of the total of 26,000
cabic feet—the capacity of the vessel.

On January 21, 1943, 2 months after purchase of vessel by H. L.
Shipping Company, Pan-American notified Transport that it seemed
doubtful if Transport’s cargo could be handled. On January 28,
1943, Transport notified the shippers that the Hochelage would be
unable to perform the voyage scheduled and requested them to apply
for a redelivery permit. Redelivery of the cargo was completed
on February 20, 1943.

(2) Transport has never filed with us schedules of rates or charges
for or in connection with the transportation of property from con-
tinental United States to Puerto Rico; nor did Pan-American do so
until after cargo had been received at the pier, when it filed schedules
effective January 15, 1943, some 2 months after deliveries had been
completed.

(3) After Transport notified shippers to apply for a redelivery
receipt, it informed them that “assessed average charges are $0.25
per cubic foot on the entire cargo received for this vessel as per the
agreement under which shipment was accepted and refer you to
our agreement and conditions of the Dock Receipt; under which
vou delivered the cargo.” It requested that certified check be made
payable to Marine Service Bureau Company, which had been em-
ployed by Transport and Pan-American to watch the cargo on the
pier. The aggregate amount of the charges collected was $3,824.46.
Shipments totaling 7,000 cubic feet in round numbers were redelivered
without charge. The agreement and dock receipt referred to con-
tained no provision subjecting any shipment to the payment of charges
or expenses except under conditions not here present.

2U0.8.M.C.
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(4) As to the alleged agreement between respondents, Pan-Ameri-
can, on January 21, 1943, advised Transport “With reference to the
arrangement made with you to transport cargo for Puerto Rico
* * * itnow seems tobe doubtful that your cargo can be handled;”
[Ttalics supplied.] As stated, permits were issued by Transport and
dock receipts by Pan-Amerlcan and Transport for the same cargo.
They employed Marine Service Bureau Company to watch the cargo,
and agreed to collect 25 cents per cubic foot on the cargo on the pier.

CONCLUSIONS AND DECISION

From the foregoing recital of facts we conclude that both Pan-
American and Transport held themselves out to furnish transporta-
tion to the public for hire. Originally, Transport contended that it
w2s not & common carrier but was acting as agent for the Hockelaga.
Abandoning this position, it now asserts that Pan-American was the
owner of the vessel and that it was Pan-American’s agent. Since Pan-
American never acquired the ochelaga and Transport was to keep
for itself the contracts made by it, we conclude that Transport was
not Pan-American’s agent, but was acting on its own behalf.

Transport contends further that, inesmuch as there was no move-
" ment by water of the shipments agreed and received to be carried to
Puerto Rico, it was not engaged in transportation by water on the high
seas on regula.r routes from port to port between a State and a Terri-
tory or possession of the United States as contemplated by section 1
of the Shipping Act, 1916, and therefore it was not subject to the filing
requirements of the Intercoastal Shipping Act, 1933, These require-
ments apply notwithstanding cargo agreed to be carried may not
move from port. The latter act not only requires the filing of schedules
by common carriers by water in interstate commerce, but prohibits
any person from engaging in transportation as a common carrier un-
less and until schedules as provided in section 2 thereof have been
duly and properly filed and posted. If actual movement of cargo by
water were necessary for a carrier to come within the filing provi-
sions of the act, it would have to violate the provisions in respect to
engaging in transportation before the requirement to file attached.

The act contemplates that no part of the business of transportation
shall be engaged in before schedules are filed. In support of its posi-
tion, Transport cites Coe v. Errol, 116 U. S. 517, and Southern Pacific
Terminal Co.v. Interstate Commerece Commdission, 219 U. S. 498. But,
those cases hold that goods are in the course of transportation when a
carrier receives them. Also, solicitation is a part of the business of
transportation. Davis v, Famwrs Co-operative Co.,262 U, S. 312, 315,
Before the receipt, booking, or solicitation of cargo, when there is

ZU.8M.C
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the first holding out as a common carrier undertaking to perform trans-
portation within the purview of the act, schedules in respect to such
transportation must be on file with us.

The contention that the transportation was not on the high seas
from port to port on regular routes is untenable, for, under the act,
the character of transportation is determined before a movement from
port begins.

Wa conclude that Transport and Pan-American were common €ar-
riers engaged in the transportation by water of property on the high
seas on regular routes from port to port between a State and a Terri-
tory or possession of the United States and were subject to the filing
requirements of the act; and that, in not filing tariff schedules prior to
the transportation in question, they violated section 2 of the Inter-
coastal Shipping Act, 1933, as amended.

Under the transportation contracts, there was no obligation upon
the shippers to pay the charge of 25 cents per cubic foot which was
incurred through the fault of respondents. Under the circumstances,
we conclude that the exaction of the charge of 25 cents per cubic foot
was an unreasonable practice in violation of section 18 of the Shipping
Act, 1916.

There is no showing that any one was unduly prejudiced by the fact
that certain of the shipments were redelivered without charge. Al-
though the lower contract rate made by Pan-American to the liquor
distributing company was potentially preferential to that company,
the fact that neither the higher rate of $1.30 nor the lower contract
rate was collected removes any grounds for 2 finding of undue prefer-
ence or prejudice in violation of section 16 of the Shipping Act, 1916G.

Pan-American’s “arrangement” with Transport to transport the
cargo, respondent’s issuance of transportation documents on the same
shipments, their agreement to employ Marine Service Bureau to watch
the cargo, angd their agreement to charge 25 cents per cubic foot on the
cargo on the pier, evidence an agreement within the purview of section
15 of the Shipping Act, 1916. We conclude that there was such an
agreement not filed with or approved by us, and that it has been car-
ried out in violation of section 15 of the Shipping Act, 1916.

Although carriers by water engaged in coastwise and intercoastal
traffic and subject to the Transportation Act, 1940, are required to se-
cure certificates of convenience and necessity, unfortunately those
carriers engaged in offshore interstate trade, subject to the filing re-
quirements of the Intercoastal Shipping Act, 1933, are not required to
secure such certificates. But, as pointed out in I'n Re M. 8. Vencedor,
Ine., 2 U. 8. M. C. 666, shippers, for their own protection, should at
least investigate the responsibility of carriers and determine whether
they have complied with the filing requirements of the law,

2U.8.M.C.
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An order will be entered requiring Transport and Pan-American to
abstain in the future from holding themselves out in any manner as
common carriers undertaking to perform transportation within the
purview of the Intercoasta] Shipping Act, 1933, as amended, unless
they shall have filed and posted schedules as required by section 2 of
that act. No order regarding the violations of sections 15 and 18 of the
Shipping Act, 1916, is necessary. Inasmuch as Pan-American has no
vessels and is unable to fulfill engagements for the transportation of
property after they are undertaken, its schedules now filed with us
will be stricken from our files.

2U.8 M.C



OrpER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 4th day of November
A. D. 1943

No. 624

INn Re Pan-AxrericaN SteamsuIp CoMPANY, INC, AND
TraNsporT STEAMSHIP CORPORATION

This case, instituted by the Commission on its own motion, having
been duly heard and submitted by the parties, and full investigation
of the matters and things involved having been had, and the Com-
mission, on the date hereof, having made and entered of record &
report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

It is ordered, That respondents, Pan-American Steamship Com-
pany, Inc., and Transport Steamship Corporation, be, and they are
hereby, notified and required hereafter to abstain from holding them-
selves out in any manner as common carriers undertaking to perform
transportation within the purview of the Intercoastal Shipping Act,
1938, as amended, unless they shall have filed and posted schedules
as required by section 2 of said act, and

It is further ordered, That the schedules of respondent Pan-Ameri-
can Steamship Company, Inc., now filed with this Commission be,
and they are hereby, stricken from the files, effective on the date hereof.

By the Commission.

[eraL] (8gd.) A. J. WrLiiams,

Secretary.
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No. 573

Porr CommissionN oF City oF BEaUMONT, TExAS, BT AL
.

Seatrain Lings, INc, BT AL2

Submitted December 2, 1942, Decided December 30, 1343

On further hearing, finding in prior report, 2 U, 8. M, C. 500—that respondent
Seatrain’s absorption practice in Texas-Cuban trade resulted in undue prejudice
and discrimination aguinst louston and Galveston, Tex.—reversed. Order
modified accordingly-

Modifieation of conference agreement, eliminating Texas ports from scope thereof,
not approved.

Additional appearances:
Fred Much for Houston Port and Traffic Bureau.

Rerort oF THE CodmissioN oN FurTHER HEeARING

By e Commission:

Exceptions filed to the examiner’s proposed report were orally
argued. Qur conclusions agree with those recommended by the
examiner,

In the original report herein, Beaumont Port Commission v. Sea-
train Lines, Ine., 2 U. 8. M, C. 500, we found unlawful respondent
Seatrain Lines’ practice of absorbing the difference between the cost
of delivering cargo, destined to Havana, Cuba, to shipside at Galves-
ton, Houston, and Beaumont, Tex., and the cost of delivering it by rail
to Seatrain at Texas City, Tex. Ocean rates from these ports to
Havana are the same and the absorption enabled shippers at Galves-
ton, Houston and Beaumeont to ship via Seatrain at total transporta-

1 Houston Port and Trafic Bureau; Galveston Chamber of Commerce; and Galveston

Cotton Exchange and Board of Trade,
3 Florida Fast Coast Car Ferry Company; Standard Frult and Steamship Company;

apd United Fruit Company.
2U0.8.M.C,
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tion costs no higher than those applying over break-bulk lines ® serving
those ports.

Seatrain abandoned the service from Texas City shortly after the
report was issued. But anticipating the possibility of reestablishing
the service, Seatrain filed three successive petitions for reconsideration
and modification of the order. The first two were denied and the third
granted. After Seatrain canceled the condemned absorption pro-
visions in compliance with our order, but prior to the filing of the
third petition on March 19, 1942, the Gulf and South Atlantic Havana
Steamship Conference, of which Seatrain is a member, filed for our
approval a modification of U, 8. M. C. Agreement No. 4188, the effect
of which would remove the Texas ports involved herein from the scope
of the agreement, leaving each member of the conference free to fix
its owh rates from those ports to Havana independently of conference
action. Under the modified agreement, Seatrain states that it would,
if necessary, shrink its rates from Texas City enough to equalize the
rates vin Galveston, Houston and DBeaumont, and thus achieve the
equalization condemned in the original report. We reopened the
proceeding for further hearing for the purpose of bringing the record
down to date and to develop all facts concerning the lawfulness and
propriety of the proposed modification.

The previous report recognized Seatrain’s superior service; pointed
to the diversion of traffic from Galveston, Houston and Beaumont as
a result of the absorption and the consequent crippling of essential
carrier services performed by the break-bulk lines serving those ports;
stated that the break-bulk lines could not overcome their resulting dis-
advantage without possibly precipitating a rate war, and found that
the practice was unduly prejudicial and diseriminatory in violation of
sections 16 and 17, respectively, of the Shipping Act, 1916.

At the further hearing Seatrain endeavored to show. among other
things, that its service is not substantially superior to break-bulk
service; that fears of traffic diversion to its line are unfounded and
the absorption practice will not result in injury to the complaining
ports; and that the outstanding order herein places Seatrain at a
disadvantage which it cannot overcome without possibly precipitating
a rate war,

From the testimony in the case on further hearing we make the
following findings of material facts:

FixpiNgs or Facr

(1) Despite the advantages of Seatrain’s service, pointed out in
the previous report, it is not economically possible in normal times

3 Lykes Bros. Steamship Company, Inc., and United Fruit Company.
2U.S.M.C.
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for shippers to use Seatrain’s service at charges higher than those
of the break-bulk lines because of competitive conditions. Seatrain’s
experience in other trades is that higher rates are secured only
where the shipper can save materially on packaging costs, as for in-
stance, on lard shipped in tank cars. It is necessary during the mill-
ing season to get rice out of the mill and into storage. Seatrain
lacks the advantage of storage facilities, either at origin or destina-
tion, which are available to rice shipped via the break-bulk lines.
Although the evidence is conflicting on the point, apparently this
disadvantage is offset to some extent by free time on cars shipped
via Seatrain. Another disadvantage is added expense in loading
cars with flour to capacity when transported in Seatrain’s service.

(2) Further testimony was adduced by respondent to show the ex-
tent to which traffic has been diverted from the complaining ports as
a consequence of the abhsorption practice. Seatrain’s service between
Texas City and Havana continued from about April 1, 1940, through
December 1940. The previous report considered cargo movements
only up to June 16, 1940. During that period, Seatrain’s percentages
of the carryings from the Texas ports involved to Havana were: Rice,
7.7 percent ; flour, 15.2 percent ; and total cargo, 15.8 percent. During
the subsequent period, June to December, 1940, Seatrain’s carryings of
rice increased 5.4 percent, flour decreased 10.1 percent, and total
cargo increased 6.7 percent. During the entire period of Seatrain’s
operations the carryings of rice, which is the most important traffic
involved, were distributed as follows: Lykes 23,685 kilo tons or 53 per-
cent; United Fruit 15,797 or 35 percent; and Seatrain 5317 or 12
percent. Tlour, next in importance, moved as follows: 2,860 kilo
tons or 73 percent via Lykes; 712 or 18 percent via United Fruit;
and 355 or 9 percent via Seatrain.

Most of the rice originates locally, but since no segregation’is made
in the exhibits between local rice originating at the ports and riee
originating at interior mills and shipped through the ports, it is
impossible to ascertain from the record the amount of local rice
diverted to Seatrain. Most of the flour is shipped under transit
privileges at export rail rates which are the same to the Texas ports
involved. Therefore, Seatrain would have no occasion to make any
absorptions on flour milled in transit. Hence, the absorption prac-
tice had Iittle effect on this traffic.

(3) The geographical relationship of the ports involved, together
with the peculiar charncteristies of Seatrain’s operation, were empha-
sized at the further hearing. Texas City and Galveston are situated
on Galveston Bay which is also the approach to Houston. Entrance
to the Bay from the Gulf is through Galveston Harbor which is con-

nected by ship channels with Texas City and Houston. In a geo-
2U. 8. M. C.



702 UNITED STATES MATITIME COMMISSION

eraphical sense, the three ports may be described as Galveston Bay
ports. Rail distances from Texas City ta Galveston and Houston
are 14.2 and 42.2 miles, respectively. Rail rates on long haul export
traffic are the same to the three ports which, in Rate Structure In-
vestigation Part 3, Cotton, 165 1. C. C. 595, 660, were described as
“one terminal district or port.” Beaumont i3 an inland port situated
on the Neches River and having access to the Gulf several miles east
of the Galveston Bay ports. It is approximately 126 miles by rail
from Texas City.

Seatrain cannot receive freight in railroad cars from the ordinary
pier. There must be railroad tracks to its pier, a supporting yard for
sorting and holding cars, and car-lifting facilities for transferring
cars from the pier track to its vessels. The crane alone at Texas
City cost over $125,000. Rather than construct expensive facilities
at all of the ports and to econcmize on the use of ships, Seatrain
selected Texas City, which originates little traffic, as a central point
with a view to extending its service to Galveston and Houston pri-
marily, and incidentally to Beaumont. This is similer to Seatrain’s
method of serving New York Harbor with facilities at Hoboken,
N. J., and New Orleans with facilities at Belle Chasse, La. Seatrain
found it more economical to extend its service from Texas City by
rail, absorbing the rail rates, than by establishing freight stations
at the other Texas ports and transporting the cargo to Texas City
by means of car floats or lighters. The method selected provides a
faster service and assures to shippers the primary advantage of Ses-
train’s service, namely, the through nen-break-bulk movement of
their freight in cars from plant to destination.

(4¢) No shipper complsined of the absorption practice. To the
contrary, those who testified desired the additional service, as pro-
vided by Seatrain, because it afforded them additionzl business op-
portunities. The practice has had no effect on the movement of
grain into Houston and Galveston for milling-in-transit. Insugu-
ration of Seatrain’s service opened up a narket for Texas lumber
for a Cuban concern. However, this concern lad to discontinue the
business when the service was withdrawn because of the high rate
of damage to the lumber when handled by break-bulk lines.

CoxcLusioNs axp DEcision

From the foregoing recital of facts we conclude that Seatrain’s
service will not attract traffic at rates higher than those of com-
petitive break-bulk services. Therefore, Seatrain cannot reenter the
trade upon a competitive basis unless it can equalize charges with
the break-bulk lines, either through absorption of costs of delivering

the cargo to its terminal at Texas City, which is prevented by the
DTT O W~
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order, or in the alternative, by shrinking its ocean rate. Unless the
proposed modification of the conference agreement is approved,
Seatrain would have to resign from the conference to reduce its
rates. Intervener Lykes states that if the condemned equalization
plan is approved, it may have to adopt a similar equalization plan,
restricting the operation of its boats to fewer ports or to a single
port. Lykes also insists that it would be compelled to meet any rate
reductions in order to protect its competitive position. We cannot
determine the lawfulness of such action on this record.

The fear that Seatrain would monopolize the traffic apparently was
grounded upon the contention that it afforded superior services
which in time would be augmented by more ships placed in the
trade. . However that may be, the record, as amplified on fur-
ther hearing, warrants the conclusion that Seatrain’s operations have
not disrupted or seriously affected the services of the break-bulk lines.

Our decision in the previous report condemned practices which
permit a carrier to attract to its line traffic which is not naturally
tributary to the port it serves, thus depriving other ports of their
local tributary trafic. The testimony and argument on further lhear-
ing emphasize the question, which we think is decisive in this case,
whether the traffic in question can be considered as tributary to Sea-
train as well as to the break-bulk lines involved. Upon the facts
stated in (3) above, we conclude that the area comprising the ports
of Galveston and Houston and the surrounding territory are centrally,
economically and naturally served by Seatrain’s facilities at Texas
City. No reason appears therefore why that carrier may not effec-
tively compete for the traffic through such ports. Beawnont is not
within the Galveston Bay group and the traffic through such port
is not naturally tributary to Texas City.

Complainants’ contention that Seatrain’s practice unjustly dis-
criminates against Galveslon and Houston will not bear analysis.
The port-to-port rates to Havana from these ports and Texas City
are the same. The shippers served by Seatrain pay the same
through transportation charges. whether they ship from Galveston,
Houston or Texas City. There is no complaint of, or evidence to
show, discrimination against shippers by Seatrain. Other interests
located at Galveston or Houston were not shown to be discriminated
against or injured by the practice. The owners of wharf facilities
at these ports will lose revenue as a result of the use of Seatrain’s
facilities, but that loss would be suffered even if Seatrain operated
from Galveston and Houston, because none of the wharfingers there
provides the peculiar facilities required by Seatrain’s operations.

Upon the record as amplified at the further hearing, we conclude
and decide that the practice of Seatrain Lines, Inc., of absorbing the

2U.8 M Q.



704 UNITED STATES MATITIME COMMISSION

difference between the costs of delivering cargo to its vessels at Texas
City and the costs of delivering local tonnage to shipside at Houston
and Galveston, and the action of the other conference members in
authorizing such practice, are not shown to be in violation of sections
16 and 17 of the Shipping Act, 1916, as amended. The applicability
of these findings to any specific absorption is subject to the proviso
that in the future there shall be published in the tariff the amounts
actually to be absorbed after the Commission shall have determined,
upon hearing, the propriety of such amounts. The order entered
herein on February 7, 1941, will be modified in accordance with the
findings herein and affirmed in all other respects.

These findings render unnecessary any action regarding the pro-
posed modification of Agreement No. 4188, which we understand will

be withdrawn.
STU.S.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 30th day of
December A. D. 1943

No. 573

1*orr CommissioN oF Crty oF BeaumonT, TExas, ET AL
?.

SearraiN Lanes, INC,, ET AL.

This case being at issue on further hearing, and having been duly
leard and full investigation of the matters and things having been
had, and the Commission on the date hereof, having made and entered
of record a report on further hearing stating its conclusion and deci-
sion thereon which report is hereby referred to and made a part
hereof;

1t i3 ordered, That the order entered herein, dated February 7, 1041,
be, and it is hereby, modified to eliminate the provision of said order
requiring respondent Seatrain Lines, Inc. to cease and desist and to
thereafter abstain from absorbing the difference between the costs of
delivering cargo to its vessels at Texas City and the costs of deliver-
ing Jocal tonnage to shipside al Hoiton and Galveston and affirmed
in all other respects.

By the Commission.

[$EAL] (Sgd.) A.J. Winniaus,

Secretary.



UNITED STATES MARITIME COMMISSION

No. 625

Wers-FrickEr Manocaxy CoMpaNy
2,

M/V “F.V, Hir” axp/or Perer Pavr, INc.
Submitted November 1T, 1943. Derided Januury 20, 1944

Request to withdraw complaint denied. Complaiot dismissed with prejudice,

Jokn W. Twomey for complainant.
Tom Wkitaker for respondents,

Rercrt oF THE COMMISSION

By tuE CoMMISSION:

By complaint filed September 10, 1943, as amended October 1, 1943,
it is alleged that for transportation by respondents in March 1943,
of log wagon parts and tractor repair parts from Tampa, Fla, to
Belize, British Honduras, respondents exacted higher rates from com-
plainant than from other shippers of consignments of similar nature,
origin and destination, in violation of sections 16 and 17 of the Ship-
ping Act, 1916, as amended, Reparation in the sum of the difference
between rates charged complainant and lower rates alleged to have
been charged other shippers is requested. Answer to the complaint
was duly filed and served.

At the hearing held in Tampa on November 17, 1943, due notice of
which had been given, complainant requested withdrawal of its com-
plaint, stating that. it was unable to produce evidence in proof of any
lower rates accorded by respondents to other shippers and of the al-
leged undue prejudice and urjust discrimination. Under these cir-
cumstances, complainant’s failure to request withdrawal of the com-
plaint prior to the hearing date constitutes an abuse of the complaint
and hearing procedure provided for shippers by the Shipping Act,
1916, as amended.

Complainant’s request for withdrawal is denied, and the complaint
will be dismissed with prejudice. An appropriate order will be
entered.

2U.8.M.C.
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OrpER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 20th day of
January A. D, 1944

No. 625

Weia-FrickEr Mamogaxy CoMpPany
V.

M/V SF, V, HiLL” axp/or Prrer I*avr, INc.

This case, at issue upon complaint and answer on file, and com-
plainant, at the hearing, having requested withdrawal of the com-
plaint, and the Commission, on the date hereof, having entered of
record a report, which report is hereby referred to and made a part
hereof;

It ix ordered, That complainant’s request for withdrawal be, and
it is hereby, denied, and that the complaint be, and it is hereby, dis-
missed with prejudice.

By the Commission.

[sEAL] (Sgd.) A.J. WILLiams,

Secretary.
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No, 628

Rartes, CHABGES, aND Pracmices oF Awmerioan Frurr & Sreamspie
Comrany, INo,

Submitted May 1, 1944, Declded June I, 1944

Respondent found not to have knowingly and wilfully violated the roles and
regulations prescribed in Seciion 19 Investigation, 1935, 1 U, 8. 8. B, B. 470,
and should not have the penalty provisions of section 808 {d) of the Mer-
chant Marine Act, 10368, as pmended, invoked against it. An order dis-
continuing the proceeding will be entered.

G H. Bunkley for respondent.
Frarcis B, Goertner for the Commission.

Rerort or THE CoMMIsSSION

By tie Comaission :

No exceptions were filed to the report proposed by the examiner,
Our conclusions agres with those which he reeommended.

This is a proceeding instituted on information? before us to deter-
mine whether the respondent, American Fruit & Steamship Company,
Inc., had knowingly and wilfully violated the rules and regulations
prescribed in Section 19 Investigation, 1935,1 U. 8. S. B. B. 470,2 and

1 Information contained In communicationg from Comision Maritima Cubana, Havapa,
Cuba, acting on behalf of varlous consignees,

1 (1) Every common carrler by water in forelgn commerce shall file with the Commission
schedules showing all the rates and charges for or in ¢connection with the transportation of
property, except cargo londed and carried in bulk without mark or court, from pointa in
continental United Stateg, not Including Alaska or the Canal Zone, to foreign points on ita
own route; and, If a through route has Leen established with another carrier by water, all
the rates and charges for or in connection with the transportation of property, except cargo
loaded and carried in bulk without mark or count, from pointa in continental United States,
not Including Alaska or the Canal Zone, on its own route to forelgn polnts on the route of
much other carrler hy water. The schedules flled as aforesald by any such commoen carrier
by water In forelgn commerce rhall Bhow the point from and to which each such rate or
charge applies; and shall contain all the rules and regulations which In anywlse change,
affect, or determine any part or the aggregate of such aforesaid rates or charges.

(2) Bchedules centaining the rates, charges, tules, and regulations {n effect on the
effective date of this order shall be filed as aforesaid on or before Cetober 1, 1935, and
thereafter any schedule required to be filed aa aforesaid, And any change, modification, or
eancelation of any rate, charge, rule, or regulation contained In any such schedule shall be
filed a3 aforesaid withln thirty (30) dayn from the date such schedute, change, modification,
or cancelation becomen effective,

708 2T. 8. M.C.
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should have the penalty provisions of section 806 (d) of the Merchant
Marine Act, 1930, as amended,® invoked against it.

Respondent is a Florida corporation engaged in the transportation
of property between Tampa, Fla., and ports in Cuba. Approximately
90 percent of its stock is owned by the principal stockholders of
N. Geraci & Company, Inc., hereinafter called Geraci, which operates a
wholesale fruit and produce business. Geraci supplies the main part
of its cargo. Except an occasional package which it carties for some-
one else as a favor, Geraci’s fruits are its only cargo north-bound.
South-bound, it transports produce for Geraci to Havana or Baracoa,
and about twice a year small shipments of fruit to its agent at the latter
port. The Tampa-to-Havana service, however, is available to the
general public, and, admittedly, this was so at the times hereinafter
mentioned.

In November and December 1942, and January 1943, respondent
transported from Tampa to Havana 12 shipments of glassware. Its
rates were named in Gulf and South Atlantic Havana Steamship Con-
ference I'reight Tariff G-4, which provided a rate on shipments of the
particular character here involved of 63.5 cents per 100 pounds,
Comision Maritima Cubana, Havana, Cuba, alleged that on 9 of the
12 shipments respondent had assessed a rate of 66.242 cents per 100
pounds. No such rate appears to have been applied. According to
the record, the rate of 63.5 cents was charged on all 12 shipments.

Comision Maritima Cubana also complained that, on the 9 shipments,
respondent had not absorbed wharfage and handling charges at
Havana, which it contended the latter should have absorbed under
item 220 of the tariff. The evidence shows that the absorption was
not made on any of the 12 shipments, Respondent takes the position
that under the exception note in item 220 it was not required to absorb
the charges, The item provides as follows:

Rates published in tariff, or as amended, will include Wharfage and Handling
# *& * st Havana, % * ¢

Exception Note: Wharfage, as ahove refered to, applies only at the respective
wharves or warehouses of the carriers. When by reason of congestion of such
respective wharves or warchouses or due to other circumstances, delivery fs
arranged through other wbarves or warebouses, no absorption of the cost of
wharfage will be made by the carrfer.

Respondent had no wharf of its own at Havana but arranged from
time to time, through its agent, to discharge at the wharves of others.
In view of this fact, it claims that it acted in accordance with the ex-

! Whoever knowingly and wilfully violates any order, role, or regulation of the United
Statea Maritime Commlssion made or issued in the eXerclse of the powers, duties, or func.
tiong transferred to it or vested In it by thiz Act, ag amended, for which no penalty is
otherwise expressly provided, shall upon conviction thereaf be subject to A fine of Dot

more than $500. If such viclation 13 a continuing one, each day of such violation shall
constitute a separate offepne,

2T 8. M. (.
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ception note to the rule and was under no cbligation to absorb the
charges in question. Although handling is not expressly included in
the nonahsorption provisions of the note, the phrase “IWharfage, as
above referred to,” according to respondent’s contention, means
wharfage and handling as mentioned in the preceding paragraph.
Testimony of the Tampa assistant freight traflic manager of United
Fruit Company, a member of the conference since its organization,
agrees with respondent’s position. Comision Maritima Cubana was
not represented at the hearing,

If, by item 220, respondent were required to absorb the wharfage
and handling charges, it would violate the rules and regulations pre-
scribed in Section 19 Investigation, 1935, suprae, by not absorbing them
since this item filed with us would not reflect what it actually had done.
The question lere is whether it knowingly and wilfully committed such
a violation, To decide that question, it is unnecessary to determine the
meaning of the item. Whatever construction might be placed thereon,
the most that could be said against respondent would be that it failed
unwittingly to follow the correct interpretation. That would not be
enough to lold affirmatively on the ultimate question for decision.
Accordingly, it is concluded that respondent did not knowingly and
wilfully violate the rules and regulations prescribed in Section 19
Investigation, 1935, supra, by not absorbing the wharfage and handling
charges,

The tariff containing item 220 and the rate of 63.5 cents was not
filed with us on belhalf of respondent until more than 39 days after
two of the shipments moved. TLis appeats to have been due to a mis-
understanding on the part of respondent that the War Shipping Ad-
ministration had full jurisdiction in respect to its rates. While such
justification is accepted, it is pointed out, for the benefit of respondent
and others that our regulatory jurisdiction is the same now as it was
before the War Shipping Administration was created and that in no
respect have the activities of the latter affected the tarifi-filing re-
quirements of this Commission. Moreover, comimon carriers by water
in foreign commerce are under the obligation of informing themselves
of the rules and regulations prescribed in Section 18 Investigation,
1935, supra, and they should understand that they are expected to
comply therewith without being notified individually of their re-
quirements. .

We find that respondent did not knowingly and wilfully viclate the
rules and regulations prescribed in Section 19 Investigation, 1935,
supra, and that the penalty provisions of section 806 (d) of the Mer-
chant Marine Act, 1938, as amended, should not be invoked against it.
An order discontinuing the proceeding will be entered.

20 8.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS.
SION, held at its office in Washington, D. C., on the 1st day of
June, A. D, 1044

No. 628

RaTEs CmaroEs, AND PRACTICES OF Awmerican Frurir & STEAMSHIP
¥ 3
COMPANY, Inc.

This case, instituted by the Commission on its own motion, having
been duly heard and full investigation of the matters and things
involved having been had, and the Commission, on the date hereof,
having made and entered of record a report stating its conclusions and
decision thereon, which report is hereby referred to and made a part
hereof;

It is ordered, That this proceeding be, and it is hereby, discontinued.

By the Commission.

[sEAL) (Sgd.) A.J. WriLLiams,

Secretary.



UNITED STATES MARITIME COMMISSION

No. 555
PracTicEs, Fic. oF SaN Fraxcisco Bay Area TERMINALS

Submitted May 15, 1944, Decided June 1, 1944

On further hearing, findings and order in prior report, 2 U. 8. M. C, 588, modified
to permit respondents to establish substitute basis of rates and regulations
concerning free time, wharf demurrage, and storage. Said basis found to
yield more revenue than rateg preseribed as minimna in prior report.

Additional appearances:

Jokn B. Jago and G. M. Carlon for United States Maritime Com-
mission.

Allan P. Matthew for Howard Terminal.

Thomas 8. Louttit and J. €. Sommers for Stockton Port District.

Robert W. Kenny for State of California and Board of State Harbor

Commissioners for San Francisco Harbor.

M. @. Ross for Board of Harbor Commissioners, City of Los Angeles.

Charles A, Bland for Board of Harbor Commissioners, City of
Long Beach.

R.F. Ahern for Rosenberg Bros. & Co.

F. P. Kenginger for M. J. B. Company and Western Can Company.

J. 6. Breslin for California & Hawaiian Sugar Refining Corpora-
tion.

N. E. Keller for Pacific Portland Cement Company.

James L. Roney for 8. & W. Fine Foods, Inc.

W. @. Higgins for Santa Cruz Portland Cement Company,

RerorT oF THE CosnissioN oN FurrHer HEarING

By te CoMMISSION:

In the original report herein we prescribed minimum rates and regu-
lations respecting free time allowances and wharf demurrage and
storage services at respondents’ ! terminals in the San Francisco Bay

1 Albera Brothers Mllling Compeny; Board of Pert Commissioners of the City of Oak-
land ; Board of State Harbor Commlssloners for San Francisco Harbor; Eldorads Oll
Works ; Eldorado Terminal; Enclnal Terminals; Golden Gate Terminals; Grangers Termi-
ual Company ; Howard Terminal; Interstate Terminal, Ltd,; Islals Creek Grain Terminal
t'orporation ; Parr-Richmond Terminal Corporation ; Port of Redwood City ; Port of Bacra-
mnento; Stockton Port District; Standard Coal Company of California ; South Ban Fran-
cisco Terminal Company; State of California; State Terminal Company, Ltd.: The River
Iines ; West Coast Whart and Storage Company.

2U.8.M.C. 709
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area, 2 TU. S. M. C. 588. Two respondents sought to enjoin our order
of September 11, 1941, requiring establishment of these rates and regu-
lations, The order was sustained by the Supreme Court on January 3,
1944, in California and Odklandv. U. 8. 320 U. S, 577.

Upon petition of Oakland, dated February 1, 1944, for modification
of the order to permit responderits to establish a substitute basis of
rates and regulations, as set forth in proposed tariff schedules attached
to said petition, we reopened the proceeding on February 22, 1944, for
further hearing to enable respondents to justify the proposed sched-
ules. Hearing was had on March 1, 1944, after which briefs were
filed.

The substitute basis was evolved by the principal respondents in
collaboration with other members of California Association of Port
Authorities? under U. 8. M. C. Agreement No. 7345, the object of
which is to achieve uniformity of rates and practices at California
ports insofar as practicable. The Association formula was originated,
and is based upon conditions existing, before the present emergency.
It represents a practical compromise of the many conflicting and di-
vergent interests among respondents, none of whom considered the
prescribed basis entirely acceptable. No opposition was registered by
shippers against the proposals,

In the original report we prescribed and ordered enforced as a rea-
sonable regulation respecting wharf demurrage and wharf storage
the following:

“(1) A penalty charge of 5 cents per ton per day upon cargo re-
maining beyond the free-time period and not declared for storage;
when cargo is not declared upon the expiration of the fifth day, it
shall automatically go into storage and the rates and charges here-
inafter prescribed shall thereafter apply; (2) the handling chirges
appearing in column 4 of the Appendix to be charged when cargo goes
into storage; and (3) the rates for 13-day periods or fractions thereof
appearing in column 5 of the Appendix, to be charged while eargo is
in storage after it has been declared for storuge or after it automat-
ically goes into storge upon the expiration of the fifth day after the
end of the free time period.”

The rates prescribed were minima, and the finding was without prej-
udice to establishment of higher rates wherever justified. Moreover,
the finding did not require the reduction of existing rates where they
are higher than the prescribed level, which is generally the case beyond
the 60th day.

3 Board of Btate Harbor Commissloners for San Francisco Harbor, Beard of Harbor
Commissioners of the City of Log Angeles, Board of Port Corumiesioners of the Clty of
Qakland, Board of Harbor Commissloneras of Long Beacl, Harbor Commission of the City
of San Diego, Stockton Port Distriet, Howard Terminal, Encinal Terminals, Parr-Richmond
Terminal Corporation, and Outer Herbor Dock and Whart Company.

TS MM
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The Association fornula provides a daily wharf demurrage rate
for individual items, nnless and until cargo is declared for monthly
storage. A minimum of 5 days’ wharf demurrage accrues at the daily
rate on cargo remaining for less than 5 days. Period storage is also
provided at a monthly rate instead of for 15-duy periods as prescribed,
and a receiving and delivery charge, in lieu of the prescribed handling
charge, is to be assessed with the first month’s storage. In general, the
Association rates are higher than the prescribed rates for the first 2
or 3 days after fres time, and as to most commodities after the 28th
day. The proposed daily rates are about double the present daily
rates. Monthly storage rates approximate the present cost of 30 days’
storage at the existing daily rates. Generally, the proposed receiving
and delivery charge is double the proposed monthly storage rate. The
Aaily basis produces lower charges during the first 60 days; thereafter
the monthly basis is lower.

The following table reflects the comparative revenue results on 1
ton of cargo under the lowest rates obtainable under the prescribed
and proposed basis and present rates at East Bay terminals applied
to selected commodities moving in heavy volume: .

Number of days after explration of free time
Commodity E’:;i:
1 2 3 4 ] L] 15 30 [1) 80 120
Merchandise,
N.O.8....] (8 5 10 15 0 ] 60 B 100 120 | 200
(b) 0 b-\J x 2 20 b ] 120 18D 240 360
{c} 2 4 ] 8 10 12 30 L7 T SR 120 240
Canned goodu,
N.O.8... ..f (8 5 10 15 20 25 T4l 3T 0 6234 75 150
{b) 1214 1244 124 1214 12440 15 3 75 [rzig) 1M 225
(e g, 24 g 5 65| 714 18 gl .- 75| 180
Fertilzere....} (&) L] 10 15 2 25 45 45 75 80 180
(b} 1234 1214 1254;’{ 12541 1234 1% ang 75 11214] 180 25
(c) 134 3 k wzl L 4 9 2234 45 | ...... 0 180
(a} Prescribed

(b} Proposed dally rates are applied for first 60 days; therealier monthly rate plus receiving and delivery
charge i3 used.
(c) Present,

This table reveals that the outstanding differences between the pro-
posed and prescribed bases are the higher charges proposed for the
first 2 or 8 days, and the gradual upward grade of the Associa-
tion scale, which would eliminate the sharp increase due to inclusion
of the prescribed handling charge on the sixth day. The high daily
rate proposed for the first 5 days or part thereof is designed as a
penalty to cause prompt removal of small lots, which are not intended
to be stored. Shippers who intend to store are provided witha monthly
rate which, as stated, is more economical than the daily rate after the
sixtieth day. Patrons in this category store for short as well as long
terms. However, in some circumstances the shipper is uncertain
whether he will have to store, and if so, for how long. Ordinarily,

20.8.MC.
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such storage would be for u relatively short period. Respondents
regard t}.le assessment, under these circumstances, of a handling charpe
on the sixth day as an undue penalty, and have thus proposed daily
rates as & more equitable demurrage basis.

The purpose of requiring cargo to go into storage automatically on
the sixth day, and of requiring that the cost of handling be charged
then, was to prevent removal of cargo before it has been on storage
long enough to pay for all fixed costs. Assuming that only part of the
goods stored for short periods are actually handled, respondents dem-
onstrated that the Association rates, where less than those prescribed,
will cover all fixed charges for storage and handling. The proposed
rates as a whole should yield more revenue at East Bay terminals
than the prescribed basis, inasmuch as past experience at those termi-
nals is that the major portion of the cargo is removed during periods
when the Association rates would be materially higher than the pre-
scribed rates. Evidence as to increased revenue which would be
earned on typical short and long-term storage accounts handled by
Encinal, Howard and Stockton from 1938 to 1941, involving com-
modities representing the bulk of their business, bears out the opinion
expressed by witnesses for respondents that, except at San Francisco,
the Association basis would yield from 50 to 60 percent more revenue
than existing rates,

The Harbor Board performs no handling and provides emergency
“bulkhead” storage only at San Francisco. Its primary concern is to
clear the piers for intransit cargo and its high penalty rates are de-
signed for that purpose. Therefore, the Board dees not consider that
the prescribed basis with handling charge and the automatic storage
provision, or the proposed monthly period basis with receiving and
delivery charge, is suited to its operations. Accordingly, it proposes
to adopt, with minor deviations, the proposed daily basis, but only in
those instances where it is higher than the present penalty and bulk-
head storage rates. Applied on demurrage cargo handled during Sep-
tember 1939, the Association rates would increase revenues 104 per-
cent over revenue under present bulkhead rates. The prescribed basis
would produce an increase of 244 percent. These results are due to
the fact that practically all cargo in storage is removed during the
first 30 days.

Although the proposed basis would produce considerably less reve-
nue at San Francisco than the preseribed rates, the Board submitted
a cost study showing tbat under the Edwards-Differding formula,?
the Association rates on 14 commodities taking Merchandise, N. O. S.
rates would be compensatory, The study excludes cost of services
which are not performed, and includes only floor space and overhead

* Rates prescribed in the original report were based upon this formula.
218 MO
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costs, The proposed rates on these commodities, stored from 1 to 20
days, would yield revenue exceeding cost by 7 percent to 118 percent.

From the foregoing facts, we find that the proposed rates as a whole
should yield more revenue at East Bay terminals than the minimum
basis prescribed in the original report ; and that at San Francisco, they
should yield compensatory revenues.

In the original report, free-time periods found to be reasonable for
cargo in the various trades were as follows: Five days for coastwise
and inland waterway, in-bound and out-bound, and intercoastal in-
bound ; 7 days for intercoastal out-bound and foreign in-bound and out-
bound, and 10 days for transshipment, both in-bound and out-bound.
Respondents propose to grant 10 days for intercoastal, foreign, and
offshore out-bound, which is the present basis applying at San Fran-
cisco, and to establish a rule providing that where a long and short
free-time period is provided for cargo transshipped, the longer of the
two periods will be granted, but not the aggregate thereof. Respond-
ents testified that the proposed ten-day period was necessary, not only
for the assembling of cargo, but was requisite also from a competitive
standpoint, inasmuch as Los Angeles grants similar free-time periods.

Upon the record on further hearing we conclude and decide that
the prior findings should be, and they are hereby, modified to permit
the publication of the proposed basis of wharf demurrage and storage
rates and the proposed free-time periods as deseribed herein, and the
rules and regulations relating thereto.

We do not reject the Edwards-Differding formula, which we think
is fundamentally sound. However, if respondents can agree upon a
workable substitute, free from diserimination, which will yield as
much revenue as the prescribed minima, there is no reason why such
basis should not be established. The order of September 11. 1941, will
be modified accordingly. Inasmuch as the proposed basis is to sup-
plant rates prescribed as minima, the order as modified will not affect
existing rates which are higher than the proposed rates. It should
not be construed as requiring the-establishment of rates by any respond-
ent for handling or period storage where those service are not offered
or performed by such respondent. The order is also without prejudice
to establishment of reasonable aud proper rates on additional com-
modities and for other demurrage services,

2U.8.MC.
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At s Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 1st day of
June A. D. 1944

No. 555

Pracrices, ere. oF San Francisco Bay Area TERMINALS

This case being at issue on further hearing, and having been duly
heard and full investigation of the matters involved having been had,
and the Commission on the date hereof, having made and entered of
record a report on further hearing stating its conclusion and decision
thereon which report is hereby referred to and made a part hereof;

It is ordered, That the order entered herein, dated September 11,
1841, be, and it is hereby, modified to permit respondents to establish,
on or before June 15, 1844, proposed rates, rules and regulations, as
described in the report herein, relating to free time, wharf demurrage
and storage as a substitute basis in lieu of corresponding rates, rules
and regulations prescribed in the prior report herein, 2 U. 8. M. C.
588, without prejudice to the right of respondents to publish rates only
for services offered or performed, and to establish reasonable rates on
additional commodities and for other demurrage or storage services.

It is further ordered, That said order of September 11, 1941, be, and
it is hereby, affirmed in all ather respects.

By the Commission.

[smaL] (Sgd.) A.J. Wnriams,

Secretary.
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UNITED STATES MARITIME COMMISSION

No, 627

Raporer Banana & Fruir IntrorTing Compeany, Ixg,
v,

Comraoenme GENERALE TransaTLANTIQUR (FRENCH LINE)

Submitted May 21, 1944. Decided June 15, 1944

Unfair treatment in violatlon of section 14, Fourth (c), of Shipping Act, 1918,
&8s amended, not shown, Complaint dismissed,
Edward M. Raphel for complainant.
Frank J. Foley for respondent,

Rerorr or TaE CoMMISSION

By tiie CoMMIssION :

Exceptions to the report proposed by the examiner were filed by
complainant. Our conclusions on the merits agree with those of
the examiner.

By complaint filed November 5, 1943, as amended, the complain-
ant New York corporation alleges that respondent unfairly refuses
to settle a claim in connection with unloading charges, in violation
of section 14, Fourth (c), of the Shipping Act, 1916, as amended.!
Reparation for alleged injury to complainant in the sum of $834.08
is requested.

The unloading charges concerned are in relation to two consign-
ments of bananas from Groupement d’Exportation de Bananes, of
Guadeloupe F. W, I., shipped via Motorship Guadeloupe to complain-
ant at New York, N. Y. Transportation charges to shipside New
York were prepaid by the shipper. The bills of lading provided
for payment of unloading charges at New York by the complainant
consignee,

tThe provision relind upon by complainant provides that no carrler by water shall,
directly ot indirectly, In respect to the transportation by water of property hetween a port
of & state of the United States and a port of a forelgn country, unfairly treat any shipper
in tbe matter of the adjustment and settlement of claims,
-4 4
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Complainant agreed with the shipper to sell the bananas at auc-
tion and to account to the shipper for the proceeds, less complain-
ant’s commission and expenses, including the unloading charges.
Respondent’s bill for the unloading charge of $1,505.58 was paid by
complainant in full on December 24, 1941, upon the shipper’s specific
instruction to complainant to do so, after complainant had informed
the shipper of the alleged excessive charge. Complainant’s presi-
dent testifies that with respect to the particular banana auction trans-
action the shipper owes complainant an amount “under $50,” which
complainant hias made no “strenuous” effort to collect, because it “ex-
pects to do business with the shipper again.” There is no showing
that this amount of less than $50 is attributable to the unloading
cherge involved rather than to other of complainant’s expenses or
to its commission. At no time has complainant consulted with or
informed the shipper of the filing of the complaint in the instant
proceeding,

The Guadeloupe arrived at New York before 9:30 a. m. November
13, 1941, on which day discharge of complainant’s consignments was
begun ; respondent furnishing unloading supervision, unloading gear,
and, through contract between it and stevedores, the stevedore labor
to accomplish the unloading.

The bill for $1,505.53 in controversy is a “pro rata” bill; that is,
for complainant’s share of the total expense of unloading the bananas
of complainant and of 2 other consignees which comprised the cargo
of the ship. Complainant’s position that the unloading charge for
its 2 consignments should have been $671.45 instead of $1,505.53 is
predicated upon personal observations of its president during much
of the unloading operations. Its contentions are, first, that, accord-
ing to its calculations, respondent must have charged for the employ-
ment of from 51 to 60 men, whereas complainant’s president counted
only from 23 to 30 men at work; and, second, that respondent’s in-
clusion of wages of checkers, clerks, and other expenses was improper
because, complainant argues, the freight rate prepaid by the shipper
embraced all such expenscs as incidental to the transportation. The
aggregate number of hours during which complainant’s bananas were
actually being unloaded is agreed by the parties to have been 14.

Complainant’s 2 consignments were unloaded from the vessel into
autotrucks, 1060 stems per truck, 2 trucks at a time, for auctioning
per truck load on tle pier as and at times complainant directed, which
was governed hy presence of prospective buyers and auctioneer. DBe-
fore designation of time by complainant for unloading to begin, it
was necessary for respondent to assemble or rearrange its unloading
gear. To suit complainant’s convenience and because of lack of buyers
of bananas at times, the 14 hours consumed in the actual unleading of

2U. 8. ALC.
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complainant’s 2 consignments were spread over 5 working days, and
daring these 5 days respondent’s services for unloading were at com-
plainant’s call. This is shown to have involved substantial wage-hour
and other expenses incurred by respondent during the 5-day period
when actual unloading of complainant’s consignments was not being
performed, but which expenses werc requisite to the accomplishment
of the unloading at the times complainant dictated and accounted for
the items challenged by complainant. As to no item of respondent’s
bill is there any showing of fact by complainant that respondent
charged more than it expended, There is also no showing of fact
or any contention on the part of the complainant that there was any
inequality of treatment as between. it and other consignees or shippers
of bananas with respect to settlement of claims, The other consignees
of the cargo on this vessel also paid their pro rata shares,

Respondent contends that it is not a common carrier. Its testimony
in this regard is that the Motorship Guadeloupe was under requisition
by the French Government, and that respondent was merely that
Government’s managing agent.? Respondent further contends that
complainant is not a real party in interest because it paid the unload-
ing charge at the specific direction of the shipper as the shipper’s agent
and was reimbursed therefor. In view of our conclusions on the
merits, these two contentions of respondent need not be considered.

We conclude and decide that no unfair treatment in violation of
section 14, Fourth (e), of the Shipping Act, 1916, us amended, as
alleged, is shown. The complaint will be dismissed.

# Billa of lading issued to complainant are stamped YThe French Ldne (C, G. T.), acts only
a8 a managing agent of the French Government and takeg no personel] reaponsibllity for
the carriage of goods.”

27U. 8. M.C.
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At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 15th day of June
A D 19544

No. 627

Rarorer BanaNa & Fruir ImpormiNg CoMPaNT, INC.
.

CoaracNIe GENERALE TRANSATLANTIQUE (Frencr LiNe)

This case being at issue upon complaint and answer on file, and hay-
ing been duly heard and submitted by the parties, and full investiga-
tion of the matters and things involved having been had, and the
Commission, on the date hereof, having made and entered of record
a report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Commission.

{sRAL] (Sgd.) A.J. WiLriams,

Secretary.
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No, 626

TransporTaTION BY MENDEZ & CoMpaNy, ING., BeErwrrN CONTINENTAL
Uxitep Srates axp Puerro Rico

Submitted Vay 29, 1944,  Deeided Getober 16, 194}

Respondent a1 common nmd contract carrler. Fullure to file schedule for common-
carrier transportation Miaml to San Jnan, sailing of March 10, 1943, was in
violation of section 2 of Intercoastai Shipping Act, 1933, os amended, Viola-
tion removed. DProceeding discontinued,

Francis 8. Goertner for the Comniission.
Haskell Donoko and M. Earl Bawn for respondent,

IReront or THE CosMissioN

By e ComMIssioN :

Exceptions to the report proposed by the examiner were filed and
the case was orally argued. Our conclusions agree with those of the
examiner.

Our initial order of October 19, 1943, instituting this investigation
was to determine whether, prior to Septemnber 30, 1913, respondent
engaged in transportation of property between continental United
States and Puerto Rico without having filed rates therefor as required
by section 2 of the Intercoastal Shipping \ct, 1933, as amended. Our
supplemental ovder of December 21, 1943, was to determine whether,
m relation to transportation of freight subsequent to September 30,
1943, from San Juan, P. R., to Miami, Fla., in the Motorship Pedro
“Muriax, vespondent exacted rates different in amounts than its rates
specified in its schedule filed with our Division of Regulation effective
September 30, 19043, and whether respondent absorbed terminal and
other charges contrary to rules set forth in said schedule, in violation
of said section 2. Our supplemental order was, further, to determine
whether subsequent to September 30, 1943, respondent engaged in
transportation of freight between Mayaguez. P. R, and Miami, Flg,,

2U. 8. M.C 17
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in the Motorship Minna withont compliance with the rate-filling
requirement of said section 2.

Respondent is & corporation of Puerto Rico, with headquarter
offices in San Juan. It is principally engaged as an importer and
exporter of varied merchandise to and from that island. It also
engages in San Juan as a commission merchant, an insurance agent,
and in real estate business, Prior to the existing world war, its activ-
ities also occasionally included those of a steamship agent in the Port
of San Juan. All of its transportation operations here concerned
were conducted by it in vessels which it chartered.

Pursuant to section 2 of the Intercoastal Shipping Act, 1933, as
amended, rate schedules were filed by respondent with our Division
of Regulation on August 31, 1943. They are M. C. Nos. 3 and 4, for
and in connection with transportation by respondent of freight from
San Juan to Miami and from Miami to San Juan, respectively. These
schedules becanie effective September 30, 1943. Both schedules pro-
vide for rates of $1 per cubic foot or $2 per 100 pounds, customary
measurement-weight carrier option hasis?

Respondent sailed the (rimsoy from Miami on March 10, 1943, for
Sen Juan, with cargo consisting of 86,368 pounds of general mer-
chandise belonging to respondent and 46,750 pounds of general mer-
chandise belonging to others. After the San Juan unloading the
vessel was operated by respondent from San Juan to Miami in the
latter part of March 1943 with a full cargo of bottled rum in cartons
for Ronrico Co. of Puerto Rico. A second north-bound # voyage from
San Juan to Miami was made with this vessel with a second eargo
of rum for the same cargo owner under similar circumstances and
conditions in late April 1943.

During April 1943 respondent operated the T'ropical, transporting
a full cargo of bottles for Ronrico from Miami to San Juan, and, on a
return or north-bound voyage, a full cargo of bottled rum in cartons
for Ronrico from San Juan to Miami.

On October 25, 1943, respondent sailed the Pedro Muriux from San
Juan, transporting therein a full cargo of 4,000 cartons of Lottled,
rum for National Liquor Co. and 800 sacks of cocounuts for A. H.
Biascoechea, consigned to 2 Miami receivers,  Respecting these ¢ con-
signments the facts show and respondent stipulates. that the transpor-
tation charges collected were less than would have acerned had the

* These rates are applicable to all ecommodities rxcept bulk cargo, foodsinffx, and rxplae
wives. These excepted commodities are stated by the sehedules not to he neeeptable by
respondent for transportation,

2 Respondent operated the Grimsoy on a pecond south-houmd voynge Miami to San Juan.
salling from Miaml in early Aprll 1943, As in the case of the first south-hound vorage of
thie vessel, It was loaded with mercbandise of which reapondent was the owner and with
werchandise of numerous others on hilla of lading issued hy respondent, Hespondent™r filel
rates were charged. Reepondent’s operation in the case of this voyage is not in jssue.

211 S M O
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'ates specified in its filed schedule M. C. No. 3 been applied. Exhibits
show also that loading charges at San Juan and unloading charges at
Miami, and port charges, were absorbed by respondent, whereas under
said filed schedule a3 for common carrier transportation by respondent
these charges were provided for account of cargo,

During November and December 1943, respondent operated the
Afinng as follows:

Sailing from Mayaguez November 22 with full cargo consisting of
4,000 cartons of bottled rum for Licoreria Marin, Inc,, and 300 sacks
of cocoanuts for A. H. Biascoechea consigned to 2 Miami receivers;
sailing from Miami December 6 with full cargo consisting of 3,957
cases of bottles for Puerto Rico Alcohol Co., Inc., and 47 cases of
bottle caps for Licoreria Marin, Inc., consigned to 1 Mayaguez re-
ceiver; sailing from Mayaguez December 17 with full cargo comprised
of +015 cartons of bottled rum for Licoreria Marin, Inec., and 130
steel drumis of aleohol for Distilleries V. M. Ramirez Cia., consigned
to 2 Miami receivers.

Respondent’s position is that its operations detailed above did not.
constitute it a conimon carrier subject to the filing requirement of sec-
tion 2 of the Intercoastal Shipping Act, 1933, as amended.

Regarding the first of such operations—the March 10 sailing of the
(Frimsoy—respondent’s testimony is that the transportation of the
shipments of others on this vessel and voyage was due entirely to in-
portunities of the consigpees and shippers, and that there was no
solicitation by it to the public to transport. On brief, it presents
that, as to the particular voyage, it was not on “regular route” *—that
is, even though it might have been a commeon carrier, it was not, ac-
cording to respondent’s definition of “regular route,” a common car-
rier “established”™ in the trade,

The 46,750 pounds of general merchandise carried by respendent
for others on this Maveh 10 voyage of the rimsoy consisted of 23
separate shipments of 17 different consignors and 9 different San Juan
consignees.  Bill of Inding was issued by respondent for each of these

*23 shipments, and charges for transporting them were collected by it
from the San Juan consignees. At Miami respondent’s representa-
tive, AMbiry & Co., arranged for dockage of the vessel, receipt of the
shipments and stevedoring, for which services respondent paid Albury.

* Duriiee Octoler 1943 reapondent opevrated the Althia and the Nirpane between Miami
and Mayangoez,  Fach versel mude one rounsd feip. enrrying, respectively, a full cargo of
hortles for ane Minmi owner gonthbound and a fall cargo of hottled rum in eartons for ane
Aaynzuew swner northbonnd,  Respondent's operntions in the matter of these vovnges nre
not in isxue,

! Under the Interconstal Shipping Act, 1932, as amended, here eoncerned, only commen
carriers “on regular routes” from port te port are subject to that statute's Aling requlre-
ment.

2T.8.)M.C =
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At the direction of the various inland consignors, most of said ship-
ments were moved to the Albury dock from their then location in the
custedy of & Miami forwarding company, namely, Saunders & Mader.
At San Juan deliveries were made at a berth of a public harbor pier,
which respondent had rented for the purpose of making such deliveries.

The absence of solicitation does not determine that a carrier is not
a common carrier. The record as provided by respondent’s president
is emphatic that respondeit carried for others {o the extent of its
available space in the &rimsoy on the March 10 sailing concerned, and
that it would have carried for others without limit had space been
available. In view of the then prevailing shipper-distressed trans-
portation condition in the Miami to San Juan trade, detailed by re-
spondént’s president upon the record, it is abundantly clear that no
solicitation was necessary. Respondent became known generally
throughout the trade as planning to transport merchandise, and did
transport merchandise of others on the particular voyage to the extent
of its capacity. Respondent’s course of conduct fixed or “established”
it, for the voynge concerned, as a carrier ready and willing to transport
for all, space permitting.* The fact that respondent did not solicit
contributes nothing which advantages its position that it was not a
common carrier, or, alternatively, that if it were o common carrier it
was not “established” in the trade. Tt was, as respects this March 10
operation, a subject carrier to which the filing requirement of the
statute attached.

The other operstions of respondent here in issue are shown to present
facts and circumstances essentially different from the above.

The operation of the Grimsoy from Ban Juan to Miami in the latter
part of March 1943, and again in late April 1943; and of the Z'ropical
from Miamt to San Juan in April 1943, and from San Juan to Miami
in that month, inveolved a full cargo as to each voyage and for the same
shipper, There is no evidence that respondent (id other than to con-
tract for the full use of these vessels on these voyages by this one
shipper, and no common-carrier status js indieated.

As respects the operations of the Pedro Murias and Minna, whether
respondent’s status was that of a common carvier is not, free from doubt,
The fact that there were two shippers on each voyage tends to creafe
presumption that respondent had placed these vessels upon the market
for transportation and that comnion-carrier engagements were fairly
to be attributed te sueh voyages. However, other evidence as to the

*Bome of the shipments originally intended for carrlage on this March 10 saillng were
trapsported by respondent on the April sailing of the same vessel. The facts and cireum-
stances of the later operation were in all detuil jdenticul with those of the March 10
operntion. For this later operation respoudent flled a achedule, in compliance with sectlon
2 of the Intercoastal Shipplng Act, 1983, as nmended, effecting full ackuowledgment by It
of ite status for the Apri) operatio_n a8 A common carrier on regular route,
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nature and purposes of this transportation, including that relating to
the activities of local Puerto Rican and Federal authorities at San Juan
in connection with this, rebuts the presumption of common-carrier
engagement.

A carrier may be both a common and a contract carrier, not, however,
on one vessel on the same voyage. Puerto Rican Rates,2 U. S, M. C.,
117, 126; In the Matter of Agreementa 6210, et al., 2 U, S. M. C., 166,
170; New York Marine Company v. Buffdlo Barge Towing Corp., et al.,
2U.S. M. C, 216, 217,219. Upon the facts above detailed it appears
that respondent was a carrier of this dual capacity. This is not to
say that a carrier may so contrive its operations in such dual capacity
as to work unwarranted discrimination against the shipper patrons of
its common-carrier service, Westbound Intercoastal Rufes to Van-
couver,1 U. 8. M, C., 770, 774; In the Matter of Agreements 6210, et al.,
2U. 8. M. C, 166, 170; or to evade control over it as a common carrier,
New York Marine Co. v. Buffalo Barge Towing Corp. et ol., 2 U. 8,
M. C., 216,219. In the instant case there is no indication of any such
discrimination or attempt at evasion.

We conclude and decide that for transportation performed by re-
spondent in the Grimsoy from Miami to San Juan, sailing from Miami
March 10, 1943, respondent was a subject carrier which failed to file
schedule with the Commission, and that said failure by respondent was
a vielation of section 2 of the Intercoastal Shipping Act, 1933, as
amended. As respects all other of respondent’s operations in issue in
this proceeding we conclude and decide that respondent was not a
carrier subject to the said statutory-filing requirement. Inasmuch as
the violation found has been removed, an order discontinuing the
proceeding will be entered.

2U0.8.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washingtou, I). ., ou the 10th day of October
A.D. 1944

No. 626

TransporTATION BY MENDEZ & ComPaNy, INC., BETWEEN CONTINENTAL
UniTep STaTEs AND 'UERTO RICu

This proceeding, instituted by the Commiission on its own motion by
orders of Qctober 19, 1943, and December 21, 1943, having been duly
heard and submitted by the parties, and full investigation of the
matters and things invelved having been had, apd the Commission, on
the date hereof, having made and entered of record a report conthining
its conclusions and decision thereon, which report is lereby veferved
to and made a part hereof;

It is ordered, That this proceeding be, and i is hereby, discontinued.

By the Commission,

[eRar] (Sgd.) A.J. WirLiams,
Secretary.



UNITED STATES MARITIME COMMISSION

No. 633
Lyxes Bros, Steamsare Co., Ino.

v,
Froripa East Coast Car Ferry CoMPANY, ET AL?

Submitted November 30, 1944. Decided February £0, 1345

Complaint satisfled and proceeding discontinued.

Robert K. Quirk for complainant.

Arthur L, Winn, Jr., for respondents.

F. G. Robinson, 0. @. Rickard, 8. P. Gaillard, Jr., Thomas E.
T'witty,and £, H. Thornton for interveners,

ReporT or THE COMMISSION 2

By 1HF, CoMbMIssioN :

By complaint filed July 13, 1944, complainant alleged that respond-
ents, as members of Gulf and Scuth Atlantic Havana Steamship
Conference, réfused to admit it to full membership in the conference
in violation of sections 15 and 16 of the Shipping Act, 1916. An order
was sought commanding respondents to admit complainant to full
membership, failing which the Commission was requested to withdraw
its approval to the agreement. Board of Commissioners, Lake
Charles Harbor & Terminal District, Houston Port and Traffic Bu-
rean, Galveston Chamber of Commerce, and The Port Commission
of the Port of Beaumont intervened on behalf of complainant. City
of Mobile, Mobile Chamber of Commerce, State of Alabama, and
New Orleans Joint Traffic Bureau intervened generally.

The conference was formed in 1935 to promote commerce from
United States Gulf and South Atlantic ports to Havana, Cuba, and
was approved by the Commission pursuant to the provisions of section
15 of the Shipping Act, 1916. Since 1936 Lykes has been an associate

18eatrain Lines, Inc, Standard Frolt & Steamship Company, United Fruit Compapy,

and Gulf and Bouth Atlantic Havana Steamehip Conferenca.
$ The parties have walved a proposed report hecause the complaint was satisfled.

> 20.8.M.C.
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member of the conference with right to participate in conference
contracts with shippers, but with no voting rights. One of the basic
conditions of the associate agreement was that neither Lykes nor the
conference members would equalize rates from specified territory via
ports served by Lykes or via New Orleans or Belle Chasse, La., served
by conference members,

During a period of two years, beginning in May 1942, Lykes made
various applications for full membership, some on condition that cer-
tain equalization principles be observed and others unconditioned.
Membership was denied, either because of the conditions attached or
because of suspension of the provision for admission of new members,
and—as to the last application—for no good reason of record. Lykes
finally filed a formal complaint, and an examiner was sent to New
Orleans to conduct the hearing.

Complainant’s testimony was concluded at the morning session of
the hearing. During the noon recess the conference held a meeting
and voted to admit Lykes to full membership. This action by the
conference was not conveyed to the presiding examiner, however,
until respondents’ testimony was concluded late in the afternoon. The
record was held open until the necessary changes in the organic and
ancillary agreements could be submitted to us for approval. These
changes have heen approved and Lykes is now a regular member of
the conference, The issues raised by the complaint thus have become
moot,

No excuse was offered for the failure of respondents to advise the
examiner of the action taken to admit Lykes to full membership,
thereby resulting in an unwarranted continuance of the hearing. We
do not look with favor upon the practice of denying membership in
conferences until a complaint has been filed with us and & hearing has
started. There appears to have been an abuse of statutory procedurs
and a lack of the cooperative spirit which should govern the operation
of conferences,

An order will be entered discontinuing the proceeding.

2U0.8. M. C.



OnoEr

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 20th day of
February A. D, 1945

No, 633

Lyxzs Bros. Steamsmip Co., INc.
v.

Frorma East Coast Car Ferry CoMPa¥Y, ET AL

This case being at issue upon complaint and answer on file, and
having been duly heard, and the issues having become moot because
the complaint has been satisfied, and the Commission, on the date
hereof, having made and filed a report thereon, which report is hereby
referred to and made a part hereof;

It is ordered, That this proceeding be, and it is hereby, discontinued.
By the Commission.

[szaL] {Sgd.) A.J. Wrizams,
Secretary.



UNITED STATES MARITIME COMMISSION

No. 634

ConTiNENTAL DistRIBUTING Co., INC.
D,

CorpanHIA NacioNaL DE NavEGacao anp B. H. SoBeLman & Co.

No. 636

CoNTINENTAL DistrizuTing Co., Inc.
o,

CoMpPANHIA COLONIAL DE NAVEGACAD AND
James W. EvweLL & Co., Inc,

Submitted May 2, 1945. Decided August 17, 1955

Respondents’ collection of charge on cargo remaining on plers after expirn-
tion of free time as expenses, failure to give ample notice of restriction of
free time, and fallure to amend tariffs promptly to state free time rules
and charges after free time, found to be uureasonable practices. Ilepara-
tion awarded.

Maurice W. Fillius for complainant and intervener.
P, A, Beck for respondents in No. 634, and Nerman M. Barron and

Herbert M. Lord for respondents in No. 636.

RrporT oF THE CoMMISSION

By tHE ComMaissioN ;

These cases involve related issues, were heard together, and will be
disposed of in one report. Oral argument was heard on exceptions
to the examiner’s report. QOur conclusions differ somewhat from
those of the examiner.

By complaints and amendments thereof seasonably filed, Conti-
nental Distributing Co., Inc., alleges, in substance, that respondents
subjected it to unjust discrimination, undue prejudice and unreason-
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able practices by assessing charges for leaving cargo on piers at
Philadelphia, Pa., after the expiration of free time, in violation,
respectively, of paragraph Fourth of section 14, paragraph First of
section 16, and the second paragraph of section 17, of the Shipping
Act, 1916, as amended. The Jos. Garneau Co., Inc,, intervener in
No. 636, makes a similar allegation. Lawful charges and practices
for the future and reparation are sought.

Companhia Nacional De Navegacao, respondent in No. 634, owning
the 8. Thome, and Companhia Colonial De Navegacao, respondent
in No. 636, owning the Malange and Luango, are subject to the act
as common carriers by water in foreign commerce. Respondents
B. H. Sobelman & Company and James W. Elwell & Co., Inc., are,
respectively, their agents and, as such, are not subject to the act.

Complainant and intervener were notified by respondents that
unless the shipments of brandy and wine?® were removed within the
“free time” period of five (5) days (Sundays and holidays excepted)
daily expenses would be charged thereafter until cargo was removed.
Instead of charging actual expenses, respondents charged $2.00 per
1,000 kilos 2 for each five-day period or fraction thereof. The main
issue is whether this practice was unreasonable.

Complainant paid $410.20 and $208.74, respectively, on the ship-
ments ex the Malange and S. Thome, and intervener paid $38.40 on
shipment on the Luango. Included in these sums were charges for
three days against each consignee which represented unused fractions
of five-day periods.

Respondents contend that by and large the $2.00 charge does not
cover expenses. Howerver, this charge, applied on all cargo ex the
Malange, some of which remained on the pier 50 days, yielded 283
percent more revenue than the expenses incurred. As the volume of
cargo on demurrage diminishes in the later periods the cost per ton
increases: conversely, the cost is less per ton in the earlier periods.
The shipments here remained on the pier for periods of only 2, 13,
and 24 days.

Respondents, by making the charge in question, departed from their
previous practice of allowing unlimited free time, Their tariffs,
although providing that all expenses at the port shall be for account
of consignees, were not specifically amended to limit free time or to

1The 8. Thome delivered 994 capes of brandy weighing 20,874 kiles for complainant,
completing dlseharge on April 7, 1944, The Malange dellvered 491 ceses of brandy
welghing 10,311 kilos and 200 pipes of wine weighing 124,000 kilos for complainant, com-
pleting discharge on June 12, 1844. The Luango delivered 800 cases of wine welghing
19,200 kilos for intervener, completing discharge on July 2%, 1944,

2 For watchmen, tally clerks, etc, Respondents estimated that an average of 800 tons
remains oh the pier after free time. FEsatimated expenses of $320.00 per day on 800 tons
multiplied by five (days) divided by 800 equals $2.00 per ton for each five-day perlpd.

2U.S.M.C.
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name the charge after free time. Respondent in No. 634 failed to
notify complainant of the five-day limit until after free time on the
8. Thome's cargo had begun, That respondent relies on its extension
of free time for seven (7) days—due to congestion on the pier—in
mitigation of this delinquency, but information of the extension was
not given until complainant was billed for the charge after the cargo
had been removed.

Intervener asserts but fails to prove that its cargo was inaccessible
during the free time period.

The examiner found unreasonable respondents’ practice of issuing
arrival notices which give no indication that goods are ready for de-
livery and which make the commencement of free time depend on the
time of completion of vessels’ discharge and not upon availability of
goods for delivery. We think determination of this question should
be made in a more comprehensive proceeding, in which all interested
parties may be heard.

We find to be an unreasonable practice in violation of section 17
of the Shipping Act, 1916, as amended: (1) the practice of both
respendents of collecting, in the past, present, or future, the $2.00
charge as “expenses”; (2) the practice of respondent in No. 634 of
failing to give ample notice of restriction of free time; and (3) the
practice of both respondents in not promptly amending their tariffs
to reflect their rules and regulations pertaining to free time and the
charges applicable to cargo after expiration of free time. Respond-
ents will be expected to conform their practices with the findings
made herein, which are without prejudice to their right to establish
a proper scale of wharf demurrage charges,

We further find that complainant and intervener paid the charges
assailed on the shipments ip question and were injured thereby; that
complainant in No. 634 is entitled to reparation in the sum of $208.74,
with interest; and that complainant and intervener in No. 636 are
entitled to reparation, with interest, to the extent the respective pay-
ments made by each exceed the actual expenses incurred by respondent
in connection with the respective shipments involved.

In order to avoid further hearing for determining the amount of
reparation due in No. 636, the parties therein may prepare, certify,
and file with the Commission a reparation statement in accordance
with Section 12.02 and Appendix IT (4) of the Commission’s Rules
of Procedure, No order will be entered at this time.

2U0.8.M.C.
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No. 629

Coxtract Rares—Port oF Repwoon CrTy

Submitted June 5, 1945. Decided September 25, 1945

Respondent terminal's seryices and facllities accorded bulk cement, loaded
through pipeline, subject to Shipping Act, 1916, as amended,

Lease agreement whereby respondent lessed land, and accords contract rates on
cement to lessee found not for lessee’s exclusive benefit: therefore contract
rates may be extended to ail simllarly elrcumstanced.

Contract rates found compensatory and not burdensome upon other services and
rate payers. They are legally applicable on all bulk cement (through pipeline)
regardless of ownership thereot, or owrership, ceatrol or operation of vessels
carrying cement.

Establishment by respondent of higher “non-contract” rates on cement found
unduly prejudicial; and respondent’s fallure to establish and maintain legal
rates only, found to be an urnreasonable practice, in violation of sections 18 and
17, respectively, of Shipping Act, 1916, as amended.

Findings without prejudice to respondent’s right to depart from lease agreement
upeon proper showing, and to establish rates for services and facilities not in
contravention of lease agreement,

Joseph J. Geary and Paul A. McCarthy for respondent. Reginald
Jones for Board of Port Commissioners of City of Oakland, and
Robert W. Kenney and Lucas E. Kilkenny for State of California and
Board of State Harbor Commissioners for San Francisco Harbor,
amici curiae.

James L, Adams, Fielding Kimball and Q. M, Carlon, for War Ship-
ping Administration. Jokin B, Jage for the Commission., Thomas
K, McCarthy for Permanente Cement Company, Henry G. Hayes for
Standard Qil Company of California, and ¥. £. Keller for Pacific
Portland Cement Company, interveners.

RrporT oF THE CoMMISSION

By TthE CoyMIssION:
Exceptions were filed to the proposed report of the examiner by
respondent and amici curige. Oral argument was waived,

2U.8.M.C. 727
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. This investigation was instituted primarily to determine whether a
contract, whereby respondent Port of Redwood City (California) ac-
cords Permanente Cement, Company contract rates, is in contravention
of the Shipping Act, 1916, as amended.

The rate in question is a “Service Charge”—per ton of bulk cement
loaded—made against the ship for “use of terminal facilities” and/or
for performing one or more of the following services: Arranging berth
for vessel; arranging for cargo space on pier; preparing over, short
and damage reports; giving information to shippers and consignees
regarding cargo, sailing and arrival dates of vessels; lighting piers;
and other services, such as checking and delivering cargo, which are
not involved here.

The cement is pumped to vessel (by Permanente from its silos at
the Port) through pipelines which extend under a finger wharf and are
connected with hose to the vessel docked there. Vesselsload from 7,000
to 8,000 tons in 24 to 48 hours, but may remain a day or so longer to
complete vessel repairs which require use of the finger wharf. The
Port performs no service in connection with the loading operation ; but
it arranges for tugs to dock ships, the tug hire being paid by the ship;
prepares—for its own purposes—record of cement loaded, from infor-
mation obtained from Permanente; furnishes three small pier lights,
but no working lights ; arranges for handling lines at a special charge,
and gives information to shippers.

The contract in question is a lease agreement executed in June, 1940,
whereby the Port leased for 20 years approximately four acres of land
to Permanente for ereetion of silos. Permanente was to pay charges
incurred by it at specified toll (wharfage) rates and service charges on
sacked cement, and a toll rate of 5 cents a ton on bulk cement. There
was to be no Service Charge as defined in the tariff on bulk cement
unless services were performed, the rate to be mutually agreed upon.
Except as to service charges, if any, on bulk cement, the rates were
subject to revision every five years, disputes to be settled by arbitration.?
The contract rates were immediately published in the Port’s tariff and
were applied equally to all shippers of, and vessels carrying, cement
for approximately two years. No service charge was made against
the vessels.

1The purpose of arranging berth is to get vessel close to freight to be loaded. Tn arrang-
ing for cargo space, cargo 1s coneolidated to save stevedoring time, Lightlng plers means
furhisghing working Hghts for ship at night.

3 In addition to provisions hereinafter discussed, the agreement algo provided that Perma-
nente would ship through the Port without additional expense all its waterborne materials,
vommodities ete., provided that the terminale ehall be operated efficiently as public ter-
minals for shipping general cargo and package freight by rail and that the charges shall
be reaponable and pon-dlacriminatory, The lease 8 pubject to the limitations, conditiona
ete, contained in the laws of Califorunla. It ia subject to forfelture if the rents or other
gums shall be unpaid, or should the gross revenue to lessor amount to less than $4000
per Year,

20.8. M. C.
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The underlying cause of this investigation is the fact that in July,
1942 the Port, considering that the contract rates were reserved exclu-
sively to Pertnanente, established a parallel set of higher non-contract
rates—including a service charge of 20 cents a ton on bulk cement.
These higher rates were to be applied wlen the cement was not owned,
or the vessels not operated, by Perinanente. The lower lease agreement
rates were continued as “contract” rates, the service charge on bulk
cement being published as “contracted free”,

Later, the Commission’s Division of Regulation, unaware that a
- pipeline operation was involved, and assuming that the Port was
rendering free services for Permanente, advised the Port to cancel the
apparently discriminatory item “contracted free”. This the Port did,
causing the 20-cent service charge on bulk cement to apply against all
vessels, IPermanente vigorously protested, alleging that no service was
actually performed by the Port in connection with bulk cement, and no
use of the wharf was made by the vessel—lience no service charge was
warranted, Permanente’s interest in the 20-cent charge is that it
amounts to an increased cost of 4 cents a barrel in selling cement, while
sales may be lost by a fraction of a cent per barrel. That is, even though
the ship pays the charge directly, it is reflected in the delivered price
of cement and allegedly is back-charged to Permanente. The issues
thus created led to this investigation.

Counsel for the Port contend that services and facilities named in
its “Service Charge” tariff provision are actually accorded vessels load-
ing bulk cement ; that failure to charge therefor would be an unreason-
able practice in violation of section 17 of the Shipping Act 1916; that
the lease agreement is unduly preferential in violation of section 16
of that Act because it grants rates exclusively to Permanente and con-
tinues for a term of years. Counsel for the Commission and Per-
manente deny that the lease ngreement is exclusive; maintain that the
contract rates, 1. e. 5 cents toll and no service charge, are compensatory
and hence cast no discriminatory burden on other services; and contend
therefore that they are the legal rates and must be extended equally
to all.

Port services and facilities devoted to bulk cement.—The only service
rendered asnamed in tariff, “giving information”, consists of making
about 30 telephone calls per ship. Colonel Leslie M. Rudy, Port Man-
ager until 1942, who conducted the operation for respondent about
two years, testified there was no substantial service rendered in connec-
tion with bulk cement, The evidence is that cost of labor in checking
cargo—a service not performed as to bulk cement—is the largest ele-
ment of cost in a service charge, and that in pipeline operations the
facility charge is the major part of the rate,

2U.8.MC
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The only use the ship makes of the finger wharf is in making repairs,
when it pays full dockage, which is a charge for berthing at the facility.
The testimony is that the service charge was not designed to cover
such use. ‘The “use of terminal facilities” which the Service Charge
definition refers to is use of pier space by the ship in handling cargo
to and from point of rest on dock. The contested service charge of 20
cents results in an average cost of aropnd $1,600 per vessel.

Negotiation of the lease agreement—Colonel Rudy, who negotiated
the agreement for the Port, testified that the waiver of the service
charge was made—to offset potential savings by Permanente in con-
structing its own facilities—because no service was to be rendered by
the Port and—because of the expectation of & large movement of Per-
manente’s cement for Shasta Dam and Navy defense projects in the
Pacific. e testified further that no service charge was intended to
be applied to any ship regardless of who owned or operated it—that
the matter was not discussed ; that the anti-assignment clause in the
lease, hereinafter discussed, referred to property, not rates; that in
fact, he was negotiating also with Pacific Portland Cement Company,
to use the port facilities at the contract rates. He informed Per-
manente it would have no preference in rates, and states he advised the
Port Commissioners that the rates would be generally applicable.

Testimony of witnesses Morton and Lindbergh, negotiators for Per-
manente, is corroborative of witness Rudy’s—that the contract rates
were not intended to be exclusive, and that all ships were to be ex-
empted from the service charge. Witness Lindbergh stated that Per-
manente ownhed no vessels then and was considering using ships owned
and operated by others,

On the other hand, Port Commissioners John McCarthy and Henry
A. Beeger testified their understanding was that the rates were for
Permanente’s benefit only. However, Mr. McCarthy admitted that
his main interest was to have cement shipped through the Port and
that the terms of Permanente’s sales were not brought before the
Commissioners and did not figure in the deal. They emphasized that
they intended to make the agreement with Permanente only, and had
no dealings with other cement companies.

Counsel for the Port contend that two deletions from the prelimninary
draft of the agreement indicate a clear intent to make the rates exclu-
sive: First. Paragraph 5 of the agreement originally provided that in
addition to rental payments, Permanente was to pay port charges in-
curred by it or under its direction. The words underscored were
eliminated. Second. Paragraph 15 prohibits the assignment of the
agreement or any interest therein, except to affiliates or Pacific Bridge
Company et al., without the Port’s consent. A provision was elimi-

27.8.M.C.
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nated from the original draft of this paragraph conferring upon Per-
manente’s sublessee (Pacific Bridge, et al.,) all rights and obligations
of Permanente under the agreement.

According to the deposition of witness Morton, the first elimination
was made at Permanente’s instance because it objected—to assuming
charges properly chargeable against the ship—and to incurring the
risk of forfeiting the lease because of the failure of a third party to
pay such charges. Hoe testified that the second provision was inserted
to give Pacific Bridge access to & storage silo it planned to, and did,
construct—on land subleased from Permanente—to load cement pur-
chased from Permanente. The provision was eliminated upon the
objection of Pacific Bridge to assuming Permanente’s liabilities; also
because Permanente desired to reserve its rights as to the remainder
of the Jand not subleased. The Port’s attorney had approved the lease
agreement as to form prior to these deletions.

Final agreement was reached on May 21, 1940, and the contract was
executed by both parties on June 15, 1940. On the latter date, after
giving 30 days notice, and as Colonel Rudy testified, with the intent
of making them available to the public, the Port published and made
effective the contract rates in its Tariff No. 1.*

Action of the parties subsequent to execution of lease agreement.—
The Port proceeded to construct the finger wharf, and Permanente
contracted with Pacific Bridge Company (July 1940) and later with
Contractors, Pacific Naval Air Bases (October 1941)—joint venturers
under Navy contracts—for sale of large amounts of cement for delivery
at Pacific destinations. Contractors constructed on the leased land
six concrete silos with pumping equipment which were later acquired
by Permanente. The four vessels carrying the cement were requisi-
tioned between May and July 1942, and were continued in the trade,
by the War Shipping Administration which thereafter assumed port
charges, .

During the period of approximately two years after execution of
the contract, ships making 22 calls loaded 170,798 tons of bulk cement
at the Port, and no service charge was made. At no time was any
vessel operated by Permanente or for its account, Mr. Rudy knew

1 Bpe the followlng table:

Off shers Seied ] Tolls
Cement NOS oo e 30¢ 12144
LT T T S S | -]

This tariff did not specifically provide that there would be no servioe charge on bulk coment. The only
servics charge item {nserted for offshore trade was 30 cents on “Cement NOS”, Admitting that he was not
o tarifl expert, witnesy Rudy testified this charge was intended to spply only to sacked eement, poloting
cut that the same designation— Cement NOS" —was used jn the to]P tern to describe sacked cement as
distingnished from bulk cement,

2U.B.M.C.
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that before requisition one of the ships was operated by Matson Navi-
gation Company, and he billed dockage against and collected it from
Matson—but no service charge. The contract rates were applied on
cement variously owned and shipped by Pacific Bridge, Permanente
and Contractors—and on sacked cement shipped by Pacific Portland.
Toward the end of the period (March 17,1942) the Port Commissioners
approved the tariff changes made by Mr. Rudy in connection with
the execution of the lease,

Tariff changes establishing “non-contract” rates (July 1942).—
Witness Andrew A. Moran testified that when he became Port Man-
ager in July, 1942, after Mr. Rudy left on military leave, he acciden-
tally discovered (1) that a change in freighting of cemnent had been
made in January 1942, whereby Contractors displaced Permanente as
shipper and (2}, that the ships were not operated by or for Per-
manente. He concluded that the rates for terminal facilities were not
“incurred” by, or the services “performed” for, Permanente as pro-
vided by the lease agreement. Thereupon, at his advice the Commis-
sioners, without notice, amended Tariff No. 1 by establishing the
higher non-contract rates mentioned, including the service charge of
20 cents on bulk cement, to becomne effective July 29, 1942. Later, the
20-cent rate was made effective on all bulk cement through pipeline
when the “free” service charge was cancelled on June 16, 1913,

The service charges billed against the War Shipping Administra-
tion were $62,486 up to May 1, 1944, of which $1,543 has been paid.
That agency refused to make settlement until the legality of the charge
is established. The disparity between the contract and non-contract
rates was called to the Division’s attention during negotiations for
the settlement of this bill.

During the pendency of this proceeding, the Federal Goveriunent on
April 29, 1944, took possession of the Port by condemnation proceed-
ings for a period ending June 30, 1945, reserving to the respective
parties, however, the right to continue the bulk cement and gasolme
operations. :

The contested service charge was compared by the parties with
other rates in the San Francisco Bay area, but in view of the con-
clusions reached herein, such comparisons will not be detailed, It
should be noted however, that where full dockage is applied on pipe-
line commodities there is no service charge. In most instances where
a service charge is made, it is considerably less than the toll charge.
Practically all of the compared rates on bulk commeodities through
pipeline are fixed by contract, are published in the terminal’s tariff,
and are open to all,

Return wyielded by contract rates on bulk cement—Evidence was
presented showing allocations of the Port’s revenues, expenditures

2U.8 M. C.
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and investment to the bulk cement operation to determine whether
the corftract rates yield a compensatory return. Mr. Edward L. Kil-
bourne, a cost accountant of many years experience with railroads and
private business, testified for the Commission. Mr. Harry G. Butler,
a valuation engineer of wide experience and formerly on the engineer-
ing and transportation stafl of the California Railroad Commission,
testified by deposition for Permanente. Mr. Moran, experienced in
port management and steamship operation, testified for the Port.

Mr. Kilbourne’s revised schedules—covering the last two fiscal years
closed, and excluding Federal contributions, show that bulk cement
traflic produced a return of 25.7 percent after interest, Mr. Butler’s
study covering the last fiscal year closed, 194243, shows returns from
10.4 to 15.7 percent, depending upon alternative mnethods of treating
municipal and Federal contributions. Mr. Moran—using Mr, Kil-
bourne’s unrevised revenue and cost allocations, but his own allocation
of capital, and including both Federal and municipal contributions,
arrived at a return of only 2.7 percent after interest. The interest
rate on outstanding bonds of the Port—now selling above par—is
214 percent.

(a) Revenues and expenditures allocated to bulk cement opera-
tion—Witness Kilbourne’s analysis of revenues and revised expendi-
tures—including those allocable to bulk cement—is summarized in the
following table:

TaeLE I

_ 2-year aver-

1941-1942 15421943 ago

Bulk re- Bulk ce- Bulk ce-
Total ment Tatal ment ment

() [¢3] @ 4 (5
Revenue. ... iiiiimnaaa 264, 476,00 | %6, 071.73 [$220, 584.95 | $52,390.07 | &9, 640,00
Expenditures fo ..o o ieaaeoo. 43, 767. 25 3,345 95 | 127, 66 7, 536,14 5 #1106
15,708, 74 3,625.78 | 93,154.20 44,853 01 24, 39. 84
Less net sdjustmentsd . oL ......- 4,628 23 | ... 43,026.81 | 37,274.25 18, 837,12
Net Income after interest_.________._. 11, 081. 51 3,625.78 | 49.227.48 7.579. 86 5,602.72
Adding Interest back . ... ..___ 6.093. 25 451. 00 5, 800.00 450. 00 461. 00
Net Income 17,174.78 4,078. 78 55,027, 48 8,048 66 8,063.72

! Expenditures in Columns 1 and 3 reflect 5)-year basis for deprec{ation and include interest. Columns
2,4, nﬁ:d 5 refect {ncreased depreciation. Columns 4 aod § reflect Kilbourne's revised allocation of labor

s e e L T S e g
His allocation of revenue was not questioned. Most of his alloca-
tions of expenses were made on a gross revenue basis as there were
practically no direct expenses allocable to bulk cement except possibly
depreciation.
2U0.8. M. C.



734 UNITED STATES MARITIME COMMISSION

Mr. Butler selected the fiscal year 1942-43 because prior to that
period the finger wharf was not used and allocations covering a period
prior to 1942-43 would not be representative of present or future op-
erations, His studies cover the entire costs allocable to bulk cement—
attributable to both cargo and vessel—including any services covered
by the tariff definition of service charge. He allocated to dockage all
expenses chavgeable to vessel, including any costs allocable to service
charge; and to tolls, expenses pertaining to wharfage facilities. The
resulting net income was $7930, excluding revenue accruing from the
contested service charge,

Depreciation as recorded by the Port is on a 50-year basis, and the
witnesses, considering this too low, adjusted the rate upward to con-
form with their estimates of the service life of the various units of
property.

(b) Capital investment allocated to bulls cement operation—The
allocations of capital investment to bulk cement as of June 30, 1943,
on various bases are set forth in the following table. Those of wit-
nesses Kilbourne and Butler are either on a revenue or a use-and-occu-
pancy basis, while those of witness Moran are on a tonnage and
judgment basis.

TaBLE 11
Alloeated to bulk cemeny
Total
Butler Moran | Kilbourne
(1 (2) 3) )

1. Recorded investment (including munwmat and
Federal eantributions). . _......_ . $475, 839 $75,152 | 18173, 736 $79, 584

Line 1less municipel eontribution .. ... . ... 34, 970 TRZ,419 oo .. . 67. 513
3. Line 1 less Fraderal contributions. . -- 312, 37 49,345 | ... 121,800
Working eapital - oo i riiis aeimafiimeeman 877 None None

Adjustment (maintenance transferred to capital) ... [ ..o . F: 30/, 31 [ S

| Base considered proper by respective witnesscs,

The municipal contribution of $30,569 was paid by Redwood City
to the Federal Government to meet 50 percent of the cost of further
deepening of the two-mile channel from the Port to San Francisco
Bay, and dredging of a turning basin. In selecting $62,419 as the
proper investment to be used in the rate base, Mr. Butler excluded
the municipal contribution because the Port has no propnetary interest
in, and cannot charge for the use of the waterways involved. How-
ever, he testified that if this contribution is included, it should be con-
sidered as a general development expense allocable over the entire port
investment in proportion to the capital investment in each facility.

The Federal contribution amounts to $163,301, consisting of Publie
Works Administration and ¥ederal Works Agency grants. It was
excluded by Mr, Kilbourne—from the base he considered proper

2U.8.M.C.
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($21,800)—on the theory that the taxpayers should not be required
to pay a return on gifts of tax money. However, both Kilbourne and
Butler allowed full depreciation for the eventual replacement of the
facilities created by the grants. Mr. Moran included both Federal
and municipal contributions in his base of $173,736.

As stated, witness Moran’s allocations were made largely on a cargo
tonnage basis, although some were based on judgment. Whereas wit-
ness Kilbourne allocated the investment in channel and turning basin
on use and occupancy by the total number of vessels using the port
facilities, Mr. Moran allocated this investment on the basis of cargo
tonnage handled by ocean-going vesselsonly. Hedid not consider that
shallow draft barges and tugs received any benefit from deepening of
the chantiel and basin. Mr, Moran allocated 50 percent of the cost
of the public weighing scale to bulk cement, while the other witnesses
charged this item against the income derived from the separate charges
made for weighing services. He allocated 41 percent of the invest-
ment in roadways and parking area to bulk cement although that
traflic, according to witness Butler, uses only 3 percent of the improved
portion of the area in question. He allocated 31.6 percent of the cost
of the water supply system to bulk cement notwithstanding a separate
charge is made against the vessel and Permanente for water used.
Witness Butler allocated only 10 percent of this itemn to bulk cement
for fire protection.

(c) Summary of results, computing return on various rate bases
proposed.~—~Percentages of return on the various bases of record are
set forth in the following table:

Tanig III
Capital Net Returo oo bulk eement
allocated | ineome
R Total btcl'k Lto;z
atg base kL u.
cement | cernent Total | Dockags| Tolls
{1} [&4] [8)] 4 (5 {6)
Butler: : Pereent | Percent | Percent
Basis I ). oo o i iicicccicccemans 394,970 | 1363, 421 $7, 930 25 . 6 IR
Basis [11..__ J| 475,530 | £76, 154 7,940 10.4 4.6 16.5
BasisII[' | ___. s B2, 237 [T, 347 7,040 157 7.0 25.0
Kilbourne: Basis [II . ... ooo.ooo. are, z7 21, 800 56031 ¥25. 71 . ... ).
Moran: Basis L1 ... o il 475, 530 137, 736 4,730 L3 i A I

1 Basis 1, investment less municipal eontribution. Dasis 11, investment including Federal and munfelpal
eontribtiions. Basis I1], iuvestment less Federal contribution.

1 Includes $677 for working capital and adjustment shown in Teble I1.

3 Two-year average.

Actual net income before interest from bulk cement was %7,930 in
1942—43, and for the two fiscal years it averaged $6,06+* The latter

4 This figure represents net income used by Kilbourne ($5603—Table III, col. 3) plus
$461 interest (Table I, col. 5). For treating iriterest as return on investment see Union
Pacific Railroad Co. v, United States, (X878 98 U. S. 700.

AU.8.M.C.
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figure applied to witness Moran’s base increases his return to 3.5 per-
cent ; applied to his base less Federal contributions—prorated over the
entire investment—it yields 4.1 per cent. If revenue from the con-
tested service charge is included, Butler’s returns would be increased
approximately to 50-75 percent.

The port incurred net operating losses, recouped through taxation,
in its entire operation during the fiscal years 193940 and 1940-41.
On basis of total recorded investment in 194142 and 1942-43, net
income before taxes from all sources except the contested service
charge, as computed by witness Kilbourne, produced returns of 4.5
percent and 115 percent respectively, averaging 8 percent. Of the
total revenue from dockage, tolls and service charge, except service
charge on bulk cement, the cement traffic contributed 40 percent in
1941-1942 and 16 percent in 1942-1943.

CONCLUSIONS

Subject to the observance of reasonable practices and the prohibition
against diserimination, a marine terminal subject to the Shipping Act,
1916, may fix rates by contract. Inferstate Commerce Commission
v. B & O Railroad (1890) 43 F. 37; aff’d 145 U. 8. 263 ; Femmer v. Cily
of Juneawu (1938) 97 F. (2d) 649. Restrictions on such right are im-
posed by that Act which by legal implication is imported into the con-
tract. Compagniec Generale Transatlantique v. American Tobacco Co.
(1929) 31 F. 2d 663,280 U. S. 555, The contract here in terms &lso is
subject to the limitations and conditions contained in the laws of Cali-
fornia which prohibit » municipally operated utility, such as the Port
of Redwood City, from discriminating. Nourse v, Los Angeles, (1914)
25 Cal.App. 884, 143 P. 801. Therefore the rates must be extended
to all and may not cast a discriminatory burden upon rates for other
gervices,

Are the contract rates generelly applicable or are they reserved
exclusively to Permanente? The answer to this question lies in a fair
interpretation of the contract to ascertain its intent. What is its
meaning, taken as a whole? What were the circumstances surround-
ing the parties at the time they contracted, and the object, nature and
subject matter of the agreement? What were the preliminary nego-
tiations? And significantly, what was the practical interpretation
given by the parties by their subsequent actions? Unless a contrary
intent appears, the construction must make the contract effective, non-
discriminatory, reasonable, conformable to usage and capable of being
carried out. (Civil Coede of California—Sections 1643, 1655, 1656
and 3541.) ,

The circumstances surrounding the parties, and their objectives
during the negotiations were these: Permanente started the negoti-
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ations with a large prospective movement of cement in hand—to be
shipped at minimum transportation costs—but it had no ships or
shipping facilities. The Port wanted the revenue from this business,
Permanente was aware that transportation costs are the determining
factor in the sale of cement. It was understood before the end of the
negotiations that no service was to be performed by the Port in con-
nection with bulk cement.

1f Permanente had to bear indirectly the cost of a service charge,
it would have every reason to see that the exemption from such charge
should run to all Permanente bulk cement and all vessels earrying such
cement. Since Permanente had no ships (and it did not operate those
it acquired later) there is no reason to suppose it intended to contract
just with reference to cement carried in ships operated by it. The
Port, being under no obligation to perform services, would have no
good reason to confine the so-called “free” charge to Permanente,

These circumstances explain and lend credence to the testimony that
the question of ship operation never came up during the negotiations;
that no service charge was intended regardless of ship operator; that
Mr. Rudy was negotiating at the same time to extend the contract
rates to Pacific Portland ; that he informed Permanente it would have
no preference; that the anti-assignment clause referred to property,
not rates; and finally, that the contract rates were inserted in the tariff
for the purpose of making them available to all.

Mr. Rudy’s failure to provide for no service charge on bulk cement .
automatically made the 30-cent rate for “Cement NOS” applicable
instead of the “free” contract rate—as a matter of ordinary tariff
interpretation. DBut we are not concerned here with the interpreta-
tion of the tariff, but of the contract. He used the “Cement NOS”
designation in the toll item solely to describe packaged cement and
apparently thought le was using it (with the 30-cent rate) in the
service charge item solely to apply to packaged cement. The fact
remains, however, that he testified he intended to—and for two years
did—make the contract rates available to everyone. The contem-
poraneous act of publishing the contract rates is significant. If the
intention was to make them exclusive, they probably would not have
been published at all in view of the statement of Port witness that
they did not then eonsider the Port’s operations to be subject to the
Shipping Act, 1916,

The only testimony indicating a contrary intent is that of Commis-
signers McCarthy and Beeger, who stated that as far as they knew
the rates were made solely for Permanente’s benefit. This conclusion
apparently is based upon their repeated statements that they had no
dealings with any other cement companies. The discrimination in
question here does not involve the remote situation of the Port refusing

20.8.M.C.
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to lease land or extend the contract rates to other cement companies.
The immediate question is whether the contract rates should apply
on Permanente-owned or manufactured cement shipped in vessels not
operated by Permanente. Furthermore, the intent not to discriminate,
which is implicit in the lease agreement, cannot be contradicted by
parol evidence. Southern Pae. Milling Co. v. Billiwhack Stock Farm
(1942) 50 Cal. App. (2d) 79,22 P, (2d) 6530.

As indicative of an intent that the lease agreement was to be exclu-
sive, counsel for the Port rely strongly upon the omission therefrom
of preliminary provisions, {1) purporting to extend the rates to others
when incurred under Perinanente’s direction, and (2) extending the
rights and obligations of Permanente to its sublessee, Pacific Bridge.
It is noteworthy that these deletions were made at the instance either
of Permanente or Pacific Bridge—not the Port, whose attorney ap-
proved the draft prior to the deletions. Therefore, if it be argued
that retention of these provisions would liave extended the contract
rates to others, it cannot be said that either the Port Attorney or the
Port Manager—who were chiefly responsible for the form and sub-
stance of the contract—had any reservations as to who might enjoy
the contract rates.

Counsel say that Witness Morton’s explanation of the deletions is
pointless because the tariff definitions incorpordted in the contract
speeifically indicate the charges against the vessel—and would have
saferruarded Permanente against any charges payable by the vessel.
Moreover, they observe that had Dacific Bridge desired merely to
avoid underwriting the obligationis of Permanente, it could have
required appropriate provisions to that effect in the sub-lease, Per-
haps so, but in the absence of any vefutation of witness Morton's dep-
osition, his testimony is acceptable in aid of a construction which makes
the contract lawful. This leads to the conclusion that the anti-assign-
ment provisions were not intended to relate to rates, but only to the
demised property. The question therefore is not whether the rates
are made available to others by assighment, but by operation of law,

So much for the negotiations. We come now to the contract itself,

This whale controversy vesulted from respondent’s present inter-
pretation of the words underlined below, appearing in paragraph 5
of the lease agreement.

In addition to the rental payvments . . . Lessee shall pay . . . chavges incurred
by it . . . at the following rates, ete. [Italics supplied.]

The Port takes the position that when Permanente does not operate
the ship, it does not incur the service charge, hence the “free” service
charge provided in the contract does not apply. Therefore, the Port
is free to set s higher service charge when it is incurred by others—
which it did in July 1942. But the paragraph contains merely prom-
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ises by the lessee to pay—for rent, services and facilities. Fuailure to
keep either promise may result in forfeiture of the lease. Nothing
in the paragraph prohibits the Port from extending the same rates
to everyone, Such paragraph therefore is not within the condemna-
tion of the law prohibiting discrimination. ZLaurel Cotton Mills v.
Gulf & Ship Island Railroad Co. (1004) 84 Miss. 339, 37 5. 134,
Neither does the paragraph grant Permanente the right to enforce
exclusive application of the rates. Therefore, we conclude that the
vords “incurred by it” do not signify that the contract rates were
reserved solely for Permanente’s benefit.

The lease agreement is subject to the anti-discrimination provisions
of the laws of California, both statutory and judicial. It is not suffi-
cient, therefore, for respondent to allege that a discriminatory contract
was entered into innocently because its representatives were unaware
of the fact that a municipally operated port was subject to the Ship-
ping Act, 1916. Even without the covenant in the agreement that the
Port would not discriminate, such covenant would be implied, as
everyone is presumed to know the law, and where the law authorizes
the regulation of service rendered the public, such law becomes a part
of and controls contracts providing for the publie service. ¢ Cal.
Juris. 310; 31 Corpus Juris Secundum 782, 783, 784,

Turning now to the practical construction given to the contract by
the parties themselves, we find that Mr. Rudy knew that Matson was
operating one of the ships because he billed and collected dockage
from Matson—but he never made a service charge on bulk cement
against Matson or any other ship operator, Twenty-one months after
Mr. Rudy mada the tariff changes in connection with the execution
of the contract, the Port Commissioners approved them. Counsel for
respondent maintain that the contemporaneous construetion given by
the Port is meaningless, since its representatives had no knowledge of
Permanente’s contractual arrangements governing the sale and trans-
portation of cement. Mr. Rudy knew, but was not interested in, the
fact that Matson was the vessel operator, or how Permanente sold its
cement. And the Commissioners admitted such factors did not enter
into the deal. Thus the conclusion is warranted that the indiscrim-
inate application of the “free” service charge and other contract rates
for a period of approximately two years represents a practical con-
struction of the contract. As to sueh construction the Supreme Court,
in Cavazos v, Trevino (1867) 6 Wall. 773, said:

The practical interpretation which the parties, by their conduct, have given
to a written Instrument in cases like tbis, is always admitted, and is entitled to
weight, There Is no better test of the intention of the instrument. None are less
likely to be mistaken, There is no danger of too large an admission. Safer
testimony can hardly be presented in relation to any transaction occurring in

humsan affairs.
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(See also Kendis v. Cohn (1928) 90 Cal. App. 41, 265 P. 844; and
Lemm v. Stillwater Land and Cattle Co., (1933) 217 Cal. 474, 19 P,
(2d) 785.)

For the foregoing reasons we find that the contract rates are not
reserved exclusively for Permanente’s benefit.

Avre the contract rales on bulk cement s0 low as te cast a diserim-
inatory burden upon other users of services and facilities? This
depends upon whether the rates cover their full share of costs. And
since this is the only question, we are not concerned with other consid-
erations pertinent to conventional rate-making proceedings, such as
fair rate of return, proper elements composing a rate base, uniformity
of rates and so on. Rates initiated by respondent by contract are
presumed to be reasonable. [n Re Searsport Water C'o., (1919) 118
Me. 382, 108 A. 452. There is no presumption that a rate voluntarily
initiated is unreasonably low. Chicago, M., St. P."& P. R. €o. v.
United States, (1934) 8 F, Supp. 970, There is the presumption that
it isin fact reasonable. Same case, 294 1. 8. 499 ; I'nterstate Commerce
Commission v. Chicago G. W. Ry. Co., (1908) 209 U. S. 108.

Counsel for the Port challenged the allocation of expenditures and
capital on basis of gross revenue. But where indirect expenses cannot
be allocated on the basis of direct expenditures, the gross revenue
method—as used by witness Kilbourne—is acceptable. Cary v. Cor-
poration Commission of Oklahoma (1936) 17 F. Supp. 772; aff’d.
296 U. 8. 452; Groesbeck v. Duluth, 8. 8. & A. Ry. C'o. (1919) 250
U. 8. 607. Capital may properly be allocated on the same basis.
Wabash Valley Elcctric Co. v. Young (1933) 287 U. S. 488; United
Fuel Gas Co. v. Railroad Commission 13 F. {2d) 510; aff’d. 278 U. S.
300.

There are no plainly evident inconsistencies in the allocations made
by witness Butler—certainly none which would affect the results mate-
rially. The sanie may be said of witness Kilbourne’s schedules, except
that he excluded Federal contributions, as they were actually expended,
thereby eliminating virtually all of the investment in the bulk cement
finger wharf, If the contribution is properly excludible, a more equi-
table method would exclude it ratably and proporticnately from all of
the terminal investment—as witness Butler did—inasmuch as the Fed-
eral contribution was made to benefit the Port as a whole.

The port was not justified in allocating any part of the investment
in the weighing scale to bulk cement, because the separate charges
made provide a return on that activity. This may be said also for
about 20 percent excess allocation of the water supply system. The
allocation of investment in roadway and parking appears excessive in
view of the limited use thereof attributable to bulk cement. Witness
Moran’s allocations based on tonnage ignore the fact that the cost of
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operation and use of facilities is greater in the case of general cargo
operations than as to pipeline operations. Furthermore, capital is
not used on a tonnage basis. Moreover, the allocation of investment in
channel and turning basin on the basis of cargo tonnage handled by
ocean-going vessels only, is open to question. These waterways can-
not be used by both shallow and deep draft vessels at the same time
without some interference, one with the other. This investment bene-
fits each port activity and it should be allocated ratably over all the port
facilities. West Palm Beach Water Co. v. West Palm Beach (U. S.
D.C.,S.D.Fla,) P. U.R. 1030 A. 177.

Without admitting the propriety thereof, let us include both Fed-
eral and municipal contributions and give equal weight to the results
produced by witness Moran and witnesses Kilbourne or Butler. Aver-
aging the bases of witnesses Moran and Kilbourne, i. e. $173,736 and
$79,588 respectively,—which cover the two fiscal years, and include
all contributions—we have $126,662. Applying the average net income
for two years ($6,064) gives a return of 4.8 percent. If Mr. Moran had
allocated capital for 194243 only, we may assume that the result
would have been less than for the two-year period he used, because
less property was devoted to bulk cement that year. Nevertheless,
averaging his base of $173,736 with Mr. Butler’s base of $76,154—
which also includes all contributions—we have $124,945. Applying
the net income for 194243 of $7,930 gives a return of 6.3 percent.

Excluding Federal contributions allocable to bulk cement ($25,807),
the returns of 4.8 and 6.3 percent would be increased to 6 and 8 per-
cent respectively. Due consideration of all the facts would justify
a finding that the actual returns were substantially higher than these
averages, Also, the individual rates for docknge and tolls are shown
to be compensatory whether the contributions are included or
excluded. (TableI1I, columns 5 and 6).

Thus the contract rates, collectively or individually, are shown to
be compensatory without a service charge, whether the contributions
are included in, or excluded from, the rate base. Hence it becomes
unnecessary to go into the question whether public donations should
be included, as urged by respondent and amici curiae, or whether the
Federal contribution should be excluded as urged by counsel for the
Commission, or whether the municipal contribution should be excluded
as urged by Permanente.

What is the legal rate on bulk cementl—At the outset it is apparent
that the informal opinion of the Division that the “free” service
charge was prima facie discriminatory was based on a misconception
of the facts. Since the contract rates are non-exclusive and non-
discriminatory—i. e. not in violation with the Shipping Act, 1916—
whether they are the legal rates is purely a matter of law and not a
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question left to the discretion of the regulatory authority. This
principle is well stated in In Re Searsport Water Co. supra, which
holds that such contracts remain valid 2nd binding until the regula-
tary power finds that the rates are in violation of the regulatory stat-
ute. Since the Port is forbidden to discriminate, it cannot charge
other shippers a greater rate than the contract rate for a like or simi-
lar service. Sultan Railway and Timber Co. v, Great Northern Rail-
way Co., (1910) 50 Wash. 60%, 109 P, 320; Alabame & Vicksburg
Railway Company v. Mississippi Railroad Commission (1906) 203
U. S. 496. The contract cannot be abrogated at will by filing new
schedules, Attleboro Steam & E. Co. v. Narragansett E. Light Co.
(1924) 295 F. 895,

The lowest rate voluntarily established autoinatically becomes the
lawful rate. Salisbury & Spencer Railway Co. v. Southern Power Co.
(1919) 180 N, C. 422,105 8. E. 28. The court therein said that by the
application of this doctrine. “the court does not fix defendant’s rates,
but simply adopts the lowest rates which the defendant power com-
pany itself has fized for the same, or substantially similar service.”
This doctrine was recently applied by the Federal Power Commission
in Re Otter Tail Power Co. (1940) 33 P. U. R. (NS8) 257.

Since the contract rates become the legal rates by operation of law,
we are not empowered to relieve respendent by impairment of the
contract, even assuming that the Port was mistakenly advised in
making the contract or because the undertaking has proved improvi-
dent. By the same token, we could not relieve Permanente if the rates
were too high. Arkansas Gas Co. v, Railroad Commission 261 U. 8.
879; Wichita Railroad & Light Co. v. Court of Indusirial Relations,
(1923) 113 Kan. 217,214 P. 797.

The departure from the legal rate by the Port when it established
the 20-cent service charge in July 1942 did not create or continue a
preference in favor of Permanente, but it created a discrimination
against other users. Hence the long line of cases cited by counsel for
the Port, beginning with Sowthern Pacific Terminal Co. v. Interstate
Commerce Commission (1011) 219 T. 8. 498, condemning special con-
cessions to shippers, are not in peint. Counsel cite Armour Paeking
Co. v. United States (1908) 209 U. 8. 56 in this general connection;
also apparently for the proposition that a contract rate not published
and therefore not available to all is not the legally established rate
and may be superseded by a higher published rate. Reference is
made apparently to Mr. Rudy’s failure to insert a free service charge
provision in the tariff in June 1940. The Armour case arose under the
Elkins Act and inveolved the legality of a secret contract rate as against
a higher rate filed pursuant to the Interstate Commerce Act. The
court struck down the contract rate because under both acts involved
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the only legal rate was that filed pursuant to the statute. Respondent
is under no similar statutory filing requirement. Moreover, it cannot
rely upon its own tariffing practices to create a situation which would
invalidate the contract. Dougherty v. Cross (1944)—Cal. App.—, 151
P. 24 654

The foregoing discussion and cases cited therein should eliminate
any question of whether the Commission is specifically enforcing
private contracts, or whether respondent should be accorded an option
either to adhere to the contract rates or to establish the non-contract
rates for the purpose of removing discrimination.

15 it an unreasonable practice not to charge separately for service
actually rendered?—As previously pointed out, the only service, or
use of facilities involved which come squarely within the tariff defini-
tion is “giving information to shippers.” Counsel for the Port con-
tend that failure to make a charge for services rendered is an unrea-
sonable practice. Practices of San Francisco Bay Area Terminals
(1941) 2 U. 8. M. C. 588; afP’d California v. United States (1944) 320
U. 8. 577. Opposing counsel urge, however, that since dockage ade-
quately covers all expenses chargeable against the ship—including
cost of service rendered the vessel—it would be an unreasonable prac-
tice to make a double charge through the device of a service charge.
Covington Stock-yards Co. v. Keith (1891) 139 U. S. 128; Wharfage
Charges and Practices at Boston, Mass. (1940) 2 U. 8. M. C. 245.

As to the first contention: Where, as here, the contract rates cover
all the éxpenses incurred by the Port in rendering service and facilities
to ship and cargo and cast no discriminatory burden upon other users,
it cannot be said that failure to charge directly for “giving informa-
tion” is an unreasonable practice. Witness Rudy said this service was
“plush lining™ and “is not worth any money to me if I am getting
sufficient revenue out of the movement otherwise.” It may well be as-
sumed, therefore, that the intent of the contract was that this cost was
to be absorbed in the dockage charge. Asstated by the Supreme Court
in Interstate Commerce Commission v, Stackney (1909) 215 U. S. 98,
in reference to switching charges:

The carrier is under no obligation to charge for terminal services. Business
Interest may Justify It in walving any such charge, and it will be considered to
have waivea it unless it makes plain to both shipper and Commission that it is
insisting upon it.

As to the second contention, it is doubtful whether we can say that
the service in question shall be compensated by dockage which is &
charge made for an entirely different accommodation, namely, the
furnishing of facilities for berthing the vessel. We cannot place a ceil-
ing on the service charge. However it is unnecessary to decide the
question here because the Port has voluntarily placed a ceiling, on all

20.8. M. C.
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gervices contracted for, in the lease agreement. Unless it be assumed
that dockage was intended to cover the service in question, we are
forced to accept the literal interpretation of the contract and say that
the Port is not obligated to give information at all. Then such service
may not be required, according to paragraph 5 of the agreement, “un-
less Lessee shall pay to Lessor such Service Charge as may be mutually
agreed upon.”

As a matter of custom in the Bay area, neither the service of arrang-
ing for tugs or the furnishing of pier space for ship repairs is consid-
ered to be a service charge item. As a matter of fact, no “use of
terminal facilities”, as defined in the Service Charge definition, is
made by bulk cement carriers—as that phrase is ordinarily under-
stood in the Bay area, Stipulations necessary to make the lease agree-
ment conformable to usage are implied in the absence of a contrary
intention. (Civil Code of California, Section 1655) ; Body-Steffner
Co.v. Flotill Products, Inc. (1944) 63 Cal. App. Adv. Dec. 712, 147 P.
2d 84. We are not called upon to decide whether the provision of the
agrtement for efficient port operation and rates “consistent with stand-
ard practice of terminal operation”, obligates the Port to render these
services without charge, or whether they are includible in dockage and
if so, whether the dockage rate is reasonable, and if not includible,
whether it is proper to make a separate charge therefor.,

To summarize: A marine terminal subject to the Act may enter into
rate-fixing contracts; the rates thus established, including any terms
aﬁ'ectmg such rates or the value of the service rendered must be pub-
lished in the terminal’s tariff and be made known and avmlable to all
patrons; such contracts are binding upon the parties thereto until the
Commission finds that the rates contained therein are unduly prefer-
ential or prejudicial or result in unreasonable practices in violation of
sections 16 and 17, respectively, of the Shipping Act, 1916 as amended.

On October 24, 1944, we issued a notice to terminal operators request-
ing them to file with us their tariff schedules and all contracts or under-
standings which accord rates differing from those provided in such
schedules. Compliance as to tariff filing was practically complete.
‘While we have no reason to doubt that the same holds true as to con-
tracts, nevertheless we desire to emphasize the importance of the
requirements stated in the preceding paragraph, because the failure
to comply therewith will subject terminals to penalties provided by
the Act.

FINDINGS

We find:
1. That respondent is an “other person” as defined in the Shipping
Act, 1916, as amended ; and that its rates, charges, practices and serv-
2U.8.M.C
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jces in connection with the handling and shipment of bulk cement
through pipeline are subject to said act.

2, That the lease agreement dated June 15, 1940 between respondent
and Permanente is non-exclusive, and that the execution of said agree-
ment does not constitute an unreasonable practice in violation of sec-
tion 17 of said act.

3. That the rates contained in said lease agreement, individually
and collectively are, and since June 15, 1940 have been, compensatory
and have not resulted and do not result in casting a burden upon other
services and rate payers in violation of section 16 of said act.

4. That the aforesaid rates since June 13, 1940 have been, are now,
and for the duration of said lease agreement, will be, the legally
applicable rates on all bulk cement handled through pipeline at
respondent’s terminal, irrespective of ownership of the cement and
irrespective of the ownership, control, or operation of vessels carrying
cement.

5. That the rates established by respondent on July 29, 1942, which
are different from the aforesaid legal rates, have been since that date,
are, and will be unduly prejudicial in violation of section 16 of said act.

6. That respondent’s failure to incorporate in its tariffs all of the
rates legally applicable on bulk cement since June 15, 1940, and
respondent’s insertion in its tariffs of rates on cement which are differ-
ent than the legally applicable rates constitutes an unreasonable prac-
tice in violation of section 17 of that act.

Am order will be issued requiring respondent to cease and desist
from the violations of the Act herein found to exist.

The findings and order made herein are without prejudice to
respondent’s right to change its rates on cement should they be shown,
in a proper proceeding, to be so low as to cast a discriminatory burden
upon other services and rate payers during the term of said lease
agreement; also without prejudice to respondent’s right to establish
proper charges for other services and facilities rendered in connection
with cement traflic not in contravention of the lease agreement dated
June 15, 1040,

Chairman Land did not participate in the disposition of this pro-
ceeding.

2U.8.M.C.



.OrDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 25th day of
September A. D., 1945.

No. 629

Coxtract RarEs—Porr oF Repwoop Crry

This case having been instituted by the Commission on its own mo-
tion and without formal pleading, and having been duly heard and
submitted by the parties, and full investigation of the matters and
things involved having been had, and the Commission, on the date
hereof, having made and entered of record a report stating its conclu-
sions and decision thereon, which report is hereby referred to and
made a part hereof;

It is ordered, That respondent Port of Redwood City Board of Port
Commissioners, City of Redwooed City, California be, and it is hereby,
notified and required to cease and desist, and hereafter abstain from
the violations of the Shipping Act, 1916, as amended, herein found in
findings No. 5 and No. 6, without prejudice to respondent’s right to
change its contract rates on ¢ement should they be shown, in a proper
proceeding, to be so low as to cast a discriminatory burden upon other
services and rate payers during the term of the least agreement of
June 15, 1940; and without prejudice to respendent’s right to estab-
lish proper charges for services and facilities, other than dockage,
tolls (wharfage} and service charge, rendered in connection with
cement traflic, provided such action is not in contravention of said lease
agreement.

It is further ordered, That as to all other matters not specifically
covered by this order, this proceeding be, and it is hereby, disimnissed.

By the Commission.

(SEAL) (Sgd.) A.J.WiLLiams,
Secretary.



UNITED STATES MARITIME COMMISSION

No. 637

Rueeer DeverorMeENT CORPORATION

v.

Boorn Steamsure Coszreany, Lirp. axp
Lamrorr & Hovt Ling, Lip.

Submitted June 25, 1945, Decided September 28, 1945

Shipments of metal basing from New York, N. Y. to Belem (Para), Brazil, aver-
charged. Stipulation between parties at hearing provides any overcharges
found to exist will be refunded. Rates not found to be prejudicial, dis-
criminatory, nor detrimental to commerce, a3 alleged. Complaint dismissed.

J. Bowers Campbell for complainant,
Roger Siddall for respondents,

RerorT oF ThE CoddrissioN

By tae CoyMyission:

Excepticns to the report of the examiner were filed by complainant.
Oral argument was heard. Our conclusion with reference to the ques-
tion of tariff interpretation differs from the examiner’s conclusion.

By complaint filed December 29, 1944, it is alleged that for trans-
portation during a period beginning in November 1942 and ending
in June 1944 of metal basins from New York, N, Y. to Belem {Para),
Brazil, respondents® subjected complainant to payment of a rate
which was unduly prejudicial in violation of section 16 of the Shipping
Act, 1916, as amended, unjustly discriminatory in violation of section
17 thereof, and detrimental to commerce of the United States in viola-
tion of section 15 thereof. Reparation 2 and a cease and desist order
are prayed.

No evidence was presented sustaining the allegation of violation of
section 16 or 17, or that the rate charged was unreasonable and there-
fore detrimental to commerce of the United States.

1 Booth, 7 shipments; Lamport & Holt, 20 ghipments.

¥ Caleulated to be $273.78 from Booth, and $21,998.94 from Lamport & Holt.

748 2U.8. M.C
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Complainant’s allegation that the alleged overcharge resulted in a
tariff departure in detriment to commerce of the United States, was
abandoned through stipulation entered into by the parties during the
hearing. This stipulation agrees, among other things, that the instant
case presents solely a matter of tariff interpretation; and that the
parties will be bound by our determination of the question.

Complainant contends for a $16.50 measurement rate provided
by the tariff under the heading “Plumbing Supplies,” and respondents
contend that a measurement rate of $30.50 was applicable.

The several pertinent items of the tariff * are as follows:

Basins, Metal—See Plumbing Supplies.
Plumbing Supplies, when declared as listed below :

Basins, Metal _______ e $10. 50
Closets________ .. - e 16. 50
Laundry Chutes, Enamel, Iron or Steel__ e —— 16. 50
Taundry Tra¥S- o dme e 18.50
Sinks and accompanying Pipe Fittings to complete————.—____ ___ 18.50
(And 8 other articles accompanied with pipe fittings to complete}____ 16. 50
Cargo, N. 0. 8. (Not otherwise specifled) acaaeaceaeee . ___ 30, 50
Metalware, N, 0. 8 oo 30, 50

The basins in question are made of galvanized sheet metal, round, in
three sizes of 36, 30 and 24 inches top diameter, and 1014, 914 and 714
inches in depth, respectively.* Forshipment they are nested in wooden
crates.® They are designed for and used by complainant in its
Brazilian rubber development project as containers of latex, and from
them the Jatex is alternately “dipped” with a wooden paddle and
“paddled” over a fire to form balls of crude rubber. Complainant
affirms that the basins are special articles particularly manufactured
for it, and admits that they are not in any sense plumbing supplies.

Complainant contends that the statement in the tariff referring the
shipper of “Basins, Metal” to Plumbing Supplies, made applicable
to metal basins the plumbing supplies rate; and that the tariff descrip-
tion did not necessarily mean that the article was a plumbing supply
or that only basins which were plumbing supplies were referred to.
Complainant shows that over the period covered by its complaint th=
respondents applied three different rates to its shipments, including
the rate sought, and that respondents referred to their conference the
question whether the Plumbing Supplies rate of $16.50 or an N. O. S.
rate of $30.50 was applicable. Complainant assertsthat laundry chutes
and laundry trays, which are also included under the iten Plumbing

* River Plate and Brazll Conference Tariff No. 9.

4 The manufactured cost to complainant, per basin, 18 $4.20, $2.15, and $0.93, respectively.

¢ Approximate per-basin packed weight 27 pounds, 18 pounds, and § pounds, respectively,
There 18 no dlspute that the measurement rate applied on complatnant’s shipments,

2U.8. M. C.
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Supplies, are not plumbing supplies, and argues that respondents made
the use to which the basins are put the criterion as to the rate applicable.

Carriers’ tariffs are submitted to the rule of interpretation applicable
to written instruments generally. This rule is that the tariff, having
been written by the carrier, is vulnerable against the carrier if the
tariff’s meaning is ambiguous, Gelfand A fg. Co. v. Bull 8. 8. Line,
Ine,1U. 8. 8. B.169. Ambiguity of the tariff is demonstrated by the
fact that respondents themselves applied three different rates to the
article in question. At all events, neither of the N. O. S. rates was
applicable because the cargo or metalware is specified as “Basins,
Metal”. That item is unrestricted as to use of the basin, and refers the
shipper directly to the rate on Plumbing Supplies. He should have to
go no further.

Woe find that the applicable rate was $16.50. Under the stipulation
entered into by the parties, this finding will effect refunds to com-
plainant.

An order of dismissal will be entered.

2U.8.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 28th day of September,
A.D. 1945

No. 637

Ruseer DEvELOPMENT (CORPORATION

v.

Booru Steamsurp Coyeany, Lap. axp Laxport & Hort Lixg, Lo,

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation of the matters and things involved having been had, and the
Commission, on the date hereof, having made and entered of record a
report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Commission.

(sRAL] (Sgd.) Joux R. TaNgarp,

Acting Assistant Secretary.



UNITED STATES MARITIME COMMISSION

No. 635

Unitep StaTEs GULr-ATLANTIC AND INDIA, CEYLON AND BURMA
CoNFERENCE (AGREEMENT No. 7620)

Submitted April 11, 1945. Decided October 23, 19456

Kerr Steamship Company, Inc., found not to be a common cavrier and therefore
not proper party to proposed agreement submitted for approval under
section 15 of Shipping Aect, 1916, as amended.

Elkan Turk, Raymond 8. Baron, and Herman Goldman for respond-
ents American Export Lines, Inc., and Kerr Steamship Company, Inc.

Cletus Keating for respondent Ellerman & Bucknall Steamship Co,,
Ltd.

Thomas F. Lynch, Nathan L. Miller, and Charles 8. Belsterling for
respondent Isthmian Steamship Company.

John B. Jago for United States Maritime Commission,

RerorT OF THE COMMISEION

By taHE CoMMIssION

Exceptions were filed to the examiner’s proposed report and the
case was orally argued, Qur conclusions differ from those recom-
mended by the examiner.

This is a proceeding to consider protests against our approval of
a proposed conference agreement between American Export Lines,
Ine., and Kerr Steamship Co., Inc., under section 15 of the Shipping
Act,1916, as amended. The proposed agreement (No, 7620) covers the
establishment of transportation rates and practices in the trade from
United States Gulf-Atlantic ports to India, Ceylon, and Burma.
Protestants Isthmian Steamship Company and Ellerman & Bucknall
Steamship Company, Ltd., which expect to resume operations in this
trade after the war, refused to become members of the proposed con-
ference. In fact, after the proposed report was issued herein, they
filed for approval their own proposed agreement setting up another

2U.8.M.C. 749
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conference in the same trade to function as successor to their previous
conference which was disbanded prior to the war.

Protestants allege that Agreement No. 7620 is premature since all
carriers involved are now operating as wartime agents of various
governments and there is no immediate prospect of private operation;
that Kerr is an agent; and, not being a common carrier, Kerr is not
a proper party to the agreement; and that the agreement would be
detrimental to the commerce of the United States.

Kerr has operated sporadically in the India trade as a non-
conference line, admittedly as an agent originally and later as a
so-called “berth owner.”* Its postwar operation in this trade will be
as a “berth owner” and the fundamental question here is whether its
status as such will be that of a common carrier or as an agent of the
shipowner.

The berth was defined by Kerr’s Vice President as “the connection
with the trade, the contact with the shippers as merchants over the
years. It is the amount of money that has been expended in working
up those contacts and general good will.” XKerr owns a subsidiary,
Northern Dock Company, which handles its terminal operations in
New York, and a refrigerating warehouse at Calcutta.

Kerr has not been a shipowner since 1936, has chartered only occa-
sionally, and does not propose to supply its berth in the India trade
with ships which it might purchase or charter, although its Vice
President “did not want to preclude either of those possibilities.”
Kerr expects to provide its herth with vessels through outstanding
agreements with two shipowners—Silver Line, Ltd. {Stanley and
John Thompson, Ltd., Managers) of London, in which Kerr is a
major stockholder, and Lief Hoegh & Co., A/S, of Oslo.

Under the Kerr-Silver agreement, executed in 1937, Silver is to
furnish vessels for which Kerr is to act as loading brokers at a certain
percentage of gross freights as a loading and discharging commission,
Kerr may not ahandon or suspend service without Silver’s consent and
may not transfer control of the berth except subject to Silver’s prefer-
ential rights. But if Silver is unable to provide sufficient tonnage,
Kerr may secure outside tonnage and as to such, if used along with
Silver tonnage, Silver may require Kerr to enter into reasonable
pooling arrangements. Kerr is to have membership in conference and
pools which are subject to the Maritime Commission and forward to
Silver all minutes of conference meetings as well as information con-
cerning tariffs, vessels, and accounts. Silver’s managers (who are
listed as Kerr’s London agents) are to attend all meetings of such

! The last conference in this trade, composed of protestants and American Ploveer Line,

disbanded as the result of Eerr's application for membership thereln. Kerr Steamship
Co., Inc. v, Isthmian Steamship Company, ef al. (1039), 2 7. 8. M. €. 93,
2U.8M.C.
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conferences held in the United Kingdom and, as far as possible, they
will consult with Kerr before making decisions as to freight, cargo
conditions, business of vessels, and matters of policy. As to concerted
action among British lines, Silver may act at its discretion and notify
Kerr of such action insofar as it deems desirable or necessary. No
major change in vessel itineraries may be made by Kerr without
Silver’s consent. DBrokerage on cargo procured by brokers other than
Kerr is to be paid by Silver to such other brokers. The employment
and authority contracted for is irrevecable, subject to the fact that it
is coupled with the ownetship and control—by Ierr of its berth and
by Silver of its vessels. Three of Hoegh’s ships may be used under
the Kerr-Silver arrangement, but apparently they are earmarked for
the Silver-Java-Pacific service.

Kerr likewise acts ns loading broker for Hoegh under an arrange-
ment made in 1939, somewhat similar to that with Silver, which covers
the Silver-Java-Pacific trade. Silver and Hoegh attend to all matters
connected with the physical operation of the vessels, including provi-
sion of insurance.

So far as the record shows, Kerr’s past operations in the India trade
as a berth owner have been conducted with Silver vessels only, and
not with ships Kerr owned or chartered. It has established and filed
tariffs of rates in its own name and has exercised control over competi-
tive practices, and over vessel itineraries except as to major changes
therein. It solicits and books freight in its own name, assuming lia-
bility for failure to procure transportation. However, the dock
receipt is signed by Kerr as agent for Silver or Hoegh, as is the bill
of lading which by its terms supersedes the forward freight contract
made by Kerr with the shipper. Kerr bears, out of its commissions, the
expenses of maintaining its home office in New York and its branch
offices in the United States and various foreign countries; the com-
pensation of its agents here and abroad, and the expense of solicitation
of cargo.

In the past Kerr has signed agreements in other trades as agent
for Silver and has advertised in various trade journals as such, as
well as “loading brokers” and “general agent.” Since 1939, however,
when Kerr’s status was questioned in one of our formal proceedings,
it has omitted all such designations in those trades where it operates
berth services. In such trades, except the one in question, Xerr enjoys
conference membership in its own name. However, where Kerr
operates admittedly as an agent, its principal has the membership.
This is the first case in which the Commission has considered Kerr’s
common carrier status in the light of the Silver and Hoegh agreements.

Protestants’ allegation that the agreement wounld be detrimental is

based on two contentions: (1) that Kerr is merely an agent without
2U.8. M. C.
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any financial interest in the trade except agency commissions, and
(2) that Kerr could therefore subject the membership to unfair
competition by bringing in a multiplicity of undisclosed shipowning
principals to “skim the cream off the trade”, the latter having no
concern for providing a regular service for the public, and being
subject to no control either by the conference or by the Commission.
They doubt whether our approval of the agreement would confer
immunity from the anti-trust laws on any of the members in view
of the questionable common carrier status of Kerr.

Counsel for Kerr contend that under section 1 of the Shipping Act,*
the vessel itself is the common carrier, and that the regulatory provi-
sions of the Act apply to the person responsible for the rates and
competitive practices governing the operation of the vessel, even
though such person bears no particular relationship to the vessel or
the shippers.* Such construction does not accord with the legislative
history of the statute, which indicates that the person to be regulated
is the common carrier at common law, namely, one who undertakes
for hire to transport the goods of those who may choose to employ
him. 7ke Niagarav. Cordes,21 How, 7; Cf, Columbia T'ransportation
Co. Contract Carrier Application, 250 1. C. C. 653, 665; 260 I. C, C.
135, 139.

It is argued that Kerr meets the test of a common carrier because
(1), it undertakes for Lire to transport (Nizgara case, supra) since
it books cargo in its own name and would be liable for breach of the
booking engagement (The Ecuador, 1925 A. M. C. 1261; Cyprus
Palestine Plantations v. Olivier & Co., T8 L1, Rep. 5) ; because (2), like
a time-charterer, whom we have held to have common carrier status
(Sprague Steamship Agency Inc.v. A/S Ivarans Rederi,2 U, S. M. C.
72), Kerr controls—and not as an agent but as the independent holder
of a power coupled with an interest—the cargo that goes into the
vessel, the itinerary of the vessel, and the rates and competitive prac-
tices affecting the transportation; and because (3), Kerr actually
engages in performing limited transportation services by receiving
the cargo and loading it aboard through a subsidiary dock company.
Union Stock Yard & Transit Co. v. United States, 308 1. S. 213;
Gloucester Ferry Co. v. Pennsylvania, 114 U. 8. 196.

As to the first argument, the undertaking to carry must continue,
for a certain period of time at least, subsequent to the receipt of the

3Paragraph one of section 1 reads; “The term ‘commen carrler by water in forelgn
commerce’ means & common carrier, except ferryboate running on regular routes, engaged
in the traneportation by water of passengers or property between the Unlted Btatea or
any of its Districts, Territories, or possessions and a foreign country, whetber in the
import or export trade; Procided, That a cargo hoaf commonly called an ocean tramp
shall not be deemed puch ‘common carrier by water in toreign commerce.” "

1 Couneel point out that the exceptions to the definiiton of “common carrier” are vessels,

such as “ferryboats” and “ocean tramps'.

2U0.8. M. C.
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goods for the purpose of transportation. Kerr admittedly books cargo
for transportation, however its undertaking is superseded by the
shipowner’s undertaking of carriage at the time when the latter issues
to the shipper dock receipts and bills of lading, Thus Kerr’s under-
taking ceases before the act of water transportation commences and
before common carrier liability attaches. It is true that a common
carrier is such by virtue of its occupation and not its responsibility
(Liverpool & Great Western Steam Co. v. Pheniz Insurance Co., 129
U. 8. 397), but common carriage arises out of a contract or under-
taking, express or implied, which exists during some stage of the
process of transportation.

As for the second argument, Kerr’s position is not comparable to
that of a time charterer. In our opinion, Kerr’s relationship to the
type of transportation described in the record is that of an agent,
and not that of a holder of a power coupled with an interest. The
holder of such a power, in order to remove himself from the field of
agency, must possess a proprietary interest in the subject matter over
which the power is exercised. Hunt v. Rousmanier’s Administrators,
8 Wheaton 174. Ownership of the berth by Kerr is not such proprie-
tary interest. The case of Kerr Steamship Co. v. Kerr Navigation
Corp., 184 N. Y. 8. 646, relied upen by Kerr in this connection, merely
held that the agency there in issue would have to be terminated in
the manner provided for in the agreement between the principal and
the agent; and there was no finding as to the existence of a power
coupled with an interest,

The third argument, that Kerr is a common carrier by water because
it performs limited transportation functions, is also untenable. We
have been cited to no authority in this connection which, in the absence
of statutory direction to the contrary, holds that one performing only
the limited transportation functions of receiving and delivering—no
transportation haul being involved—is a common carrier.t Moreover,
there is no satisfactory evidence in the record that Kerr, either by
itself or through a controlled subsidiary, loads or unloads cargo.

Our attention has been directed to our decision in Matter of
Agreements 6210 ete.,2U. S. M. C. 166; but we do not believe that the
holding in that case involves anything contrary to the views herse
expressed. Suffice it to say that there Consolidated Olympic Line, as
distinguished from the company whose vessels Consolidated used,
undertock towards shippers the obligations of common carriage and

¢ The Union Stock Yard case arose under the Interstate Commerce Act, which makes
loading of livestock a part of transportation. For that reasnt, the rallrnad's agent, the
stockyard, was held to be a common carrler aiso. In ‘Covington Stockyards v, Keith, 139
U, 8, 128, it was held that unloading and delivery constituted an integral part of trans-
portation, but in that and simllar cases citnd to uR, the carrier performed line haul or
water haul transportation,

2TLS.ALC
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was therefore a carrier. The time charter cases which are offered as
authorities for the proposition that Kerr is a common carrier are not
helpful. In the leading case of Pendleton v. Benner Line, 246 U. S.
353, while the facilities of another carrier were utilized in order to
effectuate transportation, there was an undertaking of carriage by
the charterer which lasted during the process of transportation.

The manner in which Kerr has conducted its business reflects a
course of dealing which avoids all the obligations of a commeon carrier,
and is consistent only with the theory of agency—however wide the
authority and discretion granted. It is true that an agent acting for
another has been held to be a common carrier, but in such cases there,
has either been actual physical transportation on the part of the
agent or else a personal undertaking to transport which endures for
some portion, at least, of the process of land or water transportation.
Since Kerr fulfills neither of these conditions, we conclude that it is
not a common carrier by water.

In view of the above conclusion as to the common carrier status
of Kerr, it must be held that the proposed agreement is not the kind
of agreement contemplated by section 15 of the Shipping Act, 1916.
Consequently the agreement is not approved, and an order will be
issued discontinuing the proceeding.

2T.8. M. C



Order

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 23vd day of
October A. D., 1945,

No. 635

U. 8. Gurr-ATLANTIC AND INDIA, CEYLON AXD BURMA CONFERENCE
(AcrerMENT No. 7620)

It appearing, That by order of August 24, 1944, the Commission
instituted a proceeding of investigation to determine whether it should
approve proposed Agreement No. 7620; and

It further appearing, That full investigation of the matters and
things involved has been had, and that the Commission, on the date
hereof, has made and filed a report containing its conclusions and
decision thereon, which report is hereby referred to and made a part
hereof:

1t iz ordered, That this proceeding be, and it is hereby, discontinued.

By the Commission.

[arar] (Sgd.) A.J. WiLLiams,

Secretary.

918370 O—31——353M
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No. 642

Brack DiaMmonp Steamsare Corp.
2.

Compaanie Marrrive Beior (Lroyp Royar) S. A., Er AL?

No. 643

Brack Diamoxp Steamsare Conp.
v,

A/S J. Lvowie Mowincerrs Rrperr (CosmopoLiTaN LiNg), ET AL

Submitted April 4, 1946. Decided May 28, 1946

Provisions of conference agreements limiting admission to persons, firms, or
corporations engaged in operating vessels regularly in the trade, found to
be unjustly discriminatory and unfair as between carriers.

The delay of respondents in No. 643 in 2cting upon complainant’s application for
admission was unjustified, and reasons for the denial of the application
should have been glven.

Respondents’ refusal to admit complainant to conference membership found to
be unjustly discrim!inatory and unfair as between complainant and respond-
ents, and sahjected complainant to undue prejudice and disadvantage.

If complainant be not admitted to full and equal membership in the conferences,
and if respondents do not modify the conference agreements to remove the
restriction found to be unlawful, consideration will be given to disapproval
of the conference agreements.

M. G. de Quevedo for complainant in both proceedings.
Roscoe H. Hupper and Norman M. Barron for respondent N. V.
Nederlandsch-Amerikaansche Stoomvaart-Maatschappij (Holland

1 Lykes Bros. Steamahip Co., Ine, N. V. Nederlandisch-Amerikaansche Stoomvaart-Maat-
schappl, United States Lines Company, and Antwerp Rotterdam North Atlantle Westbound
Freight Conference.

3 Compagnie Maritime Belge (Lloyd Royal) 8. A, Connty Line, Ltd. {(County Line),
Fllerman's Wiaon Line, Ltd. (Wilson Line}, N. V. Nederlandsch-Amerikaansche Stoom-
vaart-Maatschappl] {(Holland America Line), United States Lines Co. (United Btates
Lines), Waterman Steamship Corporation, and North Atlantic Continental Frelght Con-
ference.
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America Line) in No. 642 and for all respondent carriers in No, 643
except United States Lines Co. (United States Lines).

ReporT OF THE (COMMISSION

By ™ie CommissioN :

These cases involve related issues, were heard together, and will be
disposed of in one report. Oral argument was heard on exceptions to
the examiner’s report. Our conclusions agree with those of the
eXaminer.

In No. 642 complainant alleged that it has been refused admittance
ta Continenta! North Atlantic Westbound Freight Conference (U. S.
Maritime Commission Agreement No. 7000) # which governsthe parties
thereto in the transportation of cargo from or via ports in Germany,
Belgium, and the Netherlands to United States North Atlantic ports.
No answer was filed in this proceeding, and Holland-America Line was
the only carrier opposing the application. In No. 643 complainant was
refused admittance to North Atlantic Continental Freight Conference
(U. S. Maritime Commission Agreement No. 4490}, which governs the
parties thereto in the transportation of cargo from North Atlantic
ports of the United States and Canada to ports in Belgium, Holland,
and Germany. It was alleged in both cases that complainant has been
subjected to unfair treatinent, unjust discrimination, and undue preju-
dice, in violation of sections 14, 15, 16, and 17 of the Shipping Act,
1916. We are asked to order respondents to admit complainant to the
conferences, and if respondents fail to comply with such order, we are
requested to withdraw our approval of the agreements.

Black Diamond Steamship Corp., organized under the laws of Dela-
ware in October 1919, was the first of a series of companies using the
word “Diamond™ as a part of its name. In 1920 the company started
operating vessels for the United States Shipping Board between U. 8.
North Atlantic ports and ports in Holland and Belgium. Another
company, American Diamond Lines, Inc., was formed in August 1931
and purchased ten vessels from the United States Shipping Board, the
Delaware corporation becoming a wholly-owned subsidiary. Black
Diamond Lines, Inc., formed in October 1937, tock over American
Diamend Lines, Inc., and Black Diamond Steamship Corp.  American
Diamond Lines, Inc., was liquidated in February 1938 and Black
Diamond Steamship Corp. was liquidated in April 1938. Black Dia-
mond Lines. Inc., continued to operate vessels to Holland and Belgium
until those countries were invaded by Germany in May 1940. Inas-

At the time the complaint was filled this wag known as Antwerp Rotterdam North
Atlentic Westbound Freight Conference,
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much as Black Diamond Lines, Inc., served no other trade, its common
carrier operations ceased at that time.

In September 1940 a partnership composed of the four officers of
Black Diamond Lines, Inc., and owning all the stock of that corpora-
tion, was formed under the name of Black Diamond Steamship Com-
pany. The partnership acquired all the assets of Black Diamond
Lines, Inc., as dividends. The last of the vessels was sold in October
1941 and the liquidation of Black Diamond Lines, Inc., was completed
in September 1943. The present company, the entire outstanding
stock of which is owned by the partnership formed in 1940, was
incorporated in Maryland in 1942 to operate as an agent for War
Shipping Administration in the Holland/Belgium trade. With few
exceptions, the key men in the successive companies have been the
same,

A somewhat similar situation was involved in Phelps Bros. & Co,,
Ine., v. Cosulich-Socicta, Etesy 1 U. S. M. C. 634, wherein it appeared
that Phelps Brothers and Company was a New York copartnership
established in 1830; that the copartnership, as merchants, common
carrier, and agent of common carriers, had pioneered in developing
the trade and commerce of the United States with Adriatic and
Levant countries; that the copartnership was a party to the confer-
ence agreement covering that trade, approved by the United States
Shipping Board on June 26, 1923, and which was in effect until super-
seded by the agreement then under consideration; that the copart-
nership became inactive on January 1, 1930, and resigned from the
conference; that the good will of the business and the right to use
the trade name of the company were transferred to a corporation
formed in November 1935; and that one of the partners of the dis-
solved company acquired a financial interest in the corporation and
another became its president. e found in that case that complain-
ant was entitled to membership in the conference.

Respondents contend, however, that the present Black Diamond
organization has not operated as a common carrier, and cannot do so
under the powers granted in its certificate of incorporation. In
United States v. California, 207 U. 8. 173, 181, the Supreme Court
said that “whether a transportation agency is a common carrier de-
pends not upon its corporate character or declared purposes, but
upon what it does.” Again, in Terminal Taxicab v. Dist. of Col., 241
U. S. 252, 254, the court said that “the important thing is what it does,
not what its charter says.,” See also United States v. Brooklyn
Terminal, 249 T, 8. 296. The application of our regulatory powers
under the Shipping Act, 1916, cannot be limited or expanded by the
provisions of a carrier’s charter, Colorado v. United States, 271 U. 8.
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153. Furthermore, any doubts as to complainant’s corporate author-
ity to operate as a common carrier must be determined by the 'courts
in a direct proceeding, for in performing our regulatory dut‘les we
do not have the power to decide whether the actions of a carrier are
ultrg vires. Propriety of Operating Practices—New York Ware-
housing, 198 1. C. C. 134. ’

Complainant’s vice president testified that it was always the n-
fention of the Black Diamond organization to resume operations as
a common carrier after the conclusion of the war, and that its Euro-
pean agencies were maintained throughout the war period even
though thev could not be contacted. It was further testified that
Black Diamond deemed it advisable to sell its vessels because they
were over twenty years old and it looked as if the war would last for
some time. New and faster vessels were to be purchased after the
war. .\ manifestation of the intention to resume common carrier
activities was the application filed by eomplainant with the Com-
mission on May 7. 1945, for an operating-differential subsidy under
Title VI of the Merchant Marine Act, 1936, whereby complainant
offered to purchase seven vessels with an initial payment of $3,000,000
thereon. Although the application was denied, in no sense can this
detract from complainant’s avowed purpose to operate as a common
carrier.

Respondents urge that a finding that complainant is a common car-
rier would be contrary to our ruling in Agreement No. 7620, 2 U. 8.
M. C. 749, wherein it was determined that Kerr Steamship Co., Inc.,
was not a common carrier in the United States Gulf-Atlantic/India,
Cevlon. and Burma trade. That case, however, primarily concerned
the question of Kerr's method of operation in its relation to the public,
not whether Kerr was anthorized to operate as a common carrier under
its corporate powers. The testimony in that proceeding was to the
effect that after the return of shipping to private operation at the
conclusion of the war, Kerr was to operate as it had in the past,
namely. as an agent and not as a common carrier. In the present
case, however, complainant’s predecessors were common carriers from
1931 until 1940, when war conditions effectively stopped such opera-
tion. Complainant merely seeks to take up where its predecessors
Teft off.

At the time of the hearing in the present proceedings complainant
was acting as agent of its Government, a situation common to all
operators of the United Nations. It was not until the Government
commenced to return vessels to their owners npon the termination of
the United Maritime Authority pool on March 2, 1946, that com-
plainant would have been in a position to engage in common carrier
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activities., From the records it is clear that complainant has the back-
ground, the experience, the personnel, and the financial ability, to
engage in common carrier activities. The conferences do not chal-
lenge complainant’s good faith in its statements that it intends to so
operate. Respondents contend that complainant is not eligible for
admission to membership, however, because Article 7 of Agreement
No. 7000 and Article 9 of Agreement No. 4490 restrict adinission to
persons, firms, or corporations engaged in operating vessels regularly
in the trade. Under such a provision applicant’s ability and proven
intention to serve the trade are insufficient. In the past fifteen months
we have not approved any agreement which restricted admission to
carriers operating regularly in the trade. Such a provision would re-
quire an applicant who is willing and able to operate as a common
carrier to do so for an appreciable period of time, probably at a loss,
before qualifying for admission. We conclude that the provision
under consideration is unjustly discriminatory and unfair as between
carriers and operates to the detriment of the commerce of the United
States. A proper clause for the admission of new members, in line
with the clause insisted upon by us in new agreements submitted for
our approval, would be somewhat as follows:

Any common carrier by water ag defined in section 1 of the Shipping Act, 1948,
a3 amended, who has been regularly engaged as such ¢vmmon carrier in the
trade covered by this agreement, or who furnishes evidence of zbility and in-
tention in good faith to institute and maintain a regular service between ports
witbin tbe scope of this ggreement, may hereafter become a party to this agree-
menthy * * »

Respondents maintain that we have no power to order a change
in the conference agreements because they have been approved by us
and action has been taken under them by the conferences. The same
argument was advanced in the Phelps case, above, but we said:

Defendants’ position now, as at the time the application was declined, is that
complainant is not engaged in operating a regular service, They state that they
dealt with the question of regular service in good faith; that this question was
one for their sole determination under the conference agreement; and that,
there being no lack of good faith, their decision, notwithstanding that com-
pluinant or anybody else might think it incorrect, i3 not subject to third party
reversil or revision. This contention may be nnswered by poioting out that the
conference ngreement may continue in effect only so long as it has the approval
of this Commission. If, because of defendants’ interpretation or application of
its terms or for any otlier reason, it is found to be unjustly discriminatory or
unfair as between carriers, shippers, exporters, importers, or ports, or between
exporters, or to operate to the detriment of the commerce of the United States,
or to be in violation of the Shipping Act, 1916, we may disapprove, cancel, or
modify it.
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Application for admission to North Atlantic Continental Freight
Conference was made by letter dated August 28, 1945, but no informa-
tion as to the conference's action thereon was received until the letter
of November 30, 1945, which advised merely that the application
“was not approved.” As respondents produced no witnesses at the
hearing, no reason appears for the length of time taken to notify com-
plainant. In respondents’ exceptions it was suggested that the delay
was incident to the war. Prompt action on the application was im-
portant to complainant and failure of the conference to act more
expeditiously in the matter was inexcusable. Furthermore, since
Agreement No. 4490 provides that admission shall not be denied except
for just and reasonable cause, complainant was entitled to know the
reason or reasons for the denial of the application. Seas Shipping Co.
v. American South African Line, Inc., et al.,1 U. 8. 8. B. B. 568.

Upon the records in these proceedings we find: (1) that the pro-
visions of the conference agreements limiting admission to persons,
firms, or corporations engaged in operating vessels regularly in the
respective trades, are unjustly discriminatory and unfair as between
carriers, and are detrimental to the commerce of the United States, in
contravention of section 15 of the Shipping Act, 1916; (2) that the
delay of respondents in No. 643 in acting upon complainant’s appli-
cation for admission was unjustified, and that reasons for the denial
of the application should have been given; (3) that complainant is
entitled to full and equal membership in the conferences, and that
respondents’ refusal to admit complainant to conference membership
was unjustly discriminatory and unfair as between complainant and
respondents, and subjected complainant to undue prejudice and dis-
advantage, in violation of section 16 of the Act and in contravention
of section 15 thereof. No violation of section 14 or of section 17 of
the Act has been shown.

Respondents will be allowed 30 days within which to admit com-
plainant to full and equal membership in the respective conferences,
and within which to modify Article 7 of Agreement No. 7000 and
Article 9 of Agreement No. 4490 to remove the restriction therein
which we have found to be unlawful, failing either of which con-
sideration will be given to the issuance of an order disapproving the
respective agreements.

By the United States Maritime Commission.

[sEaL] (Sgd.) A.J. WnLriaws,

Secretary.

Washington, D. C., May 28, 1946.
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No. 639

Status oF CarLoapers aND UNLOADEERS

Submitted April 16, 1946. Decided May 31, 1946

Stevedorlng companies, terminal operators, and other contractors engaged in
carloading and unloading of water-horne trafic at San Francisco piers are
“other persons” subject to Shipping Act, 1916,

Approval of agreement among such “other persons” and common carriers by water
to fix and regulate rates, etc., pursuant to section 15 of Shipping Act, with-
held pending certain revisions.

Basis of rates proposed by respondents as interim adjustment under such agree-
ment approved upon condition that they refund chiarges subsequently found
by Commission to be unfair or unreasonable.

Present rates and any basis lower than iunterim adjustment found noncompen-
satory, burdensome upon other services, and detrimental to commerce.
Certain water carrier respondents are sublect exclusively to Intersinte Commerce
Act, and therefore are not proper parties to agreement under section 33 of

Shipping Act,

Appoval by Commission of an agreement pursuant to section 15 of Shipping Act,
constifutes complete occupancy by Federal goverument of field of regulation
of snbject water carriers and “other persons” parties to such agreement,

Joseph J. Geary for respondents.

Herbert Cameron for American Potash and Chemical Corporation,
Johns-Manville Corporation, and Chilean Nitrate Sales Corporation,
Charles A. Rummel and Edson Abel for California Farm DBureau
Federation, Irving F. Lyons for Canners League of California, John
B. Harman, Eugene T. Rendler, and C. O. Burgin for Director of
Office of War Mobilization and Reconversion and Administrator of
Office of Price Administration, &. F. Akern and H. €. Dunlap for
Dried Fruit Association of California, Elinor Kahn and T. C. Kreps
for International Longshoremen’s and Warehousemen’s Union, Fugene
A. Read for Oakland Chamber of Commerce, James A. Keller for
Pacific Coast Cement Institute, Thomas K, McCarthy for Permanente
Cement Company, Walter A. Rokde for San Franciscoe Chamber of
Commerce, Charles W. Bucy, James K. Knudson, and Harry C. Bur-
nett for United States Department of Agriculture, 2. F. AAern for
Rosenberg Bros. & Company, and F. P. Kensinger for Western Can
Company and Pacific Coast Coffee Association, interveners.
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B. K. Hunter for Board of State Harbor Commissioners for San
Francisco Harbor, L. H. Stewart for California Cotton Oil Corpora-
tion, Robert €. Neill for California Fruit Growers Exchange, JoAn
G. Breslin for California & Hawaiian Sugar Refining Corporation,
Everett C. McKeage and John M. Gregory for California Railroad
Commission, S, 7. Dickey for Castle & Cooke, Ltd., H. A. Lincoln and
Joseph E. Collinsg for Fibreboard Products, Inec., George 8. Beach for
Libby, McNeill & Libby, B. D. Sangster for Los Angeles Chamber of
Commerce, Thomas R. Speakman for Owens-Iilinois Glass Company,
H. L. Burdick for Pacific Chemical & Fertilizer Company, L. P.
Matthews for Poultry Producers, and James L. Roney for S & W
Fine Foods, Inc.

John B. Jago for the Commission.

Rerort or THE CoMMIssION

By te CoMMIsSION

Exceptions were filed to the examiner's report by certain inter-
veners, but oral argument was not requested. The findings recom-
mended by the examiner are adopted herein.

This investigation was ordered to determine whether approval
should be given to a rate-fixing agreement submitted by respondents,
who are members of San Francisco Bay Carloading Conference. The
central issue is whether respondents are within the coverage of the
Shipping Act, 1916, as amended. If so, are their proposed rates fair,
nondiscriminatory, and otherwise acceptable under section 15 of that
Act??

The car service involved is accorded water-borne traffic at piers of
the Board of State Harbor Commissioners for San Francisco Harbor,
These piers, which are served by the Board’s belt railroad, are assigned
on 2 month-to-month basis to steamship companies or terminal opera-
tors who act.as their agents.

1The main question ia wether the non-common ecarrier respondents are within the defl-
nition of “other personsa” contained in section 1 of the Act, which reads: “The term ‘other
person gubfect to this act’ means any person not included in the term ‘cuommon’ earrier
by water', carrying on the business of forwarding or furnishing wharfage, dock, ware-
house, or other terminal facililies in ronnection with a common carrier by water'. (Em-
phasis added.)

1 Section 15 requires the flllng, among other things, of every agreement between com-
mon carrlers by water and ““other persons” fixing rates, controlling competition, ete.
The Commission “may by order dlsapprove, cancel, or modify any agreement, or any
modification or cancellatfon thereof, whether or not previously approved by it, that it
finds to be unjustly discriminatory or unfair as between carriers, shippers, exporters, im-
porters, or ports, or between exporters from the United States and their foreignm com-
petitors, or to operate to the detriment of the commerce of the United States, or to be in
violation of thla Aect, and shall approve all other agreements, modifications, or can-
cellations.”
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Four of respondents are common carriers by water;* two,* which
are affiliated with common carriers by water, and three others® are
terminal operators. All of the foregoing except W, R. Grace & Com-
pany have pier assignments. Of the remaining respondents, who hold
no pier assignments, twelve are contracting stevedores* and seven are
so-called “independent” carloaders and unlonders.” Representatives
of government, shipper, and labor interests intervened at the hearing.?

These are found to be the facts concerning the question whether re-
spondents furnish “terminal facilities in connection with a common
carrier by water”:

Before carload freight moves to the piers, it must be booked for
shipment with the steamship company. After cars arrive at the rail-
road “break up” yard at the port, the steamship company or terminal
operator orders them placed on the belt railroad, thence spotted as
needed on the pier tracks for unloading.® As the car is unloaded a
representative of the steamship company or terminal operator records
the broken car seal, checks and pile-tags the cargo, designates where
it is to be placed on dock, and receipts for the cargo to the railroad.
The cargo is transferred from car to “place of rest” on dock by a gang
of eight to ten car unloaders, using two-wheel hand trucks—sometimes
four-wheel trucks—or in the case of palletized cargo, by powered lift
trucks. Occasionally, cargo is transferred across the dock to ship for
immediate loading. The foregoing operation constitutes indirect car
unloading.

¥ Grace Line, Inc., Luckenback Steamshlp Company, Inc., Pope & Talbot, Inc, {McCor-
mick Steamship Co. Divizion), J. (. Strittmatter, doing business as Consolidated Steam-
ehlp Companles, No rate change can be made without consent of 75 percent of water
carrter members,

4+W. R, Grace & Co., Matson Terminals, Inc.

¢ Ocean Terminals, Pacliic-Orienta]l Terminal Company, Pacific Ports Service Corporatlon,

*Arrow Stevedore Company, Associnted Banolng Company, Callfornia Stevedore &
Ballast Co., Flood Brothers, Inc., H, Gerland, doing business as General Stevedare & Ballast
Company, Jones Btevedoring Comnany, Marine Terminalas Corporation, Mitchell Stevedoring
Company, Chas. deB, Haseltine, uslng business as Pacific Stevedoring & Ballastlng Com-
pany, Sen Francisco Stevedoring Company, Schirmer Stevedoring Company, Ltd.,, Sea-
board Stevedoring Corporation.

¥ Bear & Garrigues, Burton, Partland & Company, A. Forx, dofag business as Distributors*
Warehogse Company, Paul Hartmen, dolog business ps Paul Hartman Company, Haslett
Warehouse Company, MacNichel & Company, Western Terminal Company.

® Amerlcan Potash and Chemical Corporation, Johns-Manville Corporation, Chilean
Nitrate Sales Corporation, Californla Farm Bureau Federation, Cannerg League of Call-
fornia, Director of Office of War Mobillzation and Reconversion, Administrator of Office
of Price Adminlstration, Dried Fruit Arsoclatlon of Callfornia, International Longshore-
mer’s and Warehousemen's Unlon, Oakland Chamber of Commerce, Pacific Coast Cement
Ingtitute, Permanente Cement Company, San Franclsco Chamber pf Commerce, United
States Department of Agriculture, Rosenberg Bros. & Company, Western Can Company,
Pacific Const Coffee Agmociatiomn,

* Cars may be ordered by the car unloader, but subject to approval and control of the
steamshlp company or terminal operator. In certaln instances, the carloader alse checks
the cargo and prepares bills of lading.
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Direct car unloading is accomplished by spotting an open-top car
alongside ship and using ship’s gear to hoist the cargo directly from
car into the hold. (This, as well as the transfer of cargo from “plice
of rest” to ship, is a stevedoring operation.) Carloading is essentially
the reverse of the above-described direct and indirect car-unloading
operation. Most of respondents perform stevedoring, and direct and
indirect work. However, the “independents” perform only indirect
work and accessorial services such as weighing and strapping.

The shifting of cars back and forth interferes with the loading and
unloading of ship and car and consequently necessitates close and
continuous cooperation between respondents and steamship represen-
tatives to expedite ship’s sailing and to prevent chaos on the dock.
Any car demurrage, track storage charges, or extra switching cherges
for respotting or setting car back is for aceount of the steamship com-
pany or terminal operator, The steamship company also assumes
cost of the difference between overtime and straight-time wage rates
when overtime is worked for its convenience. However, the transpor-
tation rates of water carriers, except those in the coastwise trade,
include no allowance for car-servicing work.

The railroads perform no car-servicing work on carload freight at
the piers. Ordinerily, the obligation to load or unload carload freight
is upon the shipper. Pennsylvenia Railroad Co.v. Kittanning Iron &
Steel Mfg. Co. (1920}, 253 U. S. 319, 323. However, the railroads, for
competitive reasons, absorb all or a part of car-servicing costs—on
traffic originating east of the Rocky Mountains for shipment on
through export bill of lading, and on certain local traffic originating
west thereof.

Respondents observe uniform car-servicing rates contained in tariffs
filed with the California Railroad Commission. Matson files sepa-
rately, Luckenbach files for information purposes only, and W. R.
Grace & Co. hasno tariff on file, The others, except Grace Line, which
performs no car service, are parties to a tariff filed initially in 1933
by the San Francisco Bay Cerloading Conference.® However, after
submittal of the proposed agreement (No. 7544) to the Maritime
Commission, the conference attempted to amend, by supplement, its
California Railroad Commission tariff to apply only to intrastate
commerce. This supplement was rejected by the California Com-
mission on the ground that in the absence of effective Federal control
of car-service rates, the State has power to regulate respondents’ rates
on commodities handled in interstate, foreign, and off-shore commerce.

The jurisdictional question. The first obstacle to the jurisdiction of
the Maritime Commission over respondents is section 33 of the Ship-

®C. R. C. No., 4 1, P, Williams, Agent. A tarlff covering accessorial services, such as
welghing, etc., 18 elso filed with the California Commission by the “Independent” carloaders.
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ping Act. It provides that the Maritime Commission cannot exercise
concurrent jurisdiction over any matter within the power and jurisdic-
tion of the Interstate Commerce Commission,

Car-servicing work is within such power and jurisdiction (1) when
performed by a rail or water carrier subject to the Interstate Com-
merce Act because “transportation” as defined in that Act embraces
carloading (Railread Retirement Board v. Dugquesne Warehouse Co.
(1946) 66 S. Ct. 238) ; and (2) when livestock is loaded or unloaded
by public stockyards, by virtue of section 15 (5) of that Act. Union
Stock Yard and Transit Company v. United States (1939), 308 U. S.
213, Also within such control is the matter of absorptions or allow-
ances of carloading charges made by subject carriers. Under no other
circumstances does the Interstate Commerce Act appear to apply to
the business of car servicing. Indeen, the Interstate Commerce Com-
mission has repeatedly refused to assert further jurisdiction. Cf.
Wharfage Handling and Storage Charges at Municipal Terminals
(1920), 59 1. C. C. 488; Handling Charges at Louisiana Ports (1921},
611. C. C. 379; Livestock Loaded and Unloaded ot Chicago (1935}, 213
1. C. C. 330; Jacksonville Port Association v. Alabama etc. Railroad,
%631 C.C. 1112 '

The line-haul rail carriers serving San Francisco do not perform
any car-servicing work; nor do they own or control the piers or
respondents. Clearly, respondents are not “common carriers * * *
wholly by railroad” as defined in the Interstate Commerce Act. The
next question is whether respondents are “commeon carriers by water”
subject to the Interstate Commerce Act. Luckenbach and Stritt-
matter, as will appear below, are such carriers. Grace Line and Pope
& Talbot operate vessels in foreign commerce and to Puerto Rico,
respectively, and are not subject to the Interstate Commerce Act as to
such operations. The remaining respondents, if they are “other per-
sons”, are not “common carriers by water” subject to the Interstate
Commerce Act because the repealing provisions of the Transportation
Act of 1940 ** preserved the jurisdiction of the Maritime Commission
over “other persons”, Status of Wharfingers (1941),251 1. C. C, 613.

nin B9 I. C. C 488, the Interstate Commerce Commission found that a municipal water
terminal was not a common carrier gubject to the Interstate Commerce Act and ordered
its handling and storage charges stricken from the files of the Commission. In 81 L C. C.
379, that Commisslon, in anthorizing rail carriers to increase handllng charges at New
Orieanx, pointed out that lower contraoct rates of certain private contractors were avallable
to carrlers and shippers. In 213 I. C. C. 330, the Commligsion eaid: “We do not entertain
the view that every terminal agency, performing for the rallroads some gervice falllng
within the definitlon of ‘transportation’ contalned In Section 1 {(3) could, or should, be
held to be & common carrier Bubject to the act.”

1 Seetion 320 {b) {3) of the Trans[ortation Act of 1940 provides that nothing in the
repealing provision shall be construed to Tepeal “the provisions of the Shipping Act, 1916,
ag amended, insofar as such Act provides for the regulatlon of persons included within the
term ‘other person subject to this Aet’, as definmed in such Act.”
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Thus, if the above assumption as to “other persons” is correct, thers
is no question of an overlap in the jurisdiction of the two Commissions,
except as to Luckenbach and Strittmatter.

Luckenbach and Strittmatter are “common carriers by water”
subject to the Interstate Commerce Act. Their counsel contend, how-
ever, that both are subject to the Shipping Act, (1) in so far as Luck-
enbach transships foreign cargo from New York to San Francisco,
and (2) because Strittmatter has filed an application with the Inter-
state Commerce Commission to transfer his common carrier rights
to Olympic Steamship Company and proposes to continue thereafter
to engage solely in terminal operations. This contention overlooks the
fact that transshipped cargo moving between United States ports is
subject to section 302 (i) (3) of the Interstate Commerce Act. Stritt-
matter has not shown that his carloading activities are in connection
with commerce other than interstate. Section 320 (a) of the Interstate
Commerce Act expressly repeals section 15 of the Shipping Act in so
far as it provides for making agreements reIating to transportation
subject to the former Act.

The California Railroad Commission has assumed jurisdiction over
the car-servicing activities of respondents and other carloaders under
the State utilities act, which grants such power to the extent it does
not encroach upon Federal authority.®* Parkersburg & Ohio River
Transporiation Co.v. City of Parkersburg (1883),107 U. S. 691. The
question therefore is: If respondents are proper parties to a section 15
agreement and the Commission approves such agreement, has it
occupied the field of activity here under discussion{

To the suggestion of counsel for the California Commission—that
the case of Californiz and Oakland v. United States (1944}, 320 U. S.
577, fails to recognize Federal occupancy of this field—it is sufficient
to say that that case did not involve section 15 of the Shipping Act.
Wea must look to that section to find the extent of the powers of the
Maritime Commission in this proceeding. When carriers or “other
persons” undertake, by agreement, to iz or regulate rates, control com-
petition and so on, there must be performed a series of acts under the
statute. (1) They must file the agreement with the Commission. (2)
The Commission must determine, among other things, whether such
agreement is unjustly discriminatory or unfair as between carriers,
shippers, or ports, or is detrimental to commerce, or whether it is in
violation of the Shipping Act. (3) Upon favorable findings, the
Commission must approve the agreement ; otherwise it must disapprove
the agreement. The rates must conform to the standards set forth in

u 300 Publie Otilitles Aet of the Stats of California, gections 2 (1), 2 {dd), 82a, 84.
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the agreement itself, The agreement here is explicit in providing for
the establishment and maintenance of jus¢ and reasonable rates.
Finally, the Commission must modify or cancel an approved agreement
when such agreement or action taken thereunder contravenes the
purposes of section 15,

Thus, it is apparent that while the agreement is operative, the Com-
mission has plenary power to control, among things, the fixing and
regulation of rates and practices of the agreeing parties. Therefore,
approval of the sgreement would constitute automatic and complete
occupancy of the field of activity here involved by the Federal govern-
ment,

The remaining and crucial question is whether the non-carrier
respondents are “other persons,” i. e., do they furnish “dock” or “other
terminal facilities in connection with a common carrier by water.”

As stated, carloaders furnish hand trucks, flat top trucks, lift trucks,
and the labor required to operate such equipment. Platforms for
vnloading livestock are terminal facilities, Union Stock Yard case,
supra. A switch engine with its crew and equipment are transporta-
tion facilities, Nekoosa-Edwards v. Minneapolis et al., By. Co., 259
N.W.618. Likewise, teachers are educational facilities, State v. Cave
(1898), 52 Pac. 200. Facilities, when “specifically applied to carriers,
(means) everything necessary for the * * * safety and prompt
transportation of freight.” 35 Corpus Juris Secundum 383, Ter-
minal facilities have been defined as “All those arrangements, mechan-
ical and engineering, which make an easy transfer of passengers and
goods at either end of a stage of transportation service.” Port termi-
nal facilities embrace “handling equipment.” Eddington’s “Glossary
of Shipbuilding and Outfitting Terms,” pages 288, 107. “Handling”
covers carloading and unloading ( Wharfage Charges at Atlantic and
Gulf Ports, 157 1. C. C. 663, 672) and handling and delivery practices
of “other persons” are subject to the authority of the Commission under
section 17 of the Shipping Act. Clearly, therefore, the equipment and
labor furnished by respondents constitutes “terminal facilities.”

An “other person” may be in connection with a water carrier without
being affiliated with, controlled by, or in a continuing contractual
relationship with such carrier. United States v. American Union
T'ransport, Ine., et al., No. 44, October Term, Supreme Court, 1945.
That case, holding that freight forwarders are “other persons,” and
decided since the hearing (February 25, 1946), holds that the relation-
ship or “connection” with the carrier illustrated by the Californiz and
Qakland case, supra, is sufficient. In the latter case the Court said:
And whatever may be the limitations implied by the phrase “in connection with

a common carrier by water” *® * * there can be no doubt that wharf storage
2U0.5. M. C.
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facllities provided at ship’s side for cargo which has been unloaded from water
carriers are subject to regulation by the (Maritime) Commission,

* L L] L] L] - -
Finding a wrong which it ig duty-bound to remedy, the Mgritime Commission
* * * may, within the general framework of the Shipping Act, fashion the
tools for so doing. ,

One of the tools fashioned by the Commission and approved by the
Court in that case was a “handling” or receiving and delivery charge
prescribed to cover, among other things, the cost of extra handling,
high piling, and delivery of cargo to consignee from storage. Prac-
tices, etc. of San Francisco Bay Avea Terminals (1941),2 U. 8. M. C.
588. There is no essential difference between the physical operation of
providing whar{ storage services and indirect carloading and unload-
ing services. In the former, the movement is from “place of rest” to
storage, thence to consignee; and in the latter, between car and “place
of rest.” The same handling facilities are used in both operations.
If anything, indirect car-servicing work is more directly and inti-
mately connected with the water carrier than the service of wharf
storage. Certainly this is the fact as to direct car work where the
operation is at once stevedoring and car service. The record here
" emphasizes the close physical and business relation between water car-
rier and carloader. The carloaders who do not have pier assignments
cannot operate on the piers without the consent of the assignee, 1. e.
the steamship company or its agent. The operations of carloaders are
directed and controlled largely by steamship interests, as, for instance,
the ordering and spotting of cars and checking and placement of
cargo. Carloading charges, to a considerahle extent, are assessed
against the water carrier, such as lift truck rental and overtime costs
when incurred for the convenience of the ship. Hence, if wharf stor-
age is “connected” with the carrier, so is carloading and unloading.

The Supreme Court in the American Union case was not so much
concerned with the details of the “connection” as it was with the place
of “other persons” in the broad scheme and policy of the Shipping Act.
Sweeping away any lingering doubts as to the meaning of “other per-
sons,” the Court defines the term at length and in broad and compre-
hensive language:

* " - . L » -

We think (forwarders} are within the coverage of Section 1. This conclu-
sion is required not only by the broad and literal wording of the deflnition but
also to make effective the scheme of regulation the statute established and by
constderations of policy implicit in that scheme, a8 well g3 by the legislative his-
tory and the decision in California v. United Statfes, and City of Oakland v. United
Bates, 320 U. 8. 57

These “other persons” who are admittedly covered by the Act are
subject to regulation under section 17 as to their practices in connec-

20.8.M.C.
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tion with the receiving, delivering, and handling (including carload-
ing) of property. Whether or not the particular cargo handlers here
involyved should be treated differently from a regulatory standpoint is
answered by the Court as follows:

The language (defining “other person”} is broad and gemeral, No intent is
suggested to classify forwarders, covering some but not others, just as none
appears to divide persons “furnishing twharfage, dock, warehouse, or other
terminal facilities” into regulated and unregulated groups, {[Italics supplied.]

The Court, in reviewing the regulatory scheme and policy of the
Act, pointed out that forwarders are in position to enter into agree-
ments with carriers contrary to the policy of section 15, and to commit
or induce discriminations forbidden by section 16, They are inti.
mately connected with receiving, handling, and delivering of property,
the practices as to which must be just and reasonable under section 17;
and they have access to confidential shipping information, the dis-
closure of which is forbidden by section 20. Carloaders, perhaps as
much as forwarders, are favorably placed to bring about these forbid-
den practices which the Act contemplates shall be subject to regula-
tion. Carloaders are as likely to perpetrate the evils prohibited by the
Act as any of the “other persons” admittedly covered by the Act.

In discussing the legislative history of the Act the Court stated :
When dealing with the breadth of the term “other person subject to the Act” he
(manager of bill}) sald: “Hence, if thls board * * * effectually regulates
water carriers, it must also have supervision of all those incidental fecilities
connected with the main carriers * * *" Certainly this language 1z not in-
dicative of intent to give a narrowly restricted scope to the definitlon’s coverage.
Quite the opposite is its effect. (Emphasis supplied.)

. L ] L] L] [ ] L ] L)
These eliminated persons (engaged in ferrying, towing, transfer and lighterage)
were included originally, along with forwarders and others, not simply to reach
affilintes of carriers, but broadly to provide “for equal treatment to all shippers
and water carriers by transfer and lighterage concerns when forming e link in
interstate or foreign commerce.” Nothing in the hearings, the commities re-
ports, or the debates *® * * guggests either an original intention to restrict
to carrier affiliates the coverage of forwarders or other furnishers of terminal
or “link” service or a later intention to change the initial broad coverage by so
restricting it. * * * The original congressionai purpose clearly was to reach
all who carry on the specified activities * * *® That purpose remained un-
altered * * *,

What has been said disposes of the contention of counsel for the
San Francisco Chamber of Commerce and others, that carloading is
not in connection with a water carrier. Such contention is based on
the fact that (1) car service is necessary to the completion or com-
mencement of rail transportation, (2) the service is paid for by the
shipper or rail carrier, and (3) the water carrier does not ordinarily
absorb carloading costs, nor does it assume liability for the cargo be-

2U.8.M.C.
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tween car and “place of rest” on dock. Obviously, any terminal or
“link” service, broadly speaking, is in connection with both carriers
interchanging the traffic. But the incidental connection with a rail
carrier cannot be urged to defeat the purpose of the Act as to “link”
service, namely, “to reach all who carry on the specified activities.”
American Union case, supra.

To sum up, two of respondents, Luckenbach and Strittmatter, ure
common carriers by water subject exclusively to the lnterstate Com-
merce Act. The remaining respondents are either common carriers
by water or “other persons” subject to the Shipping Act, and their
car-servicing rates and practices here involved are subject to the ex-
clusive jurisdiction of the Maritime Commission when fixed and estab-
lished under a section 15 agreement.

The rate level. This proceeding stems directly from the termina-
tion by War Shipping Administration of an emergency subsidy granted
certain respondents during the war. They were paid cost plus a fixed
fee of ten cents a ton. In turn, they credited to War Shipping revenue
received from shippers who were charged existing rates which have
been in effect since 1941,

The proposed tariff represents an over-all increase of about 47 per-
cent over present rates to compensate higher postwar operating costs.
However, during this proceeding respondents proposed a 3314 percent
increase (hereinafter called alternative basis) which would correspond
with (1) rates now applied by War Shipping at San Francisco on
intercoastal cargo,™ and (2) rates recently approved by the California
Railroad Commission for application by other terminal operators in
the Bay area,® The proposed commodity rates—not the alternative
basis—represent estimated cost of handling the particular commodity
divided by tonnage handled. These costs are for direct labor, taxes
and insurance, overhead, and profit’® Costs were derived by respond-

u Respondents propose to adept, nntll February 1, 1947, War Shipping Adminiatration
Car Bervice Tariff 1-A, I. C. C. No. 1, which became effective November 15, 1843, and
whick represents 8 3314 percent Increase over Willlams €. R. C. Taclff 1-A, effective
November 1, 1841,

15 These terminalg, at Oakland, Alameda, Richmond, and San Franclsco, were granted an
incrense of 20 percent whith, ndded to an increame of ahout 10 percent granted 1n 1942,
would approximate 33% percent of Willlams C. R. C. Tariff 1-A, (See Application No.
27142 of H, C. Cantelow, Agent,}

W The factors used were stralght-time labor costs for au 8-hour day or $3; 8 percent
for unemployment {nsurance, compensstion insurnnce, and social security taxea; 1214 per-
cent of the total of the foregelug ltems for overtime because the last 2 hours of the 8-hour
day represent overtime nt $1.50 per hour ; the percentage for taxes and insyrance applicable
to overtime and 14 cents per ton for overhead. Four and one-half percent of the com-
posite total of the foregoing was added for profit.

An N. O. 8. rate applies on commodities not named, on commoditles named where
upusual conditions of shipping “preclude the performance of guch services at rates
named”, and on bulky freight. Any increase or decrease In man-hour wages antamailcally
{ncreases or decreases the N, O, S. rate, When a palletized operation s performed a
differential and Iift truck rental 18 added,
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ents from data submitted to War Shipping upon which it made dis-
bursements to subsidized operators and covers the period July 1, 1944,
to March 31, 1945, Tonnage involved was 250,000 tons unloaded by
six operators,'” and 90,000 tons loaded by five operators.®

‘We need not dwell upon the obvious imperfections of the proposed
tariff and its factual foundation. Many abnormal traffic conditions
obtained during the period chosen such as pier congestion with at-
tendant uneconomical handling of cargo, and the unusual nature,
volume, and direction of wartime traflic. The operations of six re-
spondents are assumed to be representative of the other twenty-two,
notwithstanding some of the latter, the “independents,” have no
overtime factor in their work day; and few carloaders would have
an overhead factor comparable with that of such large organizations
as Grace, Luckenbach, and Matson, which engage in various other
activities. No study was made of direct car servicing costs and no
justification was offered for the 414 percent profit factor. Further-
more, none of the conventional rate making factors except cost was
considered, such as earnings and the value, volume, and shipping
characteristics of the commodities and the competition affecting them.
Numerous commodities are omitted in the new tariff and previously
existing commodity groupings are ignored resulting in disruption
of the relation between commodities and many sharp increases. {See
Appendix}.

Counsel for respondents, recognizing some of these deficiencies,
advanced the alternative (3314 percent) proposal. The presiding ex-
sminer notified all parties of record of the terms of this proposal and
the date on which any objections thereto would be heard. Many in-
terveners expressed no objection to the proposal as an interim adjust-
ment and others were noncommittal. A representative of the Depart-
ment of Agriculture thought that 20 percent was sufficient. The
cement interests contended that the present rate on cement should not
be increased more than 10 percent for direct, and 11 percent for in-
direct, work as authorized by the Office of Price Administration in
August 1945, prior to the hearing herein.

A witness for the cement industry offered evidence to show, among
other things, (1) the healthy financial condition of certain respond-
ents, notably Grace, Matson, and Pope & Talbot; (2) rates, lower
than those proposed, in effect at competitive Atlantic and Gulf ports;
(3) a comparison with proposed rates on commodities of greater
value than cement, such as flour and sugar (see Appendix), and (4)
that costs of Grace and Luckenbach justify increases of not more
than 10 and 11 percent.

W Strittmatter, California Stevedors, Grace, Matson, Luckenbach, and Marine,
M Strittmatter, Orace, Luckenbech, Pacific Ports, and Western Termingl,
2U.8. M. C,
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The financial evidence is fragmentary and gives no adequate pic-
ture of the financial condition of respondents as a whole, The lower
rates existing at competitive ports, while bearing upon the general
question of a shipper’s ability to do business at the proposed rates,
afford no useful standard of reasonableness without evidence as to
the conditions and circumstances surrounding their establishment.
Finally, the witness apparently singled out operators with the lowest
costs for his cost comparisons. His allegations of freight and termi-
nal rate discrimination, as between California ports and Atlantic-
Gulf ports, by Matson Navigation Company, which is not a respond-
ent, and by Grace Line, which performs no car-servicing work, are
beyond the scope of this proceeding. Despite all this, however, his
testimony indicates the need for a careful analysis of car-servicing
costs over 4 test period to determine proper rates.

The witness for Department of Agriculture computed labor costs
on a straight-time basis only, allowing nothing for the 2-hour over-
time factor.® The actual increase in labor cost, not compensated
by tariff increases, is 30 percent. This is the difference between the
90-cent wage rate granted in 1941 (which was translated into the
tariff) and the rate of $1.05 recently made retroactive to October 1,
19442 The wages of longshoremen, who perform direct car-servicing
work, have increased in the same proportion.

A rate consultant for War Shipping, who had previously worked
out a tarriff designed to replace the subsidy arrangement with car-
loaders, testified:

Y developed that * * * to break even * * * the increase would neces-
sarily need to be 47 percent without allowing anything for the two bours over-
time, or anything for profit.

A witness from Office of Price Administration showed, as to Mat-
son’s indirect car-servicing operations, that an increase of 34 percent
was required to allow compensatory rates on 20 representative com-
modities. This percentage reflects the increase in direct labor and
other operating costs since 1940.%

The alternative (33L4 percent) basis is somewhat lower generally
than rates calculated under the Edwards-Differding formula, which

8 He computed the increase in overhead as 2,35 percent and added an increase in Iabor
wapges of 17.8 percent, L e., from 85 cents to $1.00.

2 A rate of $1.05 for 8 hours plus $1.575 for 2 hours overtlme averagea $1.18 an hour,
This is 30.1 percent greater than 90 cents. (As a result of negotiations in progress at time
of hearing, a recent award of §1.37 per hour was recommended, which would result In an
increase of approximately 52 percent over the 1941 wage level,)

21 He assumed the 1940 rates reflected adequate profit end overhead. Therefore, in order
to obtain 1940 direct labor costs, he deducted from 1840 rates 414 percent for profit and
13.34 percent for overhead as determined by War Shipping Administration. The re-
mainder was Increased by 1234 percent to reflect two hours overtime. The resuit was
subtracted from 1644 direct labor cosets, the difference representing the increase.
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was derived from a comprehensive report submitted by members of
the staff of the California Railroad Commission in Case No. 4090, a
general investigation of marine terminal problems in the San Fran-
cisco Bay area. 40 Calif, R. R. Comm. Decisions 107; 2 U. S, M. C.
588, 320 U. S. 577, supra.

Unremunerative and noncompensatory rates are detrimental to the
commerce of the United States. Seas Shipping Co. v. American
South African Line, et al.,,1U. 8. 8. B. B. 568. Upeon this record we
conclude that the present rates, which have been in effect since 1941,
are noncompensatory and are burdensome upon other services which
are performed by respondents. Any tariff of rates less than a general
3314 percent increase over present rates would be noncompensatory
and detrimental to commerce within the meaning of section 15 of the
Shipping Act, 1916.

FINDINGS

We find:

(1) That non-carrier respondents (see footnotes 4, 5, 6, and 7)
are “other persons” subject to the Shipping Act, 1916.

(2) That Luckenbach and Strittmatter are not subject to the
Shipping Act, and that such carriers, and Grace Line, are not proper
parties to Agreement No. T544.

{3) That Agreement No. 7544 should be approved, subject to the
conditions in finding (4) below.

(4) That the proposed rates submitted with the agreement and
contained in J. P. Williams Tariff No. 1, M. C. No. 1, as amended at
the hearing (Exhibit 25), have not been justified; but that the alterna-
tive basis, as contained in War Shipping Administration Car Serv-
icing Tariff 1-A, L. C. C. No. 1 {Exhibit 13), has been justified as
an interim basis pending an analysis of actual costs of car-service
work by the Commission for the purpose of determining proper rates.
Approval of the said agreement and alternative basis will be condi-
tioned upon an undertaking by respondents to refund by way of
reparation any unfair or unreasonable charges determined by the
Commission to result from establishment of such alternative basis,

(5) That the present rates are noncompensatory and burden
other services which are performed by respondents; that such rates
are detrimental to commerce within the meaning of section 15 of the
Shipping Act, 1916; and that any tariff of rates less than the alter-
native basis herein approved would be noncompensatory and detri-
mental to commerce. This finding is without prejudice to any subse-
quent finding as to individual rates made under the conditions set
forth in finding (4).

IT.8ALC
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(6) That section 6 of Agreement No. 7544, providing that no
change shall be made affecting rates unless agreed to by not less than
75 percent of water carrier members, would be unfair as between such
carriers and other members, and would be detrimental to commerce.

The record will be held open for submission by respondents of the
agreement and tariff revised in accordance with the findings herein;
and for further hearings after completion of the cost study mentioned

in finding (4}.
By the Commission:

(sEan] (Sgd.y A.J. WiLiams,
Secretary.
Mary 31, 1946,
APPENDIX
Table showing present rates, rates proposed originally, and alternative rales, oo representative
commaodities
Increase
) Present | Proposed | proposed |Allernative
Commodity .| 334 per-
rate rate OVe:u:',\;ms cont basis
Loading:
Bags and Bagging.......... et crmmmmcaan 0. 59 0. 60 19 .79
Canned Goods. .- R .58 .97 3 .75
Chemicals, N, 0. 5. LG4 .87 a6 .85
Coflee, green, ln bag: .53 1.10 17 L7l
Potash. ... .16 .65 304G L2l
Sugat, in bags.. .53 A s .7l
Tallow, 1a drams .53 1.09 105 .71
Wool, i grease,in bales . . .. ol.- LB L4 27 1,20
Unleading: -

Barley, rolled . - e . 53 .84 689 .1
Canned Qoods, N. Q0. S__, .53 .82 54 .71
Cement. o ooeeeeoamaan .54 76 43 .Ml
Food, N, 0, 8., in bags.. .53 .13 37 .71
51 COrD. cvevavan- .53 .79 50 .1
1) Millrun .83 .04 77 )
Fortilizer, N. O, .53 BB 81 .71
Flour, double bags .43 .63 81 .57
Fruit, dried, eases .53 .o 71 .7
Meal, Soya bean. .51 .85 f L
Pulpboard, in rolls. .48 .M | L6
(2} Chipboard, inrolls__ .48 . 81 70 .64
(2) Fibreboard, in rolls.. .48 1,03 114 .64
Rice,insacks, . ooooreummaas .43 .72 50 .64
AN . - o oo ermecsamsmmmemmvemmmm—eeeemmamasemnnnn 43 .45 -] 87

1 Originally grouped under " Feed, N. 0, 8¢
2 Originally grouped under “Pulpiaoard."

2U0.8.M.C.



UNITED STATES MARITIME COMMISSION

No. 645

Pacrric WesTBoUND CONFERENCE AGREEMENT
{AGREEMENT NO, T780)

Submitted June 19, 1946. Decided October 2, 1946

Membership and voting provisions of sgreement found not to be unlawful, but
should provide for the membership of carriers whose services originate at
other than Atlantic or Gulf ports of the Usnited States or Atlantic ports of
Canads, and who call et Pacific coast ports en route to the Orlent.

Discretionary withdrawal from membership provisions should be amended to
provide that the conference shall report to the Commlsslon every instance
where s member fails to make a sailing within the twelve-month perled,
and the conference action thereon,

Provision for port egualization not shown to be unlawful.

Provision prohibiting the payment of brokerage should be eliminated.

Division of conference into districts not shown to be unlawful.

Rules and regulations not shown to be unlawful, hut should be submitted for
approval as part of the agreement.

Joseph J. Geary and Allan E. Charles for respondents.
Nathan L. Miller, Thomaes F. Lynch, and Walter Shelton for

Isthmian Steamship Company, and J. Rickard Townsend for Pacific

Coast Customs & Freight Brokers Association, interveners.

Rerorr oF THE COMMISSION

By e CoMnmIssioN :

Exceptiona were filed to certain of the conclusions in the examiner’s
proposed report, and the matter was argued orally. Qur conclusions
differ somewhat from those recommended by the examiner.

This investigation was ordered to determine whether approval
should be given to Pacific Westbound Conference Agreement (U. S.
Maritime Commission Agreement No. 7790), which is the new organic
agreement of the conference intended to supersede its current Agree-

2U.8 M.C, ()]
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ment No. 57, asamended. The agreement governs the parties ! thereto
in the transportation of property from Pacific coast ports of the
United States and Canada to Japan, Korea,.Formosa, Siberia, Man-
churia, China, Hongkong, Indo-China, and the Philippine Islands.

The following provisions of the agreement are the subject of investi-
gation: (1) the creation of regular and associate membership with
attendant rights and restrictions; (2) the vesting of discretionary au-
thority to require a party to withdraw from the agreement when his
sailings have been discontinued for a period of 12 months; (3) the
reserving to each party the privilege of absorbing the cost of trans-
porting freight from point of origin to ship's tackle at loading port
to an extent that would equalize transportation costs via other ports;
(4) the prohibiting of the payment of brokerage on some cargo and
permitting the payment thereof on other cargo; and (5) the division
of the conference into two districts, permitting the delegation of full
rate-making power on specific commodities to either of suck districts.
In addition, it appeared that the agreement was incomplete as to matter
contained in rules and regulations filed with but not made a part
of the agreement. These will be treated in sequence.

Isthmian Steamship Company and Pacific Coast Customs & Freight
Brokers Association intervened in the proceeding.

Membership and voting. Regular membership is limited to those
lines whose services originate at Pacific coast ports of the United
States or Canada. This type of membership carries all the privileges
and responsibilities set forth in the agreement. Associate membership
may be enjoyed by those lines whose services originate at Atlantic
or Gulf ports of the United States or Atlantic ports of Canada, and
whose calls at Pacific coast ports are incidental to or a continuation
of their main services. Associate members are not entitled to vote, do
not pay an admission fee, are not required to put up a good per-
formance bond, and pay no part of the conference expenses. On the
other hand, they participate on an equal basis with regular members
in contracts with about 1,300 Pacific coast shippers who receive lower
rates in return for making all their shipments by conference vessels.
Furthermore, they are kept advised of all conference proceedings and

1 (As of the tlme of the hearing) American Mall Line, Ltd.; American President Lines,
Ltd.; China Mutual Steam Navigation Co., Ltd., and Ocean Steam Bhip Co., Ltd. (Blue
¥unpel Line) ; Canadian Pacific Steamships, Ltd.; The De La Rama Bteamphip Co., Ine.,
Swedish East Asiatie Co., Ltd.; The East Aslatie Company, Ine.; N. V. Stoomvaart
Maatechappl] “Nederland” and N. V. Rotterdamsche Lloyd (Java Pacific Line): Kerr
Steamsh{p Company, Ine, ; A, F. KElaveness & Co. A/S; Madrigal & Cempany (The Madrigal
Idne} ; Pacific Mall Steamship Company; Rederi A/B Pulp (The Salen Line) ; Statea
Bteamship Co.; The Bavk Line Limited ; Barber Steamship Lines, Inc. ; Cojuangco-Jacinto
& Co, (C, &17. Line) ; Ellerman & Bucknall Steamship Co., Ltd, ; and Prince Line, Lim{ted,

1The loading ports are Los Angeles Harbor, Long Beach, and San Franclsco, Calif., Port-
land, Oreg., Tacoma and Seattle, Wash., and Vancouver and Victorin, B. C.

2U0.8.M.C.
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receive all tariffs, conference circulars, and the minutes of the con-
ference meetings.

Respondents publish two tariffs, one for local traffic originating in
California, Oregon, Washington, Arizona, Nevada, Utah, Idaho, Mon-
tana, and Wyoming, and from points in Canada west of the Saskatche-
wan/Manitoba boundary line, and the other for traffic originating
east of those points, referred to throughout this report as overland
traffic. Traffic moving from overland territory to the Pacific coast
on local bills of lading is considered local traffic even though it is
eventually shipped out on respondents’ vessels.

The regular members compete with Atlantic-Gulf carriers on cargo
at such interior points as Chicago, IlL, and destined to common
oriental markets. Most of the latter carriers belong to the Far East
Conference. In order for the Pacific coast lines to obtain any of this
common-territory traffic the rates usually must not exceed 75 percent
of those maintained by the Atlantic-Gulf lines. Originally, the At-
lantic-Gulf vessels called at Los Angeles primarily for bunkers for the
transpacific voyage, but later they began loading unfilled space at Los
Angeles and San Francisco. The cargo so loaded is only a small per-
centage of the vessel capacity, and the practice is known as “topping
off.” The total volume of Pacific coast cargo carried by the Atlantic-
Gulf lines is small compared with the amount transported by the lines
whose services originate on the Pacific coast.

Intervener Isthmian, who has been in the Far East trade for many
years, plans to operats a fortnightly service from the Pacific coast
with ships which start from Atlantic and Gulf ports, and states that
it will fill nearly half of each ship with Pacific coast cargo. These
ships will be large, fast, and modern, and equipped to carry all types
of cargo, including bulk liquid and refrigerated cargo. 1t has estab-
lished in San Francisco an organization to handle all the details of a
regular service. Under the provisions of the agreement, however,
Isthmian is not eligible for regular membership and objects strongly
to being excluded from the right to vote on its own rates. It has
recently accepted, under protest, associate membership in the current
agreement, and requests the Commission to disapprove the membership
provisions in the proposed agreement because they are unjustly dis-
criminatory and unfair as between carriers, and detrimental to the
commerce of the United States. No other line holding associate
membership has protested the restrictions now under consideration.

At the time of the hearing there were 13 regular and 5 associate
members of the conference. Respondents contend that the lines
serving Atlantic-Gulf ports principally and Pacific coast ports in-
cidentally have a natural tendency to favor their operations from the

2U.8M.C
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former areas, and that if they were admitted to full membership they
n'light vote.on rates in such a manner as to affect seriously the competi-
tive situation between the aress. This has never been attempted, how-
ever, by the two regular members who also belong to the Far East
Conference. Respondents maintain that associate membership is more
desirable than excluding the Atlantic-Gulf lines from the conference
since such members observe conference rates, rules, and regulations,
and shippers have the benefit of more vessels and greater frequency of
sailings.

Isthmian believes that there are at least three ways that the regular
members could protect themselves if associate members were given
the right to vote: first, the voting rule could be changed to permit
rates to be determined by majority vote instead of two-thirds, which
would give the Pacific coast lines effective control over the rates from
Pacific ports; second, on overland traffic the Pacific coast lines might
be permitted to determine their own rates independently by a vote of
three-fourths, the other members then to have the option of accepting
such rates or maintaining their own choice of rates; and third, to rely

“upon the regunlatory powers of the Commission to cure any real abuses.

The examiner found that regular and associate members are not
similarly situated in the trade and do not participate on an equal
basis, and that the membership provisions are not discriminatory as
between carriers, He also found that Isthmian’s complaint that the
conference was dominated by foreign lines did not warrant a finding
that the provisions are detrimental to the commerce of the United
States.

Although Isthmian’s desire to have a voice in the fixing of its rates
on Pacific coast shipments is natural and has merit, it cannot be over-
looked that the traffic moving under respondents’ local tariff far exceeds
the competitive overland traffic, and that respondents have spent much
money and effort to build up this local trafic. Weighing all the fac-
tors, we conclude that the provisions of the agreement which create
regular and associate membership and limit the privilege of voting
to regular members are not unjustly discriminatory or unfair as
between carriers or contrary to the public interest. Furthermore, the
evidence does not warrant a finding that the conference is being dom-
inated by foreign lines to such an extent as to be detrimental to the
commerce of the United States.

The testimony was to the effect that a carrier whose vessels originate
cargo on the East coast of South America might become a regular
member of the conference if his vessels should proceed direct to the
Pacific coast of the United States without calling at Atlantic or Gulf
ports. The reason for this, as explained by the conference, is that such
carrier does not offer competition in the same manner as the Atlantic

27.8.M.C.
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and Gulf lines, We wish to point out, however, that the agreement
specifically limits regular membership to those lines whose services
commences at Pacific coast ports of the United States or Canada, and
that if the conference should admit a carrier to regular membership
under the circumstances just described, there would be a clear violation
of the agreement, There is no provision for the admission of a carrier
whose services originate at other than Atlantic or Gulf ports of the
United States or Atlantic ports of Canada and who lift cargo at
Pacific coast ports en route to the Orient. We think that the present
wording of the membership provisions in the agreement is too narrow
and should be enlarged to provide for membership of such carriers.

Discretionary withdrawal from membership., Article 22 of the
agreement provides in part as follows:

Any party whose sdilings have been discontinued for a perfod of twelve (12}
calendar months may remain a nonvoting member of the conference or, subject
to afirmative vote of two-thirds of the regular members entitled to vote, may be
required to withdraw from this sgreement.

The current agreement of the conference has no comparable provi-
sion. Respondents urge that a discretionary provision such as the
above is most desirable as 5 member might not be able to maintain
snilings for a year because of circumstances beyond his control, and yet
he may reasonably expect to resume sailings within a short time after
the 12 months, Automatic withdrawal would require the member,
upon resumption of sailings, to pay additional fees and redeposit his
bond. In addition, the conference would be put to the expense and
trouble of notifying all contract shippers of the withdrawal and re-
admission. A further reason for the provision is to prevent the repeti-
tion of an experience of an earlier member who went out of business,
but retained his membership for about three years without the con-
ference being advised, a situation which resulted from the general
confusion entailed by the war.

It cannot be denied that the provision permits of a possible discrimi-
nation in faver of a particular line or lines. Such a nonvoting line
could attend conference meetings and influence deliberations of the
conference without any real interest in the trade. The possibility of
discrimination would be cured by requiring the conference to report
to the Commission every instance where a member failed to make a
sailing within the 12-month period, and the conference action thereon.
Accordingly, that part of artiele 22 quoted above should be amended
to incorporate the safeguards here discussed,

Port equalization, Article 7 (A) of the agreement reads as follows:

Each party hereto shail have the right to transship and meet the tariff rates
and charges applying by direct steamer, unless otherwise unanimously agreed by
the regular members entitled to vote, but cannot in any event charge leshy than

2U.8.M.C.
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guch direct steamer. Each party has the privilege of equalizing the costs from
point of origin to the ship's tackle at loading ports.

The charges absorb.d may be those aceruing under rail, motor
vehicle, or coastwise water rates, Respondents state that the purpose
of the rule is to minimize the ports of call for carriers, permit them
to fill space that otherwise might not be filled, and to give the shipper
more frequent sailings. Two examples were given as to how the rule
works. First, a shipper with a plant in Oregon for the canning of
berries desires to move the berries to San Francisco to consolidate
them with a shipment of pears from the shipper’s plant in California,
in order that both shipments can go forward as one shipment under
one bill of lading, thus lessening customs costs and paper work.
Second, United States military authorities have shipped citrus fruit by
rail from southern California to Vancouver, B. C., to be loaded on a
vessel of respondent Canadian Pacific to reach destination at the proper
time. Many times shippers have requested equalization to give them
the benefit of a sailing that arrives at destination at a time to complete
a contract or to make a particular festival.

Equalization has been practiced by the conference on a small scale
since its organization in 1922, and there has been no complaint against
it by shippers or ports. Nor does it appear that the absorptions dis-
sipate carrier revenue to the extent of creating a deficit which must
be defrayed by nonequalized traffic. Under the circumstances, we
are not disposed to disturb the rule as presently worded. However,
since it is discretionary with respondents to accord or deny equaliza-
tion, they must apply the rule so as to preserve the equality of treat-
ment of shippers and ports required by sections 15, 16, and 17 of the
Shipping Act, 1916, as amended.

Brokerage. On traffic subject to respondents’ overland tariff the
agreement permits the lines to pay brokerage, but not in excess of
114 percent on the amount of ocean freight to base ports and direct
steamer freight to differential ports. On traffic subject to respondents’
local tariff, however, the agreement prohibits the payment of broker-
age. DBrokerage is compensation for securing cargo for the ship.
Intervener Pacific Coast Customs & Freight Brokers Association
maintains that the individual lines should be free to pay brokerage
if they choose. Respondents, on the other hand, object to paying
brokerage because they regard the forwarder as the agent of, and
should be paid by, the shipper, Intervener contends that the provi-
sion prohibiting the payment of brokerage is detrimental to the com-
merce of the United States, violates the Bland Forwarding Act (66
Stat. 171), and is in violation of sections 16 and 17 of the Shipping
Act, 19186.

20.8.M.C.
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The custom of paying brokerage dates back many years. Broker-
age has been paid for some time by the carriers operating from Atlantic
and Gulf ports, and it is also paid by the members of the Pacific Coast
European Conference. On the other hand, it is not the practiee to
pay brokerage in the Pacific coast/Orient trade. Respondents have
their own soliciting staffs and say that they have no need for the
services of the forwarder, If brokerage were not paid on overland
traffic the forwarders probably would divert it to the Atlantic-Gulf
lines. DBrokerage is paid on overland traffic even though the cargo
may have been secured by respondents’ own solicitors. Sixteen serv-
ices are said by intervener to be performed by freight forwarders in
connection with the handling of a shipment in foreign commerce.
These, it is maintained, are beneficial to the carrier, who should pay
the forwarder therefor. Intervener says that the forwarder cannot
function at his best unless he is paid brokerage by carriers. Instances
were cited where forwarders have acted to stimulate trade from the
Pacific coast to Europe, upon which brokerage is paid. No such
aggressive action is taken in the Pacific coast/Orient trade.

The Bland Forwarding Act provides that the Commission shall
“coordinate the functions and private agencies engaged in the for-
warding and similar servicing of water-borne export and import for-
eign commerce of the United States, for the efficient prosecution of the
war, the maintenance and development of present and post-war foreign
trade, and the preservation of forwarding facilities and services for
the post-war restoration of foreign commerce,”? -

Historically, forwarding facilities and services have been sustained
to a large extent by revenue obtained from brokerage. In view of the

* House Report No. 1882 of the 7Tth Congress, 2d Sessicn, ¢n H. R, 6201, atates as
follown :

“Your committee regards the operations of the Commisslor under the proposed law a8 so
vital to the future of the Amerlcan merchant marine that it proposes to continue, even
after the bill may have become law, the closest acrutiny into ita operations and yoor com-
mittes will do all in ita power to sece that the American merchant marine ghall nof be
driven from the seas by that severe competition which wlill follow the termlnation of the
emergency just ag certelnly as nlght follows day. (Page 2.)

. L ] L ] [ ] - [ ] »

“It waa clear to the committee that the work of frelght forwarding 1s essentlal to the
movement of goods in forelgn commerce ynder normal conditions. (Page B.)

L] L] [ ] [ ] » L ] .

“The treight forwarders and licensed customs brokers, in the opinion of your committee,
are peceasery and vital agencles In the promotion of en American merchant marine, to such
an extent that If they sheonld be eliminated and the business formerly done by them
ehould be done only by the representatives of thelr competitors, the future of the American
merchant marine in the post-emergency perlod will be precarious in the extreme, (Page 8.)

L ] - L ] - » » L

“Among the more Immediate pteps to be taken by the Maritime Commlixzsion through
such a coordication may be included the following: * * ¢ development of plans for
post-war coordination of foreign trade, ocean ports, trangportation, and cargo forwarding
and handling, to the best interests of the American merchant marine,

“Your committee belleves that the last-stated oblective ls one of the most important
points of thia leglslation.” (Page §.)

20.8. M.C
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Bland Act, we cannot consistently approve an agreement, the effect
of which would prohibit brokerage on a large segment of respondents’
traffic. We do not held or imply, however, that carriers must pay
brokerage, for that would seem to be a matter for individual man-
agerial judgment. The agreement will not be approved, therefore,
unless the prohibition under discussion is eliminated. In view of the
polentiality of discrimination resulting from unrestricted payment
of brokerage, the agreement should provide specifically for the amount
to be paid if the members elect to do so, and should also provide that
all payments so made shall be reported to the conference.

In view of our conclusion on this point, we need not discuss or
decide whether the prohibition against the payment of brokerage
violates section 16 or section 17 of the Shipping Act, 1916.

Division of conference into districts. The agreement provides for
the division of the conference into the Northern District, which in-
cludes Oregon, Washington, and British Columbia, and the Southern
District, which includes California ports. The reasons for this are
the natural geographical division and the difference in the type of
cargo originating in the respective districts. The districts operate
separately as to purely local problems, but there is a general meeting
of both divisions twice a year, once in California and once in Seattle.
On specific commodities which, for the most part, are local to the
réspective districts, the agreement permits full rate-making power to
either district. The advantage to this plan is that each district can
act quickly when rate adjustments are demanded on heavy-moving com-
modities to meet charter or tramp competition, The record discloses
no friction between the districts, or other elements adversely affecting
the members or the public by reason of the division.

The division of the conference into two districts has not been shown
to be unlawful.

Rules and regulations. Article 8 of the agreement provides that
each party shall abide and be governed by the rules and regulations
made by the conference. The rules and regulations are to be such
as, in the opinion of the conference, shall be necessary or desirable to
further the ends of the conference. With the exception of Rule 10,
which can be changed only by unanimous vote, the rules and regula-
tions can be changed by a two-thirds vote. No change in or addition
to the rules and regulations which constitute a modification of the
agreement can be carried into effect without unanimous consent and
unless and until they have been filed and approved in accordance with
section 15 of the Shipping Act, 1916. The rules and regulations
adopted pursuant to Article 8 were filed with but not as a part of

this agreement.
20.8.M.C.



AGREEMENT NO. 7790 783

'The rules and regulations were described by respondents’ witness
as comparable to by-laws. The agreement is characterized as constant
whereas the rules and regulations are more flexible and subject to
change according to changed conditions and upon a two-thirds vote.
The rules and regulations are so closely related to the agreement that
they require section 15 approval, otherwise the agreement itself would
be incomplete. The examiner found that the rules and regulations
should be approved, and no exceptions were filed to his conclusion.
We conclude that the rules and regulations have not been shown to be
unlawful, but we think they should be submitted as component parts
of the agreement.

Findings. We find (1) that the membership and voting provisions
of Agreement No. 7790 are not unjustly discriminatory or unfair as
between carriers, contrary to the public interest, or detrimental to
_ the commerce of the United States, but should provide for the mem-
bership of carriers whose services originate at other than Atlantic or
Gulf ports of the United States or Atlantic ports of Canada, and
who call at Pacific coast ports en route to the Orient; (2) that the
provisions for discretionary withdrawal from membership should be
amended to provide that the conference shall report to the Commis-
sion every instance where a member fails to make a sailing within
the twelve-month period, and the conference action thereon; (3) that
the provision for port equalization has not been shown to be unlawful;
(4) that the provision prohibiting the payment of brokerage should
be eliminated; (5) that the division of the conference into districts
has not been shown to be unlawful; and (6) that the rules and regu-
lations have not been shown to be unlawful, but should be submitted
as a part of the agreement.

The record will be held open for submission by respondents of a new
agreement consistent with the findings herein.

By the Commission:

[EAL] [Segd.] A.J. WirLiams,

Secretary.
2U.8.M.C.
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No. 651

CarLospING a1 SoutHERN CALIFORN1A PoRTS
{ AcreEMENT No. 7576)

Submitted June 10, 1946, Decided June 26, 1946

Agreenient of Master Contracting Stevedores Association of Southern Californig,
governing carloading and unloading rutes and practiees, approved pursuant
to section 135 of the Shipping Act, 1916.

DBasix of rates proposed by respondents as interim adjustment under such agree-
ment approved upon condition that they refund charges subsequently found
by the Commission to be unfair or unrcasonable,

Present rates and any basis lower than interim adjustment found noncom-
pensatory, burdensome upon other services, and detrimental to commerce,

John €. McHose for respondents.

Howard A. Leatart for American Potash & Chemical Corporation,
Robert C. Neill for California Fruit Growers Exchange, . @. Sang-
stey for Los Angeles Chamber of Commerce, James L. Keller for
Pacific Coast Cement Institute, Jokn B. Harman, M. D. Alexander,
and (. Q. Burgin for Office of Price Administration, interveners,

John B. Jago for the Commission.

Rrport oF THE CoMMIssioN
By 111 CoMMIssiON :

All parties waived the issuance of the Examiner’s proposed report
except Pacific Coast Cement Institute, A proposed report dealing
with the rates on cement will be served at a later date.

This investigation was ordered to determine whether approval
should be given to a rate-fixing agreement submitted by respondents,!

t Marine Terminals Corporation (of Los Angeles), Crescent Wharf & Warehouse Com-
pany, Metropuelitan Stevedore Company, Long Beach Terminals Company, Assoclated Ban-
ning Company, 'ope & Talbot, Ine. (McCormick Steamship Division}, Matson Terminals,
Ine., Quter Harbor Dock & Wharf Co., and Seabeard Stevedoring Corporntion.

184 2U. B M.C.
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who are members of Master Contracting Stevedores Association of
Southern California. Two questions are presented: First, whether
respondents are within the coverage of the Shipping Act, 1916, as
amended; and second, whether their proposed rates for carloading
and unloading are fair, nondiseriminatory, and otherwise acceptable
under section 15 of that Act.

Respondent Pope & Talbot, Inc. (McCormick Steamship Division),
1s 2 common carrier by water, and all of the other respondents are
either terminal operators or stevedoring companies. All are engaged
in carloading and unloading of waterborne traffic at piers and wharves
in southern California, including Los Angeles, Long Beach, and San
Diego. Interveners in the proceeding were American Potash & Chemi-
cal Corporation, Pacific Coast Cement Institute, California Fruit
Growers Exchange, Los Angeles Chamber of Commerce, and Office of
Price Administration.

The agreement involved in this proceeding is similar to the agree-
ment among San Francisco carloaders approved by us June 11, 1946,
in Docket No. 639, Status of Carloaders and Unloaders. Likewise,
there is close similarity between the two proceedings respecting the
status and activities of respondents and the measure of relief sought,

In Docket No. 629, supra, we found (1) that car service work per-
formed at San Francisco by certain common carriers, including Pope
& Talbot, marine terminals, and carloading contractors was subject to
our juriadiction, and (2) that an interim adjustinent of rates 3314
percent over rates established in 1941 was justified? Approval of
the agreement and sanction of the rate level were conditioned upon
an undertaking by respondents in that proceeding to refund to shippers
by way of reparation any charges found to be unfair or unreasonable
as a result of a subsequent cost study to be conducted by us.

Respondents in this proceeding seek to increase their rates 8314
percent over their 1941 rates, but in no case higher than the rates found
justified in Docket No. 639, supra, and agree to make veparation, if
necessary.® No shipper interests protested approval of the agreement
in question and none, except Pacific Coast Cement Institute, expressed
disapproval of the basis of rates sought as a temporary measure.

Respondents support the proposed increase by reference to increased

? The tari? approved jn Docket No. 639 wane identicenl with War Shipplng Administration
Car Servicing Tarlff No. 1-A, 1. C. C. No. 1,

? Specifically, respondents proposed by stipulation at the hearing te increase by 33%
percent, rates contained fn Southern CaHfornla Carleading Tariff Dureau Tetminal Tarif
No. 1, C. R, C, No. 1, eltective Deceluber 30, 1941, except that present rates on cement ond
on potash and coel in bulk will not be affected, rates on the latter two commoditles having
been changed March 20, 1946 ; and the rates on potash and soda ash, In packages, and salt
cake, in bags (which do not move through San Frarclises), will not be inereused the full
7% percent. Respondents also stlpulated that they would establish permanent rates based
on 4 cast study to be conducted by the Commission.

2U.8.MC
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wages and other costs, and revenue losses under present rates. Wages,
which are said to constitute 80 percent of carloading costs, increased
36.77 percent between December 1941, when carloading rates were
last adjusted, and date of hearing (May 1946) .4

Respondent Quter Harbor Dock & Wharf Company shows a defici-
ency of revenue incurred by War Shipping Administration amount-
ing to 35.37 percent on car work, performed at straight time wages,
in connection with ships plying between Los Angeles and west coast
of Central and South America between August 1943 and April 1944,
This loss, which does not include overhead, would be increased to
56.87 percent if the costs were expanded to include overtime and in-
creases for wages and vacation allowance in effect at date of hearing.

Respondent Marine Terminals Corporation shows a deficiency in
revenue of 34.66 percent, without including overhead, on tonnage
handled in the same trade during Januvary, February, and March,
1946, Including 10 cents a ton for overhead, the deficiency would
amount to 48 percent.

Respondent Crescent Wharf & Warehouse Company reveals an
increase in overhead cost per man hour, over 1941, of 36.04 percent
in 1945 and 52.81 percent for the first 2 months in 1946; also increases,
1945 over 1942, of 62 cents per ton for labor (including 10 cents per
ton for insurance and taxes), and 90.3 percent in direct costs per ton.

From the foregoing facts it is clear that respondents are entitled
to substantial rate increases. As we said in Status of Carloaders and
Unloaders, supra, unremunerative and noncompensatory rates are
detrimental to the commerce of the United States. Upon this record
we conclude that the present rates (i.e., those proposed to be increased),
which have been in effect since 1941, are noncompensatory and are
burdensome upon other services which are performed by respondents.
With the exception of those hereinbefore enumerated, any rates less
than 3314 percent higher than the present rates would be noncom-
pensatory and detrimental to commerce within the meaning of section
15 of the Shipping Act, 1916.

FINDINGS
We find :
(1) That respondents, other than Pope and Talbot, are “other
persons” subject to the Shipping Act, 1916;

+The wages were Increased from D0 cents an hour for an 8-hour day in 1941, to $1.10 per
hour stralght time for 6 hours and $1.6215 per hour time and one-half for 2 hours (includ-
ing 5 cents an hour for vecation) in February 1946, To the ahove rates there should be
added 7.685 percent for insurance taxes, social security taxes, etc. (Effectlve June 18,
1948, the basle wage was increased to $1,3T per hour plus 5 cents an bour for vacation,
retreactive to October 1, 104%5.)
2U0.8.M.C.
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(2) That Agreement No. 7576 should be approved, subject to the
conditions in finding (3) below;

(3) That the rates proposed to be established under the stipulation
made at the hearing have been justified as an interim basis pending
an analysis of actual costs of car-service work by the Commission for
the purpose of determining proper rates. Approval of the agreement
and interim basis is conditioned upon an undertaking made by re-
spondents to refund by way of reparation any unfair or unreasonable
charges determined by the Commission to result from establishment
of such interim rates;

(4) That the present rates (i. e., those proposed to be increased)
are noncompensatory and burden other services which are performed
by respondents; that such rates are detrimental to commerce within
the meaning of section 15 of the Shipping Act, 1916; and that any
tariff of rates, with the exception of those rates hereinbefore enumer-
ated, less than the interim basis herein approved would be noncompen-
satory and detrimental to commerce. This finding is without prejudice
to any subsequent finding as to individual rates made under the con-
ditions set forth in finding (3).

The record will be held open for submission by respondents of their
tariff framed in accordance with the findings herein, for a proposed
report on cement rates, and for further hearings after completion of
the cost study mentioned in finding (3). An appropriate order will
be entered.

2T.8. M. C.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 26th day of
June A. D. 1946.

No. 651

Carroaving AT SourizerN CaLtrorNIa Ports (AcreemeENT No. 7576)

1t appearing, That by order of April 16, 1946, the Commission en-
tered upon a proceeding of investigation (1), into and concerning the
fawfulness of proposed Agreement No. 7576 and (2), to afford the
respondents named herein an opportunity to justify approval by the
Commission of the rates, ete., to be established under said agreement ;

1t further appearing, That investigation of the matters and things
involved has been had, and that the Commission has made and filed
a report containing its conclusions and decision thereoh, which report
is hereby referred to and made a part hereof;

It is ordered, That Agreement No. 7576 be, and it is hereby, approved
subject to the proviso that the rates found justified in said report be
established pursuant to said agreement, and subject to the undertaking
made by respondents to refund by way of reparation any unfair or
unreasonable charges determined by the Commission to result from
the establishment of said tariff;

1t i3 further ordered, That this proceeding be held open for issuance
of a proposed report on cement rates and for further hearings after
completion of the cost study mentioned in finding (3) of said report.

By the Commission :

[sEAL] (Sgd.) A.J. WiLLiams,

Secretary.
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No. 651

CARLOADING AT SOUTHERN CALIFORNIA PorTts
( AcreEmENT No. 7576)

Submitted September 13, 1946. Decided November 7, 1046

Proposed emergency surcharge on carloading and unloading rates at Southern
California water terminals found Justified, except as to rates on cement.
Record held open for further hearings pending cost studies conducted by
Commission,

Additional appearances:

John 8. Griffin for United States Department of Agriculture, ¢. .
Jacobson for Los Angeles Chamber of Commerce, S. 4. Moore for
Permanente Cement Co., W. 0. Nary for Richfield 0il Corp., B. T.
Potts for Shell Oil Co. of California, J, D). Rearden for Union Qil
Co. of California, and Earl J. Shaae for Chilean Nitrate Sales Corp.

Rerort oF TE ComMMission oN FurreEeEr HEARING

By THE COMMISSION :

In the original report herein (decided June 26, 1946), we found (1)
that respondents are subject to the Shipping Act, 1916; (2) that Agree-
ment No. 7576 should be approved, subject to conditions; and (3) that
with some exceptions an interim adjustment of rates 3314 percent over
rates established in 1941 was justified. Approval of the agreement
and interim basis was conditioned upon an undertaking made by re-
spondents to refund by way of reparation any unfair or unreasonable
charges determined by the Commission to result from establishment
of such interim rates. The record was held open for issuance of a
proposed report on cement rates and for further hearings after com-
pletion of cost studies to be conducted by us.

2T 8.MLC.
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On July 22, 1946, Margaret M. Bridges, Agent, Southern California
Carloading Tariff Bureau, filed a petition seeking authority to estab-
lish an emergency surcharge of 34 percent on rates named in its tariff
M. C. No. 1 to be effective for nine months to cover additional out-of-
pocket costs resulting from wage increases established on June 15,
1946, pursuant to recommendations by a presidential fact-finding
board. A hearing on the petition was held jointly with the Railroad
Commission of the State of California, which also had before it a
petition from Agent DBridges seeking increases to the same general
level sought in her petition of July 22, 1946. This proceeding paral-
lels that in Docket No. 639, Status of Carloaders and Unloaders,
wherein the San Francisco carloaders seek a similar surcharge as a
result of the same wape increases.

At the time of the original hearing herein (May 1946), the rate
of pay to carloaders was $1.05 per hour for the first 6 hours between
the hours of 8 a. m. and 5 p. m.; all other hours being paid for at time
and one-half. The workers refuse to work less than 8 hours per day.
The wage on Saturdays is on time and one-half basis. On June 15,
1946, the basic wage was increased 32 cents per hour, making the
straight time pay for 6 hours $1.37. Of this 32-cent increase 22 cents
per hour was retroactive to October 1, 1945, Corresponding in-
creases were awarded the foremen. In addition, vacation allowances
were provided for the car workers and foremen. The dverage hiourly
labor cost to respondents under the $1.37 scale amounts to $1.75, in-
cluding overtime, vacation allowance, insurance, and taxes. The aver-
age hourly labor cost of n foreman at the basic wage of $1.57 is $2
per hour.

Respondents offer details of results from all car work done by them
between June 1 and September 1, 1946, using exact tonnages of all
commodities handled, the tariff rates, and applying the June 15th
labor seale of wages. Using canned goods us one illustration, 656.45
tons were loaded; the tariff rate of 75 cents per ton would produce
$194.96 revenue; and the pay-roll costs on an 8-hour day basis plus
taxes, insurance, et cetera. would amount to $849.87. Stated in
amounts per ton, the tariff rate is 73 cents and the labor cost is $1.29,

Sunimarizing the entire performance during the period mentioned:
A total of 16388 tons were handled; the labor cost at the June 15th
scale was $19,818.23; and the revenue at tariff rates was $12,520.54.
The deficit is 58.53 percent. Cotton was the heaviest moving com-
modity, amounting to 3.171.5 tons. Eliminating cotton from the total
tonnage reveals a deficit of 52.33 percent so far as all other com-
modities are concerned. Studies of some of the individual respond-

2TV 8. M.C.
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ents are in evidence. We think it unnecessary to review their figures
since they show beyond doubt need for additional revenue.

We find that the proposed schedule of emergency surcharges as
contained in the above-mentioned petition of Agent Margaret
Bridges has been justifie, except as to rates on cement. This finding
is subject to the same conditions as to reparation as attached to the
ortginal findings. The record will be held open for a proposed re-
port on cement rates as provided in the prior report, and for further
hearings after completion of the cost study mentioned in finding (3)
of the original report herein.

By the Commission:

[sEAL] (Sgd.) A. J. Wiriams,

Secretary.
2U.8. 0. C,



UNITED STATES MARITIME COMMISSION

No. 639

StaTUS 0F CARLOADERS AND UNLOADERS

Submitted August 9, 1848. Decided November 7,1946

Proposed emergency surcharge on carloading and unloading rates at San Frans
cisco water terminals found justified except as to rates on cement &and
petrglenm products. Record held open for further hearings pending cost
studies conducted by Commission,

Additional appearances:
John 8. @riffin for United States Department of Agriculture, W. H.

Morley for Shell Oil Co., Inc., Earl J. Shaw for Chilean Nitrate Sales

Corp., and W. @. Stone for Sacramento Chamber of Commerce.

Reporr oF TiE CosuissioN oN Furriter Hearing

By T CoararissionN;

In the original report herein (decided May 31, 1946), we found (1)
that car service work performed at San Francisco by certain respond-
ents was subject to our jurisdiction; (2) that an interim adjustment
of rates 3314 percent over rates established in 1941 was justified; (3)
and that respondents Luckenbach Steamship Co., Inc., and J. C.
Strittmatter were not subject to the Shipping Act, 1916. Approval of
San Francisco Bay Carloading Conference Agreement (No. 7544)
and sanction of the rate level to be established thereunder were condi-
tioned upon an undertaking by respondents to refund to shippers any
charges found to be unfair or unreasonable as a result of a subsequent
cost study to be conducted by us, Since the original hearing, Stritt-
matter and Luckenbach have shown to our satisfaction that they are
subject to the Shipping Act as carloaders and unloaders in connection
with common carriers in foreign commerce and are proper parties to
Agreement No. 7544,

2U.8.M.C
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On July 3, 1946, J. P. Williams, Agent, San Francisco Bay Carload-
ing Conference, filed a petition seeking authority to establish increases
approximating 34 percent over rates named in his Car Servicing
Tariff No. 1, M. €. No. 1, to be effective for nine months to cover addi-
tional out-of-pocket costs resulting from wage increases established on
June 15, 1946, pursuant to recommendations by a presidential fact-
finding board. A hearing on the petition was held jointly with the
Railroad Coinmission of the State of California, which also had hefore
it a petition from Agent Williams seeking increases to the saine general
level sought in his petition of July 3, 1946.

The base pay of car workers was increased from $1 per hour (which
was effective during the previous hearing) to $1.37 per hour for a 6-
hour day and 5-day week. In addition, they became entitled to vaca-
tion pay for 2 weeks of 40 hours each at $1.37 per hour. Although
their agreement with the employers calls for a 6-hour day, the workers
will not work less than 8 hours per day, which mean that they receive
overtime for 2 hours out of every 8. Thus the actual wage, includ-
ing vacation pay, accruing to car workers since June 15, 1946, is
$1.613 per hour, exclusive of taxes! Any work performed on Satur-
days is at time-and-a-half scale of wages (%2:055 per hour). Basic
wages for walking bosses, assistant walking bosses, and gang bosses
were also increased to $1.72, $1.62, and $1.47 per hour, respectively.
These basic wages are also subject to increases for overtime and vaca-
tion pay.

Respondents made « study of indirect car-service work done on the
San Francisco water front between June 15 and July 15, 1946, when
there were no strikes or worl stoppages. The composite results of that
study indicate a total of 30,592.41 tons of freight handled at an out-of
pocket labor cost of $30,646.94 and revenue amounting to $25,117.69,
representing a revenue deficiency of 22 percent. The wages paid were
those described above which become effective June 15, and the revenue
collected was at current tariff rates. The study included all commodi-
ties handled npon which the tariff application could be determinea.
As to certain commodities which generally move in volume there were
few or no shipments during the 30-day period. There was a total of
18 different commodities in volume of 10 cars or more.

Cement and petroleum products amounted in the aggregate to over
one-third of the total of all freight handled. The labor cost for un-

1The ealculation: Six hoars mu]tipljed by £1.37 eguals $8.22. Two hours overtime at
%2.055 equals $4.11, making a total wage of $12.33 for 8 hours or §1.54 per hour. To this
is added vacation pay which is computed on n 1,500-honr period. Thua, 80 houra multiplied
by $1.37 equals $100.60 total vacation pay per year per man, which when divided by 1,500

equaln $0.073. Adding this sum to $1.54 egquals $1.615.
2U 8 MC
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lvading 7,367.55 tons of cement was $5,218.16 compared to revenue of
$53,230.75. Petroleum products amounted to 3,790.14 tons at a labov
cost of $2,508.73 and revenue of $2,601. At the hearing respondents
modified their petition by proposing a 10 percent surcharge on rates
on cement and petroleum products. Eliminating revenues from ce-
ment and petroleum, the revenue deficiency amounts to 33.11 percent,
not considering overhead or profit.

Witnesses for Pacific Coast Cement Institute and Permanente Ce-
ment Co. stress the fact that Pacific-coast cement is highly competitive
with Atlantie, Gulf, and European producers in selling Latin Ameri-
can markets, and that the car-service charges arve an important factor
in determining the through transportation costs. They offer figures
ranging from 38 to 50 cents per ton as reflecting actual costs of loading
and unloading carloads of cement. The 38-cent estimate is based on
cement handled in warehouse and vn industry spur tracks. The 59-
cent cost is based upon unsupported data furnished by a steamship
official.  Another cost estimate of 46.18 cents per ton is based upon
observations of an employee of Permanente who failed to appear at
the hearing and was, therefore, unavailable for cross-examination.

According to respondents’ stucly, the average cost of handling ce-
ment was 71.24 cents pev ton, However, at Grace terminal eight car-
loads weighing 403.75 tons cost $3,180 to handle by pallet board opera-
tion or an average of T8 cents per ton. Seaboard Stevedoring Corp.,
using hand labor exclusively, arrived at a laborcost of 83.07 cents per
ton for unleading 2,196.44 tons of cement between January 1 and June
15, 1946, applying the June 15th wage seale. It handled no cement
during the 30-day study period,

The United States Department of Agriculture ships large guanti-
ties of foodstuffs abroad in connection with Asiatic and European food
relief activities. Testimony on its behalf was limited to data show-
ing the additional charges it wounld be obliged to pay under the pro-
posed increases and to the probability that such increases would com-
pel it to abandon rail deliveries to the water terminals in favor of
motor carriers.

A representative of the Dried Fruit Association of California and
the Canners League of California took the position that any increases
should be limited to cover increased labor costs, and challenges re-
spondents’ 30-day study as not sufficient to support general increases
in rates since the volume of movement of some commodities was not
repcesentative.

The Office of Price Administration submitted a formula for deter-
mining the effect of wage increases on rates, indicating that no increase

2U.8.M.C.
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over 11.94 percent is justified. Without passing upon the merits of
the formula, it is sufficient to obsérve that from the revenue study
offered by respondents, as described above, an increase of 11.94 pereent
is obviously insufficient to meet the added labor costs.

We, of course, do not regard results of a 30-day period as sufficient
operating experience upon which to fix rates on any commodity at any
time. However, we are confronted here with an emergency situation
which has developed during the period when our cost study is being
conducted for the purpose of arriving at a proper level of car-service
rates. We are convinced that the study offered by respondents is the
best available data of record upon which an emergency surchargs can
be based. We find that the proposed schedule of emergency sur-
charges contained in Agent Williams’ petition hereinbefore mentioned
has been justified, except that a surcharge on cement and petroleum
products has not been justified. This finding is subject to the same
conditions as to reparation as attached to the original findings. The
record will be held open for further hearings after completion of the
cost study now being conducted by us.

By the Commission :

[sEaL] (8gd.} A, J. WirLiams,

Secretary.
2U.8. MG
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No. 650
TRANSPORTATION BY SOUTHEASTERN TErRMINAL & STEaMsHIP Co. AND

Eastzry Surering, Lrp., BETweeN CONTINENTAL UNITED STATES AND
Puozerro Rico

Submitted September 8, 1946. Decided December 3, 1946

Transportation between Miami, Fla., and San Juan., P. R., was that of common
carrlage for which schedules should have been flled pursuant to section 2
of the Intercoastal Shipping Act, 1933, as amended. Respondents were
common ecarriers on northbound voyages but not on southbound voyages.
Proceeding discontinued.

Allan Briggs for the Commission.
H.N. Boureau for respondents. ~

RerorT or Tine CoMMIssion

By tE CoMMISSION:

No exceptions were filed to the examiner’s proposed report, Our
conclusicns differ to an extent from those of the examiner.

We ordered this investigation on April 2, 1946, to determine
whether respondents’ transportation of property between Miami, Fla.,
and San Juan, P. R., was in violation of section 2 of the Intercoastal
Shipping Act, 1933 as amended, as no tarifls had been filed for such
operations.! Respondents, Southeastern Terminal & Steamship Co.
and Eastern Shipping, Ltd., contend that they were not obligated
to file tariffs because (1) the operations performed were not those of
common carriage, and (2) they were acting merely as agents for the
owners of the ships.

Jommon carriage—Southeastern is a Florida corporation and
Eastern is a Florida limited partnership, both engaged in the shipping
business at Miami. Through stockholder connections, Southeastern

1 Bectlion 2, as amended, requires tariffs to be flled by common carrlera engaged In trans-
portiog property between, among others, & port In a State and a port In a possession of the
United States.
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has handled the account of the Bacardi Corporation of America, which
entailed the transportation of empty rum bottles from Miami to San
Jusn and the return of full bottles. The ships used regularly ranged
from 85 to 115 feet in length and from 60 to 200 tons deadweight,
Space from Miami to San Juan was so tight during 1945 and early
1946 that various shippers, including Railway Express Agency, having
learned of Southeastern’s operations, requested that their cargo be
transported. There wag no solicitation or advertising for this mis-
cellaneous cargo. As there was not sufficient warehouse space in
Puerto Rico to accommodate all the empty bottles that could be trans-
ported, that commodity would be shorted at times and the correspond-
ing space allocated to other shippers. Personal effects of military
personnel also were carried at.times, often at no charge. On north-
bound voyages miscellaneous cargo was accepted by San Juan Mer-
cantile Corp., agent, when there was not enough rum offering. San
Juan Mercantile had authority to handle the Bacardi account only,
the miscellaneous cargo being accepted on its own initiative and the
rates therefor being made by it but accepted by respondents,
Typewritten charter parties, listing from two to six shippers each,
were issued for the southbound voyages. Printed forms of charters
prepared by San Juan Mercantile, and listing as many as 12 shippers
in a single charter, were issued for the northbound voyages. Bills
of lading also were issued in each direction, sometimes to shippers not
named in the charters. Bills of lading were used because: (1) the
charters did not show the nature of the goods or the number of pack-
ages; (2) it was not practicahle to prepare enough copies of each
charter for so many shipments; and (3) the bills of lading were sur-
rendered to release the cargo at destination. As the miscellaneous
cargo was not solicited, there was no way of knowing in advance the
cubic of each shipment. The charter hire therefore was expressed in
a lump sum and thereafter collected pro rata from each shipper after
the amount of space utilized by the separate interests was ascertained.
The miscellaneous cargo amounted to between 10 and 15 percent of
the tonnage carried and about 20 percent of the cubic capacity of the
ships, and it was admitted that the space was allocated with an eye to
the future for business. Respondents maintain, however, that the
miscellaneous cargo was accepted purely as an accommeodation to the
shippers and was not sufficiently attractive from a revenue standpoint.
As gtated in Transp. by Mendes & Co., Inc., Between U. S. and
Puerto Rico, 2 U, 8. M. C, 717, the absence of solicitation does not
determine that a earrier is not a common carrier. Respondents in the

present proceeding held out, by a course of conduct, that they would
2U. 8. M. C
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accept goods from whomever offered to the extent of their ability to
carry. We conclude, therefore, that the service rendered shippers
amounted to common carriage within the purview of section 2 of the
Tntercoastal Shipping Act, 1933, as amended, and proper tariffs there-
for should have been filed with this Commission.

Respondents' status—Prior to March 1946 Southeastern had never
owned or chartered a ship. As an incident of the Bacardi account,
Southeastern loaded and unloaded the ships, charging the owners
therefor and receiving a cammission for the traffic. Except for the
actual operation of the ships, Southeastern handled everything per-
taining to the voyage because the primary interest was the Bacardi
account. On northbound voyages San Juan Mercantile remitted
prepaid charter monies to Southeastern, and these sums, minus
expenses and commissions, were then turned over to Eastern.

Eastern has never owned or chartered a ship, but in the trade under
discussion it operated the ships of Crosrig Corp., Mariposa Shipping
Corp., Sylvia Corp., and Mareros Corp., all incorporated in Florida
and all connected in some degree with respondents through stock
ownership. For instance, the principal partner in Eastern is a sub-
stantial stockholder and president of the four corporations. Eastern
provides the crews, pays the bills, looks after the ships in general,
determines when and where the voyage shall be made, collects the
freight, and fixes the charter rate. The agreement between Eastern
and the individual corporate owners is oral.

The earlier southbound charters were issued by Southeastern and
the later ones by Eastern, but in each instance the respective respond-
ent was referred to as “agents for the owners” and the charter was
signed “By authority of owners.” Northbound, some of the char-
ters were signed by San Juan Mercantile as agent for Southeastern
and some as agent for Eastern, but in &1l cases the respective respond-
ent was designated as “charter owners,” Prior to the period under
discussion, Southeastern acted as agent for McCormick Shipping
Corp., and when respondents commenced to represent Crosrig, Mari-
posa, Sylvia, and Marcros they continued to usg the McCormick bill
of lading. On southbound bills of lading McCormick’s name is
stricken out and Eastern’s name typed in. There are no southbound
bills of lading in evidence for the period prior to the summer of 1945,
but Southeastern’s witness believes that McCormick’s form was used
without striking McCormick’s name. The northbound bills of lad-
ing were issued by San Juan Mercantile, with Eastern’s name at the
top and McCormick’s name stricken out. The testimony is that San
Juan Mercantile continued to use the McCormick bill of lading after

2U.B.M.C.
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Eastern entered the trade without being told not to. On October 1,
1945, Southeastern wrote to San Juan Mercantile and instructed them
(1) to “x” out McCormick’s name and stamp in Eastern’s name; and
(2) in the future to sign charters as agents for Eastern and not, for
Southeastern,

San Juan Mercantile’s position is not clear, Eastern admits that
the northbound charters were signed by San Juan Mercantile as its
agent, and that San Juan Mercantile was its agent as to stevedoring
and supplying the ships. On the other hand, Southeastern considers
San Juan Mercantile its agent “in a sense,” but any agency fees it pays
to Sun Juan Mercantile are for Eastern’s account. Both respondents
accepted the benefits of all charters and bills of lading issued by San
Juan Mercantile. That is, they retained their expenses and com-
missions out of the freight monies and remitted the balance through
Eastern to the corporation owning the particular ship.

As stated, on the southbound voyages the charters referred to
respondents as “agents for the owners’ and were signed “by authority
of owners.” Respondents therefore dealt with the public as agents
of the shipowners, and in view of our decision in Agreement No, 7620,
21U. 8. M. C. 740, we find that respondents were not common carriers
southbound,

On the northbound voyages, however, respondents were not
designated as agents for the shipowners but as “charter owners.”
They contend nonetheless that such designation wis unauthorized
and that they were merely agents tor the owners. There are at least
six diffvrent organizations here combined in one form or another to
engage in the shipping business The purpose of the formation of
the four corporate shipowners was to limit liability to each ship
separately. Whether there was a further intention to create devices
to evade the regulatory provisions of the shipping acts does not appear
of record. Suflice it to say that the purposes of such legislation cannot
be nullified in that manner. Due to the informal manner of trans-
acting business, mostly by word of mouth, it is difficult if not impos-
sible to trace the precise relations of these firms with each other. But
when we look through the corporate fiction we find thar, at least as
far as Eastern and the four corporate shipowners are concerned,
those organizations are responsive.to the same general policy and sub-
serve the same general investment.

Respondents accepted the rates fixed and the bills of lading issued
by San Juan Mercantile on the northbound voyages, as well as the
benefits of the transactions in the form of expenses and commissions
from the freight moneys. Furthermore, they failed to instruct San

2U.8. M. C
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Juan Mercantile not to designate them as “charter owners,” and as it
was not until the hearing that they affirmatively denied that San Juan
Mercantile had such authority, they cannot be heard to say that they
were not acting as principals. Accordingly, we find that respondents
were common carriers on the northbound voyages.

A different situation exists as to two charters dated March 18 and
May 2, 1946, executed by Southeastern as charterer of the motor vessel
W-~E. One of these charters lists five shippers and the other two
shippers. MecCormick form bills of lading were issued in connection
therewith but Southeastern’s name was substituted at the top and
they were signed by Southeastern for the master. In the body of the
bills of lading it is stated that the freight was “per charter agreement.”
Southeastern admits that the W—-F was operated for its own account on
those two voyages, and that the ship carried an accumulation of mis-
cellaneous cargo, including bottles for Bacardi. About March 12,
1946, Southeastern filed a tariff with the Interstute Commerce Com-
mission covering common carrier operations between Miami and
Puerto Rico. Southieastern was advised that the tariff should have
been filed with this Commission, and proper filing thereafter was
made. .

Inasmuch as Southeastern now has proper tariffs on file and Eastern
has ceased operations, an order discontinuing the proceeding will be
entered.

20.8.M.C.
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ORDER

At a Scssion of the UNITED STATE MARITIME COMMISSION,
held at its office in Washington, D. C., on the 8d day of December
A. D, 1946

No. 650

TRANSPORTATION BY SOUTHEASTERN TERMINAL & StEamsmir Co. AND
EAsTERN SHIPPING, L1p., BETWEEN CoNTINENTAL UNITED STATES AND
Puerto Rico

This proceeding having been instituted by the Commission on its
own motion and without formal pleading, and having been duly heard
and submitted by the parties, and fullinvestigation of the matters and
things involved having lLeen hiad, a1.d the Commission, on the dJate
hereof, having made and entered of record a report containing its
conclusions and decision thereon, which report is hereby referred to
and made a part hereof;

1t is ordered, That this proceeding be, and it is hereby, discontinued.

By the Commission.

[sEAL] (Sgd.) A.J. Wintiams,

' Secretary.
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No. 644

I~cressED RaTEs—INTER-IsLaND StEAM Navicarion Co., Lap

Submitted October 15, 1946. Decided December 30, 19,6

Proposed increases in class and commodity rates between points in the Territory
of Hawall found justified except as to wallboard and serap paper, without
prefudice, however, to an increase on wallboard and scrap paper by amounts
not exceeding 50 percent.

Proposed increases on cattle not shown to be unduly preferential pr prejudicial.

Respondent expected to submit the results of the first six months of its private
operation under the new rates for the Commission's scrutiny.

Proceeding dismissed as to Matson Navigation Company. *

J. Garner Anthony for respondent,

David Castléman for Office of Price Administration.

Eugene H. Beebe for Parker Ranch, Guy M. Carlon for War Ship-
ping Administration, Dudley C, Lewis for Public Utilities Commis-
sion, Territory of Hawail, James M. Richkmond for Hawaiian Cane
Products, Limited, and James McEldowney, interveners.

Jokn B. Jago for the Commission.

Rerort oF Ti1E CodMyIssion

By tae CodMIssIoN :

By schedules filed to become effective December 1, 1945, respondent
Inter-Island Steam Navigation Company, Ltd., hereinafter referred
to as Inter-Island, a common carrier of freight and passengers by
. water, operating as agent of War Shipping Administration (now
as agent for the Commission) between points in the Territory of
Hawaii, proposed to increase class and commodity rates by about 50
percent. Upon protest of the Oflice of Price Administration the
operation of the schedules was suspended until April 1, 1946. How-
ever, prior to that date, at the request of the War Shipping Adminis-
tration, the effective date of the proposed schedules was indefinitely
postponed. A hearing washeld at Honolulu, T. H. Unless otherwise
stated, rates will be stated in amounts per 2,000 pounds or 40 cubic feet.

800 2U.8.M.C.
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Office of Price Administration, War Shipping Administration,
Parker Ranch, Hawaiian Cane Products, Limited, Public Utilities
Commission, Territory of Hawaii, and James McEldowney, an in-
dividual, intervened.

Inter-Island’s tariff M. C. No, 1 named Matson Navigation Company
as a participating carrier. Tariff M. C. No. 2, which is the tariff
under suspension, also named Matson as a participating carrier.
However, the suspension automatically reinstated M. C. No. 1, Supple-
ment No. 8 of which, effective April 15, 1946, cancelled Matson as a
participating carrier. By notice dated February 5, 1946; Matson
revoked its concurrence in M. C. No. 1. If and when M. C, No. 2
becomes effective, Matson should be eliminated as a participating
carrier. Inasmuch as Matson is named as a respondent in the present
proceeding, but, as stated above, it is no longer a participating carrier
in M. C. No. 1, the reinstatement of M. C. No. 2 would not revive
Matson’s participation therein. Therefore, the proceeding will be
dismissed as to Matson.

Operating and traffic conditions in the inter-island trade were de-
scribed in Rates of Inter-Island Steam Navigation Co., Ltd., 2 U. 8.
M, T, 253. Except as hereinafter stated, those conditions have not
changed materially. It should be observed at the outset that Matson
no longer owns any of the capital stock of Inter-Island. The most
1mportant operatlonal change is a reduction from five to three vessels
in respondent’s service, with consequent elimination of certain points
of call. The shippers of record appear to be satisfied with the present
schedules and service. Another new factor is the rapid development
of inter-island air transportation of passengers and freight by
Hawaiian Airlines, 70 percent of the stock of which is owned by
respondent. In 1941 only 23 percent of all inter-island passengers
traveled by air. During the first four months of 1946, 15,220 pas-
sengers were carried by respondent and 66,747 by Hawaiian Airlines,
or 19 percent by water and 81 percent by air.

Respondent’s class rates apply on general merchandise, n. o.s. Only
one class rate applies between tivo points, and it is applicable to freight
on which no specific commodity rate or exception to the class rate
is named. This unusual tariff structure is compelled by the peculiari-
ties of the trade. Asstated in Rates of Inter-fsland Steam Navigation
Co., Ltd., supra, respondent’s business may be characterized as an ex-
press type of service requiring much paper work and cargo handling.
During the first four months of 1946, of 55,333 tons of cargo handled,
35,927 tons consisted of unclassified small package freight. It is
questlonable whether it would be practicable to establish a freight

20.8.M.C.
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classification and name individual class rates for each article. There
have been no increases in the class rates for over twenty years, In
fact, the only changes that have been made in the class rates were
decreases applicable to transportation between Honolulu and Nawili-
wili and Port Allen. Tt is now proposed to increase by from 25 percent
to 53 percent the respective class rates applying to the different ports
out of Honolulu.

Respondent’s commodity rates also have remained constant for-
many years. Illustrative of heavy moving freight upon which com-
modity rates apply are livestock, fertilizer, coffee, automobiles, fruits,
and vegetables. The Island of Hawaii is a great producer of beef
cattle and the southwest coast is well known for its Kona coffee.
Automobiles carried by respondent belong to the island residents or
travelers, New automobiles are shipped from the.mainland direct
to dealers and buyers on each island and rarely are transported by
respondent. The proposed increases on all classes of livestock average
approximately 28 percent; on fertilizer, from 61 to 69 percent, depend-
ing on the points of call; on coffee, 58 percent; on automobiles, from
15 to 40 percent, depending on the weight ; and on specified fruits and
vegetables, from 50 to 90 percent, depending on points of call and
kind of fruit and vegetable moving.

Respondent offers a detailed survey of its post-war freight com-
pared with its 1940 volume. It estimates a total reduction, exclusive
of livestock, from 216,513 tons carried in 1940 to 190,200 tons per year.
This prediction is based on Matson’s plans for improved direct services
between the mainland and island ports and upon changed conditions
within the islands. For example, a fertilizer plant is being erected on
Kauai, which will result in a substantial loss of freight and revenue.
There is now a higher density of population on Oahu than before the
war. This growing concentration of population in the Honoclulu area
heightens an already unbalanced trade.

An analysis of respondent’s financial position shows a need for
additional revenue. It is experiencing heavy losses because of sub-
stantial increases in its operating costs, maintenance and repair costs,
and prices of materials and supplies. As long as it is an agent of the
Commission those losses are borne by the Government. A few figures
are illustrative. According to a witness for War Shipping Adminis-
tration, respondent’s estimated operating loss for the year 1945
amounted to more than $1,200,000, and for the six-months period from
October 1, 1945, to March 31, 1946, the loss is estimated at $504,176.27.
He indicates that a freight rate increase of 119 percent would have
been required to overcome the operating loss for 1945, and a 143-per-
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cent increase would have been necessary to meet the operating loss for
the six-month period ending March 31, 1046.

The following are representative exainples of respondent’s increased
operating and materials costs since 1940, and which are responsible {for
the condition just stated. Wages paid seagoing personnel, exclusive
of overtime and stevedoring premiums, increased an average of 87
percent. Respondent’s employees both ashore and afloat do the steve-
doring. The basic longshoreman wage increased 67 percent. Irom
January 1, 1940, to April 1, 1946, the cost of fuel rose from 98 cents
to $1.73 per barrel. Many other items of increased costs are of record.

Applying the proposed increased tariff rates to an estimated post-
war tonnage of 190,200 tons and 20,650 head of livestock, respondent
arrives at a revenue of $1,414,108. This, plus estimated passenger
and mail revenue, equals tota] estimated revenue of $2,097,867. This
figure is offset by estimated expenditures of $2,317,877, leaving a
deficit, on the basis of respondent’s figures, of $220,010 under the
proposed rates.

The only witness for Office of Price Administration admittedly had
no transportation experience and did not profess knowledge of rate-
making principles, This witness assails respondent’s estimate of
post-war volume of traffic as being too low, based Jargely on a 25-
percent increase in population on Oahu and the increased purchasing
power of island residents. Vitness stated that the average weekly
wage increased from $18.65 in 1939 to $47.68 in 1945. Bank deposits
and income tax payments have risen sharply. Witness predicted ex-
pansion of business activities but admitted that “the most important
commodities™” will move between the mainland and the four major
isfands. Her estimate of post-war tonnage exceeds that of respondent
by 40,000 tons, 35,000 tons of which represent unclassified cargo.}
Increase .in the movement of unclassified cargo is based upon in-
creased population and purchasing power. The witness asserts that
the proposed rate increase will seriously affect the economy of the
islands and interfere with the stabilization efforts of the Government,
vet she was unable to demonstrate what effect, if any, the proposed
rates would have on prices in general or upon any given commodity
under Government price regulation.

Intervener Parker Ranch opposes the proposed increases on beef
cattle on, the sole ground that they will be unduly prejudicial and
unjustly preferential in violation of section 16 of the Shipping Act,
1916. Parker Ranch operates the largest ranch in the islands and
ships upwards of 7,000 head of cattle per year from Kawaihae to

* This estlmate also Includes an additional 4,000 tons of sugar and 1,000 tons of coffes,
20.8. M. C,
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Honolulu, which is more than all other producers combined. Cattle
constitutes the largest single item of respondent’s business. In 1940,
of a total of 17,691 head moving to Honolulu, 9,998 originated at
Kawaihae. The next important port is Kailua, from which 2,072
head were shipped that year. During the war thousands of acres of
cattle lands on the Island of Hawaii were given to the military forces
for training purposes and it may be 2 long time before such acreage
is reconverted to pasture. Respondent estimates an increase of two
percent in the cattle movement.

The current rates on cattle are $6.50 per head from Kawaihae and
Kailua, $7.00 from Hilo, and $6.00 from Kahului. It is proposed to
increase these rates to $8.25, applicable from all ports named. The
increases amount to 26 percent, 18 percent, and 87 percent, respectively.
The port of Kahului is not important as far as cattle is concerned,
however, as the consumption on Maui now exceeds the supply and there
is litfle likelilood of future shipments from either Maui or Kauai to
Honolulu. The demand at Honolulu also exceeds tha supply avail-
able on the Island of Hawaii, so that island meat producers compete
with mainland shippers,

At Kawaihae, Parker Ranch loads its cattle through a runway
across the wharf onto the ship. At other places cattle are made fast
to surf boats which go out to the ship anchored in the roadstead, where
the cattle are then raised to the ship by means of slings. Approxi-
mately 200 head can be loaded in 40 minutes by the direct method as
compared with four or five hours by the surf boat method. The vol-
. ume of cattle shipped from the alleged preferred ports of Kailua,
Napoopoo, and Kaalualu is considerably less than that from Kawaihae.
Although the position of Parker Ranch is based primarily on the dif-
ference in cost of loading cattle at the various ports, there is no evi-
dence of record to show what difference, if any, there actually is.
Furthermore, there has been no showing that Parker Ranch will be
-damaged by the proposed rates or that its compecitors would gain from
the alleged preference. Under the circumstances, therefore, we find
that the proposed rates on cattle have not been shown to be in violation
of section 16 of the Act,

Intervener Hawaiian Cane Products has been mapufacturing wall-
board from the residue of sugar cane stalk and scrap paper at Hilo
for about 15 years. It opposes the proposed increases on wallboard
and scrap paper, which go as high as 100 percent on wallboard and
66 percent on paper, but has no objection to a 50-percent increase,

Wallboard generally is wrapped in paper and is placed on pallet
boards in intervener’s warehouse from which it is transported to re-

2U.8.M.C.
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spondent’s wharf. It is three or four feet in width and measures
from three to sixteen feet in length. Before the tidal wave of 1946,
wallboard was placed at the wharf on railroad flat cars, Now it is
delivered to respondent on motor trucks. Respondent states that
one weight ton of wallboard occupies 314 space tons; that it is steve-
dored at a rate of 12 to 15 tons per gang hour; and that it is stowed
under deck. Heavy rainfall at Hilo often stops handling of wall-
board. In 1940, 3,358 tdns were shipped from ilo to Honolulu.
Respondent estimates a post-war volume of 4,000 revenue tons, The
rate on wallboard from Hilo to Honolulu is $3.00 and the proposed
rate is $5.50, an increase of 83 percent. From Hilo to Kahului and
Nawiliwili the proposed increase is from $3.25 to $6.50, or 100 percent.

During the war, War Shipping Administration found the cost of
handling wallboard at Hilo to be about $G6.00 per ton. It entered
negotiations with respondent as agent with a view towards raising
the rates on wallboard to a compensatory level. We will not analyze
the factors used in determining that cost because the record clearly
shows that not more than 15 percent of all wallbeard handled at Hilo
moved over respondent’s vessels; that the handling of wallboard on
other vessels is not comparable with the pallet board method used
by respondent ; and that the cost to War Shipping Administration re-
flected use of an independent stevedoring company whereas respond-
ent does its own stevedoring. One witness for respondent asserts that
the bare labor cost of handling wallboard in January 1945 was 80
cents per ton, and that wages have since been increased about 50
percent. Respondent describes rates on wallboard as low and aesigned
to encourage island industry.

We find that respondent has failed to justify the proposed increase
on wallboard, and has made no effort to justify the proposed increase
On paper. However, this finding is without prejudice to an increase
in the rates on those two commodities by amounts not exceeding 50
percent, which, as already stated, is concurred in by Hawailan Cane
Products.

Evidence was offered to the effect that if one of respondent’s small
laid-up vessels, the S. S. Hawaii, was substituted for a large one in
respondent’s fleet, its operating costs could be cut and substantial rate
increases avoided. We need not be concerned with this question, how-
ever, because the S. S. Hawaii was sold subsequently to the hearing,
n fact of which we take official notice.

The suggestion was made that inasmuch as respondent does not
propose to raise its passenger fares, that class of traffic is unduly pre-
ferred at the expense of freight shippers. The record is clear, how-

2U0.8.M.C.
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ever, that passenger fares are now on a compensatory basis. Further
more, as pointed out above, respondent is now competing for passenge:
business with Hawaiian Airlines, the fares of which carrier form :
ceiling on surface passenger fares,

Respondent estimated g deficit of $220,010 under the proposed rates
Counsel for the Commission presented estimates tending to indicat
a profit, before taxes, of $234,434. The latter was predicated upor
(1) the inclusion of revenue on the extra 40,000 tons estimated b;
OPA’s witness and revenue on an additional 1,000 tons of automobile:
and 1,500 head of cattle; (2) the reduction of the allowance for de
preciation by approximately $120,000 through the use of a servic
life of 30 years for vessels instead of 20 years; and (3) the exclusio:
of an expense item of $12,000 representing donations.

Granting that respondent’s estimates of post-war tonnage may b
somewhat pessimistic, nevertheless we are not convinced that th
estimate of 35,000 additional tons of unclassified cargo offered by OP A
or the estimate of additional tonnage of automobiles and coffee hav
any probative value. Reducing counsel’s estimated revenue o
$2,417,512 by the revenue on the questioned tonnage leaves revenu
of $2,164,312. Then, accepting counsel’s estimate of expenses, in
cluding his depreciation figure, but eliminating his costs attributabl
to the 87,000 tons eliminated herein, we have expenses of $2,151,423
leaving net income before taxes of $12,889. Deducting estimater
Federal and Territorial income taxes, there remains n profit of $7,218
This estimated profit represents a return of less than one percent o
counsel’s rate base figure of $309,514.

Summing up, the proposed rates will yield a deficit of slightly les
than $220,010 under respondent’s estimates; and under the estimate:
used by Commission counsel, as revised above, there would be a profi
of $7,218 or a return of less than one percent on his rate base. It i
abundantly clear that the proposed rates, except as to wallboard an
scrap paper, have been justified.

An order will ba entered permitting the increases found justified
However, respondent will be expected to submit the results of the firs
six months of its private operation under the new rates for our furthe:
scrutiny,

2U0.8. M.C.



ORrpER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 80th day of December
A.D. 1946

No. 644

Ixcerasep RaTes—INTER-ISLAND STEAM Navicarion Comrany, L.

It appearing, That pursuant to order dated November 80, 1945, the
Commission entered upon a hearing concerning the lawfulness of the
rates, charges, regulations, and practices in the schedule described
in said order, and suspended the operation of said schedule until April
1, 1946;

It further appearing, That subsequent to the said order the effective
date of the said schedule was voluntarily indefinitely postponed;

1t further appearing, That investigation of the matters and things
involved has been had, and that the Commission, on the date hereof,
has made and filed & report containing its conclusions and decision
thereon, which report is hereby referred to and made a part hereof,
and has found that the schedule under suspension has been justified,
except as to the proposed increased rates on wallboard and scrap
paper;

1t iz ordered, That respondent Inter-Island Steam Navigation Com-
pany, Ltd., be, and it is hereby, required to cancel, effective on or before
January 29, 1947, proposed increased rates on wallboard and scrap
paper, upon notice to the Commission and the general public by not
less than one day’s filing and posting in the manner prescribed in
section 2 of the Intercoastal Shipping Act, 1933, as amended ; without
prejudice, however, to the establishment of increased rates on those
commodities not in excess of 50 percent on not less than one day’s fil-
ing and posting as prescribed by the said Act;

It i3 further ordered, That the order of suspension heretofore
entered herein be, and it is hereby, modified to the extent that Matson
Navigation Company be eliminated as a respondent;

It is further ordered, That, except as to the proposed rates on wall-
board and scrap paper, the order of suspension heretofore entered
herein be, and it iy hereby, vacated and set aside as of the date hereof.

By the Commission.

[sEaL] (Sgd.} A. J. Wrriams,

Secretary.
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No. 641

INcrEASED RATES FROM, TO, AND WITHIN ALASEA
Submitted November 18,1946. Decided January 3, 1947

Petition of the War Shipping Administration for permission to make a general
increase in rates, fares, and charges for and in cornection with the transporta-
tion of passengers and property between Uhited States’ Pacific-coast ports and
the Territory of Alaska and between places in that Territory dismissed and
proceeding discontinued.

Jokn B, Jago for War Shipping Administration, Lawrence Bogle,
[ra L. Ewers, and Stanley B. Long for Alaska Steamship Company,
Northland Transportation Company, and War Shipping Administra-
tion, Albert E. Stephan for Alaska Transportation Company and War
Shipping Administration.

Mdleolm D. Miller for Price Administrator, Ralph J. Rivers for
Territory of Alaska, Walter D. Matson, Harry C. Burnett, and Harry
J. DeFrang for United States Department of Agriculture, David E.
Seoll for Alaska Development Board, Norman C. Stines for City of
Nome, Alaska, City of Fairbanks, Alaska, and Northwestern Alaska
Chamber of Commerce, Philip M. Crawford for United States Depart-
ment of Commerce, George Sundborg and Dan H. Mater for Bonneville
Power Administration, Herald A.0"Neill for Alaska Salmon Industry,
Inc,, G. H. Bucey for Santa Ana Steamship Company, 4. V. Stoneman
for Heinie Berger, Volney Richmond, Jr., for Northern Commercial
Company, Al Anderson for Alaska Miners’ Association, Omar O, Vie-
tor for United States Smelting, Refining and Mining Company, Jokn
Wiese for International Fishermen and Allied Workers (C. I. 0.),
Jerry Tyler for Marine Cooks’ and Stewards’ Union, Glenn Carring-
ton for Fairbanks Chamber of Commerce and Alaska Committee of
the Seattle Chamber of Commerce, E. N. Patty for Alaska Committes
of the Seattle Chamber of Commerce, J. W. McCune for Tacoma
Chamber of Commerce, Edward F. Medley for Cordova Chamber of
Commerce, 417en Walker for National Canners Association.
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RercrT oFr THE COMMISSION

By THE CoMMISSION :

This is a proceeding concerning a petition of the War Shipping
Administration for permission tuv make a general increase in its rates,
fares, and charges for and in connection with the transportation of
passengers and property between United States’ Pacific-coast ports
and the Territory of Alaska and between places in that Territory.
The transportation is pertormed through Alaska Steamship Company,
Northland Transportation Company, and Alaska Transportation Com-
pany, hereinafter called the lines, which prior to 1942, the year in
which the War Shipping Administration requisitioned their vessels,
served Alaskan and Puget Sound ports as common-carrier principals.

The petition presents two grounds for seeking the general increase:
(1) apparently in contemplation of the return to the lines of their
vessels, that they “would be unable and are therefore unwilling to
operate in such trade for private account, upon the basis of the present
schedules of rates, fares, and charges applicable thereto,” and (2)
insufficient reveaue to the War Shipping Administrator from such
rates,, fares, and charges “to insure his ability to continue to operate
in the public interest upon a compensatory basis, the adequate and
efficient service contemplated by law.”

The proposed report of the examiner recommended that the peti-
tion be denied and that an order discontinuing the proceeding be
entered, N

At the oral argument, counsel for Alaska Steamship Company and
Northland Transportation Company stated that these lines had not,
“pecause of rapidly changing conditions and the great lapse of time
sinee the cessation of private operations, been able to indicate with
accuracy the magnitude of any rate increase which might later be
necessary to permit the resumption of private service in this trade.”
He agreed that the proceeding should be dismissed but, pointing out
that the petition was filed by the War Shipping Administration and
not by the lines, took the position, in which the Alaska Development
Board and the Territory of Alaska concurred, that the dismissal must
be “without prejudice to the private carriers to take such action as
they deem proper if, as and when they resume their private opera-
tions.” Alaska Transportation Company insists on a general increase
of 67.4 percent, which is based on the operation of vessels most of
which it no longer has.

The petitioner was the War Shipping Administration, and, by the
act of July 8, 1946 (Public Law 492, T79th Congress), making appro-
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priations for the Navy Department and the naval service for the fiscal
year ending June 80, 1947, and for other purposes, all functions, pow-
ers, and duties of the War Shipping Administration were transferred
to this Commission effective September 1, 1946, and the War Shipping
Administration ceased to exist as of that date. The question before
us, therefore, is no longer whether to permit the War Shipping Admin-
istration to make a general increase in rates, fares, and charges, hut is
whether we ourselves should make such an increase.

The direct financial result to the government from the operation
of vessels controlled by the War Shipping Administration and em-
ployed in the Alaskan commercial service during the calendar year
1945 is indicated in the appendix hereto. To overcome the estimated
loss of $1,361,861.93 shown therein would require an increase in freight
and passenger revenue for 1945 of 12.17 percent. 'This would be raised
to 16.43 percent by giving 12 instead of 3 months’ effect to advance in
wages of $45 per month per crew member which became effective
October 1, 1945. If the estimated loss is to be recouped through
freight charges alone, (and the record evidences strong passenger com-
petition with airlines and Canadian ships) the increase required would
be 24.07 percent, The increases of 16,43 percent and 24.07 percent
would be in addition to the present 16 percent surcharge. '

Notwithstanding the record indicates prospective economies of
operation due to fewer vessel calls and decreased charter hire, repair
costs, and agents’ compensation, apparently 1946 losses will exceed
those of 1945. (See general report of Commission to Director of
War Mobilization and Reconversion dated November 26, 1946.)}

That report, of which we may take official notice, aptly character-
izeg the Alaskan transportation problem as follows:

The Alaskan trede presents many problems which must be solved before the
commercial steamship lines can again provide service without government
assistance. Such prewar vessels as still remain in service are very much
overage, and the more modern vessels which are available wounld require
extensive cbanges to fit them for this trade. Operating costs in the Alaskanm
trade have always been high because of the seasonal pature of the business,
adverse weather conditions, difficult harbor operntions and the many small ports
that requfre regular service. With the large increases in labor and material
costs that have been imposed on ship operators during the past year, much
higher freight revenues are necessary to produce a profitable commerclal opera-
tiou. However, the citizeng of Alaska protest that they cannot stand substanti-

ally higher freight rates, Meanwhile both_from the standpoint of providing
for the hasic commercial needs of the Territory and servicing the various United

1 “Qut-pf-poaket losses to the CommIiseion amounted to about $380,000 during tue summer
peason (April-October 1948) and it is anticipated losses during the coming winter will
approximate $1,630,000 based on the results of Iast winter's operations. These figures
do not Include vessel repair costs which are very substantial in this (Alagkan) trade.

2U0.83.M.C, '
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Btates military establishments in Alaske, the Maritime Commisslon lg required
to provide essential freight and passenger services,

The report contains, and the parties herein have submitted, various
recommendations bearing upon the general Alaskan transportation
situation which are not germane to the particular questions before us,
and they will not here be considered.

The evidence which was presented in support of a rate structure
for private operation was set forth in detail in the examiner’s report.
However, the estimates of tonnage, revenue, and expenses were so
speculitive, and the future operational plans of the lines so uncertain
that such evidence affords no sound basis upon which to predicate a
rate structure.

In view of the imminent expiration of the govemment’s authority
to operate ships we shall not make the necessary rate increases. If
the lines desire to resume private operations they may submit tariffs
in conformity with the Intercoastal Shlpplng Act, 1933, as amended.
Such tariffs should be framed with a view to correcting any existing
inequalities as between commodities,

An order will be issued dismissing the petition under consideration
and discontinuing the proceeding. '
' 2U0.8.M.C.
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APPENDIX
Alaska Northland | Alaska | Olympie
Bteamship Transpor- | Transpor- | Stearn- Par-
C nera] | tBtioD Co., [tation Co.,| ship Co,, Total cent-
0., ge! t general general general B8ges
agen agent agent agent !
Number of voyages f..___q.--- 127 80 37] 4 28| iaan
Number of tons of cargo earried:
Commereial . __.__.________. 288,717 90, 365 45,094 10, 089/ 434,265 72.04
Military (free)  cccoeee-aoo- 93, 341 52, 585 13, 119 9, 461 168, 516| 27.98
Total oo oL 382,058 142, 900| 58, 213 19, 850 502, 7811 100, 00
Number of passengoers carried:
COmMmeTcial . o aevu--- a2, 51¢ 9,408 385 0 42,400 7134
Military (freed, . ___..._____ 15,133 1, 900 0 0| 17,033|  29.66
Total . oeeccrvecneme s 47, 650 11, 398 385 0 53,4331 100.00
Revenue (commercial traffic): |
Freight - --— 184,004, TO4, 00 §1, 028, 0G1. B4 -$408, 417, 39| $91, 641, 00| $5, 532, 855, 13 68. B8
Passenge o 2,004, 802.73) 380, 720.42| 12, 868. 52 00 2,468,491.67) 30.73
Otherae. .. 27,114, 42 3, 745. 02| .00 . 00| 30, 859. 44 .39
Total revenue. ..co..coaa- 6, 126, 722, 05) 1,302, 557, 28] 421, 285.91] 91,641.00| B, 033,206.24 100.00
Expense (all traffie):
Vessel and voyage expense. _ |36, 059, 265. 38 $1, 321, 480, 1313577, 484, 60/$166, 780. 00| 88, 134,000 11| 62,95
Inactive-vessel expense. ... 203, 958, 00 19, 446, 00 13, 259, 00 .00 236, 653, 00 1.83
ReDairs. - ocaceoccaas 31,427, 714. 62| 131, 297.85] 64,458. 18| 67,437.75) 1, 690, 006 40 13.08
Charter hire. -} 1,389,075.00) 4248,227.00| 54, 565.00] 39,831:00( 1,731, 698.00 13, 40

Insurance * .
Compensation payable to X
general agents, agents,
and Alaska subagenis..___ 702,288.46] 195,460, 19 67,639.61) 17,350.43 982, 739,69 7.01

Total expenss d___........ 9, 918, 633. 46} 1,027, 085.17] 782, 375. 39 203, 015. 18| 12,922, 600.20] 100,00

126, 332. 00 12,104.00; 4,971,001 2, 515.00 145, 822, 00 L13

Loss befers adjustment for
estirnated revenue value of
militaty traflfic and United

States mail carried free.__.____|$3, 701, 011.41| $535, 427_ 89 3161, 089. 48 $202, 274. 18| $4,890, 702 96). ______
Estimated revenua value of .

military tealie? ... 2,193, 279 00 772,612.00) 136,337.27| 85, 006.00] 3,188 134 27| _______
Loss before estimated revenue

value of United States mail.__] 1,598, 632 41| ¥ 237, 184. 11) 224, 752, 21] 116, 308.18] 1,702, 568,69 . ...
Estimated revenue value of

United Statesmail . ________ (Allocatlop by genersl sgents not,available) 340, T06. 76). . _____.
Estimated net 1088 ... _coeeeeeee|enaeranncena- ' ............. | ........... | ........... ..1,361, 861, 93(______..

1 Though the operations of the War Shipping Administration through Olympie Bteamship Co. as
g?rzgra} agent are not mentioned in the petition for increases, they constituted an integral part of the services
() e former,

1 Includes voysges on which both military trafie and commercial traffic were carried, but not those on
which only military traffic was transported.

# May include large expenditures as result of 4-year survey.

4 Includes $24,805 as estimate of what charter hire would have besn for one vessel owned by Government
and on which, therefore, no charter hire was paid.

¥ Includes marine protection and indemnity insurance on all vessels but marine hull and machinery
premiums for enly one.  As to others than this one, the Government acted ag self-insurer.

¢ Does not include Qovernment administrative expense for Alaskan commercial service or amount for
Federal old Bge and unempleyment taxes or for cargo or personal-injury claims.

7 The revenue value of military traffic shown under Alaskan Transporiation Co., genersal agent, I3 based
upon tha applieation of tarif rates to military cargo bandied, which produces an average rete of $10.38 per
payable ton s compared with an average rate of $9.08 per payable ton for commercial traffic. The revenue
volue of military tratfic shown under the other general agents is based upon the application of the average
mr%'lu% per ton and per passenger of commercial traffic handled by each vessel,

rofit,
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OrbER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 3d day of January
A, D. 1947.

No. ¢i1

—_

INCrREASED RATES FROM, TO, AND WITHIN ALASKA

This case having been instituted by the Commission on its own mo-
tion and having been duly heard and submitted by the parties, and
full investigation of the matters and things involved having been had,
and the Commission, on the date hereof, having made and entered
of record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof,

It is ordered, That the petition under consideration herein be, and
it is hereby, dismissed and that this proceeding be, and it is hereby,
discontinued.

By the Commission.

(8gd.) A.J. WiLLiams,
Secretary.
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AvromosiLEs. U. S. Atlantic and Gulf ports to Puerto Rico, 117. Transporta-
tion of, on the Great Lakes, 359. Detroit, Mich., to Duluth, Minn., 414.

Bacs AND BacciNg, Burrar anp CorroN. U. 8. Gulf ports to North Atlantic
ports, 42. Philadelphia, Pa., to Houston, Tex., 468.

Basins, Merat. New York, N. Y., to Belem (Para), Brazil, 746.

BorrLEs, SeEconD Hawp. OQakland, Calif., to New York, N. Y., 349.

Branpy, Intercoastal, eastbound, 178,

CaBLEs, AUuTomoBILE BatTERY. Los Angeles, Calif, to Norfolk, Va., and
Philadelphia, Pa., 470.

Canpy. New York, N. Y., to Hawaii, 450.

CaNEs. New York, N. Y., and Philadelphia, Pa., to Los Angeles, Calif., 412,

Cannep Goops. Dacific Coast ports to Lake Charles, La.,, 68. Intercoastal,
Bellingham, Wash., to Atlantic Coast ports, 270.

CataLyst, MARINE oR ANIMAL O Srext. Tacoma, Wash, to New York,
N.Y, 1

CemeEnT, Carloading and unloading rates at Southern California water ter-
minals, 788. San Francisco water terminals, 791.

CeuveNT, BuLk. Handled through pipeline, Tort of Redwood City, Calif., 727.

CunaMpacNE, Intercoastal, eastbound, 178.

CorreE. Detween East Coast of South America and West Coast of United States,
14. TRemaining on piers at New York, N. Y., after free time expiration, 48.
African origin to New Orleans, La., via New York, N. Y., 352.

Corron., U. 8. Gulf ports to North Atlantic ports, 42. BStockton, Calif,, to
United Kingdom and Continental European ports, 31. Suez to United States,
662.

Corron Piece Goopbs. New York, N. Y. to West Coast Central American
ports, 3.

Feep, Mixep. New York, N. Y., and Baltimore, Md., to Puerto Rico ports, 549.

Fisa. U. S. Atlantic and Gulf ports to Tuerto Rico, 117.

Frour. U.S. Atlantic and Gulf ports to Puerto Rtico, 117. U. 8. North Atlantic
ports to Adriatie, Black Sea and Levant ports, 342.

Fruit, Crrrus. Florida ports to Baltimore, Md., 210.

Frurr, Driev. Stockton, Calif., to United Kingdom and Continental European
ports, 31. Pacific Coast ports to Lake Charles, La., G8.

Grores, Lamp, Guass. New York, N. Y., to St. Thomas, Virgin Islands, 314.
Seattle, Wash., to Ketchikan, Alaska, 316.

(RAIN AND GraiN Propucts. U. S. Gulf ports to North Atlantic ports, 42,

HannLes, Coxrosirion Toor, Brooklyn, N. Y., to Los Angeles, Calif., 523.

IIarpwaRE. U. S. Atlantic and Gulf ports to Puerto Rico, 117,

Iron. U. 8. Atlantic and Gulf ports to Puerto Rico, 117,

Liquors, ALcononic. New Orleans, La., and Mississippi, Ohio, and Missouri
River points to Pacific Coast ports, 438, Baltimore, Md., to Pacific Coast
ports, 208: 318, Intercoastal, westhound, 198.
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Lumeer. U. 8. Pacific Coast ports to South America, 28. Intercoastal, east-
bound, 143. U. 8. Atlantic and Gulf ports to Puertc Rico, 636. TU. 8. Pacifie
Coast to Ilawaiian Islands, 172. Pacific coastwise, 191,

MacraiNes, Coin-OperaTED VENDING. New York, N. Y., and Newark, N. J.,
to Los Angeles, Calif., 519.

Monair. Texas ports and New Orleans, La., to Boston, Mass,, eliminating free
delivery at Boston, 331. Intercoastal, eastbound, 337.

O1r, LusricatiNG. U. 8. Atlantic and Gulf ports to Puerto Rico, 117.

OrNaAmMENTS, CHRISTMAS TREE. Rotterdam, Holland, to Pacific Coast ports via
Baltimore, Md., 70,

Parnr. TU. 8. Atlantic and Gulf ports to Puerto Rico, 117.

ParEr anD PaPER SPEciaLTIES. Atlantic and Gulf ports to Hawalii, 91,

Parer, PrinTIiNG., Grays Harbor, Wash., to Orient ports, 366; 525.

PaAPER, Scrapr. Between points in the Territory of Hawaii, 800.

PastE, SyntaETIC INDIGG. Philadelphia, Pa., to Houston, Tex., 527.

PeTroLEUM Propucts. Carloading and unloading rates at San Francisco water
terminals, 791,

Prywoopn. U. 8. Pacific ports to Europe, Asia and Africa, 54,

Purr, Beer. New York, N. Y., and Baltimore, Md., to Puerto Rico ports, 549.

Rice. U. 5. Atlantic and Gulf ports to Puerto Rico, 117.

Rice axp Rice Propucrs. Houston and Galveston, Tex., to North Atlantis
ports, 515.

SrapEs, LaMP, GLASs. Seattle, Wash., to Ketchikan, Alaska, 3186.

SueeTs, STEEL. U, S. Atlantic and Gulf ports to Puerto Rico, 117.

SmineLes. Vancouver, B. C,, transhipped Seattle, Wash., to Philadelphia, Pa.,
storage at Philadelphia, 6,

SvaTEs, SBcroon. Rotterdam, Holland, to Pacific Coast ports, via Baltimore,
M4, 70.

Siars, PEncin, Stockton, Calif., to United Kingdom and Continental European
ports, 31.

SopruM IlyorosvurpHITE. Philadelphia, Pa., to Houston, Tex., 527.

Svucar, Raw. Puerto Rico to Atlantic and Gulf ports, 117.

Suaar, Raw anp Rerinep or TursivaTeED. Puerto Rico to_ Atlantic and Gulf
ports, 620.

Syrup. Philadelphia, Pa., to San Diego, Calif., 521.

Teasers. San Francisco, Calif., to Philadelphia, Pa., 466.

TinrLaTE Tors aND Borroms. Philadelphia, Pa., to Los Angeles, Calif., 404.

WarLLsoarDp, PBetween points in the Territory of Hawali, 800.

Wine. Between Baltimore, Md., and Norfolk and Newport News, Va,, 282,

WoorL., Texas ports and New Orleans, La,, to Boston, Mass,, eliminating free
delivery at Boston, 331, Intercoastal, eastbound, 337.
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INDEX DIGEST

[Numbers {n parentheses following eltations Indicate pages on which the particular subjects
are consfdered]

ABANDONMENT OF SERVICE. See DiscONTINUANCE oOF SERVICE; Eum-
BARGOES; SERVICE.

ABSORPTIONRS. See also Cost orF SErvIcE; DELIVERY; EquaLizaTiON; FREE
TiMe; GEOGRAPHICAL ADVANTAGES AND DISADVANTAGES; ILLEGAL RATES AND
Pracrices; Porr EqQuaLizaTioN; PREFERENCE AND PREJUDICE; SEmvICE;
TARIFFS.

Absorption of on-carrying charges to ports for which direct-line service is
published but at which, for carriers’ cohvenience, their vessels do not eall,
while refusing to serve discontinued ports direct or by transshipment, is un-
duly prejudicial. Puerto Rican Rates, 117 (129).

Through rate on rice from interior Louisiana points to Puerto Rico via New
Orleans or Lake Charles was equalized by absorption of the difference in
through rate, while New Orleans shippers of milled rice obtained in the
rough from the same interior points were charged full ccean rate. New
Orleans mills request equitable portion of their inland rate on rough rice
be absorbed., No tarif authority exists for such absorption, and con-
tinued absorption on shipments from interior mills under conditions shown
is open to question, but because of the importance of the issue raised no
decision will be made on this record. Id. (130).

Carriers’ absorptions for legitimate competitive reasons are lawful, and their
absorbing in whole or in part through divisions or otherwise the costs of
on-carriage to ports never or seldom served by their vessels not shown to be
unlawful., Intercoastal Rate Strueture, 285 (307).

Ocean lines, for operating convenience, sometimes transship at New York
cargo destined to Boston, Philadelphia, Baltimore, and Newport News,
and absorb the cost of such on-carriage, and, as to traffic which ordinarily
would move through Boston to an interior point, shipments are sometimes
forwarded to the interior point from New York, the ocean carrier sbsorbing
the difference in cost between the inland rail rate from Boston to the in-
terior point and from New York to such point. Complainant contends
that shipments billed to New Orleans should be accorded similar treatment.
Ocean lines offer direct service to North Atlantie ports, but only trans-
ghipment to New Orleans. Carriers are willing to accord rate parity with
New York it and when direct-line service is established, but compelling
rate parity on ghipments via New York under the circumstances shown
would not be warranted. Green Coffee Association v, Seas Shipping
Company, 352 (356).
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ABSORPTIONS—Continued. N

An absorption practice that creates an undue advantage which cannot be
overcome by break-bulk lines individually, except by resigning from the
conference and precipitating a rate war, should be condemned. Seatrain’s
practice of absorbing difference between costs of delivering cargo to its
vessels at Texas City and costs of delivering local tonnage to shipside at
Houston, Galveston and Beaumont, and the action of the other conference
members in authorizing such practice, are in violation of sections 16 and 17
of the Shipping Act, 1916, as amended. DBeaumont v. Seatrain, 500 (504,
505). Reversed in part, 699.

ABUSE OF PROCEDURE.

Failure to request withdrawal of complaint prior to hearing, when com-
plainant knew it could not produce evidence to prove alleged undue preju-
dice and unjust discrimination, constituted an abuse of the complaint and
hearing procedure provided for shippers by the Shipping Act, 1916. Com-
plainant’s request for withdrawsal, made at the hearing, denied, and com-
plaint dismissed with prejudice. Weis-Fricker v. Hill, 705.

At the hesaring on a complaint filed by complainant against the conference for
refusal to admit it to membership, complainant’s testimony was concluded
at the morning session. During the noon recess the conference held a
meeting and voted to admit complainant. Thig action was not conveyed
to the examiner, however, until respondents’ testimony was concluded late
in the afternoon. No excuse was offered for the failure to advise the
examiner of the conference action, which resulted in an unwarranted con-
tinuance of the hearing. The practice of denying membership in con-
ferences until & complaint has been filed and a hearing haa started is not
looked upon with favor. There appears to have been an abuse of statutory
procedure and & lack of the cooperative spirit which should govern the
operation of conferences. Lykes Bros. v. Fla, East Coast Car Ferry Co.,
722 (723).

ADMISSION TO CONFERENCES. See ABUsk oF PROCEDURE; AGREEMENTS
UnpeER SEcTION 15,

ADVANTAGES. See AGrEeMENTS UNDER Skction 15; CIRCUMSTANCES AND
CoNprTIoNs; DIsCRIMINATION; EqQUaLIzZaTION; GEOGRAPHICAL ADVANTAGES
AND D1sapvaNTAGES; MiNiMum WEIGHTS; PREFERENCE AND PREJUDICE.

AGENCY. 8ee ComMON CARRIERS.

AGENTS. See also AcrEeMENTE UNDER SEcTiON 15; Biirs or Laping; Cou-
MON CARRIERS; PARTIES,

The law does not prohibit a steamship company from employing an agent
merely because he is at the same time an importer or merchant, but the
paying to an agent of a commission on his own cargo in addition to a fee
for handling the ship results in violation of section 16 of the Shipping
Act, 1918, as amended, Cargo to Adriatic, 342 (347).

Agents named respondents along with their common-carrier principals held
not. subject to’ Shipping Act, 1916. Cout. Distrib’g. Co., Inc. ». Cia.
Nacional De Nav,, 724 (725). ,

AGREEMENTS UNDER SECTION 15. See also ARUsE oF PROCEDURE,
Broxers anp BRroORKERAGE; CHANGEn ConpItrons; CHARTERs; CoMMON
Carriggs; CompENsaToryY RaTes; CompEriTioN; ConrtRact Rates; Con-
TRACTS WrTH SHIPPERS; CosT OF SERVICE; DETRIMENT TOo CoMMERCE; DIFFER-
ENTIALS: DiscRimMiNaTioN; DvaL ComMoN aNn CoNTRACT CarriERs; Evi-
pENCE; FrRavup; FrEE TiME; HANDLING; JURISPICTION; LiaBILITY; MERCHANT
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r AGREEMENTS UNDER SECTION 15—Continued
ManiNE Acrs; MonoroLy; ParmieEs; PorT EQUuarIzaTION; REASONABLENESS;
SERVICE; SHIPPING AcT, 1916; TariFFs; UNFAIRNESS.

In General:

The question of the duties of conference members and of what constitutes
praper relationship between them and shippers patronizing their lines
is discussed in 2 U. B. M. C. 58. Puacific Forest Industries », Blue
Star Line, 54 (55). !

The advantages of group action on rate matters and exemption from the
antitrust laws with the subsequent elimination of competition, flowing
to carriers by approval of a conference agreement, are not gratuitous
grants. They are intended, in furtherance of the policies of the Ship-
ping Act, to develop and encourage the maintenance of a Merchant

l Marine and to build up the commerce of the United States, and they,
therefore, place upon conference members the duty to consider
shippers’ needs and problems, and to provide for the orderly receipt
and careful eonsideration of shippers’ requests with full opportunity
for exchange of views. Pacific Cuast-Luropean Rates and Practices,

. 58 (61).

As to the extent of shipper cooperation that may be required of carriers

; operating under section 15 agreements, the Commission is conducting
& study of the procedure of conferences generally with a view to taking
such action as the facts developed may warrant. Therefore, no finding
is made requiring a change in procedure by respondents with respect
to matters involved in the present proceeding, Proceeding discon-
tinued. Id. {61).

Notice of filing of a section 15 agreement will be publicly posted in the
Commission’s offices in accordance with its established procedure.
Kerr 8. 8. Co., Inc. v. Hansa Line, 206 (207).

Ambigulty:

Parties disagree on interpretation of authority under paragraphs 1 and
I6 of conference agreement as to equalization between ports, Ex-
amination of the agreement shows that it is ambiguous as to the
question of equalization and should be amended to clearly define
the true agrcement between the parties. DBeaumont Port Commis-
sion v. Seatrain Lines, Inec., 500 (503).

Canal Zone:

Section 15 requires filing of agreements by carriers operating from
Colombia and Ecuador to Canal Zone with transshipment to carriers
on traffic to United States ports on the Atlantic and Gulf. Re-
strictions on Transshipments at Canal Zone, 875 (678).

Competition:

We cannot condemnn teo severely agreements which attempt to regulate
competition in perpetuity. Agreements restricting competition
should be of definite duration and for relatively short periods so that
the parties and the Commission may have opportunity from time
t¢ time to observe the impact of changing conditions on their under-
takings. Dollar-Matson Agreements, 387 (393, 304).

Contention is made that inasmuch as the originating earriers, operating
from Columbia snd Ecuador, and the delivering carriers, operating
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Competition—Continued

from Canal Zone to Atlantic and Gulf ports of the United States, do
not compete with each other for the traffic transshipped by them at
the Canal Zone, gection 15 does not require filing of agreementa relative
to such transshipped traffic. But the cocarriers do compete with
members of the association operating direct services. Restrictions on
Transshipments at Canal Zone, 675 (679).

Conference Membership:

Conference denial of membership on grounds that additional tonnage

would tend to demoralize the trades; that conference members had
mare than adequate tonnage available to meet the needs of the tradea:
that granting the application would be contrary to the best interest
of the trade in many respects; and that complainant’s method of
acquiring vessels did not give promise of stability of service, not
supported, Complainant is entitled to membership in the conference
on equal terms with each of defendants. Failure to admit com-
Plainant, including participation in shippers’ contracts entered into
pursuant to the conference agreement, resulted in the agreement and
contracts being unjustly discriminatory and unfair as between com-
plainant and defendants, thus subjecting the agreement to disapproval
or modification under section 15, and in complainant being sub-
jected to undue and unrensonable prejudice and disadvantage in viola~
tion of section 16. Also, the regarding of inactive companies as regular
carriers in the trades enjoying full and equal membership in the con-
ferences, which complainant ia denied, is patently unjustly discrimi-
natory and unfair as between carriers, particularly in view of the period
of approximately 7 years one member was inactive. Sprague v.
Ivarans, 72 (75, 76).

If defendants, members of River Plate-Brazil conferences, do not sub-

mit modification of conference agreement limiting decisions thereunder
to members whose services have not been suspended or discontinued
in the trades covered by the agreement, consideration will be given
to issuance of an order modifying agreement in this respect. Id.
(76).

Thorden Lines operate as a common carrier in North Atlantic service

with aailings every 3 or 4 weeks to Gothenburg, Stockholm, and Hel-
singfors, occasional ecalls at Malmo and transshipments to Copen-
hagen, North Atlantic Baltic Freight Conference agreed to approve
Thorden Lines” application for membership if revised to provide that
the Scandinavian and Baltic ports served directly by Thorden would
be confined to Finland, with the understanding that Therden would
be privileged until October 31, 1939, to call at Swedish ports in
order to carry out the terms of a contract between Thorden and Stock-
holm receivers of automobiles. The conference agreement does not
undertake to allot ports. Thorden Lines contended that the condi-
tions under which the conference agreed to approve their application
were unfair and discriminatery, and requested disapproval of the
conference agreement unless they were admitted to the conference
on equal terms with each of the conference members. There is no
provision in the conference agreement restricting any member’s
2U.8MCQ
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r AGREEMENTS UNDER SECTION 15—Continued

Contference Membership—Continued
service, and to impose such a restriction on Thorden alone, if admitted

to membership, would be unwarranted. Thorden Lines failed to
disclose facts regarding rates, contracts, and eommodities known to
be material and important in a determination by the conference lines
of their application for admission to the conferences and determina-
tion of the issues in this proceeding. The withholding of the true
facts and the presentation of inaceurate statements to the conference
and to the Commission was inexcusable. In view of the eontract
situation in which Thorden Lines are involved, they are not shown
to be eligible for equal membership in the conference and the record
does not justify disapproval of the conference agreement. Applica-
tion of Thorden, 77 (78, 79, 82).

Since Brodin Line is not in regular common-carrier operation in the trades
concerned, refusal of admission to the conferences does not violate
any of its rights, Admission of Brodin Line to the conferences is not
necessary to meet the needs of the trade, and the record is convincing
that refusal to admit it as member of the eonferences will not result

? in unjust discrimination, unfairness, detriment to commerce of the

; United States, undue prejudice, or violation of the shipping laws, as
alleged. Complaints dismissed. Hind, Rolph & Co. v, French Line,
138 (141, 142). Dismissal without prejudice, 280.

Agreement 6210-A permits Consolidated, a conference member, to use
vessels of Griffith, a nonconference carrier, for transportation of the
former's cargo. Some of the contract’s salient provisions are that
Consolidated acts as agent for the vessel, solicits and receives the
cargo, collects the freight, ete, From all the facts we conclude that
Consolidated is a common cartier. Agreement 6210-A wili be
approved, but Consolidated should eliminate from the vessel-space
contract all reference to itself as agent. Agreements 6210, ete.,
166 (167, 168).

Complainant alleges that defendant’s refusal to admit it to conference
membership, the practices of conference members in connection with
exclusive patronage contracts adopted after complainant applied for
membership, and admission of Ellerman & Bucknall and Strick &
Company to confercnce membership subsequent to complainant’s
applieation, created undue prejudice and preference, unjust diserime
ination, unfairness, and detriment to commerce of the United States.
Withdrawal by Hansa and Strick-Ellerman Joint Service from con-
ference membership, effecting the dissolution of the conference and
terminating the conference agreement, render the issues moot.
Complaint dismissed. IXerr ». Hansa, 206 (207).

The stipulation by conference members Ilansa and Strick-Ellerman that
their conference membership withdrawal was “without prejudice to
all rights, both now and in the future, all such rights being reserved”
does not affect their status under the agreement, since the withdrawal
of these parties as stated in the conference minutes efected the
dissolution of the conference and terminated the conference agreement,
Therefore, no resumption of concerted action with respect to matters
within the purview of section 15 may lawfully be taken by defendants
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Conference Membership—Continued

until the agreement of the parties in respect thereto has been filed
with us and has received section 15 approval. Id. (207).

1t is apparent that complainant is prepared to engage regularly in the
trade in conformity with the terms of the conference agreements; that
the proposed direct serviee will be an improvement over the present
indirect service; that denial of conference membership to complainant,
together with the effect of the exclusive patronage contracts, acts as
an effective bar to complainant’s participation in the trade and that
it is not shown conclusively that the trade is overtonnaged. Waterman
v. Bernstein, 238 (243).

Excessive vessel tonnage in this trade proved to be no deterrent to
admission of Osaka Syosen Kaisya to conference membership just a
short time prior to complainant’s application. Defendants allowed
20 days to admit complainant. Id. (243, 244).

Complainant Cosmopolitan applied for conference membership inde-
pendently of its common-carrier principal, Mowinckels, and could
have no legitimate interest other than that of its principal; hence, no
necessity exists for separate membership. Consequently, no further
consideration will be given to the application of Cosmopolitan.
Cosmopolitan v, Black Diamond, 321 (326).

Establishment in a trade by operating vessels regularly in it as a condition
precedent requirement to conference-membership right is not binding
on the Commission in an approved agreement when deciding questions
of contested eligibility. Id. (327)..

Announcement of service, publication of sailing schedules, and solicitation
of cargo resulting in common-carrier commitments are sufficient to
qualify an applicant to submit an application for conference member-
ship. Id. (328).

Mowinckels is entitled to conference membership, and defendants’
denials of membership were without just and reasonable cause.
Such denials while at the same time maintaining exclusive patronage
contracts with shippers create unjust discrimination and operate
unfairly as between Mowinckels and defendants, thus subjecting the
conference agreements to disapproval under scetion 15 and Mowinckels
being subjected to undue and unreasonable prejudice and disadvantage,
in violation of section 16. Id. (330).

Complainant Danish corporation alleges defendants’ refusal to admit it
to conference membership and defendants’ exclusive patronage
contracts with shippers create an undue preference to certain shippers,
subject complainant to undue prejudice, and are in violation of
sections 15, 16, and 17 of Shipping Act, 1916. Due to complainant’s
cessation of service upon invasion of Denmark by Germany, and
pursuant to agreement of all parties after hearing, complaint dismissed
as moot, without prejudice. Rederiet Ocean v. Yamashita, 335 (336).

Membership in the conference continues to be held by inactive lines
while it is denied complainant. Like situations were condemned in
1U. 8. M. C. 634, 641,and 2 U. 8. M. C,, 72, 76. Olsen ». Blue Star,
529 (532).

Although complainant has the background, the experience, the personnel,
and the financial ability to engage in common carrier activities, the
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Conference Membership—Continued

conference contends it is not eligible for membership as the conference
agreement restricts admission to persons, firms, or corporstions
engaged in operating vessels regularly in the trade. Compliance with
this requirement would necessitate operation for an appreciable period
of time, probably at a loss, which would result in unjust discrimination,
unfairness as between carriers, and detriment to commerce of the
United States. Black Diamond S. 8. Corp. ». Cie M’t'me Belge
{Lloyd R.) 8. A, 755 (759).

A proper clause for the admission of new members to a conference
suggested. Id. (759).

Conference nction on application for membership was unduly delayed,
and no reason was given for denial of membership. The conference
produced no witnesses at the hearing, and no reason appeared for the
length of time tanken to notify complainant. Drompt action was
important to complainant, and failure of the conference to act more
expeditiously was inexcusable. Since the apgreement provided that
admission should not he denied except for just and reasonable cause,
complainant was entitled to know the reason or reasons for the
denial of the application. Id. (76G).

Conference agreement [imits regular membership to lines whose services
originate gt Pacific coast ports of the United States or Canada and
permits associate membership to lines whose services originate at
Atlantie or Gulf ports of the United States or Atlantie ports of Canada
and whose calls at Paeific coast ports are incidental to, or a continuation
of, their main services. Associate members are not permitted to vote,
are not required to pay an admission fee, put up & good performance
bond or pay any part of the confcrence expenses, but they participate
on an equal basis with regular members in contracts with Pacific coast
shippers and are kept advised of all conference proceedings and
receive all tarilfs, conference circulars, and the minutes of conference
meetings, The provisions which ereate regular and associate member-
ship and limit the privilege of voting to regular members are not
unjustly diacriminatory or unfair as hetween carriers, contrary to
the publie interest, or detrimental to the commerce of the United
States but should provide for the membership of carriers whose
scervices originate at other than Atlantic or Guif ports of the United
States or Atlantic ports of Canada and who call at Pacific coast ports
en route to the Oricnt, Pacific Westbound Conference Agreement,
775 (776, 778, 783).

Diseretionary withdrawal fromn membership permits of possible dis-
crimination in favor of a particular line or lines, Such provisiona
should be amended to provide that the conference shall report to the
Commission every instanes where a member fails to make a sailing
within the 12-mmonth period, and the conference action thereon.

Id. (779).
Districting:

Provizion in conference agreement dividing the conference into two

districts for geographical reasons and because the type of cargo

originating in them is differcnt, permitting full rate-making power to
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each district, the advantage to the plan being that each district ¢an
sct quickly when rate adjustments are demanded on heavy-moving
commodities to meet charter or tramp ecompetition, not shown to
adversely affect the public or to be unlawful. Pacific Westbound
Conference Agreement, 775 (782, 783).

Evidence of Existence:

Regpondents contend there is no agreement or understanding with Gulf

Lines concerning establishment of proportional rates or transship-
ments. On the contrary, it appears that the two groups fix rates,
after discussion with each other, at competitive levels. Respondents
are subject to the provisions of section 15 without the necessity of
any previous finding by us. Inland Waterways Corporation et al,
458 (459, 460).

A through route is an arrangement, expressed or implied, between con-

necting carriers for the continuous carriage of goods from an originat~
ing point on the line of one earrier to destination on the line of another.
While the existence of an agreement is denied by respondents, it is
obvious there is an implied arrangement within the meaning of the
above definition. Id. (462, 463).

Explration:

In the agreement concerned filed with us for action under section 15, the

perties expressed their several undertskings in connection with pro-
posed discontinuance by Puerto Rico Line of its common carrier service
from Guif to Puerto Rico and the sale of its good will to Waterman,
Following hearing on the agreement and before determination by the
Commission of the issues, advices are that the agreement has expired
by limitation and that a new agreement relating to the same subject
has been executed. Under the circumstances, further consideration
of the subject agreement iz unnecessary. Procceding dismissed.
Agreement 6630, 215,

Fraud:

The Commission has power to withdraw its approval ab initio where such

approval has been obtained by fraud, but nothing in the record justifies
guch an inference hers. Dollar-Matson Agreements, 387 (390).

Good will:

Agreement indicated & desire to transfer as far as reasonably feasible the

good will and patronage of service to be terminated. Claim that agree-
ment involved only a sale of good will not subject to our jurisdiction iz
anomalous. Assuming good will only was involved, the contract
would be of doubtful validity without an express or implied agreement
or understanding not to compete within the specified term. The agree-
ment i3 one which controls, regulntes, prevents, snd destroys competi-
tion in the trade and is subject to our jurisdiction under section 15.
Respondents earried out portions of the agreement before approved
by us as required by section 15, and their failure to secure such ap-
proval was in violation of that section, N.Y.P. R.—Waterman, 433
(456, 457).
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AGREEMENTS UNDER SECTION 15—Continued
Jurisdiction of Commisgion:

Both parties seek clarification of the order in 1 U. 8. M. C. 750 forbidding
further payments under the agreement. Under section 15, the agree-
ment became lawful when approved and remained so until disapproved.
Qur function is either to disapprove or not disapprove the agreement.
Going beyond that step is either to {respass upon the contractual rights
of the parties or to issue a gratuitous command to refrain from violat-
ing laws which the Commission does not administer, Therefore, the
order will be amended to eliminate reference to further payments.
Dollar-Matson Agreements, 387 (396).

Where one of two parties to an agreement i3 an agent and not a common
carrier, such agreement is not the kind contemplated by section 15 of
the Shipping Act, 1916, and will not be approved. Agreement No.
7620, 749 (754).

The Commission has the power to order a change in a conference agree-
ment after it has been approved and action taken thereunder by the
conference. Td. 759.

California Nailroad Commission assumed jurisdiction over the car-
servicing activities of respondents and other carloaders under the State
utilities act, which grants such power to extent it does not encroach
upon Federal authority. Parkersburg & Ohio River Transportation
Co. v. City of Parkersburg (1883), 107 U. 8. 691. The question there-
fore is: If respondents are proper parties to a section 15 agreement
and the Maritime Commission approves such agreement, has it oecu-
pied the field of activity here under discussion?

To the suggestion of eounsel for the California Commission—that the
case of California and Qakland v. United States (1944), 320 U. 8. 577,
fails to recognize Federal occupancy of this field—it is sufficient to
say that that case did not involve section 15 of the Shipping Act. One
must look to that seetion to find the extent of the powers of the Mari-
time Commission in this proceeding. When carriers or “other per-
sons’’ undertake, by agreement, to fix or regulate rates, control com-
petition and so on, there must be performed a series of acts under tha
statute. {1) They must file the agreement with the Commission.
(2) The Commission must determine, among other things, whether
such agreement i3 unjustly discriminatory or unfair as between car-
riers, shippers, or ports, or i3 detrimental to commerce, or whether it
is in violation of the Shipping Aect. (3} Upon favorable findings, the
Commission must approve the agreement; otherwise it mnust disapprove
the agreement. The rates must conform to the standards set forth in
the agreement itself. The agreement here is explicit in providing for
the establishment and maintenance of just and reasonable rates.
Finally, the Commission must modify or cancel an approved agree-
ment when such agreement or action taken thereunder contravenes
the purposes of section 15.

Thus, it is apparent that while the agreement is operative, the Com-~
mission has plenary power to eontrol, among other things, the fixing
and regulation of rates and practices of the agreeing parties. There-
fore, approval of the agreement would constitute automatic and com-
plete occupaney of the field of activity here involved by the Federal
government. Status of Carloaders and Unloaders, 761 (766, 767).
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Liability of Parties:

Motion to dismiss econtending that some of defendants did not participate
in the equalization denied because the responsibility for rates and
practices resulting from conference action falls upon all members
jointly, and, therefore, the conference in effect operates substantially
as one carrier Beaumont ». Seatrain, 500 (501).

Management:

Respondents’ conference agreements when filed and approved manifestly
contemplated every proper effort on their part to accomplish the
details of management through adequate tariff items and rules and,
if and as found necessary by them, through amendments to the
conference agreements themselves. Rates from Japan to United
States, 426 (437).

Rates, Routes, Sailings, Pooling:

$43 N. O. 5. rate unreasonably high, and its substitution for the $16 com-
modity rate previously in effect created a barrier to the sale of Pacific
Coast lumber in the East Coast of South America market and constituted
an abuse of the rate-making power which the conference members are
permitted to exercise under their approved conference agreement.
The practice of any conference under which unreasonable rates are
permitted to become cffective because the conference members are
unable to agree upon rates for the future is condemned. Pacifie
Coast River Plate Brazil Rates, 28 (29, 30).

Quaker's apgreements restrict transshipment to New York., It testifies
that transshipment agreements are not attractive because generally
they do not yield a satisfactory division of revenue, the trend being to
cancel existing ones and to refrain from entering into new ones. There
is no evidence that Quaker has refused Holland America's request
to participate in a through rate Rotterdam to Pacific coast ports
via Baltimore, or that Holland America ever made such a request.
Combination of local rates applied on school slates and Christmas tree
ornaments, Rotterdam to Pacific coast via Baltimore, not unduly
prejudicial or discriminatory. Kress v. Nederlandsch, 70 (71).

The fact that the imposition of the separate handling charge pursuant to
defendant’s agreements may have operated to increase the total charges
assessed against shippers and consignees by the amount of the han-
dling charge does not make the agreements in respect of such charge
unreasonable or unjust., The measure of the total transportation
charge is not in issue, and there has been no contention or proof that
the total charges are so unreasonably high as to be detrimental to
commerce of the United States. Los Angeles By-Products Co. v
Barber, 106 (114).

The terms of Agreement 6210-1 under which Griffith, the vessel owner,
may transport certain commodities at its own rates, would permit
those commodities to be transported at different rates. This would
result in undue preference and prejudice. Agreement 6210-B az now
before us will not be approved. A new agreement showing that the
rates on file with us will be assessed on all shipments transported by
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Rates, Routes, Sailings, Pooling—Continued
Griffith, if submitted for approval, will be given consideration. Agree-
ments (210, 6210-A, etc., 166 (168).

Agreement 6105 between a common carrier and a terminal company,
whereby a particular shipper is accorded more free time and assessed
lower charges than the general public, i3 unduly preferential and
prejudicial. The agreement will not be approved. Id. (171).

Conference chairman sugeests a section 15 pooling agreement designed to
compensate an operator whose vessel is laid up because of inability to
obtain lumber cargo, thereby preventing chartering or contracting by
such operator; or establishment through a proper section 15 agree-~
ment of & rate for charter hire or other contract adjusted to protect
the conference carriers’ rate. This or some other constructive plan is
desirable; and respondent private or contract carriers might well, in
their own interest, lend their aid to achieve stability in the trade.
Pacific Coastwise Carrier Investigation, 191 (195).

U. 8. Navigation Company, & noncanference line, has continued to main-
tain rates less than conference rates, but the pooling agreements made
it unnecessary and unprofitable for it to engage in arbitrary rate
cutting and resulted in mutual advantage to it and the conference
lines. There was no showing that the agreements were unjustly dis-
eriminatory or unfair as between carriers, and all parties desired their
continuance. Agreements 1438, etc., 228 (236).

The pooling agreements have resulted in effective control of the com-
petition of U, 8. Navigation Company, a nonconference line, but at
the same time have required that company to continue its Hamburg
gervice. This service at less than conference rates has been an
effective means of proteeting the conference lines against competition
from tramps or others outside of the conferences, and at the same
time has furnished adequate facilities to those shippers who cannot
or will not use the conference lines. There have been no complaints
from shippers sgainst the agreements, and there is no evidence that
they have operated to deprive shippers of adequate facilitics for the
movement of their goods. Id. (237,

The purpose of a meeting concerning 10-percent increase in wharfage
charges on import and export traffic “was to get together and have an
understanding that there would be concerted action at the same time
and in the same manner, to devise the proper method of putting those
rates into operating form,” and, while increases in excess of 10 percent
were discussed at the meeting, “it was the concensus of opinion that
there would be only the 10-percent increase,”” and ‘‘the only thing
put into effect was what all three railroads agreed upon.” These
activities clearly establish the existence of a cooperalive working
arrangement aa described in section 15, no memorandum of which has
been filed with and approved by us. Railroad respondents will be
expected to comply immediately with the provisions of section 15
appiicable to this arrangement. Wharfage Charges, Doston, 245
(247, 248).

TWhile the establishment of through routes and the hases of the apportion-
ment of earnings on traffic moving over such routes are fixed by the
agreements and, therefore, are not routine, establishment and revision
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of the rates, by the terms of the agreements, are left to the parties.
We have not heretofore held that such routine operations under the
agreements need approval under section 15. The record does not
justify departure from the present procedure. Green Coffee Assoc, o,
Seaa Shipping Co., 352 (358).

Arrangement involving transportation of automobiles on Great Lakes in

space engaged by a common carrier in vessels of another common
carrier is one authorized by section 15, which, subject to prior ap-
proval by the Commission permits common carriers to apportion
traffie and enter into cooperative working arrangements, Section 2
of Intercoastal Shipping Act must be interpreted in the light of
specific provisions of section 15. Agreements outlining these arrange-
ments were approved. New Automobiles in Interstate Commercs,
359 (364).

In view of changed circumstances, pooling agreement previously ap-

proved is unjustly diseriminatory and unfair as between the parties
thereto. Pooling Agreement 5893, 372 (381).

Rules and Regulations:

Rules and regulations in conference agreement providing that each party

shall abide and be governed thereby, and which are to be such as, in
the opinion of the conference, shall be necessary or desirable to further
the ends of the conference, and which can be changed by a two-thirds
vote, with one exception requiring unanimous vote, not shown to be
unlawful, but should be submitted as a part of the agreement.
Agreement No, 7790, 775 (782, 783).

Terminal Operatora:

We will not at this time prescribe for terminal operators a detailed system

of rules and regulations governing the publieation of their tariffs, For
the present we suggest that self-regulation through the medium of
section 15 agreements approved by us is a much simpler and mora
satisfactory solution of the problem. A cooperative working arrange-
ment among the terminals, designed to bring about a stable terminal
rate structure for the handling of intercoastal lumber, would not only
promote the orderly transportation and marketing of lumber, but
would foster fair and regulated competition among the terminals thems-
felves. Such agreements should embody, ameng other things, publi-
cation and posting of tariffs of charges, rules and regulations, and
provision for 30 days’ notice for changes therein. Lumber Through
Panama Canal, 143 (150).

One agreement is between the Commonwealth of Massachusetts and the

New Iaven R. ., whereby the latter agrees to make its Boston rates
apply to and from the former’s piers and to make no additional charge
to shippers or consignees for wharfage. New Haven agrees to pay
Commonwealth a wharfage charge. The other agreement i3 between
Piers Operating Company and New Haven. Piers Operating Com-
pany agrees to maintain the wharf premises, and the railroad agrees
to pay it 10 cents per ton on freight received ex vessel or delivered at
said premises for movement by vessel. These are operating agree-
ments between terminals and railroad which are not operating under
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AGREEMENTS UNDER SECTION 15—Continued
Terminal Operators—Continued
paid agreements as “‘other persons’ and are not subject to the Com-
mission’s section 15 jurisdiction. Wharfage Charges, Boston, 245
(250, 251).

MecCormack has preferential assignment of part of Oakland’s terminal
providing that McCormack shall not compete with Oakland for ter-
minal traffic and shall observe the same rates, Howard has lease
agreement covering part of Oakland’s facilities providing latter shall
receive all revenue from tolls, wharfage, and dockage. TRates to be
those fixed by Oakland. Port of Stockton Grain Terminal has pre-
ferential-use agreement with Stockton covering ecertain floor space.
Stockton retains control of space, rates, rules and regulations. These
are agreements as defined in section 15 and are subject to Commission
approval, None of them has been filed with the Commission, and it
is unlawful to earry them out before such filing and approval. Prac-
tices of San Franciseo Bay Terminals, 588 (592, 593).

Respondents should not overlook the possibilities of solving their
problema through section 15 agreements. They have taken the
first step in this direction by forming associations and filing coopera-
tive working mgreements which have been approved by the Commis-
gion. These agreements, fully implemented and utilized and strictly
adhered to, will go far toward avoiding further regulation. Id. (607).

Unlawful, Unfair, Detriment to United States Commerce:

In the original report in this proceeding (1 U. 8. M. C. 775), it was
found that agreement between the Intercoastal Steamship Freight
Association and the Gulf Intercoastal Conference, which established
procedure designed to keep each group of carriers informed of rate
changes of the other and allocated certain inland territory tributary
to either Atlantic or Gulf ports, was incomplete. Respondents were
accorded opportunity to file their true and complete agreement and
intention as disclosed at the hearing. No further action by them
having been taken, an order disapproving the agreemenf will be
entered. Agreement No. 6510, 22.

Some of the parties to the agrecements involved have discontinued their
services, and in the copy of Agreement No. 6215 on file there is no
restriction of its application to property imported at New York
although it was agreed by the parties that its scope should be so
limited. The agreements will be disapproved, without prejudice to
the filing, upon readjustment of the storage charges in question, of
new agreements showing the parties thereto and true scope. Storage
Charges under Agreements 6205 and 6215, 48 (53).

The allegation that defendants’ agreements respecting the handling
charge have not been filed as required by section 15 is not sustained
by the record. The action taken by defendants in their respective
conferences concerning the cstablishment of the handling charge has
been evidenced by amendments and supplements to conference tariffs
filed in connection with and forming a part of their approved conference
agreementa on file with the Commission, The issuance of the joing
notice on behalf of & number of conferences, of itself, does not justify
a finding that the action was taken pursuant to agreement between
the conferences. Los Angeles By-Products Co. ¢. Barber, 106 (114),
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AGREEMENTS UNDER SECTION 15—Continued '
Unlawful, Unfair, Detriment to United Btates Commerce—Continued

Defendants’ conference agreements and exclusive patronage contracts
with shippers found unjustly discriminatory and unfair as between
complainant and defendants and to subject complainant carrier to
undue prejudice. Complainant’s admission to confercnce member-
ship required. Waterman 8. 8. Corp. v. Bernstein, 238 (244).

The purpose of n meeting concerning I0-percent increase in wharfage
charges on import and export traffic “was to get together and have an ‘
understanding that there would be concerted action at the same time
and in the same manner, to devise the proper method of putting those
rates into operating form,”” and, while increases in excess of 10 percent
were discussed at the meeting, “it was the consensus of opinion that
there would be only the 10-percent inerease,” and “the only thing ‘1
put into effect was what all three railroads agreed upon.” These ‘
activities clearly establish the existence of a cooperative working
arrangement as described in section 15, no memorandum of which
has been filed with and approved by us. Railroad respondents will
be expected to comply immediately with the provisions of section 15
applicable to this arrangement, Wharfage Charges, Boston, 245
(247, 248).

Application of requirement in defendants’ schedules providing for
250-ton minimum hecause identical in terms, concurrently filed, and
concurrently effective was not a carrying out of an agreement without
filing and approval in violation of section 15, since defendants publish
and file through common publishing agent and their agreement on
file and approved authorizes such a practice without obtaining sep-
arate approval every time a practice is revised. Pacific American
Fisheries v. American Hawaiian, 270 (274).

No attempt has ever been made by respondents to enforce important
provisions of their conference agreements. The view is warranted
that in allowing false billing there may be concurrence by respondents
pursuant fo a tacit understanding between them differing from the
express provisions of their conference agreements and joint ftariff, and
in derogation thereof. However, we azre not prepared to conclude
that the common disregard by respondents of their conference pro-
visions and joint tariff, and their common allowance of false billings, .
establish that there is an agreement between them to so disregard
and allow. Rates from Japan to United States, 426 {435, 436),

On shipments from certain interior origins there are deductions in ocean
rates which exceed the maximum of 30 percent established by the
conference agreement. Consequently, such excess deductions are
made without section 15 authority. Mobile v. Baltimore Insular, 474
{481, 48%).

Apreements covering transportation on Great Lakes found subject to
section 15. Practices thereunder found not to result in departures
from tariffs in violation of section 2 of Intercoastal Act or to create
undue preference in violation of section 16, New Autos in Interstate
Commerce, 359 (365).
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AGREEMENTS UNDER SECTION 15—Continued

Voting:

Section in agreement providing that no change shall be made affecting
car-servicing rates unless agreed to by not less than 75 percent of
water-carrier members is unfair as between such carriers and other
mwercbers and detrimental to commerce, Status of Carloaders and
Unloaders 761 (774).

AGREEMENTS WITII SIIIPPERS. See ConTRACT ILATES; CoNTRACTS WITH
SHIPPERS.

ALASKA RAILROAD,

Alaska Steamship maintains joint rates and fares with Alaska Raiiroad, which
is owned and operated by the U. S. Governinent. Apparently these rates
do not come within the jurisdiction of the Interstate Commerce Commis-
sion, 34 Attorney General Opinions 232. Respondent Alaska Steamship
should cancel existing joint through rates and fares with Alaska Railroad
and establish in lieu thereof proportional rates for the water transportation
involved. Alaskan Rates, 558 (581).

ALLOWANCES. See also Pick-Up aND DELIVERY.

Compensation to owner of cargo for service of unloading ship should be
published in carrier’s tariff as an allowance. Lumber through Panama
Canal, 143 (145, 150).

ANTITRUST LAWS. See AcreemENTs UnpER SEcTION 15; MoworoLy.

ANY-QUANTITY RATES. See also CarLoan-Less-CARLOAD; QUANTITY,

Wholesalers and jobbers in various Pacific coast eitics contend that any
reduction or elimination of the spread on merchandise which they handle
will result in decrease in their business for the reason that some retail
merchants which they now supply may be enabled thereby to purchase
direct from eastern manufacturers. Such evidence does not establish
unlawfulness. In 1 U, 8. M. C. 785, we upheld the establishment of any-
quantity rates although similar objections were interposed. Westbound
Intercoastal Carload and Less-Carload Rates, 180 (185).

Proposed aby-quantity port-to-port commodity rtates on wine between
Baltimore and Norfolk found not justified. Baltimore-Virginia Ports
Wine Rates, 282 (284).

APPLICABLE RATES, See Coxcessions; ConTracr Rartes; Evibence;
FaLse BiLLING; OVERCHARGES; ProromTiONAL RATES; RELEASED RATES;
ReraraTION; TARIFFS; THROUGH RouTEs AND TaErROUGH RaTES; UNDER-
CHARGES.

ARBITRARIES. See EQuaLIzaTION; PREFERENCE AND PREJUDICE.

ARGUMENT. 8ee IIEARING.

ASSEMBLING AND DISTRIBUTIQON. See also HANDLING; REPARATION.

Complainants contend defendants’ costs were not increased by the service
involved in view of defendants’ contracts with stevedoring companies
providing for an all-inclusive service between ship’s hold and place cargo
is received and delivered. The record shows that these contracts were
fixed after a careful consideration of all services past experience indicated
would be required, and the fact that the defendants consistently handled
a greater percentage ol cargo received and delivered beyond ship's tackle
which required the use of additional labor and equipment was necessarily
an important factor to be considered in constructing the rates. Boswell v.
American-Hawaiian, 95 (101).

2U.8MC
218379—61——b53



830 INDEX DIGEST

ASSEMBLING AND DISTRIBUTION—Continued

A carrier is entitled to compensation for any transportation service rendered,
and the fact that all parties were advantaged by the receipt and delivery
of general cargo at place of rest instead of at ship’s tackle eould not operate
to prohibit the carriers from charging for the service actually rendered in
performing the handling beyond ship’s tackle, when, as here, it is hot shown
that the published tackle-to-tackle rates included any eompensation for
that service or were in excess of fair and reasonable rates for the tackle-to-
tackle service actually rendered by the carriers, Id. (101).

Decision in 1 U. 8. 8. B. B. 380 was based on finding that transportation
includes delivery and that the carriers could not make a contract changing
the general obligations imposed upon them by law; consequentiy, they
could not publish in their tariffa a charge for delivery separate from their
line-haul rates. The right of a earrier to separate the charge for transpor-
tation was not in issue in the Brittan ». Barnaby, 62 U. 8. 527, and Coving-
ton v. Keith, 139 U. 8. 128, cases, and the principles announced in those
cases are not conclusive of the issue here, that is, whether carriers have the
1ight to divide the total charge for transportation. Charges for assembling,
distributing and handling and defendants’ praclices in asscssing and col-
lecting such charges were not unjust and unressonabls. To the extent
these findings conflict with 1 U. 8. §. B. B, 380, that case i3 overruled.
Id. (102-105). :

Complainants cited Assembling and Distributing Charge, 1 U. 8. 8. B. B, 380,
a3 conclusive of the issues in these proceedings. Decision as to the reason-
ableness of carriers’ practices must be based on the facts of record in each
case, and previous findings in connection with similar practices do not
have the foree of law in subsequent proceedings involving different carriers,
different trades, different competitive conditious, and different statutory
provisions. Collection of separate charges for handling general cargo
beyond ship’s tackle at Califoinia ports, in connection with shipments
moving in foreign commerce, not shown to be an unreasonable practice in
violation of section 17. Loa Angeles By-Products Co. v. Barber, 106 (114,
115).

BERTH

The word “berth’ in “berth owner” as understood in shipping is “the connec-
tion with the trade, the contact with the shippers as merchants over the
years. It is the amount of money that has been expended in working up
those contacts and general good will.” Agreement No. 7620, 750,

BILLS OF LADING. See also Common Carriers; TarrFrs.

Whenever a tariff refers to a bill of lading and states that the rates therein
published are dependent upon bill of ladirg conditions, such conditions
should be published in the tariff. Puerto Rican Rates, 117 (131).

Respondents claim that if they did not prepare the shipping documents, for
which reasonable compensation is proper, when requested by shippers, the
employment of a forwarder or broker would be necessary, in which event
the cost to the shipper would be greater, It is necessary, however, to
differentiate between preparing and issuing bills of lading and preparing
and issuing export declarations and other documents of the charucter
mentioned in respondents’ tariff rule. Id. (133).

The Ilarter Aet requires carriers to issue bills of lading or shipping documents.
The Bills of Lading Act requires earrier§ to count package freight and ascer-
tain kind and quantity of bulk freight. Respondents’ contention that alf
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BILLS OF LADING—Continued
necessary requirements are fulfilled when they sign bills of lading presented
by shippers overruled, Carriers must tender a duly executed bill of lading
for goods offered for transportation. Id. (133).

In 11U, 8. 8. B. B. 533, it was stated that agreements relating to forwarding
services should not include charges of carriers for issuing ocean bills of
lading. No reason to depart from that ruling. Respondents’ rules in
such connection are unreasonable and unlawful and should be modified.
Id. (133).

Bill-of-lading provisions affecting transportation rates or the value of trans-
portation service are not governing unless incorporated in the carriers’
tariffs. Lumber Through Panama Canal, 143 (145, 150).

The bill of lading form used contains phrases “Consolidated-Qlympic Line,
Agent for Carrier” and “Consolidated-Olympic Line, Carrier’s Agents.”
Concluded from all the facts that Consolidated-Olympic Line is 8 common
carrier. It should eliminate from the bill of lading all reference to itself
as agent. Agreements 6210 Ete., 166 (168).

When rates are published dependent upon conditions in the earrier’s bill of
lading, such conditions should be published in the tariff. Alaskan Liates,
558 (581).

Provisions of bills of lading or other documents affecting rates or the value
of transportation service are not governing unless incorporated in carrier’s
published and filed tariffs, Id. (584).

BILLS OF LADING ACT. See BiLLs or Laping,
BLAND FORWARDING ACT. See BDroKERS AND BROKERAGE.
BLANKET RATES. S8ee also DiscRIMINATION; DisTance; TARIFFS.

Respondents’ justification of their failure to reflect in rates the distances
between southwestern ports in the Yakutat-Seward area while observing
the distance factor with respect to rates to and from southeastern ports
south of Yakutat, is that vesscls call at intermediate ports sometimes
enroute to and from Seward, and the rates have always been blanketed
in order to avoid having higher rates for a shorter than for a longer distance
over the same route in the same direction, the shorter being included within
the longer distance. That practice justified. Alaskan Rates, 558 (577-
578).

Inasmuch as no justification was given for blanketing rates on commodities
such as products of mining, fuel oil, and lvestock, respondents will be
expected to adjust such rates on a mileage basla. Id. (578).

BOOKING. S&e¢e also Space,

Proration or distribution of space in times of space stringency based upon
the relative proportion in which shippers offer lumber on hand and conven-
iently located for prompt loading, taking into consideration the rights of
small shippers, would seem to be just and reasonable. This principle
recognizes a shipper’s ability to do business and hence his right to demand
space in times of shortage, Defendant did not prorate the space and
service in proportion to cargo offerings which were on hand and ready for
loading. Its failure in this respeet resulted in undue prejudice in violation
of section 16. Patrick Lumber Co. v. Calmar, 494 (498),

BROKERS AND BROKERAGE. S8ee also Bitrs or Laping; ConcEssieNs;
FoRwARDERS AND FoRWARDING; JURISDICTION; SHIPPING AcT, 1916; SPacE.

Complainant urges that the conference rates are unreasonably high and
therefore detrimental to the commerce of the United States. In addition
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BROKERS AND BROKERAGE-—Continued

to the rate inereases, it is obliged to pay other charges formerly absorbed
by defendants, TFor example, before complainant was organized, it was
customary for defendants to pay for brokerage at a cost approximately
134 percent of the gross freight. The payment of brokerage has sinee been
abandoned, and complainant now is obliged to maintain a traffic depart-
ment to handle this function at its own expense. Assailed rates not
unduly prejudieial or unjustly discriminatory, and conference agreement
not shown unjustly discriminatory or unfair or to operate to detriment of
U. 8. commerce. Pacific Forest Industries v. Blue Star Line, 54 (56).

The duties imposed upon defendant by sections 14, 16, and 17 of the Shipping
Act, 1916, were not owed by defendant to complainant broker whose only
interest in the transportation involved was the compensation it expected
to receive from defendant for supplying cargo for defendants’ vessels.
American Union Transport v. Italian Line, 553 (556, 557).

By “brokerage’’ payments to shippers, respondents allowed persons to obtain
transportation at less than the regular rates by unjust and unfair means
in viclation of section 16 of the Shipping Act, 1916. Rates of Garcia, 615
(619).

Provision in conference agreement prohibiting payment of brokerage cannot
be approved by the Commission in view of the Bland Forwarding Act.
Such provision should be eliminated, but carriers do not have to pay
brokerage, for that would seem to be & matter for individual managerial
judgment. Pacific Westbound Conference Agreement, 775 (781-3).

BULK. Sece also WEIGHT orR MEASUREMENT.

Defendant refers to the bulk of complainant’s shlpments of glass lamp globes
or shades and the importance of shipboard displacement in connection
with rate making for transportation by water. Measurement rates not
shown unreasonable. Giil v. Alaska Steamship Company, 316 (317).

Defendants point out that the ecandy item embraces all types of candy in
relation to which the hollow-mold variety is but a small portion; that
hollow-mold candy is bulky and light, measuring 7 times its weight; and
contend that, if the $55 weight rate sought were applied to all of complain-
ant’s shipments of candy, the revenue thereon would be greater than that
derived from the rate charged. This contention is without merit. Kress
v. Baltimore Mail, 450 (451).

BURDEN OF PROOF. See also INTERCOASTAL SHIPPING AcT, 1933; REABON-
ABLENESS} SUSPENSION,

Respondents contend Commmission’s power extends only to particular rates,
rules, regulations and practices; that no burden of proceeding or proof rests
upon them; that they are required to meet allegations of unlawfulness only
in particular instanees when in their judgment unlawfulness has been
shown; that revenue and expense data is of no assistance in determining
the lawfulness of individual rates, and, therefore, irrelevant; and that,
consequently, Commission has no authority to require them to justify
incresses in rates generally. Acceptdnce of respondents’ position would
be a recognition that under section 4 of the Intercoastal Act a just and
reasonable tariff can be prescribed only after numerous complaint pro-
ceedings against particular rates. Respondents’ position is untenable,
Puerto Rican Rates, 117 (123).

Respondents rely upon the inherent right to initiate rates and, notwithstand-
ing protests and the suspension of their tariffs, claim that a prima facie
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DBURDEN OF PROOF--Continued

presumption of reasonableness attaching to their rates has not been over-
come. The presumption is that rates which have been in effect for some
time are reasonable, and that a proposed change Tequires justification.
The presumption of reasonableness attaches to defendants’ rates in effect
ptior to September 21, 1038, and not to the chabges in those rates. Tule
requiring respondents to proceed first to offer evidence recognizes the fore-
going principle, and also the disabilities in shippers to produce all necessary
evidence in revenue cases, Id. (124).

Respondents argue that absence from the statute Commission administers
of a provision set forth in the Interstate Commerce Act which requires
carriers to justify rate increases operates as a declaration by Congress that
in respect to ocean rates the burden in all instances rests upon persons
attacking a rate or tariff. That argument is offset by the Interstate Com-
merce Commission’s practice of requiring respondents in suspension pro-
ceedings to justify reductions as well as increases. Id. (124).

Protestants urge that respondent's schedules should be ordered canceled
because respondent has failed to show that the rates will be compensatory.
No protest was made on that ground and respondent’s witness was not
prepared to testify in such connection. Inasmuch as respondent’s proposed
rates are aligned competitively with those of the other carriers in the trade,
it cannot be assumed without proof that they will be noncompensatory.
Class Rates Between North Atlantic Ports, 188 (150).

CANAL ZONE. See also AcrEEMENTs UnDER SgoTion 15; SHIPPING ACT, 1916;
TrroveH Roures aND THRouGH RATEs.

Transportation from New York to the Cananl Zone, with transshipment to
Central Ameries, is not subject to section 18 of the Shipping Act, 1916,
Neuss, Ilesslein v. Grace, 3 (4).

CARLOADING AND UNLOADING. See AcreEmexts UNpes Szcrion 15,
LoaDING AND UNLOADING; REASONABLENESS; SHipriNg AcT, 1016.

CARLOAD—LESS-CARLOAD. See also ForWARDEES AND FORWARDING;
Hanoring; Mixep SHIPMENTS; QUANTITY.

Carload unit system in ocean transportation is justified only because of
railroad competition. Intercoastal Rate Structure, 506 (50Y).

CARRIER PROPERTY. See also REVENUE; VALUE oF CARRIER PROPERTY.

IWhere hotel is built by carrier to accommodate tourists on side automobile
trip, it is fair to conclude that its use by the general public is incidental. It
is reasonably necessary in the carrier operation and should be classified as
common-carrier property. Rates of Inter-Island Steam Navigation
Company, 253 (255).

Drydocks owned by carrier, which eliminate commercial drydocking at
estimated yeariy cost of 200,000 and which are slso used for outside com-
mereial work, resulting in saving to carricr operations, are necessary adjuncts
and should be valued as part thereof without scgregation of proprietary and
commercial uses. Id, (255).

CHANGED CONDITIONS. See also DiscrivuxaTion; Moot Cases; Un-
FAIRNESS,

In view of changed circumstanees, pooling agreement, previously approved, is
unjustly diseriminatory and unfair as between the parties thereto. Agree-
ment disapproved. Pooling Agreement 5893, 372 (381).

Upon receipt of stipulation of facts and agreement by the parties to modifica-
tion of the order in 2 U. 8. M. C., 366, rcciting changed conditions, the
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CHANGED CONDITIONS—Continued
proceeding was reopened. Qriginal report and order modified so as to
permit establishment by defendants of schedule of rates proposed in the
stipulation and agreement. Grays Harbor v. Klaveness, 525 (526).

Petition for further hearing to show changed conditions denied without

prejudice to filing formal complaint, Alaskan Rates, 558 (580).
CHARTERSB. 8Ste also Common Carriers; CoMpETITION; ConTRACT CaR-
Rr1ERS; CosT o SERVICE; DISCRIMINATION; Duan CommoN aNp CONTRACT
Carriers; EviDExncE; TARIFFS.

The action of a conference in refusing to admit to membership & carrier
operating chartered vessels, when other carriers so operating have been
admitted, results in unjust diserimination, unfairness, and unreasonable
prejudice. Sprague v. Ivarans, 72 (74, 76).

Chartering of vessels as a subterfuge to give a ghipper a lower rate than that
on file would violate the shipping acts. Intercoastal Charters, 154 (156).

The law governing the hire of chattels controls the relation between a vessel
owner and a charterer. Ownership of a vessel may be acquired by purchase
or by bareboat charter, the latter transferring to the charterer the vessel
and control of her navigation, which is as complete ownership for the period
as by purchase. Id. (160, 161).

Bonafide bareboat charterer, carrying his own cargo, is a private carrier. Id.
(161}).

Bareboat charters differ from time, gross, and net voyage charters in that
under the latter the control and management of the vessel or its space
remain with the owner or other person from whom it is chartered. Id.
(161).

If owner has divested himself of complete control and possession of his vessel
under a bareboat charter, the bareboat charterer should file rates pursuant
to the Intercoastal Shipping Act, 1933, if he carries for others. Id. (162).

As respects the definition in 1 U. 8. 8. B. B. 400, 458, a distinction should be
made between a charterer-shipper and a charterer-carrier, because the
latter must own or charter a vessel to be such and the Intercoastal Act is
complied with when he files and observes his published rates. To prevent
abuses, the charter party also should be filed. Id. (162).

Owners and charterers of ships operated intercoastally are subject to the
views expressed in 2 U. S, M. C. 154, Intercoastal Time-Charter Rate of
Mallory, 164 (165).

Transportation of automobiles on the Great Lakes by bulk carriers for subject
common carriers doss not violate the Shipping Act or the Intercoastal Act.
The common carriers, however, should file their charter parties as a matter
of information. New Autos in Interstate Commerce, 359 (362).

CHESAPEAKE BAY.

On the suthority of 1 U. 8. 8. B. 90, jurisdiction under the Shipping Act,
1916, over common ecarriers operating on Chesapeake Bay affirmed.
North Carolina Line—Rates to and from Charleston, 83 (84).

CIRCUMSTANCES AND CONDITIONS. See also CHaNGED CONDITIONS;
DISCRIMINATION: EVIDENCE; (GEOGRAPHICAL ADVANTAGES AND DisaDvan-
tacEs; OrHER TRADES; PREFERENCE AND PREJUDICE; RAIL AND RaL-WaTER
Rares; Rate axp CommoniTY CoMPARISONS; RATE STRUCTURE; REASON-
ABLENESS; UNFAIRNEss; VALUE OF CoMMODITY.

Respondent contends there is & fundamental difference between seaports and
river ports such as Stockton, that the function of an ocean carrier is to
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CIRCUMSTANCES AND CONDITIONS—Continued

skirt along the coast and pick up cargo gathered there from the interior,
and that if, instead of the cargo being brought to the earrier at the seaport,
the carrier proceeds 1o a river port for the cargo, it is enfitled to additional
compensation for that service. The terminal loading ports are 18 in
number, located on bodies of water of various descriptions—ocesn, bay,
sound and river—from San Diego to Vancouver, B. C. Excepting San
Diego, Los Angeles, San Francisco, Oakland and Alameda, all of them are
farther from LEurope than Stockton. Obviously, then, where the cargo
offered on a particular voyege warranis a call, Stockton’s location on &
river and cost of service furnish no justification for the refusal to extend
similar rates, and the reeord is that such service as is accorded Stockton
is not attended by unusual transportation difficulties. Indeed, respondent
gtates that it “‘feels the waterway is reasonably safe or it would not send
its vessels to Stockton.” Sun-Maid Raisin Growers Assoe. v. Blue Ster,
31 (36).

The amount of tonnage which would be diverted to & port accorded terminal
rates depends in large measure on the frequency and regularity of service,
The Government having spent large sums in developing the port, Stockton
is entitled to the benefit of rates on the basis of transportation circumstances
and conditions surrounding the movement of traffic. Td. (37).

There can be no finding that conference rates are unreasonable or otherwise
unlawful if the record contains nothing of substance dealing with traffie
and transportation conditions. Pacifie Coast-European Rates and
Practices, 58 (59).

There is no showing of similarity of conditions in the Hawaiian and Philippine
trades; hence, there is no adequate basis for a comparison of the rates in
those trades. Sharp ¢ Dollar, 91 (92).

Whiskey in bulk eannot be classed as a finished product inasmuch as it must
be rectified, bottled, and labelled before sale to the public. Unless bottled
in bond prior to tax payment, whiskey in glass in cases is tax-paid before
bottling and, therefore, of higher value than eimilar whiskey in barrels.
Frankfort Distilleries 9. American Hawaiian, 318 (320).

Shipments of printing paper from Portland, Seattle, Tacoma, and Grays
Ilarbor are substantially gimilar; hence, any disparity as to rales from
Grays Harbor prevents shipments therefrom and is unduly prejudicial and
unjustly discriminatory. Crays Harbor v. Klaveness, 366 (369). Modi-
fied, 5235.

Sacremento is some 94 miles from San Francisco Harbor and, except in the
rainy season, is only accessible to shallow-draft vessels over inland bays
and rivers, whereas the competitive ports are sccessible to oceangoing
vessels and are, therefore, accorded direct service. Thus a different
competitive situation exists at these other ports. The burden of the
difficultics attendant upon Sacramento’s position cannot be made to fall
upon respondents. Intercoastal Cancellations and Restrictions, 397 (399).

Similarity of transportation conditions is a necessary element of undue pret-
erence and prejudice. It is clear that the transportation conditions
prevailing at Sacramento are materially different from those at the com-
petitive ports, While the evidence establishes that respondents’ proposed
withdrawal of service will be detrimental to Sacramento interests, it falls
ghort of proof of unlawfulness. Id. (401).
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CIRCUMSTANCES AND CONDITIONS—Continued

Discrimination results where a rate which is applicable to a commodity
classification is applied differently to some ghipments moving over the
same line between the same ports but not on the same ship. Rates of
Garcia, 615 (617),

CLASS RATES. 8See also REASONABLENESS,

Class rates generally are appropriate when the movement is small or sporadic.
Wypenn Oil Co. v, Luckenbach, 1 (2).

Evidence based upon forwarder, water-rail, and all-rail eompetition on
class-rate traffic will not support a reduction which would result in the
virtual destruction of the class-rate structure, The retention of different
rate levels resulting from adherence to rate-making prineciples for articles
within certain classes and tbe complete disregard thereof in respect to
higher grade cargo, would resuli in undue preference and prejudice in
numerous instances. Westbound Intercoastsl Carloed and Less-Carloads
Rates, 180 (186, 187},

Responsibility for rates which are reasonable to shippers and remunerative
to carriers rests with the Commission. Disapproval of proposed class-rate
reductions necessitates disapproval of proposed commodity-rate reductions
when the latter are based solely upon the former. Id. (187).

COMBINATION RATES. See AcreEmMENT8 UNDER Skc110N 15; Locan Rates;
PrerErENcCE aND PrEJUDICE; THROUGH RouUTks aNp THROUGE RaTEs.

COMMISSIONS, Ses AcENTS,

COMMODITY RATES. See also Crass Rares; N. O, 8. Ra1Es; QuaNTIrY.

Failure of econfererice to agree on eommodity rates, thus permitting appliea-
tion of unreasonably high n, o, s. rate, made it practically impossible for
shippers to accept offers or quote prices for lumber on e i, f. basis, to the
detriment of the commerce of the United States, Pacific Coast-River
Plate-Drazil Rates, 28 (30).

COMMON CARRIERS. See also AGREEMENTs UnpER Srerion 15; Birrs oF
Laping; Cpanrters; ConNTRACT CARRIERS; Dual Comamon anp ConNTRACT
Carniers; INTERcoasTal SHippiNg Act, 1933; JumispicTion; MERCHANT
MaRINE AcTs; PREFERENCE AND FrEjUBICE; REGULAR RouTss; TariFrs;
TraMP.

A carrier is such by virtue of its occupation, not by responsibilities assumed.
Intercoastal Charters, 154 (162).

A carrier must either own or be the charterer of a vessel to conduct its busi-
ness. Id. (162).

Operator is & common carrier under the following circumstances: Acts as
agent for the vessel, solicits and receives cargo, collects freight, takes care
of all handling details, receives specified commission, obtains benefit of
owner’s protection and indemnity insurance, assumes and pays claims for
cargo damage except that caused by extraordinary hazards, contracts for
stevedores, and then goes into the market and solicits for himself against
space not used by vessel owner. Agreements 6210, Ete., 166 (167).

Filing tariff for proposed service is necessary. Such action, coupled with
intention to engage in transportation, even though there has been no nd-
vertising or soliciting, justified vacation of suspension of schedules, Class
Rates Between North Atlantic Ports, 188 (188, 190).

Operators are not comimon carriers where there are no particular routes,
ports, or sailings, and no holding out to transport except upon conditions
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(COMMON CARRIERS—Continued
satisfactory to the operator. New York Marine Co. . Buffalo Barge, 216
(218).

Private or contract carriers do not become common carriers merely because
in some instances the tonnage of different shippers is comparatively small.
Id. (219}.

Complainant’s showing that several of defendants are bonded: carriers who
have satisfied regulations of the United States Treasury Department
applicable to common carriers does not cstablish defendants as common
carriers. Id. (219).

Bulk freighters on the Great Lakes which do not hold themselves out to serve
the public, which have no contracts with shippers, and which lease part of
their vessel space to common carriers for the transportation of automo-
biles, are not common carriers. New Automobiles in Interstate Commerce,
350 (362). -

It is the duty of common carriers by water to consider the needs of shippers.
Inability of carriers to agree is not a justification for a neglect of this duty.
Intercoastal Cancellations and Restrietions, 397 (402).

Mississippi Valley Barge Line Company and Inland Waterways Corparation,
operating in connection with intercoastsl carriers, are common carricrs in
intercoastal commerce engaged in transportation on a through route as
defined by section 2 of the Intercoastal Shipping Act, 1933. Inland
Waterwnys Corporation, 458 (463).

Railway Express Agency, Inec., forwards shipments between ports in the
United States and ports in Alaska via vesscls of a common carrier pursuant
to contract, the latter issuing no bills of lading. The agency is a common
carricr by water operating on regular routes from port to port. Alaskan
Rates, 558 (56852).

Respondent accepted cargo for transportation to Puerto Rico and received
freight moneys for a period of 2 months, but did not dcliver any cargo
to Puerta Rico. Respondent’s failure to comply with filing of rate sched-
ules is without justification. Cease and desist order entered, and violation
referred to Department of Justice for prosecution. In Re M. 8. Venredor,
Inc., 666 (668,670)

Nothing in the context of the paragraph defining ‘' common carrier by water”
warrants the conclusion that it was intended to amend, restrict, or affect
in any way the definitions of ““common carrier by water in interstate com-
merce” and ‘‘common carrier by water in foreign comunerce.” IRates of
General Atlantic, 681 (684).

The sbsence of solicitation does not determine that a carrier is not a common
earricr. Transp. by Mendez & Co., Inc., between U. 8. and Puerto Rico,
717 (720).

Respondent became known generally throughout the trade as planning to
transport merchandise and did transport merchandise of others on the
particular voyage to the extent of its capacity. Respondent’s course of
conduct fixed or “established™ it, for the voyage concerned, as & carrier
ready and willing to transport for all, space permitting. The fact that
respondent did not solieit contributes nothing which advantages its posi-
tion that it was not & common esarrier or, alternatively, that if it were a
common carrier it was not “‘established” in the trade. 1t was, as respects
this March 10 operation, a subject carrier to which the filing requirement
of the statute attached. Id. {720).
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COMMON CARRIERS—Continued 1

The operation of the Grimsoy from San Juan to Miami in the latter part of
March 1943, and again in late April 1943, and of the Tropical from Miami
to San Juan in April 1943, and from San Juan to Miami in that month, in- 1
volved a full cargo as to each voyage and for the same shipper. There is
no evidence that respondent did other than to contract for the full use of ]
these vessels on these voyages by this one shipper, and no common-carrier
status is indicated. Id. (720).

As respects the operation of the Pedro Murizs and Minna, whether respond- ’
ent’s status was that of a common carrier iz not free t'rom doubt. The
fact that there were two shippers on each voyage tends to create presuimnp-
tion that respondent had placed these vessels upon the market for trans-
portation and that common-carrier engagements were fairly to be attrib-
uted to such voyages. However, other evidence as to the nature and ‘
purposes of this transportation, ineluding that relating to the activities of
local Puerto Rican and Federal authorities at San Juan in connection with
this, rebuts the presumption of common-carrier engagement. Id. (720, 1
721).

Under agreements with two $hipowners, respondent found to be an agent and
not 4 common carrier. Agreement No, 7620, 749,

The legislative history of the Shipping Act, 19186, indicates that the person
to be regulated is not the vessel itself but rather the common carrier at
common law, namely, one who undertakes for hire to transport the goods of
those who may choose to employ him. 1d. (752).

The undertaking to carry must continue, for a certain period of time at
least, subsequent to the receipt of the goods for transportation. Id.
(752).

Although & common carrier is such by virtue of its occupation and not its
responsibility, common carriage arises out of a contract or undertaking,
express or implied, which exists during some stage of the process of trans-
portation. Id. (753).

The holder of & power coupled with an interest, in order to remove himself |
from the field of agency, must possess a proprietary interest in the subject :
matter over which the power is exercised. Ownership of the berth is
not such proprietary interest, Id. (753).

No suthority has been cited which, in the absence of statutory direction to
the contrary, holds that one performing only the limited transportation
funetions of receiving and delivering—no transportation haul being in-

volved—is a common cartier. The record in this proceeding does not
show satisfactorily that respondent itself or through a controlled sub-
sidiary loads or unloads cargo. 1d. {753).

The manner in which respondent has conducted its business reflects a course
of dealing which avoids all the obligations of & common carrier and is
consistent only with the theory of agency—however wide the asuthority
and discretion granted. It is true that an agent acting for ancther has
been held to be & common carrier, but in such esses there has been sctual
physical transportation on the part of the agent or else a personal under-
taking to transport which endures for some portion, at least, of the process
of land or water transportation. Sinece respondent fulfills neither of these
conditions, concluded that it is not a common carrier by water. Id. (754).

The conference contends that the applicant for membership has not operated
as & common carrier and cannot do so under its certificate of incorporation.
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COMMON CARRIERS—Continued
The application of the Commission’s regulatory powers under the Shipping
Act, 1916, cannot be limited or expanded by the provisions of a carrier’s
charter. Black Diamond 8. 8, Corp. v. Cie M't'me Belge (Lloyd R.)
8. A, 707,

Any doubts as to & common carrier's corporate authority to operate as stuch
must be determined by the courts in a direct proceeding, for in performing
its regulatory duties the Commission does not have the power to decide
whether the actions of a carrier are ultra virea, Id. (758).

The fact that its application for an operating-differential subsidy was denied
by the Commission in no sense can detract from the applicant’s avowed
purpose to operate as & common cartier. Id. (758).

The facts in the present proceeding differ from those in Agreement No. 7620,
2TU.8. M. C.749. Here, complainant's predecessors were cOmIOon carrien
from 1931 until 1940, when war conditions eJectively stopped such opera-
tion; complainant merely seeks to take up where its predecessors left off.
In the other procceding, the testimony was to the effect that after the
return of shipping to private operation st the conclusion of the war,
respondent was to operate as it had in the past, namely, as an agent and
not as a commeon carrier. Id. (758).

The absence of solicitation does not determine that a carrier is not a common
carrier. Transportation by Southeastern Terminal & S. 8. Co., 795 (796),

Respondents held out, by & course of eonduct, that they would aceept gooda
from whomever offered to the extent of their ability to carry, although
their main business was the transportation of full loads of empty bottles
southbound and full bottles morthbound. Such services amounted to
common carriage within the purview of section 2 of the intercoastal Shipping
Act, 1933, as amended, and proper tariffz therefor should have been filed
with the Commission. Id. (796).

On southbound voyages the charters referred to respondents as “‘agents for
the owners” and were signed ““by authority of owners.’' Respondents,
therefore, dealt with the public as agents of the shipowners, and in view
of the holding in Agreement No. 7620, 2 U. 8. M. C, 749, they were not
common carriers southbound, Id. (798).

Respondents accepted the rates fixed and the bille of lading issued by its
agent on northbound voyages, as well as the benefits of the transactions,
in the form of expenses and commissions from the freight moneys, Further-
more, they failed to instruct the agent not to designate them as “charter
owners,"” and as it was not until the hearing that they affirmatively denied
that the agent had such authority so designated, they eannot be heard to
say that they were not acting as principals and thereby common carriers,
Id. (798).

COMPARISONS. See CircuMsTANCES AND Conprrions; RATE axp CoM-
uMoDITY COMPARISONS,

COMPENSATORY RATES. See also CompETITION; CONFISCATION; CONTRACT
Rates; Cost oF SErVICE; EvIDENCE; GovERNMENT; JURISDICTION,; MINIMUM
Itates; Our-or-Pocker Cost; REVENUE; VOLUNTARY IlaTEs.

Proposed rates aligned competitively with those of other carriers in the trade
will not be assumed, without proof, to be noncompensatory. Class Rates
Between North Atlantic Ports, 188 (190).

At the weight rate contended for, defendant’s revenue for transporting 40
eubie feet of glass lamp globes from New York to 8t, Thomas would be 88
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COMPENSATORY RATES—Continued
cents, which obviously is inadequate as compensation for the service
rendered. Measurement rate of 30 cents per cubic foot assailed not shown
unreasonable. Gill v. American Caribbean 314 (315).

At the weight rate contended for, defendant’s revenue for transporting 40
cubic feet of glass lamp globes or shades from Seattle to Ketchikan would
be 54.2 cents, which patently is inadequate for the scrvice rendered.
Measurement rate of 19.5 cents per cubie foot assailed not shown unreason-
able. Gill v. Alaska Steamship Company, 316 (317).

An agreement is detrimental to commerce if one line is required to carry
particular traffic at a loss. The loss of revenue contributed in large measure
to the carrier’s poor finaneis! position. Dollar-Matson Agreements, 387
(394-396).

Rates accorded to Navy contractors are not unlawful where they are borne
by the Navy, contractors do not profit from either the lower rates or con-
sequences thereof, and it is not claimed that the rates are noncompensatory
or influence other rates or traffie. Alaskan Rates, 558 (576). Maintenance
of such rates subsequently found to result in undue preference and preju-

’ dice and unreasonable practice. Alaskan Rates, 639 (651, 652).

Present rates are noncompensatory and burdensqme upon other services
performed by respondents. Any tariff of rates less than a general 33%
percent increase over the present rates would be noncompensatory and
detrimental to commerce within the meaning of section 15 of the Shipping
Act, 1916. Btatus of Carloaders and Unloaders, 761 (773).

Present rates are noncompensatory and burden other services performed by
respondents and are detritnental to commeree within the meaning of section
15 of the Bhipping Act, 1916, and any tariff of rates, with ecrtain excep-
tions, less than interim basis approved would be noncompensatory and
detrimental to commerce. Finding is without prejudice to any subsequent
finding as to individual rates made under conditions set forth herein. Car-
loading at Southern California Ports, 784 (787).

COMPETITION. See also ApsorPTioNs; AGREEMENTS UNnpER SEcTiON 15;
CarLoAD—LEss-CARLOAD; CHARTERS; CIRCUMSTANCES AND CONDITIONS;
Crass Rates; CoNTRACT ItaTES; DETRIMENT To COMMERCE; DIFFERENTIALS;
DiscrruiNaTioN; EvibEnce; ForwarpErs anp Forwamping; HANDLING;
JurispicTion; MiniMUM RaTeEs; Mixep Swipments; Porr EqQUALIZATION;
PracticEs; PREFERENCE AND PREJUDICE; NAIL anp Ran-Watern Rates;
RessonaBLenEss; River Ports; RouTes; STaABILITY oF LATES AND SERVICES;
WHARFAGE.

Carrier;

Conference rate on coffee from South America to the Pacific coast
reasonable, and a lower rate, while temporarily advantageous to
receivers, who compete as far east as Chicago with receivers on the
Atlantic and Gulf coasts, would result in 2 rate war with competing
carriers, Hates, Charges, and Practices of Yamashita and O, 8. K.,
14 (19).

Practices of underguoting conference rates on coffee from South America
to the Pacific coast are clearly within the scope of those heretofore con-
demned. Id. (20).

Developments may warrant rate revisions based on transportation con-
ditions which actually result from competitive operations, but to
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COMPETITION—Continued
Carrier—Continued
condemn rates proposed on mere supposition would be arbitrary and
unwarranted, North Carolina Line—Iates to and from Charleston,
83 (87).

In determining the lawfulness of the port-to-port rates of subject water
carriers, Commission cannot anticipate that competitive action will
be taken by rail lines, Westbound Alcoholic Liquor Carload Rates,
198 (203).

Reductions to meet competition are proper if they do not result in
unremunerative or unlawful rates or go beyond the limits of competi-
tion which rest within the managerial discretion of the carrier. Id.
(204).

While carriers may make lawful reductions to meet competition, shippers
are entitled to all the natural routes which may be open to them for
the transportation of their commoditics. Thiz right may not be dis-
torted by carricrs, through unlawful compctitive practices. Id. (205).

Defendants’ desire to prevent alleged excessive and unnecessary eompeti-
tion recognized, but record not convinecing that this would result if
complainant were admitted to conference membership. Complain-
ant’s admission required. Waterman ». Bernstein, 238 (244).

History and the present situation reveal the futility of atternpts by re-
spondents to establish and maintain a stabilized and sound westbound
rate structure in the intercoastal trade. Thisis due to short-sighted
policies of steamship principals to secure competitive rate advantages
for themselves. Their competitive practices have resulted in utter
disorder and confusion in the rate structure. TRate cutting to meet
real or imaginary competition of transcontinental rail, rail and water,
motor carrier, and other intercoastal carriers has been indulged in by
all respondents to sccure traffic without due regard to accepted prin-
ciples of rate making. Intercoastal Rate Structure, 285 (290).

As a result of real or imaginary competition, intercoastal rates are lower
o many commodities than necessary to hold cargo. BSerious threat
to imporant carrier revenue results when rates are forced down in a
“vicious eycle” by shippers who play the railroads against respondents
and vice versa, using both transportation agencies as pawns in an effort
to breok down an important part of the rate structure.  1d. (293).

Unrestricted competition in rate making in the westbound intercoastal
trade has resulted and is resulting in rate wars, in unduly low and
depreciated rates and charges, and in instability and unsound eco-
nomie conditionsin the trade. Minimum rates and charges prescribed.
Id. (303).

As no competitive reason remains for respondents’ abnormal practice of
making free delivery of wool and mohair to warehouses within switch-
ing limits of Boston, the elimination of the practice found justified.
Warehouse Deliveries, 331 (332).

Railroads are afforded protection- against undue competition through
certificates of public convenience and necessity. There is no such
protection in the Alaskan steamship trade. Alaskan Rates, 53§
(872). .
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Charter:

Whether the chartering of vessels in intercoastal trade has resulted in
unfair competition to the carriers regularly engaged therein not
decided. Recognition given to the demoralizing effects of the prac-
tice, and the possible necessity of exercising minimum rate powers,
should a proper case be presented, to prevent a general deterioration
of service in that trade. Intercoastal Charters, 154 {163},

The lumber rate of the conference of which respondent is a member is
$6. Respondent’s proposed rate is $5.50, filed pursuant to an inde-
pendent-action clause of the conference agreement. The reasons
ascribed by respondent for the redustion are that “charters then
existing might well reflect less than a $6 rate’” and “shippers told us
they believed the charters reflected Jess than the going rate.” An
offer by a chartering operator to permit respondent to examine it
bocks and records for the purpose of cornparison of costs was declined.
Respondent maintaing that all carriers should charge on the same
basis and that no lumber charters ghould be made in the trade, It
nevertheless affirma that costs of vessel operation in the carriage of
lumber under charter, and in common-carrier service as well, vary
“almost per voyage per vessel,” and that common-carrier service in
the trade such as respondent furnishes is more expensive than service
under charter. It states, further, that during the existing subnormal
trade and shipping conditions, “it is very much of a disadvantage’
for a lumber shipper “to have a vessel under charter.”” Suspended
schedule found not justified. Pacific Coastwise Carrier Investiga.
tion, 191 (195, 196).

Prejudice; Commodities; Parts:

Application of different wharfage charges on foreign and intercoastal
traftic will not be condemned where there is no showing of a competi-
tive relation between the traffic and an injurious effect arising from
the discrimination. Wharfage Charges, Boston, 245 (248).

Tacoma intervener does not specifically show that there are competitive
feed manufacturers at Seattle. Ilence, there is no basis for a finding
of undue preference and prejudice. Alaskan Rates 558 (579).

There are no processing plants at Seattle with which the Tacoma inter-
vener competes, Herring oil i3 transported in bulk to Seattle in
ghips’ tanks, It was not affirmatively shown that the on-carrier from
Seattle to Tacoma has facilities for transporting oil in buik. Finding
of unlawfulness under section 16 cannot be made. Id. (579).

COMPLAINTS. See INTERVENTIONS; PARTIES; WITHADRAWAL oF COMPLAINTS.
CONCESSIONS. See also Farse BILLine.

Nichoison Universal allowed Holt Motor Company to obtain, and Holt
knowingly and willfully obtained, transportation of property at less than
the legally applicable rate, in violation of section 16 of the Shipping Act,
1916, and section 2 of the Intercoastal Shipping Act, 1933; Nicholson
Universal gave an updue preference to Holt, in violation of section 16;
Nicholson knowingly disclosed and permitted to be aequired, and Duluth
Transit and Holt knowingly received, information in violation of section
20 of the Shipping Act, 1916, These violations will be certified to the
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CONCESSIONS—Continued
Department of Justice for prosecution. Agreements of Nicholson Uni-
versal, 414 (424, 423).

Respondent carriers allow persons to obtain transportation at less than their
regular rates currently established and enforced by means of false billing,
and pive undue preference to particular persons and subject particular
persons to undue prejudice, in violation of section 16. TRlespondent shippers
knowingly and willfully, by means of false billing, obtain transportation
&t less than the rates otherwise applieable, in violation of section 16. The
record will be certified to the Department of Justice for prosecution.
Rates to Philippines, 535 (544).

By “brokerage” payments to shippers and by otherwise reducing freight
charges, respondent allowed transportation at less than the regular rates
by unjust and unfair means, and unduly preferred certain shippers and
unduly prejudiced and discriminated against other persons shipping under
simnilar circumstances, in violation of sections 16 and 17 of the Shipping
Act, 1916. Tates of Garcia, 615 (619).

The violations committed by respondent by sllowing persons to obtain
transportation for property at less than the regular rates then established
and enforced on it3 line by unjust and unfair means and by not complying
with the rules and regulations preseribed in Section 19 Investigation, 1933,
1 U. 8. 8. B. B. 470, will be certified to the Department of Justice for
proseeution, Id. (619).

CONFERENCES. 8See Apusk oF PRoCEDURE; AGREEMENTS UNDER SECTION 15.

CONFISCATION.

The Commission must accord procedural due process and its findings must
not result in confiscation of the earrier's property. Ilates of Inter-Island
Steam Navigation Coimnpany, 253 (255).

No formula hes been adopted by the SBupreme Court for the determination of
nonconfiscatory rates. However, in 169 U, 8, 466, 546, the court did
attempt definitely to mark the limit below which public regulation of
rates would amount to deprivation of property withdut due process of law
by establishing the “fair value” rule. Td. (256).

CONSULATR INVOICES. See KNoWLEDGE,

CONTRACT CARRIERS. See alse CrarTErs; Common Carriers; Cost
oF SERVICE; DiscRiMINATION; DuaL CommMoN AND ConTRacT CARRIERS;
InTERCOASTAL SsHIPPING AcT, 1933; JURISDICTION.

Although contract-carrier operations may lawfully exist, such operations

- by & cariier who also operates a common-cartier service may result in
injury to shippers patronizing the common-cariier service, In view of
the importance of the subject, however, and the limited evidence of record
concerning it, determination of the lawfulness of the dual operation should
be deferred until presented upon & more comprehensive record. Puerto
Rican Rates, 117 (126, 127).

Time-charters of vessels for intercoastal cartiage of a full load were contract-
carrier operations without tariff authority in violation of section 2 of the
Intercoastal Act. Intercoastal Charters, 154 (158).

In the definition of & contract carrier in 1 U. 8. 8. B. B. 400, 458, a distinetion
should be made betwecn a charterer-shipper and a charterer-carrier because
the latter must own or charter a vessel 10 operate, and there is a compliance
with the Intercoastal Act when such carrier files and observes its published
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CONTRACT CARRIERS—Continued
rates. To discourage possible abuses, however, the charter party should
be filed. Id. (162).

Operators carrying lumber and lumber products from Washington and
Oregon to California ports under charter or contract are private or contract
carriers not subject to the regulatory provisions of the Shipping Act, 1916,
as amended. Pacific Coastwise Cariier Investigation, 191 (193, 194).

Defendants’ status as private or contract carriers is not changed to that of
cominon cariiers because their transportation activities, conducted entirely
through speeial and individual negotiation and agreement, involve & con-
siderable number of cargo owners and a varied eharacter of cargo. New
York Marine Co. v. Buffalo Barge, 216 {219).

The ports and the places in the ports differ from trip to trip usually in aceord-
ance with the defendant’s principal load engagement, the proprietary
cargo or the cargo of seasonal or other prineipal shipper eustomarily
determining defendant’s operation in relation to port, place, and time.
Defendant’s vessels leave when the shipper completes loading and are
often laid up awaiting eargo. Defendants do not maintnin terminals.
Defendants are private or econtract carriers. Id. (218, 219).

CONTRACT RATES. See also AcrReeMENTS UNDER SEcTioN 15; CONTRACTS
Wrra Satppers; DiscRIMINATION; PARTIES; QUANTITY; SERVICE; STABILITY
oF RATES AND SERVICES,

Failure to admit complainant to the conference agreement, including pattici-
paticn in shippers’ contracts, resulted in the agreecment and the eontracts
being unjustly discriminatory and unfair as between complainant and
defendants. Sprague S. 8. Agency, Ine. v. A/S Ivarans Rederi, 72 (76).

Defendant points to the fact that there are essential diffcrences in the lumber

transportation services performmed under the contract and noncontract .

rates, and to the differences in cost of service under the two systemas.
Parcel lots such as complainant ships move in defendant’s merchandise
ships sailing on schedule. Defendant’s lumber vessels are smaller, move

* only when cargo offerings justify sailing, call at numerous Pacific coast
ports and lumber mills, discharpe at about 14 Hawasiian ports, most of
which can not be served by the large vessels, and take on Hawaiian prod-
ucts for delivery at San Francisco. While exact cost figures are not pro-
duced, there is no doubt that the merchandise operations are more costly
to the carrier. F. A. Smith & Co, Ltd,, ». Matson Nav. Co., 172 (173, 175).

Quantity provisions which can be met by only & few shippers have been
declared to be in violation of scction 16, 1 U. 3. 8, B, B, 349, 351; 1
U. 8. 8. B. B. 373, 375; 1 U. 8. M. C. 646. Defendant’s contract system
tends to create 8 monopoly. In 1 U, 8. 8. B. B. 373, it was pointed out
that although contract rates may have served a useful purpose in the past,
when intercoastal carriers freely engoged in rate wars, their need for
intercoastal transportation was no longer apparent in view of Intercoastal
Shipping Act, 1933. The Commission’s minimum rate power should lend
a stabilizing influence to the rate structure of the common ecarriers.
Defendant’s competition from unregulated carriers is negligible. No
necessity for contract rates on lumber in this trade. Id. (175, 176).

The contract rate system in foreign commerce, when based upon regularity
of consignments, number of shipments, or quantity of merchandise fur-
nished for transportation, is not unlawful per se (1 U.S. 8. B. 285). But
it has been condemned where it operates solely to efect a monopoly
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(1 U. 8. 8. B. 41). Since they carry more than 80 percent of the traffic
from the Great Lakes area, it is obvious that respondents, for all practical
purposes, have a monopoly. Respondents’ contracts with shippers, under
which the latter may not patronize carriers operating direct from Great
Lakes ports to FEurope without being subject to penalty of respondents’
noncontract rates on their shipments from North Atlantic ports to Europe,
found unjustly diseriminatory and unfair, te icterfere with the flow of
commerce through Great Lakes ports, and detrimental to commerce of
the United States. Contract Routing Restrictions, 220 (225).

Equality of treatment is not accorded the shipper merely by giving him the
opportunity to enter into diseriminatory contracts in the same manner as
offered to all shippers. Id. (226).

Denial of conference membership to complainant, together with the effect of
the exclusive patronage contracts, acts as an cffective bar to that carrier’s
participation in the trade. Complainant’s admission required. Water-
man ¢. Bernstein, 238 (243).

Municipally operated port leased land to shipper for erection of special load-
ing and storage facilities for cement and accorded him contract rates for
terminal services lower than “noncontract’ rates accorded other shippers.
Later, the Port, over lessee’s objection, canceled contract rates, contending
they were non-compensatory and that contract was unduly preferential of
lessee since it grants rates exclusively to latter and continues for a term
of years. Contract Rates—Port of Redwood City, 727 (728, 729).

A marine terminal subject to Shipping Act, 1916, may enter into rate-fixing
contracts. Rates thuys established, ineluding any terms affecting such
rates or the value of the services rendered, must be published in terminal’s
tariff and be made known and available to all patrons; such contracts are
binding upon the parties thereto until the Commission finds that rates
contained therein are unduly preferential or prejudicial or result in un-
reasonable practices in violation of sections 16 and 17, respectively, of the
Shipping Act, 1916, Td. (744).

On October 24, 1944, Commission issued a notice to terminal operators
requesting them to file their tariff schedules and sll contracts or under-
standings which accord rates differing from those provided in such sched-
ules. Compliance as to tariff filing was practically complete. No reason
to doubt that same holds true as to contracts, nevertheless emphasized
importance of the requirements stated in preceding paragraph, because
failure to comply therewith will subject terminals to penalties provided
by act. 1d. (744).

Respondent marine terminal iz an “‘other person” as defined in the Shipping
Act, 1916, and its rates, charges, practices and services in eonnection with
the handling and shipment of bulk cement through pipeline are subject to
the said Aect; lease agreement between respondent and lessee is nob-
exclusive, and execution of said agreement does not constitute an un-
reasonable practice in violation of section 17 of said act; contract rates
contained in lease agreement compensatory and do not cast a burden upon
other services and rate payers in violation of section 16 of said act; such
contract rates, for duration of lease agreement, are legally applicable
rates on all bulk eement handled through pipeline at respondent’s terminal,
jrrespective of ownership of cement and irrespective of the ownership,
control, or operation of vessels carrying cement; noncontract rates estab-
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CONTRACT RATES—Continued
lished by respondent which are different from legal contract rates are
unduly prejudicial in violation of section 16 of said act; and respondent’s
failure to incorporate in its tariffs all of the rates legally applicable and
its insertion of rates which are different than legally applicable rates
constitutes an unreasonable practice in violation of section 17 of that act.
Id. (744, 745). ’

Findings and order are without prejudice to respondent’s right to change its
rates on cement should they be shown, in a proper proceeding, to be so
low as to cast & discriminatory burden upon other services and rate payers
during the term of said lease agreement; also without prejudice to re-
spondent’s right to establish proper charges for other services and facilities
rendered in connection with cement traffic not in contravention of lease
agreement. Id. (745),

CONTRACTS WITH SHIPPERS. See alto AGREEMENTS UNDER SECTION 15%
CoxtrACT RaTES; DiscrRIMINATION; DUuaL CoMMON AND CoNTRACT CARRIERS;
Frer TiMg; ParTiEs; PRACTICES; QUANTITY; SERVICE; STABRILITY OF RATES
AND SERVICES,

Defendants maintain a system of exclusive patronage coniracts requiring
shippers to confine all their shipments to the conference lines and providing
gubstantial penalties if shippers break the contracts by patronizing non-
conference lines. Contracts have been entered into with shippers covering
euch a percentage of cargo that it is impossible for any steamship line not
a conference member to engage in the trade without reducing rates to such
a point as ultimately might lead to demoralization of the rate sitructure.
Complainant intends to operate a southbound service, but failure to be
admitted to the River Plate-Brazil conferences prevents it from obtaining
southbound cargo, except at very low rates, because of the contract rate
aystem. Unjust discrimination, unfairness, and unreasonable prejudice
found. Sprague v, Ivarans, 72 (74, 76).

Assumption of contracts to transport merchandise by carrier who has applied
for eonference membership prevents the carrier from conforming fully and
unrescrvedly to the conference apreement and renders applicant ineligible
for conference membership. Application of Thorden, 77 (79, 81, 82).

Tarifl provision for service to named ports “subject to prior arrangement” is
objectionable because of indefiniteness and susceptibility to unduly pref-
erential agreements or understandings with certain shippers. Puerto
Rican Rates, 117 (129).

All parties to the contracts are presumed to have contracted with the knowl-
edge that their agreements were subject to the regulatory powers of this
Commission. Contract Routing Restrictions, 220 (226).

The section 15 conference agreements make the contracts possible, and if the
contracts are unjustly discriminatory or otherwise unlawful, it follows that
the conference agreements, too, may be canceled under section 15 if such
discrimination is not removed. Id. (226).

Denials by conference of complainant’s applications for membership while
at the same time maintaining exclusive patronage contracts with shippers
ereate unjust diserimination, operate unfairly as between complainant and
defendants, subject the conference agreements to disapproval under section
15, and complainant to unreasonable prejudice in violation of section 186,
Cosmopolitan v. Black Diamond, 321 (330).
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CONTRACTS WITII SHIPPERS—Continued

A deduction of 10 percent from the freight rate on shipment of plumbing
supplies was made pursuant to & “confidential’”” arrangement between
respondent and the shipper. Violations of sections 16 and 17 found.

. Rates of Garcia, 615 (617, 619).

COST OF CARRIER PROPERTY. See VaLue oF CarrRIER PROPERTY.

COST OF REPRODUCTION. See VaLue oF CARRIER PROPERTY.

COST OF SERVICE, See also CoMreENSATORY RaTEs; CoNrTracr RATES;
Duar Common aNp Contract Carriens; Equatizarion; Evinence; Our-or-
PockeEr Cost; ProroRTioNAL RATES; REASONABLENESS; REVENTUE; STEVE-
DORING; YOLUNTARY RaTEs.

It is apparent that the 50-cent rate was arrived at without any consideratior
being given to the cost of gervice to the earriers or the value of the service
to the shipper, and without consideration of usual transportation factors
upon which reasonable rates are based. The threat to reduce the rate
obviously tended unreasonably te infuence the conference carriers to agree
to a distribution of the pooled revenue out of proportion to its actual
carryings. Rates, Charges and Practices of Yamashita and 0. 8. K.,
14 (19).

Figures presented to show cost of deviation from T.os Apgeles to San Diego
inctude certain costs such as for dockage, stevedoring, and clerk hire.
These would be incurred at Los Angeles or other terminal ports and,
strictly speaking, are not includible in the bare cost of devisting to San
Diego. Harbor Com. of San Diego v. Am. Mail Line, 23 (26).

To justify the rate increases, respondents show that since 1935 their vessel
costa have increased on the average 14.5 to 26.08 percent, and handling
costs for all respondents except one have inereased 12.9 to 21 percent.
While the record does not show that costs since July 1937 have increased uni-
formly for all the lines or that per-ton costs have increased in every case
since then, the conclusion is ineseapable that respondents need additional
revenue. Only one of them shows a profit for the first quarter of 1038.
Others show deficits for the quarter which in some cases exceed deficits
incurred during 1937. Rates on bags and bagging unreasonable; rates on
cotton, grain and grain products not shown unlawful. Rates on Cotton
Ete., 42 (43, 47).

Complainant is obliged to pay charges formerly absorbed by defendants, It
asserts that, by establishing its warehouse and concentration of all ply-
wood for export there, defendant’s cost of service has been reduced by the
elimination of ascattered calls, a saving which it argues should be reflected
by lower rather than higher rates. For more efficient handling and stowing
of its product, complainant has improved the plywood package from time
to time. A witness for complainant states that claims for damage against
defendants have diminished to practically nothing since complainant
devised its present method of packaging. Assailed rates and practices not
shown unduly prejudicial or unjustly diseriminatory, and conference agree-
ment not shown to be unjustly discriminatory or unfair or to operate to
detriment of United States commerce. Pacific Forest Industries v. Blue
Star Line, 54 (56, 57).

Respondents’ sole reason for increasing rates is increased operating costs,
Each class of traftic ehould bear its proper share of increased cost. Sinee
the rate on raw sugar was not increased and is a voluntary one, it must be
assumed that the yield therefrom is compensatory. The materially
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COST OF SERVICE—Continued
greater yield on fruits and vegetables is persuasive that the inereases thereon
are not warranted. The wide spread in revenue yielded by the respective
rates is disproportionate and a downward revision of rates on fruits and
vegetables should be made. Puerto Rican Rates, 117 (120).

The yield on caustie soda is disproportionate to the yield on soap and soap
powder. Rate adjustments which require a commodity to bear more than
its proper share of transportation cost result in substantial injury to shippers
and are unduly prejudicial to them. Id, (121).

Respondents rely upon increased costs to justify their increases in rates.
When separate charges are established for particular services, each such
charge will be considered sufficient compensation for the service for which
it is established. Deficiencies in revenue obtained therefrorn cannot be
accepted in justification for basic rate increases. Id. (122),

A proper determination of the reasonableness of tariffs as a whole depends
upon whether total revenue collected thereunder yields a fair return to
the carrier. With knowledge of total revenue and the cost of the service
there exists a possibility of decision with more or less certainty. Without
such data an issue of so broad a scope cannot be properly determined.
There can be no question as to its relevancy. 1d. (128).

Existing subnormal Pacific eoast lumber production and marketing and
shipping conditions have aceentuated mill and carrier competition. On
behalf of vessel owners who charter or contract under such conditicns the
evidence is that due to economies in relation to type of vessel, maintenance
of schednles, labor overtime, and less number of berths of loading and dis-
charge, their operation costs are lower than for common carrier service.
Pacific Coastwise Carrier Investigation, 191 (194).

There is nothing of record to indicate the cost of transporting citrus fruit by
water from Jacksonville to Baltimore. Respondent testifies its average
rate on merchandise traffic is about 29 cents per 100 pounds and that in its
judgment this average could go as low as 25 cents and still return something
more than actual cost. Opinion is that the lowest rate at which citrus
could be transported from Jacksonville to Baltimore, with any hope of
making & profit, would be 25 cents a box, which is the lowest proportional
rate published on this trafie. Unreasonableness not shown; proceeding
discontinued. Citrus Fruit Florida to Baltimore, 210 (214).

Cost of service is only one of the factors of ressonableness. Intercoastal
Rate Structure, 285 (304).

Respondents rely upon recently increased costs resulting primarily from war
condifions, and the contemporanecus rates on sugar from Cuba to Atlantic
and Gulf ports. It appears the proposed increase in rate from 20 to 28
cents per 100 pounds, including allowances for full cost, stevedoring and
other operating items, as well as war risk insurance, life insurance on erew
and war risk P. & I. insurance and personal effects, applied to the new
charter rates approved by us provides a net earning of $3,137.65 per voyvage.
This net earning does not take intp account overhead, crew bonuses,
possible delays in port or longer steaming time due to war conditions or
other contingencics, Proposed increase not shown unlawful. Sugar
Rates—Puerto Rico to U. 8. Atlantic and Gulf Ports, 620 (621},

CROSS-EXAMINATION. See Heaming.
2U.8.M.C.
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CUSTOM.

While the facts indicate a course of conduct or custom which has existed in
the past with respect to the fixing of port-to-port rates insofar as attracting
traffic from the inland points is econcerned, the lawfulness of the suspended
rates cannot be determined by any such custom. Westbound Intercoastal
Alecholic Liquor Carload Rates, 198 (202, 203).

DAMAGES. 8ee also EvipEnce; JurispictioN; Loss aND DDaMacE; M1sqQuoTa-
TION OF RlaTEs; OvERCHARGES; REPARATION.

No suthority to award damages because of carrier's failure to follow instrue-
tions to ship on a particular voyage. Complaint dismissed. Pilgrim
Furniture Co. v. Am. Hawaiian, 517 (518}.

DELIVERY. See also AssEMBLING AND DisTrRirUTION; JURIsDIcTION; NoTicE;
OtrER Persons; Prck-up aANp DELIVERY; PRACTICES; TARIFFS,

Delivery is a necessary part of transportation and is accomplished on piers
where consignees accept delivery and take possession of the shipments.
Storage Charges under Agreements 6205 and 6215, 48 (52).

Under the suspended schedule, portions of carload shipments from one
consignor will be discharged for delivery to a single consignee at inter-
mediate points or ports of call at a charge of $2.75 for each such delivery
not exceeding three in addition to the applicable carload rate. While
respondent makes a charge for the extra service, the aggregate thereoffis
the same whether the portion discharged is 1,000 or 10,000 pounds. The
extra cost is not equitably applied to all receivers of less carload ship-
ments at one port. The removal of such unlawfulness will be required,
North Carolina Line—TRates to and from Charleston, 83 (88, 89},

When shippers pay for transportation from ship’s tackle at port of loading te
ship’'s tackle at port of destination, the fact that it is physically and
economically impracticable to receive and deliver their property at ship’s
tackle, thus rendering an additional service nocessary, does not obligate
the carrier to furnish the additional service without charge and does not,
of itself, make the extra charge for such service unreasonable or unlawful.
The method adopted by defendants of publishing tackle-to-tackle rates
and separate charges for handling bevond ship's tackle was not prohibited
by law and is not shown to have been an unreasonable practice. Boswell v.
Am, Hawaiian, 95 (102),

Tender of intercoastal lJumber for delivery at end of ship’s tackle under tackle-
to-tackle rates is not an unreasonable practice. Lumber Through Panams
Canal, 143 (148, 150).

When carriers do not hold themselves out to perform services beyond ship’s
tackle, their failure to publish charges therefor in connection with tackle-to-
tackle rates on intercoastal lumber is not unlawful, Id. (150).

A9 no competitive reason remaina for respondents’ abnormal practice of
making free delivery of wool and mohair to warehouses within switching
Yimits of Doston, the elimination thereof it justified. Warehouse Deliveries,
331 (332). ’

Defendant’s tariff provides that rate changes are effective as of the date of
dock receipt. On that date defendant’s tariff provided that shipment to
San Dicge would be transported either direct by defendant or by MeCor-
mick beyond Los Angeles. Tlegardless of the effect of the discontinuance
of MeCarmick’s serviee, the obligation remained upon defendant to make
delivery direet as provided in its tariff. Atlantic Syrup Refining Co. v.
Luckenbach, 521 {522).
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DELIVERY—Continued

Due to representations made to complainant’s fruck driver by an official of
the truck drivers’ union not employed by defendant, complainant’s truck
driver drove away without placing complainant’s truck in a position to
receive delivery. Defendant public lumber wharf performed its duties by
allowing complainant’s truck to enter the yard, issuing loading slips, and
carrying the lumber from the storage yard to the hoist. Defendant did not
refuse delivery of complainant's lumber as alleged. Complaint dismissed.
Long Beach Lumber Co. v. Consolidated Lumber Co., 611 (613, 614).

The practice of Seatrain of absorbing the difference between the costs of
dclivering cargo to its vessels at Texas City and the costs of delivering local
tonnage to shipside at Houston and Galveston not shown to be in violation
of sections 16 and 17. Besumont v. Seatrain, 699 (704).

DEMURRAGE. Se¢e also Freg Tiue; REASONABLENESS; REGULATIONS;
STORAGE.

Historieally, demurrage has heen an allowance or compensation for the delay
or detention of a vessel. It has been customarily regarded only as & penalty
against the shipper for the detention of the carrier’s equipment. Lumber
Through Panamsa Canal, 143 (145).

Wharf demurrage is the charge aceruing on cargo left in possession of the
terminal beyond the free time period. Practices of 8an Francisco Bay
Terminals, 588 (598), Findings are without prejudice to respondents’ right
to establish a proper scale of wharf-demurrage charges, Cont. Distrib’g.
Co., Ine. ». Cia. Nacional de Nav., 724 (726).

DEPARTMENT OF JUSTICE. See Concrssions; TARIFFs.

DEPARTURE FROM TARIFFS. 8e¢e Concessions; TARIFFS.

DEPRECIATION. See also VALUE 0oF CARRIER PROPERTY.

Respondent’s estimate of depreciation charges is excessive to the extent it
ignores salvage value. Rates of Inter-Island Steam Navigation Company,
253 (264).

DETRIMENT TO COMMERCE. See also AcreemunTs UnpER SECTION 15;
BrokERs AND BroxErAGE; CoMMODITY RATES; COMPENSATORY IIATES;
ConTracT Ratks; Cost or SErvice; Evipexce; JurispicTioN; PRACTICES;
PREFERENCE AND PREJUDICE; SERvVICE.

The practice of any conference under which unreasonable rates are permitted
to become effective because the conference members are unable to agree
upon rates for the future is econdemned. Pacific Coast-River Plate-
Drazil Rates, 28 (30).

Action of conference membera in allowing commodity rates on lumber to
expire and subsequently applying unreasonable cargo NOS rate was
detrimental to commerce of the United States. Subsequent to hearing
respondents declared rates on lumber open, and two respondents entered
into a pooling agreement providing for the establishment and maintenance
of specific lumber rates upon which the fixing of expiration dates is pro-
hibited. Procecding discontinued. Id. (30).

Complainant urges that the conference rates on plywood are unreasonabiy
high and therefore detrimental to commerce of the United States. Com-
plainant has improved the plywood package for more efficient handling
and stowing, thus reducing claims for damage. The fact that complainant
voluntarily instituted this improvement does not of itself establish
unreasonableness of the transportation rate. Itates on plywood not shown
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DETRIMENT TO COMMERCE—Continued
to be unduly prejudicial, unjustly discriminatory, or detrimentsal to Uni-
ted Statea commerce, Pacific Forest Industries ». Blue Star Line, 54 (56},

Since carrier is not in regular common-carrier operation in the trades con-
cerned, refusal of admission to the conferences does not violate any of its
rights. Admission to the conference is not necessary t{¢ meet the needs of
the trade, and the record is convincing that refusal to admit will not result
in detriment to commerce of the United States. Hind, Rolph & Co.,
¢, French Line 138 (141, 142), Dismissed without prejudice, 230.

The practice of making rates lower by a fixed percentage than those of other
carriers is detrimental to commerce of the United States inasmuch as it is
contrary to one of the principal purposes of the Shipping Act, which is to
prevent destructive carrier competition, Cargo to Adriatie, 342 (345).

DIFFERENTIALS. See glso MiniMuM Rates; OTER TrRADES; PoRrT EqQUaLI-
zATION; RAIL AND RA1L-WATER RATES,

Time in transit is not the sole factor in determining whether a rate differential
is warranted. Woestbound Intercoamstal Alcoholie Liquor Carload Rates,
198 (203).

An agreement between carriers and governmeni agencies can in no way
derogate from the statutory powers of the Commission. Gulf respondent’s
rate of $1.31 on westbound carload shipments of aleoholic liquor, lower by
10 cents than Atlantic carriers’ rate, found justified. Id (201, 204).

There ia nothing inherently unlawful either in the existence of a differential
in rates between the Atlantic and Gulf carriers on carload aleoholie liquors
to Pacific coast or in the existence of a parity in suchrates. Nolaw requires
the two groups of carriers to maintain rates from their respective areas
made on prineiples other than those usually followed in rate making; nor
does the record justify a departure from these principles. Id. (205).

Quoting rates differentially lower than rates of other carriers in the trade,
without giving proper weight to usual rate-making factors, is detrimental
to commerce of the United States and creates a condition unfavorable to
shipping in foreign trade arising from competitive methods and practices
of vessel operators. Cargo to Adriatic, 342 (345).

Amounts intended to apply as deductions from local rates in some cascs are
published ounly as “differentials.” That term is not suffictently descriptive
of the use intended. The tariff, therefore, is ambiguous. DMobile v. Balti-
more Insular, 474 (476).

DIRECTION. See OprosiTE DIEECTIONS.

DISADVANTAGES., Se¢e AGReEMENTS UNDER SectioN 15; CIRCUMSTANCES
AnND ConpITions; DhscRIMINATION; EQuaLizaTioN; EvIDENCE; GEOGRAPHICAL
ADVANTAGES AND DISADVANTAGES; PREFERENCE aND PriEjupice; SmirriNa
AcTt, 1916.

DISCONTINUANCE OF SERVICE. See also EMBARGOES; SERVICE.

Defendant’s tariff provides that the rate changes are effective as of the date
of dock receipt, On that date defendant’s tariff provided that shipments
to San Diego would be transported either direct by defendant or by Me-
Cormick beyond Los Angeles. HRegardlesa of the effect of the discontinu-
anee of McCormick’s service, the obligation remained upon Luckenbach
to make delivery direct as provided in its tariff. Atlantic Syrup Refining
Co. v. Luckenbach, 521 (522).
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DISCRIMINATION. See also APsoRPTIONS; AGREEMENTS UNDER SECTION 153
BrokERS AND BRORERAGE; CHANGED CoNDITIONS; CHARTERS; CIRCUMSTANCES
AND CoxprrioNs; ContracT Rartes; CosT oF BErvicE; DELIVERY; DETRIMENT
10 CoMMERCE; DuaL Common aAND CoNTRACT CAEBRIERS; Evipence; Gro-
GRAPHICAL ADVANTAGES AND DISADVANTAGES; INTENTION; INTERCOASTAL
SEremiNG AcT, 1933; PracTicEs; PREFERENCE aNp PrEJupick; ProriT TO
SETPPERS; REPARATION; RETALIATION; SERVICE; SPECIAL RaTeEs; STORAGE;
TarovcH RovuTes aNp THROUGH RaTEe; UNFAIRNESS; WHARFAGE.

The prediction is made that service from Stockton by any defendant at the
same rates as apply from the terminal loading ports will cause every other
defendant, in order to meet the competition, to do likewise, either by
calling at Stockton or by transshipment, and that there will be demands for
like treatment from every other port in similar circumstances. But these
are matters for consideration if and when they arise. Moreover, they relate
primarily to the protection of revenue and do not justify undue discrimina~
tion. Sun-Maid Raisin Growers Assoc. v. Blue Star Line, 31 (37).

Defendants and supporting interveners suggest that to grant Stockton the
rate parity sought might result in & general increase in rates from all porta
within the San Diego-Vancouver rate blanket. But this possibility does
not warrant a discriminatory adjustment; nor does the fact, as claimed by
one carrier, that it has to meet lower rates from the terminal loading ports
then apply at Stockton. No terminal rates are instanced which defend-
ants do not control, and, il the disparity be removed, such force as the
contention might have would be lost. Id. (37).

The failure by a public terminal utility to give adequate notice of rate changes
iz unjust and unreasonable to the shipping publie, because sudden rate
changes often result in unexpected losses to, and unjust discrimination
against, the shipper or consignee. Lumber Through Panama Canal,
143 (149). r

Calmar confends that the lower rates of contract carriers, being based on
volume, are in violation of section 14, parapraph Fourth, and section 16.
The carriers under charters limit their holding out to carry to shippers of
cargo lota. There being no duty to carry, and, in fact, no carriage of,
parcel lots, there can be no discrimination against the shippers thereof.
Intercoastal Charters, 154 (161).

A difference in rates for identical services based solely upon whether or not
the carrier secures the shippers’ entire patronage is prima facie discrimi-
natory, In determining whether it is undue or unreasonable we are called
upon to weigh the disadvantages of respondents’ monopoly {of traffic from
the Great Lakes area to Europe, attained by their contract rate system)
against the advantages flowing therefrom, such as stability of rates and
consequent stability of service. Respondents’ contracts with shippers
found unjustly diseriminatory, Contract Routing Restrictions, 220
(225, 227).

Respondents’ contracts with shippers, under which the latter may not
patronize carriers operating direct service from Great Lakes ports to
Europe without being subject to penalty of respondents’ noncontract rates
on their shipments from North Atlantic ports to Europe, place the shipper
using the direct service at a disadvantage in competing with contract ship-
pers when the former is compelled to patronize respondents’ lines. No
penalty is agsessed against shippers utilizing the Gulf route to Europe.
While contract shippers of small quantities are required fo use respondents’
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DISCRIMINATION—Continued
vessels, those in position to make boatload shipments may provide their
own transportation without violating their contracts. None of these dis-
criminations appears upon the record to be fair or just. Id. (226).

Equality of treatment is not accorded the shipper merely by giving him the
opportunity to enter into diseriminatory contracts in the same manner as
offered to all shippers, Id. (226).

Excessive vessel tonnage in this trade proved to be no deterrent to admission
of Osaka Syosen Kaisya to conference membership just a short time prior
to complainant’s application. Denial of complainant’s application clearly
unjustly diseriminatory between carriers, Waterman v. Bernstein, 238
(243).

In view of the existence of the competition which confronts the non-railroad-
owned terminals from those which are railroad-owned, any discrimination
or preference arising from. the adeption by the former of the practices of the
latter with respect to wharfage charges is not undue or unjust. Wharfage
Charges, Boston, 245 (249).

Pooling agrecement between catriers, previously approved under section 15
of Shipping Act, is, in view of changed conditions, unjustly discriminatory
and unfair as between the parties. Pooling Agreement 5893, 372 (381).

Carrier will be expected to remove the apparent diserimination in connection
with transportation of ore and ore concentrates as between principal ports
and minor ports from which rates are subject to special arrangements,
Alaskan Rates, 558 (581),

Where shipments are subjeet to the same rate and move over the same line
on vessels sailing from and to the same ports and the transportation services
are substantially similar, the same rate should be applied on the shipments,
Rates of Garcia, 615 (618).

DISTANCE. See also. BLANXET DATES. i

It is the position of some shippers that the existence of lower rates on their
commodities when transported greater distances in other trades indicate
that rates charged them are unrensonable. Existence of different rates on
analogous commodities moving in the Puerto Rican trade or a showing
that respondents’ rates on the same commodity are higher than those of
other carriers in other trades is of itself insufficient to show unreasonable-
ness. Puerto Rican Rates, 117 (119),

Inasmuch as no justification was given for blanketing rates on certain com-
modities, respondents will be expected to adjust such rates on a mileage
basis. Alaskan Rates, 553 (578).

DISTRIBUTION. Ses ASSEMBLING AND DISTRIBUTION.

DIVERSION OF TRAFFIC. See CircumsTawces anp Conprrions; Evi-
DENCE; (GEOGRAPHICAL ADVANTAGES AND DISADVANTAGES; PRACTICES; PREF-
ERENCE AND PrEJUDICE.

DIVISIONS, See ABSORPTIONS,

DUAL COMMON AND CONTRACT CARRIERS. See also CONTRACT
CARRIERS; INTERCOASTAL SHIPFING AcT, 1933; JURISDICTION,

Although section 16 does not apply to contract carriers in the coastwise
trade, nevertheless, where a carrier subjeet to our jurisdiction attempta
to operate a3 a8 common and contract earrier, the removal may be ordered
of any violation of that section resuiting from the operation of the con-
tract portion. ‘The facts of this case do result in undue preference and
prejudice, and, consequently, agreement 6210-C will not be approved.

2 U.8.MC.



854

INDEX DIGEST

DUAL COMMON AND CONTRACT CARRIERS—Continued

Respondent will be required to remove the violation thus found to exist.
Agreements 6210, Ete., 166 (170, 171).

The operators of vessels shown to be engaged in the transportation of lumber

from Washington and Oregon to California ports under charter or eontract
with lumber shippers are piivate or contract earriers not subject to the
regulatory provisions of the Shipping Act, 1916, as amended. It is not
shown that any subjeet common carrier in that trade is so engaged or ia
violating any such provision through lurnber chartering, chartering arrange-
ment, or practice, rule, regulation, charge, and/or rate in relation thereto,
It should be emphasized, however, that regular common earriers, might,
through chartering their vessels to shippers, be guilty of creating undue
preference and prejudice. Pacific Coastwise Carrier Investigation, 191
(194).

Respondent Coastwise Line operates seven vessels, transporting therein,

under contract with Crown-Zellerbach Corporation, paper and other
products from Washington and Oregon mills of that corporation to San
Francisco and Los Angeles. As a common carrier it transports in the same
vessels and on the same voyages miscellaneous cargo and on-deck Iumber,
Crown-Zellerbach receives one-half the profita from respondent’s whole
operation and in turn guarantees respondent against Joss in such operation.
Respondent's witness testifies to lack of knowledge as to whether lumber
could be profitably carried by it &t the suspended rate and whether, except
for the Crown-Zellerbach contraet, it would be willing to transport lumber
at such rate, Witnesses for other operators engaged in the trade in charter,
contract, or common carrier transportation of lumber testify that respond-
ent’s proposed rate would not cover operating costs. Suspended rate
not justified. Id. (197).

In Agreements 6210 Ete., 2 U. 8. M. C. 166, the contract between respordent

Coastwise Line and Crown-Zellerbach pursuant te which respondent
transports that corporation’s paper, paper products, and pulp under con-
tract, and also, a3 a common earTier, transports in the same vessels and on
the same voyages miscellancous cargo and en-deck lumber, was held to
result in undue prejudice in viloation of section 16. Id. (197).

A carrier may be both & common and 2 contract earrier, not, however, on one

vessel on the same voyage. Upon the facts detailed, it appears that re-
spondent was a carzier of this dual capacity. This is not to say that a
carrier may g0 cohtrive its operations in such dual capacity as fo work
unwarranted diserimination against the shipper patrons of its eommon-
carrier service or to evade control over it as a common carrier. In the
instant case, there ia no indication of any such diserimination or attempt
at evasion. Thansp. by Mendez & Co., Ine., between U. 8. and Puerto
Rico, 717 (721).

DUE PROCESS. See CoNFISCATION.
EARNINGR. S8ee Cost oF SERVICE; FAIR RETURN; REVENUE.
EMBARGOLS.

An embargo is an emergency measure to be resorted to only where there is

a congestion of traffic or when it is impossible to transport freight offered
beeause of physieal limitation of the earrier (1 U, 8. 8, B. 32). No such
condition has been shown in this case. Embargo, Noith Atlantic and Gulf,
464 (465).
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EMBARGOES—Continued

Even if an embargo were the proper medium of abandoning service, the short
prior notice given by the embargo in question works an unreasonable hard-
ship on the public. Id. (465).

Embargo by the respondent is unreasonable. Respondent should file sched-
ules eanceling its rates for the services to be withdrawn upon statutory
notice or ghorter notice as may be authorized. Id. (465).

Respondent justifies the embargo by emergency conditions created by with-
drawal of coastwise services of other lines. With additional freight ac-
cumulating at both Gulf and Atlantic ports formerly carried by other lines,
it had been unable to maintain schedules. With vessels as much as three
days behind schedule, it has had to leave between 200 and 300 tons per
trip on the Philadelphia dock, Before the outbreak of the European
war respondent was able to secure additional vessels to meet emergencies,
but none is available now. It states its withdrawal of its Camden, N. J.,
call is only temporary. Its rates have not been ecanceled. The embargo
is not unreasonable or unjustly prejudicial. Embargo at Camden, N. J.,
491 (492),

EQUALIZATION. See also GEOGRAPHICAL ADVANTAGES AND DJISADVANTAGES;
Port EQUALIZATION ; PREFERENCE AND PREJUDICE.

Prior findings (1 U. 8. M. C. 661) condemned an arbitrary on shipments from
San Diego transshipped at Los Angeles without reference to the volume
of eargo transported in order to place San Diego on an equality with ter-
minal ports, which through an equalization provision of the tariffs enjoyed
joint transshipping rates through other terminal ports without extra trans-
shipping costs. There is no comparison of record on further hearing con-
trasting volume of movement actually transshipped between terminal
ports with that which might be reasonably expected to move from San
Diego in transshipping service; also no comparison of cost of respective
transshipping services. Removal of arbitrary found not justified. Ilarbor
Comm. of S8an Diego ». American Mail Line, 23 (26).

The practice of equalization is not condemned as a general principle. But
here it creates an undue advantage which cannot be overcome by the break-
bulk lines individually, except by resigning from the conference and precip-
itating a rate war which is a condition contrary to the best interests of the
American merchant marine. An absorption practice which would bring
about such a result should be condemnned. Beaumont v, Seatrain, 500 (504,
505). On further hearing, reversed in part, Beaumont v. Seatrain, 699.

EVASION. See CoNcessioNs.

The creation of devices to evade the regulatory provisions of the shipping
acts cannot nullify the purposes of such legislation., Transportation by
Southeastern Terminal & 8. 8. C., 795 (798).

There are at least six different organizations combined in one form ar another
to engage in the shipping business. Due to the informal manner of trans-
acting business, mostly by word of mouth, it is diffieult if not impossible
to trace the precise relations of these firms with each other. Looking
through the corporate fiction, at least as far as one respondent and the
four corparate shipowners are concerned, those organizations are responsive
20 the same general policy and subserve the same general investment. Id.

798},
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EVIDENCE. See also Ant Quantiry RaTEs; CARCUMSTANCES AND CONDITIONS;
Cosr or Sgrvice; CustoM; Hearines; Oraer Trapes; Proor; RaTE
AND CommopiTY CoMPARISONS; REASONABLENESS; REVENUE.

Other than a statement of various stowage factors and rates on flour, wheat
bran, and bran shorts, and on other commodities believed comparable,
which comparisons of themselves are of little value, neither protestants
nor respondents furnished convincing evidence regarding transportation
conditions respecting flour or relationships generally existing coneerning it.
In view of increased operating eosts, the increases on flour, bran and shorts
do not appear excessive. Rates on Cotton, ete., 42 (45].

Although respondents contend that the competitive situation as between
New Orleans and New York is “the most important consideration in the
matter,” they presented no witness who was certain of the manner in which
the free-time tariff at New Orleans was construed and enforced. The record
is not persuasive that by increasing the storage charges at New York to
the level of those applicable on the other commodities coffee would be
diverted through New Orleans, Storage Charges under Agreements 6205
and 6215, 48 (52).

Complainant is wholly dependent upon defendants for the movement of
plywood. It esserts that its rates are higher to the same market than
rates from foreign competitive points; that European industries are
increasing their purchase of Ameriean Douglas fir logs which may be
manufactured into eompetitive plywood abroad; that one or more defend-
ants either own or are affiliated with competitive foreign plywood mills;
that the conference is controlled by foreign flag carriers, and that some of
the defendants are either owned or controlled by foreign governments
unsympathetic to the growth of American commerce. None of these
statements in itself warrants a finding that defendants’ rates are unfair,
unjustly diseriminatory, or unduly prejudicial to complainant and prefer-
ential to foreign competitors, or that defendants are engaged in acts or
practices detrimental to commerce of the United States. Pacific Forest
Industries v, Blue Star Line, 54 (56).

Exhibits show a decline in sales of plywood following defendants’ rate
increases. British import statistics show that the United States was the
only country except Germany whose plywood sales io Grest Britain
declined. These exhibits, however, do not prove that the increased freight
rates have been a controlling factor in curtailing exports. More plywood
was transported in defendants’ vessels at rates of 55 cents, in 1936, and at
55 and 60 cents in 1937 than at the 50 cent rate in 1935. Although com-
plainant makes extensive studies of market conditions in Europe and
maintains agents in various countries, nothing was offered for the record
ss 2 basis for comparing complainant’s production costs and e. i. f. prices
with those of its foreign eompetitora. 1d. (57).

Undisclosed [acts were known to be material and, important in a determi-
nation by the conference lines of the applicant’s request for admission to
the conference and in a determination of the issues in this proceeding.
The withholding of the true facts and the presentation of inaccurate
statements to the conference and to the Commission was inexcusabie.
Application of Thorden, 77 (82).

Extensive evidence was introduced by the Puerto Rican Government and
other interests concerning the economie condition of Puerto Rico and its
people, plans for building projects, new industries, rehabilitation of enter-
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EVIDENCE--Continued

prises to increase employment, the effect of increases in rates and charges
upon these plans, and upon living costs in general. Such evidence illus-
trates the need for rensonable rates, but it is of little assistance in deter-
mining whether the rates under consideration are proper because it ignores
the character of trafiic, its volume and regularity of movement, the cost
of service to the carriers, and other basie factors considered in rate making,.
Puerto Rican Rates, 217 (119).

Existénce of different rates on anslogous commodities moving in the P'uerto
Riean trade or a showing that respondents’ rates on the same commodity
are higher than those of other ¢arriers in other trades is of itself insufficient.
Fwidence a8 to volume and regularity of movement, loss and damage claims,
handling costs, and type of vessels operated both as to the trade involved
and in compared trades, should also have been presented. Id. (119).

Revenue i3 claimed to have been insufficient, but the extent of the deficiency
which must be met by incrcases in rates ig not shown, Without such data
and data reélating to increases in costs of operation, no basis exists for
judging the increases in rates on the merits. Respondents’ counsel states
that revenue and expense data of the nature requested in our subpoenas
would have been submitted if the request had been issued under authority
of section 21, This position is difficult to undersatnd unless it is also
respondents’ contention that full right of cross examination does not
attach to data submitted pursuant to that section. However, there can
be nothing private or confidentiel in the operation of a earrier engaged in
interstate commerce. 1d. (123).

Extended examination of the charters entitled “bareboat’” and of the affi-
davits and supporting data and records filed by the parties to the charters
fails to disclose any ground for determining such charters to be other than
a3 entitled. Intercoastal Charters, 154 (161),

Complainant’s evidence of unreasonableness consists of various comparisons
with lumber rates in the Pacific coastwise and intercoastal trades. The
dissimilarities of transportation and competitive eonditions in these and
the instant Pacific coast-Hawailan trade render these comparisons of little
value. Smith ¢, Matson, 172 {176, 177).

Respondents point out that the suspended 22-cent rate yields a per-ton-mile
revenue of 2.67 cents. In the absence of estimated cost of handling wine
at the terminals, damage ratio, and stowage factors, that figure is not of
itself proof of compensatory revenue, even though it may compare favor-
ably with revenue on other freight. Baltimore-Virginia Ports Wine Ttates,
282 (284).

Testimony is that the intercoastal respondents’ proposed cancellation of
direct-line and joint through rates and placement of minimum tonnage
restrictions upon service in issue will jeopardize terminal property of
Sacramento which is leased to the River Lines. River Lines estimates
that it stands to lose 50 percent of its traffic if the transshipment service is
canceled, This is, of course, hizhly speculative inasmuch as the future
prosperity of River Lines will depend upon the service it renders and the
charges it makes therefor, together with the ability of its patrons to hold
their markets as against their competitorz using other modes of trans-
portation. Intercoastal Cancellations end Restrictions, 397 (400).

There is little probative evidence of a positive nature clearly deseribing the
the actual contents of the shipments. Ilence it is impossible to determine
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EVIDENCE—Continued
the applicable rate. Rates charged not shown to have been inapplicabla.
Complaint dismissed. Assoe, Tel. Co. v. Luckenbach, 512 (513-514).

Defendant moves that complainant’s exceptions to the examiner’s proposed
report be stricken from the record on the ground, among other things, that
they contain evidential matter not introduced at the hearing. The motion
is denied, but such matter will not be considered in the disposition of the
izssues. Rowe Service Co. v. Am, Hawaiian, 519.

Complainant’s cost study appears to be based on too many assumptions
unsupported by factual evidence, to be conclusive. G. C. Schaefer ».
Encinal Terminals, 630 (634).

The estimates of tonnage, revenue, and expenses were so speculative and the
future operational plans of the lines so uncertain that such evidence affords
no sound basis upon which to predicate a rate structure, Increased Rates
From, To, and Within Alaska, 807 (810).

EXCLUSIVE PATRONAGE. 8¢ AcmreeMents Unprr Becrion 15; Cox-
TrACT RATES; CoNTRACTS WITH SHIPPERS; DISCRIMINATION.

FAIR RETURN., See also ConriscatioN; CosT oF SErvICE; DEPRECIATION;
Finpines 1N FormER Cases; InsuraNCcE; REABONABLENESS; REVENUE;
VALUE oF CARRIER PROPERTY.

The rate expected and usually obtained from investments with corresponding
risks in the locality offers a comparable measure of return for respondent
carrier. Rates of Inter-Island Steam Navigation Company, 253 (261).

For the purpose of this proceeding, the fair return on the value of respondent
carrier’s property doea not exceed 7 percent, Id. (262).

Upon the basis of the value found for rate-making purposes of respondent’s
properties used and useful in the public service, respondent’s estimated
earnings will yield a return of 4.77 percent. This is 2.23 percent less than
the 7 percent found to be a fair return. It is clear that the rate structure
as a whole is not shown to be unreasonable from the standpoint of the
fair value test. Id. (265, 266).

In 2 U. 8. M. C. 253 it was recognized that a rate of return should ba such as
to attract the intelligent investor, with due regard to eertainty and security,
and that as a comparative measure the return expected and usually
obtained from investments with corresponding risks should be eonsidered.
Also recognized that in the regulation of public utilities the conatitutionally
guaranteed fair return excludes the right to profits such as are realized or
anticipated in highly profitable enterprises or speculative ventures.
Alaskan Rates, 558 (571).

In 2 U. 8. M. C. 253 it was found that the fair rate of return on the value
of the property did not exceed 7 percent. That finding, however, does not
operate as a precedent, The fair rate of return in instant ease should not
exceed 7.5 percent. Id.(571).

Rate of return on fair value of property of Alaskan carriera should not exceed
6 percent. Alaskan Rates, 639 (649).

FALSE BILLING. See also ConcEssioNs; KNoWLEDGE; PREFERENCE AND
PrEJUDICE; REGULATIONS.

In delivering shipments upon release from customs in the United States,
respondents make no effort, through their delivery clerks or otherwise, to
check the description of the goods in the bill of lading and manifest with
the deseription in the entry permit; nor to clieck the weight or measure-
ment of the shipment with the weight or mea urement stated in the bill of

2U.8MC



INDEX DIGEST 859

FALSE BILLING—Continued
lading and manifest. Similarly, in delivering shipments billed under
various tariff items involving the value of the commodity, there is not even
a casual effort to inquire into the shipments’ value to insure collection of
applicable rates; nor in delivering s hipments billed under a general descrip-
tive phrase is there exercise of any precaution by them to insure the collee-
tion of proper tariff rates. In many instances labels or stencilled inseriptions
on the cases of merchandise thernselves clearly indicate the contents of the
cases to be other than as stated in the bills of lading and manifests. This
failure to inform or even attempt to inform themselves as normal business
resource and acumen should dictate is proof that they knowingly and
willfully keep themselves in ignorance of false billings. Rates from Japan
to United States, 426 (429, 430, 434).

There is false billing if fabric remnants are billed as rags, for the latter are
fragments or pieces of cloth not usable as originally intended in the manu-
facture of garments or other cloth articles. Rates to Philippines, 535 (539).

Respondent carriers' own evidence of their course of action, their position
and their defense plainly show passive interest and complaisance. They do
not recognize an chligation on their part to determine the nature of the tex-
tiles received by them for transportation, or whether shipments are “stuffed”
with textiles, further than to compare the export declaration and dock
receipt with the bill of lading. A principle sanctioned by reason and
adopted by law i3 that one charged by statute with a duty is thereby
charged with the responsibility of reasonably diligent inquiry and exercise
of eare to insure his compliance with the statute, and that indifference on
his part is tantamount to outright and active violation. Id.(512).

Respondents found to allow shippers to obtain transportation at less than
their regular rates currently established and enforced by means of false
billing. Id.{544).

Shippers found to knowingly and willfully, by means of [alse billing, obtain
transportation at less than rates otherwise applicable, in violation of
section 16 of Shipping Act, 1916. Id. (544).

FINDINGS IN FORMER CASES., See alag JURISDICTION.

Decisions as to the reasonableness of ¢arriers’ practices must be based on the
facts of record in each ease, and previous findings in connection with gimilar
practices do not have the force of law in subsequent proceedings involving
different carriers, different trades, different competitive conditions, and
different statutory provisions. Los Angeles By-Produets ». Barber, 106
{115).

Defendant’s seeond motion to dismiss with respect to allegations of unlawful-
ness under section 16 was on the gound that complainants have no standing
under the doctrine enunciated in T. & P. v. U. 8., 289 U. 8. 627, that a port,
is not susceptible to undue preference and prejudice. The same issue was
presented in Docket 567, City of Mobile et al, v. Baltimore Insular Line,
Ine., etal, 2 U. 8, M. C. 474, and was determined adversely to defendants’
contentions. This motion is therefore denied. Beaumont », Seatrain,
500 (501).

FORWARDERS AND FORWARDING. See also Brors or Lapmig; OTHER

PrrsoNs; PREFERENCE AND PREJUDICE.

The proposed reductions under suspension were published in an effort to meet
forwarder competition and to reestablish direct carrier-shipper contact.
The attempt to meet forwarder competition, upon which respondents
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FORWARDERS AND FORWARDING—Continued

chiefly rely in support of their sehedules, must be recognized. While for-
warders, in their capacity as shippers, must be given every privilege ac-
corded other shippers, there is no obligation on carriers to maintain rates
that will benefit forwarders. Westbound Intercoastal Carload and Less-
Carload Rates, 180 (184).

A company engaged in the business of consolidating and forwarding freight
receives a bill of lading from the transporting carrier and pays the regu-
larly published and filed rates; charges a rate which is sufficiently higher
than the rate it pays the transporting carrier to cover expense of solicita-
tion, assembling, segregation, delivery, accounting, marine insurance and
other incidental costs; issues bills of lading, and assumes full liability for
loss and damage, but does not own or control vessel space, is & consolida-
tor and forwarder or ‘“other person’ as defined in the Shipping Act, 1916,
and is not required to file its tariffs. Alaskan Rates, 558 (582).

Respondent states that the shipments were made by a forwarder and con-
tends that it is entirely proper to pay forwarding agents commissions, as the
brokerage paid can in no way be construed to be a deduction of the freight
rates as found in L. V. R. R.v. U, 8., 243 U. S. 444. On the contrary, the
court in that case held that the forwarder was to all legal intents the shipper
and that any payment made by a carrier to a shipper, whether by way of
salary, commission, or otherwise, in consideration of his shipping goods
over the carrier's line, was prohibited. TRates of Garcia, 615 (617).

FRAUD. See also AGREEMENTS UNDER SECTION 15.

There is no doubt that the Commission has power to withdraw its approval
ab initio to agreements where such approval has been obtained by fraud.
Dollar-Matson Agreements, 387 (390).

Whether the contract is invalid in its inception on grounds of fraud or publie
policy other than as expressed in section 15 is a matter for the courts to
decide. Id. (396}.

FREE TIME. See ¢lso DEMURRAGE; EVIDENCE; PRACTICES; ILEASONABLENESS;
STORAGE.

Agreement between Coastwise Line and Columbia Basin Terminals requires
the latter to sequire, maintain, and operate wharf and terminal facilities
for the former’'s use; the charges to others may be more or less than those to
Coastwise; with the exception of Crown Zellerbach shipments, which are
allowed eight days, five days’ free time are allowed on all cargo. Limited
facilities do not perniit to others a service as extensive as that given Crown-
Zellerbach. The record does not justify the difference in free time accorded
nor the difference in the type of charges assessed. The agreement results
in undue preference and prejudice and will not be approved. Agreements
6210 Ete., 166 (171).

Free time is the period allowed for the assembling of cargo upon, or its re-
moval from, the wharves. Upon its expiration, demurrage charges are
assessed. The uniformity of the free-time period allowed at the larger
terminals is more apparent than real. Obvicusly, when demurrage is
waived, transit shed space, the most valuable in the terminal, is being
wasted. This involves a cost which has to be recouped somewhere, and it
is unreasonable that those shippers who do not use the piers beyond the
free time should be forced to bear the burden either directly or indirectly.
The practice also affords an opportunity to discriminate between shippers.
Free-time-period allowances greater than as outlined unduly prejudieial

2 U.8.MC,



INDEX DIGEST 861

FREE TIME—Continued
and preferential in violation of section 16, and unreasonable in violation of
gection 17. Practices of San Francisco Bay Terminals, 588 (395-598}.
FREQUENCY OF SERVICE. See SERVICE.
GEOGRAPHICAL ADVANTAGES AND DISADVANTAGES. See also
PracTicEs.

Complainant secks to demonstrate the unlawfulness of the rates on paper
and paper specialties from Atlantic and Gull ports to Iiawaii by com-
paring them with rates from Pacific coast to ITawaii. The sailing time New
York to Hawaii is approximately 29 days, and from Pacific coast to Hawaii
9 days. The Atlantic and Gulf carriers are subject to substantial Panama
Canal tolls. Complainant’s primary difficulty in its competition with
Pacific coast shippers is due to geographical disadvautages, from which the
law affords no relief. Sharp v. Dollar, 91 (91, 02),

The testimony of shippers using the St. Lawrence River Route from the
Great Lakes shows convineingly that the economies, as well as other ad-
vantages inherent in the direet service, have enabled them to penetrate
European markets despite severe competition from abroad and at the
Atlantic scaboard. Carriers should not attempt by artificial means to
control the flow of traffic not naturally tributary to their lines, Contract
TRouting Restrictions, 220 (225, 226).

As an operating convenience, defendants sometimes transship at New York
eargo destined for Boston, Philadelphia, Baltimore, and Newport News,
cost of on-carriage from New York to destination being absorbed by the
carricrs.  Alsg, a3 to traffic which would ordinarily move through Boston
to an interior point, shipiments are sometimes forwarded to the interior
point from New York, the ocean carriers absorbing the difference in cost
between the inland rail rate from Boston to the interior point and from
New York to such point, Complainant contends shipments of green
coffee billed to New Orleans, transshipped at New York, should be ac-
corded similar treatment. The geographical rclationship between New
York and New Orleans is not comparable with that between ports within
the North Atlantic range. Green Coffee Assn. v. Seas Shipping Company,
352 (356, 337).

Sacramento is some 94 miles from San Franeisco Ilarbor. Execept in the
rainy season, it is only aceessible to shallow-draft vessels routed over inland
bays and rivers. The burden of the difficultics nttendant upon Sacra-
mento’s position cannot be made to fall upon respondent carriers. The
law does not contemplate the equalization of natural advantages and dis-
sdvantages through an adjustment of freight rates, and the fact that a
shipper may encounter economic and geographical disadvantages in selling
his produce in a given market does not establish unlawfulness of the prac-
tice of the carrier in eonnection with the transportation of the shipper’s
commodity. Intercoastal Canccllations and Restrictions, 397 (399).

Diversion of traffic through New York by means of “equalization’” which
iraffic, by reason of a sibstantially more favorable geographical position, is
naturally tiibutary to South Atlantic or Gulf ports, is uneconomic and
unnecessarily wasteful of carrier revenue. Mobile v. Baltimore-Insular,
474 (481).

To permit continuation of unrestricted solicitation by earriers for business
through condonation of & practice whereby unfavorable inland rates are
overcome would wholly ignare the right of a port to traffic to which it may
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GEQGRAPHICAL, ADVANTAGES AND DISADVANTAGES—Continued
be entitled by reason of its geographical location. Such right appears
fundamental under statutes designed to establish and maintain ports.
Id. (486).

Under section 8 of the Merchant Marine Act, 1920, the Commission ia re-
quired to recognize territorial regions and zones tributary to perts, and
should there exist rates to seaboard which, among other things, do not
recognize the natural direction of the flow of traffic, recommendations
may be made to the Interstate Commerce Commission for such action
as it deems necessary. Although it is contended that section 8 has no
relation to rate regulatory provisions of the Shipping Act, 1916, the Com-
mission would not be warranted in wholly ignoring basic policies of
Congress. Td. (486).

Statement in 2 U. 8. M. C. 474 is even more applicable in the present situa-
tion, where the absorption practice permits a carrier to reach into the port
itself and draw therefrom the traffic which is local and, therefore, naturally
tributary to that port. Practices of Seatrain of absorbing difference
between costs of delivering cargo to its vessels at Texas City and costs of
delivering local tonnage to breakbulk carriers shipside at Houston, Gal-
veston, and Beaumont, found in viclation of sections 16 and 17. Beaumont
v. Seatrain, 500 (504, 505). On further hearing, reversed in part, 699.

It is well settled that the law does not contemplate the equalization of natural
advantages and disadvantages through an adjustment of freight rates.
1 U. 8. M. C. 628. Intercoastal Rate Structure, 506 (511).

GOING-CONCERN VALUE. 8e¢e VarLve oF CARRIER PROPERTY,

GOOD WILL. See AorEeMENTS UnpER SecTioN 15; Vanum of CARRIER

ProrPERTY.
GOVERNMENT. See alto Auasxa Rarumoap; CompensaToBY RaTEs; Dir-
FERENTIALS,

A lower basis of rates applied on property moving under a contract between
contractors and the Navy Department for the construction of navy air
bases, - Where the Navy bears the freight charges and the contractors
do not profit from either the lower rates or consequences thereof, and there
is no claim that those rates are below a compensatory level or that they
influence other rates or traffic in any particular, such rates are not unlawful.
Alaskan Rates, 558 (578, 577). Maintenance.of such rates subsequently
found to result in undue preference and prejudice and unreasonable
practice. Alaskan Rates, 830 (651, 652).

GREAT LAKES. See Hica SEas AND GREAT LAKES.

HANDICAP RATES.

The intercoastal handicap system may be described as an arbitrary basis of
rates agreed upon between the lines and designed to divide traffic between
them without regard to value of service to the shipping public. Tt is based
upon such considerations as frequency of sailings or time in transit. Inter.
coastal Rate Structure, 285 (290).

HANDLING. See also AssEmMBLING AND DisTriBUTION; DELIVERY; NOTICE;

OTRER PEmsons; REparaTioN; SuirriNG Act, 1016; STEVEDORING,

The rates for stevedoring are based upon the entire service which past
experience indicates may be required, and the fact that all but a small
portion of the cargo requires the handling service beyond ship’s tackle is
pecessarily an important consideration in eonstructing these rates.
Los Angeles By-Products Co. #. Barber, 106 (112).
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HANDLING—Continued

Collection of separate charges for handling general cargo beyond ship's tackle
at California ports in foreign commerce, not shown to be an unreasonable
practice, and the establishment and collection of the separate handling
charge by agreement not shown to be in violation of section 15. Com-
plaints dismissed. Id. (115).

The physical conditions of handling lumber and of handling general cargo are
essentially different. Lumber Through Panama Canal, 143 (147).

The record is convineing that, were it not for railroad competition, the carload
unit system of rates would have no place in ocean transportation. The
water carrier perfortns all the service and bears the expense of loading and
unloading and handling, whether or not the shipment is tendered in carload
quantities. Neither the carload minimum nor the spread between the
carload and less-carload rates is based on cost or value of service. The
spread between steamship terminal costs of handling carlead and less-
carload traffic is not so great as that between railroad terminal costs of
handling carload and less-carload traffic. Intercoastal Rate Structure,
506 (509).

HARTER ACT. 8ee BiLLs or Laping,
HEARING, See also ABUsk oF PrRoCEDURE; INTERCOASTAL SurepiNG AcCT, 1933,
JugrispicTION; PARTIES.

The statute gives the right to a full hearing, which includes the right to
cross-examine witnesses, and imposes the duty of deciding in accordance
with the facts established by proper evidence. Complaint dismissed for
lack of prosecution. Close v. Swayne & Hoyt, 68 (69).

Complainant did not appear at hearing but subsequently filed request for
withdrawal of complaint. Request denied and complaint digmissed.
Gallegher v, Cunard White Star, 371,

A full hearing has been had where evidence of actions subsequent to the
hearing has been allowed by stipulations and the parties have been heard
in oral argument. Pooling Agreement 5393, 372 (375).

Respondents appeared spscially, stating that a petition for declaratory
judgment to set aside order of investigation had been filed in a district
court, based on jurisdictional and other grounds, and moved that the
hearing be deferred pending decizion of the court. Request denied, but
.report deferred. N. Y. P. R.—Waterman, 453 (454).

Complainant's petition .for oral hearing, received after proceedings had
under shortened procedure and issuance of the examiner’s proposed report,
denied. Complaint dismissed. National Cable & Metal Co, v. Am.
Hawaiian, 470.

HIGH SEAS AND GREAT LAKES. See also River CARRIERS.

Carriers need not actually go upon the high seas or the Great Lakes to be
subject to Commission’s jurisdiction. Inland Waterways Corporation,
458 {460, 461).

The contention that the transportation was not on the high seas from port
to pork on regular routes is untenable, for under the Act the character of
transportation is determined before a movement from port begins. In re
Pan-American, 633 (697).

HOTELS. See¢ CARRIER PROPERTY; PREFERENCE AND PREJUDICE.
ICING. i

The record indicates that there is sufficient necessity for the icing of pedry

to preclude any finding that the requirement by individual lines is un-
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ICING—Continued
reasonable. There is apparently no objection to the conference rule
requiring precooling. Pacific Coast-European Rates and Practices, 58 (60).
ILLEGAL RATES AND PRACTICES. 8¢ also Concessions; EVIDENCE;
False BiLniNg; INTERCOASTAL SmirpiNo AcT, 1933; Tarirrs.

Practices obscrved whereby charges of on-carriers from transshipment ports
in Puerto Rieo to bill-of-lading destinations are absorbed, and also practices
in respect to absorption of differentials between rates over competitive
inland routing within the United States terminating at the same port, are
illegal because not filed as required by Intercoastal Shipping Aet. Pre-
cooling service, charges therefor, and specific storage charges after free
time at Puerto Rican docks also are illegal because not filed. Puerto
Rican Rates, 117 (134).

INCOME. See REVENUE.
INFORMATION ILLEGALLY DISCLOSED,

Nicholson Universal necessarily diselosed to Duluth Transit, and so permitted
Holt Motor Company, its officers and employees to acquire, information
concerning the nature, kind, quantity, destinations, consignees, and
routing of automobiles, The information improperly disclosed business
transactions of mutomobile dealers to a competitor; and the information
nlso may have been uscd to the detriment or prejudice of shippers, con-
signees, and carriers. Nicholson Universal, by knowingly disclosing the
information to Duluth Transit, and Holt Motor Company, by knowingly
receiving the information, violated section 20 of the Shipping Aect, 1916.
Agreements of Nichclson Universal, 414 (424).

The giving and recciving of information as to the billing of shipments con-
signed to another terminal was not necessary to insure proper delivery of
freight, and, even though it was not used to the prejudice of shippers or
consignees, it was the kind of information which may be used to the
detriment of a shipper or which may improperly disclose his business
transactions to a competitor. Recciving the information was a violation
of section 20, Practices of San Franecisco Bay Terminals, 588 (594, 595).

INJURY. Sec¢ also PREFERENCE AND PREJUDICE; REPARATION.

Application of different wharfage charges.on foreign and intercoastal traffie
will not be condemned where there is no showing of a ecompetitive relation
between the traffic and an injurious effect arising from the diserimination.
Wharfage Charges, Boston, 245 (248).

Complainant’s evidence of injury based upon the faet that he had sold ths
commodities at prices predicated upon his understanding that the lower
rates were applicable is immaterial, Remis ¢. Moore-McCormack et al,
687 (692).

INLAND WATERWAYS CORPORATION. See CommoN CARRIERS.
INSTRUCTIONS. 8ee Snrerinc INsTRUCTIONS,
INSURRANCE.

Respondent’s estimate for cost of marine insurance represents an accrual for
self-insurance in excess of actual losses suffered, it being maintained that
the excess should he charged to operations inasmuch as it would have to
pay the same amount to an outside insurer, However, the self-insurance
fund was created out of excess accruals charged to operation, and income
from the investment of such funds is available for dividends. The publie,
which has contributed the fund, should pay no more than the actual cost
of enrrying the risk. The excess will be deducted from marine insurance
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INSURANCE—Continued
expenses. Rates of Inter-Island Steam Navigation Company, 253
(263, 264).

INTENTION. See also TARIFFs,

The application of the prohibitions against undue preference and unjust
discrimination does not depend upon whether a carrier intends to violate
the statute. The intention to charge different shippers different rates is
sufficient. Nates of Garcia, 615 (618).

The fact that 9 months elapsed between filings of tariffs pursuant to Docket
No. 128, that a filing within 10 days was promised in November 1939 and
not made until February 1940, and the fact that respondent repeatedly
ignored the Commission’s requests, indicate all too clearly that respondent,
aware of the rules and regulations, subordinated compliance therewith to
its own convenience. Id. (618, 619),

INTERCOASTAL SHIPPING ACT, 1933. See also BURDEN OF Proor;
ChantErs; ConTrRACT CARRIERS; ILLEGAL RATES AND PracTICES; JURISDIC-
TI0K; NoTicE; PracTices; REGULarR RouTes; RIvER CarmIERrs; SHIPPING
Act, 1916; SuspENnsioN; TaRriFrs; TEROToH RouTEs AND THROUGH RATES.

Carriers Subject:

The absence of solicitation does not determine that a carrier is not a
commeon carrier, Respondent carried for others to the extent of its
available space. In view of the prevailing shipper-distressed trans-
portation conditions in the Miami to San Juan trade, it is abundantly
clear that no solicitation was necessary. Ilespondent became known
generally throughout the trade and transported merchandise of
others on the particular voyage to the extent of its capacity. Its
course of cunduct fixed or “established” it as a carrier ready and
willing to transport for all, space permitting. Failure to file sehedule
with the Commission was a violation of section 2 of the Intercoastal
Shipping Act, 1933, as amended. As to its contract-carrier opera-
tions, respondent was not & subject earrier. Transportation by
Mendez & Company, Ine., between Continental United States and
Puerto Rico, 717 (720-721).

Tarifts:

The presumption is that rates which have been in effect for some time
are reasonable and that a proposed change requires justification,
This i3 emphasized by section 3 of the Intercoastal Shipping Act,
which authorizes the Commission to enter upon & hearing concerning
the lawfulness of any “‘new’ rate filed and, pending such hearing and
decision thereon, to suspend the operation of the rate under investiga-
tion. Puerto Rican Rates, 117 (124).

Section 2 requires that schedules plainly show the “places between which
freight will be carried.” The word “places” does not mean merely
“ports,” but specific terminals at ports. Id, (129).

- Congress found that the interests of carriers and the shipping publig
concerned with intercoastal trade would best be served by rate
stability which, in turn, could best be secured by giving the Commis-
sion power to fix maximum and minimurm rates. It therefore granted
such power by amendment of June 23, 1938, to the Intercoastal
Shipping Act, 1933. Intercoastal Rlate Structure, 285 (300},

The purpose of section 2 was to give publicity to the rates charged, to
prevent prejudice and discrimination in the charges made, and to
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INTERCOASTAL SHIPPING ACT—Continued

Tariffs—Continued

prevent rebates which would result from lack of publicity. In the
instant case involving Great Lakes transportation of automobiles in
space engaged by a common earrier in vessels of another common
carricr, no prejudice or discrimination results from the charges
assessed against the shippers. The amounta retained by the respective
carriers are in the nature of divisions of the through rates published
and filed with us. New Autos in Interstate Commerece, 359 (364)."

Arrangement involving Great Lakes transportation of automobiles in
space engaged by common earrier in vessels of another common
carrier is one authorized by section 15. Section 2 of the Intercoastal
Shipping Act, 1933, as ameuded, must be interpreted in the light of
the specific provisions of section 15, Id. (364).

The filing requirements of the Intercoastal Shipping Aect, 1933, apply
notwithstanding ecargo agreed to be carried may not move from port,
In re Pan-American, 693 (696).

INTERSTATE COMMERCE ACT. See Smrerinc Act, 1916; Si0omacE;
TrroUGH RovuTtes ANp TrrRousm RaTea.

INTERSTATE COMMERCE COMMISSION. See ALiska RaiLroap; Junris-
DICTION; MERCHANT MARINE Acts; PROPORTIONAL RaTEs: RAiL anp Rarr-
WaTeEr RRATES; STORAGE.

INTERVENTIONS.

Intervening interesta are vitally affected, and their admission as parties
tends to eliminate multiplicity of complaints. No new issues are raised,
and the carriers cannot claim surprise, for many of the protested inter-
ventions were granted prior to hearing, Mobile ». Baltimore-Insular, 474
(478, 479).

ISSUES. See also INTERVENTIONS,

It is urged that the questiou of preference and prejudice is not properly in
issue and that the parties did not know such phase of the matter was to
be investigated. Necessarily, however, the contract between the carrier
and the shipper is the basis of the dual common-contract carrier operation,
and without a review of that contract the questions involved cannot be
determined, Furthermore, counsel for the shipper was in attendance at
the hearing but did not see fit to participate therein, and the shipper’s
traflic manager was one of the principal witnesses. Every opportunity
was given to present whatever testimony the parties thought advisable.
Agreements 6210, Lte., 166 {170).

JOINT RATES, FARES, AND CHARGES. See AcrermenTts UNpErR SEC-
TI0N 15; ALaska Rarrkoan; Jurispiction; Locar RaTtes: Proor: ProPOR-
TioNAL RATES; RAIL AND RAIL-WATER Rates; Ratk CHANGES; RiveEr Car-
nr1ERs; TErRoUGH RROoUTES AND THROUGH RATES.

JUDICIAL NOTICE. 8See Orrician NoTice.

JURISDICTION. See also AcrREEMENTs UNDER SrcTIoN 15; BURDEN or ProorF;
CanNan Zoxe; CHESAPEARKE Bay; CoMMON CARRIERS; CONTRACT CARRIERS;
Damaces; Duan ComMoN AND CONTRACT CARRIERS; FRAUD; HiGH SEAS AND
GREAT LAKES; INTERCOASTAL SHIPFING AcT, 1933; MERCHANT MARINE ACTs;
Otuer Prrsons; Poricy; Practicks; QUanNTITY; RAIL axXD RaIL-WaTER
RaTks; REGULATIONS; RIVER CARRIERS, SHIPPING AcT, 1916; WaR SHIPPING
ADMINISTRATION.

Shipment originated in British Columbia and was transshipped at Seattle to
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JURISDICTION—Continued

Philadelphia. Contention is made that since the shipment originated in
a foreign country section 17 is applicable and Commission has no juris-
diction to determine the reasonableness of the storage charge and to require
payment of reparation., Section 18 applies to those carriers engeged in
transportation from port to port between one State and any other State.
Defendant admits being a common carrier in interstate commerce as
defined by the Shipping Act, 1916, and subject to the jurisdiction imposed
upon that type of carrier. Defendent’s storage charges unreasonable in
violation of section 18, Arthur ». A. H. 8. 5. Co,, 6 (7).

The intention of Congress to place common carriers by water in interstate
commerce under the Commission’s jurisdiction irrespective of the foreign
origin or destination of the cargo transported by them is borne out by the
fact that in section 18 such carriers are required to file rates, fares and
charges for and in connection with the transportation not only between
points on their own route, but also, if such carriers establish through
routes, they “shall file the rates, fares and charges for or in conneetion
with transportation between points on its own route and points on the
route of any other carrier by waler.”” ([Italics ours.] There is no limitation
as to the character of traffic involved. Likewise, there is no exception as
to the routes upon which this authority may be excreised, if the filing carrier
is an interstate carrier, nor is there any indieation in the scetion that Con-
gress intended the power to be exercised only with respect to through
routes established with other interstate carriers. Id. (9).

Shipping Board decisions 1 U. 8. 8. B. 49 and 1 U. 8. 8. B. &6, finding that
section 18 of the Shipping Act, 1916, had no application to cargo which
was moving in foreign commerce, are, in so far as such decisions limit
Commission's jurisdiction with respect to the reasonableness of rates for
iransportation between points on the route of & common carrier by water
engaged in interstate commeree, clearly in error, cannot be followed, and
are overruled. Id. (9. i

In the absence of a showing of undue prejudice Commission has no authority
to require carriers to serve & port. Sun Maid Raisin Growers Assoc. v.
Blue Star Line, 31 (38).

New Orleans shippers argue that the increased cotton rate of 35 cents may
close the New. England market to them because such rate, plus the rail
rate to the port and other costs, exceeds the all-rail rate of competitors
from interior points to-eastern markets. In the absence of s showing that
the all-water rate is unlawful, the shipping statutes afford no remedy for
this situation. liates on Cotton, ete., 42 (44).

Commission not only has the authority under section 17 to preseribe just and
reasonable regulations and practices, but also the power to order them
enforced. Any means or device tending te nullify or interfere with the
enforcement of such regulations and practices must be subject to our
condemnation. Storage Charges Under Agreements 6205 and 6215,
48 (53).

Respondents contend that order of investigation and suspension was unau-
1horized by the statute because the tariffs were “‘Initial’”’ filings of actual
rates and that such action strictly construed would have precluded opera-
tion of their vessels because of the restriction in section 2 of the Inter-
constal Act that “no person shall engage in transportetion unless and until
its schedules have been duly and properly fited and posted.” Section 3
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JURISDICTION—Continued
of the Intercoastal Aet authorizes the Commission to enter upon a hearing
concerning the lawfulness of any “new” rate filed and, pending such hearing
and decision thereon, to suspend the operation of the rate under investiga-
tion. Puerto Riean Rates, 117 (122, 123, 124).

The prime object of the Intercoastal Act is to insure filing and posting of
actual rates for intercoastal transportation upon reasonable notice to the
public. Delivery, when accoraplished by the carrier, is an integral part
of such transportation. When the independent terminal operator dis-
places the carrier and undertakes the duty to deliver, Congress did not
intend to relinquish or waive ita requirement for publicity of the charges
made for this service by the terminal operator. To relieve the terminal
operator of the duty to give'publicity to his charges for services performed
by him in place of the carrier would defeat the purpose of the act. Lumber
through Panama Canal, 143 (149).

Jurisdiction under section 17 is broad enough to prevent defeat of the purpose
of the Shipping Act, 1916, by a public terminal operator's failure to publish
and post & tanff of rates and failure to give adequate notice of rate changes.
1d. (149).

It is contended that no provision of law permits condemnation of dual opera-
tion as a common and as a contract carrier on the same vessel on the same
voyage, Although section 16 does not apply to contract carriers in coast-
wise trade, nevertheless, where a subject carrier attempts to operate in
the above-described manner, the Commission may order the removal of
any violation of that section resulting from the operation of the contract
portion. 1T, 8. M. C. 770, 773, 774. Agreements 6210 ete., 166 (170).

Under the shipping statutes responsibility for rates which are both reasonable
to shippers and remunerative to carriers reats with the Commission, West-
bound Intercoastal Carload and Less-Carload Ilates, 180 (187).

Protestant carriers’ position is that the territory involved is amply served,
that there i3 no demand for the additional service proposed by respondent,
that they have idle‘ships which could be used if business warranted, that
respondent cannot secure new traffic, and that respondent’s entry into the
field will only result in a further decrease of traffic for them, Intervener
chamber of commerce states that ordiparily it welcomes new water lines,
but that there is no demand for respondent's proposed service, that the
public interest would not be served by it, and that it fears the protestant
carriers will be obliged to curtail their services, To contend that the Com-
mission ean prevent a bons-fide carrier from entering a trade for the above
reasons presupposes & power which is not conferred by the shipping acts.
Nor can such affirmative authority be derived solely from the declarations
of the varioua shipping statutes that it is the policy of the United States
to foster the development and encourage the maintenance of an adequate
merchant marine. Class Rates Between North Atlantic Ports, 188 (189,
190).

It would be illogical to assume the power indirectly to grant certificates of
public convenience and necessity without exereising the concomitant
authority to deny the right to abandon service. These powers have not
been dircctly conferred, and they are of such drastic nature as not to be
implied. As stated in MeCormick 8. 8, Co. v, U. 8., 16 Fed. Supp. 45, the
delegation by Congress of such power ‘“would have to be made in terms so
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clear that there was no possible ambiguity or deubt as to such intent.”
Waterman v. Bernstein, 238 (243).

Protestants express the fear that if respondent’s proposed rates become effec-
tive they may lead to a spreading of unduly low rates. That possibility
is remnote as long as both the Interstate Commerce Commission and this
Commission have the power of suspension and minimum-rate jurisdiction.
Baltimore-Virginia Ports Wine Rates, 282 (284),

Congress found that efforts of carriera to maintain ships and services had been
handicapped and the Commission’s efforts to build up & merchant marine
in line with the national policy had been hampered by lack of authority
in the Commission to fix reasonable rates; also that the interests of carriers
and the shipping public concerned with intercoastal trade would best be
served by rate stability, which in turn, could best be secured by giving the
Commission power to fix maximum and minimum rates. Such power,
therefore, was granted by amendment of June 23, 1938, to the Intercoastal
Shipping Act, 1933. Intercoastal Rate Structure, 285 (300).

There is nothing unlawful per se for a carrier to charge a rate different from
that of another, and the Commission has no authority to prevent rate
reductions as such in the foreign trade, But the practice of making rates
lower by a fixed percentage than those of other carriers is detrimental to
commerce inasmuch as it is contrary to one of the principal purposes of the
Shipping Aet, which is to prevent destructive carrier competition. More-
over, the practice affords only temporary benefit to a particular shipper and
to the carrier and destroys that stability in rates which is advantagecus to
American shippers. Cargo to Adriatic, 342 (345).

It is urged that the Commission is disqualified from acting on the present
agreement because it owned 90 percent of the Stock of American President
Lines, and because of its intercst under the operating-differential subsidy
agreement. The interest of the Commission ia the interest of the United
States and was acquired in furtherance of the purposes expressed in the
Merchant Marine Act, 1936, creating the Commission, and of the Shipping
Act, 10186, conferring the regulatory powers here challenged, Neither the
Commission nor any of the commissioners has any personal or private
interest. The interest of the Commission in behaslf of the public is not such
as to disqualify it from acting. Furthermore, and particularly as to the
propriety of the Commission’s acting, the refusal of the Commission to act
on the grounds of a supposed inconsistent interest would result in the agree-
ment being without the scope of any effective regulation. Disqualification
will not be permitted to destroy the only tribunal with power in the
premises. Dollar-Matson Agrecments, 387 (388).

The grounds upon which the Commission may disapprove and thereby render
the instant agreement unlawful are specifically enumerated in section 15.
The agrecment was made lawful when approved; it remained lawful until
disapproved. Id. (390).

The voluntary change of position by a party to an agreement was performed
in the light of statutory provisions that the agrecinent might be disapproved
subsequent to its original approval. The Shipping Board by its approval
did not and could not abdicate its functiona for itself or its suceessors, and
nefther the Board’s approval nor changes of position by the parties to the
contract can operate to prevent the Commission from performing its legiti-
meate funetions and its obvious duty. Id. {393).
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The parties seek clarification of order in 1 U. §. M. C. 750, which forbids the
parties to the agreement to make further payments thereunder. Under
section 15, the mgreement became lawful when approved; and remained
go until disapproved. In short, the funetion of the Commission i3 either
to disapprove or not disapprove the agreement. Going beyond that step
iy either to trespass upon the contractual rights of the parties or to issue a
gratuitous command to refrain from violating laws which the Commission
does not administer. Order amended to eliminate reference to further
payments. Id. (396).

Whether the contract is invalid in its inception on grounds of fraud or public
policy other than as expressed in section 15 i3 & matter for the courts to
decide. Id. (396).

Protestants offered no evidence of undue prejudice relative to respondent’s
cancellation of its entire service and rates from the Gulf to Puerto Rico.
Lucking v. Detroit Navigation Co., 266 U. S. 346, states that “The duty
to furpish reasonable service while engaged in business as a common carrier
is to be distinguished from the obligation to continue in business. No daty
to continue to operate its boats on the route is imposed by the common
law or federal statutes.” See also McCormick v, U. 8., 16 Fed. Sup. 45.
Legislation subsequently enacted confers no additional authority upon the
Commission on the point involved. Proceeding discontinued. Gulf-
Puerto Rico Rates, 410 (411).

The rate on bags and bagging from Philadelphia to Houston was separated
a3 to ocean charge, loading charge, and switching charge. The shipments
were delivered from Houston dock to consignee’s premises by Houston
Belt and Terminal Company. The assailed rate was a joint ocean-rail rate
eoncurred in by the belt and terminal company and was filed with the
Interstate Commerce Comrnission. The rate was not subject to Maritime
Cominission’s jurisdiction. Complaint dismissed. Lone Star Bag and
Bagging Co. v. Southern 8, 8. Co., 468 (468-4695).

Carriers may do many things which the Commission eould not compel, but
that privilege is not unlimited. Mobile v. Baltimore-Insular, 474 {486).

An examination of the various acts from which the Commission derives its
jurisdietion fails to disclose any authority to adjudicate loss and damage
claims or to award damages because of a carrier’s [ailure to follow instrue-
tions to ship on a particular voyage. Pilgrim Furniture Co. v. Am.
Hawaiian, 517 (518).

The duties irnposed upon carriers by sections 14, 16 and 17 of the Shipping
Act, 1916, are not owed to a broker whose only interest was the compen-
sation it expected to receive from defendant in return for supplying cargo
for its vessels. The cause of action, if any, is not cognizable under the
provisions of the Shipping Act, 1916. American Union Transport v.
Italian Line, 553 (556).

Joint through rates and fares maintained with Alaska Railroad are apparently
not within the jurisdiction of the Interstate Commerce Commission, 34
Attorney General Opinions 232, Respondent should cancel joint
through rates and fares and establish in lieu thereof proportional rates for
the water transportation. Alaskan Rates, 558 (581).

Cotton traders who obtained allocation of enrgo space and disposed of it to
others are not subject to the Shipping Aect, 19186, as amended. Rates of M.
Benin and Sigma Trading Corp. 662.
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KNOWLEDGE. See also INTENTION; TARIFFS,
No weight can be given to complainant’s assertion that it was without know-
ledge that, at time of movement, other intercoastal carriers’ rates on the
commodity eoncerned were lower than defendant’s, since complainant is
presumed to have notice of rates of common carriers legally published and

filed. United Can Company v. Shepard, 404 (405).

Nicholson Universal 8. 8. Co. found to have knowingly disclosed and per-
mitted to be acquired, and Duluth Transit Co, and Holt Motor Co. found
to have knowingly reeceived, information, in violation of section 20 of the
Shipping Act, 1916. Agreements of Nicholson Universal, 414 (125).

There is no doubt that the false billings of raw silk and other commodities are
merely disclosed instances of an habitual! billing practice knowingly and
willfully engaged,in by many shippers in the two trades concerned for the
gain aceruing to them and their consignees from the difference in trans-
portation charges and the resultant advantage over their competitors,
Rates From Japan to United States, 426 (433),

Respondents disclaim knowledge of any false billings, and geek to explain this
by assertions that in the routine receipt and delivery of cargo they are con-
fined by practical difficulties to the representations stated by their shipper-
patrons in the bills of lading brought to them for signature or in the
shippers’ memoranda furnished them for preparation of the bills of lading.
They admit that comparison by them of a copy of the consular inveice
with the bill of lading at the time of shipment in Japan or at the time of
delivery in the United States would completely prevent false billing, but
they assert that consular invoices are confidential and thercfore are not
available to them. This ig not a fact eontrolling persons in interest, of
which a transporting carrier is one, nor persons to whom the shipper or
consignee may give or display a copy. Id. (433, 434).

Respondents’ failure to inform or even attempt to inforin themselves through
the media of entry papers, inquirics of shippers, customs officers or import-
ers, labels, stencils, visual observation, or by other means which normal
business resource and acumen should dictate, is proof that they knowingly
and willfully keep themselves in ignoranee of the false biltings concerned
Id. (434),

Respondents have had little or no concern for the accuracy of billings under
tariffs, and have complacently disregarded the fact that by law they are
charged with the duty of exercising every reasonable diligence in this con-
nection. ‘This duty i3 in no gense iessened because reasonable adherence to
it entails difficulty and may be burdensome. A principle sanctioned by
reason and adopted by law is that one charged with a duty who purposely
keeps himself in ignorance in order to deny actual knowledge is estopped
to deny knowledge of what he could learn by his exercise of reasonable
diligence. Id. (434, 435).

Respondent’s own evidence of their course of action, their position, and their
defense plainly show passive interest and complaisance. At no point do
they recognize an obligation on their part to determine the nature of the
textiles received by them for transportation, or whether shipments are
“stufled”” with textiles, further than to compare the export declaration and
dock receipt with the bill of Iading. A prineciple sanctioned by reason and
adopted by law i3 that one charged by statute with a duty is thereby
eharged with the responsibility of reasonably diligent inquiry and exercige
of care to insure bis compliance with the statute, and that indifference on
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his part is tantamount to outright and active violation. Rates to Philip-
pines, 535 (542).

Certain shippers set forth at length various contentions ealeulated to show
lack of knowledge or willfulness on their part in relation to their false
billings. Upon the facts there is no sufficient ground for belief that in
falsely billing their shipments the shippers were under any misapprehension,
as claimed; or that there was other than a reckoned and generally well
followed purpose on their part to profit from the substantial differences in
transportation charges involved. Id. (543, 544).

Respondent knowingly received information in violation of section 20 of the
Shipping Act, 1916. Practices of San Francisco Bay Terminals, 588 (594).

In not filing with the Commission as required, rates, charges, rules, and regu-
lations for and in connection with transportation of property from New
York to Havana, respondent found to have knowingly and willfully
violated the Commission’s rules and regulations preseribed in section 19,
Investigation, 1935, 1 U. 8. 8. B. B. 470. TRates of Garcia, 615 (619).

Respondent makes no contention that it lacked knowledge of the rection 19
regulation requiring rate filings. On entering into the business, respondent
was under a duty to inform itself of the governmental rules, regulations
and orders which might apply thereto. Failure to comply with the
gection 19 regulations must be considered to have been with knowledge
and willful. Rates of General Atlantic, 681 (685, 688).

LEASES. See also AGREEMENTS UnDER SEcTION 15; ConTRACT RaTES; OTHER
PeRsoNs.

Oakland and McCormick S. 8. Company operate under agreement covering
preferential assignment t0 the latter of one-half of the shed area &t the
former’s terminal, The Agreement provides that MeCormick shall not
compete with Oakland for terminal traffic and shall observe the same rates.
Oskland also has an agreement with Howard leasing certain facilities to
the latter with the understanding that QOakiand shall receive all revenue
from tools, wharfage, and dockage, rates to be observed as fixed by OQakland.
Stockton under agrecment extends preferential use of certain floor space
to its lessee, Port of Stockton Grain Terminal, & public wharfinger, Stock-
ton retains control of the space as well as the rates to be observed. These
are agreements as defined in section 15. Practices of San Francisco Bay
Terminals, 588 {592},

LEGAL RATE. 8e¢ Concessions; CoNrracr RaTtes; EvIDENCE; FALEE
Biruing; OveErcHarces; Tarirrs; THROUGH RouTes aNp THRoUGH RATEs;
UNDERCHARGES, .

LESS CARLOAD. See Carroap—LEss-CarLoap; QuaNTITY.

LIABILITY OF CARRIERS. See else AcreEemeENTs UNDER SEeEcTION 15;

- Loss AxDp Damace.

Determination of the degree of liability of each defendant depends upon the
question whether they acted in concert. Participation by all defendants
in any scheme to thwart complainant from shipping was necessary to
assure its success, and the conference relationship and activities not only
refute defendants’ objections but evidence the inception of such a scheme.
Hernandez ¢. Bernstein, 62 (G5, G6).

When several persons unite in an act which constitutes a wrong to another,
intending at the time to commit the act under eircumstances which fairly
charge them with intending the consequences which follow, they are
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LIABILITY OF CARRIERS—Ceontinued
all jointly and severally liable for the wrong done, regardless of their
individual participation in its accomplishment or their individual gain or
profit resulting therefrom. Defendants’ refusals, pursuant to their con-
certed plan, to furnish complainant available space, prevented complainant
from shipping automobiles as complainant would otherwise have done,
and injured complainant, Defendants joinily and severally liable to
complainant for full amount of injury. Reparation awarded. 1d. (66, 67).

LIGHTERAGE. See Prck-Up aND DELIVERY.

LIMITATION OF ACTIONS. See REPARATION.

LOADING AND UNLOADING. See also HanpLInG,

Respondent will load and unload rail cars at Charleston without additional
charge when it participates in the line-haul rate. Shipments may also be
delivered to or received from trucks, in which event respondent could not,
under its tariff, load or unload. Shippers performing this service them-
selves pay the same rate as those who do not. Equality of treatment
contemplates the same service for the same charge. And when a carriet
performs a service in connection with transportation for one shipper
without charge and denies it to another, undue preference and prejudice
result. At Wilmington when respondent performs carloading or car
unloading operationa there is an additional charge of 2 cents. No adequate
reason appears why a charge should be published for application at Wil-
mington and not at Charleston. North Carolina Line-—Rates to and
from Charleston, 83 (88).

Unloading vessels i3 & common carrier function. Lumber Through Panama
Canal, 143 (145).

Compensation to owner of cargo for service of unloading ship should be
published in carrier’s tariff as an allowance. Id. (145, 150).

Many of intercoastal respondents’ figures and estimates of loading costs are
assailed. Conceding that some of the analyses are faulty, it must be
remembered that loading costs can not be reduced to mathematical
certainty to fit each voyage and port. On the whole the proposed increased
rates are not excessive considering the characteristics of wool. Wool Rlates
to Atlantic Ports, 337 (341},

LOCAL RATES. Sce clso AGREEMENTS UNDER SECTION 15; PREFERENCE AND
Presupice; RarL aND Rarn-WaTer Rares; RATE axp Commonity Com-
PARISONS; THrovuon RouTEs aND THROUGH RATES,

Local rates applied by foreign line from Rotterdam to Baltimore and hy
inter-coastal carrier from Baltimore to Pacific Coast, while under section 15
agreement a lower through rate via New York is in effect, are not unduly
prejudicial, discriminatory, or unreasonable, Kress v. Nederlandsch,
70 (71). -

Proposed reductions will result in rates from Atlantic ports to Pacifie coast
lower than from the Gulf. Respondent contends that rate parity is
unnecessary since there are some commodites moving through the Gulf
which do not compete with those moving through Atlantie ports and that,
although competition in some instances exists, joint all-water rates from
river points adequately protect the interests of both shippers and the port
of New Orleans. However, it does not follow that the mere existence
of joint rates relieves carriers of their obligation to maintain local rates
on a proper level. No purpose is served by local rates so high that their
use in combination with rates of inland carriers from interior points is
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LOCAL RATEB—Continued
prohibitive. Westbound Intercoastal Carload and Less-Carload Rates,
180 (185, 186),

LONGSHOREMEN. See STEVEDORING,

LOS3 AND DAMAGE. S8ee also Evinence; JurispicTioN.

An examination of the various acts from which the Commission derives its
jurisdiction fails to disclose any authority to adjudicate loss and damage
claimsor to award damages because of a earrier’sfailure to follow instructions
to ship on a particular voysge. Pilgtim Furniture Co, r. Am. Hawailan,
517 (518).

Carriers should not exempt themselves from liability for damage under a
tariff rule and at the same time increase rates to cover such risks. In-
creases in rates on commodities formerly transported at the rate on Freight,
N. 0. 8., to the extent they exceed increases applicable on traffie remaining
within that classification, have not been justified. Alaskan Rates, 558
(576),

MANAGERIAL DISCRETION. See also BRORERS aND BROKERAGE; JURIS-
DICTION.

It js difficult to rationalize spreads exceeding 100 percent between reasonable
minimum and maximum rates. Carriers are privileged to exercise their
managerial diseretion within reasonable limits, but to sanction a zone of
reasonableness of so broad a seope would nullify all attempts at regulation.
Westbound Intercoastal Carload and Less-Carload- Rates, 180 (187).

Reductions to meet competition are proper if they do not result in unremuner-
ative or unlawful rates or go beyond the limits of competition which rest
within the mansagerial discretion of the carrier. Westbound Intercoastal
Alcoholie Liquor Carload Rates, 198 (204).

Consideration must be given to the interests of respondents, who in their
managerial wisdom have seen fit to discontinue service. ¥pon considera-
tion of the conflicting interests, the difference in volume of movement, and
other dissimilarities in transportation conditions reviewed, concluded that
respondents’ proposed cancellation of intercoastal service will not result
in undue preference and prejudice, Intercoastal Canceilations and
Restrictions, 397 (401).

Langview interests admit that they do not have sufficient general cargo to en-
title them to service of all intercoastal respondents, but maintain that
there is sufficient tonnage to justily service by a few of the lines. Estab-
lishment of rates and service is a question in the first instance for the
managerial discretion of respondents. On this record the proposed mini-
mum tonpage requirement at Longview has been justified. Id. (402).

MARKET PRICE. See VALUE or COMMODITY.

MAXIMUM RATES. See INTErcoASTAL SHIPPING AcT, 1933; JURISDICTION;
SuIPPING AcT, 1916.

MERCIIANT MARINE ACTS. See also Jurispicrion; KnowLEDGE; PoLicy;
ItecuraTions; SupsipY ConNTracTS,

Appropriate rules and regulations prescribed under authority of section 19
of the Merchant Marine Act, 1920, regarding respondents’ practices of
underquoting coffee rates of other carriers primarily engaged in trade from
East Coast of South America to West Coast of United States. Tariffs
required to be filed, Rates, Charges and Practices of Yamashita and
0. 8. K, 14 (21),
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MERCHANT MARINE ACTS—Continued

The only testimony in respect of the alleged violation of section 205 of the
Merchant Marine Act, 1936, consists of statements to the effect that the
conference is preventing or atiempting to prevent certain members from
serving Stockton at the same rates charged at the nearest port already
served by the latter. Such statements are denied by defendants and are not
supported by convincing evidence, The conference agreement contains
no provision which would prevent, or which authorizes the conference to
prevent, any carrier from serving Stockton or any other port which it desires
to serve, and the conference has authorized individual carriers to establish
rates from Stockton and other non-terminal ports which they desire to
serve, subject to the condition that such rates must not be lower than
those in effect from terminal ports. The record does not establish a viola-
tion of section 205. Sun-Maid Raisin Growers Assoc. v. Blue Star Line,
31 (38).

Protestant claims that if the proposed rates become applicable there will be
a decrease in its traffic and that, notwithstanding alleged unsatisfactory
operating results from present rates, it will be compelled to meet the com-
petition by rate reductions or discontinue Charleston 23 a port of esil
The Cominission’s obligation under title I of the Merchant Marine Aect,
1936, in respect to the maintenance of an American merchant marine will
not permit disregard of the public interest generally in respect to trans-
portation advantage via inland routes made available by congressional
appropriations. With proper safeguards within existing law, economie
influences should permit the use of sll available transportation routes
between all points or ports. North Carolina Line—Rates to and from
Charleston, 83 (87).

To contend that the Commission can prevent a bona-fide earrier from entering
& trade because of lack of prospective traflic presupposes a power which is
not conferred by the shipping acts. Nor can such affirmative authority
be derived solely from the declarations of the various shipping statutes
that it is the policy of the United States to foster the development and
encourage the maintenance of an adequate merchant marine, Class Rates
Between North Atlantic Ports, 188 (190).

Since issuance of the examiner’s report conditions in the trade have materially
changed a3 a result of the European war. Recommended regulations under
authority of section 19 of Merchant Marine Act, 1920 will not, therefore,
be promulgated. Proceeding discontinued. Cargo to Adriatie, 342
(318).

Grays ITarbor, Wash., comes within the purview of section 205 of Merchant
Marine Act, 1936. The question raised by complainant’s allegation of
defendants’ violation of that section affects not only other members of the
Pacific Westbound Conference, but members of other conferences serving
United States ports. The question is so far-reaching that it should not be
determined on a record to which other interested carriers are not parties,
Moreover, findings make it unnecessary to consider the question in dis-
posing of the case. Grays Ilarbor ». Klaveness, 366 (370).

Under section 8 of the Merchant Marine Act, 1920, the Commission is re-
quired to recognize territorial regions and zones tributary to ports, and
should there exist rates to seaboard which, among other things, do not
recognize the natural direction of the flow of traffic, recommendations may
he made to the Interstate Commerce Commission for such action as it
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MERCHANT MARINE ACTS—Continued
deems necessary. The contention has been made that this section 8 has
no relation to rate regulatory provisions of the Bhipping Act, 1916. But
to wholly ignore basic policies of Congress would be unwarranted. Mobile
v. DBaltimore-Insular, 474 (486, 487).

In not filing with the Commission as required, rates, charges, rules, and
regulations for and in connection with transportation of property from New
York to Havana, respondent found to have knowingly and willfully vio-
lated the Commission’s rules and regulations prescribed in Section 19
Investigation, 1935, 1 U. 8. 8. B. B. 470. Rates of Garcia, 615 (619).

Common carriers by water in foreign commerce are under the obligation of
informing themselves of the rules and regulations prescribed in Bection
19 Investigation, 1935, 1 U. 8. 8. B. B. 470, and they ehould understand
that they are expected to comply therewith without being notified individ-
ually of their requirements. Rates ete. of American Frult & 8. 8. Co,,
Ine., 706 (708).

Respondent failed unwittingly to follow correct tariff interpretation. It
did not knowingly and willfully violate the rules and regulations prescribed
in Section 19 Investigation, 1935, 1 U. S. 8. B. B, 470, and the penalty
provisions of section 806 (d) of the Merchant Marine Act, 1936, as amended
should not be invoked against it, Id. (708).

MINIMUM RATES. See alse CoNTrRACT RaTEs; INTERCOASTAL SHIPPING
Act, 1933; JurispicTION; REASONABLENESS.

Congress found that the interests of carriers and the shipping public con-
cerned with intercoastal trade would best be served by rate stability, which,
in turn, could best be secured by giving the Commission power to fix
maximum and minimum rates. Congress therefore granted such power by
amendment of June 23, 1938, to the Intercoastal Shipping Act, 1933.
Intercoastal Rate Structure, 285 (300},

There is a continuing threat that competition, unrestrained by minimum
rates, will tend to bring the intercoastal rates to unremunerative levels.
This would be prevented by the preseription of minimum rates. Id. (301).

The A lines urge prescription of & uniform rate level not lower than B line
rates for all, They maintain that differences in speed and frequency of
service do not justify requiring different minimum rates for different lines
unless such differences in services are measurable in differences in charges
which shippers will pay and reflect corresponding differences in serviee
costs to the lines. They contend that one minimum rate level would insure
greater rate stability than more than one and thatb differentials in favor
of inferior services encourage inferiority. Shepard rate level and proposed
reductions under suspension found unreasonably low. D line rates pre-
scribed as minimum. Id. (300, 302, 303).

MINIMUM WEIGHTS. 8ee also PREFERENCE AND PREIUDICE; QUANTITY;
REASONABLENESS; VOLUME.

Only one competitor is in a position to contract with Coastwise Line on the
same basis as Crown-Zellerbach, The same principle should apply in this
case as in 1 U. 8. 8. B. B. 349, 351, where our predecessor eaid that rates
based on & minimum weight so large a3 te be available only to one shipper
are not in consonance with section 16, which forbids subject carriers to
make or give any undue or unreasonable preference or advantage to any
particular person or description of traffic in any respect whatsoever. Agree-
ments 6210, Ete., 166 (1703,
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MINIMUM WEIGHTS—Continued

Minimum-tonnage restriction found justified except as to Richmond, Calif.

Intercoastal Cancellations and Restrictions, 397 (403).
MISQUOTATION OF RATES. '

It is well settled that misquotation of an applicable rate by & carrier affords
no basis for a finding that the rate is unressonable or for an award of repara-
tion. TUnited Bottle Supply Co. v. Shepard, 340 (351).

MISSISSIPPI VALLEY BARGE LINE COMFPANY. See CoMMON CARRIERS,
MIXED SHIPMENTS. Sec also PREFERENCE AND PREJUDICE.

To meet rail competition, intercoastal conferenece lines originally followed
the railroad practice of providing mixed carload rules. Later, their mixing
provisions were modified to meet certain departures from the standard
mixing rules published by non-conference carrier Calmar in order to be
competitive with Calmar on certain traffic. Present exceptions to the
general mixing provisions in individual rate items are numerous. Inter-
coastal Rates Structure, 285 (291).

As long as there are railroad mixing rules it is clear that intercoastal re-
spondents must of necessity maintain fair competitive mixing rules, and as
the rail rules change it is axiomatie that intercoastal rules must foilow
suit. Id. (307).

What is needed is & uniform mixing rule applicable over all intercoastal car-
riers, with exceptions to meet the general needs of the shipping pubiic.
Use of mixing provisions as an instrument of competitive bargaining
between the lines doeg violence to intelligent rate making, opens the door
for wide variations of prejudice and preference, and deprives carriers of
needed revenue from less-carload shipments. 1d. (308).

In railroad transportation the usual rule governing mixed carloads is that
the entire shipment shall be subject to the highest rate and highest mini-
mum weight applicable to straight carloads of any article in the mixture.
This ruie was followed in 1 U, 8. M. C. 719. Intercoastal Rate Struecture,
506 (509).

Any liberalization of mixing provisions constitutes a lowering of freight
rates on the commodities affected. Respondents’ rates and mixing provi-
sions are predicated upon railroad eompetition. This record affords no
reason why respondents should provide any more mixtures than are
necessary to meet actual competition. Generally speaking, any broader or
more liberal mixtures cause an unrcasonable and unnecessary loss of
revenue. Id. (511).

Interconstal respondents’ rules, regulations and practices with respect to
mixed carload shipments found unreassonable, without prejudice to estab-
lishment of rules, regulations and practices which are not more liberal
than those maintained by transcontinental rail and water-rail lines. Id.
{511).

MONOPOLY. &8e¢e also AcreeMENTS UnpDER Sectron 13; CoNtracT RRATES;
CoNTRACTS WITH SHIPPERS; SERVICE,

Defendants contend that complainant is not entitled to membership in the
conference unless it can show that its participation in the trade would be
in the public interest. Commission urged to consider, as determining
factor, whether the trade is adequately tonnaged. DBut this factor cannot
be controlling for the reason that if adequacy of existing service is to
prevent new lines from engaging in the trade, carriers already in the service
could perpetuate their monopoly by the simple and expedient method of
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MONOPOLY—Continued
continuing to maintain adequate service. Waterman v, Bernstein, 238
(243).

The Shipping Act, 19186, does not recognize that monopoly is desirable in water
traneportation. While under certain circumstances apgreements which
would otherwise violate the antitrust Iaws will be given legal clearance,
it does not follow that such agreements must be approved or are desirable
in all cases., Dollar-Matson Agreements, 387 (394).

Even if the trade were adequately tonnaged “this factor cannot be controlling,
for the reason that if adequacy of existing service is to prevent new lines
from engaging in the trade, carriers already in the service could perpetuate
their monopoly by the simple and expedient method of continuing to main-
tain adequate service.” 2 U. 8. M, C, 238, 243; 2 U. 8. M. C. 321, 330.
Olsen v. Blue Star, 529 (532).

Defendants contend that, since complainant has transported no coffee he is
not regularly engaged in the coffee-carrying trade covered by the conference
agreement and, therefore, not entitled to conference membership. Thus
they endeavor to impose a requirement which they themselves by mono-
polizing the trade make impossible to fulfill. Complainant has announced
his service, published salling schedules, solicited coffee shipments, and
carried cargo obtainable. This is sufficient. Id. (532).

MOOT CASES.

Issues as to Iawfulness of refusal by defendants to admit complainant to
conference memberships and of defendants’ exclusive patronage contract
rate system are rendered moot by defendants’ dissolution of the conference
and abolition of their contract rate system. Ierr v. Isthmian, 93 (94).

Complainant seeks an order disapproving the conference agreement and the
exclusive patronage contract rate system and practices thereunder unless
within a fixed reasonable time defendants admit it to full and equal con-
ference membership. Withdrawal by two defendants in accordance with
the terms of the agreement and the consequent dissolution of the conference
effect the alternative relief requested by complainant, and the issues are,
therefore, moot. Complaint dismissed, Kerr v. Hansa, 206 (207).

After the rehearing, the two vessels employed by complainants in the trade
were recalled to Sweden. The issues presented, therefore, were rendered
moot. Complaints dismissed without prejudice to complainants’ right to
petition for reopening or to file new complaint if and when they reenter
the trade. Hind, Rolph & Co. v. French Line, 280 (251).

Subsequent to the hearing Denmark was invaded by Germany, thereby sub-
jecting complainant’s ships (Danish) to the possibility of being seized as
prize, and complainant ceased operations, All parties have agreed to
entry of order dismissing the proceeding as moot, without prejudice to
complainant's right to petition for reopening in the event that it is in posi-
tion later to operate in the trade. Rederiet Qcean v, Yamashita, 335
(336).

Bince issuance of the examiner’s report conditions have materially changed as
a result of the European war. The issues have become moot. Recom-
mended regulations under section 19 of the Merchant Marine Act, 1020,
therefore, not promulgated. Proceeding discontinued. Cargo to Adri-
atic, 342 (348).
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N. 0. 5. RATES, See also CoMMopITY RATES.

Ordinarily, N. O. 8. rates are among the highest in the tariff, and there i3
nothing of record to justify the fact that the specific commodity rate here
assailed is on a higher level. Xress v. Baltimore Mail, 450 (452).

Increases in rates on commodities formerly transported at the rate on Freight
N. 0. 8., to the extent that they exceed increases applicable on trafiic re-
maining within that classification, found not justified. Alaskan Rates,
558 (576).

NOTICE. 8ece also AGREEMENTS UNDER SecTronw 15; DiscRIMINATION; Em-
BARGOES; JURISDICTION; OrricraL Norice; Oreer PERsons; REASONABLE-
KESS; TARIFFS.

Carriers in foreign commerce between ports on East Coast of South America
and U, 8. Pacific coast ports required to file schedules of rates and charges
containing all rules and regulations which in any wise change, affect, or
determine any part or the aggregate of the rates and charges. Schedules
to be filed within 30 days from date such schedule, change, modification, or
cancellation becomes effective. Rates, Charges and Practices of Yama-~
shita and 0. 8. K., 14 (21).

The failure of a public utility to publish and post a tariff of rates is indefensible,
The failure to give adequate notice of rate changes is unjust and unreason-
able to the shipping public. To relieve the terminal operator of the duty
to give publicity to his charges for services performed by him in place of
the carrier would defeat the purposes of the act. The power conferred to
brescribe reasenable regulations and practices in conneetion with the han-
dling and delivering of property, whether by carriers or terininal operators,
and to prevent undue preference and prejudice in connection therewith is
broad enough to prevent the defeat of the purpose of the act by any such
device or situation. Lumber Through Panama Canal, 143 (149).

Commission refrained from prescribing for terminal operators a detailed
system of rules and regulations governing the publication of their tariffs,
but suggested self-regulation through the medium of section 15 agreements.
Such agreements should embody, among other things, publication and
posting of tariffs of charges, rules, and regulations, and provision for 30
days’ notice for changes therein, Id. {150).

While the provisions of section 2 of the Intercoastal Shipping Act, 1933, do
not specifically require that schedules on file thereunder shall be cancelled
upon withdrawal of service, they clearly contemplate that such schedules
shall serve notice to the Commission and the public of the services main-
tained and the charges therefor. It follows that maintenance by eommon
carriers of schedules of rates for services they do not perform cannot be
justified. Bince no changes in rates duly filed may be made on less than
30 days’ notice, except by special permission of the Commission, with-
drawal of service without the filing of schedules with statutory notice
cancelling the rates therefor is an unreasonable practice. IRespondent
ghould file schedules cancelling its rates for the services to be withdrawn
upon statutory notice or upon such notice as may be authorized. Em-
bargo, North Atlantic and Gulf, 464 (465).

Reasonable notice of rate changes is not always accorded by San Francisco,
Oukland, and Stockton Terminal respondents. The privately owned termi-
nals are required under State law to file on 30 days’ notice, The terminals
at ports on Puget Sound, the Columbia River, and at Portland, Oregon, give
30 days’ notice of tariff changes. The conclusion is warranted that failure
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NOTICE—Continued
of respondents to give adequate notice of tariff changes is an unreasonable
practice. Practices of San Francisco Bay Terminals, 588 (594, 595).

OFFICIAL NOTICE.

The Commission may take official notice of its general report ta Director of
War Mobilization and Reconversion dated November 26, 1946. In-
creased Rates From, To, and Within Alaska, 807 (809;.

ON-CARRIAGE. See alse ApsorprrioNs; THRoUGH RoUTES aND RaTES.

Defendant’s tariff provides that rate changes are effective as of the date of
dock receipt. On that date, the tariff provided that shipments to Szn
Diego would be transported either direct by defendant or by McCormick
beyond Los Angeles. Regardless of the effect of the discontinuance of
MeCormick’s service, the obligation remained upon defendant to make
delivery direct ag provided in its tariff. Atlantic Syrup Refining Co. 1.
Luckenbach, 521 (522).

OPERATING-DIFFERENTIAL SUBSIDY. See ComvoN CaRRIERS; JURIS-
picTioN; SUBSIDY CONTRACTS,

OPPOSITE DIRECTIONS.

The southbound rate on oxygen and acetylene cylinders is 55 cents, although
g mesasurement rate of 21 cents is also published. Measurement rate
northbound is 18 cents, which produces less revenue than the gouthbound
rate. There iz no weight rate northbound. Volume of movement and
other factors are not shown to be materially different in respect to the two
movements. The southbound rates are unduly prejudicial, and the prac-
tice of applying a weight rate southbound and & cubic-foot rate on the same
commodity northbound as the only rate is unjust and unreasonable. Puerto
Rican Rates, 117 (121).

ORAL ARGUMENT. Se¢ IlEARING.

OTHER PERSONS. See also AcrEEMENTS UNpEr SEcTION 15; CoONTRACT
RaTEs; FORWARDERS AND Forwamping; Free TrMe; JurispicTron; PRAc-
T1cES; PREFERENCE AND PREJUDICE; SHIPPING AcT, 1916; TARIFFs; WHARFAGE.

Jurisdiction over terminals operated by individuals, private companies, rail-
road companies, municipalities, and States is conferred upon Commission
by section 1 of the Shipping Act, 1916. Lumber Through Panama Canal,
143 (148).

The power conferred to prescribe reasonable regulations and practices in
connection with the handling and delivering of property, whether by car-
riers or terminal operators, and to prevent undue preference and prejudice
in connection therewith is broad enough to prevent the defeat of the pur-
pose of the act by failure of a public utility to publish and post & tariff of
rates or give adeguate notice of rate changes. 1d. (149).

Commonwesalth of Massachuseits, so far as it engages in activities of an
““gther person” as defined by the Shipping Act, is subject to that sact.
Wharfage Charges, Boston, 245 (247).

Railroad respondents, in revising and applying the scale of wharfage rates on
import and export traflic concerned, clearly establish the existence of a
cooperative working arrangement ag described in section 15. They will be
expected to comply immediately with the provisions of that section. Id.
(247).

It is an unreasonable practice to increase wharfage charges on short notice
and for terminal operators to maintain rates and charges for wharfage
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OTHER PERSONS—Continued
without furnishing shippers copies of the tariff containing such charges.
I1d. (250}.

Under one agreement New Haven R. R. agrees to make its Boston rates apply
to and from Commonwealth Piers, to make no additional charge to shippers
or consignesa for wharfage, and to pay Commonweslth piers & wharfage
charge. The other agreement is between Piers Operating Company and
New Haven R&. R, the fortner agreeing to maintain the wharf premises
and the railroad agreeing to pay it 10 cents per ton on freight received
ex vessel or delivered at said premises for movements by vessel. These are
operating agreements between the terminals and the railroad which are not
operating under said agreements as “‘other persons” as defined by section 1
and are not subject to section 15. Id. (250, 251).

International Ocean Express System, Ine., is a consolidator and forwarder
included within the term “other persons'™ as defined in the Shipping Act,
1916. Such persons are not required to file their rates and charges.
Alaskan Rates, 558 (582).

The Board of State Harbor Commissioners for S8an Francisco Harbor and
Board of Port Commissioners of the City of Oakland oppose the juriadiction
of the Commission on the ground that they are not “other persons” within
the definition contained in the Shipping Act, 1916. No sufficlent reason
is shown for a departure from 2 U. 8. M. C. 245, wherein, after considering
contentions aimilar to those advanced, it was ruled that the Commonwealth
of Massachusetts, insofar as it engages in the activities of “other persons'’;
ag defined in the Shipping Aect, 1916, is subject to that act. Practices of
Ban Francisco Bay Terminals, 588 (591, 592).

Reasonable notice of rate changes is not always accorded by San Francisco;
Oakland, and Stockton terminal respondents, The privately owned ter
minals are required under State law to file on 30 days' notice. Puget
Sound, Columbia River, and Portland, Oreg., terminals give 30 days’
notice of tariff changes. The conclusion is warranted that failure of
respondents named to give adequate notice of terminal ehanges is an un-
reasonable practice. Id. (595).

The record does not warrant & finding that the practice of Oakland and Stock-
ton of leasing or renting space in warehouses adjacent to their piers at rates
below their regular wharf storage rates iz unlawful. However, respondents
are admonished that any space rental device used for the purpose of unduly
discriminating between storers of cargo in water transportation is strictly
in violation of section 16 of the Shipping Act, 1916. Id. (608).

Respondent terminals, ineluding State and Municipal terminals, required to
file tariffs of rates and charges for the furnishing of wharfage, dock, ware-
house, or other terminal facilities in connection with a commen carrier
by water. Id. (609).

Defendant public lumber wharf performed its duties by allowing com-
plainant's truck to enter the yard, issuing loading slip, and carrying the
lumber from storage yard to hoist. Due to representations made to
complainant’s truck driver by an official of the truck driver’s union not
employed by defendant, complainant’s truck driver drove awszy without
placing complainant’s truck in a position to receive delivery. Defendant
did not refuse delivery of ecomplainant’s lumber, as alleged. Complsing
dismissed. Long Beach Lumber Co.». Consolidated Lumber Co., 611 (614),
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OTHER PERSONS—Continued

Respondent is a subject “other person' engaged in operating docks and other
terminal facilities in connection with common carriers by water. Its pool-
car business, however, is an independent private venture, separate and
apart from its terminal operations, and tariff charges in question are not
applicable to the traffic handled in such enterprise. G. C. Schaefer ».
Ecinal, 630 (633).

OTHER TRADES. See also CircuMsTANCES AND COXDITIONS; DIFFERENTIALS;
Distance; EvipeEnce; PREFERENCE AND PREJUDICE; RATE AND CoMMODITY
CoMPARISONS; ILEABONABLENESS; YWHARFAGE.

The existence of rates to or from foreign ports, whether higher or lower than
rates of respondents to or from Puerto Rico, is of little probative value.
Pucrto Rican Rates, 117 (124).

Culf lines contend that on sleoholie liquors from inland points they are
entitled to & differential under the Atlantic lines because they are faced
with different competitive conditions, offer & different serviee, and the
traffic necessitates consideration of preterminal movement and rafes.
Further, that the differential is necessary for proper maintenance of their
business, and that parity of port-to-port rates is impracticable because a
differential has existed between the two groups since 1933. Gulf respond-
ents’ rate of $1.31 justified. Atlantic respondents’ rate of $1.41 justified.
Westbound Intercoastal Alcoholic Liquor Carload Rates, 198 (200, 204).

In assajling the reasonableness of defendant’s rate of $1.54) per 100 pounds
for transportation of liquors from Bailtimore to Pacific Coast, complainant
refers to a rate on this commodity of $18 per ton (weight or measurement
basis} from Atlantic coast ports to Honolulu. The rate to Honolulu is
asscssed on a measurement basis which yields $27 per ton, the equivalent
of $1.35 per 100 pounds. No showing is made as to cownparability of
transportation conditions affecting the compared serviees. Tlate assailed
not shown to be unreasonable, Seagram v. Flood, 208 (209).

Hates in other trades, even though comparable in some respects, have little
probative value when the lawfulness of an entire rate system is in issue,
The value of comparisons is seriously impaired by the absence of a con-
vincing showing that the traffic and other conditions surrounding the
traffic are comparable. Rates of Inter-Island Bteam Navigation Company,
253 (266),

Complainant points to other trades wherein there is rate parity to New
Orleans and other United States porte on green coffee via direct or trans-
shipment routes. Contention is made that a similar practice should prevail
in the instant trade. But defendants do not operate in such other trades
and no inconsistency of practice can be aftributed to them. Also, the
required similarity of transportation conditions in the compared trades
has not been shown. Green Coffee Assoc. v. Seas Shipping Co., 352 (356}.

QUT-OF-POCKET COST.

Respondent made no study to determine whether its proposed reduced rate
would be compensatory. It admits that the rate would not in all instances
pay out-of-pocket costs. Suspended schedule found not justified. Pacific
Coastwise Carrier Investigation, 191 (196).

OVERCHARGES. 8ee also TARIFFS.

Complainant’s contention is that the shipmepts were overcharged since the
canes in question were parade canes to be used for amuserment, and should
be rated as toys. There is no evidence that any manufacturer or shipper
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OVERCHARGES—Continued
of parade canes has ever classified them as toys, An established rule of
tariff interpretation is that terms must be taken in the sense in which they
are generally understood and accepted commercially. Rate on canes was
applicable. Complaint dismissed. Acme Novelty Co. v. Am. Hawalian,
412 (413).

No evidence was offered to support the allegation of nnreasonableness, ¢com-
plainant relying solely on establishing overcharges. Rate charged no}
shown to have been inapplicable. Complaint dismissed. Assoe. Tel,
Co. v, Luckenbach, 512 (512-514).

Defendant’s tariff rule provides that any claim for overcharge must be filed
within 1 year from payment of freight. Section 22 of the SBhipping Act,
19016, provides for payment of reparation if complaint is filed within 2
years after cause of action acerued. It follows that recovery in the instant
case i3 not barred. Overcharges should be refunded, Flomb Tool Co.
v. Am. IHawaiian, 523 (524).

In order to avoid unlawful diseriminations, carriers are under an obligation
to apply their charges carefully in accordance with their established rates.
The practice of compromising claims in & manner which ignores the rates
which are applicable must be condemned. Remis v. Moore-MceCormack
et al.,, 687 (691).

OVERTONNAGE. See AGREEMENTS UNDER BECTION 15; SERVICE.
PANAMA CANAL ZONE. S8e¢ Canan Zoxs.
PAPER RATES.

Two shipments of animal or marine oil spent catalyst were the only ones that
moved over any of the intercoastal lines between January 1, 1936, and
July 15,1938, and during this period there were no shipments of vegetable
oil spent catalyst. DBeing a mere paper rate, competitively depressed, its
value from a comparative standpoint is negligible. Wypenn Cil Co. v.
Luckenbach, 1 (2).

PARTIES. &ee also AGrEEMENTS UNDER SECTION 15,

Respondents contend that no action may be taken affecting the conference
contracts because not all parties to the eontracts are in the proceeding.
The hearing was held after due publie notice, and under the rules of pro-
cedure any party to a contract eould have bepome a party to the proceeding
by entering an appearance. Though no shipper appeared in support of
the contracts, none has complained that it was deprived of an opportunity
to be heard, Furthermore, all parties to the contracts are presumed to
have contracted with the knowledge that their agreements were subject
to the regulatory powers of the Commission, Contract Routing Restrie-
tions, 220 (226).

Complaint for failure to admit to conference must be in name of earrier and
not agent. Hind, Rolph & Co. v. French Line, 280 (281).

Conference provision regarding admission to membership by any person,
firm, or corporation engaged in ‘‘operating vessels” necessarily means
operation by a common-carrier principal. Consequently, no further con-
sideration will be given to application by complainant as agent for its
principal. Cosmopolitan ». Black Diamond, 321 (326).

The question of defendants’ violation of section 205 of the Merchant Marine
Act, 1936, is so far-reaching that it should not be determined on a record
to which other interested earriers are not parties. Moreover, findings
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PARTIES—Continued
make it unnecessary to consider the question in disposing of the case.
Grays Harbor v. Klaveness, 366 (370).

Motion by one party to tariff containing assailed rate to dismiss complaint
on the ground that none of shipments moved ovér its line, denied because
rates for the future are in issue. Kress v, Baltimore Mail, 450.

The City of Mobile and Mobile Chamber of Commerce, organizations created
under state authority, are persons as defined by section 1 of the Shipping
Act. Such organizations are proper complainants under section 22.
The Department of Btate Docks and Terminals is also a proper complain-
ant. Mobile ». Baltimore-Insular, 474 (478).

Matson named ss participating carrier in tarif M. C. Nos. 1 and 2. Bus-
pension of M. C. No. 2 automatically reinstated M. C. No, 1, supplement
of which eanceled Matson as a participating carrier, and Matson revoked
its concurrence therein by notice. Upon effectiveness of M. C. No. 2,
Matson should be eliminated as a participating carrier, Teinstatement
of M. C. No. 2 would not revive its participation therein, and the proceed-
ing, therefore, as to it, should be dismissed. Increased Rates—Inter-
Island Steam Navigation Co., Ltd., 800 (§01).

PENALTIES. See ConTRaACT RATES; MERCHANT MARINE AcTs; RETALIATION.
PETITIONS. See INTERVENTIONS.
PICK-UP AND DELIVERY.

When the carrier does not perform the service, an allowance of 5 cents is
made only on less-carload and any-quantity shipments picked up and
delivered within corporate limits. The extension of service beyond
terminals located at shipside may not be required of common carriers, but
when voluntarily established it must be on a basis of equality to all.
North Carolina Line—Rates to and from Charleston, 83 (87, 88).

Respondent will perform harbor pick-up and delivery (so-called lighterage)
on carload traffic at Charleston, and at Baltimore when the rate is 17
cents or more. 1t states that such service can be performed at less cost
than would accrue in handling traffic through its own terminal. There
are few, if any, earload rates less than 17 cents. No reason, therefore,
exista for the rate Hmitation. Ordinarily, carriers apply reasonable quan-
tity restrictions as conditions precedent to the shifting of their vessels.
Id. (88).

PLACES.

Respondents’ tariff provides vessels will load at carriers’ terminals or docks
or at any terminal or dock designated by the carrier within the limits of
the port being served. The statute, however, requires that schedules
plainly show the “places between which freight will be carried.”” The
word “‘places” does not mean merely “‘ports’, but specific terminals at,
ports. The list of ports in respondents’ sehedules requires amendment to
ghow such data. Puerto Rican Rates, 117 (129).

POLICY. See also AcreeMENTs UnNDER SEcTioN 15; Fraup; JURISDICTION;
MEercuanT MARINE AcTs.

The Shipping Act, 1516, Merchant Marine Act, 1920, and Merchant Marine
Act 1936, declare the policy of the United States through the Commissior
to foster the development and encourage the maintenance of a merchant
marine. These mandates are to do whatever may be necessary to develop
and encourage the maintenance of such a merchant marine. These acts
were designed for practical ends, and objects sought to be obtained must
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POLICY—Continued
be considered in the interpretation of the powers granted and in the admin-
istration of such acts. Intercoastal Rate Structure, 285 (299, 300).

A port and its transportation services are indissolubly linked together, are
interdependent, and a practice harmful to one injures the other. Therefore,
the diversion of tratfic from the port and the consequent erippling of essen-
tial carrier services there constitute undue prejudice and unjust diserimina~
tion against the port. This view is in complete harmony with the declared
policy of the shipping acts, namely, to further the development and main-
tenanee of an adequate merchant marine. DBesumont v. Seatrain, 500
(504). TReversed in part on further hearing, 699.

POOL CARSB. See OtHER PERsons.
PORT EQUALIZATION. See also ApsorpTionNs; EQuaLIzaTION; PREFERENCE
AND PrEJUDICE; RoOvuTEs; TARIFFS.

Inclusion of any provision in a tariff which makes the amount of the rate
depend upon the tariff of some other carrier not filed with the Commission
is violative of section 2 of the Intercoastal Act. Puerto Rican Rates, 117
(131).

The purpose of intercoastal respondents’ port equalization is to offset rail
Atlantie port differentials, thus equalizing the total charges for transpor-
tation of seiected commodities from interior points through Baltimore,
Philadelphia, and New York, to the Pacific coast. Port equalization is &
source of discord among respondents and kas long been used by {hem as
a bargaining factor, some adopting the system merely to be competitive
with others, Intercoastal Rate Structure, 285 (291).

Respondents’ port equalization system does not bear an exact relationship
to the rail differentials. Its application is limited to & few commodities,
ignores Boston and Albany, and apparently has extended the eastern
boundary beyond rail differential territory. Calmar applies its equaliza-
tion on all freight regardless of whether it moves by rail, and has extended
its western differential boundary beyond the rail territory. This situa-
tion appears to be the result of competitive bids for certain traffic rather
than a careful attempt at port equalization. Id. (303).

From the tariff it appears the present port equalization rates are primarily
designed by the various intercoastal respondents to entice a larger share
of the business away from their competitors. The question is not the
lawfulness of port equalization as a rate-making principle, but whether
the present port-equalization rates are reasonable. The present rates are
ambiguous in their application and may be unjustly discriminatory as
between commodities and localities. To this extent, they further confase
&n already complicated competitive struggle and should be declared un-
reasonable. Equalization rules found unreasonable, without prejudice to
establishment of reasonable rules designed only to equalize rates where
necessary in view of the applicable rail rates ta the ports. Id. (306, 307).

Port equalization prevails in some offshore trades, but it is not generally
practiced by ocean carriers. Mobile », Ballimore-Insular, 474 (479).

Puerto Rican interests urge that continuance of equalization not only is
desirable, but necessary, in order that the delivered cost of merchandise
might be the same to all, thus permitting a consignee to compets with
others in the same business. FEven with equalization, the suggested result
could not be achieved. Al purchasers do not patronize the same manys
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PORT EQUALIZATION—Continued
facturer, and the combination of inland-ocean rates is different for each
origin. Id. (485).

The lawfulpess of port equalization under a particuler tari¥ rule is presented
here. In the case cited (2 U. 8. M. C. 285} the practice was more limited
in geope than in this case, and the shrinkage in local rate in no instance
amounted to 30 percent as here. A further important distinction Is that
in the Puerto Rican trade there is no actual competition with transeconti-
nenta! and joint rail-water routes from inland points. Defendants’ rule
and tariff also are designed to permit each of them to entice a larger share
of business from its competitor. If there was justification to find the
equalization rates in intercoastal trade unreasonable, greater justification
for a similar finding exists in this instance. Id. (485, 486).

Complainant contends that since port-equalization provisions allowed maxi-
mum deductions of 3¢ percent from the rates on mixed feed and beet pulp
to Puerto Rico the rates must have been unreasonably high to permit
such deductions. Rates not shown to be unreasonable. Larrowe v, Bal-
timore-Insular, 549 (552).

Provisions in conference agreement that members may transship and meet
the tariff rates and charges applying by direct steamer, unless otherwise
unanimously agreed by regular members entitled to vote, but in no event
charge less than direct steamer, involving absorption of such charges as
under rail, motor vehicle, or coastwise water rates, not shown to be un-
lawful, but, since discretion rests with respondents to accord or deny
equalization, they must apply the rule so as to preserve the equality of
treatment of shippers and ports required by sections 15, 16, and 17 of the
Shipping Act, 1916, as amended. Pacific Westbound Conference Agree-
ment, 775 (779, 780, 783).

PORTHS. See alse CrroumsTancEs AND CoNprrions; GECORAPHICAL ADVAN-
TAGES AND DISADVANTAGES; PorRT EqQuatizaTioN; PREFERENCE ANp PrEISU-
DICE.

With respect to traffic moving by rail en route to destinations beyond sea-
board, ports are neither origins of the traffic nor shipping, producing, or
consuming areas affected by the rates; they are merely transshipping
points. As to water transportation, a port also is a transshipping point,
but it is something more. It is an area affected by the port-to-port rates
established by the carrier. It is also & place at which, either actually or
constructively, the contract of affreightment is executed, Therefore, a
port becomes for the water movement a point of origin, and under T. &
P.o. U. 8., 289 U. 8, 627, is within the term “locality’’ even though ship-
ments have received prior rail transportation under an independent
cantract. Mohile #. Baltimore-Insular, 474 (478).

Motlon for dismissal of complaint on ground that a port is not susceptible
to undue prejudice is denied upon the basis of 2 U, 8, M. C. 474 Beau-
mont ». Seatrain 500 (501). On further hearing, reversed on other
grounds. Beaumon} e. Seatrain, 699.

We do not hold that the equalization practice in question results in undue
prejudice to the carrier in the legal sense. Ilowever, a port and its trans-
portation services are indissolubly linked together, are interdependent,
and & practice harmful to one injures the other. Therefore, the diversion
of traffic from the port and the econsequent crippling of essential carrier
gervices there constitute undue prejudice and unjust diserimination against
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PORTS—Continued
the port. Beaumont v Scatrain, 500 (504). On further hearing, reversed
in part. Beaumont v, Seatrain, 699.
PORT-TO-PORT. Se¢e Hicr Seas anp GreaT Lagres; Recuvrar RoutEs.
PRACTICES. 8ee also Asorprrons; ComreriTioN; ConTRACT RaTEs; DE-
LIvERY; OProstTE DIRECTIONS; PREFERENCE AND PREJUDICE; RECULATIONS;
SERVICE; STABILITY OF RATES AND SERVICES; STORAGE; TARIFFS; WHARFAGE.

There is no foundation for defendant’s argument that the provisions of
section 18 do not empower the Commission to eondemn or prescribe the
amount of a storage charge or rate and that it may only act and pass
upon the lawfulness of regulations and practices relating to the storage
of property. Arthurv. A, H. 8. 8. Co., 6 (12).

Respondents’ practices of underquoting coffee rates of other carriers pri-
marily engaged in trade from East Coast South America to West Coast
of U. 8. create a special condition unfavorable to shipping in the foreign
trade. Corrective rules and regulations prescribed under section 19 of
Merchant Marine Act, 1920. Rates, Charges and Practices of Yama-
shita and O. 8. I{,, 14 (21).

Practice of conference under which unreasonable rates are permitted to
become effective because the conference members are unable to agrea
upon rates for the future, condemned. Pacifie Coast-River Plate-Brazil
Rates, 28 (30).

Nominal charges for storage have the effect of extending the period of free
time. They must, therefore, be deemed a constituent part of a practice
pertaining to the handling, storing, or delivering of property. The Com-
mission not only has the authority under section 17 to prescribe just and
reasonable regulations and practices, but also the power to order them
enforced. Any means or device tending to nullify or interfere with
the enforcement of such regulations and practices must be condemned,
Storage Charges Under Agreements 6205 and 8215, 48 (52, 53).

Failure of a public utility to publish and post a tariff of rates is indefensible.
The failure to give adequate notice of rate changes is unjust and unreason-
able to the shipping public because sudden rate changes often result in
unexpected losses to, and unjust diserimination against, the shipper or
consignee, This is a disruptive factor both in the transportation and
marketing of the commodity involved. The prime object of the Inter-
coastal Act is to insure the filing and posting of actual rates for intercoastal
transportation upon reasonable notice to the public. Delivery, when
accomplished by the carrier, is an integral part of such transportation.
When the independent terminal operator displaces the carrier and under-
takes the duty to deliver, Congress did not intend to relinquish or waive
its requirement for publicity of the charges made for this service by the
terminal operator. The power to prescribe reasonable regulations and
practices in connection with the handling and delivering of property,
whether by carriers or terminal operators, is broad enough to prevent the
defeat of the purpose of the act. Lumber Through Panama Canal, 143
(149).

Practice by respondent terminals in failing o meet the requirements of the
Intercoastal Act as to publieity of rates and adequate notice of rate changes
is unjust and unreasonable and is conducive to undue preference and preju-
dice. Respondents should publish and post tariffs containing their charges,
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PRACTICES—Continued

rules, and regulations, and should not make any changes therein except
upon 30 days’ notice. Id. (149, 150).

The practice of computing quantities shipped on the basis of gross measure-
ment rather than the net measurement of manufactured lumber is defended
on the grounds that lumber i3 bought and sold on such basis, that surfaced
lumber is more valuable and more susceptible to damage, requires greater
care in stowage and handling, and the use of the basis i3 a convenient means
of arriving at the higher rate which is justified by these considerations.
The practice is not shown to be unreasonable. Smith ». Matson, 172
(172, 177).

It is alleged that respondents’ practice with respect to assessment and collec-
tion of wharfage charges makes it impossible for a shipper or consignee to
determine in advance the exact charge he will be required to pay, since he
doed not know at what particular pier many vessels will dock. Considering
the actual movement of the traffic, the adverse effects attributed to the
practice are over-emphasized. There ia substantial uniformity of charges
on the import and export and on the intercoastal traffic concerned, and the
allegation of unreasonableness is not sustained. Wharfage Charges, Bos-
ton, 245 (249, 250).

It is an unreasonable practice to increase wharfage charges on short notice
and for terminal operators to maintain rates and charges for wharfage
without furnishing shippers copies of the tariff containing such charges,
(Id. (250).

Increase in the volume of a protestant’s shipments is not a justification of &
carrier’s practice. Pacific American Fisheries v. Am. Hawaiian, 270 (276).

Of five calls made by vessels of one respondent, the only cargo lifted by two
of such vessels was traffic transferred from Pier B, and practically all of
the cargoes of the other three vessels were similarly transferred. No .
inbound cargo was discharged by any of these five vessels, and they navi-
gated the customary route over Bellingham Bay past Pier B. Had the
tonnage involved been lifted at Pier B rather than at Municipal Dock, re-
spondent’s saving would have been approximately $1,457. Cost to con~
signors for transfer from Pier B to Municipal Dock was approximately
$1,700. Elimination of Pier B not justified. Id. (276, 277).

No competitive reason remains for respondents’ abnormal practice of making
free delivery of wool and mohair to warehouses within switching limits of
Boston. Elimination of the practice found justified. Warehouse Deliver-
ies, 331 (332).

There is nothing unlawful per se for a carrier to charge a rate different from
that of another, and the Commission has no authority to prevent rate
reduetions as such in foreign trade., But the practice of making rates lower
by a fixed percentage than those of other carriers is detrimental to United
States commerce. Cargo to Adriatic, 342 (345).

There is no doubt that the false billings of raw silk and other commodities are
merely diselosed instances of an habitual practice knowingly and willfully
engaged in by many shippers in the two trades concerned for the gain
aceruing to them and their consignees from the difference in transportation
charges and the resultant advantage over their competitors. Rates from
Japan to United States, 426 (433).

Since under section 2 of the Intercoastal Shipping Act, 1933, no changes in
rates duly filed may be made on less than 30 days’ notice, execept by special
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PRACTICES—Continued
permission, withdrawal of service without the filing of schedules with
statutory notice cancelling the rates therefor is an unreasonable practice.
Embargo, North Atlantic and Gulf, 464 (465).

Diversion through New York by means of “‘equalization” of traffie, which by
reason of a substantially more favorable geographical position is naturally

* tributary to South Atlantic or Gulf ports, is uneconomic and unnecessarily
wasteful of earrier revenue. Mobile v, Baltimore-Insular, 474 (481).

The use of a difference between an export rate to one port and a domestie
rate to another port, or between other unlike rates to different ports, as
& basis for reductions in port-to-port rates is, in the instant circumstances,
an unreasonable practice. Id. (481).

Practices under tariff rules, if otherwise objectionable, cannot be upheld
because of the length of time a practice has been observed, the fact that
shippers and consignees generally have become accustomed to it, and that
poerts and businesses have been built thereon,  Id. (484).

To permut continuation of unrestricted solicitation by carriers for business
through condonation of & practice whereby unfavorable inland rates are
overcome would wholly ignore the right of a port to traffic to which it may
be entitled by reason of its geographical location, Such right appears
fundamental under statutes designed to establish and maintaln ports.
1d. (486).

Rules, regulations, and practices with respect to mixed carload shipments
found unreasonsble, without prejudice to establishment of rules, regula-
tions, and practices which are not more liberal than those maintained by
transcontinental rail and water-rail lines. Intercoastal Rate Structure,
506 (511).

The evidence does not show that Eneinal used its purchasing power or that
of its affiliates in & coercive manner. Concluded that the allegation that
Encinal diverted cargo has not been sustained. Practiecs of San Francisco
Bay Terminals, 588 (594).

On freight billed to, but not delivered at, Encinal, the carriers pay toll and
service charges to Encinal as if the cargo had been delivered there. Car-
riers are said to be forced into this unususl practice by Encinal's use of the
purchasing power and controlled tonnage of its parent companies, The
collection of the charge, for which no service is performed, is not only in
violation of Encinal’s tariff, but is an unreasonable practice. Id. (593).

The justification given by Encinal of its practice of receiving information,
without the consignee's consent, as to the billing of shipments consigned
to another terminal, is not convincing. The giving and receiving of such
information was not necessary to insure proper delivery of freight, and,
even though it was not used to the prejudice of shippers or consignees, it
wag the kind of information which may be used to the detriment of a ship-
per or which may improperly disclose hisa business transactions to & competi-
tor. Receiving the information was a violation of section 20. Id. (594,
595).

PRECOOLING. 8ee Icing; ItieEGaL RaTes anp PracricEs; TARIFFs.

PREFERENCE AND PREJUDICE. See also ABSORPTIONS; AGREEMENTS
UnpEr SecTioN 15; BROKERS AND BROKERAGE; CHARTERS; CIRCUMSTANCES
anp Conorrrons; CLass Rates; Comreririon; CoNTRACT RATES; CONTRACTS
Wit Surrpers; Cosr oF Service; DELIVERY; DETRIMENT TO COMMERCE;
DiscriminarioN; Duan Common aND CONTRACT CARRIERS; EMBARGOES;

210.8.M.0C,



890

INDEX DIGEST

PREFERENCE AND PREJUDICE—Continued
Equarization; EviDENCE; Finpings 1N FormMeR Cases; Frer Time; GEo-
GRAPHICAL ADVANTACES AND DISADVANTAGES; GoVERNMENT; INJURY; INTEN-
TION; INTERCOASTAL SHIPPING AcCT, 1933; Issues; LoaniNg AND UNLOADING;
MiNivom WEerauts; Notice; OrrosiTe DirecTioNs; OTHER PERsons; Porrs;
Pracrices; Proor; QUANTITY; RaiL anp Ran-WaTer RaTEs; RATE aND
Commopity CoMmPaRISONS; RATE STRUCTURE; REGULATIONS; REPARATION;
BervicE; Smiprine Act, 1916; Space; SpeEciaL RATES; Storace; Tarirrs;
TarovcH RoUTES AND THROUGE ITATES; WHARFAGE.
In General:;

Discontinuance of service at four Puerto Rican ports unduly prejudicial
to such ports and to shippers using them; also to manufacturers in the
8t. Louis area of the United States and to eastern manufacturers.
Puerto Rican Rates, 117 (129).

Reduetion on lumber from Washington and Oregon to California from $6
per 1,000 fegt, any quantity, to $5, minimum 350,000 fcet, would clearly
effect undue preference to larger shippers and undue prejudice to
smaller shippers. Buspended schedules not justified. Pacific Coast-
wise Carrier Investigation, 191 (196, 197).

From a business standpoint it is only natural that respondent should give
preference to ite own hotel accomnmodations over those of its competi-
tors on & tour around the island. But this is not the kind of undue
preference that is ¢condemned by section 16. Respondent’s only duty
is to its patrons. And there is no complaint from any passenger of
undue preference or prejudice arising from respondent’s arrangements
for the tour. Rates of Inter-Island Steam Navigation Company,
253 (266, 267).

Discontinuance of rate parity New York-New Orleans on green coffee
from South and East Africa by charging $3 per ton higher to New
Orleans on that commodity transshipped at New York, not shown
to be unduly prejudicial or unjustly discriminatory. Green Cofice
Assoc. v. Seas Shipping Co., 352 (358).

The circumstances and conditions surrounding shipments of printing
paper from Portland, Seattle, and Tacoma are not substantially
different from those surrounding complainant's like shipments from
Grays Harbor. The disparity against Grays Harbor prevents the
movement of shipments through that port and is unduly prejudiecial
and unjustly discriminatory. Grays Harbor ». Klaveness, 366 (369).
Modified, 525.

Only preference and prejudice which is unjust and undue is prohibited.
The evidence must clearly demonstrate unlawfulness to sustain entry
of an order. Intercoastal Cancellations and Restrictions, 397 (400,
401).

Upon consideration of the conflicting interests, the difference in volume of
movement, and other dissimilarities in transportation conditions,
proposed cancellation of intercoastal service will not result in undue
preference and prejudice. Id. {401).

As respects respondent’s discontinuance of its entire service from the
Gulf to Puerto Rico, protestants offered no evidence of undue prejudice.
Suspension proceeding discontinued. Gulf-Puerto Rico Rates, 410
(4113, ’
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PREFERENCE AND PREJUDICE—Continued
In General—Continued

Shipments of the same commoditics as those falsely billed by some
shippers are accurately billed by other shippers, and the higher appli-
eable tariff transportation rates and charges are collected from the
latter. There results undue preference and undue prejudice between
personz and unjust discrimination. IRates from Japan to United
States, 426 (435, 437).

Contention that respondents’ system of mixtures by individual treat-
ment of specifie commodities is unduly prejudicial, unreasonably
preferential and disadvantageous as between persons, localities, or
descriptions of traffic is not without support. However, there is no
specific proof of suzch unlawfulness with respect to any particular
person, [ocality, or description of traffic, and the record, therefore, does
not support a finding of undue prejudice or preference. Intercoastal
Rate Structure, 506 (510,

So long as Railway Express Agency, Inc., remains a common carrier
under the Shipping Act, no preference or prejudice as between it and
International, herein found to be a consolidator and forwarder or
“other person,’”’ ean result from the contract. Alaskan Rates, 558
(582).

The application of the prohibitions against undue preference and unjust
discrimination does not depend upon whether a carrier intends to
violate the statute., The intention to charge one shipper the rate of
43 cents and the intention to charge the other shipper 51 cents is
sufficient. Tates of Gareia, 615 (618).

Practices:
Upon further hearing, finding in 1 U. 8. M. C. 661 that defendants’
» practice of charging rates on cargo from 3an Diego to Orient higher

by an arbitrary of $2.50 per ton than on like cargo from Los Angeles
Harbor was unduly prejudicial, reversed as to transshipping service,
but affirmed as to direct-call service, except that minimum for calls
increased from 500 to 800 tons. Ilarbor Com. of San Diego ». Am.
Mail Line, 23 (27).

At Commenwealth Piers the wharfage scale applics on all freight inter-
changed between vessel and pier, except on shipments which move by
rail to or from points more than approximately 40 miles distant from
Boston, This area was determined in 1928 by drawing an arbitrary
line around a zone then representing a reasonable distance for teaming
and trucking, There are companies within the 40-mile zone which
compete with eomnpanies located beyond that area whose shipments
by rail to and from Commonwealth Piers are not eharged wharfage.
This practice is unduly preferential and prejudicial in violation of
section 16. Wharfage Charges, Boston, 215 (250).

From some origins inland rates to New Orleans and Mchile are the same;
yvet defendant shrinks its rate only from New Orleans to squalize
rates via northern ports. Shippers are thereby deprived of their
choice of routes via New Orleans or Mobile, and Mobile is deprived of
an opportunity to compete. Such action is unduly prejudicial to
Mobile and unduly preferential of New Orleans. Mobile v, Baltimore-
Insular, 474 (480).
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PREFERENCE AND PREJIUDICE—Continued
Practices—Continued

Lake Charles is in the center of the rice producing area of southwestern
Louisiara, the average distance from mills being 58.4 miles as com-
pared with an average of 174.6 to New Orleans. Inland rates from
10 origins of rice to Lake Charles are lower than to any other port.
Previously, rates via New Orleans and Lake Charles were equalized
from all origins. Defendant now equalizes only from four places.
Shippers at such points have a choice of routes at equal rates but
shippers at other origins, similarly situated in respect to distances and
inland rates to Lake Charles, are not accorded like treatment. The
susceptibility to undue preference and prejudice is apparent, but no
shipper of rice complained of injury; eonsequently, the record does not
warrant a finding of unlawfulness under section 16. Id. (483).

Defendant’s failure to arrange its vessel ilineraries and apportion its
gpace, prorating the space and service in proportion to cargo offerings
which were on hand and ready for loading, resulted in undue prejudice
to complainant, Patrick Lumber Co. v. Calmar, 494 {499).

Equalization practice in question does not result in undue prejudice to
the carrier in the legal sense. However, a port and its transportation
services are indissolubly linked together, are interdependent, and a
practice harmful to one injures the other. Therefore, the diversion of
traffic from the port and the consequent erippling of essential carrier
services there constitute undue prejudice and unjust discrimination
against the port. Beaumont v. Seatrain, 500 (504). Upon further
hearing, reversed in part. Beaumont v. Seatrain, 699,

By “brokerage” payments to shippers and by otherwise reducing freight
charges, respondent allowed persons to obtain transportation at less
than the regular rates by unjust and unfair means and unduly preg
ferred certain shippers and unduly prejudiced and diseriminated
against other persons shipping under similar circumstances. Rates of
Garcia, 615 (619).

Contract rate on cement found to be legal rate which should be extended
to all similarly cireumnstanced and establishment of higher noncontract
rates for shippers not under contract found unduly prejudicial in
violation of section 16 of Shipping Act, 1916. Contract Rates—Port
of Redwood City, 727 (727, 745).

Findings are without prejudice to respondent’s right to change its con-
tract rates on cement if shown, in proper proceeding, to be so low as to
cast a discriminatory burden upon other servicea and rate payers
during term of lease agreement; and to establish proper charges for
other services and facilitiea rendered in connection with cement traffie
not in contravention of lease agreement. Id. (745),

Bates; Commedities; Bervice:

Complainant states that through rates are ordinarily lower than a eom-
bination of local rates via the same route. Defendants, however, did
not control the rate of the carriers from the Canal Zone for local trans-
portation to the Central American destinations. Neuss, Hesslein v,
Grace, 3 (5).

Complainant admits that the Baltic shipments at lower rates were not
competitive and that no sales were lost because of them. Rates not
shown unduly prejudicial or unjustly discriminatory. Id. (5).
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PREFERENCE AND PREJUDICE—Continued
Rates; Commodities; Bervice—Continued

Rates from Stoekton, California, to United Kingdom and Continental
European ports higher than those contemporaneously maintained on
like traffic from ports on San Francisco Bay and other ports in the
United States and Canads unduly prejudicial and unjustly diserim-
inatory. Teparation demied. Sun-Maid Raisin Growers Assoc. o
Blue Star, 31 (38).

Port-to-port rate on bags and bagging between Gulf and North Atlantie
ports has been inereased 39.1 percent since 1933. Failure to change
the through rates enabled the inland dealer to reach further into
southern and southwestern territory, to the detriment of Gulf port
dealers. Increases should apply equitably to all classes of traffic.
The rates are unduly prejudicial, Rates on Cotton, ete., 42 (46) k1

TRespondents’ rates on bags and bagging from Gulf to North Atlantic
ports found unreasonably preferentisl and prejudicial as between
classes of traffic and shippers. Rates on cotton and grain and grain
produects not shown unlawful, Rates prescribed. Id. (47).

Rates on plywood {rom U, 8, Pacific ports to Europe, Asia, and Africa
not shown to be unduly prejudicial, unjustly discriminatory, or detri-
mental to commerce of the United States. Compleint dismissed.
Pacific Forest Industries v, Blue Star Line, 54 (57},

The rates on paper and paper specialties from Atlantic and Gulf ports to
Hawaii are compared with those from the Pacific coast to Ilawaii.
There is no evidence of undue or unreagonable preference, prejudice,
or disadvantage on the part of Dollar, which is the only defendant
serving Hawsaii from Atlantic, Gulf, and Pacific ports. Sharp o
Dollar, 91 (92),

Respondents’ rates on manganese and barite ores, based on quantity,
wrapping paper, paper bags, empty eylinders, soap, and eaustic soda
unduly and unreasonmably preferential and prejudicial as between
shippers in violation of section 16. Puerto Rican Ratces, 117 (134).

Defendants’ 250-ton requirement for application of their intercoastal
terminal rates on canned goods at Seattle and not at Bellingham was
an inadvertence, which was corrected after a period of approximately
13 months by like requirement at Bellingham. Allegations of unduly
prejudicial and unreasonable parity not sustained. Pacific American
Fisheries v. Am. Hawaiian, 270 (274),

Rate as applied alike on aleoholie liquors in glass in cases and in bulk in
barrels not shown to be unduly prejudicial {o the former deseription of
traffic or unduly preferential of the latter description. Frankfort
Distilleries v, Am. Ilawaiian, 318 (320).

The facts disclosing disadvantage to shippers, together with the showing
of respondents’ responsibility therefor due to their allowance of false
billing, establish that for the same traunsportation service performed
under similar circumstances and conditions the respondents subject
certain shippers to undue prejudice and unduly prefer others, Rates
to Philippines, 535 (543).

Increased rates on beef cattle between points in Hawaii not shown to be
in violation of section 16 of the Shipping Act, 1916, as amended.
Increased Rates—Inter-Island Steam Navigation Co., Ltd., 800 (804).

2 U. 8. M.C.
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PRESUMPTIONS. See BurpEn oF ProoF; Coumon Csrmizns; CONTRaCIS
WITHE SHIPPERS; EvIDFNCE; INTERcoasTAL SmrepiNg Act, 1933; Pamries;
ProporTIONAL RATES; REASONABLENESS; VOLUNTARY RATES,

PROFIT TO SHIPPERS.

Although complainant is of opinion that its sales in California decreased be-
cause of the rate assailed, there is no evidence that its losses are the result
of the alleged discrimination. TFrankfort Distilleries #. Am. Hawaiian,
318 (320).

Carriers cannot be required to establish rates which assure to & shipper the
profitable conduct of his business. Increased rates on intercoastal wool
found justified. Wool Rates to Atlantic Ports, 337 (341).

That a shipper does not realize a3 large a net profit as formerly may be a
factor in determining reasonableness, but it is not conclusive, Intercoastal
Cancellations and Restrictions, 357 (400).

Carriers cannot he required to establish rates which assure to & shipper the
profitable conduet of his business. A carrier may not impose an unreason-
able transportation charge merely because the business of the shipper is so
profitable that he can pay it; nor, conversely, ean the shipper demand that
an unreasonsbly low rate be accorded him simply because the profits of his
business shrink to a point where they are no longer sufficient. Id. {400).

PROOF. See also EVIDENCE,

There is no speeifie proof of the unlawfulness of respondents’ systemn of mix-
ture with respect to any particular person, locality, or deseription of traffie,
and the record, thercfore, does not support & finding of undue prejudice or
prefercnce. Intercoastal Rate Structure, 506 (510).

It is not shown that competitive merchants or manufacturers at Tacoma
receive unlike treatment or that competition actually exists between
shippers at Tacoma and shippers at Seattle. Evidence of general character
has little, if any, value. Findings of undue prejudice resulting from
cancellation of through routes, and joint rates should be made only when
uniawfulness has been shown by the most clear and convincing proof,
Alaskan Rates, 538 (579).

PROPORTIONAL RATEDS. See also Avasra RaiLroap; River CARRBIERS.

Respondent urges that from the standpeint of ship operation cost of service
i3 ¢he same for transportation of a given commodity regardless of interior
point of origin and that, therefore, it is unreasonable and unjustly dis-
criminatory to charge different rates on & given commodity depending
upon its interior point of origin. Proportional rates have existed with
approval in railroad and water transportation for many years. Respond-
ent’s position is unique. It is sufficient to observe that cost of service is
only one of the factors of reasonableness. There is, of course, the possi-
bility of unlawfulness in this or any other general scheme of rate making,
and where found it can be disposed of in appropriate proceedings. Inter-
coastal Rate Structure, 285 (303, 304).

Mississippi River carriers contend there is no agreement ot understanding
with the Gulf intercoastal lines with respect to the establishment of the
praportional rates concerned or for the transshipment of the traffic. On
the contrary, the two groups fix the rates, after discussion with each other,
at a level where the through charges are competitive with other forms of
transportation between the same origin and destination points. Inland
Waterways Corporation, 458 (459, 460).
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PROPORTIONAL RATES—Continued

Recognized that proportional rates in water transportation may be proper in
some instances, but it must not be presumed that every rate which is lower
than the corresponding local rate is a lawful proportional rate. Except
when delivery costs at ports are relied upon, differentials between defend-
ant’s local rates and the alleged proportional rates do not reflect any
competitive cost or other transportation factor in the transportation
gservice which defendants actually perforra. A carrier undertaking to
establish proportionat rates should be prepared to preve some such relation-
ghip. Obviously defendants have given little consideration to the cost
of transporting shipments originating at inland points as compared with
costs of transporting similar shipments coriginating at the ports. Mobile
v. Baltimore-Insular, 474 (486).

Proportional rate on rice from Houston and Galvesion to North Atlantic
ports found applicable on shipments originating within Houston and
Galveston switching limits. Beaumont r. Agwilines, 515 (516).

Joint rates and fares maintained by Alaska Steamship with Alaska Railroad
are apparently not within the jurisdiction of the Interstate Commerce
Commission. Alaska Steamship should cancel such rates and fares and
establish in lieu thereof proportional rates for the water transportation
involved. Alaskan Rates, 558 (581).

PRUDENT INVESTMENT TIIEORY. See VALGE oF CARRIER PROPERTTY,

PUBLIC INTEREST. See JurispicTioN; MERCHANT Maring Acrs; MiNimon
RaTEs.

QUANTITY. See also CarLoan—Liess-Carioan; ConTRacT RATES; CONTRACTS
Wrth SeiepErs; Minmaum WEelGHTs; PAPER RATES; PRACTICES; PREFERENCE
AND PREJUDICE; REASONABLENESS; YOLUME; WEIGHT OR MEASUREMENT.

Respondents did not present any evidence to justify the difference in rates
between shipments of ores up to 149 tons and shipments of 150 tons or more.
The lower rate on the larger quantities is unduly preferential to larger
shippers and unduly prejudicial to smaller shippers. Puerto Rican Rates,
117 (121, 122).

Defendant’s rates unduly preferential to lumber shipped under contract
requiring large annual minimum. Smith v, Matson, 172 (174, 177).

Elimination of Pier B from application of Bellingham terminal rate for east-
pound canned goods in minimum quantities of 250 tons not justified, and
denial of such rate therefrom, in view of respondents’ contrary practice at
Seattle, unreasonable and unduly prejudicial. Pacific American Fisheries
v. Am. Hawaiian, 270 (279).

Since the wine in question generally moves in shipments of about 22,000
pounds, the record affords no justification of either less-carload or any-
quantity commodity rates. Nor is there justification for any commodity
rates northbound. Baltimore-Virginia Ports Wine Rates, 282 (284).

The 250-ton minimum is the smallest quantity which can be handled econom-
ically on an intercosastal ship in a day's time. The minimum tonnage
requirements have been justified except at Richmond. Intercoastal
Cancellations and Restrictions, 397 (401).

Richmond, Calif., located on San Francisco Bay, is shown to be competitive
with other Bay ports. Respondents offer service not only to piers in
San Francisco proper without restriction a3 to minimum-tonnage require-
ment but serve Oakland piers, in addition to according unrestricted service
to Alameda. A Richmond shipper testified that he wes in direct com-
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QUANTITY—Continued
petition with shippers at OQakland and Alameda and that the proposed
curtailment of service at Richmond would necessitate his using these
competitive ports at an additional expense. The minimum-tonnage
requirement has not been justified. Id. (401).

Longview admits it does not have sufficient general cargo to entitle it to
service of all respondents, but contends that there is sufficient tonnage to
justify service by a few. Establishment of rates and service is a question
in the first instance for the managerial discretion of respondents. No
authority exists to make a finding under these eircumstances with respect
to some of the respondents and not with respect to the others; also no
authority to allocate ports as requested. Minimum-tonnage requirement
at Longview justified. Id. (402).

No substantial volume of traffic has moved over respondents’ lines at Van-
couver, Washington. The proposed establishment of the minimum-
tonnage requirement et Vancouver has been justified. Id. {402).

Recognition by defendants of the inland differentials to the ports based on
quantity produces ocean rates lower on small quantities than are charged
on larger quantities of the same article and results in an unreasonsable
tariff. Except on bulk commodities, to which the equalization rule does
not apply, local rates are uniform on all shipments. Tariffs of ocean
carriers rarely name rates based on quantity unless there exist competitive
rail or other inland carrier rates between common origing and destinations
based on quantity, There is no such situation in the trade to Puerto
Rico. Mobile v. Baltimore-Insular, 474 (484).

RAIL AND RAIL-WATER RATES. See also CompPeETITION; JURISDICTION;
Mixep SorpMeNTsS; RaTE AND ComMmoniTY CoMPARISONS; WHARFAGE.

New Orleans shippers argue that the increased cotton rate of 35 cents may
close the New England market to them because such rate, plus the rail
rate to the port and other costs, exceeds the all-rail rate of competitors
from interior points to eastern markets. In the absence of a showing
that the all-water rate is unlawful, the shipping statutes afford no remedy
for this situation. Rates on Cotton, Etc., 42 (44).

Shippers of flour, wheat bran, and bran shorts are required to pay the rail
or reil-barge rate to the port, the port-to-port rate, and additional charges
incident to delivery at the port of discharge. The aggregate of such rates
and cherges is said to exceed the cost via all-rail routes from inland points.
Transit privileges accorded by rail carriers also operate to the advantage
of the inland all-rail shippers. Other than s statement of wvarious
stowage factors and rates on these and other commodities believed com-
parable, which of themselves are of little value, neither protestants nor
respondents furnished convincing evidence regarding transportation
conditions respecting flour or relationships generally existing eoncerning
it. In view of inerease in operating costs, the maximum increases sinee
1935 on flour of 25 percent and of 29 percent on bran and shorts do not
appear excessive. Id. (43). 1

Respondents file with the Interstate Commerce Commission joint through
rates on bags and bagging between North Atlantic ports and Memphis
via New Orleans. In 1935 the through rate to Memphis via New Orleans
on old bags and bagging from New York was 44 cents, and from Phila-
delphia and Baltimore 42 cents, These rates were increased by Interstate
Commerce Commission authority 10 percent effective March 31, 1938.
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RAIL AND RAIL-WATER RATES—Continued
Respondents do not state the division of the through rates. The port-to-
port rate, on the other hand, has increased 39.1 percent since 1935. In
May 1937 the rate was increased 26.1 percent, but no change was then
msade in the through rates. Rates from Gulf to North Atlantie ports
are unduly prejudicial. Id, (46),

To impose a 39.1 percent increase on port-to-port bags and bagging from
Gulf to North Atlantic and only a 10-percent increase on through rail-
water bags and bagging from Memphis to North Atlantic via New Orleans
results in undue prejudice. Id. (46).

The reduetions in the water tate on citrus fruit from Jscksonville to Balti-
more was forced upor respondent by the rate-equalization policy of the
railroads. The water lines cannot hope to obtain a fair share of this traflic
without & reasonable differentisl under the all-rail rates. Citrus Fruit
Florida to Baltimore, 210 {214).

Prior to hearing defendant filed special-docket application geeking authority
to pay reparation on basis of rate contemporaneously applicable via trans-
continental rail lines. This applieation, which was denied, was by stipula-
tion incorporated into the record. Rate found unreasonable to extient it
exceeded contemporaneous rail rate. Reparstion awarded. Jos. G.
Neidinger v. Am. Hawaiian, 466 (466, 467).

The rate on bags and bagging from Philadelphia to Houston was geparated
into ocean charge, loading charge, and switching charge. The shipments
were delivered from Houston dock to consignee’s premises by Houston
Belt and Terminal Company. The rate was a joint ocean-rail rate con-
curred in by the belt and terminal company, and was filed with the Inter-
state Commerce Commission. The rate was not subject to Commission's
jurisdiction, Complaint dismissed. Lone Star Bag and Bagging Co.
v. Southern 8. 8. Co., 468 (468-469).

Joint rates and fares maintained by Alaska Steamship and Alaska Railroad
are apparently not within the jursidiction of the Interstate Commerce
Commission. Respondent should cancel such rates and fares and estab-
lish in lieu thereof proportional rates for the water transportation. Alaskan
Rates, 558 (5B1).

RAILWAY EXPRESS AGENCY, INC. See Common CARRIERS; PREFERENCE
AND PREJUDICE.

RATE AND COMMODITY COMPARISONS, See also CIRCUMSTANCES AND
Conpitions; Cosr or SERVICE; EvIDENCE; GEOGRAPHICAL ADVANTAGES AND
Disapvanraces: Hanouing; OTHER TRaDES; Paren RaTes; RamL anp Rarr-
WaATER RaTeEs; REASONABLENEsS; REVENUE; Risk; WEIGHT oR MEASURE-
MENT.

There should be & fair relationship between storage charges on lumber and
shingles, particularly since it was not shown that shingle dealers have
abused the free-time privilegefimore than Iumber shippers, and since thers
iz a general practice in the lumber business of observing such relationship
for the purpose of handling, loading, end storing. Arthur v. A. H. 8. 8,
Co., 6 (12).

Although the evidence shows that plywood can be stowed in the same places
as lumber, that both are carried under deck and have comparable stowage
factors, such comparisons are of little value iz the absence of comparative
average, loadings, values, volume, loss and damage ¢laims, and conditions
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RATE AND COMMODITY COMPARISONS—Continued
under which the rates were established, Pacific Forest Industries v.
Blue Star Line, 54 (56).

The distance from Baltimore to Wilmington is 426 milea and to Charleston
589 miles, Loeal class rates proposed for the Charleston service range
from 6 to 10 percent higher than are chargod between Baltimore and Wil-
mington. Local carload commodity rates, except on sugar, range from
4.4 to 50 percent higher. Proportional class rates range from 11 to 23
percent higher than those charged on Wilmington traffic. Proportional

- commodity rates range from 13.6 to 55 percent higher. Proposed rates
between Charleston and Baltimore, Camden, Chester and Philadelphia
found not unlawful. North Carolina Line—Rates to and {rom Charleston,
83 (85).

Complainant compares the rates on paper and paper specialties from Atlantic
and Gulf ports to IIawaii with those from the Pacific coast to Hawaii.
The sailing time New York to Hawaii is approximately 29 days, and from
Pacific to Hawaii 9 days, and the Atlantic and Gulf carriers are subject to
substantial Panama Canal tolls. Complainant’s primary difficulty is
due to geographical disadvantages. There is no evidence of undue or un-
reasonable preference, prejudice, or disadvantage on the part of Dollar,
which is the only defendant serving ITawaii from Atlantie, Gulf, and
Pacific ports. Sharp v. Dollar, 91 (31, 92).

A rate of 35 cents applies on wrapping paper, and paper bags. Bags yield
approximately 9.2 cents per cubic foot and wrapping paper about 13
cents. The value of bags, volume of movement, and the cost of unloading
are greater than in respeet to paper. Puerto Rican Rates, 117 (120, 121).

Ordinarily rates on manufactured articles exceed rates on material used in
their manufacture. Id. (121),

Ta support its comtention that the proposed reduction does not result in an
unreasonable or unremunerative rate, respondent compared the revenue
obtained from alcoholic iguors with that derived from other commodities
said to be similar from & transportation standpoint., Alcoholie liquors
transported by respondent were stated to be worth $425 per ton and the
rate was 5.6 percent of the value, Revenue from a full carload of alcoholie
liquors would return from two to two end a half times as much &3 the
average revenue derived from general eargo per voyage during 1938,
Suspended rate found justified. Westbound Intercoastal Aleoholic Liquor
Carload Rates, 198 (200),

The rate on liquor from Baltimore to Pacific coast are compared with those
on numerous other commodities moving in the trade, but there is no
evidence a3 to the volume of movement or the value of the latter. Un-
reasonsbleness not shown; complaint dismissed. Seagram ». Flood, 208
(209},

Defendant does not operate regularlyin the intercoastal trade, The rata
assessed on a cargo of alecoholic liquors is the same as the rate contempo-
raneously maintained by the carriers regularly engaged in the trade, with
one exception. Unreasonableness not shown; complaint dismissed. Id.
(209).

The rate on glass chimneys from New York to 8t. Thomas is approximately
the same as that of other carriers to neighboring West Indies and Caribbean
ports. Rate not unreasonable. Gill v. American Caribbean, 314 (315)."
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RATE AND COMMODITY COMPARISONS—Continued

On certain commodities defendant maintaing lower rates than those named
by other intercoastal earriers. Such evidence is of no probative value in
s0 far as the issue of reasonablencss here is eoncerned and has not been
considered. United Can Company v. Shepard, 404 (405).

If any deduction in the local rate on traffic moving via New Orleans is
warranted such deduction must be based on differences between applicable
export rates over established routes from a common origin to both Texas
ports and New Orleans. Mobile ». Baltimore-Insular, 474 (481).

The use of & difference between an export rate to one port and a domestic
rate to another port, or between other unlike rates to different ports, as
a basis for reductions in port-to-port rates, is, in the instant circumstances,
an unreasonable practice. I1d. (481).

Rates on coin-operated vending machines are compared with those on
steel eabinets used as stands for coin-operated cigarette-vending machines
and for the storage of cigarettes to be vended. They, like the machines, are
of three sizes. Their average weight per cubic foot is about 15 pounds, and
the machines weigh 13 pounds. This is not enough to establish unreason-
ableness of the rates attacked. Rowe Scrvice Co. v. Am. Hawsiian,
519 (520).

Complainant compares the assailed rates on mixed feed and beet pulp to
Puerto Rico with rail and water rates in continental United States. It
assumes that a movement of 3 or 3.6 statute miles by water is equivalent
to a haul of 1 mile by rail. The only ground ofered for the use of the
ratios employed is that they have been used or referred to in certain
decisions of the Interstate Commerce Commission. Neither of them nor
any other ratio has been approved for genersl applicstion. There is
nothing in the record to warrant acceptance of any of the compared rates
as g measure for rates to Puerto Rico. Costs, competition, and other
factors may account for the rate diferences. What the circumstances are
is not shown. Larrowe v. Baltimore-Insular, 549 {550-552).

The bulk of the traflic to and from minor ports consists of fishery traffic
which takes the lowest rates. It does not necessarily follow that traffie
1o and from principal ports is being unduly burdened with more than its
share of operating costs, inasmuch as traffic to and from minor ports is
of lower grade and the revenue thereon ennsequently would be less.
Alaskan Rates, 558 (578).

The presumption is that rates which have been in efect for some time are
reasonable, and that a proposed change requires justification. Puerto
Rican Rates, 117 (124).

While the establishment of the through routes and the bases of the appor-
tlonment of the earnings on traffic moving over such routes are fixed by
the transshipment agreements and therefore are not routine, establishment
and revision of the rates, by the terms of the agreements, are left to the
parties. Not heretofore held that such routine operations under the
agreements need approval under section 15. The record does not justify
departure from the present procedure. Green Coffee Assoc. 9. Seas Ship-
ping Co., 352 (338).

RATESTRUCTURE. Seealso CLass RaTeEs; COMPETITION; REABGNABLENESS;
REVENTE.

In 1 U. 8. M. C. 642, Commission stated that rates in this trade have been
fited on the basis of competition, with little regard for scientific rate
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RATE STRUCTURE—Continued
structures. The situation has not improved. Respondents were unsble
to furnish information on many of the factors which should determine the
measure of rates. Rates on bags and bagging, burlap and cotton, new, and
on bags and bagging, old, found unreasonable and prejudicial as between
classes of traffic and shippers thereof. Rates on cotton and grain and
grain products not shown to be unlawful. Rates on Cotton, ete., 42 (43).

Respondent’s estimated earnings will yield & return of 4.77 percent; this is
2.23 percent less than the 7 percent found to be a fair return. It is clear
that the rate structure ms a whole is not shown to be unreasonable from
the standpoint of the fair-value test. Rates of Inter-Island Steam Naviga-
tion Company, 253 (265, 266}.

Rates in other trades, even though comparable in some respects, have little
probative value when the lawfulness of an entire rate system is in issue.
The value of the comparisons made in this case is seriously impaired by
the absence of a convincing showing that the traffic conditions in the
compared trades, such as the methods, conditions, and cost of operation, the
amount and characteristics of the tonnage carried, and other conditions
surrounding the traflie, are comparable. Id. (266).

Defendants’ tariff would result in more than 100 different port-to-port rates
on vehicles from each origin. Such a system of rate making is not only
confusing, ambiguous, and impossible of intelligent interpretation, but
unreasonsble, Mobile v. Baltimore-Insular, 474 (482).

Passenger and freight rate increases by Alasks Steamship, Northland and
Alaske Transportation became effective in January and June of 1940,
respectively. A determination of the reasonableness of the rate structure
as & whole, measured by annual net operating income in relation to the
fair value of the property, must necessarily give consideration to the effect
on net income of those increases and the value of the property during the
period the income was earned. Alaskan Rates, 558 (569).

It is estimated that respondent’s net operating income would produce rates
of return on the fair value found therein ranging from 6 to 12 percent.
In view of the unpredictable loss of revenue in 1941 and its effeet on net
inecome, and in the absence of complaint from shippers, respondent’s rate
structure has not been shown unreasonable. Id. {(575).

The evidence does not disclose that the rate structures as a whole of three
respondents are unreasonable or that the rate structure of the fourth
respondent will, for the future, be unressonable. Id. (583).

Rate structures as a whole found unreasonable. Alaskan Rates, 639 (650)

REASONABLENESS. See also AGREEMENTS UNDER SECTION 15; ASSEMBLING.
AND DistrreutioN; Biins or Laping; Branxer Rares; Booking; BuLx;
Burpen orF Proor; CrgcumsTancEs aNp Conorrions; Crass Rates; Com-
PENSATORY RaTes; CowmpeTiTioN; ConTRacT RaTEs; CosT oF SERVICE;
DeLivERY; DETRIMENT T0 COMMERCE; DIFFERENTIALS; DISTANCE; EMBARGOES;
Evipence; FaiR RETURK; FREe Time; GovernuenT; HanpLing; Icixg;
JurisprcTion; Locan Rates; MrNiMum RaTtes; MisquoTation oF RATEs;
Mixep SaipmeNTs; N. O. 8. Rates; Norice; Opposite DIRECTIONS; OTHER
Persons; Ormer Trapes; Porr EquanizaTioN; PracTicEs; Prorir To
SHIPPERS; PROPORTIONAL RATES; QUANTITY; RAIL aND RAIL-WATER RaTEs;
Rate anp Coumoprty CoMPARISONS; RATE STRUCTURE; REGULATIONS;
ReraraTiON; REVENUE; Risk; RouTing; Spack; Storack; Tarirrs; THROUGH
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REASONABLENESS—Continued
Roures aND THRoOUGH RATES; VALUE oF CoMMODITY; VALUE OF SERVICE;
VorLunTary RaTeEs; WEIGHT oR MEASUREMENT; WHARFAGE,

In General:

The presumption is that rates which have been in effect for some time are
reasonable. Puerto Rican Rates 117 (124).

If transportation eonditions now warrant the drastie reduetions proposed,
present rates are unduly high. It is difficult to rationalize spreads
exceeding 100 percent between reasonable minimum and maximum rates.
Carriers are privileged to exercise their managerial diseretion within
reasonable limits, but to sanction a zone of reasonableness of 8o broad
a scope would nullify all attempts at regulation. Westbound Inter-
coastal Carload and Less-Carload Rates, 180 (187).

Protestants express the fear that if respondent’s proposed rates become
effective they may lead to a spreading of unduly low rates. That
possibility is remote as long as both the Interstate Comrnerce Com-
mission and this Commission have the power of suspension and mini-
mum-rate jurisdiction. Baltimore-Virginia Ports Wine Rates, 282
(284).

Congress found that efforts of carriers to maintain ships and services had
been handieapped; that the Commission’s efforts to build up & mer-
chant marine in line with the national policy had been hampered by
lack of authority to fix reasonable rates; that the interests of carriers
and the shipping public would best be served by rate stability, which,
in turn, could best be secured by giving the Commission power to fix
maximum and minimum rates, Such power was granted by amend-
ment of June 23, 1938, to the Intercoastal Shipping Act, 1933. Inter-
coastal Rate Structure, 285 (300).

New Orleans complainant and supporting interveners state they are
interested principally in maintaining rate parity with New York and
not particularly in the level of the rate charged. No necessity exists,
therefore, for considering allegations of unreasonableness under
Section 18. Green Coffee Assoc. r. S8eas Shipping Co., 352 (353).

Carriers eannot be required to establish rates which assure to a shipper
the profitable conduet of his business. A carrier may not impose an
unreasonable transportation charge merely because the business of the
shipper is so profitable that he can pay it, nor, conversely can, the
shipper demand that an unreasonably low rate be accorded him simply
because the profits of his business shrink to a point where they are no
longer sufficient. Intercoastal Cancellations and Restrictions, 397
(400).

Rates; Factors; Commeoedities; Suspension; Service:

Complainants’ contention that the rates on animal oil or marine oil gpent
catalyst are unreasonable is based on two factors: First, that when the
shipmente moved there was & commodity rate of 57 cents on vegetable
oil spent catalyst; and, second, that the rates on animal or marine oil
spent catalyst were subsequently reduced. There was no evidence a8
to value, stowage, volume of movement, or any of the other transporta-
tion characteristics of these commodities. Marine oil spent catalyst
is difficult to handie, generally badly packed, gives off & contaminating
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REASONABLENESS—Continued
Rates; Factors: Commodities; SBuspension, Service—Continued
odor, and exudes oil. Rates not shown unreasonable. Wypenn Oil
Co. ¢. Luckenbach, 1 (2).

Class rates on marine or animal oil spent catalyst from Tacoma to New
York not shown to have been unjust or unreasonable. IReparation
denied and complaint dismissed. Id. (2).

Storage charges on shingles originating at Vancouver, B. C., transshipped
at Seattle, and transported thence by defendant to Philadelphia, where
such charges accrued, found unreasonable in violation of section 18.
Reparation ordered and reasonable charges prescribed for future,
Arthur », A. H, 8. 8. Co., 6§ (13).

Bags and bagging are easy to handle, are rarely damaged, and are gen-
erally comsidered desirable cargo. The movement of old material
southbound is reasonably steady and large in volume, although there
mey be peak periods, All-rail rates are prohibitive. The market
price is controlled by the market price of new bagging imported from
Caleutta, which moves at the same rate both to Gulf and North
Atlantie ports. Moreover, there is some trade in old bags and bagging
originating in Burope. The foreign product is inferior in quality and
offered at lower prices, thereby tending to further reduce the spread
between cost and selling price, New Orleans and Galveston dealers
compete with Memphis dealers. In turn, both compete with St.
Louis and Chicaga dealers. Respondents file with the Interstate
Commerce Commission joint through rates between North Atlantic
ports and Memphis via New Orleans. Rates on bags end bagging,
Gulf to North Atlantic, unjust and unreasonable. Rates on Cotton,
ete., 42 (46). .

The carload rate on old bags and bagging is higher than the rate on scrap
paper and rags, which move southbound in large volume; also higher
than the northbound rate on paper and paper articles, which move in
considerable volume. Stowage on bags and bagging is also less than
the stowage on the compared articles, and the per-cubic foot revenue
on the former is from 1.5 to 3 cents greater. While this indicates an
abnormal rate relationship, proof of other faetors, ineluding the value
of the compared articles, is lacking. A comparison does not show that
costs have increased sufficiently to justify a 39.1 percent increase on
old bags and bagging or a 39.7 percent increase on new bags and
bageing. Id. (47).

Defendants testified that rather than increase the tackle-to-tackle or
line-haul rates, which would have increased the costs to all shippers or
consignees regardless of the method by which cargo was received or
delivered, the separate charge for handling beyond ship’s tackle wes
applied so that only the cargo receiving the more costly service would
bear the cost thereof. Assembling, distribution,and handling chargea
not unjust or unreasonable, Boswell o. American-Hawaiian, 95
(100, 104).

Existence of different rates on analogous commodities moving in the
Puyerto Rican trade or a showing that respondents’ rates on the same
cammodity are higher than those of other earriers in other trades is of
itself insufficient. Evidence as to volume end regularity of movement,
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Rates; Factors; Commodities; Buspension; Service—Continued
value, loss and damage claims, handling costs, and type of vessels
operated both as to the trade involved and in compared trades should
alao have been submitted, Puerto Rican Rates, 117 (119).

In finding rates on specified commodities to Puerto Riea unreasonable
to the extent they exceed respondents’ rates on the same commodities
to foreign ports of call we adhere to statement in Sugar from Virgin
Islands, 1 U. 8. M, C. 695, to the effect that all cargo carried should
contribute its share of operation costs, and the burden imposed upon
interstate transportation should not be greater than that imposed on
traffic moving in foreign trade. Id. (126).

Respondents’ southbound comparison indicates that on their own vessels
to Banto Domingo and to Haiti rates on some commodities are lower
than to Puerto Rico. In the absence of any affirmative showing of
justification by respondents, who are engaged in both foreign and
domestic commerce with the same facilities, respondents’ southbound
rates oo automobiles, flour, rice, fish, hardware, iron and steel sheets,
lubricating oils and paint, to the extent the rates thereon exceed
respondents’ rates to foreign ports of call on the same commodities are
unreasonable. Increases on other commodities not specifically men-
tioned above not justified. Id. (126, 134). Amended by order of
November 15, 1940,

Respondent proposes reduction of its rate on brandy from $1.10 to 90
cents per 100 pounds, No reduction ia proposed in its rate on cham-
pagne. Eastbound intercoastal movement of brandy has not been
heavy, the bulk of it, 3,902 tons in the five-year period 1934-1938,
being handled by respondent. Respondent’s handling costs for brandy
total $8.12 per ton. DBased upon the suspended 9G-cent rate, there
remains $9.88 to apply against the cost of trausportation. This
revenue, it wag testified, is quite well above the average on other
commodities transported. Daily operating cost of a vessel of re-
spondent, exclusive of port charges and stevedoring, approximates
$450, or a total of approximately $13,500 for an eastbound voyage of
30 days. The 90-cent rate would net approximately $55,000 on a full
cargo of 7,000 measurement tons. With its eastbound vessels oper-
ating 98 to 98 percent fully loaded, respondent’s 1938 average net for all
commodities was $20,000 per voyage. The 90-cent rate found justi-
fied. Eastbound Intercoastal Brandy and Champagne Rates, 173
(179).

Although there is no testimony whatever as to whether the suspended
rate of the conference lines of $1.14 per 100 pounds on brandy and
champagne would be compensatory, it seems reasonable to assume
that it i3 not unreasonably low since it is approximately 27 percent
higher than the 90-cent rate of a nonconference line. We find that the
rate has been justified. Id. (179).

Suspended westbound intercoastal class rate reductions and reductions
in commodity rates based on level of proposed class rates found not
justified. Tteductions in rates to level of earload rates via water-rail
routes, and other adjustments incidental thereto, found justified.
Westbound Carload and Less-than-carload Rates, 180 (187).

20.8.M.C.
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There is no showing that the present rate of 36 cents a box on citrus fruit
from Jacksonville to Baltimore is less than s reasonable minimum rate,
Unreasonableness not shown; proceeding discontinued. Citrus Fruit
Tlorida to Baltimore, 210 (214).

Respondent’s entire rate structure is under review here, and the only
satisfactory test of its reasonableness is whether the rates “yield a fair
return upon the value of the carrier’s property devoted to the publie
service.” This calls for a classification of properties used and useful
in the public service, and consideration of the fair value of these
properties, & fair rate of return on such value, and the estimated
revenue and expense reasonably to be expected under the present rates
and operations, Rates of Inter-Island Steam Navigation Company,
253 (254).

Reductions proposed would further deplete respondents’ revenues. Such
a low basis of rates cannot be justified on this record. Intercoastal
Rate Structure, 285 (302).

The fact that a per-100-pound rate of 50 cents applied on bottles shipped
under a released value is not proof that the applicable per-100-pound
rate of $1 was unreasonable. United Bottle Supply Co. v. Shepard,
349 (351).

That a shipper does not realize as large a net profit as formerly may be a
factor in determining reasonableness; but it is not conclusive. Inter-
coastal Cancellations and Restrictions, 397 (400),

The use of & difference between an export rate to one port and a domestic
rate to another port or between other unlike rates to different ports as a
basis for reductions in port-to-port rates is, in the instant eircum-
stences, an unreasonable practice. Mobile v. DBaltimore-Ingsular,
474 (481).

Complainant contends that, since port-equalization provisions allowed
maximum deductions of 30 percent from the rates, the rates must bave
been unreasonably high. The facts of record are insufficient to sustain
this contention. Assailed rates on mixed feed and beet pulp to Puerto
Rico not shown unreasonable. Larrowe p. Baltimore-Insular, 549
(552).

Basie rate structures of Alaska Steamship Company and Northland
Transportation Company found unreasonable. Alaskan Rates, 639
(650).

Proposed rates should yleld more revenue at East Bay terminals (and
compensatory revenues at San Francisco) than the minimum basis
prescribed in original report, 2 U. 8. M. C. 588. Findings in said
original report, on further hearing, modified to permit respondents to
establish substitute basis of rates and regulations concerning free time,
wharf demurrage, and storage, and without prejudice to establishment
of reasonable and proper rates on additional commeodities and for other
demurrage services, Practices, etc., of San Francisco Bay Area
Terminals, 709 (709, T13).

Lower rates existing at competitive ports, while bearing upon the general
question of & shipper’s ability to do business at the proposed rates,
afford no useful standard of reasonableness without evidence as to the
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conditions and circumstances surrounding their establishment,
Status of Carloaders and Unloaders, 761 (772).

Proposed rates submitted with agreement not justified, but alternative
basis justified as an interim basis pending analysis of actual costs of
car-service work by the Commission for the purpose of determining
proper rtates. Approval of said agreement and slternative basis
conditioned upon undertaking by respondents to refund by way of
reparation any unfair or unreasonable charges determined by the
Commission to result from establishment of such alternative basis,
Id. (773).

Record held open for submission by respondents of agreement and tariff
revised in aceordance with findings and for further hearing after com-
pletion of cost study. Id. (774).

Proposed rates justified as interim basis pending analysis of actusal costs
of car-service work by the Commission to determine proper rates.
Approval of agreement and interim basis conditioned upon undertaking
by respondents to refund by way of reparation any unfair or unreason-
able charges determined by the Commission to result from interim
rates. Carloading at Southern California Ports, 784 (787).

Proposed schedule of emergency surcharges of 34 percent on tariff rates
justified, excep$ as to cement. Finding conditioned upon undertaking
by respondent to refund by way of reparation any unfair or unreason-
able charges determined by the Commission to result therefrom,.
Carloading at Southern California Ports, 788 (789-790).

Record held open for proposed report on cement rates and for further
hearing after completion of cost study. Id. (790).

Proposed schedule of emergency surcharges approximating 34 percent
over rates named in car-servicing tariff justified, except on cement and
petroleum products, and conditioned upon undertaking by respondent
to refund by way of reparation any unfair or unreasonable charges
determined by the Commission to result therefrom. Status of Car-
loaders and Unloaders, 791 (792, 794).

Proposed percentage increases on eclass and commodity rates between
points in Hawaii found to yield a return of less than one percent on
respondent’s rate base, and justified except as to wallboard and scrap
paper. Finding as to those two commodities is without prejudice to
an increase in rates thereon by amounts not exceeding 50 percent.
Increased Rates—Inter-Island Steam Navigation Co. Ltd. 3800
(802, 804-806).

Although increased rates found justified, respondent expected to submit
the results of the first 6 months of its private operation under the rates
for the Commission’s serutiny. Id. {(806).

Practices:

Thete is no doubb that the conference carriers’ $43 rate on lumber was
unreasonably high and that its substitution for the §16 commeodity
rate previously in effect created a definite barrier to the sale of Pacific-
coast lumber in the East Coast of South America market and, therefore,
constituted an abuse of the rate-making power which the conference
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members ate permitted to exercise under their approved conference
agreement. Pacific Coast-River Plate Brazil Rates, 28 (29).

Respondents not only made no effort to justify the N. O. S. rate, but
frankly admitted that the situation of their inability to agree upon a
commadity rate, resulting in their applying the N. O. 8. rate, should
not be permitted to arise again. Respondents’ action in permitting
their commodity rates on lumber to expire and thereafter, because of
their failure to agree, permitting the application of the N. O, S. rato,
resulted in the application of an unieasonably high rate detrimental
to commerce of the United States. Id. (29, 30).

A decision under section 18 that the charges of carriers in the intercoastal
trade are unjust and unreasonable does not require a finding of
unreasonableness as to practices of carriers in connection with similar
charges in foreign trade under a different provision of law. Los
Angeles By-Piroducts Co. ». Barber, 106 (115).

Respondents’ rules effecting eharges for issuing ceean bills of lading are
unreasonable and unlawful. Puerto Rican Rates, 117 (133).

The failure of & public terminal utility to give adequate notice of rate
chanpges is unjust and unreasonable to the shipping public. Lumber
Through Panama Canal, 143 (149).

Defendants, 250-ton requirement for application of their terminal rates
on canned goods at Seattle and nnt at Bellingham was an inndvertence
which was corrected after a period of approximately 13 months by
like requirement at Bellingham. It is this parity which complainant
alleges to have been, as to it, unduly prejudicial and unreasonable.
These allegations are not sustained. Pacific Amelican Fisheries v,
Am. Hawaiian, 270 (274).

To meet competition the conference lines reduced their flour rate to 10
.cents per 100 pounds. A rate may be so low as to be unreasonable,
As one of the purposes of the conference agreement is the establish-
Inent of reasonable rates, this reduction is a violation of the agreement
and eonstitutes a condition unfavorable to shipping in the foreign
trade. Inasmuch as the conference has restored the rate to 60 cents,
no otder with respect thereto will be entered. Cargo to Adriatic,
342 (348, 347).

The Commission finds to be reasonable practices in violation of section
17 of the Shipping Act, 1916, as amended: (1} The practice of both
respondents of collecting, in the past, present, or future, the $2 charge
83 “expenses’’; (2) the practice of respondent in No. 634 of failing
to give ample notice of restriction of free time; and (3) the practice of
both respondents in not promptly amending their tariffs to reflect
their rules and regulations pertaining to free time and the charges
applicable to cargo after expiration of free time. Cont. Distrib’g,
Co., Inc. ». Cia. Nacional De Nav., 724 (726).

Failure to incorporate in tariff all rates legally applicable on bulk cement
and insertion in tariff of rates on eement different from legally appli-
cable rates constitute unreasonable practice in violation of section 17 of
Shipping Act, 1916. Contract Rates—Port of Redwood City, 727
(745).
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REBATES., See Caoncessions.

RECETPT OF PROPERTY. Se¢ DeLivery: Pick-uP aND DELIVERY.

RECORD AS BASIS OF FINDINGS. Sec Hearivo.

REFRIGERATION. See Tcing; SeRVICE.

REGULAR RATES. See Concessions; FaLse BILLino.

REGULAR ROUTES. 8ee also Common Canricrs; Hrcr Sess aND OREAT
Laxes; SErvicE.

Section 2 of the Intercoastal Act, which requires that every common carrier
by water in interstate commerce engaged in transportation on regular
routes from port to port shall file'schedules of rates, does not eclassify ports,
nor does it contemplate regularity of sailings in & trade or regularity of
calls at a port. Alaskan Rates, 558 (580},

To accept respondent’s contention that there is no requirement for filing
tariffs to and from the canncries, salteries, lumber camps, and small settle-
ments, on the ground that they are not on regular routes and because no
regularity exists with respect to sailings or calls, would, under the circum-
etences reviewed, render futile any regulation with respect to principal
ports. Id. (580).

The primary purpose for the insertion in the statute of “on regular routes
from port to port’” was to exclude from regulation traffic transported by
tramp vessels, Certainly, respondents cannot contend that any vessel
which they operate is a tramp; they operate the only services to Alaska.
In fact, that trade comprises their prineipal business. Respondents admit
they hold themselves out to transport cargo to and from all industry
locations within the respective areas which each serves, and it has begome
generally known that if service is required and requested it will be given.
Id. (5801.

Respondent is an individual operating a motor vessel between Anchorage,
Cook Inlet, and Seattle during nine months of the year. Ile carries
passengers and freight but maintains his operation i3 not that of g
common carrier beeause of irregularity of achedules and routes. IHe
carries all kinds of freight offered, sails quite regulatly although not on
stated schedules, In this respeet we see no difference between his serviee
and that of other common carriers serving so-called irregular ports, He
operates as a common carrier and will be required to publish and file his
schedules. Id. (581).

Service by Alaska Steamship, Alaska Transportation, and Northland to and
from so-called irregular (minor) ports is transportation on regular routes
from port to port within the intent of Congress and subject to the Shipping
Act. Td. (583).

REGULATIONS. See also AGREEMENTs Uxper Section 15; KwowLepcE;
MEercEANT MARINE AcTs; OTHER PERsoNS; PRACTICES; SERVICE; STORAGE;
TARIFFs.

Much of respondents’ argument is addressed to the absence and asseited
necd of regulations by us which would make the false billings concerned
impossible. This argument even approaches a position that respondents
are fiee of condemnation for violation of section 16 or 17 unless and until
such 1egulations are prescribed. Respondents’ conference agreements
when filed and approved manifestly contemplated every proper
effort on their part to accomplish the details of mansgement through
adequate tariff items and rules, and, if and as found necessary by them,
through amendments to the conference sgreements themselves. The

Z2USMOQ



908 INDEX DIGEST

REGULATIONS—Continued
duties and responsibilities placed upon carriers by sections 16 and 17 are
not to be fransferred to the regulatory body, and respondents will be
expected to promulgate their own regulations. Any assistance of the
Commission applied for and actusally shown by them to be necessary will
be given. Rates from Japan to United States, 426 (436, 437).

Intercoastal rules, regulations, and practices with respect to mixed-caiload
shipments found unreasonable, without prejudice to establishment of rules,
regulations, and practices which are not more liberal than those maintained
by transcontinental rail and water-rail lines. Intercoastal Rate Structure,
506 (511).

Rates, rules, regulations, and practices relating to wharf demurrage and wharf
storage are unduly prejudicial and preferential and unreasonable in viola-
tion of sections 16 and 17. Reasonable regulations preseribed. Practices
of San Francisco Bay Terminals, 588 {508-609).

In not filing with the Commission as required, rates, charges, rules and regu-
lations for and in connection with transportation of property from New
York to Havana, respondent found to have knowingly and willfully violated
the Commission’s rules and regulations prescribed in Section 19 Investiga~
tion, 1935, 1 U. 8. 8. B. B. 470. Rates of Garcia 615 (619).

Respondent’s contention respecting its failure to comply with regulations
requiring rate filings is that section 19 of the Merchant Marine Aect, 1920,
provided no authority to require rate filings by carriers in foreign commeree.
It confuses rate filings before transportation, such as statutorily required
of interstate carriers, with rate filings after transportation, required of
foreign carriers by the section 19 regulations. It overlooks that its con-
tention was originally and unsuceessfully argued in 1 U, 8. 8. B. B, 470
(500). Rates of General Atlantie, 681 (685).

Respondent seeks to support its eontention that section 19 of the Merchant
Marine Act, 1920, did not afford authority to require its rate filings by
additional contentions that the Commission’s right to require production
of information by earriers was limited to the Commission powers contained
in sections 21, 22, and 27 of the Shipping Aet, 1916. The exercise of the
several powers specified would in no manner prevent or conflict with the
authority of section 19. Id. (685).

RELEASED RATES.

Defendant’s eastbound tariff Item 165, which complainant seeks to have
applied, names a 50-cent rate on bottles released to a valuation not exceed-
ing $5 per 100 pounds, That tariff contains no specific commodity rate
on bottles, unreleased, but Rule 55 provides for application of the west-
bound rate when a specific commodity rate is not named. Westhound
tariff item 1480 provides a rate of $1 on bottles, unreleased. Item 1480
was applicable. United Bottle Supply Co. v. Shepard, 349 (350).

The fact that a per-100-pound rate of 50 cents applied on bottles shipped
under a released value is not proof that the applicable per-100-pound rate
of $1 was unreasonable. Id. {351).

In connection with shipments whose values required billing under different
items and at higher rates than those applied, respondents question the
accuracy of the investigators’ tariff interpretation, directing attention to
stamped notations on the bills of lading reading, for example, “metalware,
value not exceeding $175 per 40 cubic feet.” Although conceding the true
40-cubic-foot value to exceed that stated in the notation, respondents’
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RELEASED RATES—Continued

contention is that such notation serves to justify the lower tariff rate
charged on the theory that the shipper released the shipment’s value to
obtain the lower rate. No tariff provision authorizes released-value rates
by respondents, and at most such bill of lading notations have no other
effect than to restrict the shipper to the value stated in the event of claims
for loss or damage. IRates From Japan to United States, 426 (432).

REOPENING. 8ee Cuaxcen Coxpitions; Moot Cases,
REPARATION. See also Damaces; Jurispiction; Liapmiry; MisquoraTion
oF RaTES; OVERCHARGES; ILATL AND RAIL-WATER ILATES; REASONABLENESS;

BPACE.
Complainant asks for reparation, but does not show that it was injured by

the violations of sections 16 and 17 found to exist. In addition to com-
peting in the European markets with raisin shippers in this country, it
must mect the competition offered by other countries. It does not sppear
that any of its competitors in the United States controlled the prices in
such markets or that their prices were any lower than the market prices
generally throughout the entire field of competition. Reparation, therefore,
ig denied. Sun-Maid Raisin Growers Assoc. #. Blue Star Line, 31 (38),

As to complainant’s ability to obtain automobiles for shipment in space

requested and refused by defendante, the record shows complainant could
and would have obtained and shipped the $167,000 worth of automobiles
in compliance with its contract and that complainant’s net profit would
have been 15 percent of that sum, or $25,050. This amount, with interest,
awarded a3 reparation for unfair treatment and unjust diserimination in
violation of section 14 “Fourth” of Shipping Act, 1916. llernandez v.
Bernstein, 62 (65-67).

In 1 U. 8. M. C. 686, we found that defendants unfairly treated and unjustly

discriminated against complainant in the matter of eargo-space aceommo-
dations for automobile shipments to Spain, and that complainant had been
injured by the violation of seetion I4. Complainant made no showing
that all the automobiles upon which request for reparation was based
could have been carried by defendants, nor of the amount of space which
was available and value of the cars which could have been earried in such
available epace. Upon further hearing with respect to the measure of
complainant’s injury, reparation, with interest at six percent, awarded.
Id. (67).

Although it has been shown that during certain periods the assembling, dis-

tributing, and handling charges were assessed by some defendants without
proper tariff authority, in violation of the Shipping Act, 1916, and Inter~
coastal Shipping Act, 1933, complainants are not entitled to reparation
unless the sum paid by complainants amounted to an unjust or unreason-
able exaction for the service rendered. There has heen no showing. The
petition for reparation is, therefore, denied. Boswell v. Am-Hawaiian,
95 (104, 105).

The exceptions seeking reparation overlook that the case is a suspension pro-

ceeding instituted and conducted under section 3 of the Intercoastal Ship-
ping Act, 1933. Reparation awards are authorized only in connection with
proceedings under section 22 of the Shipping Act, 1916. Pacific American
Fisheries v. Am.Hawaiian, 270 (278).

Rate charged on second-hand bottles found inapplicable and reparation

awarded. United Dottle Supply Co. v. Shepard, 349 (351).

2U0.85.M.C.
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Rate on candy from New York to Hawail found unreasonable. Reparation
awarded and reasonable rate for future preseribed. I{ress v. Baltimore
Mail, 450 {452)

Defendant’s failure to fulfill obligation fixed by its routing sheet in connec-
tion with ghipment of syrup from Philadelphia to San Diego found an
unreassonable praetice. Reparation awarded. Atlantic Syrup Ref. Co. v,
Luckenbach, 521 (522). -

Defendant’s tariff rule provides that any claim for overcharge must be filed
within 1 year from payment of freight. Section 22 of the Shipping Act,
1916, provides for reparation if complaint is filed within 2 years after
cause of action accrued. It follows that recovery in the instant case is
not barred. Overcharges ghould be refunded. Plomb Tool Co. v Am.
Hawaiian, 523 (524).

Rate charged on synthetic indigo paste and sodium hydresulphite from
Philadelphia to Houston is unreasonable and reparation awarded. Du
Pont de Nemours ». Southern, 527 (528).

Found due. Cont, Distrib’g. Co., Tnc. ¢. Cia. Nacional De Nav., 724 (726).

RETALIATION,

There is testimony to the effect that the Pacifie Coast-European Conference
threatened to deny complainant space unless it agreed to the increased
rates. This is denied by conference witnesses. Such retaliation would
be s misdemeanor under the act for which a severe penalty is provided.
Pacific Forest Industries v. Blue Star Line, 54 (57).

Protestants charge that elimination of Bellingham Piler B was an act of
retaliation by canal respondents against protestant because of the latter’s
refusal to withdraw a formal complaint. They show that respondents’
conference chairman threatened Pacific American Fisheries’ president that
the pier would be eliminated from terminal-rate application unless such
complaint was withdrawn, and that apparent authority was given by
respondents to their chairman to effect such elimination. Apart from
the force of such evidence as possible added proof of unreasonableness and
undue prejudice, it shows an attitude toward and treatment of shippers
by these respondents which is to be condemned in view of section 14 (third)
of the Shipping Act, 1916, prohibiting resort by a subject carrier to a dis-
eriminating or unfair method because a shipper has filed a complaint.
Pacific American Fisheries v. Am. Hawaiian, 270 (277).

RETURN. See also Fair HETURN; RETURNED SHIPMENTS; REVENUE.

When the rate charged applies on “carriers empty, returning,” including
bottles, the item does not apply when the bottles are not ‘“‘returned”
bottles. Reparation awarded. United Bottle Supply Co. v. Shepard, 349
(350, 351).

REVENUE. See also CoMpENsaTORY RateEs; CosT OF SERvVICE; EVIDENCE;
Fair Retvan; PracTices; STABILITY oF BRaTEs AWD SERVICES.

Respondent estimates that proposed rates will produce an average gross
revenue of $5 per ton. FEven santicipating reductions in respondent’s
estimate of available traffic, nothing of record indicates that net revenue
resulting from the extended service concerned will be lower than that
earned in 1938. Proposed rates are not found unremunerative. North
Carolina Line—Rates to and from Charleston, 83 (86).

Revenue prior to September 21, 1939, is claimed to have been insufficient,
but the extent of the deficiency which must be met by increases in rates
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is not shown. Without such data and data relating to increases in cosis
of operation, no basis exists for judging the increases in rates on the merits.
Puerto Rican Rates, 117 (123).

As all drydock property of respondent has been valued as common-carrier
property, respondent contends that all drydeck revenue and expenses,
whether from carrier or non-earrier sources, should also be classified as
common carrier. The soundness of this argument is not guestioned.
Rates of Inter-Island Steam Navigation Company, 253 (264).

Net income from air-line sgencies has been allocated to common-carrier
income hecause the services, such as administrative and accounting duties,
the sale of tickets and so on, are performed by officials and employees of
respondent who are primarily engaged in steamer operations. This
aecords with the treatment of income from drydock operations, which iz
allocated to comman-carrier income notwithstanding a substantial amount
of work is done for outsiders. 1d. (265).

The value for rate-making purposes of respondent’s properties which are
used and useful in the public service does not exceed $6,565,000. A fair
rate of return on such value does not exceed 7 percent, The probable net
income from respondent’s present rates will approximate $313,127 annually,
which represents a return of 4.77 percent on present value. Respondent’s
rate siructure as 8 whole not shown unreasonable or otherwise unlawfull
Id. {267).

Respondents point out that the suspended 22-cent rate yieldz a per-ton-mile
revenue of 2.67 cents, hased on a distanee 6f 165 neutical miles, Baltimore
to Norfolk. In the absence of cstimated cost of handling wine at the
terminals, damage ratio, and storege factors, that figure is not of itself
proof of compensatory revenue, even though it may compare favorably
with revenue on other freight. Daltimore-Virginia Ports Wine Rates,
282 (284).

Respondents’ exhibit shows a revenue from woo! and mohair of 9.7 cents
pet cubie foot as compared with & higher revenue from eleven other com-
modities on which the stowage factors and rates are lower. Suspended
schedules eliminating fres warehouse delivery found justified, Warehouse
Dreliveries of Wool, 331 (333).

Tn original report (2 U, 8. M. C. 253), the Commission found that respond-
ent was entitled to a return of 7 percent on a rate base of $6,565,000 and
that annual revenucs, estimated at $313,127, produced a return of only
4,77 percent.  Decause the task of calculating future revenues and expen-
ses was complicated by reduction in passenger fares and a strike, the pro-
eceding was held open for incorporation of evidence showing actual income
for the calendar year 1939. Dvidence now submitted indicates such
actual net income was $274,234.78, or 4.18 percent on the rate base,
Proceeding, therefore, discontinued, Rates of Inter-Island Steam Navi-
gation Company, 334.

The rate of return of 29.49 percent earned by Santa Ana in 1940 is clearly
excessive.  Assuming that on the basis of 1940 traffic all revenue from the
oil and oil producta is lost, with no offsetting traffic or any corresponding
reduction in operating expenses, the resulting estimated net operating
income, ranging from $17,500 to $34,000, would produce rates of return
on the fair value found herein ranging from 6 to 12 percent. In view of

. the unpredictable loss of revenue in 1941 and its effect on net income,
2 0.8 M.C.
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and in the absence of complaint from shippers, concluded that respond-
ent’s rate structure has not been shown unreasonable. Alaskan Rates,
558 (575).

The bulk of the traffic to and from minor ports consists of fishery traffic
which tskes the lowest rates. On northbound traific, gross per-ton
revenue for the minor ports is from $1 to $4 per ton lower than for princi-
pal ports. It does not necessarily follow that traffic to and from principal
ports is being unduly burdened with moere than its share of operating
costs inasmuch as traffic to and from minor ports is of lower grade than
to and from principal ports, and the revenue thereon consequently would
be less. Id. (578).

RISK.

Complainant estimates that the voyage cost $45,100, or approximately
$13.85 per net ton of cargo. The actual cost was $76,020.71, exclusive
of excess profits taxes, Total freight charges collected for transportation
of the alcoholic liquors from Baltimore to Pacific coast amounted to
$101,453.17, resulting in a profit to defendant of $25,423.46, and producing
a return of 33 percent on the investment. The reasonableness of this
rate of return must be judged in the light of the risk involved. Defendant
was faced with several unususl risks, such as threatened crew trouble,
inability to obtain sufficient fuel, and possibility of stoppage of work at
destination ports. Complainants admit that the shipment was unique
in many respects and conceded that the profit thereon should range
between 25 and 30 percent. Unreasonableness not shown; complaint
dismissed. Seagram v. Flood, 208 (209),

RIVER CARRIERS.

Mississippi River carriers clearly are subject to Commission’s jurisdiction
with respect to intercoastal shipments billed through under joint rates,
and the questions presented are whether they are subjeet with respect to
shipments billed to or from New Orleans at proportional rates and whether
the proportional rates must be filed. Carriers need not actually go upon
the high seas or the Great Lakes to be subject. Through carriage implies
a through rate. This through rate is not necessarily a joint rate. It
may be merely an aggregation of separate rates fixed independently by
the several carriers forming the through route, such as in this case. Inland
Waterways Corporation, 458 (460, 463).

ROUTES., 8ee also CoMPETITION; CoNTRACT RATES; (GEOGRAPHICAL ADVAN-
TAGES AND DISADVANTAGES; MERCHANT Maring Acts,

Shippers have a right to enjoy their legitimate opportunities to obtain car-
riage on the hest terms they can. They are entitled to use all the natural
routes open to them, which right may not be abridged by carriers through
improper eompetitive practices. Carriers should not by artificial means,
attempt to control the flow of treffic not naturally tributary to their
lines. Contract Routing Restrictions, 220 (225, 226).

From some origins inland rates to New Orleans and Mobile are the same; yet
defendant shrinks its rate only from New Orleans to equalize rates via
Northern ports. Shippers are thereby deprived of their choice of routes
via New Orleans or Mobile, and Mobile is deprived of an opportunity to
compete. Such sction is unduly prejudicial to Mobile and unduly pref-
erential of New Orleans. Mobile v. Baltimore-Insular, 474 (480).
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ROUTING. Seealso Tarouce RouTeEs aAND THROUGH RATESs.

Defendant’s failure to fulfill obligation fixed by its routing sheet in connec-
tion with shipment from Philadelphia to San Diego found unrcasonable.
Reparation awarded. Atlantic Syrup Refining Co. ». Luckenbach, 521
(522).

RULES. See AcrReeMeENTS UNDER SEcTION 15; REGULATIONS; SERVICE; STOR-
AGE,

SATLINGS. See SERVICE.

SCHEDULES. See AcreEMENTs UnpER SECTIiON 15; TaRIFFS.

SECTION 15 AGREEMENTS. See AcreemeNTs UNDER SECTION 15.

SECTION 19 REGULATIONS. Ses KxowLEDGE; MErcHANT ManrINE AcTs;
REcuLATIONS.

SERVICE. See also ApsorRprTiONS; AGREEMENTS UNDER SECTION 15; AssEmM-
BLING AND DisTrRIBUTION; BLANKET RaTEs; BoorING; CIRCUMBTANCES AND
ConpITIONS; DISCONTINUANCE OF SBERVICE; EmBaRGoEs; EviDEncE; GEO-
GRAPHICAL ADVANTAGES AND DisapvanTaGEs; FIANDicAP RaTEs; JUmispic-
TION; MANAGERIAL IiscreETioN; MeRcHANT MARINE AcTs; Moworory;
Norice; On-Canniace; Pick-Ur aNp D=eLivEry; PracTices; QUANTITY]
SHIPFINO AcT, 1916; SrAcE; STABILITY oF ILATES AND SERVICES; SUSPENSION;
VALUE OF SERVICE.

Respondents’ service was ten days faster than either of the conference lines.
It is fair to assume that more ports were not served and more gpace was
not allotted to coffee shipments because of respondents’ commitments for
cargo destined to the Far East. Commission would hesitate to approve
an agreement of respondents with the conference lines providing guarantee
to respondents of 20 percent of all the coffee carried based on such con-
siderationa, Granting respondents’ demand would have resulted in a
loss to the conference carriers far beyond that which they were able to
bear. Rules and Regulations preseribed. IRates, Charges and Practices
of Yamashita and O. 8. K., 14 (18).

The business of coffee receivers and roasters has increased over 100 percent
directly as & result of the regularity of service and stability of rates of
the conference lines. Ilegulations prescribed in connection with respond-
ents' practices in underquoting conference carriers’ rates. Id. (F9).

Defendants state it was necessary, in the beginning, to serve all of the ports
in the Ban Diego-Vancouver blanket in order to obtain sufficient cargo;
that they would now gladly withdraw their services from some of the porta
were it not for the fact that, unlike the situation in respect of Stockton,
industries have been established in reliance upon continuance of such
services, and that, if Stockton should be made a terminal loading port,
the increase in traffic that would move through that port would not be
new tonnage but cargo such a3 defendants now lift at San Francisco Bay
ports. San Francisco, Qakland, Alameda and their various interests
assert their ports have been developed with the thought that ports such
as Stockton, lying behind terminal ports, would not be served by ocean-
going vessels. It isurged that their large investments would be jeopardized
by disturbing the existing relationship. All of these considerations are
matters of which defendants might take cogrizance in deciding whether to
serve Stockton, but they are not sufficient to sustain an unduly diserimina~
tory rate adjustment after service has been inaugurated, Sun-Maid Raisin.
Growers Association v, Blue Star, 31 (36, 37).
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SERVICE—Continued

Complainant asks that defendants be required to provide reasonably adequate
service from Stockton if they desire to continue to function in concert,
In the absence of & showing of undue prejudice, Commission has no guthor-
ity to require carriers to serve a port. Id. (38).

The record discloses that respondents’ practices have not at all times been
such as to promote commerce as provided in their conference agreement.
The advantages of group action in rate matters and exemption from the
antitrust laws with subsequent elimination of competition, flowing to car-
riers by approval of a confcrence agreement, are not gratuitous grants.
They are intended, in furtherance of the policies of the Shipping Act, to
develop and encourage the maintenance of a merchant marine and to build
up the commerce of the United States, and they, therefore, place upon
conference members the duty to consider shippers’ needs and problems
and to provide for the orderly receipt and carcful consideration of shippers’
requests with full opportunity for exchange of views. Pacific Coast—
Furopean Rates and Practices, 58 (61).

The practice of absorbing on-carrying charges on targo destined {o ports to
which respondents publish direct-line service but at which, for their own
convenience, their vessels do not call, while at the same time refusing to
serve the discontinued ports either direct or by transshipment, is unduly
prejudicial. Puerto Rican Rates, 117 (129).

A necessary preliminary for the coastwise service as proposed by respondent
is the filing with the Commission of a tariff of rates. Class Rates between
North Atlantic Ports, 188,

Protestant carriers’ position is that the territory involved is amply served,
that there iz no demand for the additional service proposed by respondent,
that they have idle ships which c¢ould be used if business warranted, that
respondent cannot secure new traffic, and that respondent’s entry into the
field will only result in a further decrease of traffic for them. Intervener
chamber of commerce states that ordinarily that organization welcomes
new water lines, but that there is no demand for respondent’s proposed
service, that the public interest would not be served by it, and that there
is fear that protestant earriers will be obliged to curtail their services.
To contend that the Commission can prevent a bona-fide carrier from enter-
ing the trade for the above reasons presupposes a power which is not
conferred by the Shipping Acts. Id. (189, 190).

Respondent testifies it actually intends to engage in the local service between
North Atlantie ports, Its publication of rates was not only intended to
give solicitors an opportunity to make contacts to determine whether the
services would be used, but to aveid additional regulation, and to satisfy
any future statutory requirements incident to securing a certificate of
public convenience and necessity. No sdvertising has been domne, and
respondent’s witness did not know whether solicitation bad been made,
Whether extra ships, personnel, or terminals, exeept those at New York and
Hoboken, would be needed.to handle the traffic, has not been determined.
Suspended schedules found justified. Id. (188, 190).

In determining the question of whether the diserimnination involved is unjust,
the disadvantages of respondents’ monopoly (of traffic from the Great
Lakes area to Europe, attained by their contract rate system) should be
weighed against the advantages flowing therefrom, such as stability of rates
and consequent stability of service. Respondents’ contracts with shippers
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SERVICE—Continued
whereby the shippers are subject to the penalty of respondents’ noncontract
rates on their shipments from North Atlantic ports to Europe if they
patronize carriers operating direct from Great Lakes ports to Europe, found
unjustly diseriminatory and unfair, to interfere with the low of commerce
through Great Lakes ports, and detrimental to commerce of the United
States. Contract Routing restrictions, 220 (225, 227).

“Direet service’ is only that service from the last loading port to the first
discharging port of a vessel. Therefore, complainant’s proposed service
from Ilampton Roads to Rotterdam by vessels discharging firat at Bremen
and Hamburg would be less direct than Black Diamond’s service from
Hampton Roads with vessels calling at New York en route to Rotterdam.
Waterman v. Bernstein, 238 (242).

Adequate tonnage in a trade will not justify refusal of admission to conference
for the reason that, if adequacy of existing service is to prevent new lines
from engaging in the trade, carriers already in the scrvice could perpetuate
their monopoly by the simple and expedient method of continuing to main-
tain adequate service. Id. (243).

Elimination of Pier B from the application of respondents’ Bellingham ter-
minal rate for eastbound canned goods in minimum quantities of 250 tons
not justified, and denial of such rate therefrom, in view of respondents’
contrary practice at Seattle, found unreasonable and unduly prejudicial.
Pacific American Fisheries v. Am, Hawaiian, 270 (279).

The intercoastal handicap systern is based upon such considerations as fre-
quency of sailings and time in transit. Intercoastal Rate Structure, 285
(290).

Bernstein and Red Star have discontinued operations. Black Diamond and
Belgian Line by iucreasing their sailing sehedules to a weekly basis have
supplied to shippers the equivalent of the services withdrawn. Subse-
quently, Hlamburg-American and North German Lloyd were discontinued.
The contention as to overtonnage is without merit. Cosmopolitan o,
Black Diamond, 321 (330).

To justify its solicitation of carge by offers to underguote rates of conference
carriers, and employment of agents and payment of commissions to them
when, at the same time, they are shippers or receivers of cargo, respondent
testifies that such a systern was made necessary by the need of shippers for
lower rates, conference competition, and the use of slow vessels by ré-
spondent. The fact that a carrier chooses to employ slow vessels is not
justification of indulgence in a practice otherwise unlawful, Cargo to
Adriatic, 342 (344).

Protestauts offered no evidence of undue prejudice relative to respondents’
cancellation of its entire service and rates from the Gulf to Puerto Rico.
Lucking v. Detroit Navigation Co., 265 U. 8, 346, states that. “The duty to
furnish reasonable service while engaged in business a3 a common carrier
i3 to be distinguished from the obligation to continue in business. No duty
to continue to operate its boats on the route is imposed by the common
law or Federal statutes.” See also Mc¢Cormick 0. U. 8., 16 Fed. Sup. 45.
Legislation subsequently enacted confers no additional authority on the point
involved. Proceeding discontinued. Gulf-Puerto Rico Rates, 410 (41 1).

Without question, service which inclndes refrigeration of & shipment through-
out its entire route is superior to se-vice according refrigeration over only
& part of the route. Kress v, Baltimore Mail, 450 (451),
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SERVICE—Continued

Maintenanee by commeon carriers of schedules of rates for services which they
do not perform eannot be justified. Embargo, North Atlantic and Gulf,
464 (465).

Respondent proposes by menns of embsargo to abandon its service. It has
filed no tariff supplement eancelling rates for transportation between the
ports involved, It asserts that it is common practice in coastwise trade to
issue embargoes withdrawing service. Even if an embargo were the proper
medium of abandoning service, the short notice given by the embargo in
question works an unreasonable hardship on the public. The embargo is
unreesonable. Respondent ordered to file schedules cancelling its rates for
the services to be withdrawn. Id. (464, 465).

Seatrain’s service differs materially from that offered by the breakbulk lines
and is conceded by all parties to be of a superior nature. Shippers testified
that with equal costs they would always use Seatrain. The practice of
equalization is not condemned a3 a general principle. DBut here it creates
an undue advantage which cannot be overcome by the breakbulk lines
individually, except by resigning from the conference and precipitating a
rate war, which is & condition contrary to the best interests of the American
merchant marine. Practice of Seatrain of absorbing difference between
costs of delivery of cargo to its vessels at Texas City and costs of delivering
local tonnage to breakbulk earriers at shipside at Houston, Galveston, and
Beaumont, found in violation of sections 16 and 17, Beaumont v, Seatrain,
500 (502-505). Reversed in part on further hearing, 699,

Defendants contend that since complainant has transported no coffee, it is
not regularly engaged in the coffee-carrying trade covered by the conference
agreement, and, therefore, not entitled to conference membership. Thus,
they endeavor to impose a requirement which they themselves by monop-
olizing the trade make impossible for others to fulfill. Complainant has
announced his service, published eailing schedules, solicited coffee ship-
ments, and earried cargo obtainable. This is sufficient. Olsen v. Blue
Star, 529 (532).

The Shipping Aet, 1916, does not contemplate regularity of sailings in the
trade or regularity of calls at ports as being the test of whether or not
common carriers fall within or without the provision relating to ‘‘regular
routes,” Rates of General Atlantie, 681 (684).

EHIPPING ACT, 1916. See also AGREEMENTS UNDER SECTION 15; CaNaL
Zowe; CEESAPEAKE Bay; CommoN CarRIERS; CoNTRACT RATES; DETRIMENT
10 CoMMERCE; DuarL Common aNp ConTracT CARRIERS; Evasion; HEaRrING;
INTERCOASTAL SHIPPING AcT, 1033; JUurispIcTION; MERCHANT MARINE AcCTs;
MoworoLt; OTHER Prfisons; OYERCHARGES; PoLICY; PRACTICES; REPARATION;
RivEr CanrriErs; SErvICE; SToRAGE; SuBsipY CoNTRACTS; THROUOH RoOUTRS
aND THROUGH RaTES.

Interpretation; Jurisdietion:

Complainant’s shipments were transported by defendants from New
York to Cristobal and by other carriers from the Canal Zone to ports
in Central America. As defendants did not transport the shipmenta
involved between a port in the United States and other ports in the
United States or possessions thereof within the meaning of the Ship-
ping Act, 1016, section 18 of that act is without application in respect
thereto. Neuss, Hesslein, v. Grace, 3 (4).
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SHIPPING ACT, 1916—Continued
Interpretation; Jurisdiction—Continued

Section 1 of the Interstate Commerce Act applies the provisions of that
act to common carriers engaged in transportation wholly by railroad
or partly by railroad and partly by water, but only insofar as such
transportation takes place within the United States. Bection 18 of
the Shipping Act, 1916, provided, at the time of this transaction, for
the filing by every common carrier by water engaged In interstate
commerce of maximum rates for or in connection with transpertation
between points on its own route. It is thus seen that the Interstate
Commerce Act applies to transportation which takes place within the
United States, while section 18 of the Shipping Act applies to trans-
portation by & commeon carrier engaged in interstate transportation
“between points on its own route,” that is, ‘“‘on regular routes from
port to port between one State and any other State of the United
States.” There is no fundamentsl difference in the meaning of these
two provisions, the only difference being in the language used to ex-
press that meaning. In copstruing section 18, therefore, considera-
tion must be given to the construction given to the above mentioned
pravision of the Interstate Commerce Act. Arthure. A, H. 8. 8. Co.,
6 (8).

Exceplions seeking reparation overlook that the case is a suspension
proceeding instituted and conducted under section 3 of the Inter-
coastal Shipping Act, 1933. TNeparation awards are suthorized only
in connection with proceedings under section 22 of the Shipping Act,
1016, Pacific American Fisheries v. Am. Hawaiian, 270 (278).

As section 18 relates solely to interstate commerce, the allegations there-
under against North Atlantic Continental Freight Conference carriers
will not be considered. Cosmopolitan e, Black Diamond 321 (322).

Respondents’ position is that the Commission is without suthority to
require them to maintain service and, further, that it had no authority
to suspend the operation of schedules the effect of which was merely
to withdraw service. No reason found to depart from 1 U, 8. M. C,
770, asserting authority to cancel respondents’ schedules whenever ina
given case the facts show urdue prejudice to any locality or deacription
of traffic. Intercoastal Cancellations and Restrictions, 397 (398).

The duties imposed upon defendant by sections 14, 16, and 17 of the
Shipping Act, 1916, are not owed by defendant to complainant broker,
whose only interest in the transportation involved was the compensa-
tion it expected to receive from defendant in return for supplying
cargo for defendant’s vessels. Complainant’s cause of action against
defendant, if any, is not cognizable under the provisions of the Ship-
ping Act, 1916, alleged to have been violated. American Union
Transport . Italian Line, 553 (556, 557).

Section 18 is not applicable to carriers engaged in foreign commerce.
Remis 7. Moore-McCormack et al., 687 (692).

Parties Subject; Requirements:

The second paragraph of section 17, respecting receiving, handling,
staring or delivering of property, relates to services performed at the
terminal as distinguished from the carrying or transporting by the
vessel. Los Angeles By-Produets Co. ¢. Barber, 106 (113, 114).
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SHIPPING ACT, 1916—Continued

Parties Bubject; Requirements—Continued

Respondents’ counsel states that revenue and expense data of the nature
requested in subpoenas would have been submitted if the request had
been issued under authority of section 21 of the Shipping Act, 1916.
This position is difficult to understand unless it is also respondents’
contention that full right of cross-examination does not attach to data
submitted pursuant to that section. However, there can be nothing
private or confidential in the operations of a carrier engaged in inter-
state commerce. Puerto Rican Rates, 117 (123).

It is only natural that respondent should give preference to its own
hotel accommodations over those of its competitors. But thisis not
the kind of undue preference that is condemned by section 16 of the
Shipping Act, 1916, Respondents only duty is to its patrons. And
there is no complaint of record from any passenger of undue preference
or prejudice arising from respondent’s arrangements for the Island
tour, Rates of Inter-Island Steam Navigation Company, 253
(266, 267,

New Orleans complainant and supporting interveners state they are
interested principally in maintaining rate parity with New York, and
not partieularly in the level of the rate charged. No necessity exists,
therefore, for considering allegations of unreasonableness under section
18. Green Coffee Assoc. v. Seas Shipping Co., 352 (353).

Carriers may do many things which the Commission ¢ould not compel,
but that privilege is not unlimited. Mobile v. Baltimore-Insular, 474
(486). )

Respondent Port of Redwood City is an “other person’’ as defined in
the Shipping Act, 1916, a3 amended, and its rates, charges, practices
and services in connection with handling and shipment of bulk cement
through pipeline are subject to said Act. Contract Rates—Port of
Redwood City, 727 (745).

Respondent stevedoring companies, terminal operators, and other con-
tractors engaged in carloading and unloading of water-borne traffic
are “other persons” pubject to the Shipping Act, 1916. Status of
Carloaders and Unloaders, 761 (773).

Certain water-carrier respondents, engaged in carloading and unloading
of shipments in interstate commerce only, are subject exclusively to
Interstate Commerce Act and, therefore, are not proper parties to
agreement under section 33 of Shipping Act, which provides that
Maritime Commission cannot exercise concurrent jurisdiction over
any matter within power or jurisdiction of Interstate Commerce
Commission. Id. (766, 770, 773). On further hearing, such carriers
found to be subject to Shipping Act, 1916, and proper parties to
agreement, 791,

Respondents are engaged in carloading and unloading of waterborne
traffie, and are subject to the Shipping Act, 1916; Pope and Talbot
is & common carrier, and #ll other respondents are “other persons’
subject to the act. Carloading at Southern California Ports, 784
(785-786).
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SITIPPING INSTRUCTIONS. See also TeroucgE Rovres aNp TurovueH
RaTES.

No authority to award damages beeause of a carrier’s failure to follow in-
structions to ship on a particular voyage. Complaint dismissed. Pilgrim
Furniture Co. v. Am. Hawailan, 517 (518). ’

SHOLRTENED PROCEDURE. See Hearmng.

SIMILARITY OF TRAFFIC, SERVICES, CIRCUMSTANCES AND CON-
DITIONS. See CIRCUMSTANCES AND CoNDITIONS; EVIDENCE.

SOLICITATION. See also CoumoN CARRIERS; INTERCOASTAL SHIPPINO
Acr, 1933.

Solicitation is a part of the business of transportation., In re Pan-American,
633 (696).

SPACE. See also BuLk; REPARATION; SERVICE.

Whether, at the particular times of complainant’s requests for bookings of
the five shipments upon which the complaint is predicated, there was
available space in defendant’s vessels to accommodate such shipments
and whether the bookings by defendant abroad were subsequent to com-
plainant’s requests, as alleged by eomplainant, are not shown by any
facts of record; nor is it shown that brokerage as to any of these shipments
was paid by defendant. American Union Transport v, Italian Line, 553
(556).

Denial of space as in retaliation would be a misdemeanor under the act for
which a severe penalty is provided. Pacific Forest Industries v. Blue
Star Line, 54 (57).

Despite complainant’s requests for bookings for automobiles, subsequent
thereto defendants booked and accepted and stowed other cargo in spaces
in their vessels usually used for unboxed automobiles. Reparation awarded.
Ilernandez v. Bernstein, 62 (63).

Distribution of space in times of space stringeney, based upon the relative
proportion in which the shippers offer lumber on hand and conveniently
located for prompt loading, taking into consideration the rights of small
shippers, would scem to be just and reasonable. Patrick Lumber Co. o.
Calmar, 494 (499},

It is apparent that, in arranging its vessel itineraries and apportioning the
space, defendant did not prorate the space and service in proportion to
eargo offerings which were on hand and ready for loading. Its failure in
this respect resulted in undue prejudice to complainant. Id. (499).

No showing was made that there was cargo space available, and, consequently,
no action may be maintained under the allegation of section 14. Pilgrim
Furniture Co. v. American I{awaiian, 517 (518)}.

Respondents obtained allocation of cargo space from Suez to the United
States and disposed of it to others on bases far exceeding the rate accorded
them. Respondenta are not subject to the Shipping Act, 1916. Proceed-
ing diseontinued. TRates of M. Benin and Sigma Trading Corp., 662 (665).

SPECIAL RATES. See also GOVERNMENT.

Tariffs which aceord to particular shippers within blanketed areas rates or
privileges not available to others similarly situated are unlawful under
section 16. Alaskan Rates, 558 (577).

Respondent will be expected to remove the apparent discrimination in
connection with transportation of ore and ore concentrates as between
principal and minor ports from which rates are subject to special arrange-
ments. Id. (581},

Z2U.SM.C.



920 INDEX DIGEST

SPEED. See MiNiMuM RATES; SERVICE.

SPLIT-DELIVERY. See DELIVERTY.

STABILITY OF RATES AND SERVICES. See also AGREEMENTS UNDER
Secvion 15; CoMreTITION; CONTRACT RATES; DISCRIMINATION; INTERCOASTAL
Smrrping Act, 1033; Juntspiorion; Mivimum Rates; Srvice.

The stability of the rate structure iz essential to coffee receivers and roasters
in carrying out their business. Wide fuctuations in rates would be
detrimental, if not destructive, of the business. This business has increased
aver 100 percent directly as a result of the regularity of service and stability
of rates of the conference lines. Practices of respondents in underquoting
conference carriers’ rates condemned, and rates and regulations preseribed
under section 19 of Merchant Marine Act, 1920, TRates, Charges, and
Practices of Yamashita and O. 8. K., 14 (19).

There i3 nothing of record leading to belief that the routing restriction of the
contracts, whereby shippers are subject to the penalty of respondents’
noencontract rates on their shipments via respondents from North Atlantie
ports to Europe, if they patronize carriers operating direct from Great
Lakea ports to Europe, is vital to the maintenance of stability of respond-
ents’ service and rates. On the other hand, there isa no doubt that respond-
ents, with their frequency and quality of service, are fully capable of
retaining their fair share of traffic from the Great Lakes area without resort
to coercive competitive tactics. Contract Routing Restrictions, 220 (226).

It is generally conceded that stability in rates is an advantage to shippers
a3 well as carriers and is necessary for the preservation of carrier revenues,
Intercoastal Rate Structure, 285 (301).

The practices of making rates lower by a fixed percentage than those of other
carriers destroys that stability in rates which is advantageous to American
shippers., Cargo to Adriatie, 342 (345).

STARE DECISIS. See AssEMBLING AND DiIsTRIBUTION; FINDINGS IN FORMER
CasEs; JURISDICTION.

STEVEDORING. See alzo Elaxpriva.

The over-all rates in the lump-sum stevedoring contracts were fixed after
careful consideration of all services which past experience indicated would
be required, and the fact that defendants consistently handled a greater
percentage of cargo received and delivered beyond ship’s tackle which
required the use of additional labor and equipment was necessarily an
important factor to be considered in constructing the rates. Boswell 0.
Am-Hawaiian, 95 (101).

The lump sum or fixed rates for stevedoring are based upon the entire service
which past experience indicates may be required, and the fact that all but
& small portion of the c¢argo carried by defendanta requires the handling
service beyond ship’s tackle is necessarily an important consideration in
constructing these rates. Under the cost-plus contracts the gervice
actually rendered is the basis of the charge in every case, The service
beyond ship’s tackle requires the use of considerable equipment, and the
expense incident to furnishing this equipment is also reflected in the
stevedoring rates. Los Angeles By-Products ¢. Barber, 106 (112).

STIPULATIONS. See CoanceEp ConprTions; HeARING.

STORAGE. See alse BEvipENce; ILLEGAL RATes AND PRACTICES; JURISDICTION;
OTtatr Peraons; PRACTICES; REASONABLENESS; REGULATIONS,

There can be no doubt of the carrier’s right to exact charges high enough to
clear its piers. A charge no higher than is necessary to accomplish this
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STORAGE—Continued
end is not unreasonable hecause of the mere fact that it iz higher than
would be just if the value of the storage service were the only element to
be considered. Arthur v. A, II. 8. 8. Co. 6 (11, 12).

Paragraph 1 of section 18 is comprehensjve and includes rates and charges
which are not iimited to the bare transportation or line haul, but include
those “‘relating to or cannected with the receiving, handling, transporting,
storing, or delivery of property.” Seetion 18 follows closely section 1 (6)
of the Interstate Commerce Act. The Interstate Commerce Commis-
sion has consistently found that it has jurisdiction over the measure of
storage and penalty charges, as well as over earrier regulations and practices
relating to storage. The rule adopted by the Interstate Commerce Com-
misston applies here, Id. (12).

In1 U. 8, M. C. 676 it was shown that extensive free time caused congestion
on the piers at times, interference with the expeditious loading and dis-
charging of cargo, and additional expense to carriers. Storage eharges in
effect are penalty charges assessed for the purpose of clearing the piers.
All receivers of eargo must use the piers, and any preferred treatment, by
charges or otherwise, of certain classes of cargo results in discrimination
against other cargo. DBecause of the lower storage charges on coffee, that
commodity does not share the burden properiy resting upon it respecting
the preventing of pier congestion.  Storage Charges Under Apreements
6205 and 6215, 48 (52).

Respondents’ eharges on coffee remaining on piers at New York after expira-
tion of free time resulted in uniawful preference and prejudice and un-
reasonable practices. Cease and desist order entered, and section 15
agreemeuts disapproved. Id. (63).

Respondents rates, rules, regulations, and practices relating to wharf demur-
rage and wharf storage are unduly prejudicial and preferential and un-
reasonable in violation of scctions 16 and 17. Reasonable regulations
prescribed. Practices of San Francisco Bay Terminals, 588 (5958-607).

STOWAGE. See also EvibENCE; RaIL AND RAIL-WATER RaTEs,

Respondents show that bagged wool requires unusual care in handling and
stowing. Damp wool is susceptible to self-heating and spontaneous
combustion and requires careful inspection when tendered for shipment.
One respondent gives each bag & thermometer test before loading. Wool
in grease will contaminate such commodities a3 dried fruit, sugar, and
flour. Increased rates under suspension justified. Wool Rates to Atlantic
Ports, 337 (339).

Conceding that some of respondents’ analyses are faulty, it must be remem-
bered that stowage factors are not constant. They may vary with types
of vessels and space used thereon. On the whole, the proposed increased
rates are not excessive considering the characteristics of wool. Id. (341),

STRIKES. 8ee DELIVERY.
SUBPOENAS,

Motion to quash subpoenas duces tecum denied. Puerto Rican Rates, 117
(122, 135).

Respondents’ counsel states that revenue and expense data of the nature
requested in subpoenas would have been submitted if the request had been
issued under authority of section 21 of the Shipping Act, 1916. Tbis
position is difficult to understand unless it is also respondents’ contention
that full right of cross-examination does not attach to data submitted pur-
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SUBPOENAS—Continued
suant to that section. However, there can be nothing private or con-
fidential in the operations of a carrier engaged in interstate commerce,
Id, (123, 135).

SURSIDY CONTRACTS. See also CommoN CARRIERS; JURISDICTION.

Operating-differential or other subsidy contracts executed under authority
of the Merchant Marine Act, 1936, do not augment statutory regulatory
procedure in respect to rates, charges, regulations, or practices of common
carriers. Green Coffee Assn, v, Seas Shipping Co., 352 (358).

The purpose of the provision in the operating-differential-subsidy contraet
executed pursuant to the Merchant Marine Act, 1936, which requires estab-
lishment of rates and practices satisfactory to the Commission, was to pre-
vent, if possible, the rise of subsidy payments to offset losses resulting
from destructive competition between American-flag carriers operating in
the same trade. Id. (358},

Matson urges that the Commission is disqualified from acting on the agree-
ment with Dollar {(now American President} because of its interest under
the operating-differential-subsidy agreement. The interest of the Com-
mission is the interest of the United States and was acquired in furtherance
of the purposes expressed in the Merchant Marine Act, 1936, creating the
Commission, and of the Shipping Act, 1916, conferring the regulatory
powers here challenged, Disqualification will not be permitted to destroy
the only tribunal with power in the premises. Dollar-Matson Agreements,
387 (3883).

SURCHARGE.

Surcharge of 35 percent on Pacific Coast/Hawaiian freight rates found justi-
fied. Surcharge—Matson Navigation Company, 622 (024).

Surcharge of 22 percent on freight rates for transportation between United
States and Haiti and east coast of Mexico not excessive, Burcharge—
United States, Haiti, and Mexico Services, 625 (629).

Suspended rates on lumber from U. 8. Atlantic and Gulf ports to Puerto Rico
not justified. Suspended schedules ordered cancelled, without prejudice
to establishment of surcharge based on actual ecosts. Lumber Rates—
Atlantic and Gulf Ports to Puerto Rico, 6306 (638).

Surcharges on adjusted rates determined. Alaskan Rates, 639 (654).

SUSPENSION. &ee also BurpEN oF Proor; INTERcoastan SHirrINg Acrt,
1933; JurIsDICTION; REASONABLENESS; SHIPPING AcT, 1916; Tarrrrs.

Respondents contend that order of investigation and suspension was un-
authorized by the statute because the tariffs were ‘initial” filings of actual
rates and that such action strictly construed would have precluded oper-
ation of their vessels because of the restriction of section 2 of the Inter-
coastal Act that ‘‘no person shall engage in transportation unless and until
its schedules have been duly and properly filed and posted.” Commission
iz authorized to suspend “‘any” schedule stating a ‘new rate.”” Puerto
Rican Rates, 117 (122, 123),

Exceptions eeeking reparation overlook that the case is a suspension pro-
ceeding instituted and conducted under section 3 of the Intercoastal
Shipping Act, 1933, Repsration awards are authorized only in eonnection
with proceedings under section 22 of the Shipping Act, 1916. Pacific
American Fisheries v, Am. ITawaiian, 270 (278).

The burden of justifying a suspended schedule rests upon the carrier, and in

- the absence of carrier evidence the schedule ordinarily would be found not
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SUSPENSION-—Continued ]

justified and an order requiring its cancellation issued. Such action in
the instant case is not warranted because the facts requiring discontin-
uanee of this proceeding are clear, Service by respondent has been can-
celled. Protestants offered no evidence of undue prejudice. Prior to
respondent’s agreement with Waterman the services of both were identical
under a common agency tariff. Waterman’s service thereafter continued
under the same tariff with no immediate change in either service or rates.
Gulf-Puerto Rico Rates, 410 (111).

SWITCHING. See RAIL AND RaIlL-WaATER RaTEs,

TARIFFS. See also ABSORPTIONS; AGREEMENTS UNDER SecTioN 15; ALLow-
ANCES; ASSEMBLINO AND DIsTRIBUTION; BiLLs oF LADING; CHARTERS; CoMMoN
Carriers; Coxcessions; ConTRacT CARRIERS; CoNTRACT RATES; CONTRACTS
Wite Suiprers; DELIVERY; DIrrFERENTIALS; DISCONTINUANCE OF SERVICE;
EmBarGoES; FORWARDERS AND FORWARDING; ILLEGAL RATES AND PracTICES;
INTERCOASTAL SHIPPING AcT, 1933; JUurispIicTION; KNOWLEDGE; LoADINO AND
UnroapiNg; MErcHANT MaRINE Acrts; Notice; OtAer Persows; OvEer-
cHARGES; PaRTiES; PorT LqualizaTioN; PRacTicEs; REASONABLENESS;
RecuraR RouteEs; RELEasgp Rares; Seavice; Saierine Act, 1916;
WHARFAGE.

In General:

Ttespondents contend that order of investigation and suspension was
unauthorized by the statute because the tariffs were “initial” filings
of actual rates, and that such action strictly construed would have
precluded operation of their vessels because of the restriction in section
2 of the Intercoastal Act, that “no person shall engage in transporta-
tion unless and until its schedules have been duly and properly filed
and posted.” Commission is authorized to suspend “any’ schedule
stating & “‘new’” rate. Tuerto Rican Rates, 117 (122, 123).

Tariff rules and practices thereunder, if otherwise objectionable, eannot
be upheld because of the length of time a practice has been observed,
the fact that shippers and consignees generally have become accus-
tomed to it, and that ports and businesses have been built thereon.
Mobile v. Baltimore Insular, 474 (484).

Defendant’s tariff rule provides that any claim for overcharges must be
filed within 1 year from payment of freight. Section 22 of the Ship-
ping Act, 1916, provides for reparation if complaint is filed within 2
years after cause of action acerued. It follows that recovery in the
instant case is not barred. Overcharges should be refunded. Plomb
Tool Co. v. Am. ITawaiian, 523 (524).

Carriers should not exempt themselves from liability for damage under
a tariff rule and at the same time increase rates to cover such risks.
Increases in rates on commodities formerly transported at the rate
on Freight, N. 0. 8., to the extent they exceed increases applicable on
traffie remaining within that classification, have not been justified.
Alaskan Rates, 558 (576).

Tariffs which accord to particular shippers within blanketed areas rates
or privileges not available to others similarly situated are unlawful
under section 16. Id. (577).

Shippers should investigate the responsihility of carriers entering a trade
and determine whether they have complied with the filing requirements
of law. In Re Vencedor, 666 (670}.
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TARIFF5—Continued
In General—Continued

As pointed out in In Re M. 8. Vencedor, Ine., 2 U. 8. M. C. 666, shippers,
for their own protection, should at least mvestlgate the responsibility
of carriers and determine whether they have complied with the filing
requirements of law. In Re Pan-American, 693 (697).

Agreementa — with Bhippers; with Other Carriers and “Other
Peraons’’:

A detailed system of rules and regulations governing the publication of
terminal operators’ tariffs not preseribed. For the present, self-
regulation through the medium of section 15 agreements suggested.
Such agreements should embody, among other things, publication and
posting of teriffs of charges, rules, and regulations, and provision for
30 days’ notice for changes therein., Lumber Through Panama
Canal, 143 (150).

Nicholson Universal allowed Holt Motor Company to obtain, and Holt
Motor Company knowingly and willfully obtained, transportation for
property at less than the legally applicable rate, in violation of section
16 of Bhipping Act, as amended, and section 2 of the Intercoastal
Shipping Act, 1933, as amended. Agreements of Nicholson Uni-
versal, 414 (423).

Ambiguity; Uncertainty; Conflict:

Respondents’ tariff provides vessels 'will load at carriers’ terminals or
docks or at any termmal or dock designated by the carrier within the
limits of the port be]u -.,erved The statute, however, requires that
schedules plainly show the “places between which freight will be car-
ried.” The word “places” does not mean merely “ports,” but specific
terminals at ports. The list of ports in respondents’ achedules
requires amendment toshowsuch data. Puert. Ttican Rates, 117 (129).

Respondents’ tariff provides for scrvice to Yabacoa and Guayanilla
“subject to prior arrangemeut.” All provisions of this nature are
objectionable because of indefiniteness and their susceptibility to
unduly preferential agreements or understandings with certain
shippers. The tariff should fully and clearly state the conditions
under which service will be accorded. Id. (129).

Respondents’ tariff provides that storage charges will be “according to
the storage tariff authorized by the Puerto Rican Public Service
Commission.” Consignees should be able to ascertain the amount
of these charges from a tariff publication filed and posted in accordance
with section 2 of the Intercoastal Shipping Act. Id. (130).

Respondents’ tariff rule is such as to make it appear that, under the
second, third, and fourth paragraphs, no charge is made for the service
actually rendered, namely diversion, but that a charge is exacted for
other services not involved. The sixth paragraph of the rule, pro-
viding an additional charge when the diverted cargo is earried by other
thau the original carrying vessel, does not clearly show to what the
“additional” charge is applicable. Amendment should be made to
clearly state what special additional services will be rendered and the
specific sum that will be charged therefor when cargo is diverted.
Id. (132).

Respondents’ tariff rule 1 provides that the rates named in the tariff
‘““are based upon the prepayment of freight charges,” and rule 5, that
all freight is “prepayable’” by the shipper. It is testified that all
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TARIFFS—Continued
Ambignity; Uncertainty; Conflict—Continued
freight must be prepaid by the shipper and that no freight ia taken on
2 colleet basis, but the tariff does not definitely state the practice.
It is objectionable for this reason. Id. (132},

Respondents’ tariff requires shippers to prepare bills of lading in sex-
tuplicate. They must be submitted to the carrier or its agent not
later than 24 hours prior to appointed sailing time. Also, shipping
receipts must be tendered in triplicate by shippers with the goods on
carriers’ form, DProvision i8 made that at request of shippers, the
carrier will prepare bills of Ianding, export declarations and so on, the
fee for which will be $1 per set of bills of lading. If, however, shippers
prepare their own bills of lading and so on, the carrier will make
necessary entries thereon and the $1 fee will be waived. These rates
are patently conflicting. Furthermore, submission prior to the
24-hour period may well be impossible in many instances since inland
ghippers frequently have no knowledge of the sailing time. Id. (132).

Defendant’s eastbound tariff contains no specific commodity rate on
hottles, unreleased. Dut a rule thereof provides for application of
defendant’s westbound rate when a specific commodity rate is not
ramed. The westbound tariff provides a rate on bottles, unreleased,
which was applicable, United Bottle Supply Co. v. Bhepard, 349 (350).

Complainant’s contention s that the shipments were overcharged since
the canes in question were parade canes to be used for amusement,
and should be rated as toys. T*-re is no evidence that any manu-
facturer or shipper of parade canes has ever classified them as toys.
It is an established rule in tariff interpretation that terms must be
taken in the sense in which they are generally understood and ac-
ecepted ¢ ercially. Rate applied by defendant on canes was
applicable. Complaint dismissed. Acme Novelty Co. o Am,
Hawalian, 412 (413).

In interpreting a tariff the terms used must be taken in the sense in which
they are generally understood and accepted coramereially, and neither
carriers nor shippers should be permitted to urge for their own purposes
s strained and unnatural construction. Tariffs are to be interpreted
according to the reasonable construction of their language; neither the
intent of the framers nor the practice of the carriers controls, for the
shipper cannct be charged with knowledge of such intent or with
carriers’ canons of construction. A proper test i3 whether the article
may be reasonably identificd by the tariff description. National
Cable and Metal Co. v. Am. Ilawaiian, 470 (473).

By so-called exceptions published in individual rate items, defendants
have extended the application of port equalization to traffic moving
via New York from certain origins. Exceptions should be no broader
in seope than the provisions to which they are published as exceptions.
The tariff is not published as required by section 2 of the Intercoastal
Shipping Act, 1933, as amended. Mobile v. Baltimore-Insular, 474
(476).

Amounts intended to apply as deductions from local rates in some cases
are published only as “differentials.” That term is not sufficiently
descriptive of the use intended, The tariff, therefore, is ambiguous.
Id. (476).

2TU.8.M.C.
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Variable deductions from defendants’ rates on a sliding-scale weight
basis are published for application on shipments via New York,
Baltimore, Mobile, or New Orleans of commercial units and chassis
from various interior manufacturing pointa. Apparently defendants’
intention was to make deductions of 2 cents or more per 100 pounds,
but the tariff does not so state. Defendants’ tariff would result in
more than 100 different port-to-port rates on vehicles from each
origin. Such a system of rate making i3 not only confusing, am-
biguous, and impossible of intelligent interpretation, but unreasonable,
It requires users of the tariff to obtain informstion not published in
the tariff, and to make innumerable mathematical calculations to
determine what the applicable rate will be. Such a tariff does not
comply with the requirements for clarity and certainty in rate publica-
tion conterplated by the act. Id. (482).

Because the itemn names only minimum and maximum allowances, the
gpecific amount which will be allowed on a particular shipment
can not be determined, and consequently shippers eannot ascertain
what port-to-port rate will apply, This situation i8 complicated
further by exceptions published in the commodity-rate section of the
tariff. It is also impossible to determine from the tariff whether the
origin of any shipment is located on a railroad named in the tariff,
Such indefiniteness in tariffs does not comply with the publication
requiremnent of the Intercoastal Shipping Act, 1933. Id. (484).

Respondent shippers point to the fact that under U. S, Bureau of
Customa’ regulations a description of & mixed fabric as “cotton” or
“*cotton chief value” is acceptable for customs purposes as cotton goods
if the fabric contains 50 percent or more of cotton by value. Further-
more, under regulations administered by the Surplus Marketing
Administration, U. 8. Department of Agriculture, subsidy payments
applicable to shipments of cotton goods are made on mixed fabrics, to
the extent of their cotton content, if their weave includes 50 percent
or more of cotton by weight. However, respondent carriers’ tariff
admits of no such latitudes of interpretation. Item 655 thereof is
applicable by ungualified deseription to *cotton” goods of the varied
kinds specified by name in the tariff and does not permit of application
to any goods which do not consist wholly of cotton. For textiles
consisting of mixtures of cotton and rayon or other material in any
proportion, the only applicable prevision of the governing tariff is
“Cargo, N. 0. 8. This item expressly provides that it applies on
commodities not specifically covered by individual rate iterns, Rates
to Philippines, 535 (538).

Carriers’ tariffs are submitted to the rule of interpretation applicable to
written instruments generally. This rule is that the tariff, having been
written by the carrier, is vulnerable against the carrier if the tariff’a
meaning is ambiguous, Rubber Development Corp. v. Booth
8. 8. Co., Ltd., 746 (748).

Ambiguity of the tariff is demonstrated by the fact that respondents
themselves applied three different rates to the article in question.
1d. (748).
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Neither of the N. O. S. rates was applicable because the cargo or metal-
ware is specified as “Dasins, Metal.” That item is unrestricted as to
use of the basin and refers the shipper directly to the rate on plumbing
supplies. Ile should have to go no further. 1d. (748).

Other Carriers—Rnates of:

The rate which the shipper is required to pay under respondents’
port-equalization tule is dependent upon the rail or other carrier’s
rate from the interior United States point of origin to the particular
United States port where the shipment is delivered to a respondent.
The inclusion of any provision in a tariff which makes the amount of
the transportation charge depend uponr the measure of a rate pub-
lished in tariffs of some other earrier or not filed with the Commission
is violative of section 2 of the Intercoastal Act. Puerto Rican Rates,
117 (131),

Parties Subject; Filing; Notice; Service:

Every common carricr in foreign commerce between ports on the East
Coast of South America and U, 8. Pacific coast poerts required to file
schedules showing all rates and charges for or in connection with
transportation of property between those ports on its own route, and,
if a through route is established with another commwon carrier by
water, all the rates and charges for or in connection with the transporta-
tion of property between ports on its own route and on the route of
such other carrier, except that such filing nced not be made with respect
to cargo loaded and carried in bulk without mark or count. Schedules
to contain all rules and regulations which in any wise change, affect, or
determine any part or the aggregate of the filed rates and charges.
Schedules to ke filed within 30 days from date such schedule, change,
modification, or canecllation becomes effective, Rates, Charges and
Practicea of Yamashita and O. 8. I, 14 (21).

During certain periods assembling and distributing charges at Los
Angeles Ilarbor and Long Beach and handling charges at San Diego
were assessed by some defendants without proper tariff authority,
in violation of the Shipping Act, 1016, and Intercoastal Shipping Act,
1933. DBoswell v. Am-Ilawaiian, 95 (104).

Some respondents maintain pre-cooling plants in Puerto Rice in which
fruits are cooled to required temperatures before loading. A separate
charge for the scrvice is made. Neither the practice nor the charge is
published. Consignees should be able to ascertain the amount of the
charge from a tariff filed and posted in accordance with section 2 of the
Intercoastal Shipping Act. Puerto Rican Rates 117 (130).

On shipments to minor Puerto Rican ports to which rates are published
respondents reserve an option to call there direet or to transship, and
wlen the option is exercised the expense of on-carriage is absorbed.
Diffcrentials between all-rail and barge or barge-rail rates from inland
United States points to seaboard when such routes terminate at the
same port have also been gbsorbed. Such absorptions are not author-
ized by the tariff. Id. (130).

Whenever a tariff refers to a bill of lading and states that the rates therein
published are dependent upon eonditions in the bill of lading, such
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Parties Subject; Filing; Notice; Service—Continued

conditions should be published in the tariff. The statute requires
publication in tariffs of any rules or regulations which in any wise
change, affect, or determine any part or the aggregate of the rates,
fares, charges, or the value of the service. Id. (131).

The physical conditions of handling lumber and of handling general
cargo are essentially different. The conditions under which Iumber is
handled require and justify different treatment with respect to the
publication of rates and services, Therefore, tender of delivery of
intercoastal lumber st end of ship's tackle at independently operated
terminals over which the carrier has no control is not an unrcasonable
practice, and respondent carricrs are wunder no legal obligation to
publish rates and charges for services beyond ship’s tackle at such
terminals. Lumber through Panama Canal, 143 (147-148),

Respondent published a rate of $12.50 per 1,000 feet for transportation
of lumber and specified & minimum-quantity requirement of 12,000
fcet for a single shipment, The evidence is that respondent deelined
to carry less than full cargo lots. Ilolding out service to the public
by tariff beyond that actually performed, ar refusing to perform serv-
ive in accordance with the provisions of such tariff is in violation
of section 2 of the Intercoastal Act, 1933. Intercoastal Charters, 154
{156).

Respondent at no time had a tariff on file. The transportation was,
therefore, performed without tariff authority, in violation of section 2
of the Intercoastal Shipping Act. Id. (157).

Notwithstanding its tariff on file specified a lurmber rate of $12 per 1,000
feet, on all voyages of its vessels except one the rate charged by
respondent was the higher current rate of the Intercoastal Association
lines. Moreover, although its tariff designated Puget Sound ports as
loading portsof its vessels for lumber cargoes, at time of hearing one of
regpondents’ vesscls was loading at Columbia River ports. These
tariff departures constitute violations of scction 2 of the Intercoastal
Act. Id. (15T).

A vessel owner need not file under the Intercoastal Act if he has divested
himself of complete control and possession of the vessel, as, for instance,
under an intercoastal bareboat chartecr. DBut the bareboat charterer
must file if he earvies for others, Id. (162),

Under an intercoastal time or voyage charter to a shipper, the vessel
owner, if he retains any control or possession of the ship, must file.
This requirement presents obvious difficulties which readily come to
mind, as, for instance, the translation of the time-charter hire into
commodity rates. But the difficulties are not insurmountable.
This is demonstrated by the fact that there are acceptable tariffs
based on time and voyage charters on file with the Commission. Id.
(163).

‘The suspended tariff publishes a time-charter rate on a vessel named,
based on the dead-weight of the vessel. It does not publish rates on
commodities and is in no sense s tariff which is guthorized by the rules.
Tariff ordered canceled, Intercoastal Time-Charter Rates of Mallory,
164 (165).
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The filing of & tariff of rates for a service a3 intended by respondent is a
necessary preliminary for such undertaking. Class Rates Between
North Atlantic Poits, 188,

Motorships and barge carriers operating interstate between Atlantie
coast and Great Lakes ports via the Hudson River and New York
State Barge Canal System not shown to be common carriers, and
their transportation of freight without schedules of rates on file not
in violation of section 2 of the Intercoastal Bhipping Act, 1933, as
amended. Complaint dismissed. New York Marine Co. v, Buffalo
Barge, 216 (219).

Except in the case of approved conferences and in a recent proceeding
involving nonconference lines, 2 U. 8. M. C, 14, the filing of rates
covering import traffic has not generally been required. Green Coffee
Assoc. v. Seas Bhipping Co., 352 (357).

Maintenance by common carriers of schedules of rates for services which
they do not perform cannot be justified. Embargo, North Atlantio
and Gulf, 464 (465).

Defendant’s tariff provides that rates changes are effective a3 of the date
of dock receipt. On that date defendant’s tariff provided that ship-
ment to¢ San Diego would be transported either direet by defendant or
by MeCormick beyond Los Angeles. Regardless of the effect of the
discontinuance of MeCormick’s service, the obligation remained
upon defendant to make delivery direct as provided in its tariff.
Atlantic Syrup Refining Co. v. Luckenbach, 521 (522).

International Ocean Express System, Inc., i3 a consolidator and for-
warder included within the fterm *‘other persons’ as defined in the
Shipping Act, 1916. Such persons are not required to file their rates
and charges. Alaskan Rates, 538 (582).

Ttespondent terminaly, including State and municipal terminals, required
to file tariffs of rates and charges for the furnishing of wharfage, dock,
warchouse, or other terminal facilities in connection with a common
carrier by water. Practices of Ban Francisco Bay Terminals, 588 (609),

In not filing with the Commission as required, rates, charges, rules, and
regulations for and in connection with transportation of property from
New York to Havana, respondent found to have knowingly and will-
fully violated the Comunission’s rules and regulations preseribed in
Bection 19 Investigation, 1933, 1 U. 8. 8. B. B. 470. Iates of Garcia,
615 (619).

Respondent held not to have knowingly and willfully violated the rules
and regulations as to filing rates, prescribed in Section 19 Investiga-
tion, 1935, 1 U. S. 8. B, B. 470. Rates, ete., of American Fruit &
8. 8. Co,, Inc., 706 (708).

TERMINALS. See AGreeMENTs UNKDER SeEcTioN 15; CoNTRACT RaTES;
DeLivery; IHawpring; Jurmspiction; Leases; Notice; OreEr PERsong;
Pracrices; REssoNABLENESS; SH1PPING AcT, 1916; Tarirrs; WHaRFAGE.

THREATS. See also RETALIATION.

The threat of Yamashita to reduce the coffee rate to 50 cents a bag or lower
obviously tended unreasonably to influence the conference carriers to agree
to a distribution of the pooled revenues out of proportion to it3 actual
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carryings. Rates, Charges and Practices of Yamashita and O. 8. K,
14 (19).

THROUGH ROUTES AND THROUGH RATES. S¢e also AGREEMENTS
UnpER SECTION 15; ALASKA RaILRoaD; CoMMoN CARRIERS; EVIDENCE;
JoriepicTion; LocalL RaTes; ON-CARRIAGE; PREFERENCE aND PREJUDICE;
ProoF; BAIL AND RAIL-WaTER RaTES; RIvER CaRRIERS.

Complainant instructed its broker at Rotterdam to forward the school slates
and Christmas tree ornaments by first available vesse] for the holiday trade.
In accordance with local bills of lading issued at Rotterdam, Holland
America {ransported the shipments to Baltimore at port-to-port rates,
the bills of lading providing “To Be Reforwarded from Philadelphia or
Baltimore by the Quaker Line.” 'There being no through rates on such
traffic, Quaker issued local bills of lading and performed the transportation
from Baltimore to Pacific const at its regularly established port-to-port
rates. There is no indication that defendants failed to comply with
complainant’s routing instructions. Asssiled rates of Holland America
not unduly prejudicial or discriminatory, and rates of Quaker not unreason-
able. Kress v. Nederlandsch, 70 (71).

There is no requirement in the shipping acts that there must be a common
arrangement as under section 1 of the Interstate Commerce Act, and the
Munson Case, 283 U. 3. 443, is not in point. Through carriage implies
a through rate. This through rate is not necessarily a joint rate. It may
be merely an aggregation of separate rates fixed independently by the
several carriers forming the through route, such as in this case, where the
through rate is the sum of the locals on the several connecting lines or is
the sum of lower rates otherwise separately established by them for
through transportation. Inland Waterways Corporation, 458 (462, 463).

Tariff provides that the through joint rates are applicable except when serv-
ice of the participating on-carrier has been interrupted due to strike,
vessel accident, break-down, or other similar emergency situation. De-
fendant contends that this exception is controlling in the premises. The
exception was published by defendant as a result of 1 U. 8. M. C. 760,
where it was stated that carriers ordinarily cannot free themselves from the
obligation to deliver, but may be permitted to do so under certain specified
conditions. None of the conditions outlined is present here, Atlantic
S8yrup Refining Co. v. Luckenbach, 521 (522).

The transportation does not end at Christobal; is through transportation from
Colombia and Ecuador to United States. When the lines operating up to
the Canal enter into carriage of commerce of the United States by agreeing
to receive the goods by virtue of through bills of lading and to participate
in through rates and charges, they thereby become part of a continuous line,
not made by consolidation with on-carrying lines, but made by an arrange-
ment for the continuous carrisge or shipment from a foreign country to the
United States. They are, therefore, subject carriers. Restrictions on
Transshipments at Canal Zone, 675 (678, 679).

TIME 1IN TRANSIT. See DiFFERENTIALS; HaANDICAP RaTEs; MiNnimum RATES;
SERVICE.

TRAMP.

A “tramp” is a ‘free lance” that has ‘“‘earned its name from its gypsy-like
existence,”’ and in addition to having no regular time of sailing has “ne
fixed route and is ever seeking those ports where profitable cargo is most
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likely to be found.” From the details of its operations, respondent was
not a “tramp’’ carrier. Rates of General Atlantic, 681 (683).

TRANSSHIPMENT. See Assorprions; EqQUaLizaTioN; Evipence; Geo-
GRAPHICAL ADVANTAGES AND DISaDVANTAGES; PorT EQUALIZATION; PREFER-
ENCE AND PreJUDICE; THROUGH ROUTES AND THROUGH RATES.

ULTRA VIRES. Se¢e ComMoN CARRIERS.

UNDERCHARGES.

Two of the intercoastal shipments of tinplate tops and bottoms were under-
charged. Defendant should collect the outstanding undercharges. United
Can Company v. Shepard, 404 (405, 406).

Rates assessed are inapplicable, and complainant’s shipments are under-
charged. Complaint dismissed. National Cable and Metal Co. v. Am,
Hawaiian, 470 (473).

Proportional rates on rice from Houston and Galveston to North Atlantie
ports are inapplicable to shipments originating within Houston or Galves-
ton switching limits, Qutstanding undercharges should be collected.
Beaumont v. Agwilines, 515 (516).

UNFAIRNESS. See also AGreemENTs UNDER SecTion 15; BROEERS AND
BROEERAGE; CHANGED CoNDITIONS]; CHARTERS; CONTRACT RaTES; CoBT OF
Bervice; DrscRIMINATION; EVIDENCE; REPARATION; RETALIATION; SERVICE.

In the light of changed conditions the agreement is now unfair as between
carrlers within the meaning of section 15. A consideration of the actual
results of the agreement down to the time of the hearings confirms this
conclusion. Dollar-Matson Agreements, 387 (392).

By “brokerage” payments to shippers and by otherwise reducing freight
charges, respondent allowed persons to obtain transportation at less than
the regular rates by unjust and unfair means, in violation of section 16
“‘Second” of the Shipping Act, 1916. Rates of Garcia, 615 (619),

Expenses incurred by carrier in unloading complaint’s bananas, in accordance
with bill of lading provision, were requisite to the accomplishment of the
unloading at the times complainant dictated. There was no showing that
the carrier charged more than it expended or that there was any inequality
as between complainant and other consignees or shippers of bananas in the
settlement of claims. There was no unfair treatment in violation of section
14, Fourth (c}, of the Shipping Act, and complaint dismissed. Raporel
Banana & Fruit Importing Co., Ine. v. French Line, 715 (716).

UNLOADING. See AGREEMENTS UNDER SECTION 15; ALLowancEs; LoapiNg
AND UNLOADING; REASONABLENESS.

VALUE OF CARRIER PROPERTY. Se¢e also CArRrIER PrOPERTY; DEPRE-
craTioN; FAIR RETURN; REVENUE,

Essentially, this is a rate rather than a valuation proceeding. Therefore,
it is unnecessary to make a precise determination of the value of respond-
ent’s property in question. For the purposes of this particular proceeding
it is concluded that such value is not more than %6,565,000; that & fair rate
of return thereon does not exceed 7 percent, and that the probable net
income froin respondent’s present rates will approximate 3313,127 annu-
ally, which represents a return of 4.77 percent on present value., Rates of
Inter-Island Steam Navigation Company, 253 (260, 267).

Counsel urge, as in 2 U. 8. M. C. 253, the adoption of the “prudent invest-
ment theory’ a3 a proper test of fair value. In the decision therein Com-
mission adhered to principles laid down in 169 U, 8. 466; 230 U. 8. 352,

2 U.8.M.C.
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VALUE OF CARRIER PROPERTY—Continued
434; 272 U. 8. 400; 289 U, 8. 287, 306, 308; 302 U. 5. 388, and 307 U.8S. 104.
It is unnecessary to restate prineciples underlying those cases except to
emphasize that reproduction cost and other elements of value are to be
given such weight as may be just and right in each case. 169 U. S. 466,
suprg. Alaskan Rates, 558 (564).

Working capital for a rate base usually includes, first, the investment, if any,
in a stock of materials and supplies for operations; second, the cash neces-
sary to pay operating expenses incurred for common-carrier service prior
to the time when the revenues from that service are collected and available
and, third, & buffer fund of cash on hand to cover fluctuating deficiencies
in the receipt of cash from operating revenues necessary to meet maturing
operating payments. Id. (566},

The amounts claimed for going-concern value and good will are merely Bpecu-
lative estimates. The property ia valued a8 an organized going concern.
Otherwise, it would have only a ealvage value. Good will is but another
name for the value of the attached business. No definite amounts will be
assigned for going concern or good will. Id., (568).

Original cost and original cost less acerued depreciation of respondents’
vessels and other property owned and used in Alaskan trade determined.
Id. (564-565).

Cost of reproduction new of respondents’ vessels and reproduction cost new
less depreciation thercof determined. Id. (565, 566).

Valuations brought down to December 31, 1941, upon basis of evidence sub-
mitted at further hearing. Alaskan Rates, 639 (641).

VALUE OF COMMODITY. See alto RaTB aNp CoMmMonITY COMPARISONS.

Respondents’ rates on sugar in bags weighing 200 pounds or more are based
on the price obtained for the sugar. The price basis used places too great
emphasis upon value. The quantum of the rate should rest upon all the
transportation conditions involved. IRates are not in compliance with
Intercoastal Shipping Act and are, therefore, unlawful. Puerto Rican
Rates, 117 (126, 134).

Fact that defendant’'s measurement rate of 30 cents per cubic foot repre-
gents approximately 37 percent of the value of the shipment is not per-
suasive that the rate charged was unreasonable. Gill v. American Carib-
bean, 314 (315).

VALUE OF SERVICE. See also HanDICcAP RATES; SERVICE.

It is apparent that the 50-cent rate was arrived at without any consideration
being given to the cost of service to the carriers or the value of the service
to the shipper, and without consideration of usual transportation factors
upon which reasonable rates are based. Rates, Charges and Practices of
Yamashita and Q. 8. K., 14 (19).

Value of service to the shipper is an important factor. In this case complain-
ants were relieved from further demurrage charges which were accruing
daily; also from possible liability under the charter arrangement for the
8. 8. Munsen, the owner of which had spent approximately $18,000 in pre-
paring it for thia voyage. The value of the gervice in this instance is fur-
ther enhanced by the fact that the shipment was of considerable value,
placed at $2,255,355.50 for insurance purposes. Unreasonableness of the
rate assailed not shown; complaint dismissed, Seagram v. Flood, 208 (209).

2 U.8.M.C.
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VESSELS.
Respondents Alaska Steamship and Northland insist that, notwithstanding

the age of some of them, their vessels are as serviceable today as when
built. The record warrants the conclusion that they consider it a sounder
investment policy to purchase old vessels and to recondition them than to
build new vesscls. Apparently neither freight nor passenger traffic re-
quired modern vessels.  Alaskan Rates, 558 (569).

VOLUME. 8See¢alse Crass Rates; DiscriMminaTION; EQUaLizaTION; EVIDENCE;
PaPeER RaTES; PREFERENCE aND PREJUDICE; QUANTITY; RaTE aND CoMMOD-
1TY COoMPARISONS; REASONABLENESS,

Although the evidence indicatcs a paucity of export tonnage from San Diego
to the Orient even as to commodities enjoying terminal rates, nevertheless
if affords no criterion of the volume of cargo that could be developed in
direct-call service if the arbitrary over Los Angeles Harbor were removed.
Finding of prejudice as to direct-call service affirmed, except that minimum
for ealls increased from 500 to 800 tons. Iarbor Comm. of San Diego ».
Am, Mail Line, 23 (25).

Volume of movement and other factors are not shown to be materially differ-
ent in respect to the north and southbound transportation of cylinders,
The southbound rates are unduly prejudicial, and the practice of applying a
weight rate southbound and & cubie-foot rate on the same commodity
northbound as the only rate i3 unjust and unreasonable. Puerto Rican
Rates, 117 (121, 13,

Increase in the volume of protestants’ shipments is not justification of a
carrier’s practice. Pacific American Fishcrics v. Am. Ilawaiian, 270 (276).

The small amount of tonnage handled does not warrant continuance of the
wharves as an intercoastal terminal. It follows that their elimination by
respondents is justified. Id. (278).

VOLUNTARY RATES.

Subsequent to the two shipments in this case, defendant voluntarily reduced
the rate in the hope of getting a substantial amount of business thereby, but
the business has not materialized. A reduction under such circumstances,
without more, i3 not sufficient to justify a finding that the rate charged
wag unreasonable. Wypenn Oil Co. ». Luckenbach, 1 (2).

Since the rate on raw sugar is a voluntary one, it must be assumed that the
yield therefrom is compensatory and is so regarded by respondents.
Puerto Rican Rates, 117 (120).

The rate sought was voluntarily established, has been applied to certain
shipments of complairant, and in the abscnce of convincing evidence to
the contrary it must be presumed to be reasonable, HKress ». Baltimore
Mail, 450 (451, 452},

WAREHOUSES. See DELIVERTY.

WAR SHIPPING ADMINISTRATION.

The regulatory jurisdiction of the Commission is the same as it was before
the War Shipping Administration was created; in no respect have the
activities of the latter affected the tariff-filing requirements of the Com-
mission. Ratcs, ete., of American Fruit & S. S. Co., Ine., 706 (708).

The petitioner was the War Shipping Administration, and, by the act of July
8, 1946 (Public Law 492, 79th Cong.), making appropriations for the
Nevy Department and the naval service for the fiseal year ending June
30, 1947, and for other purposes, all functions, powers, and duties of the
War Shipping Adminissration were transferred to the Commission effective
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WAR SHIPPING ADMINISTRATION—Continued
September 1, 1946, and the War Shipping Administration ceased to exist
as of that date. Increased Rates From, To, and Within Alaska, 807
{80S8-809).

WEIGHT OR MEASUREMENT.

Practice of charging weight rates on southbound traffic and measurement
rates on the same commodity northbound is unjust and unreasonable.
Puerto Rican DRates, 117 (121, 134).

Complainant contends that the measurement rate results in a prohibitive
price for glass lamp globes in the Virgin Islands and that there is not
a proper relation between defendant’s measurement and weight rates.
A mere comparison between weight and measurement rates on a commodity
is not conclusive that they are improperly related. Gill v. American
Caribbean, 314 (315).

Defendant’s rates applicable to glass lamp globes accord with the practice that
a weight ton is the equivalent of 40 cubic feet, $12 being defendant’s
revenue per weight ton of 2,000 pounds or per measurement ton of 40
cubic feet., Although the freight charges at the measurement rate attacked
is 13.7 times the charges at the weight rate, complainant’s shipments
measure 13.7 times their weight. DMeasurement rate not shown to be
unreasonable. Id. (315).

Complainant contends that defendant’s measurement rate on lamp globes
or shades results in a prohibitive price in Alaska and that there is not
a proper relation between defendant’s measurement and weight rates.
A mere comparison between weight and measurement rates on a commodity
without more, is not conclusive that they are improperly related. Gill v.
Alaska 8. 8. Co., 316 (317).

Defendant’s taritf item and rule as respects glass lamp globes or shades
concerned accord with the practice that a weight ton is the equivalent
of 40 cubic feet, $7.80 being defendant’s revenue per weight ton of 2,000
pounds or per measurement ton of 40 cubic feet, Although the charges
at the measurement rate assailed is 14.4 times a charge computed at
defendant’s Freight N, O. S. weight rate, complainant’s shipments measure
14.4 times their weight. Measurement rate not shown unreasonable.
Id. (317}

In the off-shore trades, under the weight or measurement system of rates
lower rates for certain minimum quantities are not uncommon and have
been approved by the Commission. Intercoastal Rate Structure, 506 (509).

WIHARFAGE. See also DiscriMiNaTioN; INJURY; OTHER PERSCNS; PRACTICES;
PrReEYERENCE AND PREJUDICE,

Application of different wharfage rates on foreign and intercoastal traffie
will not be condemned where there is no showing of a competitive relation
between the traffic and an injurious effect arising from the discrimination.
Wharfage Charges, Boston, 245 (248).

Failure of railroad-owned terminals to publish and collect from rail-borne
traffic charges for the use of their services and facilities separate from
the line-haul rail rates creates a situation which is potentially diserimi-
natory as between shippers, appears to give those terminals an unfair and
unjust preference and advantage over other terminals and may result in
the double payment by shippers or consignees for wharfage services, and
which appears to demand corrective action. Id. (249).
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WHARFAGE—Continued

Charging of wharfage on freight when the movement is otherwise than by
rail and making no charge on railroad freight found unreasonable. Inter-
change of Freight at Boston Terminals, 671,

WHARF DEMURRAGE. Se¢ DeEMurragE; FRee TIME; REASONABLENESS:
STORAGE.

WILLFULNESS. See INTENTION; KNOWLEDGE.

WITHHDRAWAL OF COMPLAINTS. Seealso ARUSE oF ProcEDTRE; HEBARING,

Complainant did not appesar at hearing. Complainant’s subsequently filed
request for withdrawal of complaint denied, and complaint dismissed.
Gallagher v, Cunard White Star, 371.

Upon eettlement of issues by voluntary adjustment, request for withdrawal
of complaint granted and proceeding discontinued. People of Puerto
Rico v. Waterman, 407 (409),

WITNESSES. 8Se¢ Hearing,
WORDS AND PHRASES,

“Any schedule”: 117 (123); “direct service': 238 (242); *“locality™: 474
(478); “new rate’’: 117 (123); “on the high seas or the Great Lakes on
regular routes from port to port”: 458 (460, 461); 558 (580, 581); 681
(684); 693 (696, 697); ‘‘operating vessels”: 321 (326); “nlaces’: 117
(129}; “ports™: 474 (478).

WORKING CAPITAL. See VaLUE oF CARRIER PROPERTY.
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