DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 72

Tes ATLANTIC REFINING COMPANY
.
EvirrmaNn & BuceNate Steamsmre Co., L., Er AL

Submiited December 6, 1935. Decided January 24, 1936

Issues presented by complaint having been voluntarlly adfusted, and agree-
ments alleged %0 be anlawful superseded by new agreements, complaint dis-
aissed.

BR. Granville Ciurry and Frederick M. Dolan for complainant.

Clstus Keating and Roger Siddall for defendants.

R. H. Horton for Port of Philadelphia Ocean Traffic Bureau;
8. H. Williams for Philadelphia Chamber of Commerce; Charles
P. Roeder for The Philadelphia Bourse; Wealter W. McCoubrey for
Boston Port Authority; Julius Henry Coken, Wilbur LaRoe, Jr.,
and W. H. Connell for The Port of New York Authority, inter-
veners.

ReporT OF THE DEPARTMENT ON REHEARING

By TEE SEcRPTAEY OF COMMEROR:

This proceeding, reopened, involves issues discussed in a report
of the United States Shipping Board, 1 U. S. S. B. 242. The com-
plaint was dismissed by order of that board, issued December 14,
1932. Complainant alleged that rates held out to and charged by
defendants on its shipments of petroleum products from Philadel-
phia, Pa., and New York, N. Y., to ports in South Africa higher
than rates contemporaneously charged by them on shipments to the
same ports of similar products shipped from New York by a com-
petitor, the Vacuum Oil Company of South Africa, Limited, and/or
Vacuum Oil Company, were unduly and unreasonably prejudicial

10.8.8.B.B. 531



532 UNITED STATES SHIPPING BOAERD BUREAU REPORTS

to it and unjustly discriminatory, in violation of sections 14, 16, and
17 of the Shipping Act, 1916. Reparation and lawful rates for
the future were sought.

At the original hearing allegations of unlawfulness were made
with respect to agreements filed by defendants and approved by
the board as provided by section 15 of that act. Since the com-
plaint contained no reference to the agreements the board held that
issue was not properly before it for determination.

Upon petitions of complainant and the Port of Philadelphia Ocean
Traffic Bureau, which amended the complaint to include issues under
section 15 of the act, the case was reopened to consider the lawfulness
of defendants’ agreements and to reconsider the issues presented by
the original complaint. The Boston Port Authority, Norfolk Port
Traffic Commission, Philadelphia Chamber of Commerce and The
Philadelphia Bourse intervened. After the case was reopened new
egreaments filed by defendants superseding those in effect were ap-
proved by the department. At the rehearing complainant testified
that since January 1, 1933, rates charged on its shipments from
New York were the same as those charged on shipments of its com-
petitor from that port. Subsequent to rehearing complainant and
defendants entered into an agreement whereby an equality of rates
and conditions was established whether shipments move from New
York or Philadelphia, in consideration of which complainant with-
drew its claim for reparation, and joined with defendants in a peti-
tion filed of record November 20, 1935, requesting that the complaint
be dismissed. The removal of the difference in rates to which the
complaint was directed and the cancellation of the agreements at-
tacked renders unnecessary further action by the department. An
order dismissing the complaint will be entered.

1U.S8.8.B.B.




DEPARTMENT OF COMMERCE

OFFICE OF THBE SPCRETARY
WASHINGTON

No. 713

Tar Atiantic ReFiRing CoMPaNY
o

Erxzeman & BuorNawr Steamsmre Co., L., BT AL

O=pEr

This case, reopened upon petitions of complainant and the Port
of Philadelphia Ocean Traffic Bureau, intervener, having been duly
heard, and subsequent thereto, the issues involved having been volun-
tarily adjusted, and the entry of an order dismissing the complaint
requested by complainant and defendants, and the department hav-
ing, on the date hereof, made and entered of record a report con-
taining its conclusions and decisions thereon, which report is hereby
referred to and made a part hereof:

It is ordered, That the complaint in this proceeding as amended,
be, and it is hereby, dismissed and this proceeding discontinued.

(Sgd.) DanteL C. Roerz,
Secretary of Commerce.
Janvary 24, 1986.
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DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 171

IN ke GuLr BRORERAGE AND FORWARDING AGREEMENTS
Submitted December 13, 1935. Decided February 19, 1936

Agreements between certain carriers by water in foreign commerce and other
persons purporting to fix brokerage commissions and forwarding charges
denied approval under section 15 of the Shipping Act, 1916, without prejudice
to filing of new agreements as indicated. Proceeding discontinued

Walter Carroll for applicants.

J. M. Qloer, Jr., and P. F. Cornwell for Atlantic Cotton Associa-
tion, protestant.

8. P. Gaillard, Jr., for Alabama State Docks Commission; W. 4.
OUiff for City of Panama City, Florida, and Chamber of Commerce
of Panama City, Florida; Frank A. Leffingwell for Texas Industrial
Traffic League; Luther M. Walter, J. H. Beek, E. H. Thornton, and
H.J. Wagner for National Industrial Traffic League; E. H. Hogue-
land and Frank A. Leffingwell for Southwestern Millers’ League;
T. C. Burwell for A. E. Staley Manufacturing Company; J. H.
Raukman, C. A. Mitchell, and E. H. Thornton for New Orleans
Joint Traffic Bureau, interveners.

REeprorT oF THE DEPARTMENT

By tHE SECRETARY OF COMMERCE:

Exceptions to the report proposed by the examiner were filed by
protestant and National Industrial Traffic League, to which appli-
cants replied. The conclusions herein are in accord with the recom-
" mendations of such report.

This proceeding concerns ninety-two agreements?® filed with the
Department for approval under section 15 of the Shipping Act, 1916,

* Addenda Nos. 1 to 46 to U. 8. Shipping Board Bureau Conference Agreement No. 140,
and Addenda Nos. 1 to 46 to U. S. Shipping Board Bureau Conference Agreement No, 1681,
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by common carriers by water in foreign commerce who are members
of the Gulf/United Kingdom or Gulf/French Atlantic Hamburg
Range Freight Conferences, and other persons therein termed brok-
ers. The agreements purport to fix the &mounts of commissions the
carriers are agreeable to pay such other persons for brokerage serv-
ices, and also the amounts of the charges to be collected from ship-
pers for forwarding services to be performed by the carriers and
such other persons. Upon protest by Atlantic Cotton Association,
a hearing was had. Alabama State Docks Commission, City of
Panama City, Florida, Chamber of Commerce of Panama City,
Florida, Texas Industrial Traffic League, National Industrial Traf-
fic League, Southwestern Millers’ League, A. E. Staley Manufac-
turing Company, and New Orleans Joint Traffic Bureau intervened.

Brokers are not subject to the Shipping Act, 1916, and conse-
quently agreements between carriers subject to that act and brokers
are not of the character required to be filed under section 15 thereof.
However, if carriers enter into agreements with each other relating
to their employment of brokers, such agreements must be submitted
for the Department’s consideration. The two conference agreements
concerned already contain certain provisions relating to brokerage,
and any additional agreements on this subject should be filed as
modifications to such conference agreements.

Forwarders are subject to the Shipping Act, 1916, and conse-
quently agreements between carriers and forwarders fall within the
purview of section 15 théreof. The agreements under consideration,
although fixing the minimum charges for forwarding services which
the Brokers and carriers, when acting in the capacity of forwarders,
will assess shippers, fail to set forth precisely what the contemplated
forwarding services are. Such services are described as including
“whatever is required to arrange the delivery from the inland car-
rier to the custody of the ocean carrier when the rail rate or charge
as collected by the inland carrier does not cover that particular
service.” Some of the services referred to in the record as some-
times falling within the accepted meaning of forwarding as, for
example, the filing of damage claims against themselves, and the
issuance to themselves of letters of guarantee, are of a character
which properly cannot be performed by common carriers.

The proposed agreements do not provide a charge for the issu-
ance of ocean bills of lading by carriers, but testimony at the hear-
ing is to the effect that charges will be made for the mere issuance
by carriers of such bills. Under the Harter Act it is the duty of
carriers to issue ocean bills of lading, or equivalent documents, as
a part of their common carrier service. Agreements regulatmgr

charges made for forwarding probably are desirable, but if such
1U.S.8.B.B.
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agreements are entered into they should state clearly the forwarding
services covered and should not include charges by carriers for issu-
ing ocean bills of lading or for performing other services which it
is a carrier’s duty to perform.

If the suggestions here made are followed, care should be taken
both in the modification of the conference agreements and in the
agreements covering forwarding services to keep brokerage activi-
ties and forwarding activities separate. Although it may be proper
for carriers to refuse to pay brokerage to any broker who solicits
for a competitor or receives brokerage from a competitor, the Depart-
ment will not'approve agreements under which the forwarder,
whether also a broker or not, would refuse to handle as a forwarder
shipments as to which routing by a competing carrier has been
specified by the shipper.

In view of the above, the agreements filed cannot be approved.
An order denying approval of the proposed agreements, without
prejudice to the filing of new agreements as indicated, and discon-
tinuing this proceeding, will be entered.

1U.8.8.B.B.



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY

WASHINGTON

No. 171

In re GULF BROEKERAGE AND FORWARDING AGREEMENTS

‘ORDER

This proceeding having been duly heard, and full investigation
of the matters and things involved having been had, and the Depart-
ment, on the date hereof, having made and entered of record a writ-
ten report stating its conclusions and decisions thereon, which report
is hereby made a part hereof ;

It i3 ordered, That approval under section 15 of the Shipping Act,
1916, of the agreements concerned be, and it is hereby, denied, with-
out prejudice to the filing of new agreements as indicated in said
report; and that this proceeding be discontinued.

(Sgd). Danren C. Roees,
Secretary of Commerce.
February 19, 1936.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 1631

Canners LEaGUE oF CALIFORNIA
.
Aramepa TrRaNSPORTATION COMPANY ET AL.

Submitted January 17, 1936. Decided February 19, 1936

Ground for allegations that intercéastal rates on canned goods were unlawful
having been removed, complaints based thereon dismissed

Irving F. Lyons for complainant in No. 163 and Fitz-Gerald Ames
for complainant in No. 178.
Joseph J. Geary and Theodore M. Levy for certain defendants.

RerorT OF THE DEPARTMENT

By THB SECRETARY OF COMMERCE:

These cases were consolidated for hearing and will be disposed
of in one report. Exceptions to the report of the Examiner filed
by complainants are discussed herein.

Complainants allege that the rate of 46.5 cents per 100 pounds,
minimum weight 36,000 pounds, maintained by defendants other
than Shepard Steamship Company for the transportation of canned
fruits and other canned products, including animal food N. O. S,
from points on the Pacific Coast to points on the Atlantic Coast of
the United States, via the Panama Canal, was unjust and unreason-
able as compared with the rate of 40 cents per 100 pounds, minimum
weight, 24,000 pounds, contemporaneously maintained by the sare
defendants for the transportation of the same commodities in the
opposite direction, in violation of section 18 of the Shipping Act,
1916; and that the 40-cent rate was unduly and unreasonably prefer-
ential in favor of competitiors of complainants’ members, in viola-

1 This report also embraces No. 178, Paocific Coast Dog Food Manufacturers Assooiation
v. Alameda Transportation Company et al.

536 1U.8.8.B.B.
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tion of section 16 of said act. The prayer in each case is for the
establishment of the same rate in both directions. At the hearing
complainant in No. 178 withdrew the allegation of unreasonableness.
The east-bound rate of Shepard Steamship Company was shown to
be 45 cents per 100 pounds, minimum weight 86,000 pounds, and its
west-bound rate was-shown to be 88 cents per 100 pounds, minimum
weight 24,000 pounds.

Subsequent to the hearing, but prior to the service of the Ex-
aminer’s report, defendants other than' Shepard Steamship Com-
pany filed new tariffs, effective October 8, 1935, which name the
same rates for east-bound as for west-bound intercoastal transporta-
tion of the commodities involved. The report of the Examiner
recommended that the complaints be dismissed, this action of
defendants apparently having removed the ground for complaint.

Complainants filed exceptions contending that the proposal to
dismiss the complaints against. all defendants is unsupported by the
record or the facts, and that as long as Shepard Steamship Company
maintains a lower rate for west-bound than it does for east-bound
transportation of canned goods, complainants are injured thereby,
and this defendant’s continuance of different rates exposes com-
plainants to the danger of the reestablishment of alleged discrimina-
tory west-bound rates on canned goods by all intercoastal carriers.
Since the filing of the exceptions Shepard Steamship Company has
filed tariffs to become effective March 11, 1936, which name the same
rate for east-bound transportation of canned goods as is maintained
by that carrier for west-bound transportation.

Reparation is not involved ; the complaint in each case being based
" on the disparity in east-bound and west-bound rates between the
same points. Since the rate situations complained of have been
adjusted the questions presented are moot. If the new adjustment
is changed by tariffs hereafter filed, the remedies provided by the
Shipping Act, 1916, and Intercoastal Shipping Act, 1933, are avail-
able to complainants. An order dismissing the complaints and
discontinuing the proceedings will be entered.

10U.8.8.B.B.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

1

No. 186

Port or PaiLAprLPEIA OCEAN TRAFFIC BUREAU
V.

Tue ExporT STEAMsHIP CORPORATION ET AL.

Submitted December 17, 1835. Decided March 18, 1936

Rates on general cargo and olive oil from Italian ports to Philadelphia, Pa.,
not shown to be unduly preferential or prejudicial, or unjustly diserimina-
tory. Agreement governing The West Coast of Italy and Sicilian Ports/North
Atlantic Range Conference not shown to be detrimental to the commerce
of the United States or in violation of the Shipping Act, 1916. Complaint
dismissed.

R. H. Horton for complainant.

Roscoe H. Hupper for defendants.

Walter W. McCoubrey for Boston Port Authority ; Charles R. Seal
for Baltimore Association of Commerce; and H. J. Wagner for Nor-
folk Port-Traffic Commission, interveners.

RerorT oF THE DEPARTMENT

By tare SecreTarY oF COMMERCE:

The examiner’s report recommending dismissal of the complaint
was excepted to by complainant, The findings recommended by
the examiner are adopted herein.

Complainant, a corporation existing under the laws of Pennsyl-
vania, was organized for the purpose of maintaining and develop-
ing the commerce of the Port of Philadelphia. Defendants are
common carriers by water in foreign commerce subject to the Ship-
ping Act, 1916, and all are members of The West Coast of Italy
and Sicilian Ports/North Atlantic Range Conference, U. S. Ship-
ping Board Bureau Agreement No. 2846, approved March 23, 1934.
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The complaint, as amended, alleges that the existing conference
agreement, under which defendants provide on cargo from Italy
higher rates to Philadelphia, Pa., than to New York, N. Y., and
other North Atlantic ports, results in unlawful and unfair discrimina- t—
tion against the Port of Philadelphia and the shippers, importers, and
receivers of freight located at or using that port; subjects that port
and such shippers, importers, and receivers of freight to unjust and
unreasonable prejudice and disadvantage; gives unjust and unrea-
sonable preference and advantage to New York and other North
Atlantic ports and to the shippers, importers, and receivers of
freight located at or’ using such other ports; is detrimental to the
commerce of the United States, and violates the Shipping Act, 1916.
It prays that defendants be required to cease and desist from the
aforementioned violations.of law, that the agreement referred to be
disapproved, and for such other and further relief as may be deemed
proper.

The Boston Port Authority, Baltimore Association of Commerce,
and Norfolk Port-Traffic Commission intervened.

The conference tariff, filed with this Department, was identified
and made a part of the record. The title page thereof describes it as
Freight Tariff No. 1, effective August 1, 1934, applying from ship-
side to shipside by direct steamer from Genoa, Leghorn, Naples,
Catania, Messina, and Palermo to New York and Boston. A note on
page 95 states “Surcharges to Philadelphia and Baltimore, to be
arranged.” The tariff rates are divided into three categories accord-
ing to the class of service. Those in the first category apply on
traffic moving in the passenger vessels Rex and Conte di Savoia,
those in the second category apply on traffic moving in the so-called
combination passenger and freight vessels, and those in the third
category apply on traffic moving in cargo vessels.

Traffic destined to Philadelphia is transported by defendants only
in cargo vessels, which call first at New York. With this service it
takes approximately eight days longer for cargo to be delivered at
Philadelphia than at New York, and the service to Philadelphia is
less frequent than the service to New York. Occasionally traffic
destined to Philadelphia is transshipped at New York. The rate to
Philadelphia is constructed by adding a surcharge of 65 cents per
ton, or cubic meter, on general cargo, and $1.30 per ton on olive oil,
to the New York rate. A memorandum containing these surcharges,
filed with this Department and made a part of the record, lists
twenty-nine items on which no surcharge is assessed when destined
to Philadelphia. These items comprise about 4 per cent of the
total number of items in the tariff. The record is silent as to any
movement of these commodities,

1U.8.8.B.B. *
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Under a previous tariff surcharges also applied on traffic destined
to Boston, but apparently such charges were canceled when direct
service was established to that port with combination passenger and
cargo vessels coming within the second category under the existing
tariff. The removal of the differential against Boston is relied upon
to some extent by complainant as justification for the relief sought
in behalf of Philadelphia, but the evidence does not show that the
transportation conditions surrounding the two services are suf-
ficiently similar to require like treatment. A witness for complainant
testified that it was a general practice to accord the same rates on
import and export traffic to all North Atlantic ports, but that, in
addition to the situation here complained of, there are differentials
against Philadelphia in certain other trades. There is no showing
of competition with ports other than New York.

Complainant’s witnesses testified, in substance, that the surcharges
applicable on traffic to Philadelphia have caused diversion of im-
port traffic from that port to New York, but no evidence of actual
diversions was submitted. The record is replete with general state-
ments and conclusions that the effect of the surcharges is to discour-
age the movement of commerce to Philadelphia and unduly favor
New York, and that even in those cases where Philadelphia has an
advantage in rail rates to interior points, the surcharges prevent
merchants in some of these interior communities from doing business
through the port of Philadelphia. However, there is no substantial
evidence in support of these allegations.

A member of complainant’s board of directors, secretary of the
Philadelphia Bourse, an organization engaged in the promotion of
commercial activities of Philadelphia and the State of Pennsylvania,
testified that although he had heard of some complaints, only one
was made to him personally. This dealt with the surcharge on olive
o0il, and was made by a retail chain-store organization having concen-

" tration warehouses at Philadelphia and other points from which it
distributes food products by truck to its stores within a limited area
contiguous to each focal point of distribution. The witness stated
that if this importer is forced to distribute from New York to points
now served from Philadelphia it will be handicapped by increased
operating costs, but admitted that in some instances it is advantageous
to importers at Philadelphia to take delivery of goods at New York
and distribute therefrom as a focal center. However, it was empha-
sized in this connection that where warehousing is involved, the cost
of distribution through Philadelphia would be lower because the
importers there have their own storage facilities. The witness had
no definite knowledge of the volume of traffic moving under the as-

sailed rates to Philadelphia as compared to traffic under the alleged
1U.8.S8.B.B.
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preferential rates to New York, but he conceded that to Philadelphia
the volume would be “modest.” This and other witnesses testified
that the serviee to Philadelphia is inferior to that enjoyed by im-
porters at New York, because it is slower and less frequent, notwith-
standing the greater charge therefor. The record does not show -
that the surcharges have caused any changes to be made in the
distribution of olive oil or any other commodities.

A Philadelphia customs house broker, appearing also as secretary
of the Italian Wholesalers & Importers Association, testified that the
surcharges on shipments destined to Philadelphia have tended to de-
crease his business as well as the business of the port and of those
whose enterprise depends upon port activity; and that complaints
have been made by importers at meetings of the association that they
have lost business to New York importers because the latter are in a
position to deliver goods in territory even where Philadelphia has an
advantage in rail rates at the same cost, or, in many instances, at a
lower cost. Testimony of like import was given by another Philadel-
phia customs house broker. Neither of these witnesses supported
these general statements with any evidence showing actual loss of
business to himself or to others.

Defendants offered no testimony.

It is well settled that the existence of unjust discrimination and
undue prejudice and preference is a question of fact which must be
clearly demonstrated by substantial proof. As a general rule there
must be a definite showing that the difference in rates complained of
is undue and unjust in that it actually operates to the real disadvan-
tage of the complainant. In order to do this it is essential to reveal
the specific effect of the rates on the flow of the traffic concerned and
on the marketing of the commodities involved, and to disclose an
existing and effective competitive relation between the prejudiced and
preferred shipper, localities, or commodities. Furthermore, a perti-
nent inquiry is whether the alleged prejudice is the proximate cause
of the disadvantage. Manifestly, the general representations made
by witnesses for complainant do not afford convincing proof of the
alleged disadvantages under which they and other interests at Phila-
delphia operate, or that the rate situation is solely responsible there-
for. It may be that their conclusions are based on specific facts bear-
ing upon the question of discrimination and prejudice, but the De-
partment cannot accept such conclusions without an examination of
the underlymo facts upon which they are based, which facts are not
of record in this proceeding.

The uniformity of treatment contemplated by the Shlppmg Act is
a relative equality based on transportation conditions only. To jus-
tify an order compelling exact equality of rates a complainant must

1U.8.8.B.B.
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show a substantial similarity in the conditions surrounding the trans-
portation under the rates sought to be equalized. Among the factors
to be considered are: The value of the service to the shipper; the
interest of the carrier; the relative volume of traffic; the relative cost
of the service; the competition as between carriers; and the advan-
tages or disadvantages which inhere in the natural or acquired
position of the shippers or localities concerned.

Complainant may be correct in contending that the value of the
service to the shipper at New York is greater than to the shipper at
Philadelphia, but in this instance it is due largely to the fact that
New York is the first port of call. This fact emphasizes the geo-
graphical disadvantage of Philadelphia in so far as the route here
concerned is involved. The dissimilarity also suggests another:
namely, the cost of service. The lack of evidence on this point does
not warrant the assumption that there is no difference in the cost of
services to New York and Philadelphia. A dissimilarity of condi-
tions with respect to volume of movement is admitted but there is
no substantial evidence as to the existence or lack of carrier compe-
tition. Complainant’s proof on the whole is not convincing that the
transportation conditions surrounding the services to New York and
Philadelphia are substantially similar.

For the reasons stated above, it is concluded further that the con-
ference agreement under attack is not shown to be unlawful or
detrimental to the commerce of the United States.

Upon this record the Department finds that the rates assailed are
not shown to be unduly preferential or prejudicial, or unjustly dis-
criminatory ; and that the conference agreement under which defend-
ants operate in this trade has not been shown to be detrimental to the
commerce of the United States or to be in violation of the Shipping
Act, 1916. An order dismissing the complaint will be entered.

: 1U.8.8.B.B.



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY

WASHINGTON

No. 186

Port oF Puraperruia OceaN TrarFio Bureau
V.

THB TXPoRT STEAMSHIP CORPORATION ET AL.

ORDER

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation of the matters and things involved having been had, and the
Department having, on the date hereof, made and entered of record
a report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

It i{s ordered, That the complaint in this proceeding be, and it is

hereby, dismissed.
(Sgd.) Danrer C. RopEg,

Secretary of Commerce.
MarcH 18, 1986.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 156

CaLiForNIA PackiNG CORPORATION
V.

Anmerican-HawaniaNn Steamsaip CoMpPaNY ET AL.
Submitted April 7, 1936. Decided May 13, 1936

Rate on canned coffee from Brooklyn, N. Y., to Pacific Coast ports not shown
to be unreasonable or unduly prejudicial in violation of the Shipping Act,
1916. Complaint dismissed.

Irving F. Lyons for complainant.
Joseph J. Geary and Theodore M. Levy for defendants except
Argonaut Steamship Line, Inc., and Isthmian Steamship Company.

REPQRT OF THE DEPARTMENT

By THE SECRETARY OF COMMERCE :

Exceptions were filed by complainant to the report proposed by
the Examiner. The conclusions herein are in accord with the recom-
mendations of such report.

Complainant is engaged in roasting and packing coffee at Brook-
lyn, N. Y. By complaint filed October 22, 1934, it alleges that the
rate maintained by defendants for the transportation of ground
roasted coffee, in tin cans, in boxes, from Brooklyn to Pacific Coast
ports via the Panama Canal, is unjust, unreasonable, and unduly
prejudicial. A lawful rate for the future and reparation are sought.
Rates are stated in cents per 100 pounds.

Complainant relies upon the following facts: On June 1, 1933,
defendants’ westbound rate on canned coffee was increased from 55
cents plus 3 percent surcharge, minimum weight 20,000 pounds, to 75
cents plus surcharge. Effective March 21, 1934, this rate was

1U.S.S.B.B. ) 543
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changed to 77.5 cents, surcharge eliminated, and the minimum weight
increased to 24,000 pounds. This is the alleged unlawful rate. Ef-
fective May 23, 1934, the eastbound rate of 55 cents plus 3 percent
surcharge, minimum weight 12,000 pounds, was changed to 565 cents
per 100 pounds, surcharge eliminated, with no change in the mini-
mum weight,. ‘

Defendants’ explanation of the different rates for eastbound and
westbound transportation of canned coffee is that different circum-
stances and competitive elements enter into the making of inter-
coastal rates, the amount of the rate depending largely upon point
of origin or destination of the freight, or both. If either point is
in the interior, cost of transportation to or from the port is con-
sidered. The westbound movement of canned coffee is strictly port-
to-port, whereas a great portion of the shipments moving eastbound
is destined to points, in some instances, as far inland as Detroit,
Michigan. In reaching that territory, movement via intercoastal
lines is largely water-and-rail. There are no through or proportional
rates on this commodity in the eastbound intercoastal trade and
therefore port-to-port rates are maintained which permit a maximum
movement into the interior along with whatever movement there
might be for consumption at Atlantic ports. For these reasons it
was said “if our rate eastbound did not permit us to get coffee going
beyond the Atlantic Coast ports of discharge to interior points, we
would not handle as much coffee. Therefore, that rate produces a
greater volume. than it would if it were named strictly for a
port-to-port movement.” ‘ )

In further support of the allegation of unreasonableness complain-
ant shows westbound rates in effect upon & number of commodities
lower than the rate on canned coffee. Its exhibit shows weights per
cubic foot and revenue per cubic ton but no showing is made as to
the volume of traffic, value, risk, or other conditions pertaining to

V'transportation of the named commodities. Reference.to these rates
without a showing of similarity of transportation conditions doés
not prove unreasonableness of the higher rate on canned coffee.

One of complainant’s exhibits is a statement, compiled from
Panama Canal records, of the tonnage of coffee moving between
Atlantic and Pacific ports during the calendar years 1983 and 1934,
which shows the preponderance of the movement each year was
westbound. From January through May 1933, an average of 265
tons moved each month; from June 1, when the rate was increased,
through December 1933, the average was 266 tons. During 1934,
the movement averaged 257 tons per month. The figures for the
period September—December 1934, totaling 635 tons, represent com-
plainant’s tonnage exclusively, in explanation of which was testi-

: . 1U.S.8.B.B.
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mony that “it seems, from September 1934, some of the other people
that have been shipping this roasted coffee out here discontinued,
and these figures therefore represent the California Packing Cor-
poration tonnage, from that date. Competition was so keen that it
drove these other people out of the market, and they did not hope,
like we did, to get back the difference in the freight rate by repara-
tion.” The identity of such other people, however, was not known
and no figures showing complainant’s annual shipments were put in
evidence.

Illustrative shipments of complainant are of cases containing 12
one-pound cans, each case weighing 1714 pounds. Complainant
bears transportation charges and all of its coffee is sold on a delivered
basis. Certain competitors maintain coffee roasting and packing
plants on the Pacific coast. Wholesale prices of the leading brands
are the same and complainant shows that subsequent to the increase
in the westbound rate of approximately 3.7 cents on each case, the
selling price of its coffee was reduced 12 cents a case, which reduc-
tion complainant described as “a competitive price feature” unin-
fluenced by the level of the intercoastal rate. Since the westbound
rate was increased, complainant has absorbed the increase, assert-
ing it is not possible to pass the 21-cent difference in freight rates on
to the buyer. Commercial and economic conditions of this char-
acter, however, cannot be made the basis of a finding that carriers’
rates are unlawful. Prejudice to one shipper, to be undue, must
ordinarily be such that it shall be a source of positive advantage to
another. The fact that western packers are accorded a lower rate on
eastbound shipments of canned coffee than complainant pays on like
shipments westbound is not sufficient to sustain the allegation of un-
lawful prejudice. The evidence negatives any contention that com-
plainaint has been unduly prejudiced by the rate attacked.

Upon this record the Department finds that no violation of the
Shippinig Act, 1916, as alleged has been shown. An order dismissing
the complaint and discontinuing the proceeding will be entered.

1U.8.8.B.B.



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY

WASHINGTON

No. 156

CavrirorNia Packine CorPORATION
2.
AMERICAN-HAWAIIAN STEAMSHIP COMPANY ET AL.

ORDER

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full
investigation of the matters and things involved having been had,
and the Department, on the date hereof, having made and entered
of record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof;

It is ordered, That the complaint in this prooeedlng be, and it
is hereby, dismissed, and that this proceeding be discontinued.

(Sgd.) J. M. Jounson,

Acting Secretary of Commerce.
May 13, 1936.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 164
CavrrorNIia PacriNg CORPORATION
v,

StatEs STRAMSHIP COMPANY, ET AL,
Submitted April 15, 1936, Decided May 13, 1936

Rates on canned grapefruit and grapefruit juice from Jacksonville and Tampa,
Fla., to Pacific Coast ports, not shown to be in violation of the Shipping Act,
1916. Complaint dismissed.

Irving F, Lyons for complainant and interveners.
Joseph J. Geary and Theodore M, Levy for defendants.

Rerort oF THE DEPARTMENT

By TR SECRETARY OF COMMERCE:

. The Examiner’s proposed report found there had been no viola-
tion of the Shipping Act, 1916, and recommended dismissal of the
complaint. Exceptions were filed by complainant, but they show no
errors of fact or law.

Complainant is engaged at Tampa, Fla., in canning and shipping
grapefruit and grapefruit juice. Its complaint alleges that rates on
those. commodities from Jacksonville and Tampa to Pacific Coast
ports via the Panama Canal are unduly preferéntial of Jacksonville
and shippers therefrom and unduly prejudicial to complainant and
the locality of Tampa; also that rates of defendant Gulf Pacific Line
(Swayne & Hoyt, Ltd., Managing Owners) are unjust and unreason-
able, The Hills Brothers Company of Florida, Florida Grapefruit
Canners Association and Tampa Chamber of Commerce, intervened
in support of the relief sought.

546 1U.8.8.B.B.
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The only intercoastal service between Tampa and Pacific ‘coast
ports is that of Gulf Pacific Line; it does not serve Atlantic ports.
At the time of hearing the rate of this defendant was 46.5 cents per
100 pounds, minimum weight 24,000 pounds, to designated Pacific
coast terminal ports, rates of 7 cents and 10 cents per 100 pounds
in addition being applied to Stockton and Sacramento, respectively,
in connection with local river lines. The rate of the other defend-
ants, from Jacksonville, was 40 ceuts per 100 pounds, minimum
weight 24,000 pounds, and applied to all Pacific coast ports, includ-
ing Stockton and Sacramento.

Canned grapefruit and grapefruit juice shipped from  Tampa are
sold on the Pacific Coast in competition with the same products
shipped from Jacksonville, the difference in freight rates' generally
being absorbed by packers in the Tampa district. Complainant did
not know the origin of its competitors’ products and could give no
indication of the volume of grapefruit and grapefruit juice moving
from Jacksonville. A witness for Gulf Pacific Line testified that
twenty or twenty-one canners of grapefruit and grapefruit juice
ship through Tampa, but he knew of only two shippers of any vol-
ume through Jacksonville. The record shows a material increase
each year since 1929 in the volume of grapefruit transported from
Tampa to the Pacific Coast by the Gulf Pacific Line and that com-
plainant’s shipments from Tampa in the 1933-1934 season exceeded
by more than 23,000 cases its shipments during the previous season.
In the same period shipments of The Hills Brothers Company from
Tampa increased 8,500 cases.

Some evidence was submitted tending to show the difficulty of
making sales, due to the necessity of absorbing the difference in
rates from Jacksonville and Tampa and the arbitraries of 7 and
10 cents, respectively, to Stockton and Sacramento. In two in-
stances, where absorptions were not made, prospective sales to per-
sons in Sacramento were lost. Complainant was unable to show
whether sales were lost to competitors shipping from Jacksonville,
Tampa, or other points. ,

No defendant serves both Tampa and Jacksonville and carriers
serving one port have no voice in the establishment of rates from
the other port. Undue prejudice under section 16 is not shown when
the carriers serving the alleged preferred point do not serve or par-
ticipate in routes from the alleged prejudiced point for the move-
ment of the traffic involved.

Complainant’s only evidence of the unreasonableness of Gulf
Pacific Line’s rates from Tampa is that the rate from Jacksonville
was 40 cents. Defendants’ witness testified that the 40-cent rate was
a depressed rate established to meet competitive conditions existing

1U.8.8.B.B,
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in the Atlantic-Pacific trade. With respect to the arbitraries added
to make through rates to Stockton and Sacramento it was explained
that such arbitraries were added on all traffic from Gulf ports; that
any departure from this practice with respect to one commodity
would break down the rate structure and make it necessary for the
carriers to absorb the arbitraries on all commodities; and that the
average rate on all commodities from Gulf ports was so low that
the absorption of the arbitraries would not leave the carriers revenue
which is compensatory. Comparison of rates of one carrier with
rates of carriers in other trades is of little value in the absence of
a showing of similarity of transportation conditions. Subsequent to
the hearing the rates on canned grapefruit and grapefruit juice
from Tampa to designated Pacific Coast terminal ports and the rate
from Jacksonville to Pacific Coast ports were changed and are now
at the same level. The grounds for complaint thus have been re-
moved in so far as these commodities move to the named terminal
ports.

The Department finds that the alleged violations of the Shipping
Act, 1916, have not been shown. An order dismissing the complaint
and discontinuing the proceeding will be entered.

1U.8.8.B.B.



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY
WASHINGTON

No. 164

CaLirorNiA PacrgiNg CORPORATION
v.

StaTes SteamsaIP COMPANY ET AL.

ORDER

This case being at issue upon complaint and answers on file, and
having been duly heard and submitted by the .parties, and full
investigation of the matters and things involved having been had,
and the Department, on the date hereof, having made and entered
of record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed, and that this proceeding be discontinued.

[sEaL] (Sgd.) J. M. JomNsoN,

Acting Secretary of Commerce.

May 13, 1936. :



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 175

AmericaN CarieBeaN Ling, INc.
.

ComPAGNIE GENERALE TRANSATLANTIQUE, ET AL.

Submitted April 4, 1936. Decided May 13, 1936

Complainant’s application for admission to membership in The Association of
West India Trans-Atlantic Steam Ship Lines, “Islands” Section, not showan
to be on equal terms with all other parties thereto as required by section 14a
of the Shipping Act, 1916. Complaint dismissed.

Roscoe H. Hupper for complainant,.
Geo. H. Terriberry, G. J. Moraillon, Manuel @. Casseres, and
Hendrik 8. Muller for defendants.

ReporT oF THE DEPARTMENT

By THE SECRETARY OF COMMERCE:

The examiner’s report recommending dismissal of the complaint
was not excepted to. The findings recommended by the examiner
are adopted herein. .

Complainant is a common carrier by water and a citizen of the
United States. Defendants are members of The Association of West
India Trans-Atlantic Steam Ship Lines, “Islands” Section, herein-
after called “the Association”, a conference of foreign steamship lines
engaged in the transportation of property between Europe and the
Windward and Leeward West India Islands (St. Thomas and east
thereof) and the Guianas,

By complaint filed February 6, 1935, it-is alleged that complainant
has been excluded from admission te the Association upon equal
terms with all other parties thereto; that in respect to traffic between
European ports and foreign p01ts n the West Indies and the

10U.8.8.B.B. 549
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Guianas the Association has an arrangement for deferred rebates
as defined in section 14 of the Shipping Act, 1916; and that the
participation of defendants in the Association places them within
the provisions of subsection (2) of section 14a of the Shipping Act,
1916. Complainant prays that if, after due hearing and investiga-
tion, it-is found that any defendant is a party to any such combina-
tion, agreement, or understanding as defined in subsection (2) of
section 14a of the Shipping Act, 1916, a certification of such fact
shall thereupon be made to the Secretary of Commerce as therein
provided.

Section 14a of the Shipping Act, 1916, reads as follows:.

.The board upon its own initiative may, or upon complaint shall, after due
notice to all parties in interest and hearing, determine whether any person,
not a citizen of the United States and engaged in transportation by water of
passengers or property—

(1) Has violated any provision of section 14, or

(2) Is a party to any combination, agreement, or understanding, express or
implied, that involves in respect to transportation of passengers or property
between foreign ports, deferred rebates or any other unfair practice designated
in section 14, and that excludes from admission upon equal terms with all other
parties thereto, a common carrier by water which is a citizen of the Uniteg_i
States and which has applied for such admission.

If the board determines that any such person has violated any such provi-
sion or is a party to any such combination, agreement, or understanding, the
board shall thereupon certify such fact to the Secretary of Commerce. The
Secretary shall thereafter refuse such person the right of entry for any ship
owned or operated by him or by any carrier directly or indirectly controlled by
him, into any port of the United States, or any Territory, District, or possession
thereof, until the board certifies that the violation has ceased or such combina-
tion, agreement, or understanding has been terminated.

It is admitted of record that the Association holds out to shippers
between ports in Europe and foreign ports in the West Indies and
the Guianas an arrangement for a deferred rebate as defined in
section 14 of the Shipping Act, 1916. Although the Association
agreement refers to St. Thomas, Virgin Islands, the deferred rebate
arrangement does not apply to that Island and there is no allegation
or showing that it is applied to traffic moving from or to any port
of the United States or its possessions.

Complainant maintains a regular fortnightly service between New
York, N. Y., and the Virgin, Windward, and Leeward Islands, and
the Guianas. Complainant’s service was started in October 1934,
but it had a predecessor in the same trade. On October 10, 1934,
complainant applied for membership in the Association, under-
taking to maintain conference rates on cargo to and from European
ports with transshipment at New York. A proposal by the Asso-

ciation that the application be amended to exclude traffic to and
10.8.8.B.B.
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from Great Britain was declined by complainant and thereafter,
on or about December 6, 1934, the Association advised complainant
that it was not prepared to extend affiliation to include traffic to
and from Great Britain. The record shows that all members of
the Association with the exception of defendant Thos. & Jas. Har-
rison (hereinafter called “Harrison Line”) voted in favor of the
admission of complainant to affiliated membership in the Association
and by informal answer to the complaint, stipulated of record, reiter-
ated their willingness to admit complainant to affiliated membership,
but as the agreement governing the Association provides that “ap-
plicants for admission to the Association must be unanimously
elected in order to obtain membership”, the negative vote of the
Harrison Line was sufficient to reject the application. The Harrison
Line was the only defendant to file a formal answer to the com-
plaint and stood alone at the hearing in defense of the denial of
complainant’s application. Its objections to the admission of com-
plainant to membership in the Association are substantially as fol-
lows: (1) Complainant is not a regular line from Europe serving
the West Indies across the Atlantic and, therefore, is not seeking
membership in the Association upon equal terms with-all other
parties thereto; (2) the Harrison Line is concerned in the trade from
Great Britain to the British West India Islands, and British
Guiana, which trade is domestic in character; and (3) to bring an-
other company into the trade would only serve to increase the ex-
isting redundancy of tonnage. This defendant also pleaded by sup-
plemental answer and argued by brief that if section 14a of the
Shipping Act, 1916, can, upon the facts in this case, be construed
to require the Secretary of Commerce to refuse the defendant the
right of entry for its ships into the ports of the United States, then
said provision of law is void because it contravenes the terms of the
Convention of Commerce and Navigation between the United States
and Great Britain of July 8, 1815, and extensions thereof. In view
of the findings herein, it is unnecessary to consider this question.

The record contains no reference to British law under which the
trade between Great Britain and its possessions in the West Indies
and the Guianas is reserved to British vessels, and the plea of re-
dundancy of tonnage is not tenable under the provisions of law
applicable to this case.

There remains for consideration the objection that complainant
is not a regular line from Europe serving the West Indies across
the Atlantic and, therefore, is not seeking membership in the As-
sociation upon equal terms with all other parties thereto. All lines
in the Association are engaged in the trade between European ports
and ports in the West Indies and the Guianas by direot transatlantic

1U.8.8.B.B.
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service. The agreement provides that for outward cargo each mem-
ber has the right to fix rates or freight “for its own proper sphere”,
and those rates are to be strictly observed by other members obtain-
ing traffic from that sphere, either directly or indirectly. The record
indicates there is an understanding that each member line will con-
fine its operations to its particular sphere, but is permitted to handle
traffic by transshipment between European terminal ports and
between terminal ports in the Islands.

The position of defendant Harrison Line that the conference is
limited to regular lines from Europe serving the West Indies by
direct transatlantic service seems to be well taken. This position is
not affected by the fact, relied upon by complainant, that in certain
other conferences, associated for administrative purposes with the
conference here involved, American lines maintaining transshipment
service similar to that of complainant have been admitted to partici-
pation as affiliated members, with the Harrison Line voting in favor
of such affiliation. The record shows that the relation between
such other conferences and the conference involved in this proceeding
involves nothing more than an association for the purpose of pro-
viding office space, clerical help, and a secretary, with division of
the expense among the individual conferences. There is no showing
as to the circumstances and conditions under which American lines
were admitted to membership in the other conferences referred to,
but it was testified that such admissions were acts of grace and not
of necessity. It was testified further that the Association involved
in this proceeding, during nineteen years existence, has never ad-
mitted to membership of any character any but carriers that actually
carry transatlantic. The action taken by other conferences in regard
to the admission of American lines cannot be regarded as precedents
to support a finding that the action of the Association here com-
plained of brings the defendants within the prov1swns of section
14a (2) of the Shipping Act.

Complainant does not operate any vessels in transatlantic service
to and from European ports, but handles shipments to and from such
ports on through bills of lading which provide for transshipment at
New York. In such cases complainant’s agent takes out a local bill
of lading with the transatlantic line for the purpose of protecting
complainant as to that part of the transportation. It was testified
on behalf of complainant that all the steamship lines operating be-
tween Europe and New York are agreeable to accepting as the charge
for their transportation service, a division of the through rate main-
tained by the Association for the direct line service. It should be
noted, however, that none of these transatlantic lines has joined with
complainant in applying for membership in the Association. Com-

1U.8.8.B.B.
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plainant desires, as an affiliated member of the Association, to afford
a transshipment service between the West Indies and all European
ports via New York, using any transatlantic carriers that may be
operating between New York and such European ports. The trans-
atlantic portion of the transshipment route between Europe and the
West Indies represents in the neighborhood of two-thirds of the en-
tire route, using as a basis for this comparison distances stipulated
of record as follows: London to New York, 3,301 miles; New York to
St. Kitts, 1,540 miles. It is also of interest to compare this trans-
shipment route of 4,841 miles with the direct route of 3,802 miles
also stipulated of record.

Complainant’s application for admission to the Association is based
on the participation of a number of undisclosed transatlantic lines in
a transshipment route substantially longer than the direct route ob-
served by conference lines, with no restriction as to sphere of opera-
tions at European terminal ports. The members of the Association
operate direct transatlantic services with some limitation of sphere
for each line at European ports. .Such application therefore is not
for admission on equal terms with the members of the Association in
accordance with the letter and spirit of the agreement as shown by
the record in this proceeding.

Complainant has failed to show that it has been excluded from
admission to the Association upon equal terms with all other parties
thereto and, therefore, is not entitled to the relief prayed for. An
. order dismissing the complaint will be entered.
1U.8.8.B.B.



DEPARTMENT OF COMMERCE

OFFICE OF THE SECRETARY
WASHINGTON

No. 175

AmericaN CarmBBeaN LiNg, INc.
.
CoMPAGNIE GENERALE TRANSATLANTIQUE ET AL.

ORDER

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation of the matters and things involved having been had, and
the Department having, on the date hereof, made and entered of
record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

(Sgd.) J.M. Jorxson,
Acting Secretary of Commenrce.
May 13, 1936.



DEPARTMENT. OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 870"

Gurr WEsTBOUND INTERCOASTAL S0va BEAN OIL MEAL RaTES

Submitted May 18, 1936. Decided June 6, 1936

Proposed increased rate on soya bean oil meal from Gulf ports to Pacific Coast
ports, found justified. Order of suspension vacated and proceeding dis-
continued.

M. G. de Quevedo and Elisha Hanson for respondents.

W. M. Carney for carriers supporting respondents.

E. H. Thornton, J. H. Rauwhman, Jr., T. C. Burwell, and R. V.
Craig for protestants.

Ed. P. Byars for Texas Cottonseed Crushers Association.

REerorT OF THE DEPARTMENT

By THE SECRETARY OF COMMERCE :

By schedules filed to become effective February 13, 1936, respond-
ents! proposed to increase the rate on soya bean oil meal, in sacks,
from United States Gulf ports to United States Pacific Coast ports
via the Panama Canal from $5.50 per net ton, minimum 500 net
tons, to $6.50 per net ton, same minimum. Upon protests filed on
behalf of the National Soybean Oil Manufacturers Association, The
New Orleans Joint Traffic Bureau, and other interested parties, the
operation of the proposed schedules was suspended until June 13,
1986. Certain carriers, formerly members of the United States In-
tercoastal Conference, operating between Atlantic and Pacific ports
intervened in support of respondents. Rates and prices will be
stated in amounts per net ton unless otherwise noted.

1 Luckenbach Gulf ~Stt-‘;umrshlp Co., Inc.,, Swayne & Hoyt, Ltd. (Gulf Paclfic Line), Gulf
Pacific Mail Line, Ltd., and on-carriers.
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The production of soya beans has attained the status of an im-
portant commercial crop in the United States only in the last 10
years. From the relatively small acreage of 864,000 acres, from
which 12,000,000 bushels were harvested commercmlly in 1930 the
planting increased to about 5,000,000 acres in 1935, producing over
43,500,000 bushels, which is almost three times the crop of 1934.
Illinois.produces a.pproximately one-half of the crop, Ohio, Indiana,
Missouri, and Iowa about one-third, and other States, chiefly Vir-
ginia, Tennessee, and North Carolina, approximately one-sixth.

The principal crushing plants are at Decatur, Peoria, and Chicago,
Ill,, and St. Louis, Mo. The operator at Peoria has a subsidiary
plant at Hampton: Roads, Va., which at times secures soya beans
from mid-western producing areas. - '

Soya bean o1l meal is used mainly in the manufacture of poul-
try feed. It is shipped in sacks and has a stowage factor of 70 cubic
feet. The selling price at the date of hearing was $20.00 f. o. b.
Decatur. At San Francisco, Calif., one of the principal markets,
the delivered price was $28.50 to $29.00, which is from $2.42 to $3.04
less than the f. o. b. price at Decatur plus the total transportation
charges including the proposed rate of $6.50.

The history of the westbound rate on soya bean oil meal from
the Gulf to the Pacific is not sufficiently developed-of record to
show the rate prior to June 2, 1933, the effective date of the Inter-
coastal Shipping Act, 1933. On that date the rate became $4.50,
minimum 500 tons. Later a three per cent surcharge was added,
increasing the rate to $4.631%, which remained in force until Octo-
ber 3, 1935. In the general rate advance following the decision
in Intercoastal Investigation, 1935, 1 U. S. S. B. B. 400, respondents
proposed to establish the following rates: 36 cents per 100 pounds,
minimum 40,000 pounds, density not to exceed 60 cubic feet; and
41 cents per 100 pounds, minimum 40,000 pounds, density over 60
cubic feet, to become effective October 3, 1935. This increase was
protested, and rather than risk suspension of all increased rates
respondents established the present rate of $5.50, effective October
3, 1935.

On basis of the suspended rate, the through rate and charges over
the rail-ocean route from Chicago to San Franc1sco would be $11.42,
consisting of the following factors: $4.50 rail rate plus 20 cents
emergency charge, $6.50 ocean rate, 7 cents marine insurance, and 15
cents wharfage at San Francisco. From Decatur the rail- barge ocean
rate and charges would be $11.54, which, according to the record,
consists of the following factors: $3 90 rall -barge rate plus 27 cents
emergency charge, 50 cents transfer charge at Cairo, Ill, 15 cents

1U.S8.8.B.B.



556 UNITED STATES SHIPPING BOARD BUREAU REPORTS

tollage at New Orleans, $6.50 ocean rate, 7 cents marine insurance,
and 15 cents wharfage at San Francisco. .

The record indicates that there was no intercoastal movement of
soya bean oil meal through Gulf ports until after October 3, 1935.
Since then respondents have transported about six 500-ton lots, and
one 2,000-ton shipment moved via the S. S. Suured, a non-conference
carrier. There has been a more or less regular movement of this
commodity since 1932 from Norfolk, Va., which traffic is, to some
extent, competitive with similar traffic through New Orleans. How-
ever, there does not appear to be any water carrier competition for
the intercoastal traffic from mid-western points.

Respondents call attention to their need for additional revenue as
disclosed in the recent intercoastal investigation, and endeavor to
justify the increased rate upon the following grounds: (1) The cost
of service justifies a higher rate; (2) there should be a parity of rates
with Atlantic intercoastal carriers which have already established
the rate proposed; and (3) the proposed rate is in line with other
comparable rates.

Cost figures purporting to cover the out-of-pocket cost of operation
per ton during 1934 of a representative ship in the trade, the S. S.
Katrina Luckenbach, were introduced by respondents. For steve-
doring there was included a cost of $1.00 each for loading and un-
loading, which figure is derived from respondents’ present stevedor-
ing contract on brewers grain at New Orleans. The Panama Canal
toll is included at 87.5 cents. For competitive reasons the cost .of
fuel oil, crew wages, subsistence of crew, repairs on ship, and insur-
ance on hull and machinery is not itemized. The total cost amounts
to $5.611%. It was testified that operating costs have increased from
40 to 50 per cent in the last 18 months due to labor troubles and
increased commodity prices.

This cost figure, as applied to soya bean oil meal, represents a cost
of 8 cents per cubic foot, whereas the proposed rate would yield 9.3
cents. Ten cents per cubic foot is said to be the minimum compen-
satory earning. Protestants disparage this cost study, stating that it
is merely a theoretical calculation not supported by underlying data,
and that the ship selected is older and larger than the average in the
trade and therefore more expensive to operate. The latter conten-
tion is denied by respondents. Protestants also point out that the
stevedoring rate on cottonseed meal of 75 cents per ton could prop-
erly have been used instead of the charge on brewers grain.

Both shippers and carriers agree that a parity of rates as between
Gulf and Atlantic ports is desirable, but they differ as to the manner
of accomplishing this result. It appears that the same rates applied

1U.8.8.B.B.



GULF WESTBOUND INTERCOASTAL SOYA BEAN OIL MEAL RATES 557

from these ports until October 3, 1935, when alternative rates of 36
cents and 41 cents per hundred pounds, as sought to be established
then by Gulf carriers, became effective from Atlantic ports after
denial of request for their suspension. Competitive reasons are said
to have forced the Atlantic lines to establish on January 7, 1936,
the present rate of $6.50, minimum 500 net tons. Protestants contend
that parity should be established on basis of a rate determined pri-
marily by the traffic and transportation conditions obtaining from
Gulf ports, inasmuch as the preponderant movement, both present
and prospective, is tributary to those ports. New Orleans interests
urge that in determining the proper relations as between Gulf and
Atlantic ports due consideration should be given to the fact that the
service from the Gulf is slower, the Gulf lines have a better balanced
cargo in and out, and the rates therefrom are more directly- aﬁ'ected
by transcontmental rail competition.

Respondents compare the proposed rate with westbound rates on
other low-grade commodities moving regularly over their lines in
heavy volume as follows:

Rate per net Stowage Revenue per
cu. ft.

ton factor
Cents
8oya Bean Oil Meal. ... .o aeimcccicccaanan $6. 50 70 9.3
8oda ASh. e cem—aan 8. 50 20 21.7
Phosphate Rock - 6.20 40 14.7
Bone Meal._..._. 8.00 59 13.5
Rosin__.__...._. 10. 30 70 14.7
‘Wrapping Paper - 11.30 80 14.1
Pulpboard. .. eicccicemmmeecana 9.30 100 9.3

The value of these commodities is not disclosed. Respondents also
refer to the following coastwise rates from New Orleans to Phila-
delphia and Boston: Corn gluten feed, corn gluten meal, corn oil
meal, and soya bean oil meal, $4.00, minimum 20 tons, plus 20 cents
emergency charge; bran and brewers dried grain, $4.60, minimum
18 tons.

Protestants give emphatic expression to their objection against
the proposed increase, stating that it would prevent them from meet-
ing the competition on the Pacific Coast of soya bean oil meal
imported principally from points in the Orient. While preferring
to sell at the higher prices obtainable in eastern markets, they say
that the greatly increased production of domestic soya beans makes
imperative an outlet for soya bean oil meal to the markets on the
Pacific Coast. During 1934, 30,193 tons were imported to the United
States, 23,538 of which went to the Pacific Coast; and in 1935, 53,731
tons were imported, 25,781 tons going to the Pacific Coast. The
declared value of the meal imported to the Pacific Coast averaged
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$19.20 in 1934, and $20.30 in 1935. The import duty was $6.00
per ton. The rate from the Orient to San Francisco was $3.60. In
March 1935, the quoted price at San Francisco said to apply on im-
ported soya bean oil meal was $30.75 when the £. o. b. price at Deca-
tur was $38.45. This was prior to the advent on the market of the
new crop, and the supply was limited. Protestants testified that
they were unable to meet this competition in the first threé quarters
of 1935, but made a sale of 1,500 tons at San Francisco in September
1935, at $28.25, which price represented a shrinkage of 10 cents a
ton under their regular delivered price, including the f. o. b. Decatur
price of $19.00 per ton. Protestants also face competition from
sesame meal which is manufactured at Los Angeles from sesame seed
imported from the Orient duty free. At San Francisco the price of
sesame meal at the time of the hearing ranged from $26.50 to $27.00
per ton. At North Pacific ports soya bean oil meal comes into
competition with corn.

Protestants lay considerable stress upon a comparison of the pro-
posed rate with the westbound rate on bran, brewers dried grain,
corn gluten feed, corn gluten meal, and corn oil meal, which articles
are now grouped with soya bean oil meal at the present rate of $5.50.
These commodities compare more or less favorably with soya bean
o0il meal as to price, stowage, use, and general transportation char-
acteristics. They are also grouped with soya bean oil meal by rail
carriers at the same classification and the same commodity rates
from mid-western producing points to the Pacific Coast. Respond-
ents assert that they intend to increase these rates to the level of
any increased rate approved on soya bean oil meal. Moreover, they
testified that, with the exception of a light movement of corn gluten
feed prior to October 3, 1935, these commodities have never moved
from the Gulf via their lines, and consequently the rates are merely
paper rates. '

Reference is also made by protestants to the following rates be-
tween Gulf and Pacific ports:

WESTBOUND Rate per net ton Mugéizggén Sggcv:grge
Corn, bulk. ... $3.50,1 $9.00 3 _ . e iemeeaaan 500 47
0ats, bulK. - oo $3. 75 189,252 i iccen————n 500 55-72
[0)1:T: 1010 o 1 S, $6.50. - - e e 12 50
EASTBOUND
Flour. - oo eeaaeas $6. 00—$7 b0 IR 12 |ooiiiam.
[0 2 SRR $5.40. el 500 55-72
! Owners’ risk. 2 Ship’s risk.

. A witness for the New Orleans interests testified to a movement

of corn. and oats westhound, but he had no personal knowledge to
1U.8.8.B.B.
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that effect. At these rates the shipper absorbs the cost of loading
and unloading and is also subject to a demurrage penalty. Re-
spondents explain that the rate on clean rice is depressed on account
of rail competition and is in line for an increase.

Protestants instance rates on numerous kinds of meal and oil cake
from Gulf ports to ports in the Unitéd Kingdom and continental
Europe which range from $3.20 to $10. The rate on soya bean
oil meal is shown as $4.40 to United Kingdom ports and $4.00 to
continental European ports. One of protestants’ witnesses testi-
fied that his company had made shipments to Antwerp, Rotterdam,
and Amsterdam at the $4.00 rate. The record indicates that in the
matter of balanced cargo in both directions, operating conditions
are more favorable to respondents than to Gulf-transatlantic lines
which depend largely upon a one-way cargo, but respondents main-
tain that this is more than offset by the Panama Canal tolls paid by
the intercoastal carriers and their higher operating expenses which
are due primarily to higher labor costs. The meagre evidence as
. to similarity of traffic and transportation conditions affecting the.
compared rates minimizes the importance that should be attached
to the comparison. Furthermore, there is considerable doubt as to
the. stability of the rates to these foreign ports.

The all-rail transcontinental rate on soya bean oil meal from the
principal producing.points to the Pacific Coast is 76,5 cents per
100 pounds or $15.30 per net ton, minimum 25 tons. Recently the
rail lines attempted to reduce this rate to 55 cents per 100 pounds
or $11 per net ton, minimum 40 tons, to meet barge-and-ocean and
rail-barge-and-ocean rates, and to permit domestic soya bean oil
meal to compete with the imported meal at Pacific Coast points,
This reduced rail rate of $11 would have been lower than both the
rail-ocean charge of $11.42 and the rail-bargeocean charge of
$11.54, the ocean rate being included at $6.50. However, the rate
of 55 cents was suspended and found not justified by the Interstate
Commerce Commission because it concluded that such rate would
unduly. prejudice cottonseed cake and meal and the shippers thereof.
That Commission expressed the view that the rate would not be
prejudicial or otherwise unlawful if it were also established on
cottonseed cake and meal. The establishment of the 55-cent rate
would undoubtedly affect the value of respondents’ service to the
shipper. Apart from that, however, such rate, established under
the competitive pressure heretofore. mentioned, would afford no
criterion of a maximum reasonable rate for the services here in
question.

It was testified that the general rate advance, effective October 3,
1935, following the intercoastal investigation, amounted to an in-

1U.8.8.B.B.
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crease of approzimately 12 percent. Protestants point out that the
present rate represents an increase of 18 percent over the voluntarily
established rate of $4.6314, and argue that an advance of 40 percent,
as manifested by the proposed rate of $6.50, is clearly excessive. In
this connection respondents indicated that the increases on the va-
rious commodities were not uniform, and that the advance proposed
here is not out of line with those made on certain other commodities.
Ordinarily, the voluntary establishment of a rate raises a presump-
tion of its reasonableness, but such an inference does not necessarily
follow when there is no movement under such rate. Furthermore,
the fundamental question is whether the proposed rate is reasonable
regardless of the amount of the advance.

As a general rule, a maximum reasonable rate should in principle
be no lower than the cost of service to the carrier plus a reasonable
profit, and no higher than the reasonable worth of the service to
the shipper. The value of respondents’ evidence in regard to the
cost of service is necessarily impaired by the fact that no attempt
was made to itemize all of the cost factors; also the failure to sub-
mit the underlying supporting data from which the accuracy of the
figures can be tested. Nevertheless, the cost study affords, in a
general way, a rough guide in view of the increased operating ex-
pernises since 1934, and considering the fact that ordinarily substan-
tial additions should be made to out-of-pocket cost in order to reflect
all the cost that may be fairly allocated to the service plus a reason-
able margin of profit to the carrier. But even though the study were
unusually comprehensive and exact, the cost developed thereby,
though entitled to considerable weight, could not be accepted as
controlling, since due consideration must also be given to the value
of the service to the shipper.

The competition met by protestants in the sale of soya bean oil
meal on the Pacific Coast may be considered only in so far as it
i1s a factor affecting the value of the service to the shipper. The
Department has no authority to reduce a rate primarily to protect
an industry from foreign or domestic competition. A#fchison, T'. &
8. F. Ry Co. v. Interstate Commerce Commission, 190 Fed. 591.
That function lies within the managerial discretion of the carrier.

The value of the service to the shipper in a general sense is the
ability to reach a market at a profit. The commodity in question
has moved rather freely from the Gulf under the present rate. Also,
shipments have moved from Norfolk at a rate of $5.6614, minimum
50 net tons, prior to October 8, 1935, and $7.20, minimum 12 net tons,
subsequent thereto. Since reducing their rate to $6.50, the Atlantic
lines have received requests from shippers of this commodity for

1U.8.8.B.B.
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rates ranging from $5.20 to $6.00. There was an all-rail movement
.of 50 tons from Decatur to Portland, Oregon, at a rate of $15.30.
It was testified that large consumers on the Pacific Coast would pay
$1.00 more per ton on shipments via rail than over the water route.
This differential under the all-rail rate would produce a rate of
$14.30. It is of interest to compare this figure with the aggregate
charges via Gulf ports of $11.42 and $11.54, including the ocean
rate at $6.50. However, the lack of an appreciable all-rail move-
ment lessens the significance of this comparison.

The possibility of reaching a market at a profit depends not only
on the measure of the rate, but also on the amount by which a
shipper can shrink his base price to meet competition. Apparently
protestants fix the price f. 0. b. Decatur. They have shrunk this
price in certain instances, but the record is silent as to the lowest
profitable base price. There is no showing of what it costs to pro-
duce the commodity in question, or the margin of profit on which the
operations are conducted. Although it is not clear what relation the
declared value of imported meal has to the selling price, it is worthy
of note that the declared value of soya bean oil meal imported on
the Pacific Coast in 1935, plus the duty and freight rate, amounts
to $29.90, or $1.65 more than the delivered price one protestant was
able to make in September 1935.

Upon all the facts of record and the argument based thereon, it
is concluded that the suspended schedules have been justified.

The Department finds that the suspended schedules have been
justified. An order will be entered vacating the order of suspension
and discontinuing this proceeding.

1U.S8.8.B.B.
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GuLr WEsTBOUND INFERCOASTAL Sova BraN O Mear RaTes

ORpER

It appearing, That by order dated February 10, 1936, the Depart-
ment entered upon a hearing concerning the lawfulness of the rates,
charges, regulations, and practices stated in the schedules enumerated
and described in said order, and suspended the operation of said
schedules until June 13, 1936;

It further appearing, That a full investigation of the matters and
things involved has been made and that said Department on the
date hereof has made and filed a report containing its findings of
fact and conclusions thereon which report is hereby referred to and
made & part hereof, and has found that respondents have justified
the schedules under suspension;

1t is ordered, That the order heretofore entered in this proceedlng,
suspending the operation of said schedules, be, and it is hereby,
vacated and set aside as of June 12, 1936, and tha} this proceeding
be discontinued.

. (Sgd.) Ernest G. Drarrr,
_ Acting Secretary of Commerce.
June 6, 1936..



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 412
IN THE MATTER OF

MobrricatioNn No. 8 oF NortE ATLANTIC CONTINENTAL FREIGHT
CONFERENCE A GREEMENT

(United States Shipping Board Bureau Agreement No. 4490-3)

Submitted June 12, 1936. Decided July 14, 1936

Modification of conference agreement found to be unjustly discriminatory and
unfair as between carriers, and detrimental to commerce of the United
States. Modification ordered disapproved and cancelled, and proceeding
discontinued.

M. G. de Quevedo for American Diamond Lines, Inc.; J. Newton
Nash for Compagnie Maritime Belge (Lloyd Royal) S. A.; Roscoe
H. Hupper for N. V. Nederlandsch-Amerikaansche Stoomvaart
~ Maatschappij; J. Sinclair for North Atlantic Continental Freight
Conference; /. J. Moore for United States, Department of Commerce
(Yankee Line) ; Thor Eckert for Arnold Bernstein Schiffahrtsgesell-
schaft m. b. H. and Red Star Linie G. m. b. H.; and J. E. Waldorf
for Hamburg-Amerikanische Packetfahrt Actien Gesellschaft.

REePORT oF THE DEPARTMENT

; By THE SECRETARY OF COMMERCE:

" Respondents waived the filing of briefs and a proposed report, and
" argued the case before the exaiiner at the hearing.

:  This proceeding is an investigation into and concerning Modifica-
tion No. 8 to North Atlantic Continental Freight Conference Agree-
- ient (United States Shipping Board Bureau Agreement No. 4490).
It was instituted by the Department following a petition of Ameri-
can Diamond Lines, Inc., for cancellation of Modification No. 3
under section 15 of the Shipping Act, 1916. All carriers parties to
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Agreement No. 4490, as modified, were made respondents® in the
proceeding. A hearing was held in New York, N. Y., on June
12, 1936.

Respondents rare common carriers by water in foreign commerce
engaged in transportation between North Atlantic ports of the
United States and Canada, Hampton Roads/Montreal Range, and
ports in Belgium, Holland, and Germany. The issues of this pro-
ceeding relate largely to the eastbound traffic of the so-called Western
Group, which consists of Black Diamond serving Antwerp and Rot-
terdam, Holland-America serving Rotterdam, and Lloyd Royal, Red
Star, and Arnold Bernstein serving Antwerp, the latter tranship-
ping unboxed automobiles, etc., to Rotterdam and Amsterdam since
Modification No. 3 became effective. The other respondents, with
the exception of three lines serving only Canada in the westbound
trade, comprise the Northern Group and generally serve German
ports. They apparently have only a nominal interest in the im-
mediate question involved. Respondents, with the exception of the
Canadian lines, operate westbound under the Continental North At-
lantic Westbound Freight Conference (Agreement No. 70). Strictly
speaking, the group designations apply only in connection with the
westbound trade of respondents, but are used herein for convenient
reference. Respondents in both groups, including the Canadian
lines, are members of the North Atlantic Continental Freight Con-
ference under Agreement No. 4490, which relates only to eastbound
traffic.

Prior to the change in Agreement No. 4490 by virtue of Modifica-
tion No. 3, the applicable tariff rules issued pursuant to the agree-
ment, except in certain instances not here material, provided that
all charges and expenses beyond customary port of call should be
charged to the shipper. There is no allocation of ports under the
agreement. As an inducement to Arnold Bernstein to refrain from
calling direct at Rotterdam and for other reasons, about which there
is considerable controversy in the record, all respondents agreed to
permit Arnold Bernstein to tranship unboxed automobiles and re-
lated articles at Antwerp when destined to Retterdam or Amster-
dam and to absorb all charges and expenses beyond Antwerp. This

1 American Diamond Lines, Inc. (Black Diamond Lines); Baltimore Mail Steamship
Company, Inc. (Baltimore Mail Line) ; Arnold Bernstein Schiffahrtsgesellschaft m. b. H.
(Arnold Bernstein Line) ; Canadian Pacific Steamships, Ltd.; Compagnie Maritime Belge
{Lloyd Royal) 8. A.; Ellerman’s Wilson Line, Ltd. (Ellerman’s Wilson Line) ; Hamburg-
Amerikanische Packetfahrt Actien Gesellschaft (Hamburg-American Line) ; Inter-Conti-
nental Transport Services, Ltd. (County Line); N. V. Nederlandsch-Amerikaansche
Stoomvaart Matitschapplj “Holland-Amerika Lijn” (Holland America Line); Norddeut-
scher Lloyd (North German Lloyd) ; Red Star Linie G. m. b, H. (Red Star Line) ; United
States Lines Company (United States Lines); United States, Department of Commerce
(Yankee Line). Respondents are hereinafter referred to by their trade names appearing
in parentheses féllowing their corporate titles.

1U.8.8.B.B.
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agreement is embodied in Modification No. 3, approved by the De-
partment February 28, 1936, which reads as follows:

_All such freights and other charges shall be the same via the vessels of all
parties, except that on shipments of unboxed automobiles, chassis, and trucks
on wheels destined to Rotterdam or Amsterdam om vessels of Arnold Bernstein
Schiffahrtsgesellschaft m. b. H. rates to Rotterdam and Amsterdam may be
applied on the shipments to Rotterdam and Ams$terdam moving under through
bills of lading via Antwerp.

Black Diamond and Lloyd Royal state: (1) That this exclusive
transhipping privilege accorded to Arnold Bernstein is detrimental
to their interests; (2) that they agreed to it only in consideration of
a mutual understandmg existing-among the Western Group members
that an additional agreement would be executed concerning west-
bound traffic; and (3) that Holland-America, to whom the transhlp-
ping arrangement is advantageous, now unjustly refuses to sign such
proposed Westbound agreement which, among other things, would
restrict its service to Rotterdam. Wherefore, cancellation of the
modification is requested, failing which Black Diamond states that
it will withdraw from the conference. Lloyd Royal indicates that
it will do likewise and extend its service to Rotterdam.

A brief statement of the situation confronting the Western lines
in December 1935 and a general idea of their several objectives will
serve to clarify the negotiations culminating in Modification No, 3.
There was a question of whether a new agreement would be negoti-
ated for 1936 covering westbound cargo from the Rotterdam/
Antwerp Range, including an allocation of ports. Also, the matter
of a new pool agreement for the Western lines, to replace No. 223-E
which had expired, was pending. Finally, the lines were faced with
the question of how to deal with the Arnold Bernstein transhipping
situation.

Prior to its admission to the eastbound conference Arnold Bern-
stein transhipped unboxed automobiles at Antwerp to Rotterdam,
absorbing the transhipping rates and charges. After its admission
to the conference it could no longer make such absorptions. It there-
fore discontinued this service and began to call at Rotterdam direct.
Up to this time its eastbound cargo had been confined to unboxed
automobiles and related cargo. In order to offset the expenses for
direct calls at Rotterdam, it decided, apparently in December 1935,
to expand its service to include general cargo to and from Dutch
ports. Holland-America was emphatically opposed to this, but as an
-alternative was disposed to agree to the transhipping arrangement at
Antwerp, which was also satisfactory to Arnold Bernstein and Red
Star. Black Diamond and Lloyd Royal, as in the past, were opposed

to this alternative.
1U.8.8.B. B.
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As to the westbound trade, Black Diamond and Lloyd Royal were
opposed to a pooling by the members of the Western Group among
themselves, but favored a westbound agreement which would allocate
ports, and were willing to enter a pool agreement between the West-
ern Group and the Northern Group, on the condition that the distri-
bution of overcarryings or undercarryings of the Western Group be
divided among the members of that group upon the basis of their
actual pool contributions. Holland-America, Arnold Bernstein, and
Red Star favored a pool agreement for the Western Group. More-
over, Holland-America would not consider any westbound agreement
until definitely assured that Arnold Bernstein would not serve
Rotterdam direct with general cargo.

After preliminary negotiations it appears that on January 13,
1936, at a meeting at Antwerp all parties agreed to the transhipping
arrangement which later became Modification No. 3; also to admit-
ting Arnold Bernstein and Red Star as members of a proposed west-
bound agreement which would allocate ports and a group pool agree-
ment with the Northern Group. As a result of this understanding
the North Atlantic Continental Freight Conference, on February 6,
1936, unanimously approved Modification No. 3, which, as stated, was
later approved by the Department on February 28, 1936. Shortly
thereafter a pool agreement was negotiated between the Western
and Northern Groups, but up to the present Black Diamond and
Lloyd Royal have refused to sign it, apparently because of the situ-
ation that has arisen in connection with Modification No. 3.

Tentative drafts of the understanding of January 18 were pre-
pared and discussed at later meetings of the Western lines, and on
March 6, 1986, at Antwerp, the Western lines agreed, among other
things: (1) To allocate ports restricting Holland-America to Rotter-
dam, Arnold Bernstein, Red Star, and Lloyd Royal to Antwerp, and
Black Diamond to Rotterdam and Antwerp, subject to the exception
in Modification No. 8 as to Arnold Bernstein, and (2) to distribute
the group’s overcarryings or undercarryings under the Western
Group-Northern Group pool on the relative basis of the actual con-
tributions of the individual lines.

Despite the agreed allocation of ports, however, Holland-America
announced its intention to carry parcels of grain to Antwerp. Al-
though there is no mention of grain traffic in the minutes of the meet-
ings, it appears from the record that there was nv) objection to Hol-
land-America’s carrying full cargoes of grain to Antwerp. But
Holland-America asserts that there was also a.tacit agreement as to
its right to carry parcels of grain. At this time Holland-America
had booked several loads of grain from Boston to Antwerp, notice
of which, coupled with Lloyd Royal’s objection, apparently reached
the home office in Holland about March 4. Holland-America insists
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on the right to carry grain to Antwerp despite the proposed agree-
ment as to port allocation. Furthermore, it contends that the term -
“cargo” used in setting forth the scope of the port allocation in the
proposed agreement does not include grain, apparently basing this
contention solely upon the fact that grain is frequently an “open”
item, or a commodity on which conferences do not fix rates. On the
other hand, there is general testimony to the effect that it is a custom
among conference carriers to respect the port rights of the individual
members.

Because of the refusal of Black Diamond and Lloyd Royal to con-
cede the right to carry parcels of grain without their permission,
Holland-America, as early as May 12, 1936, signified its intention not
to sign the proposed westbound agreement of the Western Group.
Black Diamond and Lloyd Royal seriously question the good faith
of Holland-America in these negotiations, asserting that after elim-
inating Arnold Bernstein as a competitor at Rotterdam, Holland-
America, through the pretense of an unrestricted right to carry
parcels of grain to any port, is attempting to enter the overtonnaged
Antwerp trade without regard to the port rights of the Antwerp
lines. The grain traffic to Antwerp is an important item to the
Antwerp lines.

Finally, Black Diamond and Lloyd Royal attempted to secure the
rescission of Modification No. 3 by the North Atlantic Continental
Freight Conference, but failed at its meeting on May 7, 1936, through
the adverse vote of Holland-America which was concurred in later
by Arnold Bernstein and Red Star. The Northern Group carriers
took a neutral position and did not vote.

The foregoing résumé of the circumstances and conditions .sur-
rounding the negotiation of Modification No. 3 indicates rather con-
clusively that the acquiescence of Black Diamond and Lloyd Royal
to the transhipping arrangement was predicated chiefly on their
understanding that Holland-America was ready to join in a new
westbound working agreement. Whether Holland-America was
justified in refusing to execute such an agreement need not be de-
cided here inasmuch as the principal issue is whether the modifica-
tion is unjustly discriminatory or unfair as between carriers or
shippers or operates to the detriment of the commerce of the United
States, or is in violation of the Shipping Act, 1916.

A witness for Lloyd Royal testified that the modification is partic- -
ularly discriminatory and unfair to that line in that it gives Arnold
Bernstein a preferential advantage in the solicitation of traffic.
Where a shipper has both unboxed automobiles for Rotterdam and
cargo for, Antwerp he would naturally patronize Arnold Bernstein
to the exclusion of Lloyd Royal, who is not permitted to offer tran-

1U.8.8.B.B.
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shipping privileges at the Rotterdam rate. It is contended that
when the same shipper later offers cargo for Antwerp only, Arnold
Bernstein has the natural commercial advantage over Lloyd Royal
because of the prior contact and transactions. The witness also testi-
fied that Arnold Bernstein, freed from the necessity of calling direct
at Rotterdam, is able to offer a better Antwerp service, thus intensi-
fying the competition at that port.

A witness for Black Diamond testified that the modification is
discriminatory and unfair to that line because of the competitive ad-
vantage it gives Arnold Bernstein. Generally speaking, Black
Diamond’s sailings from New York to Antwerp are on the 5th, 15th,
and 25th of the month, and to Rotterdam on the 10th, 20th, and- 30th.
Therefore, if it had the same transhipping privilege as Arnold Bern-
stein it could offer service to Rotterdam on unboxed automobiles six
times a month instead of three. Arnold Bernstein carries the greater
portion of this traffic, for which there is keen competition among
the Western lines.

No traffic studies were submitted to show that Black Diamond or
Lloyd Royal had lost any shipments on account of the modification,
but these two carriers contend that such evidence, which would take
considerable time to compile, is unnecessary when an agreement, on
its face, is patently unfair and discriminatory.

There is no direct testimony in the record in support of the lawful-
ness of the modification under section 15 of the Act. Holland-
America’s testimony was confined to an effort to justify its refusal to
sign the westbound agreement on account of the dispute over grain
* to Antwerp, and to show that such agreement had no connection with
"Modification No. 3. Arnold Bernstein offered no testimony. There
is an admission by Black Diamond that in one respect the modification
has been of benefit to it by indirectly keeping Arnold Bernstein out
of Rotterdam with direct calls and with cargo other than that covered
by the modification.

Summed up, the situation, briefly, is this: Originally, under Agree-
ment 4490 all of the Western lines were upon an equal footing. Now,
Arnold Bernstein is given a distinct competitive advantage over Black
Diamond and Lloyd Royal through their concessions under Modi-
fication No. 8 made under the assumption of a consideration which
never materialized.

The Department finds that Modification No. 3 of North Atlantic
Continental Freight Conference Agreement (United States Shipping,
Board Bureau Agreement No, 4490-3) is unjustly discriminatory and
unfair as between carriers and detrimental to the commerce of the
United States. An order will be entered disapproving and cancelling
sald modification and discontinuing this proceeding.

1U.8.8.B.B.
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No. 412

Ix THE MATTER OF

Mobirication No. 3 oF NortH ATLANTIC CONTINENTAL FREIGHT
CONFERENCE AGREEMENT

(United States Shipping Board Bureau Agreement No. 4490-3):

ORpER

It appearing, That by order dated May 29, 1936, the Department
initiated an investigation into and concerning Modification No. 8 of
North Atlantic Continental Freight Conference Agreement (United
States Shipping Board Bureau Agreement No. 4490-3) ;

It further appearing, That a full investigation of the matters and
things involved has been made and that said Department on the date
hereof has made and entered of record a report containing its findings
of fact and conclusions thereon, which report is hereby referred to
and made a part hereof, and has found that said modification is
unjustly discriminatory and unfair as between carriers.and detri-
mental to the commerce of the United States;

It is ordered, That said modification be, and it is hereby, disap--
proved and cancelled and this proceeding discontinued.

[sEaL] (Sgd.) Danmev C. Roeer,

Secretary of Commerce.

Jury 14, 1936.
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Seas Sarerine CompaNy, Inc.
v.

AMERICAN SoutH AFRICAN LINE, INo., ET AL.
Submitted May 28, 1936. Decided August 1, 1936

Defendants’ vessels operated from North Atlantic ports of the United States to
South and East Africa not shown to be fighting ships in violation of section .
14 of the Shipping Act, 1916; provisions of section 14a found not applicable. ..

Defendants’ denial of complainant’s application for participation in rate-fixing
agreement and modification of rotation of sailings agreement found justified.

Justification for disapproving, canceling, or modifying rate-fixing agreement
(3578) and rotation of sailings agreement (3578-A), or pooling agreement
(8578-B) not shown.

Frank V. Barns and Richard F. Weeks for complainant.
Cletus Keating and Roger Siddall for defendants.

REePoRT OF THE DEPARTMENT

By tHE SEcRETARY OF COMMERCE:!

Exceptions were filed by all parties to the report of the examiner,
and the case was orally argued. The conclusions herein differ some-
what from those proposed by the examiner.

Complainant, a corporation organized in 1920 under the laws of New
York, is engaged in the transportation of property from New York,
N. Y., and Baltimore, Md., to ports in South and East Africa. De-
fendants," except American South African Line, Inc,, also a New
York corporation, are foreign corporations, each with an agent in

1 American South African Line, Inc.; The Clan Line Steamers, Ltd.; Deutsche Dampf-
schifffahrts Gesellschaft Hansa (Hansa Line); Ellerman & Bucknall Steamship Co.;
Houston Line (London) Ltd.; Prince Line, Ltd.; and The Union-Castle Mail Steamship
Co.. Ltd.
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New York City, who, for many years prior to complainant’s entrance
into that trade, engaged in such transportation from New York,
N. Y., and occasionally from other Atlantic coast ports of the United
States. Complainant and defendants are common carriers by water
in foreign commerce subject to the Shipping Act, 1916.

American flag participation in this trade began with the establish-
ment in 1919 by the United States Shipping Board of a service under
the trade name “American South African Line.” Effective February
1, 1925, and until January 1926, the American South African Line
maintained monthly sailings from North Atlantic ports of the United
States under agreements with the foreign defendants which had been
negotiated on behalf of the United States by the United States Ship-
ping Board Emergency Fleet Corporation and approved by the
United States Shipping Board under the provisions of section 15 of
the Shipping Act, 1916. In January 1926 the American South Afri-
can Line and the vessels operated in its service were sold to defendant
American South African Line, Inc., organized for the purpose of
purchasing the line.

Defendants now operate in the outbouna trade as a conference
under United States Shipping Board Bureau Agreement No. 3578,
approved by the Department of Commerce October 22, 1934, pur-
suant to section 15 of the Shipping Act, 1916, their purpose, as stated
in article 1 of that agreement, being:

* * * to promote commerce from New York and other United States
Atlantic coast ports (from Portland, Maine, to Key West, inclusive) at which
inducement offers to west, southwest, south and east African ports (from Lobito
to Mombasa, both inclusive) and including the islands of St. Helena, Ascension,
Madagascar, Reunion, and Mauritius, for the common good of shippers and car-
riers by establishing and maintaining agreed rates and charges for the trans-
portation of merchandise and agreed classifications, regulations, and practices in
connection therewith.

They operate with a joint tariff of rates covering all sailings n.ade
by them from the United States ports to the African ports here in-
volved. Defendants also have an agreement (no. 3578-A) for rota-
tion of sailings out of New York, article 2 of which provides that:

If not more than 48 sailings per year are maintained the American South

African Line, Inc., shall have 1 sailing each calendar month. If the trade

should warrant the maintenance of more than 48 sailings per year the lines
shall confer with a view to making suitable addition to or modification of this

agreement.

During the life of this agreement and for some time prior thereto,
in no one year have there been more than 48 sailings. After deduct-
ing the minimum of 12 sailings allotted the American South African
Line, the sailings allotted the foreigri line members are divided by

the agreement into seven equal shares, the Union-Castle Mail Steam-
1U.8.8.B.B.
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ship Co., Litd., having two shares, the other foreign lines one share
each. Article 5 of the agreement further provides that: , ) ‘

The parties shall take their turn as nearly as may be in regular rotation,
subject to the provisions of article 2, but turns shall be exchanged as. may.be
necessary to meet the ‘exigencies of trade. 'Equal tite’ shall”be iiljpwgd on -
berth for each vessel sailing and two vessels shall not bé on berth at the same
time except by consent.

There is ‘also an agreement for pooling of revenue (no. 3578-B) to
which only the foreign defendant lines are parties.

Traffic originating in the United States and destined fo south
and east African ports, except that exported through Pacific coast
ports, moves through North Atlantic and Gulf ports of the United
States, and to a considerable extent through Montreal, Quebec, St.
John, New Brunswick, and Halifax, Nova Scotia. An investigation
of conditions made by.complainant disclosed that in the latter part
of 1934 and early 1935 exports to the destinations involved had in-
creased considerably over 1932. Automobiles of United States manu-
facture were moving in large volume through Montreal and New
Orleans, La., ports beyond the scope of the above described agree-
ments, and complainant felt that an additional service from United
States North Atlantic ports would attract such shipments and also
shipments of other commodities moving through Canadian and Gulf
ports. Complainant owned four vessels suitable for the trade, which
at that time were not in active operation, and on April 18, 1935, it
announced its service, under the American flag, with monthly sailings
from New York and Baltimore, beginning June 22, 1935. At the
time of hearing six consecutive monthly sailings had been made.

Complainant’s desire to become a member of the conference was
first expressed at a meeting with the secretary thereof on April 30,
1935. Other meetings subsequently took place during which it was
stated on defendants’ behalf that in view of the denial of an applica-
tion of the Kerr Steamship Co., operating Silver Line vessels, for
conference membership it would be inconsistent to admit complain-
ant. The conditions upon which the Kerr Steamship Co. desired
to participate in the conference were not disclosed. In discussing
the situation at these meetings complainant announced its desire and
willingness to operate at rates no lower than the rates of defendants.
Requests for permission to present personally and discuss the matter
with members of the conference at its regular meeting were denied,
but complainant was advised it might submit a formal application.
Accordingly, on June 7, 1935, a written application to become & party
to agreement no. 3578 and a member of the conference was sub-
mitted in which it was stated:
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In making this application, the Seas Shipping Co., Inc., realizes that if it
is accepted as a member of the conference, it will be necessary to amend the
agreement for rotation of sailings in the outbound South African trade, United
States Shipping Board agreement no. 3578-A * * ¥ The Seas Shipping
Co., Inc., asks that it be allowed to become a member of the conference and
have one sailing each calendar month, and upon the same terms and conditions
as provided for the American South African Line, Inc, by * * * ggree-
ment no. 3578-A * * ¥,

At the hearing when asked what amendment to agreement no.
8578-A would be necessary to meet the conditions of its application, -
complainant replied :

If we were admitted into the conference they would have to give us free
loading time the same as other members of the conference enjoyed. * * *
_ with our being in there it would mean the conference might be sailing a boat

every 5 days instead of every 7 days.

Agreement no. 3578-A gives the American South African Line,
Inc., a minimum of 12 sailings each year, with equal loading time on
berth for each sailing free of competitive loading by other conference
vessels, which, based upon the estimated total of 48 conference sail-
ings, would be approximately 7 days. Complainant’s application,
therefore, was in substance a request for participation in rate making
under agreement no. 3578, under which no rate change can be made
except by unanimous consent, and an amendment of article 5 of
agreement no. 3578-A to give it, like the American South African
Line, a minimum of 12 sailings a year with equal loading time for
each sailing free of competitive loading by the other members of the
conference including the American South African Line. On June
27, 1935, the conference, through its secretary, denied the application
without stating any reason for such action. Later, when requested
by complainant to state its reasons, the secretary of the conference
replied that “in their opinion it is not incumbent on them to specify
to you the reasons why you are not entitled to adm1ss1on and that
in their judgment, you have wholly failed to do so.’

Complainant alleges that deferidants in refusing it admission to
the conference have violated their conference agreement and that such
action is also a violation of section 14a, paragraph 2, of the Shipping
Act, 1916. It further alleges that rate reductions by defendants,
on June 6, 1935, just prier to complainant’s application, and again
on September 19, 1935, were initiated for the purpose of driving it
out of the trade; that each of defendants’ vessels sailing on and sub-
sequent to June 15, 1935, was a fighting ship, operated in violation
of section 14 of that act; and that defendants’ action in reducing
rates to an unremunerative and noncompensatory level resulted in a
complete destruction of the rate structure in the trade, a condition
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which has been and continues to be not only detrimental to com-
plainant’s business, but also detrimental to the commerce of the
United States. A cease and desist order, disapproval, and cancela-
tion of agreements nos. 3578, 3578-A, and 3578-B, hereinabove men-
tioned, under authority of section 15, an award of reparation for
injuries alleged to have been sustained, and denial to defendants,
other than American South African Line, Inc., of the right of entry
into ports of the United States are requested.

Defendants in defense of their action state that as early as 1933
the conference rate structure became unstable, because of noncon-
ference competition from North Atlantic ports, Gulf ports of the
United States, and ports in Canada. As early as June 1934 it was
felt that because of the increased number of sailings offered by
carriers operating from the Gulf and Canada, the conference rate
structure could not much longer be maintained.

Defendants’ combined service from North Atlantic ports of the
United States, since early 1930, maintained, with some exceptions,
on a basis of from three to four and occasionally five sailings each
month, in February 1935, was established upon a regular weekly basis
out of New York, with some calls at other Atlantic ports for loading.
In addition thereto, monthly sailings were maintained from New
York, N. Y., and other ports by the nonconference Baron Line for
spproximately 15 years operated by the United States Navigation
Co., Inc., at rates consistently below the conference level. These
services were further augumented in June 1935 by one sailing each
per month by the Kerr Steamship Co. and by complainant.

From Montreal and other Canadian ports the service of Elder
Dempster & Co., Ltd., and subsidiaries increased in 1934 over 100
percent, or from 12 to 25. Although in September 1935 that com-
pany had only one sailing, and only one in October and two in
November, in May and, June of that year Isbrandtsen- Moller Co.,
Inc., also placed vessels on berth from Montreal.

From Gulf ports, the service of the Silver-Java-Pacific Line, which
started with monthly sailings in August 1932, was placed upon a
semimonthly basis in July 1934. In August of that year monthly
sailings were inaugurated by the States Marine Corporation, but
that line withdrew in May 1935. On April 18, 1935, the American
South African Line, Inc., enlarged the scope of its operations by
establishing a separate monthly service from Mobile, Tampa, and
New Orleans.

The following table shows the number of sailings of all lines from
the various ports during the past 5 years, and the increased service
available since 1931:
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Sallings from New :

York Sallings Sailings

Year from Ca- | from Gulf | Al ports
ports
Conference| Others ports

43 12 13 0 68
36 12 12 4 63
88 F 4 4
20 27 125 1110

1 Exclusive of 7 sailings of the American South African Line, Inc., from Gulf ports between April and
October, inclusive.

A major factor in bringing about the increased sailings from
Gulf ports and Canadian ports is the fact that inland all-rail and
rail-water differentials have operated against the port of New York
and in favor of Gulf ports and the port of Montreal on automobiles
originating at principal manufacturing cities. The all-rail rate from
such points to New York, N. Y., on unboxed automobiles was and
is 17 cents per 100 pounds higher than the all-rail rate to New
Orleans, La., and 2 cents per 100 pounds higher than the all-rail
rate to Montreal. There are also rail-water combination rates from
Detroit, Mich., to Montreal, which, dependent upon the routing, are
from 33 to 67 cents per 100 pounds lower than the rail rate to New
York. Export all-rail rates to St. John and Halifax are the same
as the rates to New York.

As already stated, the Baron Line for many years consistently
underquoted the conference. During July 1934 rates from the Gulf
quoted by the Silver-Java-Pacific Line on agricultural implements,
hardware, radios, electric refrigerators, and rubber tires ranged
from $1 to $6 per ton lower than rates on such commodities at that
time maintained by defendants. Rate reductions made by defendants
to secure cargo for their vessels were met with still lower rates by
this Gulf competitor. In that month the conference attempted to
enter into contracts with shippers for automobiles at $7 per ton,
but were advised lower rates could be obtained from the Gulf. At
this time conference rates on automobiles were $10 per ton unboxed,
$8 boxed. In August 1934 it was found that exports through Gulf
ports of the above-mentioned commodities, which previously moved
through North Atlantic ports, had increased materially. As stated
by a principal witness for defendants, “once in a while a large parcel
might come up in the market. We would bid for it. Sometimes we
would get it and sometimes we would not. Naturally, we had to cut
the rates to get it. Every reduction we made, the other people went
us one better as a rule, and they practically got the cargo.”

In January 1935, Gulf operators, Silver-Java-Pacific Line and
States Marine Corporation, reduced rates on trucks to $5 per ton
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and on unboxed automobiles from $10 to $9 per ton. In March the
conference further reduced the latter rate to $7, due to an under-
standing that the Baron Line and Elder Dempster for some time
hiad been charging $7 or lower, and also to meet-Gulf competition.
At this time there appears to have been in effect generally in this
trade a differential of $2 per ton between boxed and unboxed auto-
mobiles. In April, when the Kerr Steamship Co. and complainant
announced their entrance into the trade from New York, competition
became so severe that defendants decided that in order to retain the
business which the conference lines had developed, the level of rates
would have to be reduced.

Prior to complainant’s entry into the trade defendants maintained
rates ranging from $5 to $20 per ton of 40 cubic feet or 2,240 pounds,
Capetown basis, with fixed differentials to outports beyond. On
June .6, 1935, they announced the following reductions, effective
June 3, 1935:

" Rates prior to Rates effective
June 3, 1935: June 3, 1935:
$5 to $8. $5 Capetown basis.
$9 to $12. $6 Capetown basis.
$13 to $16. $7 Capetown basis.
$17 to $20. C - $8 Capetown basis.

Some exceptions to the new scale were made, and a 50-percent re-
duction was made in outport differentials. At this time they quoted
a $6 rate on unboxed and $5 on boxed automobiles, thus reducing the
differential from $2 to $1. The only evidence that complainant up to
this date had quoted any rates lower than those of the conference
carriers is that on one occasion in late February or in March an auto-
mobile manufacturer who previously had moved the majority of his
shipments via Montreal was offered a lower rate applicable only on
shipments of 53,000 tons per ship per month. The actual rate quoted
is not in evidence, and the offer was not accepted. As hereinbefore
stated, defendants attempted in July 1934 to contract for automobiles
at $7 per ton and in March 1935 they reduced their unboxed rate to
that figure.

Complainant testified that up to June 6, 1935, it had tentatively
booked cargo at rates no lower than those quoted by defendants. To

.hold that cargo and to secure other bookings for its June 22 and
subsequent sailings, complainant reduced its rates, as did other non-
conference carriers. The record does not disclose the specific amount
of such reductions. It does show that in July 1935 complainant
quoted the same rates on automobiles as those announced by the con-
ference on June 6. Tariffs filed with the Department show that on
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September 1, 19352 complainant had a rate of $5 for the transporta-
tion of automobiles whether boxed or unboxed. Complainant states
this rate was named in August 1935 because at that time very few
automobiles were moving and the reduction' was necessary to obtain
business. Prior to September 1, 1935, but subsequent to June 3, rates
of complainant on numerous other commodities were $1 or $2 per ton
lower than those of defendants, and in some instances the difference
in rates was greater. In some cases, however, complainant’s rates
were no lower than rates of other nonconference carriers with which
it competed.

A large part of the cargo moving in this trade is booked through
freight brokers. Defendants had been paying brokerage at the rate
of 17/ percent. About 10 days prior to its first sailing, complainant
increased its rate from 114 to 214 percent, for the stated purpose of
meeting the rate paid by the Baron Line and Kerr Steamship Co:
Later, upon information that a rate in excess of 214 percent was being

" paid by the Baron Line, defendants increased their rate to 5 percent.
Complainant also increased its rate of brokerage to 5 percent.

On September 19, 1935, defendants made a further general reduc-
tion in their rates to $4 per ton, with some exceptions, on all com-
modities destined to ports within the Capetown-Laurenco Marques
range, and $6.50 to Beira. . At this time all port differentials were
abolished, and the rate on automobiles, the largest moving commodity
in volume except petroleum products, was made $4 whether boxed or
unboxed. Such rates are admitted to be unremunerative for the
service rendered and noncompensatory.

Defendants state their rate reductions were initiated solely in their
own defense, designed to eliminate alleged unnecessary tonnage in
the trade, to retain business which they had developed, and also in
the hope that rates would thereby be stabilized. They deny any in-
tention to drive any competitor out of business, The tonnage carried
by them during the period 1930-35, inclusive, is as follows:

Tonnage ; Average | Fercent-
Year carried by ]Sg;ls tonnage | 8880l
defendants per sailing space
279, 394 48 5,444 (... _._
229,319 43 35, 393 32.
122,031 36 3,390 55.
156, 826 36 4, 356 42.
281, 162 42 6, 694 19.
1231, 985 146 15,124 135.

1 Last quarter estimated on basis of prior 9 months.

2 Prior to this date rates actually charged by common carriers in foreign commerce
were not on file.
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A more detailed analysis of exhibits from which the foregoing
table is compiled shows that in June 1935 defendants carried a total
of 18,743 tons of cargo, with an average of 4,686 tons per sailing.
During July and August total volume increased to 19,099 and 21,994
tons, respectively, with an average per sailing of 4,775 and 5,498
tons, respectively. In September, however, both the total volume
and average tonnage per vessel declined below that of June, and in
the third quarter of 1935 the unused space in defendants’ vessels
amounted to 39.3 percent, the highest for any period since 1933.

The record does not show to what extent the vessel tonnage in the
trade exceeded the amount of cargo actually moving. Certain data
showing the value of exports from the United States to South and
East Africa were submitted. Such information, however, is of
little value when attempting to show that unnecessary tonnage was
being operated.

In 1935 exports of automobiles to South and East Africa were
greater than at any time in the past; notwithstanding, shipments of
that commodity via defendants’ vessels in 1935, up to and including"
October, decreased materially from 1934. In November 1935, the
movement through New York, principally unboxed, due to the re-
moval of the differential between boxed and unboxed cars, was ex-
ceptionally heavy. This was attributed primarily to the advance-
ment of the annual automobile shows, usually held in January or
February; to November; also to the fact that steamship service from
Montreal had decreased and that carriers from New Orleans had not
placed additional vessels on berth. In November the conference
placed two additional steamers on berth, but during that month the
American South African Line, Inc., was compelled to shut out cargo
which, upon instructions from the shippers, was delivered to com-
plainant, who also had requests for space it could not grant. In
December defendants did not have sufficient space available to ac-
commodate the shipments offered. Offerings were sufficiently heavy
to induce the American South African Line, Inc., to charter an
additional vessel. Complainant states it has experienced no scarcity
of cargo and that its carryings have increased with each sailing.

The shortage of space did not exist until after the removal of
the differential between boxed and unboxed automobiles. It is
obvious that a ship can accommodate more boxed automobiles than
unboxed ones. Automobiles for export are delivered to carriers
by water as follows: (1) Knocked down, packed densely in boxes
of moderate size—shipments of this character present no unusual
stowage problem, and are regarded as ideal cargo, but since only
a few manufacturers have assembly plants at destinations, such
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shipments are limited; (2) in large boxes, completely assembled,
except that the wheels, bumpers, etc., are removed; and (3) unboxed
and completely assembled as seen on the street. It costs shippers
from $40 to $45 to box an automobile for shipment, and with the
rate the same whether a car be boxed or unboxed, there is little
incentive for manufacturers to box their cars. Prior to April 1933
defendants did not accept unboxed automobiles, and subsequent
thereto the rate quoted for such shipments was $3 per ton of 40
cubic feet higher than that quoted for boxed shipments. This
differential was later reduced to $2 per ton, then to $1 per ton,
and finally abolished. Difficulties of stowage and consequent loss
of space which at times could be utilized for other cargo, in the
opinion of both complainant and defendants, makes the cost of trans-
porting unboxed automobiles greater than the cost of transporting
boxed shipments. Because of the risk of damage nothing can be
placed on top of or close beside an unboxzed car, while with boxed
shipments space on top of or between boxed cars can be utilized.
Both complainant and defendants have overlooked, apparently, the
possibility that the removal of the differential between boxed and
unboxed automobiles may involve a violation of one or more
sections of the Shipping Act, 1916. While the record affords no basis
for a specific finding of unlawfulness in this respect nor the deter-
mination of a proper differential, in view of the large number of
cars moving, the importance of automobiles in our export trade, the
shortage of cargo space that has developed, and the fact that the
carriers all admit they are operating at a loss, the Department will
give consideration to the question of instituting on its own motion
an investigation of the failure to maintain a differential, unless the
carriers themselves promptly restore a prima facie reasonable
differential.

Complainant alleges that-each of defendants’ vessels sailing on
and subsequent to June .15, 1935, was a fighting ship, operated in
violation of section 14 of the Shipping Act, 1916. That section
provides, as to fighting ships:

That no common carrier by water shall, directly or indirectly, in respect
to the transportation by water of passengers or property * * *,

Use a fighting ship either separately or in conjunction with any other
carrier, through agreement or otherwise. The term “fighting ship” in this
act means a vessel used in a particular trade by a carrier or group of carriers
for the purpose of excluding, preventing, or reducing competition by driving
another carrier out of said trade. .

‘Defendants on brief, after a review of court decisions on t;he
sub]ect of fighting ships, contend that a fighting ship is a vessel
placed on berth out of regular course at rates less than those charged
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on vessels regularly scheduled by the carrier or carriers operating
such vessels. Inasmuch as the cases on which defendants rely arose
prior to the enactment of the Shipping Act, 1916, which, itself,
as quoted above, defines a fighting ship, the decisions in such cases
are not necessarily controlling. | The thing condemned, however,
is clearly a device of some sort by means of which carriers endeavor
to drive another carrier out of business. Defendants deny any
intention of driving anyone out of business, but admit that one
of their purposes in making the rate reductions described herein
was to eliminate unnecessary tonnage. One apparent effect of such
reductions has been to reduce, temporarily at least, the number of
competitive sailings from Canadian ports. It is true that a con-
tinuation of the present unremunerative rate level may eventually
result in complainant’s withdrawal from the trade, although com-
plainant states that it has developed new business, that its carry-
ings have increased, and that it intends to stay in the trade. It is
likewise true, however, that a continuation of the present rate level
is equally liable to make it necessary for one or more of the de-
fendants to withdraw from the trade.

There is nothing in the record to show that defendants have
altered the normal operation of their ships. It has beén defendants’
practice for years to have a vessel on berth ready to receive cargo
at all times. When one vessel has completed loading, within a

_.. comparatively short_time another is placed in position. - Beginning

February 1, 1935, and until the end of October of that year defend-
ants maintained four sailings each month. -Such sailings were
spaced from 4 to 10- days apart, dependent upon the amount of
cargo at the time available. Despite allegations to the contrary,
there is no evidence of any disarrangement of sailing frequency be-

"« cause of complainant’s entrance into the trade.

Defendants claim that the entrance of complainant into the trade
was but one factor in bringing about their rate reductions and that
such reduction was not directed particularly against complainant.
They had faced increasing competition, involving rate cutting, for
some time, including competition from carriers operating from
Canadian ports and therefore not subject to the Department’s juris-
diction. Rate cutting by carriers out of Canada and the Gulf,
coupled with the advantage which those carriers enjoy because of
the inland rate differentials heretofore shown, created a combina-
tion of circumstances sufficient to draw considerable traffic from
New York. The establishment of additional services by the Kerr
Steamship Co. and complainant from North Atlantic ports of the
United States finally crystallized into definite action the necessity,
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long apparent to defendants, of protecting their position in the
trade.

The shipping act itself recognizes that a carrier may reduce rates .

below a fair and remunerative basis with the intent of driving a
competitive carrier by water out of business without such action
constituting the operation of a fighting ship. This is apparent
when the fighting ship prohibition in section 14 is compared with
section 19 of that act. The fighting ship prohibition does not con-
demn rate reductions per se, but makes it unlawful to use a vessel
in any particular trade whether in interstate or foreign commerce
“for the purpose of excluding, preventing, or reducing.competition
by driving another carrier out of said trade”; whereas section 19
provides that if any common carrier by water in interstate commerce

reduces its rates “below a fair and remunerative basis, with the in- "

tent of driving.out or otherwise injuring a competitive carrier by
water,”’(the carrier cannot increase its rates unless after hearing the
Department finds that such proposed increase “rests upon changed
conditions other than the elimination of said competltlon » Broadly
speaking, the Department’s .powers over carriers in interstate com-
merce are considerably greater than those over carriers in' foreign
_ commerce, yet under section 19 any common carrier by water in
interstate commerce which reduces its rates “below a fair and re-
munerative basis with the intent of driving out or otherwise injuring

a competitive carrier by water” is merely forbidden to increase such
rates unless after hearing the Department finds that such proposed
increase “rests upon changed conditions other than the elimination
of said competition.” Section 14 makes no distinction between fight-
ing ships in interstate commerce and fighting ships in foreign com-
merce, and the broad lnterpretatlon of the term “ﬁohtmg ship,”
which complainant seeks, is not compatible with the provisions of
section 19 just quoted. On this record no showing has been made
that defendants have at any time resorted to any device that in-
volved the operation of a fighting ship. .

Inasmuch as no violation of section 14 has been shown and because
of the fact that the commerce involved is not “between foreign
ports”, the provisions of section 14a of the Shipping Act, 1916, are
not applicable and the relief sought thereunder cannot be granted.
Inasmuch as there is no evidence that the shipping .act has been
violated, no grounds exist upon which to base an award of repara-
tion. .

. There remains for consideration defendants’ refusal to permit
complainant to become a party to agreement no. 3578 and to modify
the rotation of sailings agreement (no 3578-A) ; and complainant’s
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request that these agreements and the pooling agreement (no.
3578-B) be canceled.

The request that the pooling agreement be canceled will be con-
sidered first. There is nothing in the record to indicate that com-
plainant has at any timé applied for participation in this particular
agreement or that such agreement has in any way injured complain-
ant. The agreement, to which the defendant, American South
African Line, Inc, is not a party, sets forth a formula whereby
the parties thereto apportion their combined revenue after certain
specified deductions. There is no showing that it has in any way
aided the carriers parties thereto, or the American South African
Line, Inc., in the present rate war, or that it is in any way detri-
mental to the commerce of the United States or otherwise of a
character which the Department is permitted to cancel or modify
under authority of section 15 of the Shipping Act, 1916. The
request of the complainant that this agreement be disapproved
accordingly must be denied.

Agreements providing for rotation of sailings, such as agreement
no. 3578-A, are valuable to both carriers and shippers. They tend
to coordinate the number and frequency of sailings with the flow
of cargo offering and to make less frequent occasions on which
there is either a surplus or a scarcity of space. It is unquestion-
able that the value of such an agreement would be enhanced if
participated in by all lines in a trade, but that is not to say that
the mere failure to admit all lines to participation warrants disap-
proval of the agreement. Actually, the existence of the agreement
has to some extent proven advantageous to complainant and also
to other nonconference carriers. It is now possible for each such
carrier to so arrange its sailings'as to be on berth with only one
of defendants’ vessels on berth at the same time. Without such
an agreement each defendant would have been free to place a vessel
on berth at any time, and complainant might then have found
itself faced with the necessity of meeting the competition of several
of defendants’ vessels at the same time. It is perhaps well to point
out here that although in this particular instance all parties to
the rate-fixing agreement in the trade have agreed to rotate sail-
ings, it is by no means necessary that this be the case. Rotation
of sailings agreements, like pools, can and do exist without being
participated in by all members of the rate-fixing group to which
such members are parties. The existence in this trade of the seven
defendants, like the existence of nonconference carriers, may afford
sufficient service to shippers to make it difficult in the future for
complainant to attract cargo, but complainant has not indicated how
cancelation of this agreement will in any way benefit it. It has
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encountered no difficulty because of this agreement. It is free to
continue its monthly sailings or even to increase its sailings with
that agreement in effect, and there is no reason for concluding that
its cancelation would reduce the amount of competition which it
must meet. On the contrary, it is more logical to believe that in the
absence of a rotation of sailings agreement competition would be-
come keener for reasons already indicated. In short, complainant
has failed to show that this particular agreement has been injurious
to it, or that it is detrimental to commerce or otherwise within that
class of agreements which section 15 of the shipping act authorizes
this Department to cancel.

Agreement no. 3578 is the agreement under which defendants are
permitted to agree upon the freight rates they will charge with
exemption from the antitrust laws. Article 5 thereof provides:

Any person, firm or corporation, regularly engaged as a common carrier by
water in the trade covered by this agreement may become a party to this
agreement and a member of the conference upon unanimous assent of the
parties hereto, by affixing his, their, or its signature hereto, or to a counter-
part hereof, and giving written notice thereof to the United States Shipping
Board, or its successor In authority. No eligible applicant shall be denied
admission to conferemce membership as above provided except for just and
reasonable cause.

As hereinbefore stated, defendants in denying formally com-
plainant’s application for participation in the conference, on June
27, 1985, did not furnish complainant with any reason for such
denial. Under the terms of the agreement an application for ad-
mission may not be denied “except for just and reasonable cause,”
and while there is no specific requirement that an applicant be
advised why it is believed ineligible, such information should have
been furnished. An applicant may conscientiously believe it is
eligible, and unless advised by an authorized representative of the
conference why it is regarded as ineligible such applicant is handi-
capped in presenting to the Department for determination issues
arising because of such denial. The record before the Department
has disclosed defendants’ reasons. They did not consider com-
plainant had made an adequate showing of its financial ability to
continue permanently in the trade, and also took the position that
at the time of complainant’s formal application complainant was not
regularly engaged in the trade. Complainant was not requested to
disclose his financial position, however, and it cannot be disputed
that events subsequent to the denial of the application have re-
flected considerable financial strength; and certainly the argument
that complainant was not regularly engaged in the trade has today
no force whatsoevér. Defendants point to the fact that “Com-
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plainant’s application for admission to the conference (3578) has
always been coupled with the demand that defendants make a place
for complainant in their rota of sailings maintained under agree-
ment no. 3578-A * * *  (Complainant does not ask to join the
conference unless this demand be complied with.” Over and above
these reasons, however, is evident the conviction on the part of de-
fendants that the North Atlantic trade is overtonnaged, and that it is
impossible-for all carriers now operating from Atlantic coast ports,
the Gulf, and Canadian ports to South Africa to operate on a
financially profitable basis. Reference has heretofore been made to
the large amount of unused space in defendants’ vessels in 1935, a
condition which continued to exist until after the removal of the
differential between boxed and unboxed automobiles. Complainant
states that it has developed new business but fails to furnish any
evidence in support of such statements. Any such new business de-
veloped, of course, may possibly be attributable to the existing low
level of rates, admitted by all to be unremunerative.

As indicated above, defendants had at least four'different reasons
for their refusal to admit complainant to membership in the con-
ference. Although it appears that at the time of the hearing one,
and possibly two, of those reasons no longer existed, it has not been
. established on this record that the other two reasons are not valid
grounds for the action of the defendants. Whether or not the agree-
ment itself operates to the detriment of the commerce of the United
States, or otherwise falls within the class of agreements which the
Department may disapprove, is a separate question.

The power of the Department to disapprove agreements between
carriers is derived from the second paragraph of section 15 of the
Shipping Act, 1916, which reads as follows:

The board may by order disapprove, cancel, or modify any agreement, or any
modification or cancelation thereof, whether or not previously approved by it,
that it finds to be unjustly discriminatory or unfair as between carriers, ship-
pers, exporters, importers, or ports, or between exporters from the United States
and their foreign competitors, or to operate to the detriment of the commerce
of the United States, or to be in violation of this act, and shall approve all other
agreements, modifications, or cancelations.

Apart from allegations concerning sections 14 and 14a already
disposed of, complainant has made no attempt to prove that the
agreement itself or any acts of defendants are in violation of the
shipping act, nor has it alleged that the agreement is unjustly dis-
criminatory or unfair as between shippers, exporters, importers, or
ports, or between exporters from the United States and their foreign
competitors. There remains to be considered, therefore, only whether
the agreement is unjustly discriminatory or unfair as between car-
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riers and whether it operates to the detriment of the commerce of
the United States. '

Although complainant has submitted no competent evidence to
show the actual financial losses sustained by it, it is unquestionable
that complainant has suffered severe financial losses because of the
existing rate war. It is also unquestionably true, however, that de-
fendants have suffered severe losses because of the rate war. Wherein
the agreement itself is responsible for complainant’s losses, or is
actually unjustly discriminatory or unfair as between carriers, com-
plainant does not show.

If the existence of the agreement were the cause of the low rates
the Department’s course of action would be reasonably clear. What- .
ever their immediate effect, rates unremunerative or noncompensatory
are in the long run detrimental to our commerce, for our commerce
embraces not only cargo moving but the instrumentalities employed
in moving such cargo. Both complainant and one of the defendants,
American South African Line, are part of the American merchant
marine, and section 1, Merchant Marine Act, 1920, contains an ad-
monition that in the administration of the shipping laws there be
kept -always in view the policy of the United States to do whatever
may be necessary to develop and encourage the maintenance of an
adequate privately owned merchant marine. '

In determining whether a particular agreement should be disap-
proved under authority of section 15, the Department must weigh
all facts involved in the light of this policy. Had the power been
given this Department to compel complainant, defendants, and all
other carriers in the trade to raise their rates, the situation is such
that that power would now be exercised. Were the agreement under
consideration actually responsible for the low rates in the trade, the
Department’s course of action under existing power would also be
clear. There is nothing in the record, however, to warrant the con-
clusion that the agreement has brought about the unremunerative
rate level. On the contrary, the provision in the agreement requir-
ing unanimous consent for rate changes gives ground for concluding
that in the absence of the agreement the competitive situation would
have brought about a rate war at an earlier date than was the case.
Furthermore, were the agreement to be disapproved at this time,
thus leaving each of defendants free to charge whatever rates it
desired, there is reason to believe that rates might go still lower, to
the greater detriment of the American merchant marine.

Complainant appears to have had no difficulty because of this
agreement in securing cargo for its vessels. It is free to make as
many sailings as it desires, and in that respect has an advantage not
possessed by defendants because of the rotation of sailings agreement.

1U.8.8.B. B.
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Restoration of rates to a remunerative level is apparently complain-
ant’s main concern.

A rate war has previously existed in this trade, and rates are not
now as low as the level then reached. Complainant itself at certain
times during the present disturbance has been charging lower rates
on some commodities than defendants. Moreover, complainant elim-
inated the differential between boxed and unboxed automobiles prior
to such action by defendants. Defendants have been in the trade
for many years, three of them since 1896. The steps taken by them
indicate a natural, though perhaps ruinous, attempt to meet and
overcome everincreasing competition and retain business develo)ed
by them over a period of years through good times and bad. Huiw-
ever disastrous to all concerned a rate war in our foreign commu rce
may prove, the Congress has not given this Department the powe: to
terminate it.

_The Department is not without sympathy for the position in wh ch
complamant finds itself, but nothing in the shipping act prohikits
carriers from using every legitimate means to wage economic wiir-
fare in their efforts to secure or retain traffic. The only weapon
apparently used by defendants is the reduction of rates to a le: el
unremunerative for themselves as well as for their’ competltors 2 d
this the statute does not prohibit.

The Department finds that defendants are not shown to ha ve
operated fighting ships from North. -Atlantic ports of the Unit:d
States to South and East Africa in viclation of section 14 of tae
Shipping Act, 1916; and that in thé absence of such a finding taie
provisions of section 14a of:that act are not applicable. The De-
partment further finds that on June 27, 1935, defendants were jus|i-
fied in denying complainant’s application for admission to the Coa-
ference (agreement no. 3578) ; that unremunerative and noncompea-
satory rates are detrimental to the commerce of the United States;
that the existence of such:rates in the trade involved is not the
result of defendants’ agreement no. 3578; that agreements nos. 3578,
3578-A, and 3578-B are not unjustly dlscrumnatory or unfair s
between carriers, and do not operate to the detriment of the com-
merce of the United States; and that complainant is not entitled fio
reparation. An appropriate order dismissing the complaint will he

-citered.
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DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY

WASHINGTON

No. 120

Seas Smreping Company, INnc.
v.

AnmEricaN SoutH ArricaN Ling, Ixc., T aL.

ORpER

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation of the matters and things involved having been had, and
the Department having, on the date hereof, made and entered of
record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

[sEaL] (Sgd.) J. M. JomNsoON,

' Acting Secretary of Commerce.

Avuagust 1, 1936.
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No. 180

Joanson Piokert Rore ComPANY
v,

Dorrar Steamsure Lings, Inc, Lrp., Er AL
Submitted May 13, 1936. Decided August 15, 1936

Rates on Manila rope from the Philippine Islands to the United States not shown
to be unreasonable or unduly prejudicial Complaint dismissed.

Gardner D. Howie, John T. Money, and John T. Bailey for com-
plainant,

Elkan Turk, Herman Goldman, Leo E. Wolf, A. A. Alewander,
J. A, Stumpf, B. H, Specker, and James H. Condon for defendants.

REeporr OoF THE DEPARTMENT

BY THE SECRETARY 0F COMMERCE -

The examiner’s report recommending dismissal of the complaint
was excepted to by complainant. The findings recommended by the
examiner are adopted herein,

Complainant, a corporation existing under the laws of the Philip-
pine Islands, is & manufacturer of Manila rope, which it ships from
the Philippines to the United States. Defendants are engaged in
the transportation of property by water between Manila, Philippine
Islands, and the United States, and in respect of such transportation
are common carriers by water in interstate commerce.

By complaint filed April 5, 1935, it is alleged that the rates charged
by defendants for the transportation of Manila rope from Manila,
P. I, to United States ports were and are unduly prejudicial, unjustly
discriminatory, and unjust and unreasonable in violation of sections
16, 17, and 18 of the Shipping Act, 1916, to the extent such rates
exceed the rates on Manila hemp, and in comparison also with the
rates on other commodities from the Philippine Islands to the United

1T.8.8.B.B, | LIBRARY
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States, and with the rates on rope and hemp between other comparable
points. Lawful rates for the future and reparation are sought.
Except as otherwise specified, rates will be stated in amounts per ton
of 2,240 pounds. ‘

Section 17 of the statute is inapplicable to common carriers by
water in interstate commerce. The allegation of unjust discrimina-
tion prohibited by that section, therefore, will not be considered
further.

The rates complained of are $35 to Atlantic and Gulf ports of the
United States and $23.65 to Pacific ports, with no limitation as to
measurement. It is shown that these rates were paid to defendants,
Dollar Steamship Lines, Inc., Ltd., and Barber Steamship Lines, Inc.,
on numerous shipments of rope made by complainant during a period
of approximately two years prior to the filing of the complaint. The
other defendants are named as.transshippers only. Defendants’ rates
on hemp from the Philippines to the United States are $2.25 per bale
to Atlantic and Gulf and $1.50 per bale to Pacific ports, with a limi-
tation that these rates apply to bales not in excess of 13 cubic feet.
A bale of hemp ready for shipment weighs approximately 280 pounds,
so that eight bales make a ton of 2,240 pounds. Computed on a
weight basis, the rates on hemp amount to $18 per ton to Atlantic
and Gulf, and $12 per ton to Pacific ports.

Hemp is shipped in bales measuring, with wrapper, approximately
13 cubic feet, and stows approximately 104 cubic feet to the ton.
Rope is shipped in coils of varying weight and measurement. Fig-
ures of record taken from the bills of lading of defendant Dollar Line
covering rope shipments made by complainant via that line indicate
that the rope involved in such shipments stowed between 68 and 69
cubic feet per ton. The sizes of the rope included in these shipments
are not shown. There is other testimony for complainant that the
average stowage of Manila rope is about 70 to 75 cubic feet per ton,
but that the stowage increases as the size of the rope decreases. De-
fendants produced figures based upon approximate cubic measure-
ments of Manila rope manufactured in the United States contained
in a pamphlet issued as information to exporters of rope, which indi-
cate that a ton of rope varies widely in its cubic displacement accord-
ing to the size of the rope. These figures show that rope & of an .
inch in diameter measures 138.95 cubic feet to the ton, and as the size
of the rope increases, up to 54 of an inch in diameter, the measurement
decreases to 60.49 cubic feet. With still larger sizes of rope, up to
14% inches in diameter, the measurement varies from 69.58 to 80 cubic
feet. For sizes # of an inch to 1 inch the average measurement is
shown to be 93.50 cubic feet, and for sizes #% of an inch to 1% inches
the average is shown to be 88.73 cubic feet. Complainant’s chief wit-
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ness testified that for the past year they had been concentrating on the
smaller sizes of rope, which are a little more profitable, but ordinarily
sell more rope of the large sizes than of the small sizes.

Using an average stowage of 70 cubic feet per ton of rope and 104
cubic feet per ton of hemp, complainant draws a comparison between
the rates on these commodities to show that on a measurement basis
the rate on rope is approximately three times the rate on hemp, and
asserts that the spread between these rates, both on a weight and
measurement basis, is unduly prejudicial to complainant and unduly
preferential of and advantageous to the hemp importer. The record
shows that the cubic displacement of a ton of rope is a variable factor,
depending upon the size of the rope, and, therefore, the comparison
_ of the rates on a measurement basis is not well founded. Undue

prejudice or preference is not established by a mere.showing of lower
rates on a competitive commodity. There must also be a showing of
the character and intensity of the competition, of the specific effect of
the rate relation on such competition, and that the difference has oper-
ated to shipper’s disadvantage in marketing the commodity. There
is no direct competition between rope and hemp, but Manila hemp
manufactured into rope in the United States is sold in competition
with complainant’s product.

The record shovws that the 1mportat10ns of rope from the Phlhp-
pines increased from 2,925,484 pounds in 1923 to 4,942,347 pounds in
1932, and 9,863,119 pounds in 1934, and for the ﬁrst five months of
1935 amounted to 6,536,311 pounds. With the exception of the years
1931 and 1932, there has been an uninterrupted increase in the volume
of rope imports from the Philippine Islands since 1921. The move-
ment of Manila hemp from the Philippines to the United States
decreased from 235,258,240 pounds in 1923 to 57,236,480 pounds in
1932, and. then increased to 93,130,240 pounds in 1934.

By act of Congress approved June 14, 1935, it is provided :

That effective May 1, 1935, and for three years thereafter, the total amount of
all yarns, twines, cords, cordage, rope, and cable, tarred or untarred, wholly or
in chief value of Manila (abaca) or other hard fibre, produced or manufactured
in the Philippine Islands, coming into the United States from the Philippine
Islands, shall not exceed six million pounds during each successive twelve
months’ period, which six million pounds shall enter the United States duty free.
Complainant’s attorney in fact and principal witness testified that
the rates complained of will not prevent the bringing in of the full
legal limit of 6,000,000 pounds of Philippine rope per year.

The rate on rope to Atlantic and Gulf ports exceeds the rate on
hemp by approximately 84 cent per pound and to Pacific Coast ports
by approximately 15 cent per pound. The import price of Philip-
pine rope has been substantially lower than the factory price of Amer-
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ican rbpe for a number of years, as evidenced by figures of record, as
follows:

F.o0.b. | F.o. b, |
factory Imrli)gt factory Iglr?g t
Year AR PhiDDIze Yeer Athiiean Ebilip-
rope rope Tope | Pine rope
Per pound| Per pound Per pound| Per pound
1921 oo $0. 1843 $0.1119 | 1920 _ . ... $0. 1936 $0. 1371
. 1617 L1075 || 1931 ool . 1506 . 1016
. 2157 407 ] 1983 e . 1210 . 0825
. 2140 . 1471

Complainant’s attorney in fact testified that “as a rule our prices are
lower than the American manufacturers’; there is no question about
that.” This witness gave the wholesale price of Philippine rope in
the United States as 1014 cents to 11 cents per pound, whereas the
record indicates that the wholesale price of American rope f. o. b.
factory is 1514 cents less discounts, which result in a net price of
approximately 1414 cents per pound. It seems clear from the record
that the difference between the rates on Manila rope and hemp
has not materially affected the movement or marketing of either
coramodity. .

The other commodities referred to by complainant bear no relation
to rope, and complainant has not shown that its product is prejudiced
in any way by the rates on such other commodities. The record
affords no basis for a finding of undue prejudice or preference.

In support of its allegation that the rates assailed were and are
unreasonable, complainant compares them with the rates-on hemp
from the Philippines to the United States and with the rates on rope
and hemp between other points. Hemp is a raw material used in the
manufacture of rope, and is of much lower value than rope as shown
by a comparison of import values of record’as follows:

1933 1034 1935 (6

months)
Per pound | Per pound | Per pound
ROD. - o et e e $0. 0825 $0. 0927 go. 0840
D= (34 1) o S P RPU 10253 . 0296 . 0302

In the process of manufacturing hemp into rope in the United States
there is a loss of 3 to 7 pounds of hemp per bale. The wrappers on a
bale of hemp weigh about 4 pounds and have no value, so that the
total loss is from 7 to 11 pounds or 2.5 to 8.9 percent of each bale.
The record does not show that any allowance is made for this loss in
either the merchandising or transportation of hemp. Hemp moves
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in much larger volume than rope and is less expensive to handle and
stow. It is shipped in bales of uniform weight and measurement,
can be stowed in any part of the ship, and is also used. for topping off
the cargo.. Rope is shipped in coils of varying weight and measure-
“ment‘and requirés special stowage If stowed too near the boilers,
the heat will dry out the oil which is necessary to the longevity of the
.rope. ‘The record does not justify a finding that the rates com-
plained of are unreasonable when compared with the rates on hemp.

The rates complained of are alleged to be unjust and unreasonable
as compared with defendants’ rates on many other commodities from
the Philippines to the United States. The commodities referred to
do not compete with, and in no instance are they analogous to, rope.
They vary in character, volume of movement, value, and stowage, and
by comparison are of little or no help in determining the reasonable-
ness of the rates complained of.

Complainant refers to the fact that defendants made a through rate
on rope of $24 per ton from the Philippines to Puerto Rico, with
transshipment from New York, absorbing the cost of the tra.nsporta-
tion from New York to Puerto Rico, a distance of about 1,400 miles,
which amounts to 40 percent of the through rate, and absorbing 60
percent of the cost of transfer to the on-carrying line at New York.
It was testified on behalf of defendants that this rate was established
at complainant’s request to enable it to compete with rope from
England, Germany, and other foreign countries. With the aid of
this rate, complainant was able to build up its business in Puerto Rico,
but the record indicates that this business has since collapsed and that
the rate now is nothing more than a paper rate. Considering the
special circumstances and competitive conditions which induced the
rate referred to, in a different trade, it is of little, if any, evidentiary
value in determining the reasonableness of the rates complained of.

Complainant also compares the relation between the rates on rope
and hemp from the Philippines to the United States with the relation
between defendants’ rates on the same commodities from the Philip-
pines to the Orient, showing that to the Orient rope takes a lower
rate than hemp. It is further shown that the rate on rope from
Mexico to the United States via the New York and Cuba Mail Steam-
ship Company varies from 1624 to 6625 percent in excess of the rate
on sisal, and from Havana, Cuba, to New York the rates on these two
commodities via the same line are the same. From Hamburg, Rotter-
dam, and Bordeaux to Valparaiso, Chile, the Hamburg-American Line
will carry rope for about 8 percent more than hemp, and from Rot-
terdam and Bordeaux to Valparaiso the Grace Line and French Line,
respectively, will carry rope for about 10 percent less than hemp.
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Defendants showed that from the Philippines to various destinations,
including Buenos Aires and Rotterdam, their rate on rope is 100
percent in excess of the rate on hemp. The record contains no evi-
dence that conditions in any of the trades referred to are similar to
the conditions in the trade involved in this proceeding.

The Department finds that upon this record defendants’ rates on
Manila rope from the Philippine Islands to the United States have
not been shown to be unreasonable or unduly prejudicial. An order

dismissing the complaint will be entered.
1U.8.8.B.B.



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY

WASHINGTON

No. 180

JornsoN Pickerr Rore Company
.
Dorrar Steamsare Lines, INo., Lirp., ET AL.

OrpEr

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full investi-
gation of the matters and things involved having been had, and the
Department, on the date hereof, having made and entered of record a
report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

It i3 ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

[seavL.] (Sgd.) J. M. JomnsoN,

Acting Secretary of Commerce.

Avugusr 15, 1936,



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 874

Macon CooreraGE CoMPANY
V.
(Arrow LiNE) SUDDEN & CHRISTENSON ET AL.

Submitted Ailgust 8, 1936. Decided September 3, 1936

Defendants’ rate on oak whiskey barrels from Savannah, Ga., to Los Angeles,
Calif., not shown to be inapplicable, unreasonable or otherwise unlawful.
Complaint dismissed. :

Herry E. Nottingham for complainant.
W. M. Carney, W. P. Rudrow, and F. D. M. Strachan, Jr. for
defendants.

RepPorT OF THE DEPARTMENT

By THE SECRETARY OF COMMERCE :

No exceptions were filed to the report proposed by the examiner.
His findings are adopted herein.

Complainant is a corporation engaged in the cooperage business
at Macon, Ga. By complaint filed March 5, 1936, it alleges that
defendants’ rates of $1.03 and $1.10 on empty oak liquor barrels from
Savannah, Ga., to Los Angeles, Calif., were, and that the rate of
$1.10 still is, unduly prejudicial, unjustly discriminatory, and unjust
and unreasonable, in violation of sections 16, 17 and 18 of the Ship-
ping Act, 1916. A lawful rate for the future and reparation are
sought. Rates are stated in cents or dollars and cents per 100
pounds.

Section 17 does not apply to common carriers by water in inter-
state commerce. The alleged violation of that section will not, there-
fore, be considered further.

1U.8.8.B.B. 591
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Effective March 21, 1934, defendants established a commodity rate
of $1.03 on tight wooden barrels, set up, minimum weight 12,000
pounds, from Atlantic Coast ports, including Savannah, to Pacific
Coast ports, including -Los Angeles, which was increased to $1.10
effective October 3, 1935. Since September 28, 1934, they have main-
tained a commodity rate of 87.5 cents, minimum weight 20,000
pounds, on wooden malt liquor barrels from and to the same ports.
From September 29, 1934, to August 24, 1935, both dates inclusive,
the tariff description of the latter barrels read “Barrels, Malt liquor,
wooden.” Effective August 25, 1935, this description was changed
to “Barrels, Malt liquor, wooden, viz.: Ale, Beer, Beer Tonic, Porter
or Stout.”

Complainant ships whiskey barrels, which are tight barrels made
-of scaly bark, forked leaf, white oak. Of nine shipments which
were referred to, all exceeded 20,000 pounds, except one, whicli
weighed 18,900 pounds. The rate charged in each instance was that
provided for tight wooden barrels, set up. The applicability of this
rate to shipments made on or subsequent to August 25, 1935, is not
disputed, but those made prior to that date were sold by complain-
ant on the basis of the rate on wooden malt liquor barrels, and as to
these it contended at the hearing that the tariff description “Barrels,
Malt liquor, wooden” embraced whiskey barrels and that the legally
applicable rate, therefore, was 87.5 cents.

This question was originally considered on the informal docket,
and certain documents of record there were introduced by complain-
ant in this proceeding. Three of them, it is said, show that the rates
charged on complainant’s shipments were excessive, that the descrip-"" -
tion “Barrels, Malt liquor, wooden” was indefinite, and that the car-
riers took steps to limit its application by adding thereto the words
“Ale, Beer, Beer Tonic, Porter or Stout.” From one it appears that
in July 1985 the general manager of defendant States Steamship
‘Company informed complainant that he personally felt it was within
its rights in contending that the rate of 87.5 cents was applicable
to its shipments; from another that trans-continental railroads about
the same time proposed changing the description in their tariffs from
“Barrels, Malt liquor, wooden” to “Barrels, Malt liquor, wooden,
viz.: Ale, Beer, Beer Tonic, Porter or Stout,” and from the third
that for competitive and clarification purposes the tariff publishing
agent of defendants and other carriers by water proposed to make
the same change. They contain no facts showing that oak whiskey
barrels are the same as wooden malt liquor barrels, nor do the other
documents referred to. Complainant contends that whisky barrels
are malt liquor barrels “inasmuch as the common understanding of
the word ‘liquor’ is taken to mean whiskey and all whiskey is man-
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ufactured of a mixture of malt and cereal grains.” It says, in effect,
that whisky is malt liquor, but there is no evidence to support the
assertion.

Complainant also points out that western classification, by which
defendants’ tariffs were and are governed, did not carry a rating on
wooden malt liquor barrels, as such, but did provide a specific rating
on wooden ale, beer or cereal-beverage barrels. From sometime prior
to April 1935, when the first shipment here involved moved, to
August 25, 1935, western classification included ale, beer, beer tonic,
cereal beverage, porter, and stout under the heading “LIQUORS,
MALT.” Ale, beer, and cereal-beverage barrels, wooden, minimum
weight 20,000 pounds, were rated class D. Tight wooden barrels,
N. O. I. B. N., minimum weight 12,000 pounds, were rated fourth
class. Defendants’ class-D rate was 87.5 cents and their fourth-class
rate was $1.805. The commodity rate on “Barrels, Malt liquor,
wooden” removed the application of class rates on wooden ale, beer,
beer-tonic, cereal-beverage, porter, and stout barrels. As stated
above, complainant does not dispute the applicability. of the rates
charged on or subsequent-to August 25, 1935. In effect, therefore, it
concedes that whiskey barrels are not the same as ale, beer, beer-
tonic, porter or stout barrels, and there is no evidence that they are
the same as cereal-beverage barrels.

The evidence consists mainly of a comparison of whiskey barrels
with beer barrels, which, admittedly, do not compete with each other.
Complainant’s barrel is charred, has a capacity of about 50 gallons,
and weighs 90 pounds. The staves are 35" long, and the heads 204"’
in diameter. Both staves and heads are 1’/ thick. The hoops, eight
in number, are made of steel and differ in width and gauge. The
circumference at the bilge varies between 78" and 8014"’. Defend-
ants’ witness testifies, without objection, that figures furnished him on
rye barrels indicate that the whiskey barrel has a capacity of 47 to 49
gallons, is 85"’ long, 2014"’ in diameter at the chime, 24’/ in diameter
at the bilge, and weighs 82 pounds. This weight is coincident, or
nearly so, with the testimony of complainant’s witness that it has
made whiskey barrels of possibly 83 or 84 pounds, when it used a
lighter stave or head. The gauge of the hoops also affects the weight.

The figures as to beer barrels were obtained by witnesses for.com-
plainant and defendants from different sources. They were re-
ceived without objection by either side. According to the informa-
tion of complainant’s witness, a standard beer barrel is pitched, has a
capacity of 31 gallons, and weighs from 115 to 120 pounds. The
staves are 31’" long, 134" thick at each end, and 144" thick at the
bilge. The heads are 1814’ in diameter and 134’/ in thickness.
Defendants’ witness testifies that according to his information the
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so-called half beer barrel is, roughly, 241%’’ long, 143,"" in diameter
at the chime, 61’ in circumference at the bilge, and weighs 122
pounds. The difference between complainant’s and defendants’
weight figures is admitted to be a reasonable variation.

" Using the above figures for rye barrels and half beer barrels, .
defendants show, by multiplying the square of the bilge diameter
by the length of the barrel, that the half beer barrel requires approxi-
mately 5.33 cubic feet of space, or only one cubic foot for each 22.7
pounds, whereas the rye barrel requires approximately 11.6 cubic
feet, or one cubic foot for every 7 pounds. On the basis of com-
plainant’s figures, its barrel, by the same method of calculation,
requires between 12.48 and 13.29 cubic feet, or approximately one
cubic foot for 6.77-7.21 pounds. Its witness was unable to produce
figures as to the bilge measurement of the so-called standard beer
barrel, and while his testimony indicates that puncheens and hogs-
heads, which take the same rate as beer barrels, are larger than either"
beer or whiskey barrels, there is no ev1dence on which their weight
density can be computed.

The price of complainant’s barrels, delivered at Los Angeles,
ranges from $5.50 to $6.00, and its profit thereon from 25 to 60 cents,
each. For beer barrels, according to information received by its
witness, coopers on March 21, 1935, were asking from $3.00 to $10.60
apiece. Keystone eighths, quarters, halves, and wholes were priced
at $3.00, $4.00, $5.75 and $10.50, respectively, and Peerless at ten
cents higher. After July 4, 1935, this witness was informed, the
prices were twenty-five cents lower. Where the coopers referred
to were located and whether their prices were quoted c. i. f. was not
disclosed, but his informant stated that it had a few halves and
quarters that it would like to move at the prices indicated f. o. b.
Baltimore.

Neither the beer-barrel nor whiskey-barrel traffic is heavy. Beer
barrels moved in considerable volume to the Pacific Coast shortly
. after the repeal of the Eighteenth Amendment to the Constitution,
" but their movement has so dwindled that now there are only occa-

sional small-lot shipments. Complainant’s shipments and several
less-than-carload lots from the North Atlantic appear to be the only
whiskey barrels shipped since the spring of 1935. Defendants con-
trast this tonnage with the movement of rosin and oyster shells. In
the course of a normal year, it is testified, defendaiat Sudden &
Christenson handles probably 7,500 weight tons of rosin and a greater
volume of oyster shells. They also compare their earnings on oyster
shells, rosin, and beer barrels with those derived from carrying
whiskey barrels. Whereas whiskey barrels pay between 7 and 8 cents
per cubic foot, oyster shells are said to pay 14.7 cents, rosin approxi-
1U.8.8.B.B.
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mately 16 cents, and beer barrels approximately 20.7 cents, per cubic
foot. Complainant says “it would appear that the revenue per cubic
foot of a coca-cola barrel weighing 50 lbs., which under the tariff
would move under the $1.10 rate, would be much less in proportion
than the revenue from a whiskey barrel weighing 90 lbs.” and that
“it, therefore, is reasonable to say that if a 50 lb. barrel and a 90 lb.
barrel would move under the same rate there should not be such a
wide difference between the rate on a 90 lb. barrel and a barrel
weighing 115 lbs. as now exists.” Besides the weight, the only evi-
dence presented as to coca-cola barrels is the testimony of com-
plainant’s. witness that they are the lightest barrels it ever made to
hold fifty gallons and that they cannot be used for whiskey.

According to the record, the all-rail rate from Savannah to Los
Angeles on wooden malt liquor barrels, minimum weight 20,000
pounds, has since sometime prior to April 1935 been $1.73, plus an
emergency charge of 5 cents, and on tight wooden barrels, minimum
weight 16,000 pounds, $1.92, plus an emergency charge of 5 cents.
Complainant points out that the rate of $1.92 is approximately 110.97
per cent of the $1.73 rate and asserts that, similarly, defendants’ rate
on tight wooden barrels should be no higher than 110.97 per cent of
their rate on wooden malt liquor barrels, or 97 cents. It also points
out that defendants’ rate on wooden malt liquor barrels is about 50.6
per cent of the rail rate thereon, and suggests that their rate on
tight wooden barrels should be 50.6 per cent of $1.92, or 97 cents, to
be in proper proportion. The facts of record do not justify condem--
nation of the rates existing at present or in the past.

The Department finds that the rates assailed have not been shown
to be inapplicable, unreasonable or otherwise unlawful. An order
dismissing the complaint will be entered.

1U.8.8.B.B:



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY

WASHINGTON

No. 374

MacoN CoorEraGeE COMPANY
v,
(Arrow Lane) SuppEN & CHRISTENSON ET AL.

N . ORrDER

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full
investigation of the matters and things involved having been had,
and the Department having, on the date hereof, made and entered
of record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof;

It i3 ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

[smaL] (Sgd.) J.M. Jounson,

Acting Secretary of Commerce.

SeprEMBER 3, 1936.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 167

ArconavuT StEAMSHIP LINE, ING., ET AL.
v.

AMERICAN TaNKERS CORPORATION
Submitted August 16, 1935. Decided September 19, 1936

Issues presented by the complaint having become moot by the voluntary cancella-
tion of defendant’s tariff, complaint dismissed.

Roscoe H. Hupper, Burton H. White, and Robert C. Thackara for
all complainants and interveners except Calmar Steamship Corpora-
tion and Isthmian Steamship Company. )

Russell T. Mount, H. W. Warley, and E. J. Karr for complainant
Calmar Steamship .Corporation.

C. 8. Belsterling and T. F. Lynch for complainant Isthmian Steam-
ship Company.

H. E. Manghum for defendant.

REePORT OF THE DEPARTMENT

BY THE SECRETARY OF COMMERCE:

Complainants allege that defendant’s eastbound rates on lumber
and shingles from Pacific Coast ports to Atlantic Coast ports of the
United States, by way of the Panama Canal, which are lower by
substantial percentages than the rates charged by complainants and
by all other common carrier steamship lines operating in the eastbound
intercoastal trade, were made or arrived at deliberately for the purpose
of securing an undue proportion of the shipments of lumber and
shingles offered for transportation; that such rates will not permit
the upbuilding of the trade and continued maintenance of proper
services as intended by the various shipping acts; that defendant
avails itself unduly of the protection of the stabilized rate structure
which has been provided by complainants; and that the reduced rates

596 1U.8.8.B.B.



ARGONAUT S. S. LINE, INC., ET AL. V. AMERICAN TANKERS CORP. 597

and charges are not just and reasonable. American-Hawaiian Steam-
ship Company and Williams Steamship Corporation ‘intervened in
support of the complaint.

At the time the complaint was filed complainants and interveners
were engaged in the intercoastal trade, and published eastbound
rates of $12 per 1,000 feet, net board measurement, on lumber, and
65 cents per 100 pounds on shingles. During the time complained
of defendant operated a single vessel in the trade and published rates
of $10.50 per 1,000 feet, net board measurement, on lumber, and 60
cents per 100 pounds on shingles.

After full hearing and submission of the case the Department, on
its own motion, instituted an investigation into and concerning the
lawfulness and the propriety of defendant’s tariffs remaining on
file with the United States Shipping Board Bureau. Prior to hear-
ing defendant voluntarily cancelled its tariffs, and the proceeding
was discontinued. The questions here presented, therefore, have
become moot. An .order will be entered dismissing the complaint
and discontinuing the proceeding.

1U0.8.8.B.B.



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY

WASHINGTON

No. 167

AreoNauT SteEamsHIP LiINE, INC., ET AL
.

AmericaAN Tangers CORPORATION

ORrpER

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation of the matters and things involved having been had, and the
Department, on the date hereof, having made and entered of record
a report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

It i3 ordered, That the complaint be, and it is hereby, dismissed,
and that this proceedmg be, and it is hereby, discontinued.

[seaL] (Sgd.) DaxmL C. Roper,

: Secretary of Commerce.

SeprEMEER 19, 1936.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 165

Unitep StaTes Lines CoMpPaNY
V.

CunNarp WaITE STaR LimiTep Er AL
Submitted December 14, 1935 Decided October 9, 1936

Petition to withdraw complaint granted. Proceeding discontinued

Roger Siddall and Cletus Keating for complainant.
Parker McCollester and James S. Hemingway for defendants.

RerorT OF THE DEPARTMENT

By tHE SkcreTaARY OF COMMERCE.:

Complainant and defendants are common carriers by water. Com-
plainant, under American registry, and defendant Cunard White
Star Limited, under British registry, operate between New York,
N. Y., and Liverpool, England. Defendants Bibby Line Limited,
British & Burmese Steam Navigation Company Limited, and Burma
Steamship Company Limited, all under British registry, operate
collectively under the trade name of Bibby-Henderson Line between
Liverpool, on the one hand, and Port Said and Suez, Egypt; Port
Sudan, Anglo-Egyptian Sudan; and Colombo and Rangoon, India,
on the other.

The ccmplaint alleged that defendants are parties to an agreement
under which they actively solicit general cargo in the United States
and transport it at joint through rates and under through bills of
lading in" vessels of Cunard to Liverpool, thence in vessels of Bibby-
Henderson Line to the destinations named; that denial of complain-
ant’s requests that it be admitted as a.party to that agreement on an

598 1U.S8.8.B.B.
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equal basis with Cunard, or that Bibby-Henderson Line enter into a
similar agreement with ecomplainant, makes it impossible for com-
plainant to participate in such traffic in competition with Cunard;
that the said agreement gives defendants a monopoly of the traffic.in
question, and is unjustly discriminatory and unfair to complainant
and to the shippers using its line, operates to the detriment of the
commerce of the United States, and is in violation of sections 14, 14a,
15, 16, and 17 of the Shipping Act, 1916.

As required by the statute, hearing upon the complaint was duly
held. Subsequent to the service of the examiner’s proposed report
and the filing by complainant of exceptions thereto, cdmplainant
served upon defendants and filed with the Department a petition
requesting that it be permitted to withdraw the complaint and that
the proceeding be discontinued. None of defendants filed an answer
to the petition. In the absence of any objection to complainant’s
request, a determination of the issues appears unnecessary. The peti-
tion will be granted, without prejudice to any other regulatory pro-
ceeding upon complaint or otherwise involving the same or related
issues. An appropriate order will be entered.

1U.8.8.B.B.



DEPARTMENT OF  COMMERCE

OFFICE OF THE SECRETARY
WASHINGTON

No. 165

Untrep StaTes Lines CoMmPANY
.
Cuxarp WHrTE STAR LIMITED ET AL

O=rpEr

This case, at issue upon complaint and answer on file, having been
duly heard, and subsequent thereto complainant having filed a peti-
tion requesting that it be permitted to withdraw the complaint and
that the proceeding be discontinued, and the Department, on the
date hereof, having made and entered of record a report stating
its conclusions and decision, which report is hereby referred to and
made a part hereof;

It is ordered, That the petition be, and it is hereby, gra.nted without
prejudice to any other regulatory proceeding upon complaint or
otherwise involving the same or related issues, and that this proceed-
ing be, and it is hereby, discontinued.

[sEaL] (Sgd.) DantEL C. Roeer,

Secretary of Commerce.

OcroBER 9, 1936.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 413

Gurr InTERCOASTAL RATES TO AND FrOM San Dieco, Carrr. (No. 2)
Submitted September 25, 1936. Decided October 19, 1936

Proposed cancellation of through intercoastal transshipment rates between San
Diego, Calif,, on the one hand, and United States ports on the Gulf of Mexico
and Mississippi River, on the other, found not unlawful. Suspension order
vacated and proceeding discontinued.

H. R. Kelly for respondents.
C. F. Reynolds for protestant.

ReporT oF THE DEPARTMENT

By THE SECRETARY OF COMMERCE :

Exceptions to the examiner’s proposed report were received by the
Department seven (7) days after the time for filing exceptions pro-
vided by the Rules of Procedure had expired. They accordingly were
returned to.protestant and not accepted for filing. The conclusions
herein do not differ substantially from those contained in the pro-
posed report. ,

By schedules filed to become effective June 18 and July 8, 1936,
respondénts proposed to cancel all rates for through intercoastal
transportation of freight between San Diego, Calif., and United
States ports on the Gulf of Mexico, transshipped at Los Angeles
Harbor, Calif., hereinafter called Los Angeles, and to San Diego
from points on the Mississippi River and other inland points, trans-
shipped at New Orleans, La., and at Los Angeles. Upon protests of
the Harbor Commission of City of San Diego, the operation of the
schedules was suspended until October 19 and November 8, 1936,
respectively.

A complete description of respondents’ type of service, methods of
transportation, and manner of naming rates for the routes involved
herein is given in Guilf Intercoastal Rates, 1 U. S. S. B. B. 516.
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Briefly, Inland Waterways Corporation and Mississippi Valley
Barge Line Company perform the service from Mississippi River
-and other inland points to New Orleans, La., the Canal lines, Gulf
Pacific Mail Line, Ltd., Luckenbach Gulf Steamship Company, Inc.,
and Swayne & Hoyt, Ltd. (Gulf Pacific Line) members of Gulf
Intercoastal Conference, perform the service between Gulf ports and
Los Angeles; The McCormick Steamship Company and Pacific
Steamship Lines, Ltd., hereinafter termed on-carriers, perform the
service between L.os Angeles and San Diego. The traffic moves on
through bills of lading at through rates, which consist of the Canal
lines’ rates to and from Los Angeles, truck and terminal charges for
transshipment at Los Angeles, and a so-called arbitrary to cover
the service between Los Angeles and San Diego. Rates on shipments
from points on the Mississippi River and other inland points are
constructed by adding to the through rates from such points to Los
Arngeles the San Diego arbitrary and the truck and terminal charges
at Los Angeles. Hereinafter the term Gulf ports will include such
inland points. - ’

The purpose of the suspended schedules is to cancel not only joint
through rates but also through routes between San Diego and the
Gulf and inland points involved, as to freight transshipped at Los
Angeles. If the cancellations become effective, it is proposed to move
any such cargo as separate shipments between San Diego and Los
Angeles on local bills of lading. It is not known what the resulting
rates will be except that they will not be published as through rates.
No change in other rates or direct call service is involved, nor is the
measure of future rates here in issue.

Respondent Canal carriers offered the following grounds in sup-
port of the.suspended schedules: (1) Small volume of transshipment
cargo between San Diego and Gulf ports, (2) absence of prompt and
dependable service between Los Angeles and San Diego, (3) inability
of the Canal lines to fix or control the rate factor between Los
Angeles and San Diego and the trucking and terminal charges in-
cidental to the transshipment, and (4) the fact that the bulk of traffic
between San Diego and Los Angeles moves over competitive rail and
motor carrier lines. .

Figures of record show that during 1935 the following transshipped
San Diego tonnage was carried by respondent Canal carriers between
Los Angeles and Gulf ports: By Luckenbach Gulf eastbound 9 tons
on 27 ships, an average of 667 pounds per ship, and westbound 128
tons on 24 ships, an average of 5.12 tons per ship; by Gulf Pacific
and Gulf Pacific Mail eastbound 29 tons on 47 ships, an average of
1,233 pounds per ship, and westbound 37.1 tons on 48 ships, an aver-

1U.8.8.B.B.
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age of 1,547 pounds per ship. At present the only. coastwise carriers
operating between San Diego and Los Angeles, 92 miles, in connec-
tion with Gulf transshipments under joint intercoastal rates, are.
The McCormick Steamship Company and Pacific Steamship Lines,
Ltd. The former operates 13 vessels, but maintains no regular serv-
ice to San Diego. It calls there only when it has sufficient cargo from
" northern ports such as Seattle and Tacoma. During the past several
months it averaged about one call per week. Between January 16
and September 4, 1935, it maintained regular service to and from San
Diego of about two calls per week, but this schedule was discon-
tinued due to insufficient tonnage. McCormick points out that where
volume is small the cost per ton of handling freight is greater and
asserts that experience has proven that the small volume of San
Diego tonnage does not warrant regular service. Failure to maintain
a regular service makes it impossible for shippers or originating car-
riers to know in advance when McCormick steamers will be available
at San Diego or Los Angeles for transshipments. Pacific Steamship
Lines is now in the hands of a court under Sec. 77 (b) of the Bank-
ruptcy Act, and maintains a regular weekly passenger and freight
schedule between San Diego and Los Angeles. In order to maintain
its passenger schedule the time is limited at both ports within which
to load Gulf transshipments. During the winter of 1935-1936 it
did not serve San Diego and abandonment of this service after the
summer passenger season is being considered. Although both coast-
wise carriers solicit San Diego tonnage, McCormick now holds itself
out to make direct calls only as inducement offers, minimum tonnage
250 net tons. The record is replete with evidence that these carriers
do not furnish prompt and reliable service to San Diego in connection
with Gulf intercoastal traffic.

The third ground advanced to justify cancellation of transshipping
rates to and from San Diego rests partly upon the uncertainty of
truck charges for transfer of tonnage from one wharf to another at
Los Angeles. None of respondents fixes or controls those charges,
although they are published in their tariffs as part of through rates
to and from San Diego. Such rates are published by the truckers
in tariffs which are not filed with the Department. The record shows,
that where those rates have been increased on short notice, water car-
riers, not having sufficient time to adjust their rates accordingly,
were obliged to absorb the increased charges. Where wharfage or
demurrage accrues, due to delay in moving transshipment tonnage,
they likewise are compelled to absorb the expense. The outport
arbitraries, which are also the divisions The McCormick Steamship
Company and Pacific Steamship Lines receive out of the intercoastal

1U0.8.8.B.B.
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through rate, are fixed independently by those two carriers, the other
respondents having no control over them and deriving no revenue
therefrom.

The last ground is based on the selection of rail and truck trans-
portation between San Diego and Los Angeles by shippers and re-
ceivers of freight for the bulk of the Gulf intercoastal tonnage.
Respondents do not provide joint rates or routes with rail or motor
carriers in this trade. All such rail and truck tonnage between San
Diego and Los Angeles moves on local bills of lading and is billed
from and to Los Angeles via Canal carriers on local steamship bills
of lading. During 1935 Gulf Pacific and Gulf Pacific Mail handled
on local bills of lading 6ut of Los Angeles 625.9 tons which had
been handled by truck, and to Los Angeles 171.7 tons which were
transported to San Diego by some form of transportation other than
by McCormick or Pacific Steamship Lines. The record does not dis-
close the volume of similar tonnage handled by Luckenbach Gulf.
Some tonnage may have moved by truck without knowledge of water
carriers. The tonnage of record moving over land routes between
San Diego and Los Angeles in the Gulf intercoastal trade in 1935
amounted in the aggregate to 797.6 tons, whereas the total shipped
over the Pacific coastwise respondents was 203.1 tons.

Protestant urges that the proposed cancellation of transshipping
rates will result in unreasonable, unjustly discriminatory, and unduly
prejudicial and preferential rates in violation of the Shipping Act,
1916, and the Intercoastal Shipping Act, 1933. It does not deny any
of the facts hereinbefore stated. It shows the total volume of all
coastwise traffic received and forwarded at San Diego for each year
from June 30, 1930, to June 30, 1935, which ranges from 416,900 tons
in 1935 to 772,588 tons in 1930, received, and from 11,448 tons in 1932
to 25,107 tons in 1935, forwarded. THe principal commodity received
is lumber from north Pacific Coast ports. That forwarded consists
chiefly of canned fish, which is not regarded as high revenue cargo by
the steamship lines.

In support of its allegations that the suspended schedules will result
in unlawful rates if allowed to become effective, protestant (1) com-
pares rates on various commodities applicable over water and land
routes, (2) points to past increased rates and apparent proposed in-
creased rates for the future, (3) offers truck cost studies purporting
to show likelihood of increased truck rates between San Diego and
Los Angeles, and (4) maintains that the suspended schedules unduly
prefer Los Angeles competitors. It compares present carload and
less-than-carload rates on canned fish, cooking oil, molasses, lumber,
oyster shells, rice, cast iron pipe, and cotton piece goods between San
Diego and Gulf ports moving over (1) respondents’ lines, (2) inter-

1U.8.8.B.B.
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coastal water routes between Los Angeles and New Orleans and by
motor carrier between Los Angeles and San Diego, (3) rail-and-
water routes, and (4) all-rail routes, with rates which it assumes will
prevail over respondents’ routes if the transshipment rates are can-
celled. For example, it shows that the going transshipment rate on
canned fish from San Diego to New Orleans is 73 cents per hundred
pounds, carload, and $1.115 less-than-carload; that the truck and
water rate is 64.5 cents, carload, and $1.21 less-than-carload; that the
rail and water rate is 67 cents, carload, and $1.29 less-than-carload;
that the all-rail carload rate is 95 cents, minimum 40,000 pounds, and
80 cents, minimum 60,000 pounds, and that the less-than-carload rate,
all-rail, is $3.57. The lowest rate appears to be the truck and water
carload rate. These rates are compared with rates of 77 cents, car-
load, and $1.165, less-than-carload, which protestant assumes will be
the future rates based upon the present intrastate coastwise rates from
San Diego to Los Angeles.

Such comparisons, unsupported by evidence of value of commodi-
ties, value of service, volume of movement, and other factors com-
monly considered in determining maximum reasonable rates, are of
little probative force. The truck: rates are described by protestant
as being the result of “cut throat” competition. The rail rates be-
tween Los Angeles and San Diego are named in the railroad tariffs
as truck 'competitive rates. It seems clear that they can not be
considered maximum reasonable Tates.

Moreover, there is no certainty what rates will be apphcable to
the movement between San Diego and Los Angeles if the through
rcutes and applicable rates here under consideration are cancelled.
Protestant refers to certain increases in water rates that have been
made in the past and calls attention to truck cost studies being made
by California state authorities to indicate the probability that truck
rates between San Diego and Los Angeles will be increased. The
increased water rates referred to were before the Department in Gulf
Intercoastal Rates, supra, and were found not unlawful. The rea-
sonableness of the truck rates between San Diego and Los Angeles is
a-matter within the jurisdiction of the Railroad Commission of the.
State of California and the findings of that Commission cannot be
anticipated by this Department. -Furthermore, such rates have little,
if any, bearing on the reasonableness of rates sub]ect to the jurisdic-
tion of this Department. This observation also applies to protes-
tant’s comparison of the division of through transshipment rates
between carriers engaged in foreign and Atlantic intercoastal com-
merce.

Testimony concerning alleged undue prejudice consists of general
statements regarding competition between distributors in Los Angeles

1U.S8.8.B.B.
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and San Diego. No San Diego shipper or receiver of freight ap-
peared at the hearing, and the general statements made by protestant’s
witnesses are not sufficient to support a finding of undue preference or
prejudice.

It is desirable to point out here that carriers maintaining through

.routes and joint rates are expected to furnish reasonable service to
the public. This record is convineing that respondents cannot profit-
ably maintain reliable and satisfactory service between San Diego and
Gulf and inland points,under the present transshipping rates and
low volume of San Diego tonnage. As hereinbefore pointed out,
however, the measure of rates resulting from the suspended schedules
is not here in issue. The purpose of the suspended schedules is not
to increase rates applicable on a through route movement, but to
cancel the through routes themselves. In the absence of a through
route a movement on local bills of lading between Los Angeles and
San Diego becomes intrastate. Any movement between points within
the same State is not subject to this Department’s jurisdiction unless
it constitutes part of a through route movement in interstate or for-
eign commerce. If through routes are again established, the question
of the lawfulness of the applicable rates may be the subject of future
consideration.

The Department finds the suspended schedules are not unlawful.
An order will be entered vacating the suspensions and discontinuing
the proceeding.

10.8.8.B.B.



DEPARTMENT OF COMMERCE
OFFICE OF THE SECRETARY
WASHINGTON

No. 413

Gorr INTERCOASTAL RaTES To AND FrROM SaN Drego, Cavrr. (No. 2)

ORDER

It appearing, That by orders dated June 16 and July 1, 1936, the
‘Department entered upon a hearing concerning the lawfulness of can-
cellation of through routes and rates stated in the schedules enumer-
ated and described in said orders, and suspended the operation of said
schedules until October 19 and November 8, 1936, respectively;
It further appearing, That a full investigation of the matters and

things involved has been made and that said Department on the date
hereof has made and filed a report containing its findings of fact and
conclusions thereon, which report is hereby referred to and made a
part hereof, and has found that the schedules under suspension are
not unlawful;

It {8 ordered, That the orders heretofore entered in this proceeding,
suspending the operation of said schedules, be, and they are hereby,
vacated and set aside, and that this proceeding be discontinued;

It is further ordered, That respondents be, and they are hereby,
authorized to file schedules effective on not less than one day’s notice
announcing the vacation of the Department’s suspension order and
naming the date upon which the suspended schedules shall become
effective.

[seaL] (Sgd.) DawnieL C. Roeer,

. Secretary of Commerce.
OcroBEr 19, 1936.



DEPARTMENT OF COMMERCE
UNITED STATES SHIPPING BOARD BUREAU

No. 409

INTERCOASTAL ScEEDULES OF HaMmonD SurepiNg CoMPANY, Lap.
Submitted October 6, 1836. Decided October 22, 1936

Respondent found not a common or contract carrier by water in intercoastal
commerce. Its intercoastal schedule ordered stricken from the flles of the
Departmer t,

R. C. Robinson for respondent.
C. W. Cook for intervener.

RerorT oF THE DEPARTMENT

By TeEE SECRETARY OF COMMERCE:

No exceptions to the ‘examiner’s proposed report were ﬁled The
conclusions herein do not differ from those contained in the proposed
report.

This proceeding was instituted by thie Department on its own
motion to determine the lawfulness and propriety of respondent’s
intercoastal - schedules remaining on file with the Department.
Swayne & Hoyt, Ltd., intervened at the hearing in support of the
Department’s motion.

Respondent, Hammond Shipping Company, Ltd., owns and oper-
ates six ships, two of which were out of service at the time of the
hearing, due to labor trouble in the lumber industry, and is engaged
in the Pacific Coast coastwise trade exclusively, carrying lumber
and general merchandise. It has been in business about seven years.
On May 29, 1933, it filed its tariff SB-I No. 1, effective June 1, 1933,
publishing local class and commodity rates for transportation of
property between North and South Atlantic and Gulf ports in the
United States, on the one hand, and Pacific Coast ports in the United
States, on the other, via the Panama Canal. On November 18, 1933,
it filed its tariff SB-I No. 2, effective December 30, 19388, publishing
local commodity rates for transportation of property between the
same ports via the Panama Canal, which tariff cancelled SB-I No. 1.
Since the first tariff was cancelled and is not in effect, it will not be
further considered here. Only one voyage was made under SB-1

6068 . 10.8S.8.B.B
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No. 1. No shipments have moved under SB-I No. 2. Respondent
states that its intercoastal operations were discontinued, due to busi-
ness depression, during and since the year 1934. :

Respondent admits that it does not engage in the intercoastal trade,
does not advertise or solicit such traffic, and would not accept cargo
for intercoastal transportation at the rates published in the tariff
under consideration. Those rates are lower than the prevailing rates
in effect over other lines and are admittedly not on a compensatory
basis. Respondent takes the position that, while it is not now willing
to enter intercoastal commerce, it may do .so in the future if business
conditions improve. In that event it would file a supplemental
tariff increasing its rates, It objééts to withdrawing its tariff at this
time on the ground that, since the Bureau has accepted the tariff,.
respondent will occupy a better position if it later decides to trans-
port intercoastal cargo. If, however, business conditions do not
improve within the next year, respondent would have no objection to
then cancelling the tariff.

Intervener developed the fact that respondent’s ships average less
than 5,000 tons dead weight and testified that regular intercoastal
service requires ships exceeding 7,500 tons dead weight. Respondent
maintains that it can enter the intercoastal trade with its present
equipment supplemented by the purchase of two additional ships.

The record establishes clearly that Hammond Shipping Company,
Ltd., is not now engaged in intercoastal commerce. It therefore is
not a common or contract carrier by water in intercoastal commerce
and is not subject to the provisions of the Intercoastal Shipping Act,
1933. The existence of its schedules holding itself out as a subject
carrier when it admits that it is not in the trade, and will not accept
cargo if offered, amounts to a false representation, contrary to the
letter and spirit of the law. If and when respondent is ready to
engage in intercoastal commerce it may publish and file its tariffs
under the provisions of the statute. Certainly it gains no advantage
or rights under its existing tariff. The situation here considered is
similar to that before the Department in Intercoastal Investigation,
1935,1 U. S. S. B. B. 400, 450, wherein Calmar Steamship Corpora-
tion was found not a common carrier engaged in Gulf intercoastal
transportation. The Department there found that Gulf port rates,
charges, rules, and regulations filed by Calmar should be cancelled.

The Department finds that respondent is not a common or con- .
tract carrier by water in intercoastal commerce. An order will be
entered striking its intercoastal tariff SB-I No. 2 from the files of
the Department and discontinuing this proceeding without prejudice
to the filing of schedules at such future time as respondent may enter
intercoastal commerce.

1U.8.8.B.B.
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WASHINGTON

No. 409

INTERCOASTAL ScHEDULES o Hammonp Smrerine Company, L.

ORDER

It appearing, That by order dated May 23, 1936, the Department
entered upon a hearing concerning the lawfulness and propriety of
the intercoastal schedules enumerated and. described in said order
remaining on file with the United States Shipping Board Bureau,
Departiment of Commerce;

It further appearing, That a full investigation of the matters and
things involved has been made and that said Department on the date
hereof has made and filed a report containing its findings of fact
and conclusions thereon, which report is hereby referred to and made
a part hereof, and has found that respondent is not a common or
contract carrier by water engaged in intercoastal commerce;

It is ordered, That respondent’s tariff SB-I No. 2 be, and it is
hereby, stricken from the files of the United States Shipping Board
Bureau, Department of Commerce, effective on the date hereof, with-
out prejudice to the filing of schedules at such future time as respond-
ent may enter intercoastal commerce. .

[sEaL] (Sgd.) J.M. Jomnson,

Acting Secretary of Commerce.

OcToBer 22, 1936.
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EastBoUND INTERCOASTAL LUMBER
Submitted October 11, 1938. Decided October 31, 1936

Proposed increased rates on eastbound’ lumber from Pacific coast ports to Gulf
and Atlantic coast ports, found justified. Order of suspension vacated and
proceeding discontinued.

M. G. de Quevedo, Joseph J. Geary, O. N. Shepard, C. E. Bel-
sterling, T. F. Lynch, and B. T. Mount for respondents.
William C. McCulloch, W. B. Grecley, K. C. Batchelder, RB. B.

Seeley, and R. T. Titus for protestants..

Reporr or THE CoMMISSION
By tEE COMMISSION ;

By schedules filed to become effective July 1, 1936, respondents,
who are all of the regular common carriers transporting lumber by
water in intercoastal commerce, proposed to increase the rates on
lumber and products thereof from United States Pacific coast ports
to United States ports on the Gulf and Atlantic coast from $12.50
to $13.00 per 1,000 feet net board measure, minimum 12,000 feet net
board measure, and from $13.00 to $18.50 on quantities less then the
minimum. :

Upon protests filed on behalf of West Coast Lumbermen’s Associa-
tion and Intercoastal Lumber Distributors’ Association, the opera-
tion of the proposed schedules was suspended until November 1,
1936. Unless otherwise noted, rates and prices will be stated in
amounts per 1,000 feet board measure. A board-foot of lumber
measures 12 inches in length, 12 inches in width, and 1 inch in
thickness.

The West Coast Lumbermen’s Association consists of 189 com-
panies, who represent approximately 80 percent of the total pro-
duction of lumber in the so-called Douglas fir region in Oregon.and
Washington. The membership consists of manufacturers, whole-
salers, and independent loggers. The Intercoastal Lumber Dis-
tributors’ Association is composed of wholesalers, including some
manufacturers, who distribute approximately 90 percent of all west
coast lumber shipped intercoastally to the Atlantic coast.
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The proposed increased rates are alleged to be unreasonable in
violation of section 18 of the Shipping Act, 1916, and in contra-
vention of section 16 thereof, in that they would be unduly preju-
dicial to west coast lumber and unduly preferential of other descrip-
tions of traffic.

Practically all of the traffic affected is lumber from ports of origin
in Washington and Oregon. Typical routes are from Seattle, Wash.,
and Portland, Oreg., through the Panama Canal to New Orleans,
La., and Galveston, Tex on the Gulf, and Norfolk, Va.; Baltimore,
Md., Philadelphia, Pa.; NeW York, N. Y., and Boston, Mass., on the
Atlantic coast.

Although the present rate is published as $12.50 .per 1,000 board
feet, the charge actually paid for that quantity may vary from
$12.50 to $10.00. This is due to the fact that manufactured lumber,
although sold on gross measurement, is actually shipped on basis
of the net measurement after manufacture. Thus 1,000 board feet
of dressed 2 by 4 lumber, which actually measures 134 by 383, inches,
or 16 percent less in volume, represent a net measurement of 840
board feet, on which the charge would be $10.50.

The Douglas fir region, which lies west of the Cascade Mountains,
contains standing timber aggregating 546 billion board feet, or 38
percent of all standing timber in the United States. The principal
species are fir, hemlock, spruce, and cedar. The capital investment
there in timber, mills, and logging facilities was estimated at approx-
imately $839,000,000 in 1930. The mills in actual operation or
potentially capable of being operated in 1935 numbered 868, with a
normal annual productive capacity of 1114 billion board feet. Sixty-
five per cent of these mills are located on tidewater and are served by
railroad.

The following ‘table prepared’ from exhibits of record sets forth
in concise form the key points in the west coast lumber industry’s
economic history for the past 10 years:

Number [ Esti- Average
Percent Ship- | Average .
Produc- of ments | costof | Average saw%ills nrglf'n'%gr wage
tion [ capacity | including| produc- | price | SORIEL | BHTO B-Egu
used exports tion ing pltﬁ'ee's day
M. M. M. M. Per M. | Per M
eet Seet feet feet
10,431 | |emaao $21.10 $20.73 || eemeene $4.70
9,088 | o |eimeann 20.48 19.74 | e 4.74
10,182 |._..._.... 10, 385 19.46 19.28 | ... _. 86, 000 4.73
10,377 9, 964 20.42 20. 63 708 |ooe_._. 4.81
7,638 7,615 19. 90 17.80 540 60, 200 4.71
5, 368 5,633 16.20 13. 55 432 47,300 3.95
193 3,090 3,516 15. 50 11. 50 398 30, 100 3.17
1933 (first half)_ ... 2,052 } 2, 250 14. 58 12. 50 350 33,000 2.90
1933 (second half)...._ 2,601 2,403 17.48 16. 60 425 38, 250 4.32
1034 4,278 3,088 20.00 17.23 410 38, 250 4.43
4,766 4,801 19.28 17.28 435 38,000 §.00
3,273 3,221 |oeoemeeee { L1040 } 468 | 41,500 5.22

1 Average price at present time,
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For the first half of 1936 the rate of production and shipments
approximated 63 percent of the volume in 1929, and the use of saw-
mill capacity was 48.6 percent as compared with 72 percent in 1929.
Apparently 1929 was the only year in which the average selling
price exceeded the average price of production. In the face of this
situation, the survival of the industry is attributed to its living
through one form or another upon its capital resources.

Employment in the industry is about 50 percent, and the average
wage approximately 100 percent, of the 1929 level. The average
wage paid by the west coast indusiry, which accounts for some-
thing less than one-half of the cost of production of lumber, is one
of the highest of the basic industries. In June 1936 it averaged
67.8 cents per hour, or approximately 31 cents higher than the
average wage of all competing lumber-producing regions in the
United States, and 18.3 cents higher than the present Rritish Colum-
bia average wage.

The foremost merchandising problem of the industry is ﬁndmg
ways and means of selling its large production of low-grade lumber.
This type is found in low-grade logs left after logging operations,
estimated to be one-sixth of the total cut of lumber, in center por-
tions of higher-grade logs, and to a_great extent in standing timber
damaged by forest fires, of which there is approximately 14 billion
board feet. The average yield of the logs produced in the Douglas
fir region is 21.12 percent of clear or higher quality grade. 19.85 per-
cent- of structural and select common grades, 32.16 percent of no. 1
common timber, dimension, and boards, and 26.65 percent of no. 2
and no. 3 common timber, dimension, and boards. The disposal of
the middle and lower grades, amounting to 78 percent of the total
Jumber production, is the chief concern of the west coast industry.
This problem is accentuated by the falling off by two-thirds of the
industry’s export trade from 1,646 million board feet in 1929 to
567 million board feet in 1935, which loss has diverted a large
volume of low-grade lumber to the domestic market. The Atlantic
coast market normally takes 85 to 90 percent of inch lumber con-
sumed there in no. 2 and no. 3 grades, and absorbs over 60 percent of
the production of no. 2 and no. 3 boards by west coast mills.
Protestants seek a rate that will enable them to convert low-grade
logs and burned-over timber into commercial form and move it to
the Atlantic ‘coast markets at prices that will enable it to compete
with similar grades produced locally and in nearby Southern States.

Based upon present selling prices f. a. s. dock, the value of the
various grades of west coast lumber is as follows: Upper grades,
which constitute 14 percent of the production, $25.50; no. 1 dimen-
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sion, boards, and timbers, representing 55 percent, $15.00; no. 2
common dimension and boards, or 21 percent, $12.50; and no. 3
common dimension and boards, constituting 10 percent, $10.00. The
weighted average price of these grades is $15.45.

- The net freight rate on these various grades, after deduction is
made from the basic $12.50 rate of the weighted coeflicients for each
item, averages $10.58. Thus the delivered price without insurance
would be $26.03, of which the shipper gets 59 percent and the inter-
coastal carrier 41 percent. It was testified that while prices in the
eastern markets fluctuate, the possibility of increased prices of the
‘86 percent of middle and lower grade lumber is very definitely
limited on account of the intense competition that it has to meet.
Witnesses for protestants concede that one factor contributing to
low prices is overproduction in the Douglas fir region induced by
the industry’s effort to overcome the economic advantage of its com-
petitors who pay lower wages and have a longer working week. A
program of curtailment in production is now being inaugurated by
the west coast industry in an attempt to increase prices.

Lumber is a comparatively low-grade bulk cargo moving regu-
larly in tremendous volume. It is stable, not easily damaged, fairly
easily handled, and can be loaded on deck to the extent of 20 to 25
percent of .the total cargo. The record indicates that a fair average
weight for intercoastal lumber per 1,000 board feet is 3,000 pounds
or more, some of the recorded tests indicating as much as 3,300 and
3,628 pounds. Lumber. stows 80 cubic feet per net ton or 120 cubic
feet per 3,000 pounds.

Protesta.nts compute the volume of intercoastal lumber traffic from
the west coast in 1929 as 2,295,000 net tons, which at a net rate of
$10.58, produced gross earnings of $17,986,000. At the present
volume of movement, 1936 shipments should produce gross revenue -
amounting to $13,500,000 under the rate now in force. The stability
of this traffic is revealed by the fact that normally the fluctuation,
quarter by quarter, does not vary more than 7 percent.

The total eastbound lumber movement in 1935 to Atlantic coast
ports was approximately one-fourth of the combined eastbound and
westbound intercoastal tonnage, excluding petroleum and sulphur.
In 1931 it was 36 percent. To the Gulf, eastbound lumber was 5.6
percent of the total eastbound and westbound intercoastal tonnage
in 1935. From 1925 to 1935 the percentage of lumber traffic from
Oregon and Washington to- North Atlantic ports to total tonnage
from and to the same territories ranged from 60 percent in 1934 to
approximately 87 percént in 1928. To the Gulf, comparable per-

centages range from 24 percent in 1934 to 70 percent in 1930.
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The following table, compiled from exhibits of record, -discloses
the movement of lumber from Oregon and Washington to Atlantic
and Gulf ports, together with the average prevailing rates:

To Atlantic coast ports To Gulf ports !
) Year

Average rate Footage Rate QGross tons
$16.06 604,606,011 |____ .. ... fcceoooaoiaa
13.58 771,852,881 | oo coiae]ecocccacaaaa
13.00 1,027, 046, 030 $14 |oiceicman-
14.16 1,375, 028, 957 14-16 28,133
13.08 1,613, 138,156 15-14 73,449
14.00 1,625, 107, 409 14 44, 781
14.29 1,689, 074, 233 14 < 31,415
11.50 1,593, 518,783 14 39,923
10. 00 1,342,070, 584 1412 57,936
9.70 1,236, 314, 756 12 30,837
9.93 723,474,878 12-12.36 19, 216
10. 20 848, 553, 410 19,411
12.00 600, 945, 663 12 25,4568
12,12 825, 561, 062 12-12. 50 39, 330
12.50 574, 288, 284 12.50 26,786

1 For fiscal years ending June 30.
1 Rate increased from $12 to $12.50 on Oct. 3, 1935.

Respondents point out that during the first 4 months in 1936 the
movement of lumber from Oregon and Washington to North Atlantic
ports exceeded by approximately one-third the volume for the corre-
sponding period in 1935, despite the 50-cent increase in rate during
the later period. To the Gulf the increase in volume for the same
period was over one-fourth. Gulf respondents also point out that
the reduction in 1930 from $14.00 to $12.00 was made on the repre-
sentation that such action would double the volume of shipments,
which prediction was not borne out as indicated by the above table..

The intercoastal route is the most important single artery for the
distribution of lumber in volume. In 1929, 44 percent moved by rail,

- 20 percent by intercoastal steamers, 17.5 percent coastwise to Cali-
fornia, and 18.5 percent to foreign markets. During the recent
depression intercoastal lumber maintained its volume more nearly
than the lumber movement to any other market, and in the first half
of 1936 it had reached 72 percent of the 1929 volume, whereas rail

" shipments were only 69 percent of the 1929 level. One of protestants’
members, representing 18 mills located on Puget Sound, which supply
16 to 17 percent of all lumber moving intercoastally from Oregon and

 Washington, testified that for their lumber sold, c. i. f., or approxi-
mately one-half of total sales, they employed respondents’ facilities
for the carriage of 60 percent and chartered ships for the remainder.

After reaching the Atlantic coast about 40 percent of intercoastal
lumber is consumed in the seaboard markets, while 60 percent moves
inland by rail, truck, and canal to points as far west as Detroit and
Grand Rapids, Mich., and Cincinnati, Ohio.
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Prior to the reduction of the transcontinental rail rate on lumber
from the Northwest to eastern points from 90 cents to 72 cents per
100 pounds on August 24, 1935, the lumber traffic therefrom to eastern
markets split about 84.5 percent to the intercoastal carriers and 15.5
percent to rail lines, based on the movement for 12 months ending
August 1935. Under the influence of the 18-cent reduction in the
rail rate, and perhaps the increase of 50 cents in the water rate on
October 3, 1935, the percentage of rail traffic increased from 15.5 per-
cent to 26.4 percent up to July 1, 1936, when the transcontinental rail
rate was increased to 78 cents per 100 pounds. The percentage carried
by intercoastal carriers dropped correspondingly to 73.6 percent in
the same period. ‘

The principal market for west coast lumber is in the 15 States from
Michigan and Ohio eastward to the Atlantic coast, classed by the
railroads as official territory, which is supplied by the so-called “back-
haul” movement of intercoastal lumber from the eastern seaboard.
The lumber consumption in these States represents approximately 33
percent of the total for the United States. Out of the 414 billion
board feet of domestic lumber consumed there in 1934, 25.5 percent
was produced locally, 46.5 percent in the South, 21 percent in Oregon
and Washington, and 7 percent in other northern and western States.

These percentages indicate that, disregarding the native woods,
west coast lumber meets its strongest domestic competition with south-
ern yellow pine. This is felt principally at New York and points
east and south thereof. It wds testified that at some points yellow
pine enjoyed a price advantage as much as $5 under west coast lumber.

Another potent rival in these markets is Canadian lumber, princi-
pally fir and hemlock from British Columbia and spruce and pine
from eastern Canada. The movement from British Columbia to
United States Atlantic coast ports from 1923 to 1931 ranged from
139,724,000 board feet to 375,774,000 board feet annually. It slumped
to 452,000 board feet in 1934, chiefly as the result of increased tariffs,
but rose to 39,670,000 board feet in 1935, due primarily to strike con-
ditions in Oregon and Washington. The Canadian Trade Treaty,
which became effective January 1, 1936, reduced the tariff on Canadian
lumber from $4.00 to- $2.00. Thereupon importations of fir and
hemlock increased to 84,250,000 board feet in the first 6 months of
1936, 56 million board feet of which went to North Atlantic ports.
This represents 63 percent of the treaty quota of 250 million board
feet on Canadian fir and hemlock. The maximum imports of Cana-
dian spruce occurred in 1929, aggregating 499 million board feet,
and during the first 6 months of 1936 the imports of Canadian spruce
and pine amounted to 172 million board feet.
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It was testified that from March to July 1936, Canadian lumber
dominated the eastern markets with price reductions ranging from
50 cents to $1.50 under American west coast lumber. The competi-
tion eased off temporarily in July due to diversion of Canadian lum-
ber to the United Kingdoim, but still persists to a substantial degree
on certain low-grade items, such as no. 2 and no. 3 grades, which are
not shipped to the United Kingdom. Lumbér from British Columbia
moves on charter rates ranging from $8.75 to $10.00, which, accord-
ing to the evidence, is sufficient to offset the remaining duty of $2.00.
Apparently Canadian lumber is not a factor in the Gulf markets.

West coast lumber also encounters competition in the eastern mar-
kets with Russian lumber, which is accorded the same reduction in
tariffs as lumber from Canada under the Canadian Trade Treaty,
without any quota restrictions. In 1930 Russian imports amounted
to 66 million board feet, consisting chiefly of spruce, and in the second
half of 1935, 33 million board feet entered Atlantic ports. This
lumber was a real competitive factor in 1930 and 1931, but is not so
at present except potentially.

Standards of rate making offered by both respondents and protest-
ants by which to test the reasonableness of the rates proposed con-
sist chiefly of rate testimony showing the percentage advances in
lumber rates as compared to increases on other commodities; and
comparisons to show how earnings under the proposed rate correspond
with the revenue yielded by rates on other intercoastal traffic.

Respondents emphasize the fact that in the general rate advance of
October 3, 1935, following the intercoastal investigation of 1935, the
rate on lumber was increased by only 4 percent, whereas on other
traffic increases amounted to as much as 60 percent. Typical rate
advances on eastbound traffic are as follows: 6.78 and 16.12 percent
on wheat, 10.75 percent on dried beans, canned goods, and green salted
hides, 15.38 percent on vegetable oil, 7.69 percent on sugar, 21.50
percent on wrapping paper, and 15.04 percent on alcohol. Increases
in westbound rates amounted to 10.75 percent and 28.55 percent on
canned goods, 20 percent on agricultural implements, 6.94 to 9.66
percent on iron and steel articles, 24 percent on soap, and 16.66 to 60
percent on solid fibreboard boxes. The proposed rate of $13.00 repre-
sents an increase of 8.3 percent over the $12.00 rate in effect prior to
the general increase of October 3, 1935.

Rate studies offered by protestants portray the increases from the
period June 1, 1933, to July 1, 1936. It appears that on eastbound
traffic there were no rate changes on 63 commodities, reductions were
made on 3, and increases were made on 198. The average change on
all commodities, except lumber, was an increase of 8.1 percent as com-
pared to the increase on lumber of 28.2 percent on basis of the present
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rate and 3314 percent under the proposed rate of $13.00. A similar
comparison in respect to westbound traffic reflects an average increase
of 10.5 percent. A comparable study of rates to and from the Gulf
disclosed average increases of 7.9 percent eastbound and 11.5 per-
cent westbound. Protestants lay particular stress upon the relatively
small increases on iron and steel articles, moving in considerable
volume westbound from the Atlantic coast, ranging from 5 to 10
percent.

Protestants feel that there is no justification for making a further
increase in the lumber rate after the general increase of intercoastal
rates on October 3, 1935, in view ‘of the fact that since then, out of
1,040 rate items in Agent Thackara’s Westbound Tariff, there was
one increase in rates westbound from the Atlantic coast up to July 1,
1936, and five reductions. A similar study of the eastbound tariff
indicates that out of 441 items an increase was made on 1 item and
reductions on 2 commodities. During the same period in the East-
bound Gulf Intercoastal Tariff, out of 271 items there was 1 reduction
and no increase except on lumber.

From the foregoing it appears that the proposed rate of $13.00
represents an increase of 3314 percent over the level of June 1, 1933,
as compared with advances on other intercoastal traffic of approxi-
mately 9.5 percent during the same period; but an increase of only
8.3 percent over the level of October 2, 1935, as compared with the
general advance on all commodities on October 3 averaging somewhat.
higher.

In criticism of the selection of the level of June 1,1933, as the basis
for comparison, respondents call attention to the statement in /nzer-
coastal Investigation, 1935,1 U. S. S. B. B. 400, 411, that “The record
makes clear that the conference rates on file are the offspring of pro-
visional compromises forced by carrier competition. They do not
adjust to any other system of rate making.” Supporting their con-
tention that the lumber rate in force on June 1, 1933, was depressed,
respondents demonstrate that, considering only the month of October,
from 1927 to 1985, and excluding 1931, the rates on other intercoastal
traffic were relatively stable, and in October 1935 were generally
higher than during the previous years. This is not true of lumber,
however, since the rate of $14.00 prevailing during 1927 and 1928
broke to $9.00 in 1929, and by gradual increases reached its present
figure of $12.50 in October 1935, still $1.50 under the previous level
of $14.00.

Earnings under the present and proposed rates on lumber are com--
pared by respondents with the revenue yielded by rates on other com-
modities moving in the intercoastal trade in the table following:

458342 O - 42 - 49



616

UNITED STATES

MARITIME COMMISSION

Rates ptﬂ' S Revenrl){e
f 100 pounds [Stowage per| per cubic
Commodity Ogt. 3, net ton foot of
1935 stowage
EASTBOUND .

Lumber: Cenls Cubic feel Cents
Present AL . o . oo eiie et cmacnaeana—— t4], 80 10.4
Proposed rate. ..o aeeococoocece e 143.3 80 10.8

JOUT - e oo e e 30.0 45 133

Wood pulp....- 27.0 50 10.8

Canned goods.. 51.5 55 18.7

Dried beans.. . 51.5 55 18.7

COPPOT INBOES. e e oo e e e 15.9 10 31.8

Powdered milk. ... 51.5 80 12.8

Millfeed. oo e e eecceeacccaeaaa- 43.0 80 10.7

Hides, G. S.... 55.0 44 25.0

LAnoleum . - e ieeicciaeaean 70.0 68 20.5

Alfalfa meal. . ..ot iiadieaeeeeeen 41.0 80 10.2

Seeds, garden .................... 120.0 80 30.0

Oats, in bags (minimum 600 tONS) . ..-w oo oemeneoeececaeicoee e 27.5 85 8.4

WESTBOUND

Canned goods....._ 51.5 55 18.7

Glass bottles (beer) 44.0 66 13.3

Iron and steel bars. 36.0 15 48.0

Iron and steel pipe. 38.5 36 21,3

f iron.oooeeeeos 22.7 9 50,4

Wire, iron, and steel (coils).. 38.6 40 19.2

Lawn mowers, in boxes. .. .. ... 70.0 71 19.7

Paintsinoil._..._..._._ -bbls.. 72.0 24 60.0

Wrapping paper..... -.rolls.. 55.0 53 20.7

Soli ﬁbreboard DOX®S . - e eeeaacaae 51.5 50 20.6

BBt o e bbls._. 38.0 56 13.5

Rope and coraage........ ...-bales.. 60.0 72 16.6

Alcoholic liquors (wWhisky) oo oo 154.5 180 38.6

1 Converted to cents per 100 pounds on basis of 3,000 pounds for 1,000 board measure feet.

? Cases.

Gulf respondents convert the $13.00 rate to $8.66 per net ton on
basis of 3,000 pounds per 1,000 board feet and, using a stowage factor
‘of 120 cubic feet per 1,000 board feet, arrive at a revenue yield of
$4.33 per cubic ton, as against an average revenue yield of $6.26 per

ton of 40 cubic feet on general cargo.

In the composite table appearing below protestants indicate the
relative importance of the lumber traffic from Oregon and Washing-
ton ports and contrast the earnings thereon with thosé on other traffic
moving in comparatively heavy volume from and to the same points:

Qross tons handleq:| Rate per gross

Percent of total

Ton-mile earn-

tons handled ings ?
Commodity
Atlantic | Gulf | Atlantic | Gulf | Atlantic | Gulf | Atlantic | Gulf
Mtlla
Logs and lumber..._...__. 1,023, 145 | 39, 330
Flour, wheat._ ... 167,974 | 19,017
Canned goods._...._.._.... 97,

80pper sulphate. .. 1| 37z |
Pape}-éi&:'li ''''
Canned.salmon..
Fruits, canned

! Fiscal year ending June 30, 1935.
2 Based on §,467 miles to the Gulf and 6,039 miles to Atlantic ports.
2 Based on 3;000 pounds per 1,000 board feet.
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The valne of lumber is stated to be $12.82 per ton as compared to
values per ton of $70.00 to $170.00 on canned goods, $79.97 on flour,
and $108.64 on copper sulphate.

Ton-mile earnings on typical commodities moving from Atlantic
coast ports to Oregon and Washington for the same period are shown
to be 1.7 mills on lumber, 1.9 mills on canned goods, and 1.4 mills on
iron and steel articles.” Similar figures on traffic from the Gulf are
from 0.1 to 0.2 mills higher. It should be pointed out that the dis-
tances used in these computations are not necessarily the average dis-
tances actually steamed by vessels in the intercoastal trade, due to the
variation in the number of ports of call. Special emphasis is placed
by protestants on the lower earnings on the heavy volume of west-
bound iron and steel traffic, which is only one-half the volume of east-
bound lumber from the west coast. But these earnings would figura
higher if consideration is given to the shorter distances to south
Pacific coast ports, at which 90 percent of the westbound iron and steel
shipments are delivered.

Reference is also made by protestants to lower rates on lumber to
foreign destinations and to charter rates from British Columbia to
North Atlantic ports. Obviously such rates do not afford proper
comparisons with those here in issue in the absence of a showing of
similavity of transportation conditions and the circumstances ander
which they were made.

Protestants regard certain allowances and divisions granted by
some of the respondents out of their present rate as an admission that
such rate is not too low. For instance, Calmar, in its Tariff SB-I
No. 7, under the so-called Berth Quantity Allowance Rule, provides
for reductions from the basic rate on two berthings ranging from 50 .
cents to $3.52 for footage shipped, ranging from 1,100,000 board feet
to 5,300,001 board feet and over. If this is a legitimate inference to be
drawn against Calmar it should not be used to the disadvantage of
other respondents who have not seen fit to establish such a rule. Fur-
thermore, the issue as to the lawfulness of this rule is before the
Commission in another proceeding.

Certain of respondents have agreements with on-carriers to trans-
ship cargo at Seattle to Atlantic coast ports which originates at and
is shipped on through bills of lading from points in British Columbia.
As illustrative, one provides that the through rate shall be the rate
from Seattle, divided as follows: 12.5 cents per 100 pounds to the
on-carrier, the remainder to respondent carrier. However, it is
logical to suppose that this agreement was limited to general cargo,
excluding lumber, in view of the testimony that no lumber has moved
under it, and that the on-carrier’s division of the through rate is
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measured in rates per 100 pounds, whereas the lumber rate is on a
footage basis.

In justification of their claim for the need of additional revenue
respondents call attention to the deficits of intercoastal carriers
amounting to $770,988 in 1930, $4,550,821 in 1931, $4,075,971 in 1932,
$95,959 in 1933, and $4,510,200 in 1934. They also point to the state-
ment in Intercoastal Investigation, 1935, supra, at page 462, that
“respondents appear in.need of additional revenue to enable them to
keep their fleets in good repair and maintain modern and efficient
service.” Respondents contend that operating costs have increased
disproportionately with rate increases, and by way of proof compare
vessel operating expenses for the first 6 months of 1936 with those for
the year 1933. The following table indicates the percentage increases
in these cost items:

Stevedoring

Clerking | ; Total
Loading | Discharging

Percent | Percent | Percent Percent Percent | Percent
- 1 85. 00 26. 00

‘Williams. - 32.00 30 161.00 00 [acemoana.s
American-Hawaijan 2_... - 25.00 37 81.00 62. 50 60. 00 28.50
Isthmian. .ooo_ooo.... | 1800 25| 2400 200 [ TEO0NL 2627
3 59.52 3 59. 52
R0 S L T ——— 60.84 | oooooeeve 88 8 } o e
Luckenbach Gulf. ... .. _........._ 70.22 |-coeaao.o. 194 84 . &: §4 } 3795 | ool
1 Includes clerking.
3 First 5 months 1936 over year 1933.
3 East-bound,

4 West-bound.

In contrast to this showing of increased operating costs, protestants
adduced testimony indicating a decided improvement in respondents’
gross operating revenues since 1933. Briefly, it is demonstrated that
the percentage of increase of the westbound intercoastal movement in
the fiscal year 1936 over the calendar year 1933 was 37.5 percent. This
percentage of increase, applied to the gross operating westbound reve- .
nues of 17 intercoastal lines for 19383 of $19,093,482, indicates gross
operating westbound revenue for 1936 amounting to $7,160,056 in
excess of 1933 revenue, which does not include any increased revenue
that may have resulted in that period from increases in rates. This
figure, plus the increase in gross operating revenues during the same
period for eastbound intercoastal lumber of $4,167,473, equals
$11,327,529, which does not take into account any increased revenues
derived from increased volume of eastbound traffic other than lumber.

Additional evidence of the recovery of intercoastal lines is seen by
protestants in the net earnings of American-Hawaiian amounting to
$494,843 for the first 6 months of 1936, the new shipbuilding program
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of Calmar, and the fact that the loans of the former United States
Shipping Board Bureau to respondents are reported as current,
having been reduced from $7,627,614 to $1,608,661.

There is abundant testimony in behalf of protestants to the effect
that the industry cannot stand a further rate increase of 50 cents.
One shipper declared that in view of the chaotic condition of the
market, with prices below cost of production, his agency would not
be able to pass on the increase to the buyer, which would result in an
increase in the losses now being sustained. But he conceded that if
the demand at the present time for west coast woods was greater, the
50 cents could be absorbed. Another shipper stated that for several
months past the market has not paid the current going f. a. s. price
plus the $12.50 freight rate plus insurance, by anywhere from 50
cents to $1.00. He estimated that the proposed rate increase would
reduce the volume of west coast lumber shipments to the North
Atlantic coast by 2 percent or possibly more. Another shipper stated
that “probably this fifty cents won’t kill us. It is the cumulative
effect of fifty cents after fifty cents that will be asked for continu-
" ously, from the time our rate was, in the old days, $10, that does
hurt. * * * That is our real fear.” The consensus of opinion
among shippers was that an increase would divert business to Cana-
dian and yellow pine lumber producers, and cause the shifting of a
substantial proportion of the movement of dry stock, dimension, and
uppers to rail transportation; also that $12.00 would be a fair rate
and $12.50 the maximum that the traffic could bear.

Protestants also expressed the definite view that establishment of
the proposed rate would restrict the territory in which intercoastal
lumber could be distributed inland from the Atlantic seaboard. They
show that in many instances the combination of the $13.00 rate, plus
transfer charges, plus the normal back-haul rail rate would exceed
the all-rail transcontinental rate of 78 cents per 100 pounds. This
would be true as to Buffalo and Syracuse, N. Y., Pittsburgh and
Altoona, Pa., and Huntington, W. Va. To Roanoke, Va., there would
be a slight difference in favor of the rail-and-water route. Also, to
Syracuse the aggregate rail-and-water rate through the port of
Albany would be lower than the all-rail rate. However, ice condi-
tions in the Hudson River interfere with shipments through Albany
from 3 to 4 months in the year. Assuming that 21.5 cents per 100
pounds is the maximum rail back-haul rate that could be combined
with a $13.00 intercoastal rate, a witness for protestants stated that
the effect of the proposed rate would be the elimination of markets
in a strip of territory roughly 100 miles east of Buffalo and

Pittsburgh.
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Respondents are entitled under the law to a maximum reasonable
rate, or one that is not so high as to be excessive or extortionate, and
not so low as to yield less than the cost of service plus a fair profit.
In determining whether the proposed rates come within these bounds,
the most important considerations are: The probable effect of the
rate upon the flow of the traffic, the element of risk involved, the
regularity and volume of movement, the value of the commodity, the
relation of the rate in question to rates for comparable services, the
value of the service to the shipper, and the cost to the carrier of ren-
dering the service.

The record makes clear that lumber is entitled to whatever advan-
tages flow from the fact that it is a re]atively low-grade commodity,
moves regularly in huge volume and is not unduly susceptible to loss
or damage in transit,

Whether the establishment of the proposed rates would curtail the
volume of movement cannot be determined. But the fair import
of the testimony of witnesses qualified to speak on the subject is that
the rate would not seriously affect the flow of the traffic. Protestants
insist that the rate should not only permit the movement of the pres-
ent volume undiminished but also promote the marketing of a dis-
tinct type of low-grade lumber recoverable from inferior tlmber that
is now largely wasted. While the ideal function of a reasonable rate
is to facilitate the widest distribution of a commodity, the question
of extending promotional rates for that purpose rests primarily
within the managerial discretion of the carriers. They are entitled
to demand, and the Commission has no alternative but to prescribe or
approve, a maximum reasonable rate.

The value of the service to the shipper, in a general sense, is the
ability to reach a market at a profit. Where, as in this industry,
£, a. s, prices are less than the cost of production, it is obvious that
the failure to market at a profit cannot be attributed to the cost of
transportation. The present rate has permitted a steadily increasing
volume of lumber to reach the eastern markets at prices which the
industry evidently considers profitable in the sense that they make it
possible to liquidate capital investments, which is said to be prefer-
able to shutting down operations entirely.

It is only in measuring value of service that consideration may ba
given to the competition that protestants meet in the eastern markets
with lumber from Canada, Russia, the South, and elsewhere, because
the Commission has no authority to.reduce a rate primarily to pro-
tect an industry from foreign or domestic competition. Azchison,
T.& 8. F. Ry. Co. v. Interstate Commerce Commission, 190 Fed. 591.
‘This decision is & reflection of the basic rule expressed by the Su-
preme Court of the United States in Interstate Commerce Commis-



EASTBOUND INTERCOASTAL LUMBER 621

sion v. Diffenbaugh, 222 U. S. 42, 46, that “The law does not attempt
to equalize fortune, opportunities or abilities” of competitors.

It is true that the active market competition from other lumber-
producing regions has a limiting effect upon the value of the service
to protestants. IFurthermore, the availability of relatively cheap
rail transportation and water transportation at lower charter rates
tends to lessen the worth of respondents services. Just what weight
should be given to these factors is difficult to determine. I-Iowevel,
it is significant that Canadian competition is easing off, and in the
face of all competition, the movement of west coast lumber inter-
coastally has steadily and progressively risen in volume since 1934, in
spite of the increase of 50 cents in the rate in October 1933.
Roughly, the movement of lumber to Atlantic coast ports was 360
million board feet for the first half of 1935, 465 million in the second
half of that year, and 574 million during the first half of 1936. It
is interesting to note here that one producer was able to sell over
6 million board feet of lumber since January 1, 1935, in markets
reached via the Mississippi River, principally St. Louis, Mo., and
Chicago, Ill., at through ocean-and-barge rates of $16.83 and $19.33,
respectively. The price of lumber has followed a gradual upward
trend since 1932. This evidence of improving conditions is corrobo-
rated by testimony of record showing that the per capita consump-
tion of lumber has increased from 94 board feet in 1932 to 185 board
feet in 1933, and that all kinds of building in 37 Eastern States has
increased from 20 percent of 1926 volume in 1933 to 40 percent of'
1926 volume in the first half of 1936. The national outlook, accord-
ing to the record, indicates the prospect of a large and active building'
period, due in a large measure to an acute. shortage of homes and
buildings, particularly of the low-cost type, which makes up the
major market for lumber. There is no reason to doubt that west
coast lumber, due to its superiority over certain other types of com-
peting lumber, and the fact that it has aggressively competed with
other woods in the past, will obtaln its fair share of any new business
in the future.

No very satisfactory conclusion can be drawn from the évidence
bearing upon cost of service. An investigation of the deficits re-.

" ferred to by respondents for the years 1930 to 1934 in the intercoastal
trade reveals that they are based in part upon coastwise and foreign.
operations of some of the respondents. Moreover, the revenue figures.
include passenger and mail revenue, and income from nonoperating:
activities, while the expense figures embrace these items as well as
capital losses. Some of the passenger lines which are mainly respon-
sible for the deficits do not carry any lumber at all from Oregon and
Washington. The increases in respondents’ operating expenses for
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the first half of 1986 over 1983 would be more persuasive of increased
costs of operation generally if, in addition, there had been shown
for each year the volume of revenue tonnage and the operating ex-
penses and revenues, so that the unit cost per payable ton could be
determined. It may also be said, in connection with protestants’
showing of increased gross operating revenue of respondents over the
year 1933, that such statistics do not mean much unless accompanied
with a statement of the corresponding operating expenses, and the
return on the recorded property investment that is thereby produced.

In the absence of a satisfactory showing as to the cost of service,
the most tangible evidence by which to gage the reasonableness of
the rates in issue consists of the comparative rate analyses of record.
As stated, protestants demonstrate that the proposed rate of $13.00
is 3314 percent higher than the lumber rate in effect June 1, 1933,
as compared with an increase in commodity rates generally of ap-
proximately 9.5 percent during the corresponding period. But we
are not particularly impressed by this comparison in view of the
fact that the lumber rate established on that date clearly shows the
influence of the intense carrier competition indicated by the rate
history of the preceding 4-year period, whereas the rate level of
June 1, 1933, on commodities generally does not appear to be affected
to the same marked degree. We are convinced that the rate level
existing just prior to the advance of October 3, 1935, was more
responsive to the present-day trends and conditions in the inter-
coastal trade than that of June 1, 1933, and that an increase of only
8.3 percent over that basis is not out of line with the general rate
advance of October 3, 1935.

The comparative earnings of the rates in issue form an instructive
guide in determining their reasonableness. The ton-mile test em-
ployed by protestants is subject to the objection that it excludes
from consideration the stowage factors of the various commodities
and unduly emphasizes the matter of distance, which does not figure
prominently as a factor in rates for water transportation. TFor in-
stance, protestants show that westbound rates on iron and steel arti-
cles yield ton-mile earnings of 1.4 mills, as compared with ton-mile
revenue of 1.5 mills on lumber. However, when the earnings are
computed upon the basis of space occupied in the ship, a comparison
of the same rates reveals that the rates on iron and steel articles
yield from 21.3 cents to 50.4 cents per cubic foot of stowage, whereas
the proposed rate on lumber produces only 10.8 cents. The revenue
of 10.8 cents on lumber is based upon the $13.00 rate converted to
a rate of 43.3 cents per 100 pounds, using 3,000 -pounds as the equiv-
alent of 1,000 board feet. Using 3,300 pounds, the rate and earn-
ings would be 89 cents and 9.8 cents, respectively. As shown in one
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of the preceding tables, the rate of $13.00, on the basis of relative
earnings, compares favorably with the going rates on other inter-
coastal traffic moving regularly in volume.

We revert to the economic distress of the lumber industry, which
has been discussed at considerable length in this report, because the
subject was mainly dwelt upon by protestants, who seemed to as-
sume that it ought to be controlling in the disposition of the case.
Our only duty with respect to the rates in issue is to inquire whether
they are in accordance with the provisions of the Shipping Act,
1916, and related acts. We cannot require of carriers the establish-
ment of rates which assure to a shipper the profitable conduct of his
business. The carrier may not impose an unreasonable transporta-
tion charge merely because the business of the shipper is so profitable
that he can pay it; nor, conversely, can the shipper demand that an
unreasonably low charge shall be accorded him simply because the.
profits of his business have shrunk to a point where they are no
longer sufficient. .

The effect- of a rate upon commercial conditions, whether an indus-
try can exist under particular rates, are matters of consequence, and
facts tending to show these circumstances and conditions are always
pertinent. But they are only a single factor in determining the
fundamental question. A narrowing market, increased cost of pro-
duction, overproduction, and many other considerations may render
an industry unprofitable, without showing the freight rate to be
unreasonable.

Upon consideration of all the evidence as a whole, in the light of
argument of counsel adduced therefrom, and the principles that
must govern our decision, we conclude that the rates under suspen-
sion have not been shown to be unlawful.

We find that the suspended schedules are not shown to be unlaw-
ful. An order will be entered vacating the order of suspension and
discontinuing this proceeding.



ORDER

At a session of the United States Maritime Commission, held at its
office in Washington, D. C., on the 31st day of October, A. D. 1936.

No. 416
EastBounp INTERCOASTAL LUMBER

It appearing, That by order dated June 27, 1936, the Department
of Commerce 0f the United States entered upon a hearing concern-
ing the lawfulness of the rates, charges, regulations, and practices
stated in the schedules enumerated and described in said order, and
suspended the operation of said schedules until November 1, 1936;

1t further appearing, That on October 26, 1936, the United States
Maritime Commission, pursuant to the authority vested in it by the
Merchant Marine Act, 1936, took over the powers and functions
theretofore exercised by the said Department as the successor to the
powers and functions of the United States Shipping Board, by
virtue of the President’s Executive order of June 10, 1933, which
were transferred to the said Commission by section 204 (a) of the
said Merchant Marine Act, 1936;

It further appearing, That a full investigation of the matters and
things involved has been made and that said Commission on the date
hereof has made and filed a report containing its findings of fact
and conclusions thereon which report is hereby referred to and made
a part hereof, and has found that the schedules under suspension
have not been shown to be unlawful;

1t is ordered, That the order heretofore entered in this proceeding,
suspending the operation of said schedules, be, and it is hereby,
vacated and set aside as of October 31, 1936, and that this proceeding
be discontinued.

By the Commission.

(seAL) H. A. Wiy, Chairman.

M. M. TAyLoR.
GEo. Lanpick, Jr.
Attest :
Terrair Kxicur, Secretary.
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No. 407

C. W. Seexce, Doing BusinNess as Pacrrio LuMBer & SHIPPING
ComPaNY

)

v.

PaciFic-ATLaNTic STEaMsHIP COMPANY
Submitted October 26, 1936. Decided December 1, 1936

Rate charged on piling from Everett and Tacoma, Wash., to Wilmington, Del.,
found not unreasonable or otherwise unlawful. Complaint dismissed.

Tyre H. Hollander for complainant.
W. T. Sexton for defendant.

Report oF THE COMMISSION

By tHE CoMMISSION :

No exceptions were filed to the examiner’s proposed report. Our
conclusions do not differ from those contained in the proposed report.

By complaint filed April 15, 1936, as amended, complainant C. W.
Spence, an individual trading and doing business as Pacific Lumber
and Shipping Company, alleges that the rate charged by defendant,
a common carrier by water in intercoastal commerce, on two ship-
ments of piling moving from Everett and Tacoma, Wash., to Wil-
mington, Del., October 26 and November 21, 1935, was in violation
of section 14 of the Shipping Act, 1916, in that defendant failed to
provide cargo space prior to October 3, 1935, as agreed ; was in viola-
tion of section 18 in that the governing tariff was not filed with the
United States Shipping Board Bureau, Department of Commerce,
and public notice given within the statutory period, and was unjust,
unreasonable, and unduly prejudicial in violation of sections 18 and
16 of that act. Reparation is sought. Rates will be stated in amounts
per 1,000 net board measure feet.

During August 1935 complainant entered into negotiations with
defendant for September shipment of about 225 pieces of piling
ranging from 102 to 110 feet in length from Everett and Tacoma

624 10.8.M.C.
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to Wilmington at the rate of $12 plus 10 per cent then in effect and
published in Agent Thackara’s Tariff SB-I No. 5. By letter dated
September 6, 1935, complainant tendered the piling for shipment,
and understood that such letter, together with prior correspondence
and oral agreements, constituted a firm booking. The record does
not establish that defendant made firm reservation for September
movement. Both parties understood that effective October 3, 1935,
the rate would be increased, but defendant misquoted the increased
rate as being $12.50 plus 10 per cent, whereas it was $12.50 plus 25
per cent, published in Agent Thackara’s Tariff SB~I No. 7, filed with
the United States Shipping Board Bureau, Department of Com-
merce, August 31, 1935. Complainant testifies that he had actual
knowledge of the latter rate about September 27, 1935.

Although from time to time during the negotiations defendant
agreed to furnish cargo space at the $12 plus 10 per cent rate during
September, it testified that it was unable to place ships in Puget
Sound during that month due to strike conditions in the shipping
industry. No other ships were available to complainant for the same
reason. Several of defendant’s ships intended for Puget Sound
were turned back off California due to labor troubles. In a letter
dated August 2, 1935, defendant advised complainant to bear in
mind that the rate would be increased and stated “it is, of course,
always understood that our agreement to lift is subject to Force
Majeure, strikes, etc.” There was no agreement to observe the $12
rate plus 10 per cent after the increased rate became effective.

On October 26 and November 21, 1935, defendant called at Ta-
coma and Everett and lifted the cargo consisting of 298,482 board
feet at the tariff rate of $12.50 plus 25 per cent, total freight charges
amounting to $4,663.79, which were paid by consignee and deducted
from complainant’s invoice. While complainant maintains that the
legal rate was $12 plus 10 per cent, it seeks reparation in the amount
of $559.65 based on a rate of $12.50 plus 10 per cent which was
erroneously quoted by defendant as being applicable on and after
October 3, 1935. The misquotation of a rate by the agent of a car-
rier does not warrant the exaction of a rate other than that appli-
. cable, Z'exas & Pacific Ry. v. Mugg, 202 U. S. 242. Tt also, of itself,
atfords no basis for a finding that the rate is unrzasonable or for an
award of reparation by the Commission.

Complainant urges that the rate which became effective October 3,
1935, did not apply on the shipments and that no rate other than
that effective at the time the contract of affreightment was entered
into was legally applicable. In support of that contention Ambler
v. Bloedel Donovan Lumber Mills, 68 Fed. (2nd) 268, is cited in his
brief. That case involved a contract between shipper and carrier for

1U. 8. M. C.
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transportation of lumber from Puget Sound to Atlantic ports during
1931 at a rate of $8, whereas the carrier was a party to an agreement
“with other carriers to observe a $10 rate. Although the shipments
moved during the period the $10 rate agreement was in force, the
shipper’s contract with carrier was made before that time. The
court found that the contract was not unlawful and that the agreed
rate did not apply. That case is distinguishable from the instant
case in that the traffic there considered moved prior to the enactment:
of the Intercoastal Shipping Act, 1933, which governs here in so far
as determining the applicable rate is concerned. In 1931 carriers were
prohibited by section 18 of the Shipping Act, 1916, from charging
rates higher than those published and properly filed, but there was
no specific prohibition against their making contracts with shippers
at lower rates. In the cited case the court recognized such contracts
as not unusual and stated that the practice was then well known.
Complainant mentions other court cases in harmony with the Ambler
case. None of them deals with transportation governed by the In-
tercoastal Shipping Act, 1933. In Intercoastal Investigation, 1935,
1 U. S. S. B. B. 400, 455, it was found that under the provisions of
that act, the rate in the effective tariff affords the only legal basis
upon which freight charges may be collected, any agreement to the
contrary notwithstanding. We find that the applicable rate was
$12.50 plus 25 per cent as charged.

There remains for determination the question whether the rate
charged was otherwise unlawful as alleged. Complainant’s conten-
tion that Agent Thackara’s Tariff SB-I No. 7 was not filed with suffi-
cient public notice is based on his understanding that no printed
copies of the tariff were available for posting on the Pacific coast
until about a week prior to the effective date of the rates published
therein. Section 2 of the Intercoastal Shipping Act, 1933, provides
that unless shorter notice is authorized, new schedules shall become
effective not earlier than thirty days after date of posting and filing
thereof with the United States Shipping Board, now the United
States Maritime Commission. The tariff involved here was filed Au-
gust 31, 1935, within this requirement of the statute. The fact that
it was not posted at origin ports does not invalidate the rates pub-
lished therein. United States v. Miller, 223 U. S. 599.

At the hearing complainant admitted that defendant failed to
furnish cargo space prior to October 3 because the space was not
available. He also stated that he had no knowledge of unjust dis-
crimination as between him and other shippers in the adjustment and
settlement of claims, and that there was apparently no undue prefer-
ence of competing shippers since they were all treated alike by de-
fendant. This amounts to abandonment of the allegations under

1U.8.M.C.
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sections 14 and 16. No evidence under section 18 was offered in
support of the allegation of unreasonableness of the rate charged.

Defendant denies that the rate charged was unreasonable or other.
wise unlawful, but is willing to pay the reparation sought on the
theory that complainant was forced to pay the higher rate through
no fault of his own. The Commission has no authority under the
law to award reparation except upon a showing of violation of the
shipping acts. Apparently, if there is liability under the contract of
affreightment for failure of defendant to furnish cargo space within
the time agreed upon, any recourse of complainant is before a court
of competent jurisdiction.

An order dismissing the complaint and discontinuing this proceed-
ing will be entered.

1U.8. M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS.
SION, held at its office in Washington, D. C., on the 1st day of
December, A. D. 1936

No. 407

C. W. Seexce, Doine Business as Pacrric LuMBER & SHIPPING
CoMPANY

v.

Pacrric-ArranTic STeaMsHIP COMPANY

This case being at issue upon complaint and answer filed with the
Department of Commerce of the United States, and having been duly
heard and submitted by the parties, and full investigation of the
matters and things involved having been had; and this Commission,
pursuant to the authority vested in it by the Merchant Marine Act,
1936, having taken over the pewers and functions theretofore exer-
cised by the said Department as the successor to the powers and fune-
tions of the United States Shipping Board; and the Commission
having, on the date hereof, made and entered of record a report stat-
ing its conclusions and decision thereon, which report is hereby
referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Commission.

[sEAL] (Sgd.) Terrair KnigHT,
Secretary.
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No. 201

Tae PararrIiNe CoMpanies, Inc.,
vl
AMrrIOAN-HAwAnIAN StEaMsHIP COMPANY, ET AL,

Bubmitted September 28, 1936. Deolded December 28, 1936

Defendants’ fallure to provide split delivery service on eastbound intercoastal
ghipments of feltbase rugs, feltbase carpeting, linoleum, and accessory come
modities not shown to be unduly preferential or prejudiclal, or unjust and
unreasonable. Complaint dismigeed. )

A.W. Brown and R. A. McW hinney for complainant.

Joseph J. Qeary for all defendants except Isthmian Steamship
Company and Nelson Steamship Company.

Thomas F. Lynch for Isthmian Steamship Company.

James A. Russell for Nelson Steamship Company.

REerPorT OF THE COMMISSION

By tur CoMMISSION:

Exceptions to the examiner’s proposed report were filed by com-
plainent and defendants replied. The findings recommended by
the examiner are adopted herein.

Complainant alleges that the refusal of defendants to provide split
delivery service at Atlantic coast ports for straight and/or mixed
carloads of feltbase rugs, feltbase carpeting, linoleum, and accessory
commodities, while providing such service in connection with the
same commodities at Pacific coast ports, is a violation of sections 16
and 18 of the Shipping Act, 1916, and asks that defendants be re-
quired to provide the same service on eastbound shipments as now
applies on westbound shipments.

The above commodities are manufactured by complainant at
Emeryville, Calif., on the east side of San Francisco Bay. Com-
plainant’s witness testified that his company is the only one on the
west coest which manufactures these commodities. While he stated
that his company has lost business to competitors he was unable to
give a single instance where such loss was due to the non-existence
of the split delivery privilege. It was admitted that there was
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no competition between shipments made by his company eastbound
with those shipped westbound by manufacturers on the east coast,
and there is no positive-evidence that the east coast manufacturers
availed themselves of the privilege and profited thereby on their
westbound shipments. Ordinarily, under section 16 of the Shipping
Act, 1916, there must be a competitive relation between persons,
localities, or traffic before undue preference can arise, and the undue
prejudice must be of such kind as will result in positive advantage
to the one unduly preferred. Moreover, it is essential to show the
specific effect of the alleged prejudicial rate or practice upon the
flow of the traffic and the marketing of the commodity.

It is contended that the refusal to accord the privilege eastbound
is an unjust and unreasonable practice in violation of section 18 of
the Shipping Act, 1916. Defendants’ rates in both directions on
feltbase rugs, feltbase carpeting, linoleum, and accessory commodi-
ties are 70 cents per 100 pounds, carload, minimum 30,000 pounds,
and $1.50 per 100 pounds less than carload. Because of the inability
to obtain the service, complainant consigns most of its carload ship-
ments to Brooklyn, N. Y., where they are kept in storage pending
distribution to dealers along .the Atlantic coast and at inland points.
east of Chicago, Ill. Only a few carload shipments are forwarded
out of Brooklyn. There is very little distribution at the South Atlan-
tic ports on account of the expense in shipping less than carloads
from the concentration point in Brooklyn. In order to compete in
the East, complainant must absorb all freight charges from the
Pacific coast to ultimate destination, and the handling and storage
charges at Brooklyn. While complainant may encounter economic
and geographical disadvantages in selling its products in the East,
the law does not contemplate the equalization of natural advantages
and disadvantages through an adjustment of freight rates.

When complainant began the manufacture of linoleum in 1931 it
expected to supply the major portion of the demand for that com-
modity on the Pacific coast, but eastern competitors have reduced
their prices on linoleum in the Pacific coast markets to such an ex-
tent that complainant has not been able to obtain that business, and
is now forced to find an outlet in eastern markets in order to keep
its plant in operation. Complainant feels that if split delivery “is
available and is given to our competitors on the west coast, that we
should be given the same privilege on the east coast.” Complainant
assumed, but made no showing, that operating conditions in the east-
bound and the westbound intercoastal trades were simila.r, and
defendants declined to explain why the service is ‘available in one
direction and not in the other.

Upon this record we find that complainant’s allegations have not
been sustained. An order will be entered dismissing the complamt



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION, held at its
office in Washington, D. C.,, on the 28th day of December A. D. 1936

No. 201

Trae PararrINE CoMPANIES, INC,
.

AMERICAN-HaAWAIIAN StEaAMSHIP COMPANY ET AL.

This case being at issue upon complaint and answers on file with
the Department of Commerce of the United States, and having been
duly heard and submitted by the parties, and full investigation of
the matters and things involved having been had; and this Com-
mission, pursuant to the authority vested in it by the Merchant
Marine Act, 1936, having taken over the powers and functions there-
tofore exercised by the Department of Commerce as the successor
to the powers and functions of the United States Shipping Board;
and the Commission, on the date hereof, having made and entered
of record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof; it is

Ordered, That the complaint in this proceeding be, and it is hereby,
dismissed.

By the Commission.
[sEaL] (Sgd.) Terram KnieHT,

Secretary.
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No. 386
H. Kramer & CoMPANY

V.

INLAND WATERWAYS CORPORATION ET AL.

Submitted December 16, 1936. Decided January 13, 1937

Charges on shipments of brass ingots, in carloads, during the period August
12 to October 17, 1935, found applicable, but unjust and unreasonable.
Reparation awarded.

H. J. Niemann, W. @. Oliphant, and E. Holzborn for defendants.
Rerort oF THE COMMISSION

By THE CoMMISSION :

_ Exceptions were filed by defendants to a finding recommended by
the examiner in his proposed report regarding the failure of the
carriers to file their agreement under section 15 of the Shipping Act,
1916, covering ]omt through intercoastal transportation. A deter—
mination of the issues presented by complainant does not require a
decision on the question which these exceptions raise and, therefore,
that matter will not be considered at this time. As to issues directly
involved, the findings recommended by the examiner are adopted
herein.

By complaint filed March 13, 1936, complainant, H. Kramer &
Company, engaged in the business of smelting and refining of non-
ferrous metals and in selling brass, bronze, and aluminum ingots and
other alloys, with principal offices at Chicago, Ill., alleges that-trans-
portation charges assessed and collected by defendants, Inland
Waterways Corporation and Swayne & Hoyt, Ltd. (Gulf Pacific
Line), common carriers by water in intercoastal commerce, on four
carload shipments of brass ingots, weighing 75,198, 41,196, 50,080,
and 50,028 pounds, respectively, which moved September 3, 138, 17,
and October 11, 1935, from Chicago, Ill., to Los Angeles Harbor,
Calif,, were inapplicable; unduly and unreasonably preferential,
prejudicial, and disadvantageous in violation of section 16 of the

630 1U.8.M.C.
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Shipping Act, 1916; unjustly discriminatory and prejudicial under
section 17; and unjust and unreasonable in violation of section 18
thereof. Reparation is sought in the amount of $49.13. Charges
involved are stated in cents per 100 pounds.

Complainant was charged a joint through rate of 75 cents under
Item 4250-A of defendants’ tariff SB-I No. 4, applicable on brass
ingots in carloads, minimum weight 30,000 pounds, which became
effective December 27, 1934. In addition, there was assessed and
collected a 5-cent emergency charge under Item 85. Paid freight
bills attached to the complaint disclose that 32 cents or 40 percent
of the combined rate and charge accrued to the Inland Waterways
Corporation, and 48 cents or 60 percent of the Gulf Pacific Line.

Complainant contends that its shipments were interstate shipments
within the meaning of Item 40 (a) of the Tariff of Emergency
Charges filed with the Interstate Commerce Commission, identified
as Agent L. E. Kipp’s I. C. C. No. A-2611, and that an emergency
charge of 2.5 cents provided under Part 4, Group 521, of that tariff
was applicable and should have been applied to its shipments.

Ttem 40 (a) above mentioned provides that—

Where a shipment moves via an all-water * * * route the line-haul emer-

gency charge will be, if a carload shipment, 10 percent of the line-haul trans-
portation charges: * * * but not more in any case than the line-haul
emergency charge which would be applicable.if the shipment moved all-rail from
and to the same points.
That provision has application only to shipments moving via the
routes of carriers subject to the jurisdiction of the Interstate Com-
merce Commission with which the tariff was filed. It is not appli-
cable to the shipments here in issue. Since such a provision does not
appear in the tariff of defendants on file with this Commission, the
charge of 5 cents assessed and collected under Item 85, Supplement
36, to defendants’ joint tariff SB-I No. 4 was legally applicable.

Section 17 of the Shipping Act, 1916, applies only to common
carriers by water in foreign commerce. Consequently, the allegation
of a violation of that section will not be considered.

Complainant did not appear at the hearing. Defendants intro-
duced evidence and admitted the statements of fact set forth in the
complaint and all of complainant’s charges except that of unreason-
ableness. : ,

The Tariff of Emergency Charges above mentioned originated
with a decision of the Interstate Commerce Commission in Ex Parte
115, Emergency Freight Charges, 1935, 208 1. C. C. 4, which per-
mitted temporary increases in rates and as a tariff publishing ex-
pedient authorized publication of such increases in the form of emer-
gency charges which were to be added to the current rates. A
maximum level for emergency charges was prescribed. The Tariff



632 UNITED STATES MARITIME COMMISSION

of Emergency Charges filed pursuant to that authorization became
effective April 18, 1935. It named a 5-cent charge on shipments of
brass ingots in carloads, applicable not only on all-rail traffic but
also on all-water and rail-barge routes subject to the Interstate
Commerce and related acts. The 5-cent charge was reduced to 2.5
cents, effective August 12, 1935.

Defendants operate on a through route in connection with other
carriers, the traffic of which was and still is subject to the Tariff
ot Emergency Charges above mentioned. Upon the establishment
of such charges defendant Inland Waterways Corporation applied
for and received from the United States Shipping Board Bureau,
Department of Commerce, special permission authority to file on five
days’ notice increased rates in the form of emergency charges in
the same amounts as those charged by other carriers. Pursuant to
that authorization it established a 5-cent charge on the commodity
involved, effective May 28, 1935. On October 17, 1935, the charge
was reduced to 2.5 cents.

By the publication of the 5-cent emergency charge the 75-cent
joint through rate was increased to 80 cents. As shown above that
total charge later was reduced to 77.5 cents. Complainant alleged
the charge assessed and collected was excessive and unreasonable to
the extent of 2.5 cents. In substance, this is an alleégation that the
total transportation charge of 80 cents was unreasonable to the extent
it exceeded 77.5 cents. The 5-cent increase was made five months
after the initial voluntary establishment of the 75-cent rate. The
higher charge remained in effect approximately four and one-half
months, The 77.5-cent charge is still in effect. When rates or
charges are increased for a short period and then voluntarily re-
duced, there is established a prima facie presumption that the in-
creased rate or charge was unreasonable to the extent it exceeded
the subsequently established rate. Defendants made no attempt to
rebut the presumption thus raised. The defendant barge line testi-
fied it concurred in the Tariff of Emergency Charges filed with the
Interstate Commerce Commission in so far as its rail-barge rates
were concerned, and that it endeavored to keep emergency charges
on its intercoastal transportation on the same level as that applicable
to transportation by rail carriers. Defendant Gulf Pacific Line
concurred in that testimony. With the exception of the period
August 12 to October 17 defendants’ published charge on brass
ingots did not exceed that level. Their action in establishing the
5-cent charge in the first instance and in subsequently reducing it to
2.5 cents followed similar action which had previously been taken
by other carriers and indicated that they regarded the level of such
other carriers as a maximum level.

1U0.8S.M.C.
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Defendants also testified the tariff filed with the Interstate Com-
merce Commission, in which the 2.5-cent charge observed by other
carriers was published, was not received by them until June 29, and
that the publication of a similar reduction in their behalf, effective
August 12, would have required very expeditious handling and would
have been possible only by special permission of the Department of
Commerce.  The tariff in which the reduction was finally made was
not issued until September 12, 1935; it became effective October 17,
1935. No application was submitted for the special permission
claimed to have been necessary. Defendants by previous experience
in such matters are familiar with special permission procedure, and
the implication that there was not sufficient time is unjustified. The
only reason cited for the delay was “press of other matters.” What-
ever the cause of the delay, it does not relieve defendants from their
obligation under section 18 of the Shipping Act, 1916, to establish,
observe, and enforce just and reasonable charges.

Defendants admitted complainant’s allegation of undue and un-
reasonable preference, prejudice, and disadvantage. Such an allega-
tion, however, is not proven by the mere admission of a carrier. It
is well settled that the existence of unlawful preference and prejudice

- is a question of fact to be clearly demonstrated by substantial proof.
As a general rule there must be a definite showing that the prefer-
ence and prejudice complained of is undue and unreasonable in that
it actually operates to the real disadvantage of the complainant. To
do this it is of primary importance that there be disclosed an existing
and effective competitive relation between the prejudiced and pre-
ferred shipper. Port of Philadelphia Ocean Traffic Bureau v. The
Export Steamship Corporation et ol.,1 U. S. S. B. B. 538, 541. The
record is silent as to any shipments other than those of complainant.
Proof of a violation of section 16 of the Shipping Act, 1916, sup-
ported by proof of damage resulting directly therefrom is a pre-
requisite to an award of reparation. The record contains no such
proof.

The Commission finds that the rate assailed on the shipments under
consideration was legally applicable, but that it was unjust and un-
reasonable to the extent it exceeded 77.5 cents. It further finds that
complainant made the shipments above described; that it paid total
charges thereon aggregating $1,572.02 at the rate legally applicable
and was damaged thereby in the amount of the difference between
the amount paid and $1,522.89, the amount payable on the basis
herein found lawful, and is entitled to reparation in the amount of
$49.13. An order awarding reparation will be entered.

10.8.M.C.



OrpEr

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 18th day of
January A. D, 1937 '

No. 386

H. Kramer & CoMPANY
v,
INranp WaTerways CORPORATION ET AL.

This case being at issue upon complaint and answer on file with
the Department of Commerce of the United States, and having been
duly heard and submitted by the parties, and full investigation of
the matters and things involved having been had; and this Commis-
sion, pursuant to the authority vested in it by the Merchant Marine
Act, 1936, having taken over the powers and functions theretofore
exercised by the Department of Commerce as the successor to the
powers and functions of the United States Shipping Board; and the
Commission, on the date hereof, having made and entered of record
a report stating its conclusions and decision thereon, which report
ig hereby referred to and made a part hereof;

It 18 ordered, That the defendants, Inland Waterways Corporation
and Swayne & Hoyt, Ltd. (Gulf Pacific Line) be, and they are
hereby, authorized and directed to pay unto complainant, H. Kramer
& Company, of Chicago, Ill,, on or before thirty days from the date
hereof, the sum of $49.13 as reparation on account of unjust and
unreasonable transportation charges assessed and collected on four
carload shipments of brass ingots from Chicago, Ill., to Los Angeles
Harbor, Calif., on September 8, 18, 17, and October 11, 1935,
respectively. ‘

By the Commission.

[sBarL] (Sgd.) Teurair KNieHT,

, Seoretary.
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No. 423

Pueres Bros. & Co., Inc.
v.
CoSULICH-SOCIETA TRIESTINA DI NAVIGAZIONE ET AL.

Submitted March 12, 1937. Decided March 29, 1937

Allegation that defendants have established and are maintaining a system
of exclusive patronage contracts under agreements or understandings not
filed or approved pursuant to section 15 of the Shipping Act, 1916, not
sustained, and defendants’ conference agreement and contracts with ship-
pers entered into pursuant thereto not shown to result in undue or un-
reasonable preterence or advantage to shippers who patronize defendants’
lines exclusively or to operate to the detriment of the commerce of the
United States. .

Defendants’ conference agreement and contracts with shippers entered into
pursuant thereto found to result in unjust discrimination and to be
unfair as between complainant and defendants and to subject complainant
te undue and unreasonable prejudice and disadvantage.

If defendants do not admit complainant to fall and equal membership in the
conference, consideration will be given to the question of issuing an order
disapproving the conference agreement.

John Tilney Carpenter for complainant.
Roscoe H. Hupper and Burton H. White for defendants.

ReporT or THE COMMISSION

By tHE CoMMISSION :

No exceptions were filed to the report proposed by the examiner.
His findings are adopted herein.

Complainant is a New York corporation engaged in the transpor-
tation of property in foreign commerce of the United States. De-
fendants* are the sole members of the Adriatic, Black Sea, and
Levant Conference.

1 Cosulich-Societa Triestina di Navigazione, Compagnie Generale de Navigation a Vapeur,
The Export Steamship Corporation, and Isthmian Steamship Company, hereinafter re-
ferred to as Cosulich Line, Fabre Line, American Export Lines, and Isthmian Lines,
respectively.

8¢ - - m oo L 1U.sMLC
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Complainant alleges, in substance, that defendants refuse to admit
it to membership in the conference and that the conference agree-
ment,? therefore, is unjustly discriminatory and unfair as between
complainant and defendants, subjects complainant to undue and un-
veasonable prejudice and disadvantage, and operates to the detri-
ment of the commerce of the United States; further, that defendants
have established and are maintaining a system of exclusive patronage
contracts under agreements or understandings not filed or approved
pursuant to section 15 of the Shipping Act, 1916, and that such con-
tracts and agreements or understandings result in undue and unrea-
sonable preference and advantage to shippers who patronize de-
fendants’ lines exclusively, subject complainant to undue and unrea-
sonable prejudice and disadvantage, and operate to the detriment of
the commerce of the United States. We are asked to require de-
fendants to admit complainant to full and equal membership in the
conference or, if we lack such power, to disapprove and cancel the
conference agreement and require defendants to cease and desist
from demanding, charging, or collecting rates based on exclusive
patronage lower than those that would otherwise be applicable.

The conference agreement in question was approved by the United
States Shipping Board February 26, 1930. Its declared purpose is
“to promote commerce from North Atlantic ports of the United
States of America to Egyptian (Mediterranean), Palestinian, Syrian,
Grecian, Turkish, Russian (Black Sea), Bulgarian, Roumanian, and
Adriatic ports for the common good of shippers and carriers by pro-
viding just and economical cooperation and avoiding uneconomic com-
petition between steamship lines operating in such trades.” Among
other things, it provides that “Any person, firm, or corporation now
or hereafter engaged in operating a regular service in the aforesaid
trade may become a member of this Conference upon agreeing to per-
form and abide by this Agreement and rules and regulations there-
under, which agreement shall be signified by signature of this
Agreement.”

In December 1935 complainant announced its intention to operate
a regular monthly service in the trade covered by the agreement and
applied to the conference for membership therein. The latter sug-
gested that it be furnished the names of complainant’s officials, the
specific ports within the conference range from and to which com-
plainant intended to operate, the flag or flags complainant’s vessels
would fly, and the vessels complainant would employ on its first
three sailings, together with their sailing dates. Thereupon com-
plainant expressed a desire to withdraw its application from con-

2 United States Maritime Commission Conference Agreement No. 133.
1U.8S.M.C. !‘“— s m =t i
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sideration until such time as it was able to supply the information
indicated. Two days later it again applied for membership, listed
the names of its officers, and expressed the intention to inaugurate-a
service to Egypt and the Levant with one sailing monthly to the
ports of Alexandria, Jaffa, Haifa, Beirut, Piraeus, all within the
conference range, and such other ports as cargo conditions war-
ranted. For the immediate future, it stated, it proposed to operate
Scandinavian motorships or, possibly, freighters under the British
flag, depending entirely on charter and economic conditions. It
said that it was not prepared at -the time to furnish specific names
of vessels or sailing dates, but endeavored to assure the conference
that it would berth tonnage well suited for the trade and that it
would.try to arrange its sailing dates to the best advantage of all
concerned. Under date of December 21, 1935, it was notified by the
conference that the information submitted and other known facts
relating to the trade indicated that it was not entitled to be regarded
as a regular line in the trade within the meaning and interpretation
of the conference agreement. It was also informed that the names
of the vessels to be employed by it and their sailing dates should be
specified as a preliminary to further consideration. Complainant
replied that its first sailing would be on or about January 18, 1936,
the second approximately February 15, 1936, and the third about
March 14, 1936. The Norwegian motorships Zalisman, Hoegh
Trader, and Hoegh Merchant, respectively, were nominated, com-
plainant reserving the right to make substitutions. On January 7,
1936, the application was declined. Thereafter it was renewed three
times without success. At the time of the last renewal complainant
had made two sailings in the trade: the motorship Zonsbergfjord
September 5, 1936, and the steamer Jdefjord October 7, 1936.
Defendants’ position now, as at the time the application was de-
clined, is that complainant is not engaged in operating a regular
service. They state that they dealt with the question of regular
service in good faith; that this question was one for their sole de-
termination under the conference agreement; and that, there being
no lack of good. faith, their decision, notwithstanding that com-
plainant or anybody else might think it incorrect, is not subject
to third party reversal or revision. This contention may be answered
by pointing out that the conference agreement may continue in effect
only so long as it has the approval of this Commission. If, because
of defendants’ interpretation or application of its terms or for any .
other reason, it is found to be unjustly discriminatory or unfair
as between carriers, shippers, exporters, importers, or ports, or be-
tween exporters from the United States and their foreign com-
petltors or to operate to the detriment of the commerce of the
1U.8.M.C.’
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United States, or to be in violation of the Shipping Act, 1916, we
may disapprove, cancel, or modify it. If it be disapproved, it will
be unlawful for defendants to carry it out, directly or indirectly,
in whole or in part. Complainant seeks admission to the conference
in preference to disapproval of the agreement.

Complainant was incorporated in November 1935, at which time
there were transferred to it the good will of the business and the
right to use the trade name of Phelps Brothers and Company, a
New York copartnership established in 1830. This copartnership, as
mechants, common carrier and agent of common carriers, pioneered
in developing the trade and commerce of the United States with
Adriatic and Levant countries. It also was a party to the North
Atlantic-Adriatic, Black Sea and Levant Conference Agreement ap-
proved by the United States Shipping Board June 26, 1923, which
was in effect until superseded by the present agreement. On Janu-
ary 1, 1930, it became inactive and resigned from the conference.
Upon the transfer of its rights to the trade name and the good will
of its business to complainant it was dissolved. One of the partners
acquired a financial interest in complamant and another became
president thereof.

It is testified by the latter that from the date complainant first
applied for conference membership it made efforts to engage in the
trade but found that the greater part of the business was tied up
under contracts between shippers and defendants. These contracts
provide, among other things, that in consideration of the rates and
other conditions stated therein, the shipper agrees to offer to defend-
ants for transportation on vessels which may load at Baltimore,
Boston, Philadelphia, and New York all of the shipments of the com-
modities therein mentioned made or controlled, directly or indirectly,
by him, his agents, and/or subsidiaries to conference ports during a
specified period.® If defendants fail to name space within 8 business
days after the shipper duly applies therefor on a vessel scheduled to
sail from the port of shipment desired.within 15 days after the
shipment date desired, he may secure space for the shipment else-
where without prejudice to his right to future shipment under the
contract. He may avail himself of the services of any or all of the
defendants, as follows: approximately 15 sailings per year by the
Cosulich Line, which serves Fiume, Trieste, Venice, Patras, and
Piraeus; 26 sailings per year to Alexandria, Haifa, Jaffa, and Beirut,
and 36 sailings per year to Piraeus, Istanbul, and Constanza by
American Export Lines; and 15 sailings per year by Isthmian Lines,
which calls at Alexandia, Port Said, and, if there is sufficient cargo,

30ne year, excepting automobiles, auto trailers, busses, trucks, chassis, and parts, for
which the contract period is 11 months.
1TU. 8. M.C.°
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Jaffa, Haifa, and Beirut.* To obtain the contract rate on a particular
commodity to one port the shipper must agree to make all of his
shipments of the same commodity to all other conference ports on
defendants’ vessels.

The record shows that the contract rate system was first established
in the trade about 1925, when the superseded conference agreement
hereinbefore referred to was in effect, and that it is now maintained
under the provisions of the conference agreement herein assailed.
The contract rates, like other rates of defendants, now are filed with
the Commission pursuant to order entered in Section 19 Investigation,
1935,1U. S. S. B. B. 470.

The contract rates do not apply on all commodities, but where a
contract rate is established the shipper must, if he patronize defend-
ants,’ either enter into a contract or ship at the noncontract rate, which
is 20 percent higher than the contract rate, subject to a minimum
spread of $2 per ton. In either event, whether the contract or non-
contract rate is assessed, the transportation service is the same, the
purpose of the contracts being, according to defendants, “to assure
shippers uniformity and stability, as well as to assure the carriers of
a steady flow of traffic in the commodities covered thereby.”

Witnesses in the employ of five shippers testified at the hearing.
Three of these shippers have not entered into contracts with defend-
ants. As to them, therefore, complainant can have no grievance.
Two are parties to such contracts, one a shipper of boilers to Yugo-
Slavia, which is not within the range of complainant’s present or
intended operations, the other an exporter of automobiles, trucks, and
parts to Alexandria, Piraeus, Salonica, Jaffa, Haifa, and Beirut. It
is asserted that the latter would prefer to make its shipments without
executing contracts in order to be free to patronize any line it chooses,
but that it enters into them to avoid paying the higher noncontract
rate. It is not shown that the noncontract rate on its shipments or
any other commodity is unreasonable or that the contracts operate to
the detriment of its business or commerce in general. Indeed, it is the
contract shippers, of which it is one, that are alleged to be unduly
preferred. In order to establish such preference, undue prejudice
of some other shipper should be shown. To do this it is of primary
importance that there be disclosed an existing and effective competi-
tive relation between the prejudiced and preferred shippers. H.

¢Fabre Line has been inactive in the trade since June 1934. The vessels which it
operated prior to that time now ply exclusively between Mediterranean ports.

% Besides the services of complainant and defendants, the only other direct service in
the trade is that of Ellerman & Bucknall Steamship Company, Ltd., whose vessels call at
Alexandria about once every fourteen days on their way to the Far East. By indirect
routes, cargo may be transshipped at London, Antwerp, Hamburg, and other Buropean
ports. ’

1U.8.M.C.
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Kramer & Company v. Inland Waterways Corporation et al., 1. U. S.
M. C. 630, 633. Undue prejudice of any shipper is not alleged, and
neither undue preference nor undue prejudice of any shipper is
shown. As stated in Gulf Intercostal Contract Rates, 1 U. S."S.
B. B. 524, with reference to contract rate systems in foreign com-
merce, whether any such system is lawful is a question which must be
determined by the facts in each case.

We find, therefore, that the allegation that defendants have estab-
lished and are maintaining a system of exclusive patronage contracts
under agreements or understandings not filed or approved pursuant
to section 15 has not been sustained, and that defendants’ conference
agreement and contracts with shippers entered into pursuant thereto
have not been shown to result in undue or unreasonable preference
or advantage to shippers who patronize defendants’ lines exclusively
or to operate to the detriment of the commerce of the United States.
Whether the conference agreement and contracts are unjustly dis-
criminatory and unfair as between complainant and defendants, and
subject complainant to undue and unreasonable prejudice and dis-
advantage, will now be considered.

Although complainant has quoted rates about 10 percent lower than
the conference rates, this inducement to patronize it has not been
sufficient to offset the value to shippers of the combined defendants’
services. The latter concede that they carry between 80 and 85
percent of the freight moving in the trade, and the testimony that
the greater part of it is transported under the contracts hereinbefore
described is undisputed. If complainant were granted the member-
ship it seeks, it would be entitled to participate in the contracts
and would be on an equal footing with defendants in competing with
them for contract cargo.

A witness who represented the Cosulich Line at conference meet-
ings.testified that he voted to deny complainant membership because,
so far as he knew, it had no financial backing and upon the thought
that _there was no room in the trade for an additional service. In
this connection, another witness stated that complalnant started with
more capital than some of the defendants had when they began to
operate, and the record discloses that since October 1936, American
Export Lines has increased its sailings from two to three per month
to “take care of the homeward movement and the prospective east-
bound movement.” Moreover, as admitted by the traffic manager
of American Export Lines, where a carrier is already in the trade
the vessel tonnage is not increased by reason of its admission to the
conference. .

At the time of hearing, complainant had made four sailings in
the trade: the motorship Zonsbergfjord, September 5, 1936, with
1U.8.M.C.
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general cargo and mail, from New York to Casablanca,® Alexandria,
Port Said, Piraeus, and the Persian Gulf;® the steamer /defjord,
October 7, 1936, with general cargo and mail, from New York to
Casablanca,® Alexandria, Port Said, Piraeus, and Istanbul; the mo-
torship Tonsbergfjord, November 21, 1936, with geheral cargo and
mail, from New York to Casablanca® Gibraltar, Alexandria, Port
Said, Piraeus, and Istanbul; and the motorship Bayard, December
10, 1936, with general cargo and mail, from New York to Casa-
blanca,® Alexandria, Port Said, Piraeus, Istanbul, Izmir, Beirut, and
Haifa. All of these vessels and another, the Brenas, which arrived
at New York October 10, 1986, with a cargo of dates from the Per-
sian Gulf,® were operated under charters for the one-way or round
trip, complainant owning no vessels and depending entirely upon
chartering to carry on its business. The steamer /defjord was sched-
uled to sail again January 16, 1937, from New York to Casablanca,’
Port Said, Piraeus, and Istanbul.

" Although the conference, at the time complainant applied for
membership, asked for the names of vessels and sailing dates for
only three sailings, the representative of the Cosulich Line did not
think the four sailings made by complainant between conference
ports were sufficient to constitute a regular service. He expressed the
view that a regular line should be considered as one that has been in
operation for a year, which appears to be out of accord with other
testimony given by him that neither an advertised nor actual sailing
is necessary for admission to the conference. Under the superseded
agreement,’ the American Palestine Line, which owned one vessel,
was admitted to membership before its first sailing.

Defendants stress the fact that complainant’s service is operated
with vessels which it neither owns nor has under time charters “in
sharp contrast with that of the other lines in the trade, operating
either their own vessels or vessels under time charter.” According
to the record, whether complainant operated trip-chartered, time-
chartered, or its own vessels the conference would be no differently
affected by its membership therein. Isthmian Lines, which owns its
vessels and has been in the trade since 1922, was admitted to the
conference about one month prior to the date complainant first
applied. That the eflect on the conference of the latter’s admission
would be no different from that of the former’s is conceded.

The record also discloses that although the Fabre Line has not
operated a vessel in the trade since June 1934, it has retained its mem-

¢ Not within the conference range of ports.

7This agreement provided that such owners, managers, and loading agents of steamers
that might load in the trade as were willlng to be bound by the rules of the conference
were eligible for membership.

1U0.8.M.C.
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bership in the conference and, with the other defendants, voted to
decline complainant’s application. Its right to vote, which is ques-
tionable, is not in issue and is not, therefore, determined. The point
here is that it is consideréed to be a regular carrier in the trade and
enjoys full and equal membership in the conference, which complain-
ant is denied. Such discrimination is manifestly unjust.

Defendants’ witness, who has been long and intimately connected
with the steamship business, is of the opinion that if the conference
agreement be disapproved there will be a natural tendency to in-
crease brokerage rates and lower the freight-rate structure, with
consequent demoralization of the trade. In another proceeding,? it
is shown, he expressed the view that there should be some means
‘'of requiring carriers to become conference members. If complain-
ant’s application for membership were granted, no reason for dis-
approving the agreement would exist.

An examination of the cases relied upon by defendants in support
of their denial of complainant’s application reveals that such cases
are distinguishable from the instant case either from the standpoint
of the issues involved or the essential facts upon which the decisions
rest.

We find that complainant is entitled to membership in the con-
ference on equal terms with each of the defendants and that the
conference agreement and contracts assailed result in unjust discrim-
ination and are unfair as between complainant and defendants and
subject complainant to undue and unreasonable.prejudice and dis-
advantage. Defendants will be allowed ten days within which to
admit complainant to full and equal membership in the conference,
and if upon the expiration of that time they shall not have done so,
consideration will be given to the question of issuing an order dis-
approving the conference agreement.

By order of United States Maritime Commission:

[sEaL] (Sgd.) Terramr KwigHT,

. Secretary.

WasHineTON, D. C,,

March 29, 1937.

8 Section 19 Investigation, 1985, supra.
1U.8.M.C. -
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No. 438

Commopity Rates BETweEN ATraNTIC PoRrTs aAND GuULF Ports
Submitted June 22, 1937. Decided June 26, 1937

Schedules naming increased rates on various commodities between Gulf ports
and north Atlantic ports, found justified in part. Rates on binder twine
and proposed effective date rule on grain milled in transit found not justi-
fied. Appropriate order entered.

Robert E. Quirk and Frank W. Gwathmey for respondents.

W. L. Guice, E. P. Byars, Frank A. Leffingwell, D. R. Simpson,
C. B. Bee, Thomas L. Philips, Paul T. Jackson, D. H. Berry, Lau-
rence F. Daspit, William Graves, V. T. Zwinak, M. J. McMahon M.
L. Dickerson, L. D. Estes,J. H. Greene, John Movar,Jr., H. R. Paul,
- E. H. Thornton, E. £. Dullahan, L. D. Smith, B. T. Hodges, and.
Murray L. Gibson for protestants. ‘

Rerort oF THE COMMISSION

By THE CoMMISSION :

Respondents, common carriers by water in interstate commerce, by
schedules filed to become effective May 1, 19387, proposed to increase
the rates on most commodities which they transport between United
States ports on the Gulf of Mexico and United States ports on the
Atlantic coast north of and including Norfolk, Va. Schedules con-
taining rates between the same ports and joint rail-and-water rates
applicable via Gulf of Mexico ports were filed with the Interstate
Commerce Commission by respondents and by rail and water car-
riers subject to the jurisdiction of that Commission.

Upon protests of various shippers and port representatives this
Commission, acting under authority of section 18 of the Shipping
Act, 1916, withheld approval of the schedules containing rates on
cotton, grain and grain products, paper bags, wrapping paper, pulp-
board, wallboard, canned goods, binder twine, charcoal, bones and

bone meal, north-bound, and scrap or waste paper, south-bound.
1U.8.M.C.
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The present and proposed rates, in cents per 100 pounds, in car-
loads except when otherwise noted, on the commodities here consid-
ered, and the percentages of increase are shown below:

Commodity Present | Proposed A;gg;:g:’ Percentage

Cents

Cotton, any quantity 30 33 3 10

1£:1) . DR % 4 20
Wr?ﬁ)plng paper. 18 23 5 27.77
Wallboard. ... 28 37 9 31
Canned goods. - 36.5 41 4.5 12.33
Binder twine...._...___... 31 42 11 36.48
Bonemeal. .. .o iiienn. 26 31 5 19. 23
10 9035 oY 1) SO 25 27 2 8

Rates on some of these commodities and several others, filed with
the Interstate Commerce Commission, were suspended by that com-
mission. Because of the similarity of the issues the Interstate Com-
merce Commission and the Maritime Commission arranged to hear
the cases jointly on the same record and oral argument was heard
before both commissions sitting together.

In justification of the proposed rates, respondents point to the
rising costs of operation reflected in increased wage scales and cost
of fuel and supplies, and urge that the increased rates are necessary
to enable them to maintain adequate transportation service. They
maintain that during the past several years they have in some cases
been operating at a loss. According to exhibits of record the Clyde-
Mallory Lines operated at a deficit during the years 1933 to 1935
ranging from $239,906.13 in 1933 to $759,510.49 in 1934. They show
a net income of $193,502.16 in 1936. Mooremack-Gulf shows deficits
of $18,576.99 in 1934 and $29,494.14 in 1935. The Bull Steamship
Company shows no deficits between 1933 and 1936. Its net income
ranges from $3,656.17 in 1933 to $133,777.16 in 1936. During the
years 1934 to 1936, inclusive, Pan-Atlantic operated on net incomes
from $3,278.56 in 1934 to $66,016.04 in 1936. Between 1933 and 1936
Southern Steamship had no deficit, its net income ranging from
$26,678.91 in 1934 to $167,508.80 in 1933. During the period April
18, 1935, to December 31, 1936, respondents enjoyed the benefit of
emergency charges. Between 1933 and 1936 the lowest operating
ratio is shown to be 87.9 and the highest 100.88.

Respondents show the ages and tonnage of all ships operated in
this trade and that the average age is 19.23 years. The oldest is
the Clyde-Mallory Line “Brazos” built in 1899. They urge that
additional revenue is necessary to enable them to make replacements.

Stevedoring and maritime wage scales have recently increased and

prices of fuel and supplies are higher than during the past several
1U.8.M.C.
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years. Respondents estimate that crew wages have increased nearly
30 percent over 1933. They state that for a given freight ship the
monthly wage in 1933 averaged $2,625 per month whereas in 1937
it is about $3,317 per month. Using the Clyde-Mallory Lines as
representative, the fuel cost, 1936 over 1933, was $561,178.

Respondents state that the general increases, including rates that
have gone into effect May 1, 1937, approximate an average of 22.5
percent. Increased costs of fuel, 1937 over 1933, are about 26 percent;
increased wage scales appear to be about 30 percent; and they esti-
mate cost of repairs and supplies to have increased about 54 percent,
1936 over 1933.

It should be stated that neither this Commission nor any of its
predecessors has prescribed or approved a general maximum rate
structure for application between Gulf and north Atlantic ports.
Present rates have been established voluntarily, apparently on the
basis dictated by competitive conditions and with little regard to
the establishment of a scientific rate structure. The bulk of this
coastwise traffic moves to and from interior points served by rail
carriers. Port-to-port rates of lines subject to the Panama Canal
Act, port-to-port rates used in combination with rates of rail car-
riers for application on shipments moving over through rail-and-
water routes, and joint rail-and-water rates are not subject- to the
jurisdiction of this Commission. The Interstate Commerce Commis-
sion has prescrlbed rates of the types described above and respond-
ents’ position is that since none of the proposed rates exceeds such
prescribed rates or rates related thereto, the proposed rates before
us do not exceed maximum reasonable rates. While this argument
may be persuasive it is not controlling.

The divisions which the water lines receive out of joint rail-and-
water rates are not shown of record. However evidence submitted
is convincing that respondents are in need of additional revenue
and that the filing of schedules reflecting a general increase in rates
has been justified. The question of whether the specific rates under
consideration are within the bounds of reasonableness required by
section 18 of the Shipping Act, 1916, must still be determined.

The record contains no material evidence that the increased rates
on cotton, canned goods, and scrap paper are unreasonable, On the
other hand, respondents have shown the need for additional reve.
nues to meet increased costs for wages, fuel, operating and other
expenses. The increases on other commodities are larfrer and will be
discussed in more detail.

Testimony of record shows that little, if any, of the grain and

flour from Gulf to north Atlantic ports moves on local port-to-port
1U0.8. M C.
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rates. The evidence dealing with these commodities relates almost
wholly to rail-and-water rates over which this Commission has no
jurisdiction. Respondents also propose a rule providing that as to
flour milled in transit the rate will be that in effect on the date of
forwarding the flour from the transit point irrespective of the date
of shipment into the transit point. Transit is granted by rail car-
riers and has no application in connection with movements by water
unless the shipments move as through shipments from interior coun-
try points of origin to final destination. Our jurisdiction extends
only to local port-to-port transportation, and on such traffic the
rate is that published in the tariff in effect at time of shipment. The
rule is not approved and should be cancelled.

The proposed rates on wallboard, wrapping paper, paper bags, and
pulpboard represent increases ranging from approximately 27 to 31
percent. Respondents show that on wallboard they absorb the cost
of switching of 2 cents per 100 pounds, minimum $9, maximum $11.50,
per car, or 3 cents for drayage from plant to dock, and accord split
delivery at an estimated cost of 5 cents per 100 pounds for segrega-
tion; and that on the other commodities referred to a large propor-
tion of the deliveries at New York are made according to marks,
brands, and sizes involving a segregation expense estimated at 5
cents per 100 pounds. If the costs for these services are deducted
from the rate the resulting rates do not seem excessive. The in-
creases on bone meal are 19.23 per cent. Protestant has not given
its value and other pertinent rate-making factors are not developed
on the record. Respondents state that this article is highly odorous
and requires special stowage. In view of the stowage difficulties
the proposed rate does not seem unreasonable.

On binder twine an increase of 35.48 per cent is proposed. Pro-
testant offered little substantial evidence with respect to the reason-
ableness of this rate. On the other hand, respondents offered no
justification for the increased rate and, therefore, have not borne the
burden of justifying it. The increased rate should be cancelled.

We find that the proposed rate on binder twine and the proposed
rule with respect to the effective date of rate changes on grain milled
in transit have not been justified. We further find that the proposed
rates on other commodities here in issue have been justified. This
finding is without prejudice to further findings which might be made
upon an adequate record in a formal complaint proceeding. An

appropriate order will be issued.
1U.8.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMISSION, held at
its office in Washington, D. C., on the 26th day of June A, D. 1937

No. 438
Commonrry RaTes BeErweEN ATrantio Ports aANp GuULF Ports

1t appearing, That by order dated April 80, 1937, the Commission
withheld approval of the rates, charges, regulations, and practices
stated in the schedules enumerated and described in said order, and
entered upon a hearing concerning the lawfulness of said schedules;

It further appearing, That a full investigation of the matters and
things involved has been made and that said Commission on the
date hereof has made and filed a report containing its findings of
fact and conclusions thereon, which report is hereby referred to and
made a part hereof, and has found that respondents have justified
said schedules, except as to the rates on binder twine and the pro-
posed effective date rule on grain milled in transit;

It ¢s ordered, That the order heretofore entered in this proceeding
withholding approval of said schedules, except as to the rates on
binder twine and the proposed effective date rule on grain milled
in transit, be, and it is hereby, vacated and set aside as of July 10,
1937, and that this proceeding be discontinued;

It is further ordered, That respondents be, and they are hereby,
authorized to file schedules effective on not less than one day’s notice,
announcing the vacation of the Commission’s order and naming the
date upon which the schedules as approved herein shall become
effective,

By the Commission.

[seaL] - (Sgd.) W. C. Peer, Jr,,

Secretary.



UNITED STATES MARITIME COMMISSION

No. 4181

In tue MatTER OF SERVICES, CHARGES, AND PrACTICES OF CARRIERS
EnNGcacep 1IN THE KEasTBOUND TRANSPORTATION " OF LUMBER AND
ReraTep ArticLeEs BY WAY oF THE PaNama CaNaL

Submitted March 10, 1937. Decided May 21, 1937

Lumber berth quantity allowance rules of Calmar Steamship Corporation and
‘Weyerhaeuser Steamship Company found unlawful, and ordered cancelled.
No. 424 discontinued.

Roscoe H. Hupper for respondent in No. 424.

Frank Lyon for protestants in No. 424.

H W. Warley, Russell T. Mount, Roscoe H. Hupper, Thos. H.
Shepard, Otis N. Shepard, M. G. de Quevedo, Ramond F. Burley,
Joseph J. Geary, T. F. Lynch, William J. Dean, Gerald A. Dundon,
E. F. Mc@rath, George B. Milnor and Mack @. Klosty for respond-
ents in No. 418.

Hugh P. Brady for Brady Lumber Company; William C. Mc-
Culloch and K. C. Batchelder for West Coast Lumbermen’s Asso-
ciation; Walter W. McCoubrey for Boston Port Authority; W. Scott
Blanchard for Blanchard Lumber Company; B. 7. Titus for Inter-
coastal Lumber Distributors Association; H. J. Wagner for Norfolk
Port Traffic Commission; Charles B. Seal for Baltimore Association
of Commerce; L. B. Anderson for Guernsey-Westbrook Company;
Samuel G. Spear for Wiggin Terminals, Inc.; W. W. Weller for
General Timber Service, Inc.; and Frank 8. Davis for Maritime
Association of Boston Chamber of Commerce.

ReporT oF THE COMMISSION

By Tar CoMMISSION :

Exceptions to the examiner’s proposed report were filed by re-
spondent Calmar Steamshlp Corporation. The findings recom-
mended by the examiner are adopted hereln

1 This report also embraces No, 424, Lumber Berth Quantity Allowances.
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No. 418 is an investigation concerning the lawfulness of the serv-
ices, charges, and practices of respondents in connection with the
eastbound intercoastal transportation of lumber and related articles
tfrom Pacific to Gulf and Atlantic ports in the United States. All
Intercoastal carriers regularly engaged in the trade together with
on-carriers, were made respondents.

No. 424 is an investigation concerning the lawfulness of Rule
125, Berth Quality Allowance, published for Weyerhaeuser Steam-
ship Company in Alternate Agent Wells’ Tariff SB-I No. 7. The
schedule containing the rule was filed to become effective November
14, 1936. Upon protest filed on behalf of certain other intercoastal
carriers® the operation of the proposed schedule was suspended until
March 14, 1937. Respondent Weyerhaeuser voluntarily postponed
the eftective date to May 31, 1937.

All parties in No. 424 are respondents in No. 418, One of the
issues in No. 418 concerns the lawfulness of Rule 24, Berth Quantity
Allowance, in Calmar Steamship Corporation’s Tariff. SB-I No. 7,
and testimony was adduced therein on that subject. By stipulation
this evidence was incorporated by reference into No. 424, and a
hearing was waived. This report disposes of all the issues in No.
424. Tt deals with No. 418 only in so far as Calmar’s Rule 24 is
concerned; a supplemental report will dispese of the remaining
issues in No. 418, ‘

Unless otherwise noted, rates and allowances will be stated in
amounts per 1,000 feet, board measure. .
Calmar’s Rule 24, which is practically identical to Weyerhaeuser’s
Rule L-25, makes allowances in the form .of deductions from the
basic rate based on the quantity shipped and the combined total
number of berths used for loading and discharging lumber. The
rule was first established by Calmar on June 1, 1933, with allowances
ranging from 10.5 cents to $1.00. Effective December 12, 1935, it
was revised to provide the present increased allowances ranging from

50 cents to $3.52.

The only evidence offered by a respondent in support of the rule
was the testimony of the vice-president of Calmar. No brief was
filed by Weyerhaeuser. The term “respondent” will hereinafter
refer to Calmar. Respondent’s witness testified that the allowances
under the rule eliminate operating expense incurred in making
numerous shifts from port to port and between berths in a port dis-
trict in the loading and discharging of lumber. In 1985, vessels

1 American-Hawalian Steamship Company, Dollar Steamship Lines, Inc., Ltd., (Grace
Line) Panama Malil Steamship Company, Luckenbach Steamship Company, Inc., McCor-
mick Steamship Company, Panama Pacific Line (American Line Steamship Corporation—
The Atlantic Transport Company of West Virginia), (Arrow Line) Sudden & Christenson,
and Willlams Steamship Corporation.

1U0.8.M.C.
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of Calmar received lumber at 50 different berths and discharged it
at 23 separate berths. At 3 berths most frequently used, the average
loads received were 211 thousand, 221 thousand, and 265 thousand
board feet, respectively. The average loads discharged at 5 berths
most frequently used ranged from 208 thousand to 425 thousand
board feet.

Under the more liberal allowances established in December 1935,
the loadings increased and during the first 6 months of 1936 approxi-
mately 55 per cent of the shipments of lumber in volume qualified for
some allowance. And while in 1934 the average per shipment for
each berth of loading and discharging was 278 thousand board feet,
and in 1935, 323 thousand board feet, the average for the first 6
months of 1936 was 783 thousand board feet. Since December 1935
there have been at least 9 different concerns who have received allow-
ances ranging from 11 to 268 cents. Obviously these are not the
actual allowances on the lumber moving under the rule since the
minimum allowance is 50 cents.

The rule is further defended on the ground that it enables Calmar
more effectively to compete with chartered vessels and other lines
having lower minima for shifting vessels. According to respondent,
the rule also affords shippers a means of competing with lumber
shipped on chartered vessels without incurring the risks that attend
the chartering of ships. Respondent points out that the principle
underlying the rule is followed in making its less-than-carload rate
on lumber 50 cents higher than the carload rate; also, in the prac-
tice of adding varying arbitraries to the basic rate, depending upon
the length of the lumber, ranging from $1.00 on lengths over 42 feet,
to $9.00 for lengths over 90 feet.

Opposition to the rule was expressed by representatives of the West
Coast Lumbermen’s Association consisting of manufacturing, logging,
and wholesale lumber companies which represent approximately 80
per cent of the total production of lumber in the so-called Douglas
fir region in Oregon and Washington. A witness speaking for the
General Maritime Committee of the Association stated that the grant-
ing of berthing allowances interjects uncertainty as to transporta-
tion costs into the intercoastal rate structure, thus making the c. i. f.
market on the Atlantic coast unstable because of the variability in the
rates. He testified that quotations were made on business offered on
the basis of an assumed berthing allowance, and in many cases the
lumber sold at such quotations is not shipped under the assumed
berthing allowance, which has a bearish effect upon the Atlantic coast
market.

One of the smaller wholesale dealers testified that the rule operates
to the detriment of small shippers and confers-an undue advantage

1U.8.M.C.
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on large shippers. Some of the larger shippers operate storage yards
on the Atlantic seaboard and are thereby able to buy large quantities
for shipment and engage space considerably in advance of the date of
shipment. This the smaller shipper is unable to do because he buys
and sells firm in small quantities. This witness further criticized
the rule because it creates a secret rate known only to the carrier and
the shipper, therefore producing a competitive situation that is un-
fair to the shipper not using the rule.

A dealer who is one of the chief beneficiaries of the rule testified
that approximately 50 per cent of his shipments moved over respond-
ent’s line. The average allowance on lumber shipped by this dealer
under the rule was 87 cents, and on the total shipped over respondent’s
line the amount averaged 68 cents. He stated that lumber prices in
the eastern markets, which at times range from 50 cents to $1.00 below
normal c. i. f. prices, are set by shippers using chartered vessels and
lumber companies who own and operate their own steamships. In his
view the berth quantity allowances are the only means by which other
shippers can meet this competition.

The Intercoastal Lumber Distributors Association, a group of
wholesalers and manufacturers who distribute approximately 90
per cent of all west coast lumber shipped intercoastally to the At-
lantic coast, advocated an equal ocean freight rate on lumber for all
vessels in the trade, but took no position respecting the merits of
the rule.

The case turns primarily upon the question of whether the rule
is unjustly discriminatory or unduly preferential or prejudicial.
In other words, are shippers generally prepared to make shipments
in the proposed unit? Is it a recognized unit of quantity adapted
to the particular commerce? Are quantity rates of the type here
considered an integral part of the lumber rate structure? The
answer to these questions is found in the statement of respondent’s
witness, who admitted that reduced rates under the rule “could
not be applied to lumber carrying as a whole, because the bulk of
the lumber trade is still carried on by calling at many berths for
small quantities of lumber and discharging the lumber at many
berths on the Atlantic coast.” It is significant also that in 1936
only 9 shippers qualified for allowances under the rule. The load-
ings of Calmar during 1935 indicate rather clearly that the average
shipment of lumber is far short of the minimum required for a
berth allowance.

A further criticism of the rule is that it results in an undis-
closed rate to the shipper. United States v. Chicago & A. Ry. Co.,
148 Fed. 646. Knowledge of the details of shipments subject to
the rule is necessary to determine the actual rate charged. The dis-

1U.8. M. C.
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closure of such information, however, is unlawful under section 20
of the Shipping Act, 1916.

We find that Calmar Steamship Corporation’s Rule 24, and Wey-
erhaeuser Steamship Company’s Rule L-25 contravene the provi-
sions of section 14 of the Shipping Act, 1916, which forbids the
making of any unfair or unjustly discriminatory contract with any
shipper based on the volume of freight offered; are unduly and
unreasonably preferential or and advantageous to lumber shipped
under the said rules and the shippers thereof, and unduly and un-
reasonably prejudicial and disadvantageous to lumber moving over
the lines of respondents which is not shipped under the said rules,
and the shippers of such lumber in violation of section 16 of the
same Act; and are violative of section 2 of the Intercoastal Ship-
ping Act, 1933, in that they de not show definitely all the rates
and charges for or in connection with the transportation of east-
bound intercoastal lumber. These conclusions are predicated solely
upon the record before us.

Appropriate orders will be entered.

1U.8.M.C.



ORDERS

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 21st day of
May A. D. 1937

No. 418

In THE MATTER OF SERvICES, CHARGES, AND PrACTICES OF CARRIERS
ENcacep 1N THE EAsTBOUND TRANSPORTATION OF LUMBER AND RE-
LATED ARTICLES BY WaY oF THE PanaMa CanaL

This case, instituted under section 22 of the Shipping Act, 1916,
having, as to the issues involved herein, been duly heard, and full
investigation of the matters and things involved having been had,
and the Commission having, on the date hereof, made and filed a
report containing its conclusions and decision thereon, which said
report is hereby referred to and made a part hereof:

1t i3 ordered, That respondent Calmar Steamship Corporation be,
and it is hereby, notified and required to cancel Rule 24, Berth Quan-
tity Allowance, of its Tariff SB-I No. 7, and all. references to said
rule in said tariff now contained, on or before June 27, 1937, upon
notice to this Commission and to the general public by not less than
one day’s filing and posting in the form and manner prescribed in
section 2 of the Intercoastal Shipping Act, 1933.

No. 424

LiumBer BERTH QUANTITY ALLOWANCES

It appearing, That by order dated November 9, 1936, a hearing
was entered upon concerning the lawfulness of the rates, charges,
regulations, and practices stated in the schedules enumerated and
described in said order, and the operation of said schedules was
suspended until March 14, 1937;

1t further appearing, That the operation of said schedules has been
voluntarily deferred by respondent until May 31, 1937;



And it further appearing, That a full investigation of the matters
-and things involved has been had, and that this Commission, on the
date hereof, has made and filed a report containing its conclusions
and decision thereon, which said report is hereby referred to and
made a part hereof:

1t is ordered, That the respondent herein be, and it is hereby,
notified and required to cancel said schedules, on or before June 27,
1937, upon .notice to this Commission and to the general public by
not less than one day’s filing and posting in the form and manner
prescribed in section 2 of the Intercoastal Shipping Act, 1933, and
that this proceeding be discontinued.

By the Commission.
[sEAL] (Sgd.) W.C. Peer, Jr.,
Secretary.



UNITED STATES MARITIME COMMISSION

No. 202

Cororcrarr CorPORATION, L.
V.

AMERICAN-HawaniaN SteaMsHIP COMPANY ET AL
Bubmitted June 11, 1937. Decided August 25, 1937

Complaint alleging rates for intercoastal transportation of woolen, worsted,
and wood mohair mixed yarns from ports on the Atlantic coast to ports on
the Pacific coast, of the United States, are unreasonable, dismissed upon
motion of complainant and intervener.

A. D. Schaffer for complainant and intervener.
Joseph J. Geary for all respondents except Nelson Steamship Com-
pany and Isthmian Steamship Company.
James A. Russell for Nelson Steamship Company.
Harry S. Brown for members of Intercoastal Steamship Freight
Association.
Reporr oF THE CoMMISSION

By THE CoMMISSION : ’

Complainant corporation alleges, by complaint filed June 12, 1935,
as amended, that rates of $1.29 per 100 pounds, minimum 10,000
pounds, and $1.805 per 100 pounds, less carload, charged on inter-
coastal shipments of woolen, worsted, and wool mohair mixed yarns
from ports on the Atlantic coast to ports on the Pacific coast, in the
United States, were and are unreasonable. Jenkins-Wright Com-
pany intervened. Reasonable rates for the future and reparation are
sought. Rates will be stated in cents per 100 pounds.

1 Luckenbach Steamship Company, Inc., Williams Steamship Co., American Line Steam-
ship Corporation, Sudden & Christenson, Isthmian Steamship Company, McCormick Steam-
ship Company, Nelson Steamship Company, Dollar Steamship Lines, Inc., Ltd., Panama
Mail Steamship Company, Inc., Weyerhaeuser Steamship Co., Pacific-Atlantic Steamship
Co., and States Steamship Company.

1U.8.M.C. . 651
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A hearing was held beginning March 10, 1936, at which time com-
plainant showed that the rates on knit goods manufactured from
the above-mentioned yarns, and on cotton yarns, were lower than
rates on the yarns involved herein. There was in addition testimony
with respect to the transportation characteristics of the three com-
modities, At the termination of this hearing complainant requested
an adjourned hearing in order to enable it to secure further evidence.
The matter was again heard June 11, 1937. Prior to the latter hear-
ing defendants filed amendments to their tariff, changing the rates
on the above-mentioned commodities effective June 15, 1937. A tariff
check reveals that the rates in issue were increased to $1.85 carload,
same minimum, and $1.90 less carload. Increases were also made on
cotton yarns to 95 cents, any quantity, and on knit goods to $1.45,
any quantity, At the second hearing complainant and intervener
moved to disiiss the complaint, without submitting further evidence.
No objection was made to the motion.

The rate structure complained of has now been altered by the tariff
amendments referred to, and complainant and intervener have with-
drawn their request for reparation. Therefore a determination as
to the lawfulness of the assailed rates is unnecessary. An order will
be entered dismissing the complaint without prejudice to any other
regulatory proceeding upon complaint or otherwise involving the
same or related issues.

1U0.8.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 25th day of
August, A. D. 1937

No. 202

CoLorcraFT CORPORATION, LD,
.
AMEricAN-HAWAIIAN STeAMsHIP COMPANY ET AL.

This case being at issue upon complaint and answers filed with
the Department of Commerce of the United States, and having been
duly heard and submitted by the parties, and complainant and
intervener having filed a motion to dismiss said complaint, and no
objections having béen made thereto; and this Commission, pur-
suant to the authority vested in it by the Merchant Marine Act,
1936, having taken over the powers and functions theretofore exer-
cised by the said Department as the successor to the powers and
functions of the United States Shipping Board; and the Commission
having, on the date hereof, made and entered of record a report
stating its conclusions and decision thereon, which report is hereby
referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it
is hereby, dismissed without prejudice to any other regulatory pro-
ceeding upon complaint or otherwise involving the same or related
issues.

By the Commission. '

[sEAL] (Sgd.) W. C. Peer, Jr,,

Secretary.



UNITED STATES MARITIME COMMISSION

No. 429

Inranp WaTERwAYS CORPORATION
2.

INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION, ET AL

Sudmitted May 28, 1937. Decided August 25, 1937

Motion to dismiss granted. Proceeding discontinued.

7. Q. Ashburn, Jr., and W. G. Oliphant for complainant.

Harry C. Ames for intervener, The Mississippi Valley Barge
Line Company.

M. G. de Quevedo for defendants.

E. H. Thornton for intervener, New Orleans Joint Traffic Bureau.

Rerorr oF THE COMMISSION

By tHE CoMMISSION :

The complaint in this proceeding alleges that United States Mari-
time Commission Agreement No. 5630 is unduly and unreasonably
preferential and prejudicial in violation of Section 16 of the Ship-
ping Act, 1916, as amended, and unjust and unreasonable in viola-
tion of Section 18 thereof. We are requested to cancel the agree-
ment under Section 15 of the same act. The parties to the agree-
ment are members of the Intercoastal Steamship Freight Associa-
tion and the Gulf Intercoastal Conference, and are common carriers

1 American-Hawaiian Steamship Co., American Line Steamship Corporation and The
Atlantic Transport Co. of West Virginia (Panama Pacific Line), Calmar Steamship Cor-
poration, Dollar Steamship Lines, Inc., Ltd., Isthmian Steamship Company, Luckenbach
Steamship Company, Inc., McCormick Steamship Company, Pacific-Atlantic Steamship Co.
(Quaker Line), Panama Malil Steamship Co. (Grace Line), States Steamship Co. (Cali-
fornia-Kastern Line), Sudden & Christenson (Arrow Line), Weyerhaeuser Steamship Co.
(Pacific Coast Direct Line, Inc.), Gulf Intercoastal Conference, Gulf Pacific Line, Swayne
& Hoyt, Ltd. (Managing Owners), Gulf Pacific Mail Line, Ltd., Luckenbach Gulf Steam-
ship Company, Inc.

1U.8.M.C. 653
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by water operating between ports on the Atlantic and Gulf Coasts
of the United States, respectively, and ports on the Pacific Coast
of the United States. Petitions of intervention were filed on be-
half of The Mississippi Valley Barge Line Company and New
Orleans Joint Traffic Bureau, and were granted.

The agreement was approved January 9, 1937. By its terms it was
to continue in effect for a period of six months unless further extended
as provided therein. In accordance with this proviso, there was a
renewal for a period of one year beginning July 9, 1937.

Article 7 of the agreement reads as follows:

It is recognized, for the purpose of this agreement only, that the territory east
of an imaginary line from Michigan City, Indiana, diagonally southeast to Lo-
gensport, Indiana, thence south to Frankfort, Indiana, thence following the
line of the Chicago, Indianapolis, and Louisville Railroad to Indianapolis, thence
following the line of the Baltimore and Ohio Railroad to Cincinnati, shall be
deemed to be naturally tributary to the ports served by the members of the Inter-
coastal Steamship Freight Association (except that, as to Steel Sheets only,
Middletown, Ironton, and Postmouth, Ohio, and Ashland, Ky., shall be regarded
territory common to both groups of ports) and that territory west of such lines
shall be deemed to be naturally tributary to the ports served by the members of
the Gulf Intercoastal Conference, and that all points located on such line shall
be deemed territory naturally tributary to both groups of ports. It is further
recognized that traffic from or to the territory south and southeast of Cincinnati,
Ohio, shall flow through its natural port as established by the applicable rail
rate structure to and from the ports.

The agreement further provides that the members shall publish,
wherever practicable, the same port-to-port rates on all commodities.
Other articles of the agreement provide for a cooperative working
arrangement whereby rates may be established to insure the rate har-
mony sought by the agreement.

At the hearing the parties entered into a stipulation regarding the
interpretation to be placed upon the agreement by them, stating, (1)
that there should be a parity of rates, wherever practicable, as between
Gulf and Atlantic ports, and that there should be no adjustment of
defendants’ port-to-port rates which would disturb the flow of mer-
chandise through the cheapest gateway considering the rail rates, or
the rail-barge or barge rates from and to Gulf ports, so long as the
latter rates are maintained on the customary relation to correspond-
ing all-rail rates; (2) Gulf lines may establish rail-barge-ocean or
barge-ocean rates necessary to meet transcontinental rail competition
when there is a bona fide movement to or from the territory natu-
rally tributary to Gulf ports, notwithstanding such rates might inci- -
dentally draw tonnage from a territory declared to be naturally
tributary to Atlantic ports; (8) the inland water carriers here con-
cerned should be invited to conferences regarding future agreements

1U.S.M.C.
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respecting the division of territory as between Atlantic and Gulf
ports; and (4) that in the event any differential relation to rail rates
in the affected territory is to be changed by the inland water carriers,
defendants should be invited to comment upon the propriety of such
changes. :

Upon the submission of this stipulation, complainants moved to
dismiss the complaint. The motion to dismiss is granted without
prejudice to any other regulatory proceeding upon complaint or other-
wise involving the same or related issues. An appropriate order will
be entered.

1U.8.M.C.



ORbpER

At a Session of the UNITED STATES MARITIME COMMIS-

SION, held at its office in Washington, D. C., on the 25th day of
August, A. D. 1937

No. 429

INLAND WATERWAYS CORPORATION
V.
INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION ET AL.

This case being at issue upon complaint on file, and having been
set down for hearing, at which time complainant filed a motion to
dismiss said complaint, and the Commission, on the date hereof,
having made and entered of record a report stating its conclusions
and decision thereon, which report is hereby referred to and made a
part hereof;

It i3 ordered, That the motion be, and it is hereby, granted without
prejudice to any other regulatory proceeding upon complaint or
otherwise involving the same or related issues, and that this proceed-
ing be, and it is hereby, discontinued.

By the Commission.

[sEaL] (Sgd.) W. C. Peer, Jr.,
Secretary.
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No. 440

ErrecTive Date RuLe—INTERCOASTAL LUuMBER Rate CHANGES

Bubmitted August 19, 1937. Decided September 13, 1937

Schedules proposing changes in effective date rules in connection with east-
bound intercoastal lumber rates found unduly prejudicial, but without
prejudice to the flling of new schedules in conformity with the views
expressed herein. Suspended schedules ordered canceled and proceeding
discontinued.

M. G. de Quevedo, Russell T. Mount, and Thomas F. Lynch for

respondents.
William C. McCulloch and K. C. Batchelder for protestant.

H.J. Wagner and R. T. Titus for other interested parties.
Reporr or THE ComMIssioN

By tHE CoMMISSION :

Exceptions to the examiner’s proposed report were filed by protes-
tant and respondents rephed Our findings are substantially those
recommended by the examiner.

By schedules® filed to become effective May 10, 1937, respondents 2
propose to change their effective date rule in connection with east-

1 Alternate Agent Wells' United States Intercoastal Tariff, Twelfth Amended Page No.
116 of SB-I No. 7. .

Calmer Steamship Corporation’s First Amended Page No. 8 of SB-I No. 7.

2 Alameda Transportation Co. Inc.,, American-Hawalian Steamship Company, America
Transportation Co. Inc. (Arrow Line), Sudden & Christenson, Babbidge & Holt, Inc., Bay
Cities Transportation Company, The Border Line Transportation Company, The California
Transportation Company, Calmar Steamship Corporation, Chamberlin Steamship Co., Ltd.,
Christenson-Hammond Line, Crowley Launch & Tugboat Co., Dollar Steamship Lines Ine.,
Ltd., Erikson Navigation Company, Freighters Inc., (Grace Line) Panama Mail Steamship
Company, The Harkins Transportation Company, Haviside Company, Istbmian Steamship
Company, A. B. Johnson Lumber Company, Jones Towhoat Company, Luckenbach Gulf
Steamship Company, Inc.,, Luckenbach Steamship Company, Inc., McCormick Steamship
Company, Murine Service Corporation, Northland Transportation Company, Pacific Steam-
ship Lines, Ltd. (The Admiral Line), American Line Steamship Corporation and The
Atlantic 1ransport Company of West Virginia (Panama Pacific Line), Puget Sound
Freight Lines, Puget Sound Navigation Company, (Quaker Line) Pacific-Atlantic Steam-
ship Co., Richmond Navigation & Improvement Co., Roamer Tug & Lighterage Company,
Sucramento & San Joaquin River Lines, Inc., Schafer Bros. Steamship Line, Shaver
Forwarding Company, Skagit River Navigation & Trading Company, States Steamship
Company (Californla-Eastern Line), Sudden & Christenson, and Weyerhauser Steamship
Company.

acr 1U.8.M.C.
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bound intercoastal lumber rates. Upon protest filed on behalf of
West Coast Lumbermen’s Association, the operation of the proposed
schedules was suspended until September 10, 1937, and voluntarily
postponed until October 10, 1937.

Typical ports where west coast lumber is loaded are Bellingham,
Everett, Seattle, Tacoma, and Olympia, Wash., on Puget Sound;
Aberdeen, Wash., in Grays Harbor; Raymond, Wash., on Willapa
Bay; and Longview, Wash., and Astoria and Portland, Ore., on
Columbia River. In the Puget Sound area the distances between the
ports named range from 25 to 127 nautical miles. From Olympia to
Grays Harbor and Portland it is 282 and 405 miles respectively; and
from Seattle to Portland it is 356 miles. Vessels may, on a single
voyage, load on Columbia River, then Puget Sound and sometimes
shift back to Columbia River.

The time consumed in loading a full cargo of lumber varies, de-
pending upon the quantity loaded and the method of operation em-
ployed. Loading line-ups of record indicate that a vessel may be
scheduled for loading both in Puget Sound and. Columbia River on
itineraries ranging from 6.to 15 days. - Testimony as to actual time
required for loading indicates a range from 13 to 21 days.

The proposed rule as published by Alternate Agent Wells, which
is substantially the same as the proposed Calmar rule, reads as
follows:

This rate applies on all cargo loaded on board the intercoastal vessel on and
after the daté on which this rate becomes effective.

Under this rule the applicable rate is that in effect when the cargo
is loaded on the vessel.

The present Wells rule reads:

This rate will also apply on such cargo booked and confirmed in writing to be
loaded on steamers scheduled to commence loading during this period, but if by
reason of force majeure to steamer such loading is prevented, this rate will
apply at the time cargo is actually loaded.

The applicable rate, according to this rule, is the rate in force
when the cargo is booked in the manner specified.

The present Calmar rule reads:

The rate to apply will be the raie in effect upon the date on which cargo is
delivered to the dock for, or is delivered alongside vessel by floating equipment
for, or rail carrier’'s arrival notice is received covering cargo moving to the dock
by rail for, or the date on ‘which cargo held on dock is released by shipper,
owner, or consignee for, intercoastal shipment on the next available vessel.

This rule contemplates that the applicable rate shall be that in
effect when delivery is made by the shipper.

Respondents contend that the present rules are too liberal in ex-
tending the applicability of a rate after the date on which it would

10.8.M.C.



658 UNITED STATES MARITIME COMMISSION

otherwise be superseded by a new rate. For instance, the rate on
eastbound intercoastal lumber was increased on November 1, 1936,
from $12.50 to $13.00 per 1,000 net board feet. Due to strike condi-
tions respondents’ ships were idle in November and December 1936,
and January 1937, and as a consequence, 30,922,000 feet of lumber
which, prior to November 1, had been booked under the Wells rule
or delivered under the Calmar rule at the $12.50 rate, was shipped at
that rate during February 1937. Similarly, 33,878,000 feet were
shipped after April 15, 1937, at the $13.00 rate notwithstanding the
rate was increased to $14.00 on that date. The proposed rule mak-
ing applicable the rate in effect on date of loading would have in-
sured to respondents the benefit of the above-mentioned increases.
Respondents desire to discard the old rules for the further reason
that they obligate the carrier to apply a given rate before the cargo
comes completely under their control. Many of the docks at which
west coast lumber is loaded are privately owned mill docks. Accord-
Ing to their testimony, respondents do not maintain receiving clerks
or watchmen at these docks and must therefore take constructive
delivery and rely upon the shipper’s word to determine the date of
delivery and the quantity delivered. Under the proposed rule the
rate does not attach until actual possession on board is secured.
Respondents admit that the Wells rule is ambiguous, pointing out
the vagueness of the word “also”, and the expression “during this
period”, and particularly the unsettled meaning of the term “force
majeure.” Tariff rules which are indefinite and ambiguous are un-
lawful under Section 2 of the Intercoastal Shipping Act, 1933.
Protestant’s primary objection to the proposed rule is based upon
the contention that its application would create marketing uncer-
tainty and perhaps cause a diversion of business to other competing
species of lumber. Lumber is customarily sold from 30 to 45 days
in advance of shipment when the market is quiet, and from 45 to 60
days in advance when it is active. Bookings are made from one
to 90 days in advance of contemplated date of loading. The pre-
vailing freight rate is a part of the c. i. f. price. It is testified that
in no case is the seller safe in making a sale unless he has the steamer
space definitely protected at a given rate, since in the lumber industry
changes in rates are for the account of the seller. Under the present
‘Wells rule and the rule * suggested by protestant, a shipper can con-
tract for space at a fixed rate on a scheduled vessel; and under the
present Calmar rule he is reasonably certain of obtaining the pre-
vailing rate by effecting timely delivery of his cargo. In short, the
shipper may safely take for granted the amount of the rate that

& All rate changes become effective on the published scheduled arrival date of vessel at
first loading port in the Oregon and Washington range on and after the published effective
date.
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enters into his selling price. But the reverse would be true under
the proposed rule: the carrier would determine the rate when it
elected to load the cargo. This factor of uncertainty, coupled with
the possibility of resulting discrimination as between shippers by
virtue of the carrier’s option as to the order in which it may load
shipments, would, according to protestants, interfere with the orderly
marketing of lumber.

Protestant also contends that the rule established on lumber should
not be less favorable than that accorded other cargo. Agent Wells’
and Shepard Steamship Company’s tariffs provide that on eastbound
cargo, except lumber, rate changes become effective on vessels sched-
uled to sail from loading port on or after the effective date. Prot-
estant’s rule closely follows this provision and therefore takes no
account of carriers’ problems in accepting delivery of lumber and of
maintaining their schedules. On all cargo westbound the above-
mentioned tariffs, and those of Gulf intercoastal lines as to all cargo
in both directions, publish a rule providing that rate changes will
be governed by date of dock receipt or tender of delivery by rail
carrier for clearance on the next vessel. Calmar’s present rule on
lumber also applies on all cargo both eastbound and westbound.
The record indicates that respondents maintain a receiving clerk
at terminals where general cargo is loaded. Presumably these are
not private terminals. But some of this cargo such as canned goods,
flour, and grain, which moves eastbound in heavy volume, is loaded
at private docks. The record is silent as to how these shipments are
received.

In rail transportation the date a car is delivered for transportation
determines the rate to be charged. Since delays in securing equip-
ment for rail carriage are negligible as compared with those en-
countered in water transportation, there is no necessity for an effec-
tive date rule in connection with rail rates.

It is generally conceded that many difficulties attend the formu-
lation of a satisfactory effective date rule on lumber. To be reason-
able the rule should, as far as possible, meet the commercial neces-
sities of the shipper as well as recognize the operating problems of
the carrier, but neither should be controlling. The shipper has cer-
tain contractual rights against the carrier for its failure or delay
in the performance of the booking agreement. Also, save in excep-
tional instances he receives thirty days’ statutory notice of rate
changes during which time he may invoke the Commission’s power
of suspension. It is believed that if the shipper were given thirty
days’ additional notice he would be in position to protect himself

in the matter of engaging cargo space.
1U.8.M.C.
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The possibility of discriminatory application of the proposed rule
would be largely removed if it were revised so as to provide that all
lumber cargo transported on the same vessel would secure the same
rate if the vessel begins loading lumber during the effective period
of a given rate. The rule so revised would read as follows:

This rate applies on all lumber cargo loaded on any vessel which begins -
loading lumber during the effective period of this rate.

Such a rule would definitely cut off the applicability of a rate at
date of change except in those instances where discrimination results.
As to substantially all of the traffic affected, it would afford a definite
and practical method for determining when delivery to the carrier
is made. Furthermore, the suggested rule would accomplish most of
what seems to be respondents’ chief objective: freedom from the ob-
ligation to transport large quantities of cargo at rates which have
expired before the cargo is loaded.

We find that the suspended schedules are unduly prejudicial. An
order will be entered reqiiiring their cancellation and discontinuing
this proceeding, without prejudice to the filing of new schedules in

conformity with the views expressed herein.
10. 8. M C



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 18th day of
September A. D. 1937

No. 440

Erreortve Date RurLe—INTERCOASTAL LuMBER RATE CHANGES

It appearing, That by order dated May 6, 19387, the Commission
entered upon a hearing concerning the lawfulness of the regulations
and practices stated in the schedules enumerated and described in
said order, and suspended the operation of said schedules until
September 10, 1937;

It further appearing, That the operation of said schedules has
been voluntarily postponed by respondents until October 10, 1937 ;

It further appearing, That a full investigation of the matters and
things involved has been had, and that said Commission, on the date
hereof, has made and filed a report containing its conclusions and
decision thereon, which said report is hereby referred to and made a
part hereof;

It s ordered, That the respondents herein be, and they are hereby,
notified and required to cancel said schedules, on or before October
10, 1937, upon notice to this Commission and to the general public by
not less than one day’s filing and posting in the manner prescribed in
section 2 of the Intercoastal Sh1pp1ng Act, 1933, and that this pro-
ceeding be discontinued.

By the Commission.

[sEAL] (Sgd.) W. C. Peer, Jr,

Secretary.
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No. 106

Harpor CommissioNn oF THE CiTy oF -SaN DIEGO ET AL.
.

AmericAN Mam Ling, Lop., ET AL.
Submitted August 27, 1936. Decided September 23, 1937

Rates on cotton and other cargo from San Diego, Calif., higher by an arbitrary
of $2.50 per ton than rates from Los Angeles Harbor, Calif., on like freight
to destinations in the Orient found unduly prejudicial but not otherwise
unlawful. Undue prejudice ordered removed, and nonprejudicial basis of
rates prescribed for the future.

C. F. Reynolds, Charles H. Forward, H. B. Daniel, and J. W.

Brennan for complainants.

H. J. Bischoff for Coast Truck Line, intervener.
H. R. Kelly and J. Arthur Olson for defendants.

ReporT OF THE COMMISSION

By e CoMMIsSION :

Exceptions were filed by complainants to the report proposed by
the examiner. QOur conclusions differ from those recommended by
the examiner.

Complainants are the Harbor Commission of The City of San
Diego, Calif., the San Diego Chamber of Commerce, Ltd., and va-
rious manufacturers and shippers in or near San Diego. They
allege by complaint filed June 27, 1933, as amended, that rates main-
tained by defendants on cotton and other general cargo from San
Diego higher by an arbitrary rate of $2.50 per ton than rates from
Los Angeles Harbor, Calif., hereindfter called Los Angeles, and
other Pacific coast ports, on like freight to Japan, Korea, Formosa,
Manchuria, China, Hongkong, Indo-China, Siam, Straits Settle-
ments, India, the East Indies, and the Philippine and Hawaiian

1U.8. M. C. 661
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Islands, hereinafter called the Orient, are unfair, unjustly diserimi-
natory, unduly prejudicial, and unreasonable in violation of sections
15, 16, 17, and 18 of the Shipping Act, 1916. The same allegations
are made with respect to defendants’ charges for loading and un-
loading of cars and for handling service in connection with deliveries
to or from trucks, barges, or vessels at .San Diego. Since the hear-
ing, held in September 1933, handling charges have been made uni-
form on cargo from all Cahfomla ports, and the complaint as to
such charges will not be considered further. ‘Defendants’ rules, regu-
lations, and practices are likewise assailed. Lawful rates, charges.
rules, regulations, and practices for the future are sought. Coast
Truck Line, a motor carrier operating between San Diego and points
in California and Arizona, intervened in support of the complaint.
Inasmuch as this case was not submitted until three years after
the hearing, the parties were requested to express their attitude
toward the desirability of a further hearing for the purpose of
bringing the record down to date. In reply they indicated their
willingness to stand on the record as made. -

Defendants are-thirteen common carriers by water® which com-
prised, at time of the hearing, the membership of Pacific Westbound
Conference, hereinafter called the Conference, and which are engaged
in the transpacific trade between North America and certain ports
in the Orient; the “K” Line (Kawasaki Kisen Kaisha), Bank Line,
Ltd., Barber Steamship Lines, Inc., and Prince Line, Ltd., carriers
engaged in the Oriental trade; and Los Angeles Steamship Com-
pany, McCormick Steamship Company, Pacific Steamship Lines,
Ltd., and San Diego-San Francisco Steamship Company, carriers
serving San Diego in the coastwise trade at time of hearing.

The port of San Diego, situated about 92 nautical miles south of
Los Angeles, has a natural, land-locked, deep-water harbor. It is
equipped with modern piers, warehouses, and other port facilities,
accommodates deep-water vessels, and has ample room for industrial
expansion and port development. The population of San Diego in
1930 was 147,995 and of San Diego county, 209,659. San Diego
is served by the Atchison, Topeka & Santa Fe railroad, and by the
San Diego and Arizona Eastern Railway Company, part of Southern

1 American Mail Line, Ltd.; The China Mutual Steam Navigation Company, Ltd., and
The Ocean Steam Ship Company, Ltd. (Blue Funnel Line) ; Canadian Pacific Steamships,
Ltd.; Dollar Steamship Lines Inc.,, Ltd.; General Steamship Corporation, Ltd.; Kerr
Steamship Company, Inc.; Klaveness Line (A. F. Klaveness & Company, A/S); Nippon
Yusen Kabushiki Kaisha (Nippon Yusen Kaisha) ; Oceanic & Orlental Navigation Com-
pany; Osaka Shosen Kabushiki Kaisha (Osaka Shosen Kaisha); Pacific-Java-Bengal
Line (N. V. Stoomvaart Maatschappij and N. V., Rotterdamsche L'oyd) ; States Steamshlp
Company.; and Tacoma Orlental Steamship Company. These conference lines serve Japan,
Korea, Formosa, Manchuria, China, Hongkong, Indo-China and the Philippine Islands.

1U.8.M.C.
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Pacific lines. Modern highways run from San Diego into the
interior, including the I'mperial Valley.

The Conference requires a two-thirds vote to determiné the rates
to be observed by its member lines. According to the record, non-
conference defendants observe conference rates under approved
agreements. The Conference designated San Francisco and Los
Angeles, Calif., Portland and Astoria, Ore., Seattle and Tacoma,
-Wash., and Vancouver and Victoria, B. C., as “terminal ports” at
which members would call for cargo, and “terminal rates” were
established from those ports to certain ports in the Orient. The
same rate applies from terminal ports whether cargo moves direct or
1s transshipped from one to another such port before the transpacific
movement begins.

Effective October 27, 1931, the Conference established a rate from
San Diego reflecting an. arbitrary of $2.50 per ton over the terminal
rate, to apply on all commodities except gypsum rock, whether
loaded direct or transshipped. Vessels were permitted to call ai
San Diego for a minimum quantity of 500 tons of gypsum rock. On
June 16, 1933, the arbitrary was removed from scrap steel in 500-ton
quantities. Effective October 30, 1933, the arbitrary of $2.50 per
ton was made effective on all commodities except cargo moving
under “open” rates. From other non-terminal ports rates are made
by adding the coastwise rates to the terminal rates. Where a ves-
sel loads at a dock within a terminal port other than a declared
terminal dock, an extra charge of $1.50 per ton is made in certain
cases. :

At present the arbitrary applies on cargo from San Diego except
gypsum rock, minimum weight 500 tons, and articles taking the
open rate basis, such as scrap iron and steel. Generally the same
minimum weight requirements apply as from terminal ports.

Inasmuch as no substantial evidence was offered on the issue of
reasonableness, the primary question presented is whether the $2.50
arbitrary and defendants’ rules, regulations, and practices in respect
thereto, constitute undue prejudice or unjust discrimination against
San Diego and undue preference of the terminal ports. Specifically,
San Diego seeks rate equality with the terminal ports, both as to
direct call and transshipment service to the Orient, but it does not
object to a minimum of 500 tons, and does not ask for service unless
there is sufficient cargo to yield a fair revenue. Defendants con-
tend that the small volume of tonnage originating at San Diego does
not " warrant rate equality with terminal ports, that low volume
increases the cost per ton for service therefrom, and that the arbi-
trary is necessary to maintain the rate structure.

1U.8. M. C.
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The evidence submitted by complainants consists largely of a
showing of estimated volume of scrap iron and steel, canned fish,
manufactured articles, cotton, and other products of agriculture;
which would originate at or be handled through San Diego if the

_arbitrary were removed; and a showing of the competitive relation
between complainants and shippers at Los Angeles and other
terminal ports.

Cotton exported from San Diego to Japan during the period June
30, 1929, to June 30, 1932, amounted to 9,516 bales, or 2,379 tons, and
from San Diego to Europe and Mexico, 77,492 bales. None of the
cotton exported to the Orient was subject to the arbitrary since most
of it moved on non-conference vessels; and the Conference waived
the arbitrary on the remainder which moved via a Conference vessel.
During the same period cotton exported from Los Angeles to the
Orient ranged in volume from 99,037 bales in 1929 to 182.272 bales in
1932. Only 4,084 bales were shipped from Los Angeles to the Orient
in 1926.

One complainant testified to having acquired a vast acreage of land
in Lower California, Mexico, which he estimated would produce,
when developed, 100 thousand bales of cotton for movement through
‘San Diego. A cotton buyer and exporter located at Phoenix, Ariz.,
who handles between 18 thousand and 20 thousand bales a year, 60
per cent of which goes to the Orient, stated he would like to have
the opportunity to ship through San Diego with the arbitrary re-
moved. It is an overnight haul from Phoenix to San Diego, and
rail rates to San Diego and Los Angeles are the same. This witness
represents Japan Cotton Company, Dallas, Tex., and testified that in
'one instance negotiations were started to move a quantity of cotton
from Dallas to the Orient through San Diego, but that, whem it was
found the arbitrary would apply, such negotiations were dropped.
The American Cotton Cooperative Association, Bakersfield, Calif.,
ships about 80 percent of its cotton to the Orient through Los Angeles,
Oakland, and San Francisco. It takes the position that there should
be more than one open port in southern California and calls attention
to the fact that warehousing costs at San Diego are lower than those
at Los Angeles. Other cotton growers and shippers represemnting
interests in California, Arizona, and Mexico testified to the same
effect.

The traffic manager of the Arizona Eastern stated that if the arbi-
trary were removed the railroad would solicit cottont for export to
the Orient in lots ranging from 50 to 200 tons per month from
points on its line. It can deliver ¢otton from Yuma, Ariz., at San
Diego in 9 hours, whereas it takes 24 hours to deliver at Los Angeles

from that poinu.
1U.8..C.
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The record is clear that cotton cannot move from San Diego to the
Orient at a rate of $2.50 per ton more than the Los Angeles rate.
The arbitrary amounts to 60 or 62 cents pér bale, Whereas, at the
time of hearing, cotton shippers considered 50 cents per bale as a fair
margin of profit. Undoubtedly, if adequate service were maintained,
much of the cotton now moving to the Orient from Los Angeles
would move through San Diego if the two ports were on an ocean
rate parity.

Various complainants and witnesses exporting scrap metals, old
rubber, newspapers, and junk point to the growing demand for such
articles in Japan and state that while San Diego can originate sub-
stantial quantities, they are obliged to ship. these materials, with the
exception of scrap iron, through other ports. Due to the low value
of these articles and intensive competition in the trade, quantities in
and near San Diego fail to move at all since shippers are unable to
absorb the transportation cost to Los Angeles. The ocean rate on
scrap iron from terminal ports to Yokohama, at time of hearing, was
$2.50 per ton. Competitors at Los Angeles are able to ship to the
Orient at that rate without any minimum weight requirement. These
witnesses stress the fact that although a conference vessel may be
loading scrap iron at San Diego, it will not accept other scrap ma-
terial without charging the arbitrary applicable on those articles.
Dealers testified that they could ship 500 to 1,000 tons of scrap and
500 bales of newspapers per month from San Diego to the Orient if
the arbitrary were removed. They stated that by mixing scrap
metals, newspapers, and old rubber, they could easily comply with a
minimum weight of 500 tons. These witnesses were apparently un-
aware of the fact that, since August 30, 1933, minimum weight restric-
tions have been removed from shipments of scrap iron and steel.

The Western Salt Company, located about 10 miles from San Diego,
producing between 35 thousand and 40 thousand tons of coarse salt
pér year, cannot sell to Japan in competition with San Francisco
shippers. ‘A representative of that firm asserts that it has 10 thou-
sand tons of salt for export yearly, which when marketed would
move through San Diego if the arbitrary were removed. The presi-
dent of complainant Ingle Manufacturing Compariy, located at San
Diego, exporting ranges, furnaces, hot water heaters, ventilating and
kitchen equipment to the Hawaiian and Philippine Islands, China,
and other world ports, states that he'is obliged to ship through Los
Angeles and San Francisco in competition with exporters located
there and at Seattle, and that he must absorb the arbitrary or pay the
coastwise freight of 45 cents per 100 pounds to Los Angeles. He
testified that his company would ship through San Diego if a fort- -
nightly service were provided. This concern exported about 1,000

1U.8.M.C.
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tons the year prior to hearing, about 80 percent of which went to the
Orient.

The Southwest Onyx & Marble Company, a complainant located at,
San Diego, quarries onyx in Mexico, transports it to San Diego by its
own motor ships, and prepares the stone for sale in block and slab
form. This complainant has shipped to Kobe and Yokohama, Japan,
and is seeking a greater market there and in China. Its witness testi-
fied that, due to competition of European marble and the arbitrary, it
is at a disadvantage in the Oriental market.

The Citrus Soap Company, a San Diego firm manufacturing soap,
washing powder, and crude glycerine, was, at the time of the hearing,
preparing to market its products in the Orient, particularly in the
Hawaiian Islands, Its competitors are the Los Angeles Soap Com-
pany, the Procter & Gamble plant at Long Beach, and the Colgate-
Palmolive Peet Company, Berkeley, Calif., which sells large quan-
tities of soap in the Hawaiian Islands. Citrus Soap Company urges
that a fair competitive relation requires that San Diego enjoy rate
parity with the other ports.

Complainant Marine Products Company, of San Diego, sell about
100 tons of canned sea food per month to exporters for shipment to |
the Orient. Due to the arbitrary this company is obliged to truck
its products to Los Angeles for shipment abroad. Other San Diego
packers and canners of fish testify they are unable to compete with
San Francisco and Los Angeles shippers to the Orient because of
the difference in freight charges. One such company, Westgate Sea
Products Company, gave up its sardine business as a result of that
competition, but would attempt to re-enter the Oriental market if
the freight charges were equalized. There are large canneries at Los
Angeles packing tuna, sardines, and mackerel.

The Standard Sanitary Manufacturing Company, of Campo, San
Diego County, Calif., is compelled to move shipments of filter rock
to the Hawaiian Islands through Los Angeles. Its witness testified
that while there are other demands in the Orient for its products,
sales are turned down because of its inability to meet European
prices, which average about $3.50 per ton less in the Orient. The
rate charged by Los Angeles Steamship Company on filter rock from
San Diego to Los Angeles is $2.00 per ton. Movement of feldspar
from San Diego direct to the Orient is prohibited by the arbitrary,
and the freight to terminal ports for shipment beyond is too high for
the shipper to absorb. The potential market for feldspar in Japan is
estimated to be 2,000 tons per year. This witness testified that the
Standard Sanitary Company could secure one-third of this business
if San Diego were on a parity with other Pacific coast ports. A San
Diego candy manufacturer, shipping about 5 tons of candy per week

1U.8.M.C.
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to the Hawaiian Islands in competition with Los Angeles and San
Francisco shlppers, pays 15 cents per 100 pounds freight to Los
Angeles for export in addition to the ocean rate from Los Angeles.

A county agricultural commissioner, representing San Diego
County, stated there are about 118 thousand acres now developed for
production of grain, hay, lima beans, and other farm produce.
There are about 50 thousand acres yet undeveloped, but productive
acreage is increasing 2 thousand acres per year. In addition to the
agricultural possibilities of San Diego County, minerals, consisting
of limestone, gypsum, feldspar, silica, bentonite, and granite, are
deposited there. Witnesses from the Imperial Valley point to the
agricultural production of that territory and stress the fact that San
Diego is the natural guteway for export from that region since it
has a mileage advantage over Los Angeles, and the highways to San
Diego do not encounter the heavy grades and curves met on the
Los Angeles route. In addition to cotton and other products of the
soil, the Imperial Valley produces butter, cream, powdered milk,
honey, and hides.

Intervener, Coast Truck Line, operates 100 trucks and trailers be-
tween points in California and Arizona. It operates regular service
between San Diego, Imperial Valley points, and Yuma, Ariz. Its
witness compares the distance by highway from Imperial Valley to
San Diego and Los Angeles. For example, the distance from EI
Centro to San Diego is 121.5 miles, while it is 220.5 miles, E]1 Centro
to Los Angeles city, which is about 25 miles from Los Angeles Har-
bor. It stated that if the arbitrary were removed it could haul cot-
ton from Imperial Valley to San Diego for export to- the Orient.
Cotton from Imperial Valley now moves through Los Angeles.

Defendants’ witnesses assert that if general cargo were available
at San Diego in sufficient volume to warrant calling for it, they
would be willing to pick it up and observe terminal rates to the
Orient. The secretary of the Conference stated that 500 tons of
cargo is regarded as sufficient to warrant shifting of vessels for it.
Defendants take the position that complainants’ testimony showing
prospective tonnage available at San Diego is speculative and that
they cannot be expected to grant terminal rates from that port based
upon predictions of future cargo which may or may not materialize.
The secretary of the Conference also testified that it is the policy of
the Conference to recognize only one port for a given area, but ad-
mits that Seattle, Tacoma, Portland, and Astoria are in the same
region, are competitive, and that each en]oys the terminal rate.
Although defendants maiitain that they view the rivalry of the
ports of Los Angeles and San Diego from an impartial point of
view, their testimony reflects a strong desire to compel cargo to move

1U.8.M.C.
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through Los Angeles. For example, they testify that if 1,500 tons
of cotton were available at Phoenix for movement through San
Diego they would not call at San Diego for that cargo because the
shipper could deliver the cotton at Los Angeles at no greater expense
than at San Diego.

Defendants support the arbitrary as necessary to cover the added
transportation costs of placing vessels in San Diego. However,
facts presented in support of this contention are meager and frag-
mentary. No cost studies worthy of serious consideration are of
record. The only evidence showing greater costs at San Diego
than at Los Angeles is a statement. that one company furnishing
stevedore and longshoremen services pays labor 10 cents per hour
more than the Los Angeles scale. However, the record shows that
the stevedore rates paid at Los Angeles vary according to the terms
of separate contracts with individual steamship lines. The cost of
opening hatches, rigging booms, handling lines, and making ships
fast are. not shown to be greater at San Diego than at any other
port. It is testified that loading at San Diego as the first port of
loading requires more shifting of cargo than loading at Los
Angeles as the first port of call because of the small volume offered
at San Diego compared to that taken at Los Angeles. The fact
that vessels must deviate from their course to reach San Diego is
also advanced as a cost factor. Defendants overlook the fact that
all these considerations apply with equal force to such a port as
Astoria, for example. A shipper at Astoria may, under the Con-
ferencé rules, ship cargo in any quantity lots out of Los Angeles at
_ the terminal rate without paying additional freight charges for the
coastwise transportation from Astoria to Los Angeles.

Defendants’ testimony to the effect that the arbitrary is necessary
to maintain the rate structure is not supported by facts. It is not
shown how rates from terminal ports would be affected by placing
San Diego rates on the same basis.

Defendants rely upon Ewerett Chamber of Commerce v. Lucken-
bach 8. 8. Co..,1U. 8. S. B. 149, wherein the United States Shipping
Board found that arbitraries, applicablé on intercoastal cargo to
Everett and Bellingham, Wash., over the rates to Seattle and Tacoma
did not constitute undue disadvantage in violation of section 16 of
the Shipping Act, 1916. The arbitraries there considered were found
not to influence the volume of tonnage to the four ports under con-
sideration, and there was no evidence of injury to complainants.

The evidence of record shows that transportation conditions and
circumstances at San Diego on traffic to the Orient are not substan-
tially different from those at Los Angeles; that complainants at San
Diego are charged higher rates to the Orient than the rates on like

1U.8'M.C.
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traffic accorded competitors at Los Angeles; that competition is so
keen that various complainants find themselves deprived of sales at
points in the Orient to which their competitors can ship at the lower
rates; that defendants are a common source of the discrimination,
eﬁ'ectlvely participating in and controlling rates from San Diego
as well as Los Angeles; and that the arbitrary is not warranted. In
the light of these facts the conclusion is inescapable that the rates
assailed are unduly prejudicial in violation of the statute.

With respect to the element of low volume of tonnage available at
San Diego, relied upon strongly by defendants, it would appear that
the presence of the arbitrary has been an influential factor in dis-
couraging the flow of traffic therefrom, and that the establishment
of a minimum of 500 tons applicable to San Diego cargo would as-
sure sufficient volume to warrant the removal of the arbitrary.
Detendants acknowledge that 500 tons is a reasonable quantity for
which to shift a vessel, and complainants have no objection to the
observance of that minimum. However, such a minimum should be
based on the volume of all cargo offered. It should not be restricted
to apply to one shipper or to one item of cargo.

Upon this record we find that the ocean rates assailed and de-
fendants’ rules, regulations, and practices with respect thereto were,
are, and for the future will be, unduly prejudicial to complainants
and unduly preferential of their competitors to the extent that they
were, are, and for the future may be, less favorable to San Diego
than to Los Angeles, subject to the proviso that observarce of termi-
nal rates from San Diego may be conditioned upon cargo offerings
at that port in direct call service of not less than 500 tons in the
aggregate. An order requiring the removal of the undue prejudice
will be entered. .

We further find that the rates assailed and defendants’ rules, regu-
lations, and practices with respect thereto, are not shown to be other-
wise unlawful.

1U.8.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
S1ON, held at its office in Washington, D. C., on the 23rd day of
September, A. D. 1987

No. 106
Hareor ComprissioN oF THE CITY oF SaN DIEGO ET AL.
».

AMERICAN MaiL LiNg, Lrp.; Tue CHINA MuTtuaL SteEaM NAVIGATION
Company, L., anp THE OceaN Steay Smir CompaNy (BLUE
Funner Line); CanapiaN Pacrric SteamsHips, Lrp.; DoLrar
SteamsHIP Lines, INc., Ltp.; GENERAL STEAMSHIP CORPORATION,
Lrp.; Kerr Steamsuir CompaNy, Inc.; Kuaveness LiNe (A. F.
Kravexess & CompaNy, A/S); NirroN Yusen Kapusaikr Kaisua
(N1pPOoN YuUseN KarsHa) ; OceaNic & OrieNTaL Navigation Com-
PANY; Osaka SHosEN KanusHirir Karsma (Ossxa SHosEN Kar-
sHA) ; Pactric-Java-BeNeaL LiNe (N. V. Stoomvaarr MaaTscHAP-
P15 aNp N. V. RorrerpamscHE Lroyp)§ States Steamsuip CoM-
PANY; Tacoma OrieNtaL SteamsHIp CompanNy; “K” Line (Ka-
wasakl Kisen Karsua); Banx LiNg, Lrp.; Bareer STeaAMSHIP
Lines, INc.; PrINCE LiNe; Los ANeELES STEAMsHIP COMPANY;
McCormick SteamsHIP CompaNyY; Pacrric SteaMsuip Lings, L. ;
AND SaN Diego-San Francisco Steamsurp COMPANY

This case being at issue upon complaint and answers on file with
the Department of Commerce of the United States, and having been
duly heard and submitted by the parties, and full investigation of
the matters and things involved having been had; and this Commis-
sion, pursuant to the authority vested in it by the Merchant Marine
Act, 1938, having taken over the powers and functions theretofore
exercised by the Department of Commerce as the successor to the
powers and functions of the United States Shipping Board; and
the Commission, on the date hereof, having made and entered of
record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof}



\

It is ordered, That the above-named defendants, according as they
participate in the transportation, be, and they are hereby, notitied
and required to cease and desist, on or before November 23, 1937,
and thereafter to abstain, from publishing, demanding, or collecting
for the transportation of propeérty from San Diego, Calif., to points
in Japan, Korea, Formosa, Manchuria, China, Hongkong, Indo-
China, Siam, Straits Settlements, India, the East Indies, and the
Philippine and Hawailian Islands, rates which exceed those on like
traffic from Los Angeles, Calif., to the same destinations, either in
direct call or transshipping service: Provided, That rates from San
Diego may be made subject to 2 minimum of 500 tons in the aggre-
gate for direct call service.

By the Commission. .

[sEaL] (Sgd.) W.C. PeEr, Jr.,

Secretary.
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No. 441

Orp Brass RabpraTrors—EAsSTBOUND®

Submitted September 10, 1937. Decided October 15, 1937

Proposed increased rates on old brass radiators fromm United States Pacific
coast ports to United States Gulf and Atlantic coast ports found unrea-
sonable, but without prejudice to the filing of new schedules not incon-
sistent with the views expressed herein. Suspended schedules ordered
cancelled and proceeding discontinued.

L. J.Karr, R. H. Specker, M. G. de Quevedo, and W. M. Carney

for respondents.
A. J. Bien, F. E. Marik, George W. Reid, M. Weil, and J. Glant
for protestants.

RerorT OoF THE COMMISSION

By THE CoMMISSION :

Exceptions to the examiner’s proposed report were filed by re-
spondents. The findings recommended by the examiner are adopted
herein,

By schedules filed to become effective June 1, 1937, respondents*

1 Alameda Transportation Co., Inc.,, American-Hawailan Steamship Company, America
Transportation Co., Inc.,, (Arrow Line) Sudden & Christenson, Babbidge & Holt, Inc., Bay
Cities Transportation Company, The Border Line Transportation Company, The California
Transportation Company, Calmar Steamship Corporation, Chamberlin Steamship Co., Ltd.,
Christenson-Hammond Line (Hammond Shipping Co., Ltd., Mang. Agents), Crowley
Launch & Tugboat Co., Dollar Steamship Lines, Inc., Ltd., Erikson Navigation Company,
Freighters, Inc.,, (Grace Line) Panama Mail Steamship Company, Gulf Pacific Mail Line,
Ltd., The Harkins Transportation Company, Haviside Company, Isthmian Steamship
Company, A. B. Johnson Lumber Company, Jones Towboat Company, Luckenbach Gulf
Steamship Company, Inc., Luckenbach Steamship Company. Inc.,, McCormick "Steamship
Company, Marine Service Corporation, Northland Transportation Company, Pacific Steam-
ship Lines, Ltd. (The Admiral Line), (Panama Pacific Line) American Line Steamship
Corporation, The Atlantic Transport Company of West Virginia, Puget Sound Freight
Lines, Puget Sound Navigation Company, (Quaker Line) Pacific-Atlantic Steamship Co.,
Richmond Navigation & Improvement Co., Roamer Tug & Lighterage Company, Sacra-
mento & San Joaquin River Lines, Inc., Schafer Bros. Steamship Lines, Shaver Forward-
ing Company, San Diego-San Francisco Steamship Co., Skagit River Navigation & Trading
Company, States Steamship Company (California-Eastern Line), Sudden & Christenson,
Swayne & Hoyt, Ltd., Managing Owners (Gulf Pacific Line), Weyerhaeuser Steamship
Company. :
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propose to increase their rates on old brass radiators, automobile
or aeroplane, loose or in packages, hereinafter referred to as scrap
radiators, from United States Pacific coast ports to United States
Gulf and Atlantic coast ports by way of the Panama Canal. Upon
the filing of protests the proposed schedules were suspended until
October 1, 1937.

Scrap radiators sell for approximately 8 cents a pound delivered
and apparently have a minimum stowage factor of about 120 cubic
feet to the ton, although the evidence as to stowage is conflicting.
The eastbound movement of this commoditity ranges from 5,000 to
10,000 tons annually. Scrap radiators fall within a group of com-
modities which comprise the item JUNK in respondents’ tariffs. The
present rates are as follows:

‘ C.L.,
Tarift minioum |1, ¢, L. ) Specification
pounds
. 36 5634 Up to 30 cubic feet measurement and $100
A%ﬁ’g g,ﬂ%g&f almar Steam { value per net ton.
) 4614 72 | Over 30 cubic feet mecasurement and $100 value
per net ton.
Agent Miller____.____..........__ 4614 67 | No qualification.

The rates proposed are $1.00 carload, minimum 24,000 pounds, and
$1.75 less-than-carload, loose or in packages, with no qualification as
to density or value. In this report the rates applicable on higher
cubic density and value will be used, and will be stated in amounts
per 100 pounds unless otherwise specified. .

In support of the proposed advance respondents point out that the
rates on scrap radiators have not been increased since their tariffs
were first filed pursuant to the Intercoastal Shipping Act, 1933, that
the commodity is being handled at practically less than out-of-pocket
cost, that respondents’ expenses of operation have increased approxi-
mately 15% over the same period of 1936, and that scrap radiators are
not desirable cargo.

The proposed increases. amount to approximately 115 per cent car-
load and 143 per cent and 161 per cent less-than-carload, while accord-
ing to protestants’ evidence, the average increase in rates on June 1,
1937, amounted to about 11 per cent. The rate on many of the other
commodities in the item JUNK, which formerly took the same rate
as scrap radiators, including brass scrap and copper scrap, when in
packages, was increased from 4614 cents to 571, cents carload, and
{rom 72 cents to 90 cents less-than-carload,? or approximately 25 per

2 Subject to penalty of 35%, maximum 25 cents per 100 pounds, when shipped loose.
1U0.8.M.C.
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cent. Protestants concede that some increase is justified, but urge
that it should not exceed 25 per cent.

The revenue per cubic foot, on basis of a stowage factor of 120,
produced by the present rate of 4614 cents, the rate sought of 5714
cents, and the proposed rate of $1.00, is 7.7 cents, 9.5 cents, and 16.6
cents, respectively. Respondents compare these earnings with the
returns on such articles as canned milk, canned salmon, canned fish,
fish and products N. O. S., of 20.7 cents per cubic foot, hides and
skins, of 25 cents, grain, flour, vegetables and their products, dried
fruits, canned fruits, nuts, and copper, ranging from 14.6 cents to
31.8 cents, all except one of which move in considerably greater
volume than scrap radiators. '

It was testified that one of respondents recently sought to charter
a vessel of 8,750 dead-weight. tons and 400,000 cubic feet capacity,
that being a vessel of the usual type employed in the intercoastal
trade, and it was estimated that a return of approximately 18 cents
per cubic foot would be necessary to cover the actual operating costs
of the vessel. This testimony is speculative and of little value in
demonstrating the actual cost of operation of respondents’ vessels.

Scrap radiators are not considered desirable cargo, and longshore-
men receive 10 cents per man per hour more for handling it than
general cargo. The rates on most of the commodities in the item
JUNK apply only when the articles are packaged, which method of
shipment makes for easier handling and stowing. On the other
hand, iron or steel scrap, also included in the item JUNK, has no
package restrictions, though less-than-carload quantities “are subject
to a penalty of 35%, maximum 25 cents per 100 pounds, when shipped
loose. There is no evidence as to whether iron or steel scrap is placed
in the penalty class by longshoremen.

Protestants’ witnesses were of the unanimous opinion that the
proposed rate would shut off all intercoastal shipments from the
North Pacific ports in favor of mid-western markets. One of these
witnesses testified that the total transportation costs of this com-
modity by water from Portland, Ore., to his refinery at Carteret,
N. J., based upon the proposed rate, would exceed the all-rail rate
by $5.16 a ton. It was also testified that the rate would encourage
direct shipments from the Pacific coast to such foreign countries as
Japan and Germany, which enjoy lower rates, and thus effectively
prevent the Atlantic coast smelters and refiners from selling in those
markets the copper which is refined from the radiators. The east-
bound all-rail transcontinental carload rate on scrap radiators is 92
cents, minimum 60,000 pounds. Protestants are currently receiving
' 1U.8. M. C.
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shipments by the rail-Gulf route from San Francisco and Los Ange-
les at a rate of 62 cents, minimum 60,000 pounds.

Our conclusion from the evidence is that the proposed increases
are not warranted. This is without prejudice, however, to the estab-
lishment of increased rates property aligned with the present rates
on similar commodities in the junk list. It is not possible to deter-
mine from the record what the precise relation should be, but clearly,
the rates on scrap radiators, loose or in packages, should be no lower,
and perhaps somewhat higher, than the present rates applying on
such items in the junk list as brass scrap and copper scrap.

Upon this record we find that the suspended schedules are unrea-
sonable. An order will be entered requiring their cancellation and
discontinuing this proceeding, without prejudice to the filing of new
schedules not inconsistent with the views expressed herein.

10.8.M.C. :



~ OrpEr

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 15th day of
October, A. D. 1937

No. 441

OrLp Brass Raprators—IEASTBOUND

It appearing, That by order dated May 28, 1937, the Commission
entered upon a hearing concerning the lawfulness of the rates,
charges, regulations, and practices stated in the schedules enumerated
and described in said order, and suspended the operation of said
schedules until October 1, 1937;

It further appearing, That a full investigation of the matters and
things involved has been made, and that the Commission, on the date
hereof, has made and filed a report containing its conclusions and
decision thereon, which said report is hereby referred to and made
a part hereof;

It is ordered, That the respondents herein be, and they are hereby,
notified and required to cancel the said schedules, on or before No-
vember 25, 1937, upon notice to this Commission and to the general
public by not less than one day’s filing and posting in the manner
prescribed in section 2 of the Intercoastal .S(hI.)ipping Act, 1933, and
that this proceeding be discontinued.

By the Commission. -

[sEAL] (Sgd.) W. C. Per, Jr.,

Secretary.
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No. 439

In THE MarTEr oF EMBARGO ON IRON AND STEEL ARTICLES
o LoAXE CHARLES, LoUIs1aNA, AND BeaunmonT, TExas

Sudbmitted June 5, 1937. Decided Novembder 1, 1937

Bmbargo by Bull Steamship Line on iron and steel articles to Lake Charles,
’ La., and Beaumont, Tex., found justified. Proceeding discontinued.
Robert E. Quirk for respondent.
C. D. Arnold and Doss H. Berry for interveners.

Reporr oF THE. COMMISSION

By tar CommissioN:

Upon complaint of port organizations of Lake Charles, La., and
Beaumont, Tex., we ordered respondent, Bull Steamship Line, to
show cause why an order should not be entered directing it to cancel
an embargo placed April 22, 1937, on iron and steel articles con-
signed to the above-mentioned ports. The complaints alleged the
embargo, would cause loss to shippers, constituted an unjust dis-
crimination in favor of Corpus Christi, Tex., and was unlawful
retaliation against Lake Charles for requesting suspension of certain
proposed rates. Respondent cancelled the embargo prior to the
hearing.

Respondent maintains a regular service between North Atlantic
ports and Corpus Christi, Beaumont, and Lake Charles, calling at
the latter ports in the order named. Northbound, the vessels also
call at several South Atlantic ports. The major portion of the
southbound tonnage is destined to Corpus Christi, about 20 percent
of the total movement being iron pipe. Beaumont and Lake Charles
supply the larger part of the northbound tonnage. At Gulf ports
the vessels ordinarily discharge and load simultaneously, which neces-
sitates but a single call at each port. Baltimore is the principal port
for loading pipe, which moves in by rail from the Pittsburgh district.
Cargo is loaded at Baltimore in reverse order to the ports of call on
the Gulf, which is one of the reasons for embargoing the last ports of
call and not the first, namely, Corpus Christi.© At Baltimore, all

|74 1T N
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cargo coming by rail must be lightered to the vessel. When ship-
ments of pipe are normal the loading is free from congestion, which
permits the vessels to call at the Gulf ports in their scheduled order.

In 1936 and 1937 unprecedented oil well drillings in the Beaumont
and Lake Charles districts, together with threatened price increases,
caused pipe to move in large quantities through Baltimore to Gulf
ports, so that when the embargo was placed, 70 percent of the cargo
was pipe. This congested the port of Baltimore, caused other cargo
. to be shut out, and delayed the sailings. The Gulf ports involved
in this proceeding are served by rail and truck lines, and adjacent
ports by water lines, making it imperative that respondent observe
regular schedules in order to maintain its competitive position. Con-
gestion became so great at Baltimore that out of 55 sailings only 7
were on schedule. The heavy shipments necessitated dual calls at all
Gulf ports inasmuch as stowage requirements did not permit
simultaneous discharging and loading.

Respondent sought unsuccessfully to remedy the situation by se-
curing additional tonnage. Then it attempted, without success, to
secure advance notice from the steel mills of prospective shipments
so that proper arrangements could be made to handle it. Respondent
does not make firm bookings, but accepts all cargo offered, and there-
fore has to pay demurrage on barges if it is unable to lift the cargo.
All sailings during the period of the embargo were on schedule.

We find that respondent has justified the establishment of the
embargo. An appropriate order discontinuing the proceeding will
be entered.

1.U.8.M.C



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 1st day of
November A. D. 1937

No. 439

Ix t™aE MatrER oF EMBARGO ON IRON AND STEEL ARTICLES TO LAKE
CHarves, LouisiaNa, aAND BEaumonNT, TExAS

<t appearing, That by order dated May 11, 1937, the Commission
entered upon a hearing concerning the lawfulness of an embargo
as described in said order,

It further appearing, That a full investigation of the matters and
things involved has been had, and that said Commission, on the date
hereof, has made and filed a report containing its conclusions and
decision thereon, which said report is hereby referred to and made a
part hereof;

It is ordered, That this proceeding be discontinued.

By the Commission.

[sBaL] (Sgd.) W. C. Peer, Jr.,

Seoretary.
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No. 221

StoraGe oF IMmPORT PROPERTY
Submitted June 16, 1937. Decided November 16, 1937 °

Respondents’ practice of allowing excessive free storage of import property at
the Port of New York found to be unreasonable, in violation of section 17
of the Shipping Act, 1916.

As a reasonable regulation for the future, respondents required to limit the
free time allowed on import property at the Port of New York to a maxi-
mum perlod of ten days, Sundays and legal holidays excepted.

Respondents not shown to be engaged in unlawful practices in connection with
the storage or delivery of import property at the other North Atlantic ports
involved in this proceeding.

J. Sinclair, J. P. Deane, J. F. Andrews, Harry Partridge, Luke D.
Stapleton, Jr., James A. Farrell, Jr., Thomas J. Sartor, W. B.
Phillips, George L. Holt, H. W. Proom, Jaumes B. Young, J. W. O.
Von Herbulis, W. McDougall, Roger Siddall, F.J. Tracy,d. E. Light,
J. H. Threadgill, T. Eckert, P. J. McManus, E. C. Hastings, W. J.
Raeburn, John H. Walker, A. Z. Gardiner, M. E. Knabe, D. H.
Andrews, C. W. Kenick, A. V. Perrin, E. H. Gibson, W. E. Steward-
son, E. H. Smith, Joseph Donadio, G. J. Moraillon, William W. Nash,
William J. Rountree, F. Rothe, J. H. Welling, James J. Ryan, R. E.
Corbett, Thorvald Tonnesen, F. W. Hartman, A. A. Alexander, C. L.
Davis, L. B. Ilgen, Edward Walmsley, William H. Dausey, James
E. Magner, C. Krebs,John P. Hanley, B. F. Gaede, Frank N. Bowers,
Robert E. Quirk, M. S. Crinkley, Charles S. Belsterling, Thomas F.
Lynch, R. A. Murphy, William Goepfert, W. J. Tracy, H. S. Muller,
J. McGuinness, J. V. Lyon, A. Kearney, M. A. Coyle, J. P. Zuur-
mond, William Imlay, Robert Wardle, Robert A. Condy, C. W. Bar-
rett, W. L. Bird, Maurice Storch, T. S. Sprague, John G. Keating,
W.J. Mathey, J.J. Halloran, D. E. Bordner, Edward J. Neary,J. W.
Praesent, Harry Haas, and K. Martinsen, for various respondents.

Charles R. Seal, Henry E. Foley, Walter W. McCoubrey, Budolph
Robinson, Maurice M. Goldman, H. J. Wagner, S. H. Williams,

!7R 10.8.M.C.
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H. W. Wills, Charles B. Roeder, R. H. Horton, Julius Henry Cohen,
Wilbur La Roe, Jr., Frederick E. Brown, W. P. Hedden, W. H. Con-
nell, W. H. Chandier, W. H. Brusche, C. 8. Nelson, C. J. Fagg, Harry
H. Snider, Morris 8. Rosenthal, A. Lane Cricher, 8. J. Steers, L. N.
Larsen, and W. W. Weller, for various interveners.

REeporT oF THE CoMMISSION

By tHE CoMMISSION :

Exceptions to the examiners’ proposed report were filed on behalf
of many of the respondent carriers and interveners, and the issues
were orally argued. The findings adopted herein are substantially
those recommended by the examiners.

This is an investigation of the lawfulness of the charges, regula-
tions, and practices of common carriers by water in foreign com-
merce relating to storage of import property at the ports of Boston,
Mass., New York, N. Y., Philadelphia, Pa., Baltimore, Md., and
Norfolk, Va. Originally, formal complaints were filed by interests
at these ports, except New York, alleging that the carriers named
defendants therein permit import commodities to remain on their
piers at the port of New York for excessive time without charge,
whereas, at the former ports penalty storage charges are assessed
after expiration of free time, and that such practices violate sections
16 and 17 of the Shipping Act, 1916. After this investigation was
instituted, upon petition of complainants, these complaints were
dismissed.

Respondents * submitted at the hearing, in writing, information
called for by a questionnaire relating to: trade routes; pier facilities;
principal commodities transported; rules, regulations, practices, and
charges maintained by respondents or affiliates, applicable to stor-
age of import property at the ports named; the costs to respondents
in connection with handling import property at the piers; and im-
port property held in storage by respondents or at their expense for
more than ten days after discharge from vessel during a test period
of five months in 1935. Respondents also furnished copies of bills
of lading used by them in the import trade, arrival notices, and other
forms pertaining to the arrival and delivery of import goods, which,
with the replies to the questionnaire, were made a part of the record.
This evidence was supplemented by testimony on behalf of respond-
ents and various North Atlantic port and terminal interests, ware-
housemen, importers, manufacturers, and shippers

Respondents, with a few exceptions, maintain regular services in
the import trades to one or more of the North Atlantic ports cov-

1 See Appendix A.
1U.8.M.C.
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ered by this proceeding. The regular services include 55 lines serv-
ing New York and one or more of the other North Atlantic ports,
33 lines serving New York alone, and 4 lines that do not serve New
York. These services cover many different trade routes and involve
the transportation of a wide variety of commodities.

At North Atlantic ports involved, other than New York, rules and,
regulations governing free time and storage charges on import cargo-
are enforced by the terminal operators. The free time generally-
allowed at Boston is six (6) days, and at Philadelphia, Baltimore,
and Norfolk five (5) days, beginning with the day following com-
plete discharge of vessel. At Boston wood-pulp is allowed fifteen
(15) days and at the other three ports both wood-pulp and crude
rubber are usually allowed fifteen (15) days, primarily to conform.
to railroad practices and regulations. At these ports respondents,
as a general rule, do not lease or otherwise control the pier facilities
or space used by them, but are assigned berthing space, usually called
dockage, and space on the pier to discharge cargo. At railroad
piers and at some of the other piers, free dockage is given. Wharf
demurrage or storage charges are assessed against the cargo at all
these facilities after expiration of free time. In some instances
ocean carriers retain control of import. property on the pier until
delivery, and collect storage charges for the terminal operator; in
other instances control is relinquished to the terminal operator after
free time, or the property is delivered to the terminal operator im-
mediately upon discharge from vessel. There is no shewing that
respondents are engaged in unlawful practices in conneetion with
the storage or delivery of import property at the ports: of” Boston,
Philadelphia, Baltimore, or Norfolk.

At the port of New York respondents provide pier facilities,
usually at considerable expense, by lease or other arrangement under
which they obtain exclusive or partial use of such facilities or space
to accommodate cargo discharged, with practically no restriction of
free time. They retain control of the property until delivered, and
permit consignees or owners thereof to take delivery at their con-
venience, either by complete or partial lot. The additional pier
expenses are absorbed by respondents, notwithstanding- definite pro-
visions in their bills of lading and arrival notices requiring con-
signees or owners to take delivery immediately upon discharge or
within a limited time thereafter. Also, the right is reserved to send
the merchandise to storage at the risk and expense of owner or con-
signee, or, in some cases, to assess wharfage or storage charges.
Respondents frankly admit they do not enforce these provisions
and do not maintain or enforce general rules or regulations govern-

ing free time, primarily because it is not the custom of“the port_ or
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the practice of competing carriers to limit the period of free time
or to make any charge for storage. They state that competition
between carriers prevents the limitation of free time by voluntary
action, the fear being expressed by some that such action would
result in loss of business to competing lines and possibly to competing
ports. :

Eastern Steamship Lines, Inc., limits the free time on import
property at both New York and Boston to six days. Seatrain
Lines, Inc., at New York, delivers import property to Hoboken
Manufacturers Railroad, which in turn holds the goods in railroad
. cars subject to a free time allowance of seven days as provided in its
tariff. This free time period is applied by Seatrain to all its im-
port traffic except refined sugar on which it allows more time and
absorbs the charges for the time beyond seven days.

Competing carriers limit the period of free time at New York on
crude rubber from the Far East, coffee from Colombia, and onions
and lemons from the Mediterranean, by special agreement. Effec-
tive December 1, 1933, carriers engaged in the rubber trade limited
. the free time period to fourteen calendar days after completion of
vessel’s discharge. Rubber not removed within the time specified
may, at option of carrier, be placed in public storage at risk and
expense of the goods. Sundays and legal holidays were excluded, ef-
fective February 7, 1934. Agreement No. 4444, approved March 26,
1936, contains the rules fixing the free time on this commodity. Wit-
nesses testified that the reason for the rubber agreement was the
heavy movement of this commodity and congestion due to failure to
move it out promptly, and that the effect of the charges has been
the removal of most of the rubber from the piers within the free
time period. There is no showing that the rule on rubber has ad-
versely affected the commodity or diverted any rubber from New
York. The record indicates that New York is the principal distrib-
uting point for rubber and that there is little competition with other
North Atlantic ports for this traffic.

In September 1933, the carriers engaged in the Colombian coffee
trade, in agreement with the Green Coffee Association of New York
City, Inc., limited the free time on green coffee to 18 calendar days,
Sundays and holidays included, starting at 8 A. M. following the
complete discharge of the coffee cargo. The steamship companies
were to notify consignees of the expiration date of free time, and
any coffee remaining on steamship pier or property beyond the
agreed free time was to be removed immediately to a warehouse
without further notice, at the expense and risk of consignee or cargo.
This agreement does not apply to Brazilian coffee on which there

is no limitation of free time at respondents’ New York piers.
1U.8.M.C.
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The steamship lines subscribing to this agreement are the Com-
pania Chilena de Navegacion Interoceanica, Colombian Steamship
Company, Inc., Grace Line, Inc., Panama Mail Steamship Company,
Panama Rail Road Company, Osaka Shosen Kabushiki Kaisha, and
United Fruit Company, all named respondents in this proceeding.
Neither this agreement, nor any memorandum thereof has been filed
for approval as required under the provisions of section 15 of the
Shipping Act, 1916.

The port of New Orleans is not included in this proceeding and
the record does not contain sufficient evidence of regulations or
practices at that port to afford a basis of comparison in respect of
coffee or any other commodity. There is testimony that Brazilian
coffee is allowed twenty consecutive days at New Orleans and that
Colombian coffee is allowed five days, but it is not shown whether
free time begins before or after completion of vessel’s discharge, or
that the period of free time at New Orleans has been affected by
competition with New York. The record indicates that the move-
ment of coffee through New Orleans is influenced primarily by the
cost of transporta’cmn to interior points.

Carriers engaged in carrying onions and lemons from the Mediter-
ranean have an approved agreement, which has been in existence since
1927, providing for wharfage or storage charges on these commodi-
ties at New York. Onions from Spain are allowed four (4) days’
free time after discharge from vessel, Sundays and holidays excepted,
after which wharfage charges are assessed; and on lemons and other
fruit from Italy wharfage charges are assessed from the day the
steamer commences discharging.

It is generally admitted that no great effort is made by respondents
to compel removal of import cargo until the pier space is urgently
needed. Hence consignees use the piers as warehouses until it is
convenient for them to take delivery or sell the property. Consid-
erable import cargo has been allowed to remain on the piers at New
York in excess of the time generally regarded as reasonably necessary
to complete delivery thereof. Answers to questionnaires submitted
by approximately one-half of respondent carriers show that during
the first five months of 1935, import property was held on their
‘piers for more than ten days after discharge as follows: after 10
days 286,639 tons; after 15 days, 114,918 tons; after 20 days, 64,803
tons; after 25 days, 36,319 tons; and after 30 days, 22,851 tons. The
property held on the piers beyond ten days amounted approximately
to thirty (30) percent of the total cargo discharged by the same car-
riers during the period referred to.

The record is clear that certain respondents incur additional ex-

pense by granting excessive free time. This added cost results mainly
1U.8. M. C.
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from extra tiering of cargo, rehandling of shipments, extra hire for
clerks, and additional pier rental. But some respondents testified
that the privilege is accorded at no-additional expense. The absorp-
tion by respondents of the extra cost of this service is a valuable
concession to those who are advantaged by it, and an unreasonable
burden on respondents’ transportation revenue.

The practice in question has at times caused congestion on the piers
at New York, necessitating the shifting of cargo to make room for
incoming cargo. It is said that with limitation of free time ships
could be loaded and discharged more expeditiously than at present.
A representative of the trucking interests at New York testified that
the congestion creates unreasonable expense in connection with the
trucking of import merchandise, and makes it difficult to handle
export freight.

Representatives of warehousemen at New York testified that the
allowance of excessive free time by respondents deprives them of
business, and jeopardizes their investment of approximately $150,-
000,000 in the merchandise warehousing business; which is devoted
to furnishing services required in foreign and domestic trade. Phil-
adelphia and Boston warehousemen represent that the practice di-
verts merchandise which would normally come to their warehouses.
Limitation of free time on import traffic at New York would place
the other North Atlantic ports in a better position with relation to
competitive traffic, and any increase of import traffic to such ports
would naturally result in increased business for the warehousemen.

Evidence was submitted on behalf of the Boston Port Authority
that the free time practice at New York results in the diversion of
import traffic from competing North Atlantic ports at which the
free time is limited. A typical illustration is shown with reference
to import tonnage of burlap as follows:

Burlap imports

Boston New York Boston New York

Per- Tons | FeF | Tons | Per-

Per-
cent cent

Tons cent

60, 453 9.2 51,018 ( 711
80, 586 9.0 46,304 | 68.4
128,828 7.3 (48,702 | 73.1
106, 646 4.2 20,858 | 74.3

2 | 66,002

NoTE.—Percentage computations are based on total shipments to all 5 North Atlantic.ports.

These figures show a substantial reduction in the volume of burlap
imports at New York, as well as at Boston. The fact that New York

increased its percentage of the total burlap tonnage moving to North
1U.8.M.C.
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Atlantic ports was offered as evidence of the diversion of traffic from
Boston to New York. In view of the admission that considerable
burlap traffic has been lost by all North Atlantic ports to New Orleans,
this conclusion is only partly justified. The witness also testified that
during his investigation of the competitive situation he called on
various large receivers of burlap, crude rubber, sisal, hemp, tapioca
flour, cocoa beans, tin, coffee, and other commodities, and in practi-
eally every case the reason assigned for not using the port of Boston
for their traffic moving to New England and Central Freight Asso-
ciation Territory was the free storage allowed at New York for
periods as long as three or four months. While the record fails to
show quantitatively actual diversion of traffic from other ports to
New York as a result of the situation complained of, it supports the
conclusion that the free storage allowed at New York is a valuable
concession and a competitive factor of sufficient importance to in-
fluence the movement of import traffic.

The record indicates that respondents do not treat all shippers or
consignees alike. The restrictions on coffee and other commodities
have been mentioned. As to commodities other than those named, the
privilege of unlimited free storage is forced by stress of competition
between carriers and the record indicates that the amount of free
time allowed is influenced in large measure by the demands of par-
ticular shippers or consignees. The manner of providing this excep-
tional facility opens the door to unlaw{nl discriminations and abuses.

Section 17 of the Shipping Act, 1916, provides that every common
carrier by water in foreign commerce and every other person sub-
ject to the Act shall establish, observe, and enforce just and reason-
able regulations and practices relating to or connected with the receiv-
ing, handling, storing, or delivering of property. From the foregoing
discussion. it is obvious that respondents are not complying with this
section. The furnishing of valuable free storage facilities to certain
shippers and consignees beyond a reasonable period results in sub-
stantial inequality of service as between different shippers of import
traffic, and is beyond the recognized functions of a common carrier.
As a proper part of their transportation service respondents should
allow only such free time as may be reasonably required for the
removal of import property from their premises, based on transpor-
tation necessity and not on commercial convenience.

Respondents are practically unanimous in favoring a reasonable
limitation of free time on import property at New York. They gen-
erally suggest that New York should not be placed at a disadvantage
with competing ports, and that some commodities may require special
consideration because of difficulties encountered in the sale or other

disposition thereof, or because, in 1nstances the commodities are not
10.8.M.C.
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of sufficient value to bear the cost of warehousing or pier storage.
It is generally admitted that for most import commodities a period
of ten days after completion of vessel’s discharge would afford ample
opportunity for removal from steamship piers at New York. The
suggestion that a few commodities may require longer time is based
primarily on merchandising problems and commercial convenience,
and not on transportation necessity. The allowance of more than
ten days on such commodities, including woodpulp, crude rubber, and
coffee, is not justified as a proper part of the transportation service.
The record does not indicate that the fixing of ten days as a reason-
able maximum period of free time on import, property would place
New York at a disadvantage with competing North Atlantic ports,
or that New York requires more than ten days by virtue of practices
at ports not included in this proceeding.

We find that respondents are engaged in unreasonable practices in
connection with the free storage of import property at the port of
New York, in violation of Section 17 of the Shipping Act, 1916. We
further ﬁnd that the free time allowed by respondents on import
property at the port of New York should not exceed ten (10) days,
exclusive of Sundays and legal holidays.

We further find that respondents have not been shown to be en-
gaged in unlawful practices in connection with the storage or de-
livery of import property at the other north Atlantic ports involved
in this proceeding.

In some of the exceptlons to the proposed report it is stated that
there are carriers serving New York who have entered the import
trade since this proceeding was initiated and it is suggested that they
may not be subject to the order entered.herein. All persons subject
to the Shipping Act, 1916, whose operations come within the scope of
this proceeding will be expected to conform their practices to the
principles announced in this report. It is also intimated by certain
interveners that respondents may, in effect, nullify the order by assess-
ing merely nominal charges for storage after free time. This of
course would plainly violate the spirit of the order, but we may not
in advance impute to respondents a desire to defeat the order through
subterfuge.

An appropriate order will be entered.

APPENDIX A
LisT OF RESPONDENTS

American Caribbean Line, Inc.

American Diamond Lines, Inc.

American Scantic Line, Inc.

American Scantic Line, Inc. (West Indies Division).
American South African Line, Inc.
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American West African Line, Inc.

Anchor Line (1935) Ltd.

Atlantic & Caribbean Steam Navigation Co.

Atlantic Transport Co., Ltd.

American Line Steamship Corporation and The Atlantic Transport Co. of West

. Virginia (Panama Pacific Line). ;

Baltimore Insular Line, Inc.

The Baltimore Mail Steamship Co.

The Bank Line, Ltd. ' -

Barber Steamship Lines, Inc.

Bermuda & West Indies Steamship Co., Ltd.

Arnold Bernstein Schiffahrtsgesellschaft m. b. H.

The Booth Steamship Co., Ltd.

Bristol City Line of Steamships, Ltd.

Thos. & John Brocklebank, Ltd.

Bull Insular Line, Inc.

Canadian Government Merchant Marine, Ltd. (Canadian National Steamships).

Canadian National (West Indies) Steamships, Ltd.

The China Mutual Steam Navigation Co., Ltd.

The Clan Line Steamers, Ltd.

Colombian Steamship Co., Inc.

Commonwealth & Dominion Line, Ltd.

Compagnie Generale de Navigation a vapeur, Cyp, Fabre.

Compagnie Generale Transatlantique.

Compagnie Maritime Belge (Lloyd Royal), S. A.

Compania Chilena de Navegacion Interoceanica.

Compania Espanola de Navegacion Maritima, S. A,

Companhia de Navegacao Lloyd Brasileiro. .

“Compania Trasatlantica de Barcelona” (successor to Compania Trasatlantica).

Cosmopolitan Shipping Co., Ine.

Cosulich Societa Triestina di Navigazione.

Cunard White Star, Ltd.

Den Norske Amerikalinje A/S Oslo.

Det Forenede Dampskibs-Selskab Akt.

Deutsche Dampfschifffahrts Gesellschaft “Hansa.”

Dollar Steamship Lines Inc., Ltd.

Eastern Steamship Lines, Inc.

Elder Dempster Lines, Ltd.

Ellerman & Bucknall Steamship Co., Ltd. (American Australian Line, American
& African Steamship Line, American & Indian Line and American & Man-
churian Line).

Ellerman’s Wilson Line New York, Inc.

The Export Steamship Corporation.

Furness, Withy & Co., Ltd.

Grace Line, Inec.

Gdynia-America Shipping Lines, Ltd. (successor to Polish Transatlantic Ship-
ping Co., Ltd.).

Hamburg-Amerikanische Packetfahrt Actien Gesellschaft.

Houston Line (London) Ltd.

International Freighting Corporation, Ine.

Isbrandtsen-Moller Company, Inc.

Isthmian Steamship Company.

“Italia” Societa’ Anonima di Navigazione.
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Italia Flotte Riunite Cosulich-Lloyd Sabaudo-Navigazione Generale.

Johnston Line (Liverpool), Ltd.

Johnston Warren Lines Ltd. (successor to Johnston Line (Liverpool) Ltd.-
Warren Line Liverpool Ltd. '

Kellogg Steamship Corporation.

Kerr Steamship Company, Inc.

Kokusal Kisen Kabushiki Kaisha.

Koninklijke Nederlandsche Stoomboot Mij.,, N. V.

Lamport & Holt Line, Ltd.

Lancashire Shipping Company, Ltd.

Linea Sud Americana, Inc.

Manchester Liners, Ltd.

Mitsul Bussan Kaisha Ltd.

Moore & McCormack Co., Inc., and Mooremack Lines, Inc.

Munson Steamship Line (Edward P. Farley and Morton L, Feary, Trustees).

National Steam Navigation Company, Ltd., of Greece.

Navigazione Libera Triestina, S. A.

Nederlandsch-Amerikaansche Stoomvaart Mij., N. V.

Nederlandsche Stoomvaart Mij. Oceaan, N. V.

New York & Cuba Mail Steamship Co.

The New York & Porto Rico Steamship Co.

Nippon Yusen Kabushiki Kaisha.

Norddeutscher Lioyd.

North Atlantle & Gulf Steamship Co., Inc.

Norton, Lilly & Co.

Ocean Dominion Steamship Corporation.

Osaka Shosen Kabushiki Kaisha.

Panama Mail Steamship Co.

Panama Rail Road Co.

Prince Line, Ltd.

Red Star Linie, G. m. b. H.

Rederi A/B Svenska Lloyd.

Rederi A/B Transatlantlc,

Rotterdamsche Lloyd, N. V.

Roosevelt Steamship Co., Inc.

Seatrain Lines, Inc.

Silver Line, Ltd.

Southgate Nelson Corporation.

C. H. Sprague & Son, Inc.

Standard Fruit & Steamship Co.

Stoomvaart Mij. Nederland, N .V.

‘Strick Line (1923) Ltd.

Svenska Amerika Linien Akt.

Svenska Amerika Mexiko Linien Akt.

Tatsuuma Kisen Kabushiki Kaisha.

The Union Castle Mail Steamship Co., Ltd.

United Fruit Company.

United States Lines Company.

United States Navigation Co., Inc.

‘Warren Line (Liverpool) Ltd.

Andrew Weir & Co.

‘Wessel, Duval & Co., Inc.

‘Wilhelm Wilhelmsen,
1U.8.M.C.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 16th day of
November A. D. 1937

No. 221

STORAGE OF IMPORT PROPERTY

This case, instituted by the Department of Commerce of the United
States under section 22 of the Shipping Act, 1916, having been duly
heard, and full investigation of the matters and things involved
having been had; and this Commission, pursuant to the authority
vested in it by the Merchant Marine Act, 1936, having taken over the
powers and functions theretofore exercised by the Department of
Commerce as the successor to the powers and functions of the United
States Shipping Board; and the Commission, on the date hereof,
having made and entered of record a report stating its conclusions
and decision thereon, which said report is hereby referred to and
made a part hereof;

It is ordéred, That the respondents named in Appendix A of said
report be, and they are hereby, notified and required to cease and
desist, on or before January 21, 1938, from allowing more than
ten (10) days’ free time (exclusive of Sundays and legal holidays)
on import property at the port of New York.

By the Commission.

(sEAL) (Sgd.) W. C. PeEr, Jr.

: Secretary.
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No. 215

RoBerTo HERNANDEZ, INC.

v.
ARrNoLD BERNSTEIN SCHIFFAHRTSGESELLSCHAFT, M. B. H., ET AL

Submitted September 14, 1987. Decided December 20, 1937

Complainant unfairly treated and unjustly discriminated against in violation of
Shipping Act, 1916. Complainant injured. Further hearing ordered as to
measure of complainant’s injury.

Joseph K. Inness and Herbert J. Williams for complainant.
J. 4. Barrett for defendants.

Report oF THE CoMMISSION

By THE CoMMISSION :

E)\ceptmns were filed by defendants to the report proposed by the
examiner, and the case was orally argued. The findings recom-
mended by the examiner are adopted herein.

Complainant is a New York corporation, engaged in buymg and
exporting automobiles. Defendants? are common carriers by water
in foreign commerce subject to the Shipping Act, 1916, as amended.

The complaint filed June 27, 1935, as amended, alleges that from
July 1, 1934, to March 81, 1985, inclusive, defendants refused com-
plainant bookings for transportation of automobiles from New York,
N. Y, to Bilbao, Spain, stating no space was available; that said
statements were false and said refusals were in violation of paragraph

1 Arnold Bernstein Schiffahrtsgesellschaft, M. B. H.,, Compania Hspanola de Navegacion
Maritima S. A., and Compagnie Generale de Navigation a Vapeur Cyprian Fabre, herein-
after called Bernsteln Line, Gardiaz Line, and Fabre Line, respectively. The allegations
of the amended complaint as respects Arnold Bernstein Steamship Company, Inc., Garcia
& Diaz, and James W. Blwell and Co., Inc., described as agents for the respective
defendant carriers, were abandoned at the hearing.
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R. HERNANDEZ V. A. BERNSTEIN SCHIFFAHRISGESELLSCHAFT 0687

4 of section 14 of the Shipping Act, 1916. Reparation for alleged
injury is requested.

In New York on June 24, 1934, complainant and J. T. de Bareno,
an automobile dealer, of Bilbao, Spain, made an oral agreement under
which complainant was to ship automobiles of General Motors and
Chrysler manufacture from New York to de Bareno at Bilbao. The
agreement covered a period of seven months from June to December,
1934, during which complainant was to ship an average of $25,000
worth of automobiles? per month, f. o. b. New York, exclusive of
complainant’s commission of 15 per cent. Complainant was to pur-
chase the automobiles at 174 per cent off factory retail price. Any
deficiency in any month’s allotment of $25,000 worth of cars was to
be made up during succeeding months of the agreement. An initial
letter of credit for $14,200 in connection with the agreement was
opened by de Bareno in complainant’s favor on July 2, 1934, to
expire August 2, and later extended to October 2, 1934.

Complainant’s evidence is that applications for bookings to ship
unboxed automobiles under the above agreemelit were made to de-
fendants’ agents in New York City for every sailing of each defend-
ant during the agreement period. Admission by defendants of some
of these applications is accompanied by testimony that booking was
refused because of lack of space on the particular vessel or succeed-
ing vessel or vessels, that application was too far in advance of sail-
ing date, that application was made on a different date than asserted
by complainant’s witnesses, that application was for no particular
space, or that booking was made and complainant failed to deliver
the automobiles for shipment. The record shows that applications
for bookings were made to Bernstein Line’s agent in early July 1934.
on August 2 or 5, and on or about August 25, September 14, October
23 and November 26, 1934; to Gdrdiaz Line’s agent in July 1934, on
or about August 10, September 10, in late September, and on or
about October 10, November 10 and December 10, 1934, and to
Fabre Line’s agent in early July 1934, on August 22 or 23, on or
about September 5, on September 6 or 10, and on or about September
22, October 5 and December 10, 1934, and that other applications
were made on intermediate dates not remembered by witnesses. All
applications were made by the representative of Seven Seas Mercan-
tile Transport Company, employed by complainant to procure book-
ings, and by complainant’s president. Complainant’s president un-
dertook to engage space after efforts of Seven Seas representative
were unsuccessful, informing each defendant’s agent of the de Bareno
agreement. These applications were made at visits of these persons

2 Pleasure automobiles, trucks, and chassis.
10.8.M.C.
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at the offices of defendants’ agents and by telephone. - They were for
bookings of cars in lots of 10, 20, 22 or 23, 12 or 15, from 4 to 10,
25, from 20 to 30, from 1 to 20, and for any number from 1 to 100,
and were in effect for any space on any sailing.

During the seven-month period of complainant’s agreement with
de Bareno, Bernstein Line carried one unboxed Dodge sedan?® for
complainant to Bilbao. This automobile was booked on or about
August 25, 1934, by and in the name of a vice-consul of a foreign
country located in New York City, as an act of friendship on his part
for complainant’s president. Booking for this car had previously
been refused complainant’s agent Seven Seas and complainant’s pres-
ident. This carrier had sailings to Bilbao on or about July 18, July
30, September 3, September 12, September 27, October 23, and No-
vember 27, and unoccupied space for from 15 to 25 unboxed auto-
mobiles was available on the September 12 sailing, for probably 30
to 40 on the October 23 sailing, and for 160 on the November 27
sailing. The vessels sailing July 18, September 12, October 23, and
November 27, carried 201, 209, 154, and 66 unboxed automobiles,
respectively.

Deféndant Gardiaz Line carried one shipment of 4 unboxed truck
chassis for complainant to Bilbao during the seven-month period
referred to. This shipment was on sailing of July 10. Other sailings
of this defendant were on or about July 25, August 10, October 11,
and December 13. To support its defense of lack of space, this
defendant submitted in evidence stowage plans of its vessels sailing
October 11 and December 13. These plans indicate that unboxed
automobile space in such vessels, except in their lower holds where
unboxed automobiles could sometimes be stowed, was fully occupied.
Defendant’s witness was without information as to why stowage
plans covering sailings of July 10, July 25, and August 10 were not
also submitted. The general traffic manager of this defendant’s
agent testified that about “the middle of 1934” he refused space for
complainant’s cars to Bilbao, his “real reason” being to force pay-
ment of a debt of complainant’s president for $93.75 in connection
with transportation to South America. Such debt was paid in full
on September 19, 1934. Complainant urges this testimony as showing
space was available at time of such refusal; also that such debt was
not the reason for denial of transportation, as indicated by continued
refusals to book after payment thereof, and by a statement of this
general traffic manager during his testimony that “I told Seven Seas
we would not carry any automobiles for Hernandez, even if
Hernandez paid his bill.”

8 Chrysler product.
1U.S.M.C.
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Automobiles of complainant carried by Fabre Line to Bilbao dur-
ing the seven-month period June-December 1934, consisted of ome
shipment of 4 boxed truck chassis on sailing of October 8, and one
shipment of 3 boxed truck chassis on sailing of November 5. Accord-
ing to the evidence these automobiles were booked by Seven Seas as
“Reos and Whites,” being thus described to Seven Seas by complain-
‘ant’s president because as stated by him “if I said they were Chrysler
products or General Motors products they (defendants) would not
take them.” Other sailings of this defendant to Bilbao were on or
about August 7, September 7, and December 10. Unoccupied space
for unboxed automobiles was available on the sailings of August 7,
September 7, October 8, and December 10. A witness for this de-
fendant testified to acceptances by him on August 21 of applications
for bookings by complainant and complainant’s failure to furnish
the automobiles for shipment. These acceptances are stated to have
been made by telephone to unidentified persons located in the office
of Seven Seas and in the office of complainant. Denial is made by
complainant’s witnesses, including Seven Seas, of the telephone ac-
ceptances referred to. Defendant’s witness admits one of the ship-
ments he refers to may not have been complainant’s. _

Defendant carriers and Compania Trasatlantica comprised jthe
membership of the North Atlantic Spanish Conference during the
period of complaint. No service was available from New York to
Bilbao except via these conference lines. Application for booking to
Compania Trasatlantica was refused with statement of such carrier’s
agent that it had space but complainant’s automobiles could not be
accepted because their wheel base exceeded a length of 115 inches.

Complainant’s practice in exporting unboxed automobiles is to
secure steamship booking and then purchase the automobiles there-
for. It maintains contacts with representatives in automobile manu-
facturing centers from which automobiles covered by previously made
bookings are shipped to it at New York. It rarely has automobiles
on hand in New York at time of booking. This method of conduct-
ing business has been followed by complainant in exporting automo-
biles throughout the world since its incorporation in 1932. At times
during the period of its efforts to obtain bookings from defendants,
complainant had small lots of automobiles available in New York
City ready to ship to Bilbao. '

Complainant’s delivered price in Spain of automobiles it desired
to ship to de Bareno was less than the delivered price of similar cars
received by manufacturers’ distributors in Spain. Testimony of com-
plainant’s witnesses is that when applying for space they vwere told
by agent of Bernstein Line that a distributor in Spain gave such line
more business and would be protected, that such carrier was not

10.8.M.C.
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interested in complainant’s cars, and that complainant had no“chance
in the world to get space during that month (August), the follow-
ing month, or ever; by Gardiaz Line’s agent that it was pressed by
a distributor in Spain not to carry complainant’s cars, and (in
August) that it could not accept any Chrysler or General Motors cars
from complainant but would take any others, and by Fabre Line’s
agent that none of the conference lines would accept complainant’s
cars because of requests from Spain and from General Motors and
Chrysler people in the United States. Further. testimony on behalf of
complainant is that pressure by manufacturers in the United States
and by distributors in Spain upon defendants to prevent shipment of
automobiles by “independents,” such as complainant, was a matter of
common knowledge in shipping circles. J. T. de Bareno testified by
deposition that during his visit to the United States in May and
June, 1934, the agent for defendant Gardiaz Line informed him that
Gardiaz Line was “obliged by larger shippers” to refuse his cars.

Except for partial admission by one witness upon cross examina-
tion, defendants’ witnesses deny the fact or any knowledge of any
pressure by manufacturers, their agents, or distributors. To refute
these denials, and to corroborate its evidence of the fact of such
pressure and that such pressure was the real reason for défendants’
refusals to book its cars, complainant exhibits copy of minutes of
meeting of defendants’ conference of July 14, 1934. Therein defend-
ants and Compania Trasatlantica authorized dispatch of a joint
reply to cables to them from an automobile distributor in Spain.
These cables are acknowledged by Gardiaz Line’s witness to have
related to complainant shipping automobiles to Spain in competition
with such distributor. Defendants’ reply cable expressed a wish to
cooperate with such distributor, stated the conference could not refuse
shipments of independents, and that “up to present no cars shipped.” ¢
Except for the four shipments of complainant’s automobiles herein-
before referred to, defendants’ witnesses could point to no General
Motors or Chrysler cars carried by any defendant to Bilbao from
June 1 to December 31, 1934, inclusive, for other than manufacturers
and their agents.

Respecting the first three months of 1935, included in the period
of complaint, testimony on complainant’s behalf is that after expira-
tion of the de Bareno agreement on December 31, 1934, it had only
“a few stragglers—four or five that were shipped in early May.” No
showing is made of refusals by defendants of applications for book-
ings during these three months.

4 Conceded by Gardiaz Line witness to refer to automoblles of independents, as
distinguished from automobiles of manufacturers or their agents.

1U.8.M.C.
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Throughout the period July 1 to December 31, 1984, defendants
held themselves out as common carriers of unboxed automobiles from
New York to Bilbao. Bernstein Line vessels were so constructed
that this commodity could be stowed in practically all of their cargo
space. Space for unboxed cars in Gardiaz Line and Fabre Line
vessels was more limited, the proper loading of such vessels for
navigation requiring base cargo of grain or other weight commod-
ities. Their capacity for transporting unboxed automobiles was
nevertheless substantial. Complainant’s evidence establishes the fact
of its agreement with de Bareno, and the fact of complainant’s ability
to obtain cars for shipment in the quantities and under the terms of
such agreement. The weight of the evidence is that defendants’
agents were informed of complainant’s agreement with de Bareno.
Complainant’s applications for bookings were continuous from early
July to practically the end of the agreement period, and were in
fact standing importunities upon defendants to furnish transporta-
tion for any number of cars up to the limits of the requirements of
such agreement. Complainant establishes that certain of defend-
ants’ vessels sailing during this continuing request for bookings had
unoccupied space in which some or perhaps all of the cars it desired
to ship under its agreement with de Bareno could have been carried,
and that such undetermined number of cars was not carried solely
because of defendants’ subservience to manufacturers and distributors
with whom complainant-was in competition.

We find that defendants unfairly treated and unjustly discrim-
inated against complainant in the matter of cargo space accommo-
dations, due regard being had for the proper loading of the vessels
and the available tonnage, in violation of paragraph “Fourth” of
Section 14 of the Shipping Act, 1916, and that complainant wes
injured by such violation,

Complainant requests reparation in the amount of $25,050. Such
sum is arrived at by calculating complainant’s commission of 15
percent upon $25,000 per month for seven months, or $175,000, less
$8,000 stated to be f. 0. b. New York value of cars shipped. There
is no showing, however, that all of the cars represented by the
$167,000 upon which the reparation requested is based could have
been carried by defendants; or of the amount of space which was
available and value of the cars which could have been carried in
such available space. Accordingly, complainant fails to establish
the extent of its injury. An order will be entered assigning the case
for further hearing solely with respect to the measure of com-
plainant’s injury.

1U.8.M.0. /



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 20th day of
December, A. D. 19387 :

No. 215

RoBerTo HERNANDEzZ, INC.

.
ARNOLD BERNSTEIN SCHIFFAHRTSGESELISCHAFT, M. B. H., ET aL.

This case being at issue upon complaint and answers on file with
the Department of Commerce of the United States, and having been
duly heard and submitted by the parties, and full investigation of
the matters and things involved having been had; and this Com-
mission, pursuant to the authority vested in it by the Merchant
Marine Act, 1936, having taken over the powers and functions there-
tofore exercised by the Department of Commerce as the successor
to the powers and functions of the United States Shipping Board;
and the Commission, on the date hereof, having made and entered
of record a report stating its conclusions and decision thereon, which
report is hereby referred to-and made a part hereof;

It is ordered, That this case be, and it is hereby, assigned for
further hearing solely with respect to the measure of complainant’s
injury, said hearing to be conducted at such times and places as the
Commission may hereafter determine.

By the Commission.

[sEaL] (Sgd.) W.C. Peer, Jr.,
Secretary.
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No. 481

Broomer Bros. Company, INo.
, v.
Luocrensacr Steamsuip CoMPaNY, INC, ET AL

Submitted January 19, 1988, Decided January 19, 1988

Rate on pulpboard boxes, pails, and berry baskets, in mixed carloads from New
York, N. Y., to Pacific .Coast ports found inapplicable in-certain -instances
but not unjust and unreasonable. Undercharges found outstanding on
certain shipments. Complaint dismissed.

E. T. Fovenbergh for complainant.
M. G. de Quevedo for defendants,

RerorT oF THE COMMISSION

By tHE CoMMIsSSION

Complainant filed exceptions to the report proposed by the ex-

aminers and requested oral argument, which is hereby denied.
" By complaint filed March 17, 1937, as amended, complainant corpo-
ration alleges defendants’ rate in effect between October 3, 1935, and
July 5, 1936, on mixed carloads of pulpboard boxes, knocked down,
other than corrugated, pulpboard pails, nested, and pulpboard berry
baskets or till boxes, nested, from New York, N. Y., to Pacific Coast
ports on shipments originating at Newark, N. Y., was unjust and un-
reasonable. Reparation only is sought. An informal complaint con-
taining the same allegation was filed by this complainant on October
27, 1936, and closed on January 13, 1937. Rates will be stated in
cents per 100 pounds.

Mixed carload shipments of pulpboard boxes, knocked down, pulp-
board pails, nested, and pulpboard berry baskets or till boxes, trans-
ported for complainant during the foregoing period were charged
a rate of 75 cents published in Item 2724 of Alternate Agent Joseph
A. Wellg’ Tariff S. B. I. No. 6, effective October 3, 1935. In April
1984, complainant had made and subsequently continued, an epplica-
tion to defendant carriers for a rate of 50 cents on mixed carload

1 American-Hawaiian Steamship Company, bollar Steamship Lines, Ine., Ltd.,, Amer-
ican Line Steamship Corporation, The Atlantic Transport Company of West Virginia
(Panama Pacific Line), and Panama Mall Steamship Company (Grace Line).
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quantities. Item 2728 of defendants’ tariff as revised effective Oc-
tober 3, 1985, embraced pulpboard boxes, egg ‘cases, and other speci-
fied commodities, but did not -include either -pails or berry baskets.
That item..was published as recommended by the carriers’ Neutral
Rate Committee and approved by the lines, with rates of 72, 56.5,
and 51.5 cents, on minimum carloads of 24,000, 36,000, and 60,000
pounds, respectively, and 140 cents less carload. A member of the
Rate Committee testified for defendants that the failure to include
pulpboard pails and berry baskets was not an error as it was not
the recommendation of that committee nor was it the intention of
that group to include those commodities in the new item, and that
_ there was no authorization in that item for the mixture of fibreboard
or strawboard boxes other than corrugated, knocked down, flat, or
egg cases folded fiat, with berry baskets or till boxes., When com-
plainant’s traffic manager became aware that pails and berry baskets
were not included, immediate application was made to defendant
Luckenbach Steamship Company, Inc., for their inclusion in order -
that mixed carloads could be shipped. Item 2728, however, was not
revised until July 5, 1986, when the rates were made applicable on
pulpboard boxes other than corrugated, knocked down, pulpboard
pails, nested, and pulpboard berry baskets ot till boxes, nested.

Complainant’s contention “is simply that during the time between
October 3, 1935, and the date the effective rate was put in on mixed
carloads, we were injured to the extent of the difference between
56.5 cents and 75 cents. Now we contend that the rate of 75 cents
applicable on the three mentioned commodities was and still is un-
reasonable for a minimum of 36,000 pounds, which is the minimum
governed by the rate. of 56.5 cents.” Except for mentioning that
the all rail rate was 130 cents, complainant offered no comparisons
of rates nor any other evidence supporting its contention that the
assailed rate was unreasonable, because its witness “did not think
it was necessary” and because “I think the defendant carriers * * *
partly agree with me.” A reparation basis is not to be found in
the expectation or promise that a reduced rate would be established
or in the carriers’ subsequent, voluntary reduction of a rate, and a
mere reduction raises no presumption that the former rate was un-
reasonable. While a voluntary reduction does not preclude an award
of reparation if the prior rate was unreasonable, here this has not
been shown.

The rate charged of 75 cents, in Item 2724, was a proportional rate
on berry baskets or till boxes, cups, dishes, pails, trays, carton egg
" case fillers, cake boxes, and suit boxes, as described, “applicable only
when shipments originate at points named and has moved as a carload
by railroad or other carrier to Atlantic loading port from each in-

1U.8.M.C.
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terior point named.” Newark is one of the named points. Except as
noted, the minimum carload weight was 30,000 pounds and by Note 1
“paper pails as described herein may be shipped in straight carloads
at a carload minimum weight of 24,000 pounds.” Complainant’s wit-
ness testified that the 75 cent rate under Item 2724 did not always
cover the specific boxes “that we might have at that time” and testi-
mony on behalf of defendants was that pulpboard boxes, as such, were
not included in this item. Notwithstanding this, paid freight bills
show this rate to have been charged on shipments of “PurLeBoarn Bxs
Nor Corrugatep Kor & Pams Nestep;” “Puresp Pams Nomny Su
Nsr> Sorip—Bxs Pureep Nor Corr Kor”; “Purroarp Boxrs Kor
o/t Corr aND PurrBoarp PaiLs Nst”; “PurpBoarp Boxes”; and
“Purreoarp Boxes Nor Corr Kpr.” Freight bills of Luckenbach
Steamship Compariy, Inc., bear the notation “Item 2724 CL” follow-
ing the description of the commodities, including instances where the
particular consignment was solely of “Ctns pulpboard boxes kdf.”

As shown by this record, the rate of 75 cents in Item 2724 was not
applicable on pulpboard boxes. In a number of shipments the
weights shown are aggregates of boxes and pails, and the volume of
pulpboard boxes on which the 75-cent rate was charged cannot be
determined. However, the shipping papers reveal that the amount
of pulpboard boxes included in some of the mixed carload shipments
were in less-than-carload quantities on which the applicable rate was
140 cents. Furthermore, undercharges apparently result from the
fact that certain shipments do not weigh the required minimum after
deduction of the weight of the pulpboard boxes included in the
mixture.

We find that the assailed rate has not been shown to have been
unjust and unreasonable, but was inapplicable on shipments of pulp-
board boxes. We further find that the application of the assailed
rate on less-than-carload quantities of pulpboard boxzes and on ship-
ments of pulpboard pails and berry baskets weighing less than the
applicable minimum weight resulted in undercharges. An order will
be entered dismissing the complaint. ,
1U0.8.M.C.



OrpErR

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 19th day of
January, A. D. 1938

No. 431

Broomer Bros. Company, INo.
V.
Lucreneacu SteamsaTP CoMPANY, INC., ET AL

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full in--
vestigation of the matters and things involved having been had, and
the Commission, on the date hereof, having made and entered of
record a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Commission.

[seaL] - (Sgd.) W.C. Peer, Jr.

' Secretary.



UNITED STATES MARITIME COMMISSION

No. 444

IN TaE MaTTER OF RATES, CHARGES, REGULATIONS, AND PRACTICES OF
Carriers ENGAGED 1IN TRANSPORTATION OF Sucar From ViraIN
IsraNps 10 THE UNITED STATES

Submitted November 18, 1937. Decided January 19, 1938

Rate on raw sugar from the Virgin Islands to the United States found unjust
and unreasonable, but not unduly prejudicial. Reasonable maximum rate
prescribed.

Ocean Dominion Steamship Corporation, not operating between Virgin Islands
and United States ports, ordered to cancel tariffs relating to such service.
Tariff of American Caribbean Line, Inc., ordered revised to comply with
the Shipping Act.

George S. Robinson and Leslie F. Huntt for the Department of the
Interior and Virgin Islands Company, intervener.

J. E. Light for Bull Insular Line, Inc., and Baltimore Insular
Line, Inc.;- W. H. Grifin and R. D. Weeks for Ocean Dominion
Steamship Corporation and American Caribbean Line, Inc.; James F.
Butler for Bermuda & West Indies Steamship Company.

REPORT OF THE COMMISSION

By tE CommIssIoN:

No exceptions were filed to the report proposed by the examiner.
His findings are adopted herein.

Upon allegations of the Department of the Interior on behalf of
The Virgin Islands Company that the rate on raw sugar of 25 cents
per 100 pounds from the Virgin Islands to the United States is exces-
sive and unfair, we instituted this investigation to determine whether
such rate, and the charges, regulations, and practices in connection
therewith are unreasonable or unduly prejudicial. Unless otherwise
designated, rates stated are in cents per 100 pounds.

Regular direct line service to the United States from the Virgin
Islands is maintained by the Bermuda and West Indies Steamship

10.8.M.0. 695
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Company and the American Caribbean Line, Inc. The Baltimore
Insular Line, Inc., and the Bull Insular Line, Inc., also maintain
regular transshipment service via San Juan, P. R., in conjunction
with a local service of the latter company between San Juan and the
Virgin Islands. Respondent Ocean Dominion Steamship Corpora-
tion does not operate between the Virgin Islands and United States
ports.

The rate on sugar from the Virgin Islands during 1935, 1936, and
until April 1937, was 16 cents; prior thereto it was less than 16 cents.
The American Caribbedn Line in April 19387, and shortly thereafter,
the Bermuda and West Indies Steamship Company, advanced the
rate to 25 cents. Bull Insular and Baltimore Insular Lines have not
transported or quoted rates on sugar from the Virgin Islands since
1929.

The Virgin Islands Company, a Government-owned corporation,
has 1,600 acres of land devoted to the cultivation of sugar-cane and
purchases the cane of approximately 700 squatters, tenant farmers,
and homesteaders. The price of sugar-cane at St. Croix, Virgin
Islands, is related to the New York market quotation on sugar, less
freight, handling, bagging, and other costs. The effect of the rate
increase was to reduce the price of sugar-cane $0.0054 per 100 pounds
or $3.24 on the average production per acre.

Raw sugar is the principal commodity shipped from the Virgin
Islands. Shipments during 1934, 1935, and 1936 amounted to 5,187,
2,493, and 38,787 short tons, respectively. Approximately 1,000 tons
were ready for marketing at the time of hearing, which if shipped,
filled the island quota of 5462 tons for 1937. Other commodities
exported are turtles, hides and skins, tomatoes, rum, bay rum, and
angostura bitters, on which the rates have not been increased.

Virgin Islands sugar is marketed in the United States in competi-
tion with that produced in Puerto Rico, Haiti, Jamaica, and Cuba.
Distances from principal ports in those islands to New York, N. Y.,
are 1,465, 1,399, 1372, 1,474, and 1,227 nautical miles, respectively.
The following statement shows rate increases made by respondents
on sugar and other commodities in the northbound trade:

Rates from competitive points
Commodity Origin Am%;zenatsosf to- EP {,‘i‘;’,’,‘&“&“ Dominj-

Haitt | J% | canRe | Sen | He-

maica public Juan | vana
Sugar....._... Virgin Islands. . 116 to 25 56 Open 20 |ecmmmeeeoo 15 | Open
Cocoa beans..| Trinidad....... 140 to 60 25 45 50 53 50 50
Banak logs...| Paramaribo.... . 15(; 16 301% k20 U PO PSR ERI R,

an
Molasses. ... Barbados. .....|[{ o30050q 778 1} 23toassl 195 | 90 221 130 238
1t Cents per 100 pounds. ¢ Cents per cubic foot. 3 Cents per barrel of 850 pounds.
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Increases in southbound rates range from 15 to 25 percent. Sugar
shipped from Puerto Rico exceeds 800,000 tons per year, and moves
at a contract rate of 14.5 cents, the noncontract rate being 15 cents.
The rate on refined sugar is 15.75 cents. The volume from Cuba
exceeds 1,750,000 tons annually and is shipped in chartered vessels.
Respondents Ocean Dominion Steamship Corporation and American
Caribbean Line participate in this movement. Early in 1937 the rate
on Cuban sugar was as high asz 28 cents, but more recently fixtures
have been made at 20 cents, The rate stated to apply from main
ports in Venezuela served by American Caribbean, is approximately
24.5 cents, but the distances are greater than from ports in the islands
mentioned.

Loading facilities at Puerto Rican ports permit vessels to load
with despatch. At docks in San Juan it is not uncommon to load
4,600 tons per day. At IFajarda, a principal sugar outport, from
750 to 850 tons may be loaded from lighters. At St. Croix ports
where sugar is lightered to the vessel, carriers have never loaded
1,000 tons in less than 114 days and frequently it has taken 314 days.
However, loading conditions at the respective ports are now not
materially different from conditions which existed at the time the
16-cent rate was in effect, and in the absence of evidence that despatch
in Puerto Rican ports has improved over 1936 or that facilities at
St. Croix are now not so favorable as in that year, the difference
in loading conditions, of itself, does not warrant an increase in the
rate. The 16-cent rate, voluntarily established and maintained for a
period of time exceeding two years, was prima facie reasonable, and
a 56 percent increase therein must be justified.

Respondents rely principally upon increased operating costs.
Statements submitted by the Bermuda and West Indies Steamship
‘Company indicate that on a voyage of its S. S. Nerissa in April 1937,
expense incurred, exclusive of overhead depreciation, or interest on
investment, increased 53 percent over similar expenses of a com-
parable voyage of the same vessel in May 1936. That company also
claims that on a shipment of 1,315 tons transported during Septem-
ber-October 1936 via the S. S. Primo, then under time charter, a loss
-of $125.56 resulted. Revenue on that shipment, after deducting load-
ing and discharging costs, charter hire, cost of fuel, and other ex-
penses while actually loading and discharging, amounted to $896.23,
whereas charter hire, fuel cost, and other expenses incurred while
en route from the Virgin Islands to New York, claimed by respond-
ent to be properly chargeable to that cargo, amounted to $1,021.79.
In like manner, a loss of $1,037.44 is claimed on a shipment of 900
tons of sugar transported at a 25-cent rate on the S. S. Nerissa in
May 1937. The vessels served regular itinerary ports beyond St.

1U.S.M.C.
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Croix, and since expense incident to the vessels’ return to New York
would have accrued in any event, it may be that other cargo should
bear a greater proportion of that expense than has been allocated
thereto. In fact, the revenue obtained from this shipment may have
decreased the loss that would have otherwise resulted.

Time charter rates paid by the American Caribbean Line, Inc., on
comparable vessels operated on regular itineraries during 1986 and
1937 reflect increases exceeding 100 percent per deadweight ton and
approximately 83 percent in per day charter cost. Increased cost of
fuel per day was 26 percent, and total operating costs show an aver-
age per-day increase of 63 percent in 1937 over 1936. Voyages com-
pleted in 1937 of vessels operated on bare-boat charter basis, show
an increase in per day cost of approximately 30 percent over a com-
parable period in 1936.

The American Caribbean Line stated if it handled sugar from St.
Croix, it would have to shut out something else in the lower islands
which usually pays a much higher rate. In May 1937, that line
transported a 1,349-ton shipment for Virgin Islands Company to
Philadelphia, Pa. No space was available on vessels regularly
operated northbound, and the S. S. TAyra, a vessel of 2,300 tons
deadweight, was diverted from a Gulf port to handle the shipment.
No other cargo was transported, and a loss of $2,412.12 resulted. It
was admitted that this was perhaps an isolated instance. Under the
circumstances, a loss could hardly have been avoided. In view of
the limited tonnage available generally at Virgin Islands ports, re-
spondent -unquestionably "contemplated that its service from such
ports would be via vessels operating on its regular route. That a'loss
resulted in this instance is not convincing that a loss would be in-
curred in the future on such vessels. The publication and filing of a
tariff imposes an obligation upon a cariier to serve the ports or
places named therein, and a refusal to book cargo, if at the time
space is available, for the sole reason that more profitable bookings
are available elsewhere, is not sanctioned by the Shipping Acts.

An exhibit of the American Caribbean Line purporting to reflect
the major commodity movement northbound to New York shows that -
during the first 6 months of 1937, 5,460 tons of cargo was transported.
That exhibit did not include bauxite, a mineral used in the manu-
facture of aluminum, which it was stated moved in quantities of ap-
proximately 2,500 tons a month. Apparently bauxite is the principal
commodity transported by the American Caribbean Line. It should,
therefore, bear a substantial part of the increased operating cost.
Neither the rate charged on bauxite nor the manner in which that
commodity bears its share of increased operating cost was shown.

1U.8.M.C.
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It must be recognized that operating costs have advanced and
that increased revenues to meet such costs are perhaps necessary.
But all cargo carried should contribute :its. proper share, and the
burden imposed upon interstate transportation should not be greater
than that imposed on traffic moving in foreign trade. Apart from
the increase on Virgin Islands sugar, there has been no increase in
any rate in excess of 3314 percent, and increases have been imposed
upon only 4 of the 15 commodities transported northbound dur-
ing the period January 1 to June 30, 1937. Respondents state that
competitive rates on cocoa beans and molasses prevented a larger
percentage of increase on those commodities. The rate table herein
set forth discloses that respondents’ rates on those commodities are
not out of line with those charged from the majority of the competi-
tive points shown. The low rate on molasses from San Juan may
be accounted for by the fact that ordinarily the movement is in
tankers. Regarding sugar, respondents show a similar competitive
situation, but their 25-cent rate is materially higher than that
charged from the majority of the competitive points. The record
contains no satisfactory explanation why other northbound com-
modities have not contributed to the increased cost of operation. The

, increase in the rate on sugar, the only commodity moving in volume
from the Virgin Islands, is 2224 percent higher than the increase
on any other commodity. It is not shown that cost incurred in serv-
ing the Virgin Islands is greater in proportion to that incurred at
other ports served. A 56 percent increase in the rate on sugar has not
been justified and the increased rate is unjust and unreasonable.
Under the circumstances shown, in the absence of a general rate
adjustment on all northbound traffic, a reasonable maximum rate
for future application should not exceed an advance of 3314 percent
above the rate in effect prior to April 1937.

The Virgin Islands Company contends that the maintenance of a
lower rate from Puerto Rico than from the Virgin Islands is unduly
prejudicial to it and other shippers, in violation of section 16 of the
Shipping Act, 1916. However, respondents American Caribbean
Line, Inc., and Bermuda and West Indies Steamship Company, Ltd.,
the only carriers now transporting sugar from the Virgin Islands,
do not operate in the Puerto Rican trade and there is no evidence
that they control the rates from Puerto Rico. While, as stated, the
Ocean Dominion Steamship Corporation and American Caribbean
Line carry sugar from Cuba, transportation conditions in that trade
"are different from those existing in the Virgin Islands trade. Con-
sequently, there is no basis for a finding of undue prejudice.

The Ocean Dominion Steamship Corporation has of record sec-
tion 18 tariffs which name rates for transportation between the

1U.S. M. C.



700 UNITED STATES MARITIME COMMISSION

Virgin Islands and the United States, in which service it does not
engage. The tariff of the American Caribbean Line, Inc., names
rates for transportation from St. Thomas and St. Croix, V. 1., to
New York, N. Y., and Norfolk, Va. It has been shown that this
carrier transported a quantity of sugar from St. Croix to Philadel-
phia, Pa., a port not named in its tariff. In addition, its tariff
contains no rules or regulations governlng the application of the
rates or the conditions under which service will be accorded. Sec-
tion 18 of the Shipping Act, 1916, contemplates that-tariffs filed pur-
suant thereto shall serve as information to shippers. and others in-
terested regarding available all-water routes between interstate ports
ag well as rates or charges for or in connection with transportation
over such routes. Tariffs naming rates for service which does not
exist are meaningless and the filing thereof amounts to false repre-
sentation contrary to the letter and spirit of the law. Intercoastal
Schedules of Hammond Shipping Company, Ltd., 1 U. S. S. B. B.
606.

We find that the rate complained of is unjust and unreasonable to
the extent it exceeds a rate of 21 cents, but that it is not unduly
preferential or prejudicial. We further find that tariffs of Ocean
Dominion Steamship Corporation, Ltd., should be canceled and that
the tariff of American Caribbean Line, Ltd., covering northbound
transportation should be amended in accordance with the views ex-
pressed herein. An appropriate order will be entered. .
1U.8.M.C.
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ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 19th day of
JanualyA D. 1938

No. 444

In THE MaTTER OF RATES, CHARGES, REGULATIONS, AND PRACTICES OF
CARrRIERS ENGAGED IN TRANSPORTATION OF SuGAR FroM VIRGIN
IsLanps 170 THE UNITED STATES

This case, instituted under Section 22 of the Shipping Act, 1916,
having been duly heard, and full investigation of the matters and
things involved having been had, and the Commission, on the date
hereof, having made and entered of record a report stating its con-
clusions and decision thereon, which report is hereby referred to and
made a part hereof;

It i§ ordered, That respondents, The Bermuda and West Indies
Steamship Company and American Caribbean Line, Inc., be, and they
are hereby, notified and required to cease and desist, on or before
March 15, 1938, and thereafter to abstain from publishing, demand-
ing, or collecting for the transportation of raw sugar from the Virgin
Islands to the United States a rate which exceeds that prescribed in
the next succeeding paragraph hereof;

It is further ordered, That said respondents be, and they are hereby,
notified and required to establish, on or before March 15, 1938, by
filing and posting in accordance with Section 18 of the Shipping Act,
1916, and thereafter to maintain and apply to the transportation of
raw sugar from the Virgin Islands to the United States a rate which
shall not exceed 21 cents per 100 pounds; and

It is further ordered, That, on or before March 15, 1938, the tariff
of respondent American Caribbean Line, Inc., be amended to conform
with the views expressed herein, and that the tariffs of respondent
Ocean Dominion Steamship Corporation be canceled.

By the Commission.

[sEaL] (Sgd.) W C. PEgr, JR.,

' —rmsmmmesmT==E===Y Seeretary.
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