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DEPARTMENT OF THE NAVY
Office of the Secretary
Washington, DC 20350-1000

SECNAV INSTRUCTION 5820.8A

From: Secretary of the Navy
To: All Ships and Stations

RELEASE OF OFFICIAL
INFORMATION FOR LITIGATION
PURPOSES AND TESTIMONY BY
DEPARTMENT OF THE NAVY (DON)
PERSONNEL

Subj:

Ref: (a) DOD Directive 5405.2 of
23 Jul 1985, 50 Fed. Reg. 32056,
8 Aug 1985, 32 C.F.R. pt. 97,
Release of Official Information in
Litigation and Testimony by DOD

Personnel as Witnesses

(b) 5§ U.S.C. § 301 (1988)

(c) 10 U.S.C. § 113 (1988)

(d) 10 U.S.C. § 5013 (1988)

(e) Linited States ex rel. Touhy v,
Ragen, 340 U.S. 462 (1951)

(h 5 U.S.C. §§ 552, 552a (1988)

(g) Manual of the Judge Advocate
General

Encl: (1) Definitions

(2) Authority to Act

(3) Authority to Determine and
Respond

(4) Contents of a Proper Request or
Demand

(5) Considerations in Determining to
Grant or Deny a Request

(6) Action to Grant or Deny a Request

(7) Response to Requests or Demands
in Conflict with this Instruction

(8) Fees and Expenses

(9) Sample Letters in Response to
Litigation Requests

i. Purpose. To impiemeni reference (a)
regarding release of official information for
litigation purposes and provision of testimony by
Department of the Navy (DON) personnel for

SECNAVINST 5820.8A
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litigation purposes, and to prescribe conduct of
DON personnel in response to a litigation request
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2. Cancellation. SECNAVINST 5820.8 of
11 Aug 87.

3. Authority. Reference (a) establishes
Department of Defense (DOD) policy, assigns
responsibilities, and prescribes procedures for
releasing official DOD information for litigation
purposes and providing testimony by DOD per-
sonnel for litigation purposes. References (b),
(c), (d) and (e) are authority for reference (a).

4. Policy

a. General. It is DON policy to make
factual official information, both testimonial and
documentary, reasonably available for use in
Federal courts, state courts, foreign courts, and
other governmental proceedings uniess that
information is classified, privileged, or otherwise
protected from public disclosure. DRQN person-
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hawever. shall not nrovide such official infor-
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b. QOpinion and Expert Testimony, DON (A
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United States or a party represented by the
D f Justi ith 1l . ial

izati i is i ion. Upon
a showing by a requester of exceptional need or
unique circumstances, and that the anticipated
testimony will not be adverse to DOD interests or
the United States, the General Counsel of the
Navy, the Judge Advocate General of the Navy,
or their respective delegates may, in their sole
discretion, grant such written special authori-
zation for DON personnel to appear and testify
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as expert or opinion witnesses alt no expense 1o

the United States. It is expected that approval

for DON personnel to provide expert or opinion
testimony rarely will be granted.

5. Effect
a. Applicability

(1) This instruction applies to all present
and former DON civilian and military personnel
whether employed by, or assigned to, DON
temporarily or permanemly Affected personnel

are defined mo

(2) This instruction applies only to
situations involving existing or reasonably antici-
pated litigation, as defined in enclosure (1),
paragraph 3, when DOD information or witnesses
are sought, whether or not the United States,
DOD. or its components are pames thereto. It

(3) This instruction provides guidance
only for DON operation and activities of its pre-
sert and former personnel. It is not intended
to, does not, and may not be relied upon to,
create any right or benefit, substantive or proce-
dural, enforceable at law or equnv against the

nited
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(4) This instruction is not intended to
infringe upon or displace the responsibilities
committed to the Department of Justice in
conducting litigation on behalf of the United
States.

(5) This instruction does not supersede
DQOD or DON rpmlla..

tions, directives, or instructions governing testi-
mony of DON personnel or release of official
DOD or DON information during grand jury
proceedings.

or modify existing laws,

(6) This instruction does not control

release of official information under the Freedom
of Information Act (F'('\IA\ S U.SC. R $§2. or

aiii J < Iy

the Privacy Act, S U.S.C. 8 552a (referenc_:e
(f)). This instruction does not preclude treating

any written request for DON records as a request
under the FOIA or Privacy Acts. Activities are
encouraged to treat such requests for documents

under the FOLA or the Prﬁacy Act if they are
invoked by the requester either expilicitly or by
fair implication. See 32 C.F.R. §§ 701.3(d),
701.10(a). Activities are reminded that such

treatment does not absolve them of the respon-
sibility to respond in a timely fashion to legal
process. In any event, if the official information
requested pertains to a litigation matter to which
the United States is a present or potential party,
the release authority should notify the delegate of

A fMlamawal Moo PR == A e
the General Counsel or the Judge Advocate
General, under enclosure (3), paragraph 3.

(7) This instruction does not apply to
release of official information or testimony by
DON personnel in the following situations:

(a) Before courts-martial convened

by any DOD component, or in administrative
proceedings conducted by, or on behalf of, such
component

(b) under administrative proceed-
ings conducted by. or on behalf of, the Equal
Employment Opportunity Commission (EEQC)
or the Merit Systems Protection Board (MSPB),
the Federal Labor Relations Authorit)' the Fed—

(c) in response to requests by
Federal Government counsel, or counsel repre—
senting the interests of the Federal Government,

in litigation conducted in whole or in part on
behalf of the U ed State< (e.o.. N

ehal! of the Lnite

AS Y ~ \
Recovery Act claims, affirmative claims, or

subpoenas issued by, or concurred in by, Gov -
ernment counsel when the United States is a
party), but the regulation does apply to an
action brought under the qui tam provisions of
the False Claims Act in which a private party
brings an action in the name of the United

States but in which the Department of Justice
either has not vet determined to intervene in the
litigation or has declined to intervene
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required by the Defense Industrial Personnel
Security Clearance Review Program under DOD
Directive 5220.6 of 12 August 1985 (NOTAL);

(e) release of copies of Manual of
the Judge Advocate Generai (JAGMAN) inves-

tigations, conducted under reference (g), to the

next of kin (or their representatives) of deceased
or incompetent naval personnel;

(f) release of information by DON
personnel to counsel retained on their behalf for
purposes of litigation, unless that information is
classified, privileged, or otherwise protected from
disclosure. (In the latter event, compliance with
reference (a) and this instruction js required.);

(g) cases involving garnishment
orders for child support and/or alimony. The
release of official information in these cases is
governed by 5 C.F.R. pt. 581 and SECNAV-
INST 7200.16, or;

{(h) release of information to Fed-
eral, state, and local prosecuting and law en-
in onn unction with an

forcement authorities, in

investigation conducted by a DOD component
or DON criminal investigative organization.

(8) This instruction does not preclude
official comment on matters in litigation in
appropriate cases.

(9)
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primary responsibility for coordlnatmg all
litigation requests for demands for official DOD
information or testimony of DOD personnel in
litigation involving terrorism, espionage, nuclear
weapons, and inteiligence sources or means.
Accordingly, determining officials who receive
requests pertaining to such litigation shall notify
the Associate General Counsel (Litigation) or the
Deputy Assistant Judge Advocate General
(International Law or General Litigation) who
shall consult and coordinate with DOD General

Counsel prior to any response to such requests.

SECNAVINST 5820.8A
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b. Relationship with Federa! Rules of
Procedure. The requirements imposed by this

instruction are intended, among other things, to
provide adequate notice to DON regarding the
scope of proposed discovery. This will assure
that certain DON information, which properly
should be withheld, is not inadvertently released
in response to a lmgauon request or demand

When the Umted States is a party to
Federal litigation and the party opponent uses
discovery methods (e.g., request for interroga—
tories and admissions, depositions) set forth in
Federal rules of procedure, the Judge Advocate
General or General Counsel, in consultation with
representatives of the Department of Justice or

tt
nizant United States Attorney, may

line whether the requirement for a
separate written request in accordance with
enclosure (4) of this instruction should be
waived. Even if this requirement is waived,
however, DON personnel who are subpoenaed to

testify still will be required to obtain the written
permission described in paragraph 4.

c. Violations. The underlined portions of
paragraph 4 and enclosure (7) of this instruction

constitute a regulatory general order applicable

all DON personnel individually and need no
further implementation. A violation of those
provisions is punishable under the Uniform Code
of Military Justice for military personnel and is
the basis for appropriate administrative proce-

dures with respect to civilian employees. More=
over, violations of this instruction by DON per~
sonnel may, under certain circumstances, be

actionable under 18 U.S.C. § 207.

6. Definitions. Key terms utilized in this
instruction are set forth in enclosure (1).

7. Action

a. Authority to Act. The rity of

‘persons authorized to respond to requests under

reference (a) and this instruction is set forth in
enclosure (2).
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on reference (a) and this
instruction are ldenuﬁed in detail in enclosure
(3). The necessary contents of a request
hereunder are discussed in enclosure (4).
Considerations in granting or denying a request
are detailed in enclosure (5). The contents of a
proper grant or denial are detailed in enclosure

[e]

(&Y Tha proper responses to reqt

{6). Tne proper responses (o requests or

dpmanrk in conflict with reference (a) and this

Assessment of fees pertaining to actions taken
under this instruction is detailed in reference (h)
and enclosure (8). Sample letters in response to
litigation requests are provided in enclosure (9).

8. Publication in Code of Federal Regula-
tions. This instruction has been published at 32
C.F.R. pt. 725. Reference to pertinent C.F.R

provisions in responding to questions or requests
by litigants, their counsel, and cognizant courts is
encouraged.

Secretary of the Navy

Distribution:
SNDL Parts 1 and 2
MARCORPS Code PCN 72000006500

SECNAV/OPNAYV Directives Control Office
Washington Navy Yard, Buiiding 200
Washington, DC 20374-5074 (20 copies)

Stocked:

Naval Publications and Forms Directorate
5801 Tabor Avenue

Philadelphia, PA 19120-5099 (500 copies)



DEFINITIONS
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i. Determining Authority. The cognizant DON or DOD official
designated to grant or deny a litigation request. 1In all cases
in which the United States is, or might reasonably become, a

part§:v8r in whiéh expert testimony is rééﬁééié&f the Judge
Advocate General or the General Counsel of the Navy, depending on
the subject matter of the request, will act as determining

authority. 1In all other cases, the responsibility to act as

determining authority has been delegated to all off rs

At adneay canaral Aanrtromardtdal ~S~Aanvaninea annthard +o NAr +n +hoir
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subordinate commands, and to other commands and activities
indicated in enclosure (3).

2. DON Personnel. Active duty and former military personnel of
the naval service including retirees; personnel of other DOD
components serving with a DON component; Naval Academy midship-
men; present and former DON civilian employees including non-
appropriated fund activity employees; non-U.S. nationals
performing services overseas for DON, under provisions of status
of forces agreements; and other specific individuals or entities
hired through contractual agreements by or on behalf of DON, or

performing services under such agreements for DON (e.

'I

d personnel).

CODSUltanCS contractors and their empioyees a

3 Factual and Expert or Opninion Testimonv. DON nolicv favors

e a G s vala Gaava adaaprToa N pr s raa aoed el -, s e i 1 ~aQVUaAaS

disclosure of factual matters if disclosure does not violate the
criteria stated in enclosure (5). The distinction between
factual matters, and expert or opinion matters (where DON policy
favors non-disclosure) is not always clear. The considerations
set forth below pertain.
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er be purely fa
On the other hand, they may be involved with the matter only
through an after-the-event investigation (e.g., JAGMAN investiga-
tion). Describing the manner in which they conducted their
investigation and asking them to identifz factual conclusions in
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their reportcu would likewise constitute factual matters to which
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reaffirm their findings of fact, opinions, and recommendations,
or asking them to form or express any other opinion -
particularly one based upon matters submmitted by counsel, or
going to the ultimate issue of causation or liability - would
clearly constitute precluded testimony under the above policy.
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Enclosure (1)
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their duties. If their opinions are formed prior to, or contem-
poraneously with, the matter in issue, and are routinely required
of them in the course of the proper performance of their profes-

sional duties, they constitute essentially factual matters (i.e.,

the opinion they previously held). Opinions formed after the
event in question, including responses to hypothetical questions,
generally constitute the sort of opinion or expert testimony

which this instruction is intended to severely restrict.

c. Characterization of expected testimony by a requester as
fact, opinion, or expert is not binding on the determining

authority. When there is doubt as to whether or not expert or
opinion (as opposed to factual) testimony is being sought, the
request should be forwarded as set forth in enclosure (3).

4. Litigation. All pretrial, trial, and post-trial stages of
all existing or reasonably anticipated judicial or administrative

actions, hearings, investigations, or similar proceedings before
civilian courts, commigssionsg, boards (including the Armed Ser-
vices Board of Contract Appeals), or other tribunals, foreign and

domestic. ‘This term includes responses to discovery requests,
depositions, and other pretrial proceedings, as well as responses
to formal or informal requests by attorneys or others in situa-

__________ mcadd il e D A L emcrm T oo ~d =ad 1 o~

tions involving, or reasonably anticipated to involve, civil or

4~
criminal litigation.

5. Official Information. All information of any kind, however
stored, in the custody and control of DOD or its components,
including DON; relating to information in the custody and control
of DOD or its components; or acquired by DOD personnel or DOD

component personnel as part of their official duties, or because
of their official status within DOD or its components, while such
personnel were employed by or on behalf of DOD or on active duty

with the United States Armed Forces. (Determining whether
"official information" is sought, as opposed to non-DOD
information, rests with the determining authority identified in
enclosure (3), rather than the requester.)

6. Reguest or Demand (Legal Process). Subpoena, order, or other
=, nNr

request by a Fe oreign court of competent
jurisdiction, by any administrative agency thereof, or by any
party or other person (subject to the limitations in paragraph 5
of the basic instruction), for production, disclosure, or release
of official DOD information or for appearance, deposition, or
testimony of DON personnel as witnesses.
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Enclosure (1)



AUTHORITY TO ACT

l. The General Counsel of the Navy, the Judge Advocate General
of the Navy, and their respective delegates (hereafter "deter-
mining authorities”), described in enclosure (3), shall respond
to thlgatlon requests or aemancs for official DOD 1nformation or

of their rncpnni—-{vrn Rnlegativl.s, r

ltation and coordination with the Department
the appropriate United States Attorney as required; referral of
matters proprietary to another DOD component to that component;
determination as to whether official information originated by
the Navy may be released in litigation; and determination whether

DOD personnel assjigned to or affiliated with the Navy may be

r
-
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o

interviewed, contacted, or used as witnesses concerning official
DOD informaticon or as expert or opinion witnesses. Following
coordination with the appropriate commander, a response may

further include whether installations, facilities, ships, or
aircraft may be visited or inspected; what, if any, conditions
will be imposed upon any release, interview, contact, testimony,
visit, or inspection; what, if any, fees shall be charged or
waived for access under the fee assessment con51deratlons set

PR o
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forth in enclosure (8); and what, if any, claims of privilege,
. .
pursuant to this instruction, may be invcked before any tribunal.

2. Enclosures (3), (4), (5), and (6) detail the authority of
various officials to determine and respond to a request, contents
of a proper request or demand, considerations in granting or
denying a request, and contents of a proper grant or denial of a
request.

Enclosure (2)
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AUTHORITY TO DETERMINE AND RESPOND

TABLE OF CONTENTS

Matters proprietary to DON . . . . ¢ v v v o o o o o o . 2
Matters proprietary to another DOD component . . . . . . 2

Litigation matters to which the United States is,

or might reasonably become, a party. . . . . . . . . . . . 2
a. Litigation requests regarding matters assigned tc the
Judge Advocate General of the Navy . . . . . . . . . 2
b. Litigation requests regarding matters assigned to the
General Counsel of the Navy . . . . v ¢ v v o o o o . 3
Cc. Matters involving the Armed Services Board of
Contract Appeals . . . ¢ ¢ ¢ ¢ ¢ v e e 4 e e e o w W . 3
Litigation matters in which the United States is not.
and is reasonably not expected to become, a party . . . . 3
a. Matters within the cognizance of the Judge Advocate
General . . . . Ll e e e e e e e e e e e e e e 3
( 1 ) Fact Witnesses L - - - - - - = H s s = - - - . . L] 3
(2) Visits and Views e o o o s s s e e o e o o o o o o 4
(S) Documents . . ¢ ¢ v ¢ ¢ v ¢ 4 4 4 e e e e e e . 4
(4) Expert or Opinion Requests e e e e o o e o e o o 5

b. Matters within the cognizance of the General

Counsel of the Navy. . . . ¢ ¢« ¢ ¢ v & o « . e« « « 5

(1) Matters not involving issues of Navy policy . . . . 5

(3) Matters involving asbestos litigation . . . . . . . 5

c. Matters not clearly within the cognizance of either
the Judge Advocate General or the General Counsel . . . 5

Enclosure (3)
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AUTHORITY TO DETERMINE AND RESPOND

1. Matters proprietary to DON. If a litigation request or
demand is made of DON personnel for official DON or DOD
information or for testimony concerning such information, the
individual to whom the request or demand is made will immediately
notify the cognizant DON official designated in paragraphs 3 and
4 who will determine availability and respond to the request or
demand.

2. Matters proprietary to another DOD component. If a DON
activity receives a litigation request or demand for official
information originated by another DOD component or for non-DON
personnel presently or formerly assigned to another DOD
component, the DON activity will forward appropriate portions of
the request or demand to the DOD component originating the
information, to the components where the personnel are assigned,
or to the components where the personnel were formerly assigned,
for action under reference (a). The forwarding DON activity will
also notify the requester and court (if appropriate) or other
authority of its transfer of the request or demand.

3. Litigation matters to which the United States is, or might
reasonably become, a party. Examples of such instances include
suits under the Federal Tort Claims Act, Freedom of Information
Act, Medical Care Recovery Act, Tucker Act, and suilts against
Government contractors where the contractor may interplead the
United States or seek indemnification from the United States for
any judgment paid, e.g., aviation contractors or asbestos
matters. Generally, a suit in which the plaintiff is represent-
ing the interests of the United States under the Medical Care
Recovery Act is not a litigation matter to which the United
States is, or might reasonably become, a party. Determining
authorities, if in doubt whether the United States is likely to
become a party to the litigation, should seek guidance from
representatives of the Offices of the Judge Advocate General or
General Counsel. The Judge Advocate General and the General
Counsel have the authority to determine whether a litigation
request should be forwarded to them, or retained by a determining
authority, for resolution.

a. Litigation requests reqgarding matters assigned to the
Judge Advocate General of the Navy under Navy Regulations
(Regs.), art. 0331 (1990), shall be referred to the Deputy
Assistant Judge Advocate General (DAJAG) for General Litigation,
200 Stovall Street, Alexandria, VA 22332-2400, who will respond
for the Judge Advocate General or transmit the request to the
appropriate DAJAG for response.

Enclosure (3) 2
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b. Litigation requests regarding matters assigned to
the General Counsel of the Navy under Navy Regs., art. 0327
(1990), shall be referred to the cognizant Command Counsel under,
and subject to, limitations set forth in paragraph 4b. That
Command Counsel may either respond or refer the matter for action
to another office. Requests involving asbestos litigation shall
be referred to the Office of Counsel, Naval Sea Systems Command
Headquarters, Personnel and Labor Law Section (Code OOLD), Wash-
ington, DC 20362-5101. Matters not clearly within the purview of
a particular command counsel shall be referred to Associate
General Counsel (Litigation), who may either respond or refer the
matter for action to another office.

c. Matters involving the Armed Services Board of Contract

Appeals shall be forwarded to these respective counsel except
where the determination may involve the assertion of the
deliberative process privilege before that Board. In such an
event, the matter shall be forwarded for determination to the
Associate General Counsel (Litigation).

4. Litigation matters in which the United States is not, and is
reasonably not expected to become, a party

a. Matters within the cognizance of the Judge Advocate

General

(1) Fact witnesses. Requests to interview, depose, or
obtain testimony of any present or former DON personnel as
defined in enclosure (1), paragraph 2 about purely factual
matters shall be forwarded to the Navy or Marine Corps officer
exercising general court-martial jurisdiction (OEGCMJ) in whose
chain of command the prospective witness or requested documents
lie. That determining authority will respond for the Judge
Advocate General under criteria set forth in enclosure (5).

(a) If the request pertains to personnel assigned to
the Office of the Chief of Naval Operations, the Office of the
Vice Chief of Naval Operations, or an Echelon 2 command located
in the Washington, DC, area, it shall be forwarded to that office
which will likewise respond for the Judge Advocate General under
the criteria set forth in enclosure (5).

(b) If a request pertains to Marine Corps personnel
assigned to Headquarters Battalion, Headquarters Marine Corps, or
to other Marine Corps commands located in the Washington, DC
area, it shall be forwarded to the Commandant of the Marine Corps
(JAR), Headquarters, U.S. Marine Corps, which will respond for
the Judge Advocate General under criteria set forth in enclosure
(5).

3 Enclosure (3)
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(c) Nothing here shall prevent a determining authority
from referring requests or demands to another determining
authority better suited under the circumstances to determine the
matter and respond, but the requester shall be notified of the
referral. Further, each determining authority specified In this
paragraph may further delegate his or her decisional authority
to a principal staff member, staff judge advocate, or legal
advisor.

(d) In the alternative, the requester may forward the
request to the DAJAG for General Litigation, who may refer the
matter to another determining authority for response, and so
notify the requester.

(2) Visits and views. A request to visit a DON activity,
ship, or unit, or to inspect material or spaces located there
will be forwarded to one of the authorities stated in paragraph
4a(1), who will respond on behalf of the Judge Advocate General.
Action taken by that authority will be coordinated with the
commanding officer of the activity, ship, or unit at issue, or
with his or her staff judge advocate (if applicable). The
military mission of the unit shall normally take precedence over
any visit or view. The commanding officer may independently
prescribe reasonable conditions as to time, place, and
circumstance to protect against compromise of classified or
privileged material, intrusion into restricted spaces, and
unauthorized photography.

(3) Documents. 10 U.S.C. 8§ 7861 (1988) provides that the
Secretary of the Navy has custody and charge of all DON books,
records, and property. Under DOD Directive 5530.1 of 22 August
1983 (NOTAL), the Secretary of the Navy’s sole delegate for
service of process is the General Counsel of the Navy. See 32
C.F.R. 8 257.5(c). AIll process for such documents shall be
served via certified mail or Federal Express upon the:

General Counsel of the Navy, Navy Litigation Office, 720 Kennon
Street SE, Bldg 36 Room 233, Washington Navy Yard, DC 20374-
5013, (202) 685-7039, who will refer the matter to the proper
delegate for action. Matters referred to the Judge Advocate
General will normally be provided to the determining authorities
described iIn paragraphs 3 and 4. That authority will respond
per criteria In enclosure (56). Process not properly served on
the General Counsel is insufficient to constitute a legal demand
and shall be processed as a request by counsel. Requests for
documents maintained by the National Personnel Records Center
will be determined by the official provided in enclosure (5),

paragraph 2(b)(3).

Enclosure (3) 4
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(4) Expert or opinion requests. Any request for expert
or opinion consultations, interviews, depositions, or testimony
will be referred to the DAJAG for General Litigation who will
respona for the Judge Advocate General, or transmit the request
A—.-‘-aA-\.n o~ ™A TAMN P - N - s ar o e AV PR L P G - o P PPy,
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within the purview of a particular DAJAG will be retained by the
DAJAG for General Litigation, who may either respond or refer the
matter to another determining authority for response.
b. Matters within the cognizance of the General Counsel of
the Navy
(1) Matters not involving issues of Navy policy. Such
matters shall be forwarded for determination to the respective
counsel for Naval Sea Systems Command, Naval Air Systems Command,
Naval Supply Systems Command, Naval Facilities Engineering

Command, Space and Naval Warfare Command, Office of the Navy
Comptroller, Commandant of the Marine Corps, Office of the Chief
of Naval Research, Military Sealift Command, Office of Civilian

Personnel Policy, or to the Assistant General Counsel
(Acquisition), depending upon who has cognizance over the
information or personnel at issue.

(2) Matters involving issues of Navy policy. Such
matters shall be forwarded for determination to the General
Counsel of the Navy via the Associate General Counsel
(Litigation).

attore invmnlwudinsa achoactmne 1d+dradsdAan Crrimb v dedem e
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shall be for.arded to the Office of Counsel, Naval Sea Systems
Command Headquarters, Personnel and Labor Law Section (Code

O0LD), Washington, DC 20362-5101.

Judge Advocate General or the General Counsel. Such matters may
) 2P tememnds dmm Al TMaacmcrdeer Ao d code o cm b b TP PN | - PR S ~ —

oe sent to tne Depuly Assistant Judge Advocate General for
Ceneral Litigation or the Associate General Counsel (Litigation),
who will, in consultation with the other, determine the appro-
priate authority to respond to the request.

(8]
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CONTENTS OF A PROPE QUEST OR DEMAND

1. R ine r . If official information is sought, through
testimony or otherwise, a detailed written request must be
submitted to the appropriate determining authority far enough in
advance to assure an informed and timely evaluation of the

command or activity that must respond. The determining authority

shall decide whether sufficient information has been provided by

the requester. Absent independent information, the following
data is necessary to assess a request:

a Identification of parties, their counsel and the nature

of the litigation
(

(=
SN

‘aption of case
(2) Name, address, and telephone number of all counsel.

(3) The date and time on which the documents,
information, or testimony sought must be produced; the requested
location for production; and, if applicable, the estimated length

of time that attendance of the DON personnel will be required.

b. 1Identification of information or documents requested

(1) A description, in as much detail as possible, of the
ocuments, information, or testimony sought, including the
urrent military service, status (active, separated, retired),
social security number, if known, of the subject of the requested
pay., medical, or service records:;

0O Q

(2) The location of the records, including the name,
address, and telephone number, if known, of the person from whom
the documents, information, or testimony is sought.

(3) A statement of whether factual, opinion, or expert
testimony is requested. (See paragraph 5 of enclosure (1) and
paragraph 2c(2) of enclosure (5).

c. Description of why the information is needed

(1) A brief summary of the facts of the case and the
present posture of the case.

(2) A statement of the relevance of the matters sought
the proceedings at issue.

ct
0

3) If expert or opinion testimony is sought, an

(
ion of why exceptional need or unique circumstances exist

explanat

) - I, Py Vs

Enclosure (4)
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justifying such testimony, including why it is not reasonably
available from any other source.

2. Additional congsiderations. The circumstances surrounding the
underlying litigation, including whether the United States is a
party, and the nature and expense of the requests made by a party
may require additional information before a determination can be
made. Providing the following information or stipulations in the
original request may expedite review and eliminate the need for
additional correspondence with the determining authority.

a. A statement of the requester's willingness to pay in
advance all reasonable expenses and costs of searching for and
producing documents, information, or personnel, including travel
expenses and accommodations (if applicable);

b. in cases in which deposition testimony is sought, a
statement of whether attendance at trial or later deposition
testimony is anticipated and requested. A single deposition
normally should suffice;

c. agreement to notify the determining authority at least
10 working days in advance of all interviews, depositions, or
testimony. Additional time for notification may be required
where the witness is a DON health care provider or where the
witness is located overseas;

d. an agreement to conduct the deposition at the location of
the witness, unless the witness and his or her commanding officer
or cognizant superior, as applicable, stipulate otherwise;

e. 1in the case of former DON personnel, a brief description
of the length and nature of their duties while in DON employment,
and a statement of whether such duties involved, directly or
indirectly, the information or matters as to which the person
will testify:

f. an agreement to provide free of charge to any witness a
signed copy of any written statement he or she may make, or, in
the case of an oral deposition, a copy of that deposition tran-
script, if taken by a stenographer, or a video tape copy, if
taken solely by video tape, if not prohibited by applicable rules
of court;

g. an agreement that if the local rules of procedure
controlling the litigation so provide, the witness will be given
an opportunity to read, sign, and correct the deposition at no
cost to the witness or the Government; and

h. a statement of understanding that the United States

Enclosure (4) 2



reserves the right to have a representative present a
interview or deposition.

d’
5
~

i. A statement that counsel for other parties to the case
will be provided with a copy of all correspondence originated by
the determining authority so they may have the opportunity to

-.k—..t.l- any Tl adad 144 4~ eques and nart+tininatra 4in ane
SupniiL v ally related .l..Lt..Lga\.J.uu. .ch D aliuv pas \..Lu.l.yuuc in ally
discoverv,
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3. Response to Deficient Requests. A letter request that is
deficient in providing necessary information may be returned to
the requester by the determining authority with an explanation of

P S S, PRI R ]

the deficiencies and a statement that no further action will b
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for official information, counsel should promptly determine the
appropriate action to take in response to the subpoena. See

enclosure (6), section 7.

RS

A
193

4. Emergency Requests. Written requests are generally required
by reference (a). ‘

The determining authoritv, identified in enclosure (3)

AL AT L isd Sltamdaaad S a waas ~Xr _—mCitvaaaTN add CictvavoSaa N~

has discretion to waive that requirement in the event of a bona
fide emergency, under conditions set forth here, which were not
anticipated in the course of proper pretrial planning and dis-
covery. Oral requests and subsequent determinations should be
reserved for instances where factual matters are sought, and
COlTlp.L.Lai‘lCe with the requirements of a proper written request
would result in the effective denial of the request and cause an
injustice in the outcome of the litigation for which the informa-
tion is sought. No requester has a right to make an oral request
and receive a determination. Whether to permit such an excep-
tional procedure is a decision within the sole discretion of the
determining authority, unless overruled by the General Counsel or

the Juage Advocate uenera.L, as approprlate.

b. If the determining authority concludes that the request,
or any portion of it, meets the emergency test, he or she will
require the requester to agree to the conditions set forth in
paragraph 1. The determining authority will then orally advise
the requester of the determination, and seek a written
confirmation of the oral request. Thereafter, the determining
authority will make a written record of the disposition of the

oral request incl nding the grant or denial, circumstan

- AN e AN a8

ing the procedure, and conditions to which the requeste

c. The emergency procedure should not be utilized where the
requester refuses to agree to the appropriate conditions set
forth in paragraph 1 or indicates unwillingness to abide by the
T dond doe Va2 ar-3a% o e mended A Py . A mend a1

=t -
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CONSIDERATIONS IN DETERMINING TO GRANT OR DENY A REQUEST
1. General considerations: In deciding whether to authorize
release of official information, or the testimony of DON per-
sonnel concernlng official information {(hereafter referred to as
MWl o AL Y ez amn A\ st men A easmracndt manfAavrmdne R Fha rasid o
vne u.LbbA.Ubux.t: ) uUldel a IejJuedu LUnLIULnIiAly wdi Ll uiic icyuailc
ments of enclosure (4), the determining authority shall consider
the followinag factors:

a. The DON policy regarding disclosure in paragraph 4 of
this instruction;

b. whether the req
ba te

c. whether disclosure, including release in camera (i.e., to
the judge or court alone), is appropriate under procedural rules
governing the case or matter in which the request or demand

arose;

e. whether disclosure, in the absence of a court order or
written consent, would violate reference (f):;

f. whether disclosure, including release in camer is
appropriate or necessary under the relevant substaﬁtive law
mmrmmemvrnd e memderd Ta~a (o ~ atdrarnoav.rrl1{ant artrarnayry wAarl .
CULICEL LIy PLAVIATYT \(SelYye, QLLWVILLTY TwaaTiiyv, WGLvvvaaioy (O & 9
product, or physician-patient in the case of civilian personnel);

g. whether disclosure, except when in camera (i.e., before
the judge alone) and necessary to assert a claim of privilege,
would reveal information properly classified under the DOD

Information Security Program under DOD 5200.1-R of January 1987
7 avomrmam e ) cod AL L Y 3 . com Y mmemed £ L ad dmmtmend - P W N Lonmoen smeelaV L o
(NUTAL), witnnoiaing of unclassified technical data from puoi11C
Ad Y Aacrioma €A1 1Arrd na ADNAUTAICT ERK1N 1A/A1 Af 20 Tnnlyey 108K .
ULDULUDULT LULLAUWLINYY WViivAv iivwa VIAEVe AVE Ve Lo vVuay P A XS 35
privileged Naval Aviation Safety Program information (OPNAVINST
3750.6Q (NOTAL)), or other matters exempt from unrestricted

disclosure under reference (f);

h. whether disclosure would unduly interfere with ongoing

law enforcement proceedings, violate constitutional rights
reveal the identity of an intelligence source or source of
~AanfiAantdial infarma+ian ~an€l 4ot mifh u Q nhlimratinne under
WANIJLLL ANATAL VA G LA Al A \Jh S VAR, N TR D e e o ot A W L~ NS AT e e A A & B NSLED NALINACT A
international agreement, or be otherwise inappropriate under the

Enclosure (5)
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i. whether attendance of the requested witness at deposition
or trial will unduly interfere with the military mission of the
command ;
j. whether, in a criminal case, requiring disclosure by a
defendant of detailed information about the relevance of doc-

uments or testimony as a condition for release would conflict
with the defendant's constitutional rights.

2. Specific Considerations

a. Documents, interviews, depositionsg, testimonv, a
(where the United States is. or may become., a party). Al
requests pertaining to such matters shall be forwarded to the
Judge Advocate General or the General Counsel, as appropriate

under enclosure (3), paragraph 3.

I NAasisman [ eshnanwran +ha ITndd+nld C4+
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reasonably not expected to become a party
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(1) Unclassified Navy and Marine Corps records. Where
parties or potential parties desire unclassified naval records in
connection with a litigation matter, the subpoena duces tecum or
court order will be served under 32 C.F.R. § 257 5(c), upon the

MNeoarmaweal MNoacesemon

1 ~F
General Counsel of
complyi ng with enc

(a) If the determining authority to whom the matter
is referred determines to comply with the order or subpoena,
compliance will be effected by transmitting certified copies of
records to the clerk of the court from which process issued. 1If,
because of an unusual circumstance, an original record must be
produced by a naval custodian, it will not be removed from the
custody of the person producing it, but copies may be placed in

o LU Y S22 pes=2Uill =Ltk 2 22 N —CLL== 222

evidence.

(b) Upon written request of one or more parties in

interest or their respective attorneys, records which would be
produced in response to a court order signed by a judge as set
FAvr+-h alhArra maes }\n -‘ 1vnd ahaAd widrhmrds a ~rarsvrds AvrAay ittt Ander 1arnAn
AJA LAl CAAMINI VO ama 1 Udh A OLA5TNA WA ViAW L < WwlId LA A= PRV 3 —p W ’ A4 \JaiA l uyull
a request complying with enclosure (4) and only when such records
are not in a "system of records" as defined by the Privacy Act (5
U.S.C. § 552a). (In determining whether a record not contained

in a "system of records" will be furnished in response to a
Freedom of Information Act (FOIA) request, SECNAVINST 5720.42E

A

controls ) -

(c) Generally, a record in a ivacy Act "system of
records" may not be released under a litigation request except
h

with the written consent of the person to whom the record

r

(Q'ﬁ
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pertains or in response to a court order signed by a judge. See

SECNAVINST 5211.5C and reference (f) for further guidance.

(d) Whenever compliance with a court order or

for production of DON records is denie
es

ecum for
st bpnnnn or court order and comnlete coni of
lole) o

>
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the requested records will be forwarded to the appropriate DAJAG
or the Associate General Counsel (Litigation) for action, and the
parties to the suit notified in accordance with this instruction.

(2) Classified Nagx and Marine Corps records. Any
consideration of release of classified information for litigation
purposes, within the scope of this instruction, must be coordin-
ated within the 0ffice of the Chief of Naval Onerations (OP-09N)

per OPNAVINST 5510.1H.

(3) Records in the custody of the National Personnel
Records Center. Court orders or subpoenas duces tecum demanding
information from, or production of, service or medical records of

former Navy and mariue Corps perscnnel in the custody of the

National Personnel Records Center will be served upon the
Director, National Personnel Records Center, 9700 Page Boulevard,
St. Louis, Missouri 63132. If records responsive to the request
are identified and maintained at the National Personnel Records
Center, that Center shall make appropriate certified

(authenticated) copies of the information requested. These

emnd e 222 TT dlms b LacerarmAaR AalAansa wd+h +ha ramiact in +

coples will tnén o& IO0Iwaraea, a8.0ng witia TNe Iregquest, in cne
case of Navy personnel, to Chief, Bureau of Naval Personnel (Code
06), Washinaton DC 20370-5000, or his delegate, who will

respond. In the case of Marine Corps personnel, the copies and
request will be sent to the Commandant of the Marine Corps (MMRB-
10), Quantico, VA 22134-0001, who will respond Those requests

that do not constitute legal de nands will be refused by the
Director, National Personnel Records Center, and written guidance

provided to the requester.

(4) Medical and other records of civilian employees.
Production of medical certificates or other medical reports
concerning civilian employees is controlled by Federal Personnel
Manual, chapter 294 and chapter 339.1-4. Records of civilian
employees, other than medical records, may be produced upon

receipt of a court order and a request ﬁnmn1vinn with enclosure

(4), provided no classified or for official use only information,
such as loyalty or security records, are involved. Disclosure of
records relating to compensation benefits administered by the
Office of Workers' Compensation Programs of the Department of

Labor are governed by SECNAVINST 5211.5C and SECNAVINST 5720.42E,
as appropriate. Where information is furnished per this sub-

to a court order and proper request,
r

than originals should be furnished.

3 Enclosure (5)
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Where original records must be produced because of unusual cir-
cumstances, thev mav not be removed from the custody of the

1y LA T p waas gy =1 oo - V=N === L2

official producing them., but copies may be placed on the record.
(5) JAGMAN investigations (other than to next of kin).

The DAJAG having cognizance over the records at issue for litiga-

tion or prospective litigation purposes may release the records

mem 22d 1T ammemas Y A M~ ~d e el ARerm~nada

if a bUmp.I.ELe release will resuit. The Assistant uuugc Aauvuvalce
General {(Civil Law) will make determinationg concerning the

asetma e

release of the records specified in this subparagraph if a
release of less than the complete requested record will result.

A release to next of kin of incompetent or deceased DON personnel
or their representatives is exempt from these requirements and
this instruction.

(Y AFFf{vrma
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__________________ ecovery Act files), exceot to the extent
thev contain copies. of JAGMAN investigations prepared under
reference (g), or classified or privileged information, may be
released by the commanding officer of the Naval Legal Service
Office having cognizance over the claim at issue, without compli—

ance with this instruction, to: insurance companies toO sSupport

Claims; +5 gcivilian 3tt0rn°y° rnprnsenting i n-lnrnﬂ carvice

persons, their dependents, and the Government s interests; and to
other DOD components. When a request for production involves
material related to claims in favor of the Government, either the
cognizant Command Counsel or the Naval Legal Service Office
having territorial responsibility for the area shoulid be not-
ified.

(7) Accounting for disclosures from "Svstems of Records."
When comoliance with a litigation request or demand for produc-
tion of records is appropriate, or when release of records is
otherwise authorized, and records contained in a "system of
records, " are released, the releasing official will consult

SECNAVINST 5211.5C regarding disclosure accounting requirements.

(8) Pay records. Official pay records of active-duty,
reserve, retired, or former Navy members should be requested from
Director, Defense Finance and Accounting Service (DFAS),
Cleveland Center, Anthony J. Celebrezze Federal Building,
Cleveland, Ohio 44199-2055. Official pay records of active-duty,
reserve, retired, or former Marines should be requested from

,,,,,,, e m o Pyl Y . ﬁ--——-J o~ Y men omomom (VL deee

u1recx:or Defense Finance and Abbuuul..Lug oerviie, nainisas vily
Center (Cﬂde G), Kansass City, Misscuri 64197-0001,.

c. Interviews, depositions, and testimony (where the United
States is not, and is reasonably not expected to become, a part

(1) Factual matters. DON policy favors disclosure of

Enclosure (5) 4
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factual matters when disclosure does not violate the criteria
stated in this enclosure. Distinguishing between factual matters
and expert or opinion matters (where DON policy favors non-
disclosure) requires careful analysis. Opinion matters are
defined at enclosure (1).
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are to be determined, under the delegation in enclosure (3),
paragraph 4a(4) and 4b(2), by the cognizant DAJAG or by General

Counsel. General considerations to identify expert or opinion
testimony are in enclosure (1). DON personnel shall not provide,
with or without compensation, opinion or expert testimony
concerning official information, subjects, or activities, except
on beh&alf of the United States or a party represented by the
Department of Justice. Upon a showing by the requester of
exceptional need or unique circumstances, and that the antic-

- ipated testimony will not be adverse to the interests of the DOD
or the United States, the appropriate DON official designated in
enclosure (3), paragraph 4a(4) and 4b(1l), may grant, in writing,
special authorization for DON personnel to appear and testify at

no expense to the United States. In determining whether excep-
+4dAnal naad Ar nninna n*rnnmei—:nnnc aviot+ +ha datarminina
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official should consider whether such expert or opinion testimony

is available to the requester from any other source. The Bﬁrden‘
of demonstrating such unavailability, if any, is solely upon the
requester.

d. Visits and views (where the Un d States is not, and is
reasonably not expected to become, a party Such disclosures
are ngrmg]lv factual in nature and should not be accompanied by
interviews of personnel unless separately requested and granted
The authority of the commanding officer of the activity, ship, or
unit at issue is not limited by this instruction. Accordingly,
he or she may prescribe appropriate conditions as to time, place,

and circumstances (inciuding proper restrictions on photography).

—
.

a Non-DOD information, A request for disclosure under thig
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instruction, particularly through the testimony of a witness, may
involve both official information and non-DOD information (e.qg.,
in the case of a person who has acquired additional and separate
knowledge or expertise wholly apart from Government employment).
Determining whether or not official information is at issue is
within the purview of the determining authority, not the

raguagctar A reguegtar'ge contention that onlv non-DOD informa-

YU T v . i L A= g =2 W RE AR A W s e A v waeaa gy aavsaa EXRPASL S e

tion is at issue is not dispositive. The requester must still
comply with this instruction to support that contention. If non-
DOD information is at issue in whole or in part, the determining
authority shall so state in the written determination described
in enclosure (6). He or she shall make no other determination

—_—— i~ - ™A™ L oo o e o B B e
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ACTION TO GRANT OR DENY A REQUEST

1. The process of determining whether to grant or deny a request
is not an adversary proceeding. This instruction provides
guidance for the operation of DON only and is not intended to,
does not, and may not be relied upon to, create any right or
benefit, substantive or procedural, enforceable at law against
the United States, DOD, or DON.

2. Reference (a) and this instruction apply to testimony by
former naval personnel and former civilian employees of DON. A
proper request must be made, under enclosure (4), to obtain
testimony by former personnel regarding official DOD information.
However, this instruction is not intended to place unreasonable
restraints upon the post-employment conduct of such personnel.
Accordingly, requests for expert or opinion testimony by such
personnel will normally be granted unless that testimony would
constitute a violation of the U.S. Code (e.g., 18 U.S.C. §§ 201
et seq.), conflict with pertinent regulations (e.g., SECNAVINST
5370.2J), or disclose properly classified or privileged
information.

3. A determination to grant or deny should be made as expedi-
tiously as possible to provide the requester and the court with
the matter at issue or with a statement of the reasons for
denial. The decisional period should not exceed 10 working days
from receipt of a complete request complying with the require-
ments of enclosure (4), absent exceptional or particularly
difficult circumstances. The requester should also be informed
promptly of the referral of any portion of the request to another
authority for determination.

4. Except as provided in enclosure (4), paragraph 4, of this
instruction, a determination to grant or deny shall be in writ-
ing.

5. The determination letter should respond solely to the specif-
ic disclosures requested, stating a specific determination on
each particular request. When a request is denied in whole or in
part, a statement of the reasons for denial should be provided to
fully inform a court of the reasons underlying the determination
if it is challenged.

6. A copy of any denial, in whole or in part, of a request,
should be forwarded to the cognizant DAJAG or the Associate
General Counsel (Litigation), as appropriate. Such notification
is likewise appropriate when the litigation request has been
treated under reference (f) under paragraph 5a(6) of this in-
struction. Telephonic notification is particularly appropriate
where a judicial challenge or contempt action is anticipated.

Enclosure (6)
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7. 1In ceses in which a subpoena has been received and (1) the
requester refuses to pay fees or otherwise comply with the
guidance and requirements imposed by this regulation, or (2) if
the determining authority declines to make some or all of the

subpoened information available, or (3) if tne aetarm1n1ng
authority has had insufficisnt time toc complets its determination
as to how to respond to the request, the determining authority

must promptly notify the General Litigation Division of the
Office of the Judge Advocate General or the Navy Litigation
Office of the Office of the General Counsel, which offices will
determine, in consultation with the Department of Justice, the

appropriate response to be made to the tribunal which issued the
subpoena. Because the Federal Rules of Civil Procedure require
that some cobjecticons to subpoenas must bs mads sither within 10
days of service of the subpoena or on or before the time for
compliance whichever first occurs, and because this will require
consultation with the Department of Justice, timely notice is

essential.
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RESPONSE TO REQUESTS OR DEMANDS IN CONFLICT WITH THIS INSTRUCTION

1. Except as otherwise provided in this garagraghl DON
personnel, includinq former military personnel and civilian

B P XY

&, Conmmenc uporn, Oor
n in resnonsge to a
n a

DCD th

reference (a) and this instruction DON personnel may,only
produce, disclose, release, comment upon, or testify concerning
those matters specified in the request and properly approved by
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the determining authority deésignated in_ enclosure {
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2. 1If, after DON personnel have received a litigation request or
demand and have in turn notified the appropriate determining
authority described in enclosure (3), a response to the request
or demand is required before instructions from the responsible
official have been received, the responsibie authority designated

in enclosure (3) shalil notify the DAJAG or Associate General
Counsel (Litigation) who has cognizance over the matter. Tha
official will furnish the requester, the court, or other

authority that the request or demand is being reviewed in
accordance with 32 C.F.R. pt. 725, and seek a stay of the request
or demand pending a final determination.

3. If a court of competent jurisdiction or other appropriate
authority declines to stay the effect of the request or demand in
response tc acticon taken under paragraph 2, or if such court or
other authority orders that the request or demand must be
complied with, notwithstanding the final decision of the

appropriate DON official, the DON personnel upon whom the request
or demand was made will, if time permits, notify the determining
authority of such ruling or order. That authority will notify
the DAJAG or the Associate General Counsel (Litigation) having
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f Justice, as required by
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reference (g), that official will determine whether the
individual is required to comply with the request or demand and
will notify the requester, the court, or other authority
accordingly. The witness shall, if directed by the appropriate

DON official, respectfully decline to comply with the demand.

Legal counsel for the command concerned should accompany and
advise DON personnel during any court proceedings involving the
foregoing circumstances.

Enclosure (7)
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4. It is expected that all DON actions in the foregoing
paragraphs will be taken only after active consultation with the
appropriate component of the Department of Justice. Generally,
DON personnel will be instructed to decline to comply with a
court order only if the Department of Justice commits to
represent the DON personnel in question.

Enclosure (7) 2
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FEES AND EXPENSES

1 Generallv Except as provided below, determining authorities

- e i A8 o B M~ T Vo acaaily
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shall charge reasonable fees and expenses to parties seeking
official DON information or testimony under this instruction.
Under 32 C.F.R §§ 288.4, 288.10, the fees should include all
costs of processing a request for information, including time and
material expended. Travel for active duty members summoned as

witnesses is governed by Joint Travel Regulations, Vol. I, Chap.
7, pt. E. and Navy Travel Instructionsg, Chap. &, pt. E.

7, e e QI NAQAVY 21CVEL 2JISVINCRAOIS, alap. P

Traval
for civilian personnel summoned as witnesses is governed by the
Joint Travel Regulations, Vol. II, Chap. 4, pt. K.

a. When DON is a Party. No fees normally shall be charged
when DON is a party to the proceedings, and the activity holding
B N R Y Y Y.t -, | Qe L mancnmded e smen memen T caced came b cod A - _I__11 Lo o AL
Lile leyjuesieu d1naiollmacvioon ol elllpJ.UY.Lllg CNeé WitlNessS sSnald4i pear tne
expense of complying with the request.

b. When Another Federal Agency is a Party. No fees shall be
charged to the requesting agency. Travel and per diem expenses
may be paid by the requesting agency, or by the Navy activity to
which the requested witness is assigned, subject to reimbursement
from the requesting agency.

c. When Neither DON Nor Another Federal Agency is a Party.
Fees shall be charged to the requester for time taken from
official duties by DON personnel who are authorized to be
interviewed, give testimony, or escort persons on views and
visits of installations. At the discretion of the cognizant

command, DON personnel need not be made available during duty

hours unless directed by subpoena. Time which DON personnel

spend in court testifying, or waiting to testify on factual
matters shall not be charged. Fees should be charged, however,
for expert or opinion testimony based upon the witness's

education, training, or experience. Testimony by a treating
physician called to testify about his personal knowledge of a
specific case 1s considered fact not expert testimony. Fees
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payable to the Treasurer of the United States for deposi

Treasury's miscellaneous receipts Rates for uniformed
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are nublished in NAVCOMPT Notice 7041 series. Under 32 C.F.R.
288.4, charges for civilian personnel should include the
employee's hourly rate of pay, as well as allowances and
benefits. Except as provided in paragraph 2d, no funds may be

Y.

expended for travel or per diem of active outy members when an
agency of the Federal Government is not a party. The reguesting
party is responsible for travel arrangements and funding
Government funding of travel and per diem for civilian employees

is authorized.

~
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a. Refusal to Pay Fees. In cases in which a subpoena has
been received and the requester refuses to pay appropriate fees,
it may become necessary to request the Eepartment of Justice to
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take appropriate legal action before the court issuing the

subpoena. Determining authorities should consult promptly with

the Office of the Judge Advocate General, General Litigation
Division or the Navy Litigation Office of the General Counsel if
this course of action appears necessary, because some objections
to subpoenas must be made either within 10 days of service of the
subpoena or on or before the time for compliance, whichever first
occurs, and because this will require timely consultation with

the Department of Justice. If no subpoena has been issue

dn+nrmiqing authority must decide whether to deny the req
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b. Waiver or Reduction of Fees. The determining authority
may waive or reduce fees under 32 C.F.R. §§ 288.4 and 288.9,
provided such waiver or reduction is in the best interest of DON
and the United States. Fee waivers and reductions shall not be
rou nted, or granted under circumstances which might

ra
y gra
he appearance that DON favors one party over another.

c. Witness Fees Required by the Court. Witness fees
required by the rules of the applicable court shall be paid

directly to the witness by tne requester. Such amounts are to
defray the cost of travel and per diem. In a case where the
Government has paid the cost of travel and per diem, the witness

shall turn over to his or her supervisor any payment received
from a private party to defray the cost of travel that, when
added to amounts paid by the Government, exceed the actual cost
of travel. The supervisor shall forward the amount turned over
by the witness to the Office of the Comptroller of the Navy for
appropriate action.

If neither DON, nor an agency of the
Federal Government 1s a partv, appropriated funds may be used to
pay, without reimbursement, travel and per diem of DON personnel
who are witnesses in criminal or civil proceedings, provided, the
case is directly related to the Armed Services, or its members
and the Armed Services have a genuine and compelling interest

the outcome.
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SAMPLE LETTERS IN RES?ONSE TO LITIGATION REQUESTS

1. The following letters are intended to provide the information
that frequently needs to be conveyed to those making litigation
requests. They are iiiustretive only and must be modified as

ne 1r1acis Eurrounuing the request and the uuuex;y;ug lawsuit
dictate.
a. Sample Letter in Response to a Litigation Request
Received By Letter or Phone Call
Dear :

of

Thig letter confirms your (correspondence) (conversati
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on
(date), with (name) of this office), in which you advised that
you are seeking official documents proprietary to the Department
of the Navy (or testimony of Department of the Navy personnel
stemming from the performance of their official duties). You

prev:l.ous.Ly were advised of the regu;atlons and proceuures that

masdeadm da ermAsre wmasvivacd

peértvain To your reguestct.

The release of official records for litigation purposes, includ-
ing a release in response to a subpoena, is controlled by Depart-
ment of Defense Directive 5405.2 and Secretary of the Navy
Instruction 5820.8A. Those regulations are published at 32
C.F.R. pts. 97 and 725. They are issued consistent with 5 U.S.C.

~Ad € IMend dernd Cdad b |
ng of United States ex rel. Touhy v. Ragen,
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) which confirms the aufhnrifv of the head of
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including testimony. They advance the policy that factual
official information should be made reasonably available for use
in litigation, unless that information is classified, privileged,
or otherwise protected from public disclosure.

We currently have limited information regarding the case. As
indicated by (name), in order for a determination to be made
regarding the release of the information you seek, you must
submit a request in writing to (title and address of determining
authority). The following information is needed for a thorough

determination to be made regarding release:

(Igentification of parties, their counsel and the nature of
the litigation)

Caption of case, docket number, court.

Name, address, and telephone number of all counsel.

9
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a7 AUGws!l‘he date and time when the documents, information, or
testimony sought must be produced; the requested location for
production; and, 1if applicable, the estimated length of time that
attendance of the DON personnel will be required.

(Identification of information or documents requested)

A description, in as much detail as possible, of the
documents, information, or testimony sought, including the
current military service, status (active, separated, retired),
social security number, if known, of the subject of the requested
pay, medical, or service records;

The location of the records, including the name,
address, and telephone number, if known, of the person from whom
the documents, information, or testimony is sought.

A statement of whether factual, opinion, or expert tes-
timony is requested. (See paragraph 5 of enclosure (1) and
paragraph 2c(2) of enclosure (5)).

(Degcription of why the information is needed)

A brief summary of the facts of the case and the
present posture of the case.

A statement of the relevance of the matters sought to
the proceedings at issue.

If expert or opinion testimony is sought, an explana-
tion of why exceptional need or unique circumstances exist
justifying such testimony, including why it is not reasonably
available from any other source.

[Guidance regarding collection of fees and expenses of the
witness in connection with the deposition is contained in
enclosure (8) to the basic instruction. Additional matters that
should be addressed in a responsive letter are set forth in
enclosure (4)].

You should be aware that because the records you seek are per-
sonal to (subject of records) (applies, among other records, to
medical, service, and pay records), they are also protected from
disclosure to third parties under the Privacy Act, 5 U.S.C.

§ 552a, unless certain conditions are met. Under case law inter-
preting 5 U.S.C. § 552a(b)(11) (release under the order of a
court of competent jurisdiction), you will have to provide us
with a subpoena reviewed and signed by the judge who has
cognizance over the case to obtain the release of the records.

An alternative, of course, is to obtain a written consent for the

Enclosure (9) 2
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release of the records to you signed by (name of subject of

records).

27 AuG 1991

SECNAVINST 5820.8A

Sincerely,
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b. Sample Response to Service of Subpoena Duces Tecum

Dear

This letter acknowledges receipt of the subpoena duces tecum you

caused to be issued in the case of (caption) and confirms your
conversation with (name) of this office on (date). 1In that
conversation, you were advised of the regulations and procedures
that control this command's response to your request.

The release of official records for litigation purposes, includ-
ing a release in response to a subpoena duces tecum, is con-

trolled by Department of Defense Directive 5405.2 and Secretary
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of the Navy Instruction 5820.8A. Those regulations are published
at 32 C.F.R. pts. 97 and 725. They are issued consistent with
5 U.S.C. § 301 and the holding of United States ex rel. Touhv v,

head of a Federal agency to control the release of official
information, including testimony. They further the policy that
factual official information should be made reasonably available

for use in litigation, unless that information is classified,
privileged, or otherwise protected from public disclosure.

As indicated by (name), in order for a determination to be made

regarding the release of the information you seek, you must

submit a request in writing to (title and address of determining

authority) We currently have limited information regarding the
4

f orma eeded for a thorough deter-
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(Selectively include the following, depending on the information
that is known or that has been elicited from the requester:)

(Identification of parties, their counsel and the nature of
the litigation)

Caption of case, docket number, court,

Name, address, and telephone number of all counsel.

The date and time when the documents, information or
testimony sought must be produced; the requested location for
production; and, if applicable, the estimated length of time that
attendance of the Department of the Navy personnel will be
required.

Enclosure (9) 4
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documents, information, or testimony sought including the
current military service, status (active, separated, retired),
social security number, if known, of the subject of the requested
pay, medical, or service records.

The location of the records, including the name,

telanhone numbhar if knoun of the nerson fr ahea

ddress known the person from whom
the documen

ct

A statement of whether factual, opinion, or expert tes-
timony is requested. (See paragraph 5 of enclosure (1) and
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paragraph 2c(2) of enclosure (5).

cf why the inform

A brief summary of the facts of the case and the
present posture of the case.

A statement of the relevance of the matters sought.

If expert or opinion testimony is sought, an explana-
tion of why exceptional need or unigque circumstances exist
it

Justifying such testimony, includin
available from any other source.

(Guidance regarding collection of fees and expenses of the

witness in connection with the deposition is contained in
enclosure (8) to the basic instruction. Additional matters that

mav annlv and which should be addressed in a resnponsive lattar

=y S~ Geala Armmsea Waawniawam arv GAMA WO LD N A ACOM VLIS ATV AT LVLLVLOLA ,

are set forth in enclosure (4).

Once this information is received, your request will be processed
as expeditiously as possible.

au
nf reco
medical, service, and pay records), they are also protected from
disclosure to third parties under the Privacy Act, 5 U.S.C.
§ 552a, unless certain conditions are met. Under case law inter-
preting 5 U.S.C. § 552a(b)(11]) (release under the order of a
court of competent jurisdiction), you will have to present to us
a subpoena reviewed, i.e., signed, by the judge who has

cognizance over the case to obtain the release of the records.
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An alternative, of course, is to obtain a written consent for the
release of the records to you signed by (name of subject of

records).

—~

You should also note that, to be effective, any subpoena for

Department of the Navy witness testimony under Federal Rules
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avy, c/o Departme nt of the Navy,
000. See 32 C.F.R. § 257.5(c).

General Counsel of the
Washington, D.C. 20350-

HZ(’?\-

Sincerely,

Copy to:
(Command affected by subpoena)
(Counsel representing parties, if known)
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Dear ] 3

By your letter of (date), as well as your conversation with
(name), you have indicated you desire to depose (name of DON

witness) as a factual witness concerning events in connection
with the case of (cite caption of the underlying litigation).
Subject to the conditions and limitations discussed herein, your
request to take such a deposition is approved.

With respect to the scope of the deposition, you may inquire into
all factual matters reasonably preceding or contemporaneous with
the event in question. This includes any opinions that were
formulated previously by (witness), within the scope of his/her
duties, so long as they relate to the event in question. Such
previously held opinions are considered to be factual in nature.

Under no circumstances should inquiry be made, nor is (witness)
authorized to testify, concerning the contents of any privileged
documents or about any privileged information. The same prohibi-

tion applies to all classified materials and information.
By copy of this authorization, (the witness and other counsel
participating in the case) are notified of the limits on (wit-

ness') testimony. The date and time of such depositzon shall be
as mutually agreed upon by the parties, the deponent, and his/her
commanding officer (with whom arrangements may be made directly).

(Include following if applicable) As discussed on the phone, due
to the nature of the case, a representative of the Department of
the Navv (name) will attend the denosgition (as an observer) (as
= S=V I N ==S=mener s Y e wara st WA AN PSS T de Wl WFAS | WAD WAL VIO TA VEALA ) Qo
counsel for the witness). We request that the time and place of
the deposition be coordinated with (name of observer/counsel) to

The deposition shall be conducted in the locale of the deponent's
military command or activity unless the deponent and his or her
commanding officer (supervisor) agree otherwise. Any expenses
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for the denonent s attendance shall be advanced by you as the
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requesting party. You should inform (names of action
officer/witness) of the arrangements that have been made in a
timely fashion. Failure to do so, or to otherwise make
satisfactory arrangements for the costs of the witness’

I S
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attenaance at tne aepositTtion, Snaili D a DasSis 10r Canceilation
of this authorization. 1In no event shall any expense be imposed
upon the Department of the Navy or (name of DON witness) by

virtue of this authorization

It is expressly understood that this grant is limited to a single
deposition, with inquiry limited to those areas requested and
granted. By copy of this letter, counsel to ail partles of

_____ PR cerd - e PRyl W RN RAener onomsees oo owds menww oo endeee  deem
recora are aavisea Or tTnas &alvtiomn. ANy Teguestct uy any parcty <o
enlarge the scope of the ingquiry shall be submitted in writing to
this office within 10 days of receipt of this letter. (Name of

This grant of authority is for purposes of oral deposition alone.
It is expressly understood that consent hereto does not con-
stitute consent to a subsequent deposition or trial testimony.
Absent compelling circumstances, the deponent will not be permit-
ted to attend further depositions in this matter. In that

regard, the military mission of the deponent shall take priority
over all actions described here and the right is retained to make
whatever arrangements may be necessary to minimize interference
with those mission requirements.

(Name of POC) of this office remains the action officer in this
matter, and may be contacted by any party at .
Sincerely,

Copy to:

(Deponent)
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