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3 The Honorable Barﬁey Frank . ‘
U.8. Houge of Representat.:.vcl e e e

Dear Congressman Frank

Thank you :Eor your Navembor 4, 1999, lettor to. thc :
Attorney General and the Commissionesr of the Iumigntion -and
Naturalization Sexvice (INS) regarding the INS! use of .
prosecutorial discretion to amaliorate certain harsh. connuqmmcae
associated with the 1996 immigration reforms. Separate,
idont:ical letters: ot reply have been sent to- your a1 co-imra..

e - “The:INS has 1ong exexcised proncutorial dilcrot:l.on in its
) enforcement activitiea. Bafore t &1936 .amendmenta to the
Immigration. and. Nat:ionality Act. (INA) , howevexr, the law also
pxovided imigration judges ‘with broad discreétionary authority to
rant relief from deportation to.many aliens placed in
‘deportation procaedirgs as- a result of thair -eriminal convictions
or other grounds of deportatien. This discretionary authority to
- grant- substantive relief and confer parmanent legal status — an
suthority entirely separate and distinct fxom INS prosecutorial
discretion — was sharply curtailed by the Illegal Immigration
_ Reform and Immigrant Responsibility Act of 1996 (ITRIRA), Pub. L.
No. 104-208, 110 Stat. 3009. The IIRIRA eliminated both tha
posaibility of relief from tg:rcat:lon and ths posaibility of
-~ pond -for many criminal and othar aliens placed in deporxtaticn
and/or removal proceedings who prw:.ously would' hnv. h¢¢n
eligible for relief. T

‘Consequently, the TIRIRA’ rondared ‘the. exorciu of. .

pronaut:or al discretion by tha INS the only means for averting .
_ the extreme hardehip associated with certain deportation a.nd/or
, removal cases. Currently INS officers are equipped with
Tt gubstantinl rules and guidance rogu'ding the exercise of '
disoretionarﬂ functicns. Still,. the Departmant . of Justice lDOJ’)
and the.INS believe that INS officers would bepefit from
additional -guidahece .in the area of’ ‘prosecutorial discretion.
The INS is now working-to develop this gquidanca, which will
promote consistency and addrems the initiation or tcminntion of
removal proceadings in cases with-the potential. for. extréme
hardship. Unfortunately, prosecutorial disoretion guidelines —
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. without carefully drafted substantive amendments to the INA —
remain an inadequate tool to alleviate the aexceasively harsh
consequencas of the 1996 amendments in truly excaptional cases.

. . Before tha 1996 amendmants, the INA afforded immigration
judges ample authority to review and grant. relief. in compelling
deportation cases involving what ¥ letter refers to as
"uijustifiable hardship.* Most significantly, many long-time
_lawful pexmanent residenta (LPRs) without deéricils felony
histories could apply for a waiver of virtually all deportation
grounds. Aleo, in seeking relief from deportation, a xeapondent
could attempt to prove that his or he:ApoaitivenegEitiel (e.g.,
family ties in the United States, evidence of hardship if
deportation occurs) outweighed relevant negative factoxs '
(;ﬁi" seriousness and recentness of crimes). This allowed an
immigration judge to assess all of the cixcumstances of a case

_before rendaring a decision. o '

Congrasas in 1996 enacted far-yeaching inmigritiss amendments
that eliminated relief from doiortation for a large number of
criminal aliens. The IIRIRA significantly expanded ths
definition of "aggravated felony" for depoxtation purposes and
barred LPRs from obtaining any relief from deportation if thay
had been convicted of an aggravated felony, regardless of the
date of conviction. While these amendmeénts have substantially
assisted the INS in removing dangerous criminal aliens from t
United States, we share your concern that .tha axecution of thae
revised immigration laws has at times severely impacted certain
long-time LPRs who committed relativaly less seriocus crimes aome
time ago and who do not appear to ioae a ‘current risk to public
sntotI. Not ¥isingly, these limitations on the availability
of relief for aliens subject to ramoval proceedings have focused
. increasad attention on the INS' use of prosecutorial discretion.

Your letter specifically asks whether the INS beliavas that
the 1996 amendments to the INA eliminated this discretion. A
The YIRIRA did not alter. the INS' fundamental authoxity to
exercise prosecutorial discretion. Indead the new §242(g) of
the INA, 8 U.S.C. §1252(g) (Supp. IV 1998), specifically
recognizea tha IN8' prosecutorial discretion to decide whether or

‘not to commence a removal proceeding. In fact, by expanding the
classifications of c¢criminal aliens for whom no statutory relief
from removal exists, the IIRIRA rendexred the axercise of
prosecqutorial discrestion the conly means for averting the axtreme
hardship associatad with certain ramoval cdses. ‘ .

In enforcing the immigration lawa, INS officexs are squipped
with substantial rulea and guidance regarding the exercise of
discretionary functiona. Part 239 of tha INS regulations in
' chapter 8 of the Code of Faderal Regulaticns identifias the
- INS officers who are authorized to commence removal proceedings
and statas the reasons that can support cancellation of noticea
to appear, including that the circumstances of the case have
changed to such an axtent that continuation is no longex in the
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bast interests of the Government. Immigration officers also
raceive guidiance and training regarding mpecific discrstionary
decigione such as when to grant voluntary departure, deferred
action, or stays of removal.

The INS exercises prosecutorial discretion with respact to
many enforcemant decisions. For example, the INS exercises
prosecutorial discretion when deciding whethex to initiate a
removal case, to allow an alian to withdraw an application for
admisgion, to grant voluntary departure, or to dafer enforcement
action. 8imilarly, the INS may parole an inadmissible alien into
the United States for "urgent humanitarian reasons or significant
public benefit." We also agrae that more can be done to .
encourage these umes of prosecutorial disdretion to avoid °*

unnacessary hardship. o

Howsver, I would be xemims if I left the impression that ' '
prosecutorial discretion can solve the procblems sat forth in your .
latter. As an initial matter, the fact- that the -INS may forego ‘
commencing a removal proceseding does not cure the underlying
immigration violation. Unlike the criminal laws, the immigration

laws do not contain generally applicable-statutes of limitation

that allow past viclators to move on with their lives after a :
sufficient time without fear of further enforcemsnt consequences.

On the contrary, a removabla alien (even an LPR) against whom.

the INS does not initiate removal proceedings will likely

confront problems long into the future. For exampls, an :
immigrant who travels outside the Unitaed States and attempts to
xe-entexr may not be admissible. Bven:if tha INS finds "urgant
humanitarian reasons or [a) sig:ificant public benefit* for

parcle, the alian will remain a legal limbo thersafter,

paroled but ineligible for permanent admission to the country.

Another concern with the axercisa of prosecutorial
dimcration is that if a law enforcement agancy provides
instructions or ragulations on the exercise of prosecutorial
discretion that are unduly formalized oxr rigid, such guidance may

potentially be considered to establish a substantive process for

conferring an immigration benefit., 9tated diffarently, certain
criminal aliens seeking to avoid ramoval could attewpt to ume
such guidance to obtain judicial review of discreticnary
enforcement deciasions appropriately within the province of thae

Executive Branch.
Finally, although Congress reaffirmed in the IIRIRA the INS'

prosscutorial discretion to commence ramoval proceedings against

an alien, it did the oppomite with respect to ‘the agana
discretion to release criminal aliens once the INS institutes
proceadings. Undexr INA $235(c), Congress axpresaly limited the
discration ths INS otherwise would have had to release lawfully
admittad aliens, aliens who cannot be removed, and aliens
cooperating with a cximinal investigation even if these
individuals have committed relatively minor crimes and pose

‘neithar a danger to the community nor a flight risk.
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- Additional INS prosecutorial discretion-guidanca cannot
eliminats all controvaeray about immigration-enforcement.
decisions. Iumigration officers entrusted with the difficult
responsibility of enforcing oux immigration laws consiktently,-
fairly and thoroughly will continus to be required to make
difficult decisions, often without the optimal time and ,
information with which to do so.  Guidelines on prosscutorial
decisions — no matter how comprehensive -or -how-carefully.
implemented — remain an inadequate substitute for the more - -

thorough evidentiary processes p:axigggl¥n§!§il!hlemﬂnder

the INA, wherein an experienced immigration judge could review
evidanca and alicit teatimony. . T : '
" Foxr these reaaons, I urge you to reject the notion that

prosecutorial discretion, even wisely exercised, can provide an
ade te substitute for sound administrative adjudication. We

will continue to develop guidelines to make the most of this .
limited tool. Neverthaless, we also naead your support for A
remadial legislation. As always, I remain committed to working X J

- with Congreds to ensure the highast standards of delibaration and

ustice in tha design and implementation of our Nation's :
mmigration laws. . Lo

- I appreciate your concern and your comments, and trust that
you will not heamitate to contact me if I can be of assistance.

stnéerely;

(’XZZFJL‘jifrizi:!

. Robert Raben
Assistant Attorney Censral




