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DEPARTMENT OF THE INTERIOR.

Fish and Wildlife Service

50 CFR Part 17

RUN: 1018—AB35

Endangered and Threatened Wildlife
and Plants; Desert Tortoise

AGENCY: Fish andWildlife Service,
Interior.
ACTION: Proposedrule.

SUMMARY: TheU.S. FishandWildlife
Service(Service)proposesto determine
theMojavepopulationof thedesert
tortoise (Gopherus(=Xerobates,
—Scaptochelys)agassizii)asan
endangeredspeciespursuantto the
EndangeredSpeciesAct of 1973, as
amended(Act). TheServiceproposesto
determinetheSonoranpopulationof the
deserttortoise foundoutsideits natural
rangein Arizona(southandeastof the
ColoradoRiver)andMexico asa
threatenedspeciesdueto similarityof
appearanceto the Mojavepopulation.
Deserttortoisesbelongingto the
Sonoranpopulationremainingin their
naturalrangein Arizona (southandeast
of theColoradoRiver) andin Mexico
arenot coveredby this proposedrule.

An emergencyrule waspublishedon
August4, 1989,listing theMojave
populationof thedeserttortoiseasan
endangeredspecieswhich expireson
August2, 1990.Anemergencysituation
in the formof arecentlydocumented
outbreakof avirulent respiratory
disease,currentlyknownasUpper
RespiratoryDiseaseSyndrome
(RespiratoryDiseaseSyndrome),has
beenidentifiedandhascaused
significantdeclinesto certaintortoise
subpopulationsandthreatensto become
pandemicin subpopulationsalready
stressedasaresultof habitat
degradation,predation,andother
factors.TheBeaverDamSlopedesert
tortoise is proposedto beupgradedfrom
threatenedto endangeredwith the
critical habitatremainingaspreviously
designated.The Serviceseeksdataand
commentsfromthe public on this
proposedrule.
DATES: Commentsfrom all interested
partiesmustbereceivedby January11,
1990.TheAct requirestheServiceto
promptlyhold at leastonepublic
hearingon theproposedlisting
regulation,if requestedby anyperson
by November27, 1989. Becauseof
anticipatedwidespreadpublic interest,
theServicehasdecidedto hold three
publichearings.SeeSUPPLEMENTARY
INFORMATION for datesandlocationsof
hearings.

ADDRESSES Commentsandmaterials
concerningthis proposalshouldbesent
to theRegionalDirector(Attn: Listing
Coordinator),U.S.FishandWildlife
Service,1002 NE.HolladayStreet,
Portland,Oregon97232—4181.Comments
andmaterialsreceivedwill beavailable
for public inspection,by appointment,
duringnormalbusinesshoursat the
aboveaddress.

FOR FURThER INFORMATION CONTACT:
Mr. RobertP. Smith,AssistantRegional
Directorfor FishandWildlife
Enhancement,at the aboveaddress
(telephone(503) 231—6131or Fl’S 429—
6131).
SUPPLEMENTARY INFORMATION

HearingInformation

November20, 1989, 7:00to 11:00p.m.,
RiversideConventionCenterat
RaincrossSquare,3443OrangeStreet,
Riverside,California.

November28, 1989,2:00 to 5:00,and
7:00 to 10:00p.m.,ClarkCounty
CommissionChambers,Bridger
Building, 225 BridgerAvenue,First
Floor, LasVegas.Nevada.

November29, 1989,7:00 to 9:00 p.m.,
St.GeorgeCity Offices, Council
Chambers,175East200North. St.
George,Utah.

A public hearingwill be conductedat
eachof theselocationsat the times
indicated.Oralstatementsmay be
limited to 3 or5minutes,if thenumber
of partiespresentdesiringto give such
statementsnecessitateslimitation.
Thereareno limits to thelengthof any
written statementpresentedatahearing
ormailedto theService.Written
commentsaregiventhesameweight
andconsiderationasoralcomments
presentedat thepublichearings.

Background

Thedeserttortoiseis oneof three
speciesin thegenusGopherusfoundin
theUnited States.TheBerlandier’s
tortoise (C. berlandieri) is foundin
northeasternMexicoandsouthern
Texas.Thegophertortoise (C.
polyphemus)is foundin thehot,humid
portionsof southeasternUnitedStates.
C. agassiziiis relativelylarge,with
adultsmeasuringup to 15 inchesin shell
lengthandinhabitstheMojave,
Colorado,andSonorandesertsin the
southwesternUnitedStatesand
adjacentMexico.

Recentstudiesbasedon shell shape
andvariationsin geneticcomposition
indicatethat thedeserttortoisehastwo
distinctpopulations,oneof which is
divided into two subpopulations(Spang
et al. 1988).A summaryof this
informationis asfollows:

TheColoradoRiverhasbeenan
effectivegeographicbarrier, isolating
theMojaveandtheSonoranpopulations
for millions of years.TheMojave
populationis foundto thewestandthe
northof theriver andtheSonoran
populationis foundto theeastand
south.TheMojavepopulationis further
divided into two subpopulations.

ThewesternMojavesubpopulation
includespartsof thewestMojave, east
Mojave,atid ColoradoDesertsin
Californiaandextremesouthern
Nevada.Tortoisesoccurin creosote
bush(Larrea tridentata),cactus,and
shadscale(Atriplex.confertifilia) scrub
habitats,andJoshuatree(Jucca
brevifolia)woodlands(Dodd1986).

Studyplot datafrom eight sitesin the
westernMojaveregionindicatethat
populationshavedeclinedat ratesof 10
percentormoreper yearfor the lastsix
to eight years.Vandalism,collections,
ravenpredation,anddiseaseareafew
of themanyfactorsthathaveresultedin
populationdeclines.Habitatconditions
havedeterioratedand/orhabitathas
beenlost in certainlocalities dueto
urban,energy,andmineral
development,vehicle-oriented
recreation,grazing,military activities,
andotheruses.

TheeasternMojavesubpopulation
includestortoisesin easternCalifornia,
southernNevada,andthe BeaverDam
SlopeandtheVirgin RiverBasinof
southwesternUtahandextreme
northwesternArizona(northof the
ColoradoRiver). EasternMojave
tortoisesoccurin creosotebush-burro
bush (Ambrosiadumosa)or creosote
bush-Joshuatreevegetationtypes.
Downwardtrendsin this subpopulation
andits habitatarebelievedto be a
resultof urbandevelopment,long term
livestockgrazing,mining,large-scale
waterdevelopment,off-roadvehicleuse,
collecting,military activities,andmany
otherhuman-relateduses.

The Sonoranpopulationis foundin
Arizona,southandeastof the Colorado
River, andin Mexico.Tortoisesin this
areaarefoundpredominantlyon steep,
rockyslopesof mountainranges,
primarily in Arizonauplandvegetation
dominatedby paloverdeandsaguaro
cactus.Thedistributionof thepresent
populationandhabitat is disjunct.Some
habitathasbeenlost to expansionof
urbanareas.Grazing,mining,andfire
haveadverselyaffectedsomeareasof
tortoise habitat.

TheBeaverDamSlopesubpopulation
of theMojavepopulationof desert
tortoisesin Utahwaslistedas
threatenedwith critical habitaton
August20, 1980 (45 FR 55854).
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The Servicereceivedapetitionon
September14, 1984,from the
EnvironmentalDefenseFund,Natural
ResourcesDefenseCouncil, and
Defendersof Wildlife to list thedesert
tortoisein Arizona, California,and
Nevadaasendangeredunderthe
EndangeredSpeciesAct. TheService
determinedin September1985 that the
proposedlistingof thetortoise within
thethreepetitionedStateswas
warrantedbut precludedby otherlisting
actionsof higherpriority underauthority
of section4(b)(3)(B)(iii) of theAct.
Annual findingsof warrantedbut
precludedhavebeenmadein each
subsequentyearsince1985under
authority of section4(b)(3)(C)of theAct.

Datacollectionon theMojave
populationin recentmonthsindicate
thatmanylocal tortoisesubpopulations
throughouttherangeof thespecieshave
declinedprecipitously.Therapidspread
of RespiratoryDiseaseSyndrome,rarely
seenbeforein wild tortoises,hasbeen
identifiedasasignificantcontributing
factorin thecurrenthigh level of
tortoiselosses.

OnMay 31, 1989, thesamethree
environmentalorganizationsthat
petitionedtheServicein 1984provided
substantialnewinformationandagain
petitionedtheServiceto list thedesert
tortoise asanendangeredspecies
throughoutits UnitedStatesrangeunder
theexpeditedemergencyprovisionsof
theAct. This secondpetition,treatedby
theServiceasapetitionunderthe
AdministrativeProcedureAct, was
receivedonJune2, 1989. In responseto
this petition,theServiceconductedan
extensivereviewof existinginformation
on theRespiratoryDiseaseSyndrome,
otherreporteddiseasesin Arizona,and
thecurrentstatusof thetortoise.Asa
resultof this andotherinformation,the
ServicedeterminedtheMojave
populationof thedeserttortoise to be an
endangeredspeciesunderan emergency
rulepublishedon August4, 1989 (54FR
32326).The emergencyruleprovides
protectionundertheAct for theMojave
populationof tortoisesfor 240days
(until April 2, 1990).TheServicedid not
takeemergencyactionto reclassifythe
BeaverDamSlopesubpopulationin
Utahto endangeredbecauseIt is
alreadyprotectedby theAct.

This proposalconstitutesthefinal
finding on thepetitioner’srequestto list
thedeserttortoise throughoutits range
in theUnitedStatesasanendangered
species.

Summaryof FactorsAffecting the
Species

Section4(a)(1)of theEndangered
SpeciesAct (16U.S.C.1531 etseq.)and
regulationspromulgatedto implement

thelisting provisionsof theAct (SOCFR
part424)setforth theproceduresfor
addingspeciesto theFederallist. A
speciesmaybedeterminedto bean
endangeredor threatenedspeciesdueto
oneormoreof thefive factorsdescribed
in section4(a)(1).TheAct defines
speciesto includesubspeciesandany
distinctpopulationsegmentof any
speciesof vertebratefishor wildlife that
interbreedswhenmature.Thefactors
andtheir applicationto theMojave
populationof thedeserttortoiseareas
follows:

A. ThePresentor Threatened
Destruction,Modification,or
CurtailmentofitsHabitator Range

As indicatedabove,habitatis
deterioratingandhasbeenlost in many
partsof the tortoise’srangedueto an
acceleratingrateof urban.energy.and
mineral development,military activities,
vehicle-orientedrecreationalactivities,
grazing,andlandexchanges.

For ananimalsuchasthetortoise,
whichmustconsumeits annualforage
requirementin no morethanfive months
out of theyear(Marchto June,and
September),it is apparentthatmeeting
thisneedcanbecomecriticalif forage
hasnot beenproduced,is unavailable,
or is ofpoornutritive quality.

Changesin perennialvegetation,
especiallythereductionin coverof
smallandlargeshrubsandperennial
grasses,arebelievedto betheresultof
cattleandsheepgrazingpressures.
Thesechangeshavecreatedopenings
andbarrenareasin thedesert
landscapeandhavedeterioratedthe
quality ofhabitat for thetortoise.Losses
ofplant covermay contributeto the
excessiveravenpredationon small
tortoises,making thetortoise more
exposedandvulnerableasravenprey.

Changesin annualvegetatioft,also
thoughtto bemostlyconnectedto
grazing,havealsoaffectedfood supplies
for tortoises.Weedyplant speciesthat
havebeenintroducedfor grazing,such
asredbrome(Bromusrubens),filaree
(Erodium cirutarium),andabumashi
(Schimusarabicus),cangerminate,
flower, andfruit beforenativeplants.
Nativeplant speciesareessentialto
meetthenutritionalneedsof thetortoise
andaretheir favoredforage.Exotic,
weedyplant speciesareoutcompeting
manynativeplant species(Berry 1988).
Additionalpotentialadverseimpactsto
the tortoisefrom cattleandsheep
grazinginclude:damageto shrubsused
for tortoiseshelter,crushingof burrows
andnests,andtramplingof young
tortoises.Thedegreeandnatureof
impactsfrom cattlegrazingare
dependentuponhabitat,grazinghistory,
seasonsof use,stockingrates,and

density ofthetortoisepopulation
(Sieverseta!. 1988).

Livestockgrazingis thoughtto bea
factorcontributingto tortoisehabitat
degradationin portionsof all fourStates
coveredby this proposedrul.mNevada,
Utah,Arizona,andCalifornia.No
formalresearchhasbeenconductedin
Nevadaon effectsof livestockgrazing
on tortoises.However,both theFinal
Statementfor theProposedDomestic
LivestockGrazingManagementProgram
for theCalienteArea,Nevada,andthe
Final EnvironmentalImpactStatement
for theClarkCounty,NevadaGrazing
Programconcludedthat conflicts
betweenlivestockanddeserttortoises
would bereducedby grazingreductions
and/orlivestockremovalduring
portionsof thegrowingseason(Bureau
of LandManagement(BLM) 1979,BLM
1982).

OneBLM-fundedresearchstudyon
theCrescentPeakgrazingallotmentin
PiuteValley nearSearchlight,Nevadain
1983, concludedthatanobserveddie-off
of tortoiseswas“aggravatedby the
long-termgrazingintensity thathad
occurredin thearea”(Mortimer and
Schneider1983).Anunusuallyhigh
mortality ratein deserttortoiseswas
foundwhile theauthorswere
investigatingapermanenttortoise study
plot in thevalley. Theplot is locatedin
anephemeralpastureusedby livestock
in thewinterandearlyspring.Fromthe
datacollected,theauthorsinferredthat
amajorpopulationchangeof tortoises
occurredbetween1979and198,3. The
populationsustainedaveryhigh
mortality rate(23.8percent)with a
resultantdeclinein thenumberof
sexuallymatureindividuals.Heavy
springgrazingpressurehadoccurredfor
severalyearsbefore1980andlittle orno
annualforagewasproducedon the
allotmentin 1980and1981.Theauthors
concludedthatthedecadeofspring
grazinghadreducedthequality of the
habitatandtheability of thetortoisesto
withstandthedroughtyearsof 1980and
1981, evenwhencattlewerenot turned
into thepastureduringthoseyears.

TheGoffs tortoise studyplot is
located28 milesto thesouthofthePiute
Valley siteandin 1980wasestimatedto
havea2 percentannualmortality rate
(TurnerandBerry 1984).Themajor
differencebetweenthetwo plotsis that
theGolfs siteis notgrazed.The
tortoiseson thatsite wereableto
withstandtheadverseweather
conditionsbecausetheywerein better
physicalconditionthanthosein Piute
Valley.

The majorityof Utah’sBeaverDam
Slopeallotmentis in the Southern
DesertShallow HardpanRangeSite as
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identifiedby the Soil Surveyof
WashingtonCounty(United States
Departmentof Agriculture1977).The
potentialvegetationfor this site is
approximately15 to 25percentgrasses,
2 to 5 percentforbs,and40 to 80 percent
shrubs.If the siteis in excellent
condition,thetotal annualproductionof
air-driedherbageavailableasforageis
about400poundsperacrein good
moistureyearsand250poundsperacre
underpoormoistureyears.Themedian
productionof annualson theBeaver
DamSlopebetween1980and1986was
83poundsperacre;half of thetime
forageproductionwasmoreandhalfof
thetime it wasless.Themean(average)
productionof annualsduring that time
periodwas191poundsperacre.

It is possiblethattheforage
requirementsof the tortoisemaynever
bemet on theBeaverDamSlope.The
BLM (BLM 1987)statedthat47 percent
of theBeaverDamSlopeallotmentis
consideredto bein fair foragecondition
while 53 percentIs in poorforage
condition.This estimatewasbasedon
desirableforagefor livestock,andhence
tortoisesbecauseof thedietaryoverlap.
Additionally, theoverallrangetrendhas
beenstatic,no improvementhas
occurred,

Anotherimportantfacetof tortoise
feedingbehavioris food preferences.
Like livestock,tortoisesprefersome
plantsoverothersandwill go out of
theirwayto consumethemevenif the
plantis in low abundance.Coomb8
(1977b)observedin hisstudy on the
BeaverDamSlopethatbush muhly
(Muhlenbezyiaporteri)wassoughtout
morethananyotherplant eventhoughIt
wasoneof the leastavailable.This
perennialgrasshasbeengreatly
reducedin abundanceby livestock
grazing(Stoddartet aL 1975).The
secondmostimportantplant was
cheatgrass(Bromustectorum)andwas
alsooneof the leastcommonplants
availableto thetortoise.Minden(1980)
foundthata milk-vetch (Astragulus
nuttaiianus)wasby far themost
commonlyconsumedplant in his study
(59percent).Thisannualplantwasnot
mentionedby Coombs(1977).
Apparently,theyearof Minden’s study
(1980)wasoneof abovenormalrainfall
which allowedthis annualforb to grow.
It is, therefore,believedthatthetortoise
hasfoodpreferencesandthat total
forageproductionis not anaccurate
gaugeof food availability.

In Arizona. thehabitatof theMojave
populationof tortoiseshasexperienced
alterationof plant speciescomposition
anddensity.This floristic changehas
beenattributed,in part, to livestock
grazing.The areahasbeenovergrazed

by cattle,sheep,andhorsessincethe
1850’s.Examinationoflivestockusein
someof this areaplus changesin plant
densitiesandspeciescomposition
indicatethatadequatenutritional forage
for tortoisesmaybelackingbecauseof
pastovergrazingpractices(Hohmanand
Ohmart1978).

Vehiclefree-playin tortoise habitat
resultsIn cumulativeadverseimpactto
tortoisehabitat.Impactsvaryfrom
minorhabitatalterationandvehicle
routeproliferationto total denudationof
extensiveareascreatedby intensive
vehicleplay, parking,andcamping.
Concentratedvehicleplay areasmay
eliminateall but themosthardyshrubs.
Otherimpactsinclude soil compaction
anderosion.Tortoisessufferfrom loss
of forage,lossof vegetativecover,and
lossof burrowsitesandthenbecome
subjectto increasedmortality from
crushing,collection,andvandalism
(Sieverset al. 1988).

TheIncreasinguseof off-road
vehiclesappearsto behavinga
significanteffecton tortoise abundance
anddistribution.Not only may direct
mortality resultthroughcrushingof
tortoiseseitherabovegroundor in their
burrows,but thedesertecosystemsmay
bedegradedasaresultof off-road
vehicleuse(Luckenbach1982).Growth
of annualsandherbaceousperennials
maybe severelyreduced.Thebasic
energyfixation andtransfersystemsof
thedesertcanbedisruptedordestroyed
by vehicularactivities.The tortoisesin
theSt.Georgeareaof Utahare
particularlyvulnerablebecauseof their
proximity to anexpandingurban
population.

Competitiveoff-highwayvehicle
racingeventsadverselyimpact tortoise
habitatTheyofteninvolve several
hundredraceparticipantsand
thousandsof spectators.The camping
andracestartandfinish areasreceive
intensivevehicleuseandbecome
devoidof vegetation.Tortoisesare
eliminatedfrom theseareasentirelydue
to thelossof food,cover, andburrow
sites.Affectedareasbecomeenlarged
with continueduse(Sieverset al. 1988).

Competitiveoff-highwayvehicle
racingeventshaveadverselyimpacted
tortoise habitatin Nevada.Vehicles
operatedby racersandpit crews,as
well asspectators,havebeenknown to
cutacrossdeserthabitatoff-road, and
racersfrequentlypassothervehiclesin
vegetatedareas(Burge1986; U.S. Fish
andWildlife Service1989).

Vehiclerouteproliferationhas
occurredin manyareasandcanresult
in asignificantcumulativelossof
habitatHumanaccessincreasesthe
incidenceoftortoise mortality from

collection,gunshot,andcrushingby
vehicles.Soil compactionresultsin loss
of vegetationandincreasesin erosion
(Sieversetal. 1988).

Roadconstructionandvehicleuse
appearto havea long-rangingimpact on
thetortoise.Besidestheimmediateloss
of tortoisehabitatfrom road
construction,pavedroadsandvehicular
traffic affect tortoisepopulationswithin
aboutonekilometer(km) (0.62mile) of a
road.For newroads,theextentof
impactis up to 0.4km (0.29mile) away,
while olderroadsmayreducetortoise
numbersup to 2 km (1.24miles)away
(Nicholson1978).

Largesurfacedisturbances(e.g.,
powerplants,mining,agricultural
developments,military activities,and
urbanization)causelong-term,
permanentlossof habitat.Bothlarge
andsmalldevelopmentalactivitiesoften
inducefurther surfacedisturbing
activitieswith resultinghabitatloss and
tortoisepopulationreduction.Increased
humanactivity resultsin increased
vehiclekills, vandalism,andcollecting
of tortoises(Sieverset al. 1988).

ThemetropolitanLasVegas,Nevada,
areahasexperiencedrapidexpansionin
recentyears,climbing from 241,000
peoplein 1980 to 335,000in 1987;an
increaseof 28 percent(Walkerand
Cowperthwaite1988).In thefour years
between1982and1986,10,000acresof
desert(tortoisehabitat)wereconverted
to urbanuses(ClarkCountyDepartment
of ComprehensivePlanning.pers.comm.
1989).City andcountyplannersassume
theultimatelimits of growtharesetat
theeffectivetopographiclimits of
construction;planningmapsindicate
that themetropolitanareacould
eventuallycoverapproximately390
squaremiles (ClarkCountyRegional
Flood ControlDistrict 1980).

In northeastArizona, additional
habitatlossandfragmentationhas
occurredfrom mining, off-roadvehicle
activities,roadandpowerline
constructionandmaintenance.
agriculturaldevelopment,and
commercial,residential,and
recreationaldevelopments.Currently,
thereis aproposalto develop2,000
acresof tortoise habitatnearLittlefield,
Arizona for commercialpurposes.Other
developmentsarealsoplannedfor this
area.Long-termplanscall for
developmentof acommunity of250,000
peoplein theLittlefield area.Other
potentialhabitatdegradationactivities
include aBLM proposalfor a utility
corridoralternativeacrosstheBeaver
DamSlopein Arizona thatwould be
two miles wide.

Land exchangesmay resultin habitat
loss andincreasedfragmentationof
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populations.Evenwheretortoisehabitat
is exchangedby theBLM for other
tortoisehabitat,thereis anincreased
likelihoodof development,resultingin
lossof habitat,on thenewprivate
holdings(Sieversetal. 1988).

Threethousandsixty sevenacresof
moderatetortoisedensity lands,westof
Las Vegas,Nevada,wererecently
transferredfrom BLM to Summa
Corporation.TheDesertTortoise
Council (Council)estimatedthat from
300 to800tortoiseswould bedisplaced
by theexchange,and3,470acresof
crucial tortoisehabitat, asdefinedby
theCouncil, wouldbe losttoprivate
development(DesertTortoiseCouncil
1987).

Recentlegislationdirectsthe
Secretaryof theInterior (Secretary)to
sell 3,700acresof moderate-to-high
tortoisedensitylands.20 miles
northeastofLasVegas,to ClarkCounty.
TheSecretaryis alsoauthorizedto offer
for saleup to 17,000additionalacresin
the samearea(Pub.L 101-67.Apex
Project,NevadaLandTransferand
AuthorizationAct of 1989.July 31, 1989).

B. QverutjJizatJonfor Commercial,
Recreational,Scientific,or Educational
Purposes

Deserttortoiseshavelong beena
popularpetin thesouthwestIt is not
currentlyknown to whatextent
collectinghasimpactedwild
populations.It is estimatedthatat least
100,000deserttortoisesexist in
captivity.Manytortoisesheldin
captivity,however,areknown to exhibit
signsof thecontagiousRespiratory
DiseaseSyndrome.The releaseof
diseasedcaptivetortoisesis considered
by theBLM to bethesourceof
introductionof thecurrentlyidentified
RespiratoryDiseaseSyndromefoundin
wild populations.

Vandalism.including shootingand
crushingof tortoisesundervehicles,has
beendocumentedby theBLM andis
consideredafactorin reducingthe
numberof tortoisesin theirnatural
habitat.BLM studiesin thewestern
MojaveDesertof Californiaon 11
permanentstudyplotsshowed14.3
percentof thecarcasseswith evidence
of gunshot.At oneplot, carcasseswith
evidenceof gunshotwasashigh as28.9
percent(Sieversetal. 1988).

Lossof tortoisesfrom vandalismhas
alsobeenreportedin northwest
Arizona.Approximately10 percentof
shellremainsfromatortoisestudyplot
nearLittlefield, Arizona,hadgunshot
wounds(CharlesPregler,BLM 1989).

Luckenbach(1982)concludedthat
humanactivity is themostsignificant
causeof tortoisemortality.TheBeaver
DamSlopesuhpopulationof the Mojave

tortoisepopulationhasbeensubjected
to collectingpressurein thepast,and
althoughthespeciesis nowprotectedin
Utah,somecollectingmaystill occur.
OntheBeaverDamSlopein Arizona,
heavycollectionfor thepettradetook
placeuntil the1970s(Coombs1977).
Automotivestationspaidchildrento
collecttortoisesandsold themto
passingmotorists(Coombs1977a).

C. Diseaseor Predation

Predationof youngtortoisesby ravens
(Corvuscorax) is agrowingthreatto the
species.Commonravenpopulationsin
thesouthwesterndesertshaveincreased
significantly sincetheearly1940’s,
presumablyin responseto expanding
humanuseof thedesert.Sewageponds,
landfills, powerlines,roads,andother
useshaveincreasedavailableforaging,
roosting,andnestingopportunitiesfor
ravens.In recentyears,ravenpredation
on juveniledeserttortoiseshas
increasedto apoint whererecruitingof
youngtortoisesinto theadultpopulation
hasbeensignificantly reducedor
eliminatedin certainlocalities.Ravens
arehighly adaptableas to theirfeeding
patterns,andconcentrateon easily
availableseasonalfood sourcessuchas
juveniletortoises,includinglive, healthy
animals.In theDesertTortoiseNatural
Area,aprotectedareaof 21,320acresin
thewesternMojaveDesertin California,
eventhoughtortoiseeggsarestill being
laid andhatched,asshownby the
presenceof verysmall tortoises,raven
predationappearsto haveseverely
curtailedtherecruitmentof theyoung
into theadultpopulation(BLM 1989).

TheBLM’s 1989Environmental
Assessment(BLM 1989)for theSelected
Controlof theCommonRavento
ReduceDesertTortoisePredationin the
MojaveDesert,California, further
summarizestheannualtrend(percent
annualchange)andthe change(per~ent)
of ravennumbersin the last20 years.In
theMojaveDesert,ravenpopulations
haveincreased1528percentbetween
1968and1988, atarateof nearly15
percentperyear.In theColorado-
SonoranDeserts,ravenpopulations
haveincreased474percentin 20 years,
at arateof over9 percentperyear.In
theGreatBasinDesert,raven
populationshaveincreasedby 108
percentin thelast20 years,at arate of
over5 percentperyear.in theSouthern
CaliforniaBasin,ravenpopulations
haveincreasedby 328percent,atarate
of over7.5 percentperyear.

In 1989,BLM fundedatortoise study
at the PiuteValley studyplot in Nevada.
Preliminaryindicationsinclude a
relativelylargenumberof youngtortoise
mortalitiesdueto ravens.Thecarcasses
havenot yetbeenextensivelyexamined

in thelaboratory.Evidenceof raven
predationon youngtortoisesatanother
studyplot (ChristmasTreePassin
Nevada)wasobservedin 1988,as
evidencedby tortoiseremainsarounda
ravennestandroostsite(Sid Sloan,
BLM, pers.comm.1989).

Predationstudieson theMojave
populationof the tortoisein Arizona
havenot beenformally conducted.The
proximity of tortoisesto local dumps
anda dairy,however,indicatesthat
increasedpredationby ravenson
juveniletortoises,if not alreadya
problem,mayresultin increased
mortalityof tortoisesin thefuture.

A newthreatto certaindeserttortoise
subpopulationshasrecentlybeen
identified.A fataldisease,currently
referredto asDesertTortoise
RespiratoryDiseaseSyndrome,has
beenobservedin animalsin anumberof
widely dispersedlocationsthroughout
theMojaveDesertIt currentlyappears
to bespreadingandthemature,
reproductivelyactivesegmentof the
populationmaybemostvulnerable.

The diseasehasbeenknownfor some
time in captivetortoisesthroughoutthe
world (Snipeset al. 1980),althoughthe
exactcause,or etiologicalagent,hasnot
beenclearly identified.Thediseaseis
probablytheresultof multiple factors
working in concert.It is knownthatthe
diseasemaybereadilytransmittedfrom
aninfectedtortoiseto anon-infected
tortoise (Rosskopf1988).A virus
(herpes-like)hasbeenobservedby
electronmicroscopicstudiesin other
speciesof turtleswith respiratorytract
infectionsQacobsonet al. 1986).A
paramyxovirusis alsoconsideredasa
primarypathogencapableofinitiating
thedisease(Jacobson,pers.comm.,in
Rosskopf1988).Infectedanimalsmay
notnecessarilyexhibitobvioussignsof
thedisease.

Oncethe diseaseis initiated,bacteria
mayinvadeandbecometheprimary
pathologicalagent.Pasturella
testudinatuswasrecentlyisolatedfrom
a seriesof sick tortoisescollectedfor
diseasestudyfrom theDesertTortoise
NaturalAreain California.Speciesof
Pastureilabacteriaarecommonly
associatedwith diseasesyndromes
initiatedorenhancedby other
predisposingfactors,includingpoor
nutrition, stress,andimmunesystem
compromise.

The diseaseappearsto bespreadvia
physicalcontactbetweeninfectedand
non-infectedanimals(Rosskopf1988).
Adult male tortoisesmaycontactmany
femalesin a singlebreedingseasonand,
thus,theoccurrenceof thediseasein the
adult breedingpopulationwould
reinforcetheconclusionth~~tdirectnose
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contactduringcourtshipactivities could
spreadthepathogento susceptible
tortoises.Oncethediseaseis
contracted,thereappearsto belittle
chanceoffull recoveryandtheaffected
individualeventuallybecomes
debilitatedanddies.Evenindividuals
givenextensivetreatmentin captivity
usuallysuccumbto thedisease
eventually.Furthermore,if anindividual
appearsto overcomethedisease,
relapsemayoccurunderstress
conditions(Rosskopf1988).

Although the transmittanceof an
infectiousagentfromonetortoiseto
anotheroccursby contact,theactual
infectionof thenewlyinoculated
individualmaybeassociatedwith other
factorsthat increaseits susceptibility.
Someof the original information
publishedaboutthis diseasesuggesteda
nutritionaland/orstress-relatedcause
with asecondarybacterialinfectionof
debilitatedanimals(Fowler1977).The
combinationof aninfectiousagentalong
with loweredresistanceIs typical of
thesetypesof diseasesyndromesin
manyotheranimals.

Basedon currentknowledgeof the
incidence,morbidity,andthemortality
rates,thediseaseappearsto be
escalatingin surveyedpopulationsin
thewesternMojaveDesertThedisease
wasfirst recognizedas amajorproblem
in wild populationsin thespringof 1988
(FaunaWestWildlife Consultants1989).
Signsof thediseasewereobservedin up
to 48 percentof adulttortoisesexamined
duringsurveysof theDesertTortoise
NaturalAreain thewesternMojave
DesertIn southernCaliforniaIn the
springof 1988.In oneportionofthis
range,theinfectionratewent from9
percentin a 1988surveyto 52 percentof
all tortoisesIn a 1989survey.A lossof
about20 percentof the markedtortoise
populationwith diseasesignsoccurred
in oneyearIn thisplot.

While not all populationssurveyed
havesuchhigh mortality rates,these
figuresdemonstratethepotentialimpact
thediseasecanhaveon anygivenarea.
Infection ratesin multiplegrid areasin
thesouthernCaliforniastudyarearange
from7 to 50 percent.Thediseasesigns
havealsobeenobservedin individual
tortoisesfrom avariety of populations
(Berry1989)including theFremont
Valley (50 percentinfectionrate),
SaguaraNationalMonumentin Arizona
(2 of 12 radio-taggedinfected,anddied),
andBeaverDam Slope,Utah-Arizona
(10to 20 percentInfectionratewith high
mortality in radio-taggedanimals).
Interviewsof personnelat veterinary
hospitalsin theLasVegas,Nevada,area
by Servicepersonnelhaverevealedthat
mostcasesof RespiratoryDisease

Syndromearefoundin captivetortoises,
butthatwild tortoiseshavebeen
broughtin with signsof respiratory
disease.Thepotentialexistsfor the
RespiratoryDiseaseSyndrometo reach
epidemicproportionsthroughoutthe
Mojavepopulation.Thereappearto be
no naturalbarriersthatwouldprevent
transferof infectiousagentsfrom
Californiasubpopulationsto Nevada.
Utah.andArizonasubpopulationsin the
Mojavedesert.Thereleaseof diseased
captiveanimalsmay,however,spread
thediseasefasterthanthenatural
movementoftortoisesbetweenStates.

In additionto the identified
respiratorydiseasein theBeaverDam
Slopesubpopulationof theMojave
tortoisepopulation,anapparent
nutritionaldiseasecausing
ostesoporosisof the boneshasbeen
identified(Jarchow1988).

Berry andCoffeen(1987)analyzed100
remainsof deserttortoisescollected
between1982and1988on theBeaver
DamSlope,Utah.Almostall of the
remainswerecollectedfrom two
permanentstudyplots:Woodbury-
HardyandBeaverDamSlope.Of the72
tortoisesfoundon theWoodbury-Hardy
plot andoneoff theplot, fifteen (20.6
percent)of the specimensshowed
thinningof the plastronand/or
carapace,holesin thebone,or a
honeconibstructure.An additionalfive
specimens(69percent)haddeformed
bones(pelvicgirdle) or erodedbones.
Another15 tortoises(20.6percent)
showedno evidenceof abnormalitiesor
thinningof bones.Theremaining38
specimens(52percent)couldnotbe
evaluated.Of the23 tortoisesfromthe
BeaverDamSlopeplot and5 from
nearby,9 (32.1percent)showed
evidenceof thin bonesand/orholeson
theplastronand/orcarapaceor
honecombingon thegirdles.Nine (32.1
percent)hadnormal bonesandan
additionalnine couldnot beclassified.

In 2,300tortoisespecimensobserved
in California,Berry foundvery few
casesof boneabnormality,bonedisease,
andthinningof bonesIn young
individuals.In contrast,youngto
middle-agedtortoisesfrom Utahwere
foundin substantialnumberswith thin
bonesorbonedisease.Dr. J. Fischer,an
orthopedicsurgeon,speculatedthatpoor
nutritionwasthecausefor thinbones
andosteoporosisin youngtortoises,

A studyby Jarchow(1987)Indicated
thatosteoporosis(porousbones)and
associatedosteomalacla(soft bones)in
tortoiseshellsandskeletonsfoundon
theBeaverDamSlopecouldbe
attributedtolong-termmalnutrition.He
suggestedthat thereductionin
abundanceof bushmuhly maybethe

primarycause.This perennialgrassis
highly palatableto livestock,aswell as
to thetortoise.Bushmuhly, once
occurredinextensivestandsthroughout
thesouthwest,but is now foundonly in
theprotectionof shrubsdueto grazing
pressure(Cronquistet at.1977).

D. The Inadequacyof Existing
RegulatoryMechanisms

All four Statesin which theMojave
tortoisepopulationoccurshavelaws
thatprovidevaryinglevels of protection
for thedeserttortoise.Evenwith State
protectivemeasures,subpopulationsof
thetortoisehavecontinuedto decline.

Stateof Nevadalawsconcerningfish.
game,andwatercraft,asamended,
afford limited protectionto thedesert
tortoise.NevadaRevisedStatutes
(NRS), section501.110.1(d)setsforth
thatreptilesmustbeclassffiedaseither
protectedor unprotected.NRSsection
5(11.110.2statesthatprotectedwildlife
maybe furtherclassifiedaseither
sensitive,threatened,or endangered.
TheNevadaAdministrativeCode
(NAC), section503.080.1(a)classifiesthe
deserttortoiseasprotectedandrare
outsidetheurbanareasof Clark County
(LasVegas).NRSsection503.597,states
that it is unlawful,unlesswith written
consentof theNevadaDepartmentof
Wildlife, to transporta deserttortoise
from oneportionto anotherportionof
theStateoracrossStatelines.

TheCaliforniaFishandGame
Commissionadopteda regulation
changeon June22. 1989.to amendthe
CaliforniaCodeof Regulations,section
670.5(b)(4)of title 14, to addthedesert
tortoise asaStatethreatenedspecies.
UndertheFishandGameCode,Article
3, section2080prohibitsthe importor
exportof endangeredor threatened
species.Thissectionalsoindicatesthat
nopersonshalltake,possess,purchase,
or sellwithin theState,anylisted
species,oranypartor productthereof,
exceptas otherwiseprovidedinState
law orregulation.

TheCaliforniaFishandCameCode,
Article4, section2090requiresthateach
Stateagencyshallconsultwith the
CaliforniaDepartmentof FishandGame
to ensurethatanyactionauthorized,
funded,or carriedoutby thatStatelead
agencyIs not likely tojeopardizethe
continuedexistenceof anyStatelisted
species.

OnJanuary1, 1988,theArizona Game
andFishCommission(Commission)
prohibitedthetakeof deserttortoises
from thewild (Arizona GameandFish
Commission1989).TheCommissionalso
prohibitsthesaleof tortoisesandthe
exportof tortoisesfrom theState.Prior
to thatdate,anyonewith anArizona
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huntinglicensecould takeandpossess
onetortoisefor eachpersonin that
household.No provisionshavebeen
madeto permit or otherwiseidentify
thosetortoisesthatwerein possession
prior to January1, 1988.Thus,
enforcementof theStatebanon take
maynot bepossibleunlesstheactual
takingof a tortoise fromthewild is
observed.Thereis no Stateauthority in
Arizona toregulatethetakeof desert
tortoisehabitat.

Unlike many otherStates,Utahdoes
not havespecialregulationsdesignating
certainspeciesaseitherthreatenedor
endangered,therebyaffording them
additionalprotection.All Utahwildlife
speciesareclassifiedasprohibited,
controlled,ornoncontrolled.Thedesert
tortoiseis considereda “prohibited
reptile”underUtahRuleR808—3
Gollection,Importation, Transportation.
andSubsequentPossessionof
ZoologicalAnimals(UtahDivision of
Wildlife Resources1987).Prohibited
speciesarezoologicalanimalsthatare
prohibitedfromcollection,importation,
transportationpossession,sale,transfer,
or releasebecausetheypose
unacceptabledisease,ecological,
environmental,or humanhealthor
safetyrisks.No stateregulationsexistto
stoploss of tortoisehabitatthroughland
developmentorotherhabitat
degradativeactions.

E. OtherNaturalor ManmadeFactors
Affectingits ContinuedExistence

An ancillaryeffectof continued
declinesin populationsandlossof
habitatis thefragmentationof
remainingpopulations.Long-term
survivalof thesefragmentedpopulations
will beaggravatedby normalrandom
fluctuationsIn thepopulationand
environmentthatcouldleadto
extirpationof subpopulations.

The Servicehascarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast,
present,andfuturethreatsfacedby the
Mojavepopulationof thedeserttortoise
in determiningto proposethis rule.
Basedon this evaluation,thepreferred
actionis to list theMojave populationof
the deserttortoiseas endangered.The
Act statesthattheterm“endangered
species”meansanyspeciesthatis in
dangerof extinctionthroughoutall ora
significantportionof its range.Given
the lossof a substantialnumberof
tortoisesdueto therespiratorydisease,
lossanddegradationof habitatover
muchof theirrange,andlossesdueto
ravenpredation,it isconsideredthat
somesubpopulationscouldbe
extirpatedwithin oneyear.if the
decliningtrendis notturnedaround,

eventualextinctionof thepopulation
maybe unavoidable.

Listing of SonoranPopulationStill
Precluded

TheServicedeclinedto emergencylist
theSonoranpopulationof thedesert
tortoisein responseto thepetition. The
rationaleleadingto this decisionwasas
follows:

1. Historically,deserttortoisesin the
Sonoranpopulationoccurin numerous
smallgroups,moreor less patchyor
disjunct,inhabitingsteep-sidedcanyons.
Thishabitatis lesssubjectto
disturbancethanis morelevelterrain.

2. Theverypatchinessof the
distributionin theSonoranpopulation
leadstheServicetobelievethat the
RespiratoryDiseaseSyndromeaffecting
othersubpopulationswill not likely
reachtheepidemicproportionsthat it
hasin locationslike theDesertTortoise
NaturalAreain California.Although a
fewinstancesof a respiratorydisease
havebeendocumentedin theSonoran
populationandareof concernto the
Service,it appearsthat respiratory
disease:(a) Isusuallypresentin tortoise
populationsto varyingdegrees;(b) has
not shownanyevidenceof beooming
pandemic;(c) hasnotbeenshowntobe
RespiratoryDiseaseSyndrome;and(d)
is currentlybeingaddressedby the
Serviceand theArizona GameandFish
Department,who will continueto gather
andevaluatedata.A reporton the
resultsof thesestudieswill beavailable
in January1991.

The reportwill containinformation
neededto determinewhetherthe
Sonoranpopulationof thedesert
tortoisewarrantslisting. All available
informationon distribution,abundance,
and threatswill be summarized.This
will includereviewof publishedand
unpublishedinformationand
preparationof mapsoverlayingtortoise
distribution withprojectedlanduse
patterns.Resultsof field work to
determinepopulationstatusandtrend
with emphaseson reproduction,disease,
andmortalitywill be determinedfrom
revisitingpreviouslysampledsites.

Similarity of AppearanceTreatmentof
theSonoranPopulation

Section4(e) of theEndangered
SpeciesAct, asamended,providesthat
theSecretaryof theInteriormay,by
regulationof commerceor taking, andto
theextenthedeemsadvisable,treatany
speciesasan endangeredor threatened
specieseventhoughit is not listed
pursuantto section4(a)(1)of theAct if
he finds that:(a) Suchspeciessoclosely
resemblesIn appearanceanendangered
or threatenedspeciesthatenforcement
personnelwould havesubstantial

difficulty in attemptingto differentiate
betweenthe listed andunlistejspecies;
(b) the effectof this substantial
difficulty is anadditionalthreatto the
endangeredor threatenedspecies;and
(c) suchtreatmentof anunlistedspecies
will substantiallyfacilitatethe
enforcementandfurther thepolicy of
theAct.

The Servicefinds that thereareno
visualdifferences,readilydiscernibleby
law enforcementpersonnelor the
generalpublic,betweenthetortoisesin
theMojave andSonoranpopulations,
that the similarity of appearance
representsan additionalthreatto the
Mojavepopulation,andthat treatingthe
Sonoranpopulationasthreateneddueto
similarity of appearance,whenlocated
outsideits naturalrange,would
facilitatetheenforcementof
prohibitionsundertheAct regarding
illegal tradein orpossessionof
endangeredMojave deserttortoises.
TreatingtheSonoranpopulationas
threateneddueto similarity of
appearancewhenoutsideits natural
rangewould eliminatethenecessityof
Servicespecialagentshavingto
determinetheorigin of eachdesert
tortoise prior to enforcingthe
prohibitionsin section9 of theAct.
Inability of theServiceto enforcethe
prohibitionsin theAct would represent
an additionalthreatto the Listed Mojave
populationof thedeserttortoise.By
treatingmembersof theSonoran
populationof tortoisesasthreatened
underthe similarityof appearance
provisionsof the Act, whenlocated
outsidetheirnaturalrange,theService
believesthat enforcementproblemscan
be minimized,while at thesametime,
theconservationof listedMojave
populationscanbeensured.

Reclassificationof theBeaverDam
SlopePopulationfrom Threatenedto
Endangered

TheBeaverDamSlopepopulationof
thedeserttortoisewaslistedas
threatenedwith critical habitatin 1980.
Thedecliningtrend of thispopulation
appearsto becontinuingdespitethe
protectionaffordedby theEndangered
SpeciesAct andeffortsof Stateand
Federalagenciestoreversethe
downwardtrend.

Miriden andKeller (1981)surveyeda
onesquaremile plot in theWoodbury
DesertStudyArea,whichis located
within designatedcriticalhabitatfor the
tortoisein southwesternUtah.They
estimateda densityof 109 to136
tortoisespersquaremile basedon the
74 live wild animalsthatwerefound.
The averagemortality ratefor 1980and
1981 was6 percent.
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The sameonesquaremile studyplot
wasresurveyedin 1988 (Welker1986).
Preliminaryresultsindicatean
estimatedreductionof over50 percent
innumbersfrom MindenandKeller’s
work in 1981.Thedatain Welker’sdraft
reportindicatesthatonly27 tortoises
werecapturedwithin thestudyplot; i.e.,
6 releasedcaptivesand21 wild
tortoises.The densityof tortoiseswithin
thestudyareawasestimatedat
between34 and47 persquaremile. The
populationwasdominatedby adult (81.9
percent)andmale(77 percent)tortoises.
This is a completereversalof the sex
ratiosfoundby WoodburyandHardy
(1948)of 36percentmalesand64
percentfemales.An animalpopulation
weighedheavilytowardsmalesis an
indicationof apopulationin poor
reproductioncondition.Theaverage
annualmortality ratein 1986was22
percentwith themajorityof deaths
occurringin juvenileandfemale
tortoises.Thisrateis consideredhigh
whencomparedto anaverageannual
mortality rateof 1 to 5percentin 1948;
6.86percentby Coombs(1977b);and8
percentin 1981.

A 50 percentpopulationdeclineof the
deserttortoiseon a studyplot on the
BeaverDamSlope,Utahhasbeen
documentedbetween1981and 1986.
Thisdataappearsto berepresentative
of a continuingdeclineof theentire
BeaverDarnSlopesubpopulationof
Mojavedeserttortoises.TheAct states
that the term“endangeredspecies”
meansanyspeciesor vertebrate
populationwhich is in dangerof
extinctionthroughoutall ora significant
portion of its range.As previously
discussedherein,giventheloss of a
substantialnumberof BeaverDam
Slopetortoisesdueto disease,lossand
degradationof habitatovermuchof
their range,lossesdueto raven
predation,andanescalatingdeclinein
thepopulation,it is consideredthat the
BeaverDamSlopesubpopulationof the
Mojavedeserttortoisepopulationis in
imminentdangerof extinction.

Critical Habitat
Section4(a)(3)of the Act, as amended,

requiresthat,to themaximumextent
prudentanddeterminable,theSecretary
proposecriticalhabitatat thetimea
speciesis proposedto beendangeredor
threatened.

Criticalhabitatwasdesignatedfor the
BeaverDamSlopesubpopulationof the
Mojavedeserttortoisein 1980.The
statusof thispreviouslydesignated
criticalhabitatwould notbechanged
with this proposal.

TheServicefinds thatdesignationof
criticalhabitatfor theremainderof the
Mojavedesertpopulationisnot

presentlydeterminable.TheService’s
regulations(50CFR424.12(a)(2))state
thatcritical habitatis not determinable
if informationsufficientto perform
requiredanalysesof theimpactsof the
designationis lackingor if thebiological
needsof thespeciesarenot sufficiently
well knowntopermit identificationof
anareaascritical habitat,Therangeof
theMojave deserttortoisesis extensive.
Muchof this habitathasbeen
fragmentedanddegradedby anumber
of land-disturbingactivities.Some
remainingareasofgoodhabitatare
isolatedfromeachotheror areof such
smallsizeasnotto supportviable
subpopulationsof thetortoise.The
specificsize andspatialconfigurationof
theseessentialhabitats,aswell asvital
connectinglinkagesbetweenareas
necessaryfor ensuringtheconservation
oftheMojavedesertpopulation
throughoutitsrange,cannotbe
determinedat this time.

During theproposedcommentperiod,
theServicewill seekadditionaLagency
andpublic input on critical habitat,
alongwith Informationonthebiological
statusof andthreatsto the Mojave
deserttortoise.TheServiceintendsto
use this andotherinformationin
formulatingadecisionon critical habitat
designationfor theMojavepopulationof
thetortoise.

AvailableConservationMeasures
Conservationmeasuresprovidedto

specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.TheEndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith States,
andrequiresthat recoveryactionsbe
carriedout for all listedspecies.Such
actionsareinitiated by theService
following listing.

Suchincreasedrecognitionand
conservationeffortswouldprovidea
meansto ensuresurvival for thedesert
tortoise.Availablefundingwould be
usedonresearchto determinethe
causesof andpossibletreatmentsfor
thediseasecurrently infectingtortoise
populationsand todeterminewhether
thediseasecanbepassedon to
hatchlingsby infectedfemales.
Availablefundingwould alsobeused
for, butwould notnecessarilybelimited
to, the identificationandisolationof
healthypopulations,carrying out
predatorcontrol to reducelossof
immaturetortoises,public educationto

discouragefurtherreleasesof diseased
captivetortoises,andto addresshabitat
issuesincludingland acquisition,
fencing,andhabitatimprovement.

TheprotectionrequiredofFederal
agenciesandtheprohibitionsagainst
takingandharmarediscussed,inpart,
below.

Section7(a) of theAct, asamended,
requiresFederalagenciesto evaluate
their actionswithrespectto anyspecies
thatis proposedor listedasendangered
or threatened.Regulationsimplementing
thisinteragencycooperationprovision
of theAct arecodifiedat 50 CFRpart
402. Section7(a)(4)of theAct requires
Federalagenciesto conferwith the
Serviceon anyactionthat is likely to
jeopardizethecontinuedexistenceof a
proposedspeciesorresultin destruction
or adversemodificationof proposed
criticalhabitatRegulationsgoverning
theseconferencesarefound at 50 CFR
402.10. if a speciesis listed
subsequently,section7(a)(2)requires
Federalagenciesto ensurethat
activitiestheyauthorize,fund, orcarry
outarenot likely tojeopardizethe
continuedexistenceof a listedspecies
or to destroyoradverselymodifyits
criticalhabitatif a Federalactionmay
affecta listedspeciesor its critical
habitat,theresponsibleFederalagency
mustenterinto formalconsultationwith
the Service.

At least50 percentof occupiedhabitat
within the rangeof theMojave
populationof thedeserttortoiseis
managedby theBLM. OtherFederal
managersof tortoisehabitatinclude the
Departmentof Defense,NationalPark
Service,andtheFishandWildlife
Service.Tortoisesarealsofoundon
landsmanagedby Indiantribes.Federal
activities mayinclude,butmaynotbe
limited to, actionsresultingin grazing,
off-highway-vehicleuse,mining,
constructionof developmentsand
rights-of-way,andmilitary activities.

Theactandimplementingregulations
foundat50 CFRpart17 setforth a series
of generalprohibitionsandexceptions
thatapplyto all endangeredwildlife.
Theseprohibitions,In part,makeit
illegal for anypersonsubjectto the
jurisdiction of theUnitedStatesto take
(includesharass,harm,pursue,hunt,
shoot,wound,kill, trap, capture,or
collect; or to attemptanyof these).
importor export,ship in interstateor
foreigncommercein thecourseofa
commercialactivity, or selloroffer for
saleany endangeredspeciesin
interstateor foreigncommerce.It is also
illegal topossess,sell, deliver,carry,
transport,orshipanysuchwildlife that
hasbeenillegally taken.Certain
exceptionsapplyto agentsof the
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ServiceandStateconservation
agencies.

Permitsmaybeissuedto carryout
otherwiseprohibitedactivities involving
endangeredwildlife undercertain
circumstances.Regulationsgoverning
suchpermitsarecodified at 50 CFR
17.22and17.23.Suchpermitsare
availablefor scientificpurposes,to
enhancethepropagationor survival of
thespecies,and/orfor incidentaltakein
connectionwith otherwiselawful
activities. in someinstances,permits
may beissuedduringa specifiedperiod
of time to relieveundueeconomic
hardshipthatwould besufferedif such
relief wpre notavailable.

All Gopherustortoises,including the
deserttortoise,werelistedon July 1,
1975, asAppendixII speciesunderthe
ConventiononInternationalTradein
EndangeredSpeciesof Wild Faunaand
Flora (C~FESConvention).Theonly
exceptionwithin thegenusis G.
f/avomarginatus,whichwaslistedasan
AppendixI species.TheCiTES
Convention,as implementedby theAct
andvariousregulations(50 CFRpart23),
imposesrestrictionson importationand
exportationof AppendixI andII
species.

Statusof FeralTortoisesandTortoises
CurrentlyHeld inCaptivity

Feraldeserttortoises,whichhave
beenreleasedinsidethenativehabitat
of theMojavedeserttortoise,would be
classifiedendangeredspeciesin the
areanorthandwestof theColorado
Riverandwould beprotectedunderthe
Act.

Undersection9(b)(1)of theAct,
prohibitionsapplicableto theMojave
populationwill not apply to tortoises
thatwereheldin captivityor ins
controlledenvironmenton thedateof
thepublicationof theemergencyrule
(August4, 1989),provided,that such

holdingandanysubsequentholdingor
useof thetortoisewasnot in thecourse
of a commercialactivity.

PublicCommentsSolicited

TheServiceintendsthatanyfinal
actionresultingfrom this proposalwill
beasaccurateandaseffectiveas
possible.Therefore,commentsor
suggestionsfor thepublic,other
concernedgovernmentalagencies,the
scientific community,industry,orany
otherinterestedpartyconcerningthis
proposedrule areherebysolicited.
Commentsparticularlyaresought
concerning:

(1) Biological, commercialtrade,or
otherrelevantdataconcerningany
threat(or lack thereof)to this species;

(2) Thelocationof anyadditional
populationsof this speciesandthe
reasonswhy anyhabitatshouldor
shouldnotbedeterminedto becritical
habitatasprovidedby section4of the
Act;

(3) Additionalinformationconcerning
therange,distribution,andpopulation
sizeof this species,and

(4) Currentorplannedactivities in the
subjectareaandtheir possibleimpacts
on this species.

Final actionconcerningthis proposal
will takeinto considerationthe
commentsandanyadditional
informationreceivedby theService,and
suchcommunicationsmay leadto a
final regulationthatdiffers from this
proposal.

NationalEnvironmentalPolicy Act
TheFish andWildlife Servicehas

determinedthatanEnvironmental
Assessment,pursuantto theNational
EnvironmentalPolicy Act of 1969, need
notbepreparedin connectionwith
regulationsadoptedpursuantto section
4(a) of theEndangeredSpeciesAct of
1973,asamended.A noticeoutlining the

Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48FR 49244).
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List of Subjectsin 50 CFRPart17

Endangeredandthreatenedspecies,
Fish,Marinemammals,Plants
(agriculture).

ProposedRegulationPromulgation

PART 17—[AMENDEDI

Accordingly,it is herebyproposedto
amendpart17, subchapterB of chapter
I, title 50 of theCodeof Federal
Regulations,as setforthbelow:

1.Theauthoritycitation forpart17
continuesto readasfollows:

AuthorIty:18U.S C.1381-1407;18 u.s.c.
1531—1543;16 U.S.C.4201—4245;Pub.L. 99—
625,100 Stat.3500, unlessotherwisenoted.

2. It is proposedto amend§ 17.11(h)
by revisingtheentryfor “Tortoise,
desert”underREPTILESto readas
follows:

§ 17.11 Endangered and threatened
wildlife.
* * a a *

(h)* * *

Speci
Historic range Vertebrate populationwhereendangered or

threatened Status When
hsted

Critical
habitat

Special
ruleCommonname Scienttiic name

REPTILES

Tortoise, desert Gopherus U.s.A. (AZ. CA. NV, Entire area, exceptin AZ, south and east of E 103,357... 17.95(c) NA.
(~Xerobates. UT), Mexico. the Colorado River, andMexico.
~Scaptocttelys)
agassira.

Do .. do do U.S.A. (AZ. south and eastof ColoradoRiver)
and Mexico when found outside of AZ,
south and east of Colorado River, or

T(S/A) NA 17.42(e).

. Mexico.



42278 FederalRegister / Vol. 54, No. 197, Friday, October13, 1989 I ProposedRules

3.It is furtherproposedto amend.
* 17.42by addinganew paragraph(e) to
readasfollows:

§ 17.42 SpecIalrules—reptiles.

* * * * *

(e)Deserttortoise (Gopherus
(=Xerobates,=Scaptochelys)
agassizii)

(1) Definition.Forthepurposesof this
paragraph(e) “deserttortoise” shall
meananymemberof the species
Gopherus(=Xerobates,
=Scaptochelys)agassizil,whetheralive
or dead,andanypart,product,egg.or
offspringthereof,found outsideof
Arizona(southandeastof theColorado
River) andMexico, regardlessof natal
origin or placeof removalfrom thewild.

(2) Applicableprovisions.The
provisionsof § 17.21—17.23shall applyto
anydeserttortoisesubjectIn this
paragraph(e),

Dated October6, 1989.
RichardN. Smith,
ActingDirector. U.S.FishandWildlife
Service.
[FR Doc.89—24252Filed10-12-89 8:45am]
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