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DEPARTMENT OFTHE INTERIOR

F13h and Wildlife Service

5OCFRPart17

RIN 10184835

Endangered and Threatened Wildlife
and Plants; Emergency Determination
of Endangered Status for the Mojave
Population of the Desert Tortoise

AGENCY: FishandWildlife Service,
Interior.
ACTION: Emergencyrule.

5UMMARr. TheU.S.Fish andWildlife
Service(Service)exercisesits
emergencyauthorityto determinethe
Mojavepopulationof thedeserttortoise
(Gopherusogassizii)tobe an
endangeredspeciespursuantto the
EndangeredSpeciesAct of 1973, as
amended(Act). An emergencysituation,
in theform of a recentlydocumented
outbreakof avirulent deserttortoise
upperrespiratorydiseasesyndrome
(RespiratoryDiseaseSyndrome),has
beenidentifiedandhascaused
significantdeclinesto certaintortoise
subpopulationeandthreatensto become
pandemicin subpopulationsalready
stressedasa resultof habitat
degradation,predation,andother
factors.Becauseof theneedtomake
Federalfunding,protection,andother
measuresimmediatelyavailableto
combatthe RespiratoryDisease
Syndrome,the Servicefinds thatgood
causeexiststo makethis emergency
rule effectiveuponpublication.The
emergencyrulewill implementFederal
protectionfor 240 days.

The statusof theBeaverDamSlope
deserttortoises,which wereListed as
threatenedwithcritical habitatin 1980,
will notchange.TheServicedoesnot
expectadditionalbenefitswould accrue
to this subpopulationby changingits
listing to endangeredat this time. A
proposedrule to list theMojave
populationof thedeserttortoisewill be
publishedshortlyto providefor public
comment,andhearings(if requested).
The Servicewill acceptcommentson
thestatusofthe speciesat anytime.
EFFECTIVE DATES: This emergencyrule is
effectiveon August4, 1989 andexpires
on April 2, 1990.

ADDRESSES: Thecompletefile for this
rule is availablefor inspectionduring
normalbusinesshoursat theU.S. Fish
andWildlife Service,RegionalOffice,
Divisionof EndangeredSpeciesand
HabitatConservation,1002 NEHolladay
Street,Portland,Oregon97232—4181.
FOR FURTHER INFORMATION CONTACT’~
Mr. RobertP. Smith—AssistantRegional

Directorfor FishandWildlife
Enhancement,at theaboveaddress
(telephone(503)231—6131 orFl’S 429—
6131).
SUPPLEMENTARY INFORMATIOPe

Background
Thedeserttortoise Is oneof three

speciesin thegenusGopherusfoundin
theUnitedStates.TheBerlandier’s
tortoise (G. berlandieri) is foundin
northeasternMexicoandsouthern
Texas.Thegophertortoise(G.
polyphemus)is foundin thehot, humid
portionsof southeasternUnited States.
C. agassiziiisrelatively large,with
adultsmeasuringup to 15 Inchesin shell
lengthandinhabitstheMojave,
Colorado,andSonorandesertsin the
southwesternUnitedStatesand
adjacentMexico.

Recentstudiesbasedon shellshape
andvariationsingeneticcomposition
indicatethat thespecieshastwo
distinctpopulations,oneofwhich is
divided into two subpopulations(Spang
etal. 1988).A summaryof this
informationis asfollows:

Thetwo populationsaretheMojave
andtheSonoran.Theseareseparatedin
theU.S. andMexicoby theColorado
River. with theformerpopulationsbeing
foundto thewestandnorthof theriver
andthelatterbeingfoundto theeast
andsouth.TheMojavepopulationis
furtherdivided into two subpopulations.

ThewesternMojave subpopulation
includespartsof thewestMojave, east
Mojave,andColoradoDesertsin
Californiaandextremesouthern
Nevada.Tortoisesoccurin creosote
bush,alkali sink, andtreeyucca
habitatsin valleys,on alluvial fans,and
in low rolling hills at elevations
generallyrangingfrom 2,000to 4,000feet
abovesealevel. Studyplot datafrom
eightsitesindicatethatpopulations
havedeclinedat ratesof 10 percentor
moreperyearfor the lastsixto eight
years.Vandalism,collections,raven
predation,anddiseasearea few of the
manycausesforpopulationdeclines.
Habitatis deterioratingandbeinglost
fromurban,energy,andmineral
development,vehicle-oriented
recreation,grazing,andotheruses.

TheeasternMojave subpopulation
includestortoisesin easternCalifornia,
southernNevada,and theBeaverDam
SlopeandtheVirgin River Basinof
southwesternUtahandextreme
northwesternArizona (northof the
GrandCanyon).For thepurposesof this
rule, the statusof BeaverDamslope
tortoiseswill remainunchanged.Eastern
Mojavetortoisesoccurin creosotebush-
burrobushor creosotebush-treeyucca
vegetationtypes.Downwardtrendsin
this subpopulationandits habitatare

believedto bea resultof urban
development,long-termlivestock
grazing,mining, large-scalewater
development,off-roadvehicleuse,
collecting,andmanyotherhuman-
relateduses.

TheSonoranpopulationis found in
Arizona, southandeastof theColorado
River, andinMexico. Tortoisesin this
areaarefound on steep,rocky slopesof
mountainranges,primarily in Arizona
uplandvegetationdominatedby palo
verdeandsaguarocactus.The
distributionof the presentpopulation
andhabitatis disjunct. Somehabitat
hasbeenLost to expansionof urban
areas.Grazing,mining,andfire have
adverselyaffectedsomeareasof
tortoisehabitat.

TheBeaverDam Slopepopulationof
deserttortoisesin Utahwaslisted as
threatenedwith criticalhabitaton
August20, 1980 (45FR 55654).The
Servicereceiveda petitionon
September14, 1984, from the
EnvironmentalDefenseFund,Natural
ResourcesDefenseCouncil, and
Defendersof Wildlife to list thedesert
tortoise in Arizona, California, and
Nevadaasendangeredunderthe
EndangeredSpeciesAct. TheService
determinedin September1985 that the
proposedlisting of thetortoisewithin
the threepetitionedStateswas
warrantedbutprecludedby otherlisting
actionsof higherpriority underauthority
of section4(b)(3)(iii) of theAct. Annual
findingsof warrantedbut precluded
havebeenmadein eachsubsequent
yearsince1985underauthorityof
section4(b)(3)(C) of theAct.

For thepurposeof this rule, the
Mojavepopulationof thedeserttortoise
includesall deserttortoisesnorthand
westof theColoradoRiver, including
deserttortoisesin theColoradoand
MojaveDesertsof California, southern
Nevada,southwesternUtah,and
northwesternArizona, otherthanthe
BeaverDamSlopepopulationof desert
tortoises,whichis alreadylisted asa
threatenedspeciesundertheAct.

Datacollectedon theMojave
populationin recentmonthsindicate
thatmanylocal tortoise populations
throughouttherangeof thespecieshave
declinedprecipitously.Therapid spread
of RespiratoryDiseaseSyndrome,rarely
seenbeforeinwild tortoises,hasbeen
identified asasignificantcontributing
factor in thecurrenthigh level of
tortoise losses.

OnMay 31, 1989, the samethree
environmentalorganizationsthat
petitionedtheServicein 1984petitioned
theServiceto list the deserttortoiseas
an endangeredspeciesthroughoutits
United Statesrangeundertheexpedited
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emergencyprovisionsof theAct. This
petitionwasreceivedonJune2,1989.In
responseto this petition,theService
conductedanextensivereviewof
existinginformationon theRespiratory
DiseaseSyndrome,otherreported
diseasesin Arizona, andtortoisestatus.
Asaresultof thisandotherinformation,
theServicedeterminestheMojave
populationof thedeserttortoise to bean
endangeredspecies.TheServicewill
not takeemergencyaction toreclassify
theBeaverDamSlopepopulationin
Utahto endangeredbecauseit is
alreadyprotectedby the Act. The
Servicedoesnot concurwith the
requestedactionunderthepetitionto
emergencylist theSonoranpopulation
of deserttortoises.Therationaleleading
to this decisionis asfollows:

1. Historically,deserttortoisesin the
Sonoranpopulationoccurin numerous
smallgroups,moreor lesspatchyor
disjunct, inhabitingsteep-sidedcanyons.

2. Theverypatchinessof the
distributionin the Sonoranpopulation
leadstheServiceto believethat the
RespiratoryDiseaseSyndromeaffecting
othersubpopulationswill not likely
reachtheepidemicproportionsthat it
hasin locationslike theDesertTortoise
NaturalAreain California. Althougha
few instancesof a respiratorydisease
havebeendocumentedin theSonoran
populationandareof concernto the
Service,it appearsthat respiratory
diseaseis: (a) Usuallypresentin tortoise
populationstovarying degrees,(b) has
notshownanyevidenceof becoming
pandemic,(c) hasnotbeenshownto be
RespiratoryDiseaseSyndrome,and(d)
is currentlybeingaddressedby the
ServiceandtheArizonaGameandFish
Department,who will continueto gather
andevaluatedata.A reporton the
resultsof thesestudieswill be available
after two field seasons.

Summaryof FactorsAffecting the
Species

After a thoroughreviewand
considerationof all information
available,the Servicehasdetermined
that theMojavepopulationof thedesert
toitoiseshould beclassifiedas
endangered.A speciesmaybe
determinedto be endangeredor
threateneddueto oneormoreof thefive
factorsdescribedin section4(a)(1).
Thesefactorsandtheir applicationto
the Mojavepopulationof deserttortoise
areasfollows:

A. ThePresentor Threatened
Destruction,Modification, or
Curtailmentof itsHabitator Range

As indicatedabove,habitatis
deterioratingandhasbeenlost dueto
anacceleratingrate of urban,energy.

andmineraldevelopment,military
activities,vehicle-orientedrecreationaL
activities,grazing,andlandexchanges.

Changesin perennialvegetation,
essentiallythe reductionlncoverof
smallandlargeshrubsandperennial
grasses,arebelievedto betheresultof
cattleandsheepgrazingpressures.
Thesechangeshavecreatedopenings
andbarrenareasin desertlandscape
andhavedeterioratedthequality of
habitatfor thetortoise.Lossesof plant
covermaycontributeto theexcessive
ravenpredationon smalltortoisesbeing
recorded.Changesin annualvegetation
havealsoaffectedfoodsuppliesfor
tortoises.Weedyplantspeciesthathave
beenintroducedforgrazingcan
germinate,flower, and fruit beforethe
nativeplants.Nativeplantspeciesare
essentialto meetthenutritionalneedsof
thetortoiseandaretheir favoredforage.
The exoticweedyspeciesare
outcompetingmanynativeplantspecies
(Berry 1988).Additionalpotential
adverseimpactsto thetortoise from
cattleandsheepgrazinginclude:
damageto shrubsusedfor tortoise
shelter,crushingof burrowsandnests,
andtramplingof youngtortoises.Cattle
grazinghascontributedto declinesin
manytortoisepopulations.Thedegree
andnatureof impactsfromcattle
grazingis dependentuponhabitat,
grazinghistory,seasonsof use,stocking
rates,anddensityof thetortoise
population(Sieverset al. 1988).

Thefollowingdiscussionsare
summarizedfrom AldenSieversandthe
CaliforniaDesertTortoiseWorkgroup’s
1988RecommendationsforManagement
of theDesertTortoisein the California
Desert,submittedto theBureauof Land
Management(BLM), Riverside,
California,and to theCalifornia
Departmentof FishandGame,Long
Beach,California(Sieverset al. 1988):

Vehicle free-playin tortoisehabitat
resultsin cumulativeadverseimpact to
tortoisehabitat.Impactsvary from
minorhabitatalterationandvehicle
routeproliferationto totaldenudationof
extensiveareascreatedby intensive
vehicleplay,parking, andcamping.
Concentratedvehicleplay areasmay
eliminateall but themosthardy shrubs.
Otherimpactsincludesoil compaction
anderosion.Tortoisessuffer fromloss
of forage, lossof vegetativecover,and
lossof burrowsitesand thenbecome
subjectto increasedmortalityfrom
crushing,collection,andvandalism.

Competitiveoff-highwayvehicle
racingeventsadverselyimpact tortoise
habitat.Theyusually involve several
hundredraceparticipantsand
thousandsof spectators.Thecamping
andracestartandfinish areasreceive
intensivevehicleuseandbecome

devoidof vegetation.Tortoisesare
eliminatedfrom theseareasentirelydue
to thelossof food,cover,andburrow
sites.Affectedareasbecomeenlarged
withcontinueduse.

Vehicle routeproliferationhas
occurredin manyareasandcanresult
in asignificantcumulativelossof
habitat.Humanaccessincreasesthe
incidenceof tortoisemortality from
collection,gunshot,andcrushingby
vehicles.Soil compactionresultsin loss
of vegetationand increasesin erosion.

Largesurfacedisturbances(e.g.,
powerplants,mining, agricultural
developments,military activities,and
urbanization)causelongterm,
permanentlossof habitat.Bothlarge
andsmalldevelopmentalactivities often
inducefurthersurfacedisturbing
activitieswith resultinghabitatlossand
tortoisepopulationreduction.Increased
humanactivity resultsIn increased
vehiclekills, vandalism,andcollecting
of tortoises.

Landexchangesmayresultinhabitat
lossandincreasedfragmentationof
populations.Evenwheretortoisehabitat
i8 exchangedby theBureauof Land
Managementfor othertortoisehabitat,
thereis anincreasedlikelihood of
development,resultingin lossof habitat,
onthenewprivateholdings.

B. Overutiizationfor Commercial,
Recreational,Scientific,or Educational
Purposes

Deserttortoiseshavelongbeena
popularpetin theSouthwest.It is not
currentlyknown to whatextent
collectinghasimpactedwild
populations.It is estimatedthat 100,000
deserttortoisesexistin captivity. Many
tortoisesheldin captivity, however,are
knownto exhibitsignsof contagious
RespiratoryDiseaseSyndrome.The
releaseof diseasedcaptivetortoisesis
consideredby theBLM to be thesource
of introductionof thecurrently
identifiedRespiratoryDisease
Syndromefoundin wild populations.
Thereleaseof captivetortoisesto the
wild populationfollowing listing as
Endangeredcouldbeconsideredto
constituteharmto thewild population.

C. DiseaseofPredation

Predationof youngtortoisesby ravens
is agrowing threatto thespecies.
Commonravenpopulationsin the
southwesterndesertshaveincreased
significantly sincetheearly1940’s,
presumablyin responseto expanding
humanuseof thedesert.Sewageponds,
landfills, powerlines,roads,andother
useshaveincreasedavailableforaging,
roosting,andnestingopportunitiesfor
ravens.In recentyears,ravenpredation
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on juveniledeserttortoiseshas
increasedto a pointwhererecruitment
of youngtortoisesinto theadult
populationhasbeensignificantly
reducedoreliminatedin certain
localities.Ravensarehighly adaptable
asto their feedingpatterns,and
concentrateon easilyavailableseasonal
food sourcessuchasjuvenile tortoises,
includinglive, healthyanimals.In the
DesertTortoiseNaturalArea,a
protectedareaof 21,320acresin the
westernMojaveDesert,eventhough
tortoise eggsarestill beinglaid and
hatched,as shownby the presenceof
verysmall tortoises,ravenpredation
appearsto havepreventedthe
recruitmentof theyounginto theadult
population(BLM 1989).

TheBLM’s 1989Environmental
Assessment(BLM 1989)for theSelected
Controlof theCommonRavento
ReduceDesertTortoisePredationin the
MojaveDesert,California, further
summarizestheannualtrend(percent
annualchange)andthechange(percent)
of ravennumbersin thelast20 yearsfor
thefollowing deserts:

In theMojaveDesert,raven
populationshaveincreased15-fold
between1968 and1988,at a rateof
nearly15 percentperyear.

A new threatto certaindeserttortoise
populationshasrecentlybeenidentified.
A fataldisease,currentlyreferredto as
DesertTortoiseRespiratoryDisease
Syndrome,is spreadingandappearsto
targetthemature,reproductivelyactive
segmentof thepopulation.

Thediseasehasbeenknownfor some
time in captivetortoisesthroughoutthe
world (Shipeset al. 1980),althoughthe
exactcause,oretiologicalagent,hasnot
beenclearlyidentified.Thediseaseis
probablytheresultof multiple factors
working in concert.It is knownthatthe
diseasemaybereadilytransmittedfrom
aninfectedtortoiseto anon-infected
tortoise(Rosskopf1988).A virus
(herpes-like)hasbeenobservedby
electronmicroscopicstudiesin other
speciesof turtleswith respiratorytract
infections(Jacobsonet al. 1986).A
paramyxovirusis alsoconsideredasa
primarypathogencapableof initiating
thediseaseUacobson,personal
communication,in Rosskopf1988).
Infectedanimalsmaynut necessarily
exhibitobvioussignsof thedisease.

Once thediseaseis initiated,bacteria
may invadeandbecometheprimary
pathologicalagent.Pasture/Ia
testudinatuswasrecentlyisolatedfrom
aseriesof sick tortoisescollectedfor
diseasestudyfrom theDesertTortoise
NaturalAreain California. Speciesof
Pasture/laBacteriaarecommonly
associatedwith diseasesyndromes
initiatedor enhancedby other

predisposingfactors,includingpoor
nutrition, stress,andimmunesystem
compromise.

Thediseaseappearsto bespreadvia
contactbetweeninfectedandnon-
infectedanimals(Rosskopf1988).Adult
maletortoisesmaycontactmany
femalesin asinglebreedingseasonand,
thus, theoccurrenceof thediseasein the
adultbreedingpopulationwould
reinforcetheconclusionthatdirectnose
contactduringcourtshipactivitiescould
spreadthepathogento susceptible
tortoises.Oncethediseaseis
contracted,thereappearsto belittle
chanceof full recoveryandtheaffected
individualeventuallybecomes
debilitatedanddies.Even individuals
givenextensivetreatmentin captivity
usuallysuccumbto thedisease
eventually.Furthermore,if an
inidividual appearsto overcomethe
disease,relapsemay occurunderstress
conditions(Rosskopf1988).

Althoughthetransmittanceof an
infectiousagentfrom onetortoiseto
anotheroccursby contact,theactual
infectionof thenewlyinoculated
individualmaybe associatedwithother
factorsthat increaseits susceptibility.
Someof theoriginalinformation
publishedaboutthis diseasesuggesteda
nutritional and/orstress-relatedcause
with a secondarybacterialinfectionof
debilitatedanimals(Fowler1977).The
combinationof aninfectiousagentalong
with loweredresistanceis typicalof
thesetypesof diseasesyndromesin
manyotheranimals.

Basedon currentknowledgeof the
incidence,morbidity,and themortality
rates,thediseaseappearstobe
escalatingin surveyedpopulationsin
thewesternMojaveDesert.The disease
wasfirst recognizedas a majorproblem
inwild populationsin thespringof 1988
(FaunaWestWildlife Consultants1989).
Signsof thediseasewereobservedin up
to 46 percentof adult tortoisesexamined
duringsurveysof theDesertTortoise
NaturalAreain thewesternMojave
Desertin southernCaliforniain the
springof 1988.In oneportion of this
range,theinfectionratewent from9
percentin a1988surveyto 52 percentof
all tortoisesin a1989survey.A lossof
about20 percentof themarkedtortoise
populationwith diseasesignsoccurred
in oneyearin this plot.

While not all populationssurveyed
havesuchhigh mortality rates,these
figuresdemonstratethepotentialimpact
thediseasecanhaveon anygivenarea.
Infectionratesin multiple grid areasin
thesouthernCaliforniastudyarearange
from 7 to 50percent.Thedisease
symptomshavealsobeenobservedin
individualtortoisesfrom avariety of
populations(Berry 1989)including the

FremontValley (50percentinfection
rate),SaguaroNationalMonumentin
Arizona (2 of 12 radiotaggedinfected,
anddied),andBeaverDam Slope,Utah-
Arizona(10 to 20 percentinfectionrate
with highmortalityin radiotagged
animals).Interviewsof personnelat
veterinaryhospitalsin theLasVegas,
Nevadaareaby Servicepersonnelhave
revealedthatmostcasesof Respiratory
DiseaseSyndromearefoundin captive
tortoises,but thatwild tortoiseshave
beenbroughtin with symptomsof
respiratorydisease.Thepotentialexists
for theRespiratoryDiseaseSyndrometo
reachepidemicproportionsthroughout
theMojavepopulation.Thereappearto
beno naturalbarriersthatwould
preventtransferofinfectiousagents
fromCalifornia subpopulationsto
Nevada,Utah,andArizona
subpopulationsin theMojave desert.In
additionto theidentifiedrespiratory
diseasein theBeaverDamSlope
population,anapparentnutritional
diseasecausingosteoporosisof the
boneshasbeenidentified (Jarchow
1988).

D. TheInadequacyofExisting
RegulatoryMechanisms

All fourinvolvedStateshavelaws
thatprovidevarying levelsof protection
for thedeserttortoise.

Stateof Nevadalawsconcerningfish,
game,andwatercraft,asamendedin
1987,affordlimited protectionin the
deserttortoise.NevadaRevisedStatutes
(NRS),Section501.110.1(d)setsforth
that reptilesmustbe classifiedaseither
protectedorunprotected.NRSSection
501.110,2statesthatprotectedwildlife
maybefurtherclassifiedaseither
sensitive,threatened,or endangered.
TheNevadaAdministrative Code
(NAC), Section503.080.1(a)classifiesthe
deserttortoiseasprotectedandrare
outsidetheurbanareasof ClarkCounty
(LasVegas).NRSSection503.597,states
that it is unlawful, unlesswith written
consentof theNevadaDepartmentof
Wildlife, to transportadeserttortoise
from oneportion to anotherportion of
theStateoracrossStatelines.

TheCaliforniaFish andGame
Commissionadoptedaregulation
changeonJune22, 1989, to amendthe
CaliforniaCodeof Regulations,Section
670.5(b)(4)of Title 14, to addthedesert
tortoise asaStatethreatenedspecies.
Underthe FishandGameCode,Article
3, Section2080prohibitstheimport or
exportof endangeredor threatened
species.This sectionalso indicatesthat
no personshall take,possess,purchase,
or sell within theState,anylisted
species,or anypartor productthereof,
exceptasotherwiseprovidedin State
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law or regulation.Violationsof these
provisionsrelatingto endangered
speciesmayresultin bothfines (up to
$5,000.)and/orimprisonment(upto one
year).

TheCaliforniaFishandGameCode,
Article4, Section2090requiresthateach
Stateagencyshallconsultwith the
CaliforniaDepartmentof FishandGame
to ensurethat anyactionauthorized,
funded,orcarriedout by thatStatelead
agencyis not likely to jeopardizethe
continuedexistenceof anyStatelisted
species.

In Arizona, the collectingseasonhas
beenclosedon thedeserttortoisesince
January1, 1988,underArizona Game
andFish CommissionOrder43: Reptiles.
UnderArizonaAdministrative Code,
Title 12, Chapter4, Article 319.3,the
deserttortoise is considered“prohibited
wildlife” andmay not beimported,
exported,possessed,transported,
propagated,purchased,bartered,sold,
leased,or offeredfor saleexceptas
expresslyauthorizedby Statelaw.

In Utah,thestatusof thedesert
tortoise is consideredby theStateto be
endangered(UtahDivision of Wildlife
Resources1987).Thedeserttortoiseis
alsoconsidereda“prohibitedreptile”
underUtahRule. Collection,
Importation,Transportationand
SubsequentPossessionof Zoological
Animals (R608-.3).In Utah, thedesert
tortoise is prohibitedfrom collection,
importation. transportation.possession.
sale,transfer,or release.

E. OtherNatural or ManmadeFactors
AffectingIts ContinuedExistence

Vandalism,including shootingand
crushingof tortoisesundervehicles,has
beendocumentedby theBureauof Land
Management(Bureau)andis considered
afactorin reducingthenumberof
tortoisesin theirnaturalhabitat.Bureau
sk~dieson 11 permanentstudyplots
showed14.3 percentof thecarcasses
with evidenceof gunshot.1hehighest
incidenceof gunshotis found in the
v~esternMojaveDesert.At oneplot, the
highestfrequencyof carcasseswith
e~:denceof gunshotwas28.Ppercent
(Sieverset al. 1988).

Statusof FeralTortoisesandTortoises
Currently Held in Captivity

Feral deserttortoises.whichhave
beenreleasedinside thenativehabitat
of thedeserttortoise,areclassified
endangeredspeciesin theareanorth
andwestof theColoradoRiverandare
protectedundertheAct. Tortoisesfound
releasedoutsideof the knownMojave
populationrangewill be consideredas
captiveanimals.

Undersection9(b)(1)of the Act,
prohibitionsapplicableto theMojave

populationwill not applyto tortoises
thatwereheldin captivity or in a
controlledenvironmenton thedateof
thepublicationof this notice,provided,
thatsuchholdingandanysubsequent
holdingor useof thetortoisewasnot in
thecourseof acommercialactivity.

Critical Habitat

Section4(a)(3)of theAct, asamended,
requiresthat to themaximumextent
prudentanddeterminable,the Secretary
designatecritical habitatat thetimea
speciesis determinedto beendangered
or threatened.TheServicefinds that
critical habitatfor thispopulationis not
determinable.

AvailableConservationMeasures

Conservationmeasuresprovidedto
8pecieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition.
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.TheEndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith States,
andrequiresthatrecoveryactionsbe
carriedout for all listedspecies.Such
actionsareinitiatedby theService
following listing.

Suchincreasedrecognitionandan
activerecoveryprogramwouldprovide
ameansto ensuresurvival for thedesert
tortoise.Availablefundingwould be
usedon researchto determinethe
causesof andpossibletreatmentsfor
thediseasecurrentlyinfectingtortoise
populationsandto determinewhether
thediseasecanbepassedon to
hatchirngsby infectedfemales.
Availablefundingwould alsobeused
for, butwould not necessarilybelimited
to, the identificationof andisolationof
healthypopulations,carryingout raven
control to reducelossof immature
tortoises,andpubliceducationto
discouragefurtherreleasesof diseased
captivetortoises.

TheprotectionrequiredofFederal
agencesandtheapplicableprohibitions
arediscussed,in part. below:

Section7(aI of theAct, asamended.
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedasendangered
or th~eatenad.Regulationsimplementing
this interagencycooperationpro%ision
of the Act arecodified at 50 CFR Part
402. Section7(a)(2)requiresFederal
agenciesto ensurethatactivities they
authorize,fund, or carryout arenot
likely to jeopardizethe continued
existenceof a listedspeciesor to

destroyor adverselymodify its critical
habitat.If a Federalactionmayaffecta
listedspeciesor its criticalhabitat,the
responsibleFederalagencymust enter
into formalconsultationwith the
Service.

Over63 percentof occupieddesert
tortoisehabitatis managedby theHLM.
OtherFederalManagersof tortoise
habitatincludetheDepartmentof
Defense,NationalParkService,Fishand
Wildlife Service,andlandsmanagedby
Indiantribes.All currentandproposed
actionsandplansfor managementof the
habitatwill requireconsiderationsfor
theprotectionof thetortoise,as required
by theAct. Such activitiesmay include,
butmay notbelimited to, grazing,off-
highway-vehicleuse,mining,
constructionof developmentsand
rights-of-way,andactivitiesin tortoise
habitatthatkill tortoisesandfragment
theirhabitat.

TheAct andits implementing
regulationsfound at 50CFR17.21set
forth aseriesof generalprohibitionsand
exceptionsthatapplyto all endangered
wildlife. Theseprohibitions,in part,
makeit illegal for anypersonsubjectto
thejurisdiction of theUnitedStatesto
take, import orexport, ship in interstate
commercein thecourseof acommercial
activity, or sell or offer for saleany
deserttortoisein interstateor foreign
commerce.It is alsoillegal to possess,
sell,deliver,carry, transport,orship any
suchwildlife thathasbeenillegally
taken.Certainexceptionsapplyto
agentsof theServiceandState
conservationagencies.

Permitsmaybeissuedto carryout
otherwiseprohibitedactivitiesinvolving
endangeredwildlife undercertain
circumstances.Regulationsgoverning
suchpermits arecodifiedat 50 CFR
17.22and17.23.Such permitsare
availablefor scientificpurposes,to
enhancethepropagationor survival of
the species,and/orfor incidentaltakein
connectionwith otherwiselawful
activities. In someinstances,permits
maybe issuedduring aspecifiedperiod
of time to relieveundueeconomic
hardshipthatwould besufferedif such
relief werenot available.

All Gopherustortoises,including the
deserttortoise,werelistedon July1,
1975.asAppendixII speciesunderthe
Conventionon InternationalTradein
EndangeredSpeciesof Wild Faunaand
Flora (CITES).Theonly exception
within thegenusis C. flavomarginatus,
whichwaslisted asanAppendixI
species.

EmergencyDetermination

Undersection4(b)(7)of theAct and
50 CFR 424.20. theSecretarymay
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determineaspeciesto beendangeredor
threatenedby an emergencyrule that
shall cease240daysfollowing
publicationin theFederalRegister.The
reasonsfor takingthis actionwith
respectto thedeserttortoiseare
discussedbelow.if at anytime after this
rulehasbeenissued,theSecretary
determinesthatsubstantialevidence
doesnot exist to warrantsucharule, it
shall be withdrawn.

As notedabove,an emergencyposing
asigmficuntrisk to thewell-beingof the
deserttort&se existsasaresultof the
outbreakandrampantspreadof a
contagiousd:~easethat is often,and
may ah. ys he,fatalandfor whichno
know~it’ire aurrentlyexists.Even
beforethe ecentoutbreakofa virulent
respiratorydisease,thedeserttortoise
was in serionperil for themany
reasonsaireadynoted.

In 1985, whentheServicefound that
theIi~tir.~of theremainingpopulations
of thedeserttortoiseasendangeredwas
warranted,diseasewasr.ot.knownto be
a major factor affecting thespecies’
survival.Today,however,a highly
contagiousandoften fatalRespiratory
DiseaseSyndromeis knownto exist in
tortoisepopulationsin California, Utah,
Arizona,andNevada.Tortoisesin some
of theseareashaveexperienced
extraordinarypopulationcollapses
within theveryrecentpastandinfection
ratesof survivinganimalsoftenexceed
50 percent.Theoutbreakof this disease
syndrome,particularlywhenviewed
againstthebackgroundof themany
otherseriousfactorsdetrimentally
affectingwild tortoisepopulations,
posesasignificantrisk to theimmediate
well-beingandsurvivalof thespecies.

NationalEnvironmentalPolicy Act
The FishandWildlife Servicehas

determinedthatanEnvironmental
Assessment,asdefinedby theNational
EnvironmentalPolicy Act of 1969,need
not bepreparedin connectionwith

listingspeciesundertheEndangered

SpeciesAct of 1973,asamended.
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List of Subjectsin 50 CFR Part 17

Endangeredandthreatened~viidlife,
Fish,Marinemammals,Plants
(agriculture).

RegulationsPromulgation

PART 17—(AMENDEDJ

Accordingly, until April 2, 1990,Part
17, SubchapterB of ChapterI. Title 50 of
theCodeof FederalRegulations.is
amendedassetforth below:

1. Theauthority citation for Part 17
continuesto readasfollows:

Authority: Pub.L. 93—205, 87 Stat.884: Pub.
L 94—359, 90 Stat.911; Pub,L 95—632,92 Stat.
3751; Pub.L. 96—159. 93Stat. 1225 Pub. L. 97—
304, 96 Stat.1411; Pub.L. 100-478,102 Stat.
2306; Pub.L. 100—653,102Stat.3835 (16 U.S.C.
1531 etseq.), Pub.L. 99—825.100 Stat.3500,
unlessotherwisenoted.

2. Amend § 17.11(h)by revising the
entry of the“Tortoise, desert* *

underREPTILES to readasfollows:

§ 17.11 Endangered and Threatened
Wildlife,
* * * * *

(h) * * *
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Species

Historic range

Vertebrate
population

where
endangeredor

threatened

Status When listed
..

ruesCommonname Scientific name

REPTILES . . . . . .

TOrtoise,desert Gopherus (=Xerobafes.
= Scap1oche~ys)agassizn

U.S.A. (AZ, CA, NV,
Mexico.

UT), Entire, except
AZ south

E 357E NA NA

and eastof
ColoradoR.,
Mexico, arid
wherelisted
as
threatened
below.

Do do do BeaverDarn
Slope.UT.

1 103. 357E 17.95(c) NA

Dated:August2, 1989.

SusanRecceLamson,
AssistantSecretaryfor FishondWildlifeand
Parks.
[FR Doc. 89—18459Filed 8—3—89; 9:07 am)
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