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DEPARTMENT OFTHE INTERIOR

53 CFR Part 17

RIN 1O18-AB42

Endangered and Threatened Wildlife
and Plants; Final Rule To List the Plant
Phlox nivalis ssp. texensis (Texas
Trailing Phlox) as Endangered

AGENCY: FishandWildlife Service,
interior.
ACTION: Finalrule.

SUMMARY: TheFishandWildlife Service
(Service)determinesPhloxnivalis ssp.

texensis(Texastrailing phlox) to be an
endangeredspeciesundertheauthority
of theEndangeredSpeciesAct of 1973
(Act), asamended.Thisplant presently
is knownfrom only 2 sites in eastTexas.
out of 17 sitesthatwereknown
previously.The speciesis threatenedby
habitatlossfrom housingdevelopment,
clearingfor pineplantations.highway
andpipelineconstruction,andfire
suppressionin a savannaecosystem.
This actionwill implementFederal
protectionprovidedby theAct for
Texastrailing phlox.Critical habitatis
not beingdesignated.

EFFECTIVE DATE: October30, 1991.
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ADDRESSES: Thecompletefile for this
rule is availablefor inspection,by
appointment,duringnormalbusiness
hoursat theService’sEcological
ServinesFieldOffice. 17629El Camino
Real,suite211.Houston,Texas77058.
FOR FURTHER INFORMATION CONTACT:
Kathy Nemec(seeADDRESSES) at(713)
229—3681orFTS526-6700.
SUPPLEMENTARY IJJFORMAT1ON

Background

PhloxRI Va/ISasp.texensisis a trailing
phlox that is knownfrom only two sites
in eastTexas.Thespeciesis endemicto
theBig Thicketareaof Texasand
associatedwith thefollowing species:
Fagusgrandzflom(Americanbeech).
Quercusspp.(oak),Magnolia spp.
(magnolia).Pinesspp.(pine).
Liquidambarstyrociflea(American
sweetgum),Bothriochloaspp.
(beardgrass),Caryaspp.(hickory),and
lie’c vomitoria (yanpon).Historically.
Texastrailing phlox occurredin open,
grassy,frequentlyburned.longleafpine
(Pinusplaustris)savannain sandysoil.

Texastrailing phlox is ashort (30cm.:
12 in.) cluxnpforming,perennialspecies
with spreading,evergreenshoots.Sterile
shootshavecrowded,awl-shapedand
needle-likeleaves;fertile shootshave
short,lance-shapedleaves.The flowers
occurin a three-to-sixfloweredcyme;
shootsandstemsarepubescentwith
gland-tippedhairs.Flowersarepurple-
lavender,deeprose,pink, orwhite, and
appearfromlateMarch to earlyApril.
Thefruit is a three-seededcapsule.Little
is knownaboutthe reproductivebiology
of this species.

Historically,Texastrailing phlox was
knownfrom Hardin,Tyler. andPolk
Countiesin eastTexas.Sevencollection
sitesweredocumentedin the1940’s
fromTyler County.five of thosewere
multiple collections.Lundell (1942)
describedthespeciesas *

abundantin thepinelands* * *

betweenWoodvilleandWarrenin Tyler
County.”Populationsfrom theBig
ThicketNationalPreserve,first
documentedin 1948, werenot seen
againuntil relocatedby CeyataAjilvsgi
in 1972 (Mahler1980).

Mahler(1980)documentedfive sites
from HardinandTyler Countiesin his
statussurvey.Threepopulationsof only
afew clumpseach,werelocatedwithin
ashort distanceof eachother in Tyler
County.In HardinCounty.Te~as
trailing phlox occursat two siteson and
nearTexasNatureConservancy(TNC)
land.The populationsin Polk County
werenot relocatedduringMahler’s
statussurvey(1980).

During1989. aTexasNaturalHeritage
Prügrambotanistrelocated2 out at’ 17

sitesdocumentedin theHeritage
Programdatabase.Thelargest
populationoccursonTNC landin
HardinCounty.whereseveralhundred
plantsarescatteredacrossaformer
stashpineplantationin a sandysoil.
fire-maintainedpine savanna.A small
populationof only six floweringplants
occursat theedgeof a pine plantationin
TylerCounty (Poole.TexasParksand
Wildlife Department,in litt., 1989).

Texastrailing phlox wasfirst
collectedin HardinCounty,Texas,by
Whitehousein 1931.Lundelldescribed
the taxonasasubspeciesof Phlox
nivalis in 1942 andelevatedit to the
rankof speciesin 1945.Wherry (1955)in
his monographof Phloxandsystematic
treatmentfor theFloraof Texas(1966),
recognizedthetaxonasasubspeciesof
Phloxnivalis.

Texastrailing phlox is knownonly
from Texas.However,adisjunct
relative.Phloxnivalis app.nivdlls,
occursabout400mileseastwardin
Florida.Texastrailing phlox differs from
this subspeciesin having minute,
glandularhairs (Wherry1955).

Section12 of theEndangeredSpecies
Actof 1973 (16U.S.C.1531 etseq.)
directedtheSecretaryof the
SmithsonianInstitution to preparea
reportof thoseplantsconsideredto be
endangered,threatened,or extinct.This
report,designatedasHouseDocument
No. 94-51.waspresentedto Congresson
January9, 1975.OnJuly1. 1975. the
Servicepublishedanoticein theFederal
Register(40FR 27623)of its acceptance
of theSmithsonianInstitutionreportas
apetitionwithin thecontextof Section4
of theAct andof its intention to review
thestatusof theplant taxanamed
within. OnJune16. 1976,theService
publishedaproposedrulein theFederal
Register(41FR 24523) to determine
approximately1.700vascularplant
speciesto be endangeredspecies
pursuantto Section4 of theAct.

This list of 1.700plant taxawas
assembledon thebasisof comments
anddatareceivedby theSmithsonian
Institution andtheServicein response
to HouseDocumentNo. 94—51 andthe
July 1, 1975.FederalRegister
publication.Texastrailing phloxwas
includedin the July1. 1975,noticeof
reviewandin the June16. 1976,
proposal.

TheEndangeredSpeciesAct
Amendmentsof 1978 requiredthatall
groposalsovertwo yearsold be
withdrawn.A one-yeargraceperiod
wasgiven to thoseproposalsalready
more than2 yearsold. Subsequently,on
December10, 1979. (44 FR 70796),the
Servicepublishedanoticeof the
withdrawalof theportion of theJune16.
1976. proposalthathadriot beenmade

final, alongwith otherproposalsthat
hadexpired; this noticeof withdrawal
includedTexastrailing phlox.

OnDecember15, 1980, (45FR 82480)
andSeptember27. 1985. (50FR 39526).
theServicepublishedupdatednotices
reviewingthenativeplantsbeing
consideredfor classificationas
threatenedor endangered.Texastrailing
phloxwasincludedin thesenoticesasa
category1 species.Category1 comprises
taxafor which theServicehassufficient
biologicaldatato supportproposing
themasendangeredorthreatened.

Section4{b)(3)(B) of theEndangered
SpeciesAct, asamendedin 1982,
requirestheSecretaryto makefindings
on certainpendingpetitions within one
yearof their receipt.Section2(b)(1)of
the Act’s Amendmentsof 1982 further
requiresthatall petitionspendingon
October12, 1982. betreatedashaving
beennewlysubmittedon thatdate.
BecauseTexastrailing phlox was
includedin the1980notice,thepetition
to list this specieswastreatedasbeing
newlysubmittedonOctober12, 1982.In
1983,1984.1985,1986,1987,1988,and
1989,theServicemadetherequiredone-
yearfindings that thelisting ofTexas
trailing phlox waswarranted,but
precludedby otherlisting actionsof
higherpriority. Biological data,supplied
by Mahler(1980), andPoole(in lift.,
1989),fully supportthe listingof Texas
trailing phlox.A proposedruleto
determineendangeredstatusfor this
specieswaspublishedin theFederal
Registeron May 29, 1990 [55 FR 21760).

Summaryof Commentsand
Recommendations

In theMay 29, 1990proposedrule and
associatednotifications,all interested
partieswererequestedto submitfactual
reportsor information thatmight
contributeto thedevelopmentofa final
rule. AppropriateStateagencies,county
governments.Federalagencies.
scientific organizations,andother
interestedpartieswerecontactedand
requestedto comment.Newspaper
noticesinviting public commentwere
publishedin theHoustonPoston June
18, 1990; the HoustonChronicleon June
18, 1990; the BeaumontEnterpriseon
June17, 1990; the Polk CountyEnterprLse
on June18, 1990; theSilsbeeBeeon June
21, 1990; andtheWoodsmanPublishing
on June21, 1990. Nine commentswere
receivedandarediscussedbelow: One
from aFederalagency,onefrom a
privateorganization,andtheremainder
from indhiduals.All commentswere
supportiveof the listIng proposal.

Issue1: Onecommentermentioned
theneedto designatecritical habitat for
Texastrailing phlox.
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Response:The threatof lossdueto
illegal collectionremainsaconcern;
publicationof critical habitat
descriptionsandmapswould makethe
plantmore vulnerableandincrease
enforcementproblems.Moreover,
protectionresultingfrom critical habitat
designationis achievedthroughthe
section7 process.SinceTexastrailing
phloxis currentlyknown only from
privatelandswheresection7 largely
doesnot apply, thedesignationof
critical habitatwould not appreciably
benefitthe species.Critical habitat for
Texastrailing phlox maybe designated
in the futureif populationsarefoundon
Federallands.

Issue 2: Somecommeritersrequested
additional surveysbe donein the Big
‘I hicket NationalPreserveto find other
populationsof theTexastrailing phlox.

Response: Basedon thebestscientific
andcommercialinformationavailable,
the Servicehasdeterminedthat the
Texastrailing phlox qualifiesto be
listedasendangeredasexplainedin the
“Summaryof Factors”sectionofthis
rule. Thenecessityfor further surveys
that aidin therecoveryof theplantwill
beaddressedfollowing thelisting
process.

Summaryof FactorsAffecting the
Species

After athoroughreview and
considerationof all information
available,the Servicehasdetermined
thatTexastrailing phlox should be
classifiedasanendangeredspecies.
Proceduresfoundat section4(a)(1)of
theEndangeredSpeciesAct (16U.S.C.
1531 et seq.)andregulations(50CFR
Part 424)promulgatedto implementthe
listing provisionsof theAct were
followed. A speciesmaybe determined
to beanendangeredorthreatened
speciesdueto oneor moreof the five
factorsdescribedin Section4(a)(1).
Thesefactorsandtheir applicationto
Phloxnivalis ssp.texensisLundell
(Texastrailing phlox) areasfollows:

A, The Present or Threatened
Destruction, Modification, or
Curtailmentof its Habitator Range

Loss of habitathascausedthis
subspeciesto declinewithin its range
duringthe last30 years.Becauseof the
smallnumberof plantswithin asmall
numberof populationsin only two
generallocalities, thetaxonis
vulnerableto furtherloss of habitat
(Mahler1980).Housingdevelopment
andlargescalelandclearingfor pine
plantationsin Tyler County,Texas,have
eliminatedformerpopulationsof Texas
trailing phlox.Pipelineconstruction
adjacentto theTNC landrecently
destroyeda oncethriving population.

The populationon theTNC landcould
be negativelyaffectedby aerialdrift
from herbicidespraythat is often
appliedfrom low-flying aircraft in
timberareas(Mahler1980).Lossof
additionalhabitatwould bedetrimental
to thisplant.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Noneknown. Becauseof its rarityand
potentialuseasanornamental,Texas
trailing phlox is of interestto botanists,
plant breeders,andrareplant
enthusiasts.Therefore,collectionof
plantsis apotentialthreat.

C. Diseaseor Predation

Noneapparent.

D. TheInadequacyof Existing
RegulatoryMechanisms

Texastrailing phlox is not currently
protectedby eitherFederalorStatelaw.
The Actwould provideprotectionand
encourageactivemanagementthrough
the “Available ConservationMeasures”
discussedbelow.

E. OtherNatural or ManmadeFactors
Affectingits Continued£vistence

Fire suppressionwithin thesavanna
ecosystemhasreducedtheamountof
suitablehabitatfor this species.Muchof
the formerhabitathasdeteriorated
becauseof aggressiveinvasionof
successionalhardwoodsinto unburned
pine savannas.A prescribedburning
andslashpineremovalprogramon the
TNC landhasenhancedhabitat for
Texastrailing phlox.

TheServicehascarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast,
present,andfuture threatsfacedby this
speciesin determiningto makethisrule
final. Basedon this evaluation,the
preferredactionis to list Texastrailing
phlox asendangered,as theServicehas
determinedit to be in dangerof
extinctionthroughoutall or asignificant
portion of its range.With documented
populationdeclinesandimminent
threats,thespecieswarrantsprotection
undertheAct. Critical habitatis not
beingdesignatedfor the reasons
discussedbelow.

Critical Habitat

Section4(a)(3)of theAct, asamended,
requires,to the maximumextentprudent
ariddeterminable,that theSecretary
designatecritical habitatat the time the
speciesis determinedto be endangered
or threatened.TheServicefinds that
designationof critical habitat is not
presentlyprudentfor this species.There
areonly two sites knownfor Texas

trailing phlox. Lossof evena few plants
to activities suchascollectionfor
scientificpurposescouldextirpatethe
species.As discussedunderFactorB in
the Summaryof FactorsAffecting the
Species,Texastrailing phlox is
threatenedby taking,anactivity
difficult to enforceagainstandonly
regulatedby theAct with respectto
plantsin casesof (1) removaland
reductionto possessionof endangered
plantsfrom landsunderFederal
jurisdiction, or their maliciousdamage
or destructionon suchlands;and(2)
removal,cutting, diggingup, or
damagingor destroyingin knowing
violation of any Statelaw or regulation.
including Statecriminal trespasslaw.
Suchprovisionsaredifficult to enforce,
Publicationof critical habitat
descriptionsandmapswouldmake
Texastrailing phloxmore vulnerable
andincreaseenforcementproblems.

Thepopulationsof Texastrailing
phlox arefoundon privatelandswhere
Federalinvolvement in land-use
activitiesdoesnot generallyoccur.
Additional protectionresultingfrom
critical habitatdesignationis achieved
throughthesection7 consultation
process.Sincesection7 would not apply
to the majorityof land-useactivities
occurringwithin critical habitat,its
designationwould not appreciably
benefitthespecies

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedunderthe Endangered
SpeciesAct includerecognition,
recoveryactions,requirementrfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.The EndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthatrecovery
actionsbecarriedout for all listed
species.Theprotectionrequiredof
Federalagenciesandtheprohibitions
againstcertainactivitiesinvolving listed
plantsarediscussed,in part, below.

Section7(a) of the Act, asamended.
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedasendangered
or threatenedandwith respectto its
critical habitat,if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of the Act arecodifiedat 50 CFR part
402. Section7(a)(2)requiresFederal
agenciesto ensurethat activitiesthe
authorize,fund,or ca”ry nut arenot
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likely to jeopardizethecontinued
existenceof alistedspeciesor to
destroyor adverselymodify its critical
habitat,if aFederalactionmayaffecta
listed speciesor its critical habitat,the
responsibleFederalagencymustenter
into formalconsultationwith the
Service.Thereareno known
populationsof Texastrailing phlox that
either occuron Federallandand/or
would beaffectedby activities
authorized,funded,or carriedout by a
Federalagency.

The Act andits implementing
regulationsfound at50 CFR 17.61,17.62,
and17.63 setforth aseriesof general
prohibitionsandexceptionsthatapply
to all endangeredplants.All trade
prohibitionsof section9(a)(2)of theAct,
implementedby 50 CFR 17.61,apply.
Theseprohibitions,in part,makeit
illegal for anypersonsubjectto the
jurisdiction of the UnitedStatesto
import or export,transportin interstate
or foreigncommercein thecourseof a
commercialactivity, sell oroffer for sale
this speciesin interstateor foreign
commerce,or to removeandreduceto
possessionthespeciesfrom areasunder
Federaljurisdiction.In addition,for
endangeredplants,the1988
amendments(Pub.L. 100-478) to theAct
prohibit themalicious damageor
destructionon Federallandsandthe
removal,cutting, diggingup, or
damagingor destroyingof endangered
plantsin knowing violationof any State
law orregulation,including State
criminal trespasslaw. Certain

exceptionsapplyto agentsof the
ServiceandStateconservation
agencies.TheAct and50 CFR 17.62and
17.63alsoprovide for theissuanceof
permitsto carryout otherwise
prohibitedactivitiesinvolving
endangeredspeciesundercertain
circumstances.

It is anticipatedthat few tradepermits
would everbe soughtor issuedbecause
thespeciesis not commonin cultivation
or in thewild. Requestsfor copiesof the
regulationson plantsandinquiries
regardingthemmaybeaddressedto the
Office of ManagementAuthority. U.S.
FishandWildlife Service,P.O.Box 3507,
Arlington, VA 22201 (703/358—2104).

NationalEnvironmentalPolicy Act
The Fish andWildlife Servicehas

determinedthat anEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Actof 1969,neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1973,as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48FR 49244).
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List of Subjectsin 50 CFR Part17

Endangeredandthreatenedspecies.
Exports,Imports. Reportingand
recordkeepingrequirements,and
Transportation.

RegulationPromulgation

PART 17—[AMENDED]

Accordingly, part17, subchapterB of
chapter1, title 50 of theCodeof Federal
Regulations.is amendedassetforth
below:

1. The authority citation for part17
continuesto readasfollows:

Authority: 16 U.S.C.1361—1407;18 U.S.C.
1531—1544;18 U.S.C.4201—4245;Pub.L. 99—
625.100 Stat.3500; unlessotherwisenoted.

2. Amend § 17.12(h)by addingthe
following, in alphabeticalorderunder
theFamily Polemoniaceae.to theList of
EndangeredandThreatenedPlants:

§ 17.12 Endangered and threatened
plants.
* * * *

(h) * *

Dated:September20, 1991.

BruceBlanchard.
Director,FishandWildlife Service.
(FR Doc. 91—23385Filed9—27—91; 8:45 am]

Species
Historic range Status When listed Criti I

habitat
Special

rulesScientific name Common name

Polemoniaceae—Phlox family~

Ph/oxr,/vaflsssp. texenss Texas trailing phlox U S.A. (TX) E • 440 NA NA
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