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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17 — (/ 0
RIP4 1018—AB42

Endangered and Threatened Wildlife
and Plants; Proposed Rule to List the
plant Phlox Nivalis sap. Texensis
(Texas Trailing Phlox) as Endangered

AGENCY: FishandWildlife Service,
Interior,
ACTION: Proposedrule.

SUMMARY: The FishandWildlife Service
(Service)proposesto list Phloxn/va/is
ssp.texensisasanendangeredspecies
undertheauthorityof theEndangered
SpeciesActof 1973 (Act), asamended.
This plantpresentlyis knownfrom only
2 sitesin eastTexas,out of 17 sites that
wereknownpreviously.The speciesis
threatenedby habitat lossfrom housing
development,clearingfor pine
plantations,highwayandpipeline
construction,andfire suppression.This
proposal,if madefinal, would
implementFederalprotectionprovided
by theAct for Texastrailng phlox.

TheServiceseeksdataandcomments
from thepublic on thisproposal.
DATES: Commentsfrom all interested
partiesmustbereceivedby July 30,
1990.Public hearingrequestsmustbe
receivedby July 16, 1990.
ADDRESSES: Commentsandmaterials
concerningthis proposalshouldbesent
to theField Supervisor,Ecological
ServicesField Office, U.S. Fishand
Wildlife Service,do CorpusChristi
StateUniversity, CampusBox 338, 6300
OceanDrive, CorpusChristi,Texas
78412.Commentsandmaterialsreceived
will beavailablefor public inspection,
by appointment,duringnormalbusiness
hoursat theaboveaddress.
FOR FURTHER INFORMATION CONTACT:
Phillip Clayton (SeeADDRESSES) at (512)
888—3346or FTS529—3346.
SUPPLEMENTARY INFORMATION:

Background
Phloxnivalis ssp.Texensisis a

trailing phlox that is knownfrom only
two sites In eastTexas.Thespeciesis
endemicto theBig Ticket Forestof

Texas,which includesFagusgi-andiflorn
(Americanbeech),Quarcusspp.(oak),
Magnolia spp.(magnolia).P/mis ssp. -

(pine),andLiquidambarstyraciflua
(Americansweetgum).Soils aresandy
loam to deepsand,Phloxn/va/is ssp.
lexensishistorically occurredin open,
grassy,frequentlyburned,longleafpine
(Pinuspabst—is)savannain sandysoil,
andin associationwith Bothriochboa
sp., Caryaspp.(hickory),andflex
voniitoria (yaupon)(Mahler1980.Poole
in bitt.).

Phloxnivabis ssp.Texensisis a short
(30cm.; 12 in.) clump-forming,perennial
specieswith spreading,evergreen
shoots.Sterileshootshavecrowed.
subulateandneedle-likeleaves;fertile
shootshaveshort.lanceolateleaves.
Theflowersoccurin athree-to-six
floweredcyme;herbageis pubescent
with gland-tippedhairs.Flowersare
purple-lavender,deeprose,pink, or
white, andappearfrom lateMarch to
earlyApril. Fruit is atrilocular capsule
andcontainsoneseedperlocule. The
reproductivebiology of thespeciesis
unknown.

Historically,Phloxnivalis ssp.
texensiswasknownfromHardin, Tyler,
andPolk Countiesin eastTexas.Seven
collectionlocalitiesweredocumentedin
the1940’sin Tyler County, five of which
weresitesof multiple collections.
Lundell (1942)statedthat thespecies

* * is abundantin the pinelands
* * * betweenWoodville andWarren
in Tyler County.”Populationspreviously
documentedfromtheBig Thicket
NationalPreservein 1948werenot seen
againuntil relocatedby GeyataAjilvsgi
in 1972(Mahler1980).

Mahler(1980)documentedfive sitesin
HardinandTyler Countiesduringhis
statussurvey.Threegroupsof plants.
eachcomprisingonly a few clumps,
were locatedwithin ashort distanceof
eachotherin TylerCounty. In Hardin
County, two sites on andnearTexas
NatureConservancy(TNC) land
supportedPh/oxnivalis ssp.texens/s.
Thepopulationsin Polk Countywere
not locateddurngthestatussurvey
(Mahler1980).

Field workby aTexasNatural
HeritageProgrambotanistin 1989
locatedonly 2 extantsitesout of 17 in
the HeritageProgramdatabase.The
largestpopulationoccurson TNC land
in HardinCounty,whereafew hundred
plantsarescatteredacrossaformer
slashpineplantationin asandysoil, fire-
maintainedpine savanna.A small
populationof only six clumpsof
floweringplantsoccursat theedgeof a
pineplantationin Tyler County(Poole.
in bitt.).



FederalRegister / Vol. 55, No. 103 / Tuesday,May 29, 1990 / ProposedRules 21761

Texastrailing phlox wasfirst
collectedin HardinCounty,Texas,by
Whitehousein 1931.In 1942,Lundell
describedthetaxonas a subspeciesof
Ph/oxniva/is. He then elevatedit to the
rankof speciesin 1945.Wherry, in his
1955monographon Phloxandhis
treatmentof thegenusin theFlora of
Texas(1966),recognizedthetaxonasa
subspeciesof Phloxn/va/is (Mahler
1980).Thetaxonis disjunctfromthe
othersubspeciesthat occursabout400
mileseastwardin Florida;thismarked
disjunctionis aprimaryfactorin the
subspecificsegregation(Wherry1966).
The extremelysmallgland-tippedhans
of P. niva/is ssp.texensisarea
differentiatingcharacter(Wheeler1955).
The subspeciesmaybeidentifIedby the
pronouncedsinusof the corollalobes.In
thetypical form of the species,the lobes
haveanirregularlynotchededgeor are
inconspicuouslyemarginate(Lundell
1942).

Section12 of theEndangeredSpecies
Act of 1973 (16 U.S.C.1531 etseq.)
directedtheSecretaryof the
SmithsonianInstitution to preparea
reportof thoseplantsconsideredto be
endangered,threatened,orextinct.This
report,designatedasHouseDocument
No. 94—51,waspresentedto Congresson
January9, 1975. OnJuly 1, 1975,the
Servicepublishedanoticein theFederal
Register(40FR 27823)of its acceptance
of thereportof theSmithsonian
Institution asa petitionwithin the
contextof section4of theActandof its
intentionto reviewthestatusof the
plant taxanamedwithin. OnJune16,
1976, the Servicepublishedaproposed
rule in theFederalRegister(41 FR 24523)
to determineapproximately1,700
vascularplant speciesto be endangered
speciespursuantto section4 of theAct.

This list of1,700plant taxawas
assembledon thebasisofcomments
anddatareceivedby theSmithsonian
Institution andtheServicein response
to HouseDocumentNo. 94—51 andthe
July 1. 1975, FederalRegister
publica~i’n.Ph/axnivalis ssp.texensis
wasincitidedin the July 1, 1975, notice
of reviewandin theJune16, 1976,
proposal.

The EndangeredSpeciesAct
Amendmentsof 1978 requiredthatall
proposalsovertwo yearsold be
withdrawn.A one-yeargraceperiod
wasgiven to thoseproposalsalready
more than 2yearsold. Subsequently,on
December10, 1979, (44 FR 70796),the
Servicepublishedanoticeof the
withdrawal of theportion of theJune16,
1976. proposalthat hadnot beenmade
final, alongwith otherproposalsthat
hadexpired;this noticeof withdrawal
includedPhloxnivalis ssp.texensis.

OnDecember15. 1980, (45 FR 82480)
andSeptember27, 1965, (50FR 39526).
theServicepublishedupdatednotices
reviewingthenativeplantsbeing
consideredfor classificationas
threatenedorendangered.Phloxn/va/is
ssp.texensiswasincludedin these
noticesas a categoryI species.
CategoryI comprisestaxafor whichthe
Servicehassufficient biologicaldatato
supportproposingthemasendangered
or,threatened.

Section4(b)(3)[B) of theEndangered
SpeciesAct, asamendedin 1982,
requirestheSecretaryto makefindings
on certainpendingpetitions within one
yearof their receipt.Section2(b)(1)of
theAct’s Amendmentsof 1982 further
requiresthat all petitionspendingon
October12, 1982,be treatedashaving
beennewlysubmittedon thatdate.
BecausePh/oxn/va/isasp. texensiswas
includedin the1980notice,thepetition
to list this specieswastreatedasbeing
newlysubmittedon October12, 1982.In
1983, 1984,1985, 1988, 1987,1988,and
1989, theServicemadetherequiredone-
yearfindingsthatlisting ofPhloxn/va/is
ssp.texensiswaswarranted,but
precludedby otherlisting actionsof
higherpriority. Biological data,supplied
by Mahler(1980),andPoole(in litL), full
supportlistingof Phloxnivalis asp.
texensis.This proposedruleconstitutes
the final one-yearfinding requiredby
section4(b)(3)(B)of theAct for this
species.

Summaryof FactorsAffecting the
Species

Section4(a)(1)of the Endangered
SpeciesAct andregulations(50 CFR
part424) promulgatedto implementthe
listing provisionsof theAct setforth the
proceduresfor addingspeciesto the
Federallists.A speciesmaybe
determinedto beanendangeredor
threatenedspeciesdueto oneormoreof
the fivefactorsdescribedin section
4(a)(1).Thesefactorsandtheir
applicationto Ph/oxn/va/issap.
texensisLundell (Texastrailing phlox)
areasfollows:

A. Thepresentor threatened
destruction,modification,or curt,oilment
ofit.s habitator range.Lossof habitat
hascausedthis subspeciesto decline
within its rangeduringthe last30 years.
Becauseof thesmallnumberof plants
vvithin a smallnumberof populationsin
only twogenerallocalities,the taxonis
vulnerableto furtherlossof habitat
(Mahler1980).Housingdevelopment
andlargescalelandclearingfor pine
plantationsin TylerCounty.Texas,have
eliminatedformerpopulationsof Texas
trailing phlox.Pipelineconstruction
adjacentto theTNC landrecently
destroyedaoncethrivingpopulation.

Thepopulationon theTNC land could
benegativelyaffectedby aerialdrift
from herbicidespraythatis often
appliedfrom low-flying aircraftin
timberareas(Mahler1980).Loss of
additionalhabitatwould bedetrimental
to this plant.

B. Overuti/izationfor commercial.
recreational,scientific,or educational
purposes.Noneknown. Becauseof its
rarity andpotentialuseasan
ornamental,Phloxn/va/isasp.texensis
is of interestto botanists,plant
breeders,andrareplant enthusiasts.
Therefore,collectionof plantsis a
potentialthreat.

C.Diseaseof predation.None
apparent.

D. Theinadequacyof existing
regulatorymechanisms.Phloxn/va/is
sap.texensisis not currentlyprotected
by eitherFederalor Statelaw. TheAct
would provideprotectionandencourage
activemanagementthroughthe
“Available ConservationMeasures”
discussedbelow.

E. Othernatural or manmadefactors
affectingits continuedexistence.Fire
suppressionhasreducedthe amountof
suitablehabitatfor this species.Muchof
theformerhabitathasdeteriorated
becauseof aggressiveinvasionof
successionalhardwoodsinto unburned
pinesavannas.A prescribedburning
andslashpineremovalprogramon the
TNC landhasenhancedhabitatfor
Texastrailing phlox.

TheServicehascarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast,
present,andfuturethreatsfacedby this
speciesin determiningto proposethis
rule. Basedon this evaluation,the
preferredactionis to list Phloxn/vai/s
sap.texensisas endangered.With
documentedpopulationdeclinesand
imminent threats,thespecieswarrants
protectionundertheAct. Critical habitat
is notbeingproposedfor therea8ons
discussedbelow.

Critical Habitat

Section4(a)(3)of theAct, asamended,
requiresthat, to themaximumextent
prudentanddeterminable,theSecretary
proposecriticalhabitatat the time the
speciesis proposedto beendangeredor
threatened.TheServicefinds that
designationof critical habitatis not
presentlyprudentfor this species.There
areonly two sitesknown for Phlox
nivalis asp.texensis.Lossof evenafew
plants to activities suchascollection for
scientificpurposescouldextirpatethe
species.AsdiscussedunderFactorB in
the Summaryof FactorsAffecting the
Species,Ph/oxn/va/issap.lexensisis
threatenedby taking, anactivity
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difficult to enforceagainstandonly
regulatedby the Act with respectto
plantsin casesof (I) removaland
reductionto possessionof endangered
plantsfrom landsunderFederal
jurisdiction,or their maliciousdamage
ordestructionon suchlands: and(2)
removal,cutting, diggingup, or
damagingor destroyingin knowing
violation of anyStatelaw or regulation,
including Statecriminal trespasslaw.
Suchprovisionsaredifficult to enforce,
andpublicationof criticalhabitat
descriptionsandmapswould make
Phlox nivalis ssp.texensismore
vulnerableandincreaseenforcement
problems.All involvedpartiesand
principal landownershavebeennotified
of the locationandimportanceof
protectingthis species’habitat.
Protectionof this species’habitatwill be
addressedthroughtherecoveryprocess
andthroughthe section7 jeopardy
standard.Therefore,iLt would not now
beprudentto determinecritical habitat
for Ph/oxniva/is ssp.texensis.

Available ConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal.State,
andprivateagencies,groups,and
individuals.The EndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthatrecovery
actionsbecarriedout for all listed
species.Theprotectionrequiredof
Federalagenciesandtheprohibitions
againstcertainactivitiesinvolvinglisted
plantsarediscussed,in part, below.

Section7(a) of the Act, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedasendangered
or threatenedandwith respectto its
critical habitat,if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of the Act arecodified at 50CFR part
402.Section7(a)(4)requiresFederal
agenciesto conferinformallywith the
Serviceon anyactionthatis likely to
jeopardizethecontinuedexistenceof a
proposedspeciesor result in destruction
or adversemodificationof proposed
critical habitat.If a speciesis listed
subsequently,section 7(a)(2)requires
Federalagenciesto ensurethat
activities theyauthorize,fund, orcarry
out arenot likely to jeopardizethe
continuedexistenceof suchaspeciesor
to destroyor adverselymodify its

critical habitat.If aFederalactionmay
affect alisted speciesor its critical
habitat,the responsibleFederalagency
mustenterinto formalconsultationwith
theService.Thereareno known
populationsof Ph/oxn/va/isssp.
te~ensisthat eitheroccuron Federal
landand/orwould beaffectedby
activitiesauthorized,funded,or carried
out by a Federalagency.

TheAct andits implementing
regulationsfoundat 50 CFR 17.81, 17.62.
and17.63setforth aseriesof general
tradeprohibitionsandexceptionsthat
applyto all endangeredplants.All trade
prohibitionsof section9(a)(2)of theAct.
implementedby 50 CFR 17.61, apply.
Theseprohibitions,in part, makeit
illegal for anypersonsubjectto the
jurisdiction of theUnitedStatesto
import or export,transportin interstate
or foreigncommercein thecourseof a
commercialactivity, sell or offerfor sale
this speciesin interstateor foreign
commerce,or to removeandreduceto
possessionthespeciesfrom areasunder
Federaljurisdiction. In addition,for
endangeredplants,the1988
amendments(Pub.L. 199—478)to theAct
prohibit themalicious damageor
destructionon Federallandsandthe
removal,cutting,diggingup. or
damagingor destroyingof endangered
plantsin knowing violation of anyState
law or regulation,including State
criminal trespasslaw. Certain
exceptionsapplyto agentsof the
ServiceandStateconservation
agencies.TheAct and50 CFR 17.62and
17.83 alsoprovide for theissuanceof
permitsto carryout otherwise
prohibitedactivities involving
endangeredspeciesundercertain
circumstances.

It is anticipatedthat few tradepermits
would everbe soughtor issuedbecause
thespeciesis not commonin cultivation
or in the wild. Requestsfor copiesof the
regulationson plantsandinquiries
regardingthemmay beaddressedto the
Office of ManagementAuthority, U.S.
FishandWildlife Service,P.O.Box 3507,
Arlington, VA 22201 (703/358—2104).

Public CommentsSolicited

The Serviceintendsthat any final
actionresultingfrom this proposalwill
beasaccurateandaseffectiveas
possible.Therefore,commentsor
suggestionsfrom thepublic, other
concernedgovernmentalagencies,the
scientificcommunity,industry,orany
otherinterestedparty concerningthis
proposedruleareherebysolicited.
Commentsparticularlyaresought
concerning:

(1) Biological,commercialtrade,or
otherrelevantdataconcerningany
threat(or lackthereof) to this species:

(2) The locationof anyadditional
populationsof this speciesandthe
reasonswhy anyhabitatshouldor
should not be determinedto becritical
habitatasprovidedby section4 of the
Act:

(3) Additional informationconcerning
the range,distribution,andpopulation
sizeof this species;and

(4) Currentor plannedactivities in the
subjectareaandtheir possibleimpacts
on this species.

Final promulgationof theregulation
on this specieswill takeinto
considerationthe commentsandany
additionalinformationreceivedby the
Service,andsuchcommunicationsmay
leadto afinal regulationthat differs
from this proposal.

The EndangeredSpeciesAct provides
for apublic hearingon this proposal,if
requested.Requestsmustbereceived
within 45 daysof thedateof publication
of theproposal.Such requestsmustbe
madein writing andaddressedto the
Field Supervisor,EcologicalServices
Field Office, CorpusChnisti, Texas(see
ADDRESSES).

NationalEnvironmentalPolicyAct

TheFishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof the NationalEnvironmental
PolicyAct of 1969,neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1973, as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR 49244).
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ProposedRegulationPromulgation 1. The authoritycitation for part 17 orderundertheFamily Polemoniaceae,
continuesto readasfollows:

PART 17—[AMENDED] Authority: 16 U.S.C.1361—1407:16 U.S.C.

to theList of Endangeredand
ThreatenedPlants:

Accordingly, it is herebyproposedto 1531—1543: 16 U.S.C.4201-4245;Pub.L. 99—625, 100 Stat.3500; unlessotherwisenoted.amendpart 17, subchapterB of chapter
§ 17.12 Endangeredandthreatened
plants.

I. title 50of theCodeof Federal 2. It is proposedto amend§ 17.12(h)
Regulations,assetforth below: by addingthe following, in alphabetical

(h) *

Species Historic range
Scientific name Commonname

Cntical SpecialStatLiS I/Then listed habitat rules

Polemoniaceae—Phlcix family.

Ph/ox n/va/is ssp. texensis Texas trailing phlox. . . (U S.A.) TX. E NA NA

(Proposal:Phloxn/vol/sssp.texensis(Texas
trailing phlox)—endangered)

Dated:April 30. 1990.
Richard N. Smith,
,4ctn~gDirector.Fishand Wildlife Service.

[FR Doc. 90—12246Filed 5—25—90;8:45 am]
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