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DEPARTI~ENTOF THE INTERiOR

Fish and Wildlife Ser.iice

5OCFRPatt17

F.IN lOla—AB42

Endangered and Threatened Wildlife
and Plants; Emergency Rule To List
the Golden-cheeked Warbler as
Endangered

AGENCY: FishandWildlife Service,
Interior.
ACTON: Emergencyrule.

s~JMMARY:The U.S. FishandWildlife
iervice (Service)exercisesits
emergencyauthority to determinethe
golden-checkedwarbler(Dendroica
chrysoparia)to bean endangered
speciespursuantto theEndangered
SpeciesAct of 1973 (Act), asamended.
Ongoingandimminenthabitat
destructionhasbeenidentified,and
sumeof thebestgolden-cheeked
warblerhabitathasalreadybeenlost.
Becauseof theneedto makeFederal
funding,protection,andothermeasures
immediatelyavailableto protectthe
habitat,theServicefinds thatgood
causeexiststo makethis emergency
ruleeffectiveuponpublication.The
emergencyrule will implementFederal
protectionfor 240 days.

A proposedrule to list thegolden-
checkedwarblerasendangeredis
publishedconcurrentlywith this
emergencyrule in the sameFederal
Registerpart, to providefor public
commentandhearings(if requested).
DATES: This emergencydeterminationis
effectiveon May4, 1990,andexpireson
January2, 1991.
ADDRESSES: The completefile for this
rule is availablefor inspectionduring
normalbusinesshoursat theEcological
ServicesField Office, U.S. Fishand
Wildlife Service,9A33Fritz Lanham
Building, 819TaylorStreet,Fort Worth,
Texas76102.
FOR FURThER INFORMATION CONTACT:
RobertShort,Field Supervisor,
EcologicalServicesField Office, at the
aboveaddress(telephone817/334—2961
orFTS 334—2961).
SUPPLEMENTARY INFORMATION:

Background

Seethe Backgroundsectionof the
proposedruleto list thegolden-checked
warblerasendangerd,publishedin this
sameFederalRegisterpart.

Summaryof FactorsAffecting the
Species

The factorsareaddressedin the
Summaryof Factorssectionof the

proposedrule to list thegolden-cheeked
warblerasendangered,publishedin this
sameFederalRegisterpart.

Critical Habitat

Critical habitatdesignationis
discussedin theCritical Habitat section
of theproposedrule to list thegolden-
cheekedwarblerasendangered.
publishedin this sameFederalRegister
part.

AvailableConservationMeasures

SeetheAvailable Conservation
MeasuresSectionof theproposedrule
to list the golden-cheekedwarbleras
endangered,publishedin this same
FederalRegisterpart.

EmergencyDetermination
Undersection4(b)(7)of the

EndangeredSpeciesAct of 1973 (16
U.S.C.1531 etseq.)and50 CFR 424.20,
theSecretarymay determineaspecies
to beendangeredor threatenedby an
emergencyrule thatshall cease240days
following publication in theFederal
Register.Thedetailedreasonswhy this
rule is necessarywith respectto the
golden-cheekedwarblerarediscussed
below. If at any time after this rulehas
beenissued,theSecretarydetermines
thatsubstantialevidencedoesnot exist
to warrantsucharule, it shall be
withdrawn.

As notedabove,anemergencyposing
asignificantrisk to thewell-beingof the
golden-cheekedwarblerexistsasa
resultof on-goingandimminenthabitat
destructionby both illegal andlegal
clearing.Thegolden-cheekedwarbler
needsmatureAshejuniper-mixedoak
woodlandorforest for nestingand
feeding.Only matureAshejuniper that
is at least20 yearsold providesthe
sheddingbarkthat thegolden-cheeked
warblerrequiresfor nestconstruction.
Someof thebesthabitat for this species
occursin TravisCounty,Texas.Travis
Countyhas,by far, morewarblerhabitat
thananyothercounty,andit is someof
theleastfragmentedhabitatin the
golden-checkedwarbler’srange.

Developmentof anumberof tractsis
alreadyin somestageof theapproval
processwith the City of Austin in Travis
County.TheCity recentlydiscovered
thatseveraltractsthatarecandidates
for development,including several
hundredacresof golden-cheeked
warblerhabitat,hasbeencompletelyor
partiallyclearedwithout aCity permit.
About 80 hectares(200acres)of golden-
checkedwarblerhabitatwerecleared
illegally on anareathatdidnot havean
approvedsiteplan fromthe City of
Austin.

Sometractswereclearedunder
agriculturalexemptionprovisionsof the

City code.About 8 hectares(20acres)
wereclearedon oneareawhile the
developersandthe City of Austin were
discussingwhethertheproperty
qualifiedfor theranchingandfarmingor
landscapemaintenanceexemptionc.
Although this propertyis in the
developmentapprovalprocess,it
qualifiesunderthecurrentranchingand
farmingexemptionbecauseit is leased
to someonewho is raisinggoatson it.

ForanotherPlannedUnit
Development(PUD), thedevelopers
recentlysubmittedarequestfor apermit
for surveying.The City hasa 15-foot
wide limit on clearingsurveylines.The
developers’requestwasfor 15-footwide
surveylines every50-feet in agrid
formation.The City deniedthisrequest,
basedon the fact that thedevelopers
havecompletedasubdivisionPUD plan,
whichincludedsurveying.

The City is limited in its ability to
prohibit clearingof warblerhabitat.
Manydevelopmentsthathaveapproved
subdivisionplansareacombinationof
residentialandcommercial
development.Developerscouldproceed
with clearingfor single family dwelling
developmentnow,without asite plan.
With anapprovedsubdivisionplan, the
developerscanbuild roadwaysand
utility lines.A substantialamountof
clearingcouldbe donelegally in golden-
checkedwarblerhabitatin theAustin
area.

TheCity of Austinhasafive-mile
extraterritorialjurisdiction (ETJ)outside
the City limits. Theareaoutsidethe ETJ
is not underanyclearingcontrol,and
muchdevelopmentis proposedoutside
thatboundary,aroundTravisLake.

In urbancounties,anestimated
19,000—55,750hectares(47,900—137,750
acres)of suitablehabitatfor golden-
checkedwarblersremain,hi rural
counties,anestimated12,750—51,000
hectares(31,500—126,000acres)of
suitablegolden-checkedwarblerhabitat
remain(Wahlet a!. 1990).

hi additionto thedirect loss of
habitat,clearingalso increases
fragmentationandis moredetrimental
thanindicatedmerelyby acresof
habitatlost. A relativelysmall lossof
habitatcancontributeto fragmentation
of alargearea(Wahl et ci. 1990).
Fragmentationreducesthe productivity
of remaininghabitatbecauseof
increasednestparasitism,andincreased
predationof eggs,young,andadults.

A Habitat ConservationPlan (HCP)
for theAustinregionis currentlybeing
developed.Thegolden-checkedwarbler
is one-of severalspeciesbeingincluded
in theplan.The optionsavailableto
conservethespecies(suchascreationof
preservesanddefiningproductive
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configurationsof nestinghabitat) that
couldbe includedin theHCPfor the
golden-cheekedwarblermaybe
seriouslylimited if furtherdestructionof
importanthabitatoccursbeforetheplan
is completed.

Furtherclearingwill likely resultin
thelossof significantrecoverypotential
for the golden-cheekedwarbler.By
implementingtheemergencyprovisions
of theAct at this time, theamountof
landclearedat anacceleratedrate
duringthe periodbetween(a)thedate
theproposalto list waspublished,and
(b) thedatethefinal rule becomes
effective,canbe substantiallyreduced.
Clearingof golden-cheekedwarbler
habitatposesa significantrisk to the
survivalof the species.

ReferencesCited

Thereferencesarelistedin the
ReferencesCitedsectionof the
proposedrule to list thegolden-cheeked
warblerasendangered,publishedin this
sameFederalRegisterpart.

Author

Theprimaryauthorof this emergency
ruleis SonjaJahrsdoerfer,U.S. Fishand
Wildlife Service,P.O.Box 1306,
Albuquerque.NewMexico 87103.

List of Subjectsin 50 CFR Part17

Endangeredandthreatenedspecies.
Fish,Marinemammals,Plants
(agriculture).

RegulationPromulgation
PART 17.—[AMENDED]

Accordingly,until January2, 1991,
part17, subchapterB of chapterI, title
50 of the Codeof FederalRegulations.is
amendedassetforth below:

1. Theauthoritycitation for part17
continuesto readasfollows:

Authority: 18U.S.C.1361—1407;16 U.S.C.
1531—1543:16 U.S.C.4201—4245;Pub.L. 99-
625.100 Stat.3500;unlessotherwisenoted.

2. Amend § 17.11(h)by addingthe
following, in alphabeticalorderunder
“Birds,” to theList of Endangeredand
ThreatenedWildlife:

§ 17.11 Endangeredand threatened
wildlife.
* * * * *

(h) * * *

Dated:April 30,1990.
RichardN. Smith,
ActingDirector,FishandWildlifeService.
IFR Doc. 90—10432Filed5—3--90; 8:45 am]
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Species Verte-
brate

popula-

Commonname Scientific Name
Histodcrange t~e

endan-
gered~
threat-
ened

atus w~~ Critical
habitat

Special
rules

BIRDS .

Wamler,golden-cheeked Dendroicacnrysopana U.S.A.
male.

(TX), Mexico. Gusto-
Honduras,Nicaragua.

Entire E 387E NA NA
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