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Response to CCH comments on Honouliuli TDD

This document responds to the comments received from the City and County of Honolulu on the
Honouliuli tentative decision. A separate document responds to all other comments received
from the public on the Honouliuli tentative decision. Each comment in this document is given a
number with the prefix “C.”” Comments in the Response to Comments from the Public are given
numbers with the prefix “P.”” Any reference in this document to “public” comments should be
interpreted to include both the comments in this document and the other comments received from
the public.

Note: Various commenters refer to a section 301(h) “waiver,”” whereas EPA uses the term

“variance.” In the context of the Honouliuli decision and response to comments document, these
terms can be considered interchangeable.

General comments

Comment C1: Congress amended the CWA in 1977 by adding Section 301(h), giving EPA
authority to issue modified NPDES permits for primary treatment by publicly owned treatment
works (POTW) discharges to marine waters, provided that the applicant meet nine specific
criteria. According to Congressional records, Section 301(h) was promulgated “[i]n order to
achieve needed savings in the cost of treatment of municipal wastes [; thus,] the committee
considers it desirable to make the option of ocean discharges available where it can be shown
that unacceptable adverse environmental effects will not result” (H.R. Rep. No. 97-270, at 27
(1981), reprinted in 1981 U.S.C.C.A.N. 2629, 2645).

The modifications allowed by Section 301(h) are focused on potential relaxation of 5-day
biochemical oxygen demand (BOD), total suspended solids (TSS), and hydrogen ion
concentration (pH) criteria. No other relaxations of secondary treatment requirements or
environmental standards are allowed. Congress expressly identified criteria that the applicant
must meet to obtain a 301(h) waiver. These criteria include compliance with water quality
standards, industrial pretreatment requirements, monitoring programs, and the elimination of
toxic substances from nonindustrial sources, among others. In essence, all waiver criteria
concern direct or indirect impacts on the marine environment and the public uses thereof; their
overarching goal is to prevent ocean degradation by the discharge of primary effluent.

The nine 301(h) waiver criteria are listed in CCH’s comments.

Response: EPA agrees that Section 301(h), as added to the Clean Water Act in 1977 and
amended by the Water Quality Act of 1987, allows EPA to modify the secondary treatment
requirements of CWA section 301(b)(1)(B) for certain dischargers that demonstrate that the
proposed discharge complies with a set of criteria intended to protect the marine environment,
including attaining water quality standards. EPA does not dispute the commenter’s quotation
from the legislative history or general summary of the 301(h) requirements.



Comment C2: HWWTP Plant Upgrades

Prior to 1984, the HWWTP discharged less than primary treated effluent. It was upgraded in
1984 as a primary treatment facility with 33 million gallons per day (mgd) of primary treatment
capacity. Effluent from the plant is discharged through a deep ocean outfall that extends
approximately 8,760 feet (1.7 miles) from shore. It discharges through a high-rate diffuser at a
depth of approximately 200 feet. The diffuser is located at a point near the convergence zone for
tidal currents flowing around the island of Oahu where the net flow of water is south and west,
which carries the greatly diluted effluent away from public recreation areas. The facility was
expanded in 1992 to provide 51 mgd of capacity, but it is currently rated to have 38 mgd of
capacity because one clarifier is held off-line for redundancy purposes. Additionally, because of
solids processing limitations, the 38 mgd of capacity is restricted to approximately 29 mgd. In
1996, secondary treatment was added for 13 mgd of the plant flow. In 2000, tertiary treatment
for 12 mgd of those 13 mgd was added to provide high-quality water for reuse in industrial and
landscape applications.

Specifically, CCH has improved the plant since EPA’s 1988 TD to approve a 301(h) waiver,
including the following upgrades:

1. HWWTP Expansion, Phase 1 Part A, 1993; addition of two primary clarifiers, pre-
aeration and grit hopper and odor control, for more than $19 million

2. HWWTP Expansion, Phase 1 Part B, 1994; addition of a process steam boiler, odor
control, brackish water wells, sludge pumps, and scum piping system improvements, for
more than $5 million

3. HWWTP Maintenance Building, 1996, for nearly $4 million

4. HWWTP Unit 1A Secondary Treatment Facilities, 1997; construction of bio-towers,
solids contact tanks, two secondary clarifiers, and all ancillary secondary treatment
facilities, for nearly $26 million

5. HWWTP Effluent Reuse Demonstration Project, 1998; installation of pumps, piping,
meters, and percolation trench required to serve reuse project, for more than $1 million

6. HWWTP Solids Handling Facilities—Interim Modifications, 2006; construction of
improvements to the heat treatment solids processing system, solids tanks, and associated
piping, for nearly $2 million

7. Fort Weaver Road Reconstruction Sewer, 2006; rehabilitation of the 24-inch, 30-inch,
and 36-inch sewer mains in Fort Weaver Road in the vicinity of Ewa Beach, which
reduced saltwater intrusion entering the sewer system to the HWWTP, for nearly $3.3
million

On February 6, 2007, CCH issued a Notice to Proceed (included in the Appendix) with
construction of new solids handling facilities at the HWWTP, including new anaerobic digester
tanks to replace the current heat treatment solids processing system. When completed, the high-
strength BOD return flow coming from the current system will be eliminated, which will allow
return flows to be redistributed to the two primary channels and to the secondary treatment
system. Currently, due to the color of the centrate from the solids heat treatment facilities, the



centrate is discharged to a single primary channel (channel No. 1) to avoid color in the final
reuse water.

New solids handling facility improvements will improve the overall plant operations and
reliability, providing additional assurance that the plant will meet its treatment removal
requirements. The contract price for construction of these new facilities is more than $41 million.

Response: EPA acknowledges that the Honouliuli WWTP has been upgraded since 1988. To
the extent that these upgrades affected effluent quality, the effects would have been reflected in
the effluent data reviewed by EPA in its consideration of the application. As to the planned new
solids handling facilities, CCH has not indicated any way in which these facilities would
improve Honouliuli’s performance as to any of the section 301(h) criteria the applicant fails to
meet. EPA has evaluated the proposed discharge against the regulatory and statutory criteria
pertaining to section 301(h). Notwithstanding CCH’s completed and planned improvements,
EPA finds that the proposed discharge will not meet the regulatory and statutory criteria.
Notably, the proposed discharge does not comply with all applicable water quality standards.

Comment C3: HWWTP Performance Has Improved Since EPA Approved the Waiver in 1988.
CCH initially applied for a waiver of secondary treatment under Section 301(h) in 1979. In
1981, EPA granted a variance for 5-day BOD but denied a variance for TSS because the plant, at
the time, did not provide full primary treatment. Because the facility was being upgraded to
provide full primary treatment, CCH reapplied for a 301(h) waiver in 1983. EPA issued a TD to
grant this request in 1988. The modified NPDES permit incorporating a 301(h) waiver for BOD
and TSS was issued in 1991 and went into effect in December 1993. In anticipation of permit
expiration in 1996, CCH reapplied for a 301(h)-modified NPDES permit in 1995, and submitted
updated reapplications in 2000 and 2004. The plant has been operating under an administrative
extension of its permit since the permit expired on its face in 1996.

Today, the plant is meeting primary treatment requirements and discharging fewer pounds of
TSS than it did in 1991, when EPA issued the 301(h) permit. As shown in the effluent data table
below, even with the extensive growth in the Ewa area served by the plant, total solids
discharged through the deep marine outfall are less than that discharged in 1991. On the basis of
the environmental information provided by CCH collected through its EPA approved monitoring
program, the addition of reuse treatment facilities (which significantly lowered the amount of
TSS in the effluent), and the new information provided in this Response and Comments, CCH
demonstrates that it is meeting the criteria for continuation of its 301(h) waiver.

Year BOD (mg/L) TSS (mg/L) Flow (mgd) BOD (Ib/d) TSS (Ib/d)
1991 106 56 23.6 20,913 11,130
1992 124 52 23.7 24,399 10,218
2005 141 52 21.7 25,310 9,430

mg/L = milligrams per liter.
Ib/d = pounds per day.
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When EPA issued the 301(h) permit in 1991 for the HWWTP, it found that CCH met each of the
nine waiver criteria. While the nine statutory criteria have remained the same, overall quality of
the effluent has improved. In 2007, the facility provides secondary treatment to 13 mgd—nearly
half the daily plant flow—of which 8 mgd are reused and do not enter marine waters. The
remaining 5 mgd, on average, are blended with the effluent from the primary treatment plant
prior to discharge through the outfall.

Despite the facts that: (a) the effluent quality has improved, (b) CCH has made significant
upgrades to the plant, and (c) environmental monitoring confirms CCH compliance with the nine
301(h) criteria, EPA has reversed course in its March 2007 TD, a decision that is contradictory to
its prior analysis when issuing the permit and is unsupported in light of the evidence provided by
CCH that clearly warrants a positive decision.

Response: EPA acknowledges that the Honouliuli WWTP has been upgraded since 1988, and
that EPA approved a 301(h)-modified permit in 1991. However, since EPA’s 1991 decision,
several applicable water quality standards have changed, and more information on the discharge
is now available to EPA. For example, the enterococcus standard to protect recreational users
from bacteria was promulgated in 2004, and did not apply to the discharge that was granted a
variance in 1991. There was no evaluation of whole effluent toxicity in the 1991 decision. The
1991 decision did not consider the impacts on Tripneustes gratilla, an indigenous Hawaiian sea
urchin, which has been used to evaluate toxic effects on marine life in Hawaii since the late
1990’s. EPA’s consideration of whether the Honouliuli WWTP application has met the criteria
of section 301(h) of the CWA must be based on current water quality standards and currently
available information on attainment of these standards as submitted in CCH’s application and
subsequent submissions by CCH. Specifically, EPA’s assessment of effluent and receiving
water monitoring data from 1991 through 2006 (and, for some parameters, through 2008)
indicates that the discharge does not meet water quality standards for bacteria, whole effluent
toxicity, chlordane, dieldrin, and ammonia nitrogen. These exceedances lead EPA to conclude
that CCH’s proposed discharge will not meet water quality standards, will interfere with the
protection and propagation of a balanced, indigenous population of fish, shellfish, and wildlife,
and will negatively impact recreational activities. See also response to comment C4.

Comment C4: In 1988, EPA issued a TD approving a 301(h) waiver for the HWWTP, finding
that:

1. The HWWTP would comply with State WQS for dissolved oxygen (DO) and turbidity.

2. The plant would not adversely affect public water supplies or the protection and
propagation of a balanced, indigenous population of fish, shellfish, and wildlife. The
HWWTP would allow for recreational activities.

3. CCH had proposed a system of monitoring to which EPA specified necessary changes to
ensure adequacy of the monitoring program.

4. The HWWTP discharge would not result in additional treatment requirements on any other
point or nonpoint source.

5. CCH had a program in place to enforce all applicable pretreatment requirements.
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6. CCH certified that it did not have any industrial sources of toxic pollutants in its discharge.
As noted in the 1988 TD, EPA stated: “Thus, the applicant would not discharge greater levels
of industrial toxic pollutants in its primary effluent than it would if it did not have a
pretreatment program and were discharging at secondary levels. In addition, the applicant has
demonstrated the lack of toxic pollutants through chemical analysis of effluent in the altered
discharge

7. CCH had proposed an acceptable schedule of activities to limit pesticides and toxic
pollutants from nonindustrial sources entering the treatment works.

8. CCH would not substantially increase the discharge from the HWWTP to which the waiver
applies (BOD, TSS).

9. The State of Hawaii would make its concurrence decision following preparation of a draft
modified NPDES permit.

On the basis of these findings, EPA concluded in its 1988 TD that CCH’s proposed discharge
from the HWWTP would comply with the requirements of Section 301(h).

The nine criteria and the EPA guidance used in 1988 remain unchanged and in effect as the basis
for the EPA Regional Administrator (acting through the Region 9 EPA Administrator) to decide
to continue the waiver in 2007. Moreover, since 1988, there have been significant changes to the
HWWTP (see Section IB) and almost two decades of monitoring and reporting that support the
conclusion that the nine 301(h) criteria still are being consistently met.

Despite these facts, EPA has reached a Tentative Decision to deny a waiver based on very
selective and often peripheral or immaterial elements of the record rather than on the entire
weight of evidence. Unlike 1988, the 2007 TD is based on inconsistent findings regarding
environmental information, speculation, disregard of relevant data, and arbitrary and unduly
narrow interpretations of compliance with the 301(h) waiver criteria.

Response: Since EPA’s 1988 TD approving a variance for the Honouliuli WWTP, the relevant
facts have changed. Several water quality standards have changed, and CCH’s application
includes more extensive data on the makeup of the Honouliuli discharge. For example, the
enterococcus standard to protect recreational users from bacteria was promulgated in 2004, and
did not apply to the discharge that was granted a variance in 1991. There was no evaluation of
whole effluent toxicity in the 1991 decision. The 1991 decision did not consider the impacts on
Tripneustes gratilla, an indigenous Hawaiian sea urchin, which has been used to evaluate toxic
effects on marine life in Hawaii since the late 1990’s. EPA’s consideration of whether the
Honouliuli WWTP application has met the criteria of section 301(h) of the CWA must be based
on current waters quality standards and currently available information on attainment of these
standards as submitted in CCH’s application and subsequent submissions by CCH.

Regarding the proposed weight-of-evidence approach, section 301(h) does not allow for such an
approach. Rather, each of the section 301(h) criteria needs to be met for a variance to be
granted. Thus, EPA first analyzed each of the 301(h) criteria. Based on those analyses, EPA
determined that, because not all the criteria were met, EPA could not grant the variance under the
Clean Water Act.
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Comment C5: The following are examples of instances where in 2007, without explanation or
justification, EPA deviated from its 1988 approach to enable it to arrive at its predetermined
conclusion.

Response: Comment C5 is a summary listing several issues pointing out how the current
Honouliuli decision denying CCH’s application is different from the decision EPA made in 1988
granting a 301(h) variance. Most of the listed issues are covered in more detail in subsequent
specific comments. As was noted in responses to comments C3 and C4, the relevant facts
applicable to these decisions have changed significantly since 1988. More data are now
available for EPA to consider, and several applicable water quality standards have changed. For
more details regarding changes since the previous 1988 decision in general, please see responses
to comments C3 and C4. With regard to the rest of the specific points set forth by the
commenter, responses are provided after the eight summarized points listed below, and in the
referenced responses throughout this document.

Comment C5.1. In 1988, with respect to Hawaii WQS, EPA based its decision to approve the
301(h) waiver on its determination that the Zone of Mixing (ZOM) takes precedence in
determining compliance with state WQS and that the ZID is used to determine compliance only
for the parameters (BOD and TSS) for which a variance from secondary treatment requirements
has been requested. In its 1988 TD, EPA stated: ““Although dimensions of an approved ZOM
would take precedence in determining compliance with State water quality standards, the zone of
initial dilution was recalculated by Tetra Tech, Inc. (1987) to determine compliance with 301 (h)
regulations for parameters for which the applicant is requesting a variance (i.e., BOD TSS).”

In 2007, EPA based its negative TD on all WQS, including BOD and TSS, being met at the edge
of the ZID instead of at the edge of the ZOM despite the fact that the State of Hawaii WQS are
established at the edge of the ZOM. If the State WQS had been formulated on the basis of being
measured at the edge of the ZID, it is logical to conclude that the standards would have taken
into account the degree of mixing that occurs in the ZID and, therefore, that different numerical
standards would have been set for the ZID than were established for the ZOM.

Response: Pursuant to Clean Water Act regulations implementing 301(h) variances, all water
quality standards must be achieved at and beyond the zone of initial dilution (ZID)
(40CFR125.62(a)(i), 125.58(dd)). A Zone of Mixing (ZOM), which encompasses a larger area,
allows for more dilution than does the ZID. Numeric water quality standards are established to
protect beneficial uses at levels which protect against potential harm (e.g. to human health,
aquatic life, etc.). The specific numeric standards which have been exceeded by the Honouliuli
discharge are standards that apply to Hawaii’s marine waters, not solely to waters in the vicinity
of wastewater treatment plant outfalls. It is not correct to conclude that varying numeric water
quality standards would be established based on varying discharge scenarios or varying dilution
calculations. Water quality criteria are established by states at the level necessary to protect the
designated uses, with no consideration of the size of the mixing zone or even whether or not a
mixing zone will be allowed. The regulatory language in 40 CFR 125.62(a)(i) regarding the
need to achieve water quality standards at the ZID is clear, and EPA’s analysis of CCH’s



application has determined that the Honouliuli discharge exceeds applicable water quality
standards at and beyond the ZID. To the extent the language quoted in the comment suggests
that the ZID is only relevant to BOD and TSS, that was in error.

Comment C5.2. In 1988, EPA reviewed bacteria concentration information with respect to the
potential of nearshore areas exceeding State fecal coliform bacteria standards. In 2007, EPA
accepts that there are no discharge-related bacterial concentrations at the shoreline, but is
requiring that State WQS for a different organism, Enterococcus, be met at the edge of the ZID.
The Federal Beach Act is being used as the basis for this evaluation, but the Beach Act defers to
the states for implementing the regulation. As acknowledged in its 2007 TD, EPA has
contradicted the Hawaii Department of Health (HDOH) advice on the appropriate Enterococcus
concentration to apply at the edge of the ZID and/or ZOM.

Response: As noted in the responses to comments C3 and C4, the applicable water quality
standards for bacteria have changed since 1988. In response to the Beaches Environmental
Assessment and Coastal Health (BEACH) Act of 2000, EPA promulgated bacteria criteria for
coastal recreational waters in November 2004. The promulgated criteria apply to waters
designated for recreation where states have not adopted appropriate water quality standards for
coastal recreation waters. These criteria became effective in Hawaii on December 16, 2004, and
apply to Hawaii’s marine waters not previously covered by the State’s criteria. EPA promulgated
a geometric mean of 35 cfu /100 mL and a range of four single sample maximum values between
104 and 501 cfu/100 mL. In Hawaii, the EPA-promulgated criteria apply to marine waters
between 300 meters (1,000 feet) from shore and three miles from shore. EPA’s rule expects
States to apply the appropriate single sample maximum value based on the frequency of use in
coastal recreational waters. EPA has not disregarded HDOH’s input on this issue; please see
response to comment C17.

Comment C5.3. In its 1988 TD, EPA concluded that disinfection would be required if
unacceptably high concentrations of bacteria were to occur within recreational areas. EPA noted
the following in its 1988 TD:

“Fecal coliform bacteria concentrations in recreational areas must be frequently monitored
(preferably in the evening or early morning) at the initiation of the 301 (h) monitoring program,
and effluent disinfection be initiated if unacceptable high concentrations occur within these
areas.”

Yet, in 2007, EPA fails to acknowledge that disinfection could be used to control bacterial
concentrations in the discharge if they prove to be a potential public health and/or recreational
problem. Further, EPA makes no reference to disinfection as a common industry practice for
controlling bacterial concentrations.

Response: EPA’s decision is based on the permit renewal application provided by CCH. CCH
did not include the use of disinfection in their application. See also response to comment C21.



Comment C5.4. In its 1993 defense of its 1988 TD, EPA relied on the nutrient and
phytoplankton assessment conducted by Dr. Edward Laws, currently Dean of the School of the
Coast & Environment and Professor in the Department of Oceanography & Coastal Sciences,
Louisiana State University. In his 1993 testimony in support of the waiver, Dr. Laws reported
that there were no significant differences in chlorophyll a concentrations between the control
station and stations near the outfall and that phytoplankton photosynthetic rate at the discharge
site are characteristic of oligotrophic waters, indicating no adverse effect of the discharge.

In 2007, EPA failed to follow the approach used by Dr. Laws when EPA approved the waiver.
Instead, to achieve its desired result, EPA based its TD in part on monitoring data showing that
ammonia levels sometimes exceed State WQS at the edge of the ZID and “may” cause increased
algal production, although none has been demonstrated as a result of the many years of EPA-
approved 301(h) monitoring studies. Indeed, EPA notes in its TD that past biological data do not
indicate the presence of phytoplankton blooms or other signs of excessive marine plant growth.

Dr. Laws has reviewed the 2007 TD. He concludes that, after all the intervening years, the
monitoring results show that there is still no significant difference in chlorophyll a
concentrations between control stations and stations near the outfall. Dr. Laws also finds that
none of the total ammonia concentrations measured at any of the stations and depths has violated
the EPA criterion continuous concentration for toxicity, and that the geometric means are not
remotely close to the criterion continuous concentration.

Response: Based on the data provided in the application, EPA has determined that the discharge
does not attain the State of Hawaii’s water quality standard for ammonia nitrogen. These points
regarding reviews by Dr. Laws are made in comments #C41, C44, C45, and C46. Please see the
responses to these comments. EPA has reassessed the available data in view of comments
received regarding chlorophyll a. As a result, EPA has determined that the discharge has
generally attained the State of Hawaii’s water quality standard for chlorophyll a. The final
decision reflects this change from the Tentative Decision Document.

Comment C5.5. With respect to toxicity and the protection of a balanced, indigenous population
of fish and shellfish (BIP), WET test results were not available to EPA in 1988 when it reached
its decision to approve a 301(h) waiver. Rather, EPA relied on CCH certification that the
HWWTP influent does not contain industrial sources of toxic pollutants and that CCH had a
schedule of activities to limit entrance of pesticides and toxic pollutants from nonindustrial
sources.

In 2007, EPA relies solely on WET test results associated with one of two test species (the
indigenous sea urchin Tripneustes gratilla) to tentatively conclude that there are toxic
compounds in the effluent that may potentially affect the BIP. Sole reliance on this one test is
unwarranted for a number of reasons, including: (a) this indigenous sea urchin species is not on
the EPA list of approved species, (b) the bioassay test guidance is still in draft form, (c) EPA is
basing its conclusion on an evaluative technique (statistical hypothesis testing) that its own TSD
and a good deal of subsequent EPA guidance discourage for use in compliance evaluations, and
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(d) the other test species used for reporting, as well as additional EPA-approved species tested by
CCH, provide sufficient evidence showing no unacceptable toxicity. EPA further concludes that
this flawed analysis is evidence that a BIP is not being maintained outside the ZID despite 13
years of intensive and expensive EPA-approved monitoring that clearly contradicts this finding.
In doing so, EPA is clearly reaching for a conclusion that is not supported by the weight of
evidence provided by CCH.

Response: EPA agrees that WET test results were not available in 1988. Based on currently
available WET test results, EPA has determined that the discharge will interfere with the
attainment or maintenance of that water quality which assures protection and propagation of a
balanced, indigenous population (BIP) of fish, shellfish, and wildlife. The same points made in
comment C5.5 are made in comments C27, C30, and C33. Please see the responses to these
comments.

Comment C5.6. In its 1988 positive 301(h) waiver decision, no bioaccumulation was expected
by EPA. However, EPA required that fish tissue analysis be included in the CCH monitoring
program to test the hypothesis. EPA concludes in its 1988 TD:

“Marine organisms caught from or off the shore around the outfall may bioaccumulate
these pollutants [copper and zinc], which could then transfer to humans through
ingestion. Bioaccumulation monitoring will, thus, be required in the monitoring
program.”

Since then, fish tissue data have shown no unacceptable bioaccumulation (including the
pesticides dieldrin or chlordane for which EPA has expressed concern). Metals concentrations in
fish tissues are not statistically different between control stations and the outfall stations.
However, the apparent presence of dieldrin and chlordane in the effluent data provided to EPA
caused EPA to tentatively conclude in 2007 that the altered discharge “could cause”
bioaccumulation. (Note: dieldrin and chlordane have been banned in the United States since
1974 and 1988, respectively; they are found in sediments in Hawaiian waters, but not above
aquatic criteria at any of the 301(h) monitoring stations for the HWWTP.)

Additional recent analysis of the HWWTP effluent by CCH, using a more precise and definitive
analytical technique than that contained in the EPA-approved 301(h) monitoring program,
indicates that, in the samples analyzed to date, (a) dieldrin is absent in the effluent and (b)
chlordane is present at levels that do not exceed its permit limitations. (See Section I1B.I1.C for
discussion of the results of gas chromatograph/mass spectrometer [GC/MS] analysis completed
by CCH.)

Response: Based on the results of the applicant’s effluent testing, EPA has determined that the
discharge does not attain the State of Hawaii’s water quality standards for the pesticides
chlordane and dieldrin. These standards have been established at levels designed to prevent
bioaccumulation in fish at levels that would pose risks to human health. The same points raised
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in comment C5.6 are also made in comments C63, C64, and C65. Please see responses to these
comments.

Comment C5.7. In its 1988 positive 301(h) waiver decision, EPA used 1,500 feet from shore as
the area within which “most” water contact recreation occurs. EPA concluded that:

“In summary, based upon a combination of several conservative assumptions, the
analysis indicates that the State standard of a 200/100 mL geometric mean may be
exceeded at the stations during certain periods within a 24 hour cycle. However, it is
expected that under normal sewage treatment plant operating conditions, nearshore
waters will be safe for recreational uses and that fishing, swimming, and other activities
would be protected.”

The 1988 TD clearly indicates that EPA, while taking a conservative view, applied a rational
standard of protection of water contact activities in reaching its decision to approve the waiver.

In contrast, in 2007 EPA is evaluating bacterial concentrations at “nearshore” stations that are
greater than 1,500 feet from shore and is using individual measurements from all depths at each
of the offshore stations (over the outfall, nearly 2 miles from shore) in the vicinity of the ZID and
ZOM, to determine compliance with direct water contact recreation criteria for Enterococcus. It
is noted that the State of Hawaii has not yet issued final guidance on where to apply direct water
contact recreation criteria, but it is highly unlikely that they will be applied at the “nearshore”
stations monitored for 301(h) purposes or at the deep area around the outfall diffuser.

In fact, HDOH, which is responsible for setting the Enterococcus criteria, recommended using a
single sample criterion of 501 colony-forming units (cfu)/100 milliliters (mL) as the appropriate
measure of compliance in the discharge area. However, EPA has chosen to ignore that advice in
its evaluation of Enterococcus concentrations as they relate to compliance with State WQS.

Response: As is noted in the response to comments C3, C4, and C5.2, the applicable water
quality standards for bacteria have changed since 1988. These same points are made in comment
C17. Please see response to comment C17.

Comment C5.8. In its 1988 positive waiver decision, EPA required improvements to the
monitoring program proposed by CCH in order to ensure compliance with waiver requirements
and to validate the conclusions reached by EPA in approving the waiver. CCH accepted and
implemented these changes. The 1988 TD specified that EPA or the State could require
additional monitoring if it were determined that other parameters or more frequent sampling
were needed.

In its 2007 decision, EPA ignores this language in the 1988 TD and simply concludes that, given
new WQS, the current monitoring program (developed as directed in the 1988 TD and in the
permit) is “not sufficient.” In drawing this conclusion, EPA did not state any specific deficiency
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in the current program. This conclusion is in direct contrast to the 1988 TD, in which monitoring
requirements were specified. Moreover, the permit itself allows for changes in monitoring
requirements, yet neither EPA nor HDOH directed that changes be made.

In light of EPA’s 1988 approach, which granted the waiver with a required EPA-approved
monitoring program, and the suggested areas of improvement CCH recommended in its current
application, it is unjustified and inconsistent for EPA to use the adequacy of the monitoring
program as a basis for tentative denial of the 301(h) waiver.

The inconsistencies between EPA’s 1988 TD and EPA’s 2007 TD demonstrate an abrupt and
unjustified change in approach, an arbitrary and inconsistent interpretation of environmental
information, and an apparent attempt to reach pre-drawn conclusions that are not supported by
the scientific and engineering data provided by CCH. EPA has demonstrated throughout its 2007
TD a consistent failure to consider the weight of evidence—the only appropriate and rational
approach and the approach used by EPA in making its positive decision in 1988. A review of
historical and current information provided by the 301(h) monitoring program indicates that the
conditions observed in the environment today, including at the mixing zone edge, are consistent
with the data used by EPA in its 1988 decision to approve the 301(h) permit. In short, based on
the weight of available evidence, the waiver was justified in 1988 and is still justified in 2007.
EPA’s TD contains nothing to demonstrate otherwise.

Response: Please see response to comment C69, which explains that issues related to CCH’s
monitoring program are not a basis of EPA’s conclusion that the discharge does not meet the
criteria for a renewed variance. See also response to comment C4 regarding the proposed
weight-of-evidence approach and response to comment C3 regarding changes since 1988.

Comment C6: On May 21, 2007, CCH requested an evidentiary hearing regarding the TD. On
July 12, 2007, EPA denied CCH’s request. EPA’s denial of CCH’s request for an evidentiary
hearing violates CCH’s Constitutional rights under the Due Process Clause of the Fifth
Amendment to the U.S. Constitution, and has irreparably injured CCH. CCH’s request was
based on EPA’s tentative findings regarding CCH’s credibility, such as, but not limited to,
CCH’s ability to consistently achieve State WQS and CCH’s intent to enforce its pretreatment
requirements.

Response: The commenter is correct that EPA denied CCH’s request for an evidentiary hearing.
As discussed in EPA’s letter denying the request, evidentiary hearings are neither required nor
provided for by either EPA’s specific regulations regarding the Section 301(h) process, or by the
general regulations for NPDES permitting that are applicable to the Section 301(h) process.
Rather, interested persons can rebut, refute, and/or counter EPA’s tentative findings by testifying
at a public hearing and/or by submitting written comments. EPA is required to consider the
comments, and to address them in a written response to comments. EPA’s regulations further
provide that a final decision may be appealed to the Environmental Appeals Board, which is a
prerequisite to judicial review.
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The bases for EPA’s TDD did not involve the type of credibility determination for which cross-
examination may be necessary to provide due process. EPA’s tentative decision was based on
analysis of data and information submitted by CCH, not determinations regarding the credibility
of witness testimony. Specifically, EPA’s tentative decision-making regarding achievement of
State water quality standards was based on data and analysis provided in the administrative
record. EPA’s tentative decision regarding compliance with pretreatment requirements was also
based on information in the administrative record as to the compliance history of CCH’s users.
In that regard, we note that CCH submitted comments on the pretreatment issues, and, after
considering these comments, EPA changed its tentative findings and has concluded that CCH has
satisfied the Section 301(h) requirements as to pretreatment. See response to comments C75 and
Cr7.

Altered Discharge

Comment C7: In the December 1, 1995, HWWTP 301(h) waiver renewal reapplication to EPA,
CCH applied for an altered discharge and requested that the BOD limit be changed from 160 to
200 milligrams per liter (mg/L) to accommodate increases that had occurred in the influent BOD.
In its TD to deny the waiver, EPA has cited this proposed altered discharge, which would be of a
lower quality than the current discharge, as support for denying the waiver.

After review of the current BOD and TSS loadings and operational characteristics of the
HWWTP, CCH has concluded that the request for an altered discharge is not necessary and,
accordingly, hereby withdraws its request for further relaxation of the technology-based standard
for BOD. Specifically, CCH withdraws its request for a BOD limit of 200 mg/L and instead
requests that the current NPDES permit limit for BOD (160 mg/L) be maintained as a condition
of the renewed 301(h) waiver application.

Response: EPA'’s tentative decision was based on the application and supplemental information
submitted to EPA by CCH. EPA considered the application to be for an altered discharge for
two reasons. First, as the comment correctly indicates, the application was based on a monthly
average BOD concentration of 200 mg/L, whereas the current permit limit is 160 mg/L. Second,
in its letter of 15 April 2005, CCH described six possible discharge scenarios intended to be
covered by the application, some of which would result in a poorer quality effluent than had been
discharged under the existing permit.

EPA explicitly used the proposed BOD limit of 200 mg/L when assessing the ability of the
proposed discharge to meet the water quality standards for dissolved oxygen (and concluded that
the proposed discharge would meet the applicable standard). Additionally, however, EPA
assessed the ability of the proposed discharge to meet the 301(h) criteria using monitoring data
of various types. As monitoring data are, by their nature, associated with the effluent quality at
the time the monitoring was conducted, EPA qualified many of its conclusions based on
monitoring data with the statement that the proposed discharge may have more of an impact on
water quality than the monitoring data suggested, because the applicant was proposing discharge
scenarios which resulted in poorer quality effluent than the existing discharge. These statements
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related more to the applicant’s proposal to discharge under any of the six possible discharge
scenarios than to the requirement for an increased BOD limit.

The comment on altered discharge submitted by CCH was submitted during the public comment
period, but it is a request to revise its application, rather than a comment on the tentative
decision. The application before EPA is for renewal of a 301(h)-modified permit. EPA
regulations do not allow applications for permit renewal to be revised subsequent to a tentative
decision in most circumstances, as set forth in 40 CFR 125.59(d)(5). And while EPA regulations
at 40 CFR 125.59(d)(3) and 125.59(g) allow revisions in some circumstances, when the applicant
has additional information it was previously not able to provide despite diligent efforts, and EPA
has specifically authorized the submission of such information, those provisions do not apply
here, as CCH has not indicated any newly-available information to justify revision of its
application. Therefore, no changes to EPA’s analysis are required.

Nevertheless, EPA has considered whether using the current BOD limit of 160 mg/L rather than
the requested limit of 200 mg/L would change any of the conclusions in the tentative decision.

In general, even if we were to consider the requested revision to CCH's renewal application, the
Honouliuli WWTP would not quality for a variance under section 301(h). Based on the
monitoring data submitted by CCH during operations under the existing BOD limit of 160 mg/L,
the HWWTP did not meet the 301(h) criteria. Therefore, if the proposed discharge had retained
this existing limit, and did not seek to discharge with a higher BOD limit, the proposed discharge
would still not meet the criteria for a renewed variance.

We have also reviewed the specific sections of the tentative decision where the requested 200
mg/L BOD limit was taken into consideration. We have determined that considering a BOD
limit of 160 mg/L rather than the originally-request limit of 200 mg/L could affect some of our
analyses, but would not affect the overall result that a 301(h) variance is not appropriate. The
specific analyses that took into consideration a BOD limit of 200 mg/l were as follows:

- In section A of the tentative decision, compliance with primary treatment requirements, EPA
analyzed data based on past performance and concluded that the 30% removal requirement for
BOD is currently being met and would be met during the term of a renewed modified permit.
While EPA noted in the tentative decision that CCH is proposing a higher 30-day average limit
for BOD than the limit in the existing permit and higher than its current performance, EPA did
not use that proposal in its analysis, and no changes in the decision are necessary.

- In section B.1 of the tentative decision, EPA determined that CCH’s discharge would meet the
water quality standard for BOD, even at 200 mg/L, as noted above. Although our calculations
would change using a BOD limit of 160 mg/L, our conclusion that this standard would be met
would not change. Therefore, changing the BOD limit to 160 mg/L would not affect our final
decision. However, the applicant’s request to change the requested BOD limit has been noted in
the final decision.

- In section H of the tentative decision, EPA analyzed whether CCH’s modified discharge would
satisfy the requirement of 40 CFR 125.67 that the discharge not increase above the amount
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specified in the 301(h)-modified NPDES permit. In that section of the tentative decision, we
questioned whether the applicant could discharge effluent with a BODs limitation of 200 mg/L
and still achieve 30% removal. We have revised this section and now specifically state that the
applicant has met the requirements of 40 CFR 125.67.

Finally, even if the application were considered to request the current BOD limit of 160 mg/L, it
would still be considered an application for an altered discharge because of the six possible
discharge scenarios the applicant indicated were covered by the application, some of which
would result in a poorer quality effluent than is being discharged under the existing permit.

Primary treatment requirements

Comment C8: EPA does not dispute that applicable water quality criteria exist for BOD and
turbidity.

Response: As stated on page 54 of the tentative decision, EPA clearly states that the State of
Hawaii has established water quality standards for dissolved oxygen and turbidity. Hawaii’s
water quality standards do not contain criteria for BOD. Instead, dissolved oxygen is assessed as
a surrogate for BOD.

Comment C9: As EPA acknowledges, CCH has clearly demonstrated that the HWWTP can
consistently meet the BOD and TSS concentration and mass requirements in the existing NPDES
permit, in addition to the 30 percent BOD removal requirement for primary treatment. CCH will
continue to meet the existing BOD, TSS, and 30 percent BOD removal requirements in the next
NPDES permit cycle.

Response: EPA concluded in the tentative decision that the 30% removal requirement for BOD
was currently being met and would be met during the term of a renewed modified permit;
however, BOD levels in the treatment plant would have to be closely monitored to ensure the
30% removal requirement for BOD would be achieved even during the worst-case scenario for
plant operations (discharge of primary-treated effluent alone.) EPA retains that conclusion in the
final decision.

Dilution

Comment C10: EPA evaluated 27 density profiles from a single station (HB6) and used the
most conservative profile data it could find to define the critical condition. The profile from
August 30, 2000, at station HB6 produced the lowest initial dilution in EPA’s analysis. The data
are from a station well outside the mixing zone boundary (in contrast to the four profiles that
CCH used for its modeling), even though there was no reason to suspect plume interference in
the mixing zone profiles. Figure 11B-1 shows all density profiles for August 30, 2000. On close
examination, there are no apparent plume effects in any of the density profiles at the mixing zone
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stations (if there had been plume effects, they would only have made the dilution lower, not
higher, than that calculated). Therefore, restricting the evaluation of initial dilution using data
from the EPA-selected station does not fairly represent the physical location of the profile.

As indicated in Figure 11B-1, the density profiles in the vicinity of the discharge are transitory
and change dramatically over short times and distances within the general area in which the
profiles were taken. Using these profiles to evaluate initial dilution would result in dramatic and
substantial differences over quite small space and time scales.

EPA selected only the most critical of these profiles to represent a specific season and flow
condition. In doing so, it appears that EPA used an anomalous profile within the available data
set that resulted in an equally anomalous and transitory initial dilution prediction. It would be
more reasonable and appropriate to select a condition representative of a defined critical case
(such as the 10th percentile lowest dilution case, similar to the use of the 10th percentile current
speed), rather than the absolute worst case. This is the procedure used by EPA for selecting the
appropriate current speed input for the critical initial dilution (CID) modeling. EPA’s use of the
most restrictive profile in an area not directly adjacent to the mixing zone boundary renders its
conclusions regarding initial dilution unrepresentative of marine conditions at the outfall.

Response: EPA’s Amended Section 301(h) Technical Support Document (ATSD) provides
technical guidance on preparing applications for section 301(h) modified permits and evaluating
the effects of 301(h) discharges on water quality. The ATSD indicates that the lowest (i.e.
critical) initial dilution must be computed for each of the critical environmental seasons. EPA
followed the ATSD guidance when assessing the initial dilution calculated by CCH in its
Honouliuli application and when calculating a revised critical initial dilution from additional data
submitted by the applicant.

When estimating the critical initial dilution provided by an ocean outfall, an initial step is to
identify a monitoring station that is representative of the receiving water without being overly
affected by the discharge. In the initial dilution modeling presented in Appendix F of its
application, CCH characterized the receiving water using temperature, salinity, and density
profiles collected during four events in 1993 and 1994 at station HZ. Station HZ, located
directly over the outfall diffuser, was not viewed by EPA as a location indicative of the receiving
water because temperature, salinity, and density profiles from this station would be easily
disturbed by the effluent plume. EPA entered these four sets of data from station HZ into the
Visual Plumes model and found agreement with CCH’s results in DOS Plumes using similar
data. However, EPA also assessed profiles from other locations, in order to find a monitoring
station that is representative of the receiving water without being overly affected by the
discharge.

In addition to the four profiles from 1993-1994 at station HZ, EPA also assessed 23 other
profiles from various locations. Of the 23 other profiles, four profiles were provided by CCH in
Section 11 of its application and 19 profiles were submitted to EPA by CCH as part of its annual
assessment reports of the Honouliuli WWTP for the six years from 2000 to 2005. The four
temperature and salinity profiles presented in Section Il of the application were collected in the
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early 1970s at a location not identified in the application. In the annual assessment reports
submitted to EPA from 2000 to 2005, CCH provided temperature, salinity, and density data from
the 12 established offshore monitoring stations in the Honouliuli receiving waters (see Figure 3
in EPA’s Honouliuli TDD for map of receiving water monitoring stations). There were 19
monitoring events during this six-year period.

It was neither practical nor necessary to model data from all monitoring stations. Therefore,
from this large data set for the 19 events, an EPA oceanographer selected stations HB6, HB4,
and HM3 for initial consideration when determining a station to represent receiving water
conditions not impacted by the discharge plume. These three stations were chosen because of
depth and distance from the outfall. Station HB4 is located on the boundary of the zone of initial
dilution and station HM3 is located on the boundary of the zone of mixing. Stations HB4 and
HM3 were considered by EPA to be too close to the diffuser to be unaffected by the plume. In
contrast, HB6 is located beyond the boundary of the zone of mixing, but not as far away as
reference station HB7. Further review of the profiles from these three stations identified HB6 as
least likely to be influenced by the effluent plume and, therefore, the most representative of
unaffected receiving water conditions. Temperature, salinity, and density data from the 19
individual profiles at station HB6 were then entered into the Visual Plumes model and used to
determine critical initial dilution. For consistency, EPA calculated the critical initial dilution
from all combinations of flows and profiles at station HB6. CCH also consistently modeled data
from a single station, HZ, which however was located directly over the outfall diffuser.

It is not more appropriate, as CCH suggests, to select a condition representative of a defined
critical case rather than the absolute worst case. The 27 profiles modeled already represent a
very small portion of the total discharge period reviewed in the TDD. It is likely that the small
number of profiles available to be assessed is already representative of the lowest tenth percentile
dilution value over the entire period reviewed, including times and conditions not captured by
the 27 monitoring events. For example, only 19 receiving water profiles were available to
represent the receiving water conditions over a six year period, yet effluent was discharged
continuously from the Honouliuli WWTP for this same period. Furthermore, while the guidance
suggests use of the lowest tenth percentile current speed in the model to determine initial
dilution, it does not suggest use of the lowest tenth percentile dilution value. Instead, the
guidance provides directions for determining the lowest initial dilution from a substantial amount
of data.

In EPA’s assessment, the profile at station HB6 from August 30, 2000, produced the lowest
(most critical) initial dilution. Although this is the profile that presented the lowest initial
dilution, it does not equate to being an anomalous profile. It is simply the most critical value of
all the situations modeled, which is what the ATSD requires.

Comment C11: EPA used the dilution that occurred at the trapping level rather than taking into
account the dilution through the maximum height of rise of the plume, which its own model
supports. On the basis of basic physics, plume dynamics, and actual dilution results, using the
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maximum height of rise of the plume provides a more realistic appraisal. Figure 11B-2 indicates
the variety of alternative CID conclusions that could be reached.

Using the EPA procedure, the CID is 118. As indicated in Figure 11B-2, if using the same worst-
case density profile and taking into account the maximum height of rise, it appears that a more
realistic CID is at least 170:1. The CID obviously would be even greater (224:1) if the 10th
percentile density profile and height of maximum rise were used, as provided for by the EPA
model.

If the absolute worst-case conditions were used and an unrealistic CID of 118 were accepted, the
EPA model shows that the plume would be trapped at approximately 5 meters above the bottom.
It is noted that this represents a condition of maximum protection with respect to bacterial
concentrations reaching human receptors. Further, none of the ecological, sediment quality, or
water quality data indicate that there are negative consequences of sporadic plume trapping
under these hypothetical critical conditions.

Response: In accordance with the ATSD, EPA determined the critical initial dilution for the
Honouliuli receiving water based on the dilution value (118:1) predicted by the model at the
trapping depth. Similarly, in its application, CCH also presented a critical initial dilution value
(210:1) set at the trapping depth. Print-outs of the CCH’s calculations, indicating the initial
dilution at the trapping depth, are presented on page 9 in Appendix F, Attachment 1, of the
Honouliuli 301(h) application. Seasonal initial dilutions and their associated trapping levels are
also listed in Table I111.A.1-3 of CCH’s application.

In accordance with the ATSD, it is appropriate to determine the critical initial dilution at the
trapping level using the worst-case density profile (i.e. the profile producing the lowest initial
dilution). The ATSD does not provide instructions for considering the amount of dilution gained
by the maximum height of rise of the plume. EPA calculated initial dilution at the trapping
depth, because doing so is in accordance with the guidance presented in the ATSD and consistent
with EPA’s practice in prior years and at other facilities.

The critical initial dilution applied in EPA’s Honouliuli tentative decision from 1988 was 146:1.
This dilution value was further reduced to 127:1 after the comment period for the 1988 tentative
decision. Therefore, a critical initial dilution of 118:1, based on modeling of 27 profiles, is not a
significant change from the critical initial dilution value used in the 1988 decision, with which
CCH did not disagree.

The critical initial dilution describes the worst-case situation. This calculation of the worst-case
situation does not imply that the plume is always trapped at a depth of approximately 5 meters
above the bottom. There are times when the plume surfaces and bacteria discharged at lower
depths would rise to the surface. However, application of the minimum initial dilution to other
parameters, as required by Hawaii’s water quality standards (e.g., whole effluent toxicity),
protects against toxic spikes that can produce a negative consequence yet go undetected by
monitoring conducted on a quarterly or annual basis.
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Comment C12: An arithmetic mean is believed to be more appropriate than a geometric mean
to evaluated human health-based criteria. The appropriate dilution factor (according to EPA’s
own model) would substantially exceed the 412 that EPA is currently using. Initial evaluation
indicates that the following dilutions would apply:

Mean Value Dilution at Trapping Level Dilution at Maximum Rise
Geometric Mean 411.6:1 526.4:1
Arithmetic Mean 481.6:1 569.7:1

Response: There are several statistical approaches for measuring the central tendency of a group
of numbers, and it is EPA’s opinion that the geometric mean is the preferred approach for
estimating average initial dilution. The geometric mean is more appropriate than the arithmetic
mean, because the geometric mean dampens the effect of very high or low values, whereas the
arithmetic mean is influenced by extreme values. Moreover, use of the geometric mean is the
appropriate method to describe average dilution, as required according to Hawaii’s water quality
standards [HAR 11-54-4(b)(4)(A)(iii)] when assessing carcinogenic pollutants.

As discussed in response to comment C11, pursuant to the ATSD, dilution is estimated based on
the dilution at the trapping depth rather than the maximum rise depth. Therefore, the data CCH
presents for the geometric mean and the arithmetic mean of the dilution at the maximum rise is
not relevant.

BOD and Turbidity

Comment C13: The WQS for dissolved oxygen in Class A waters is 5 mg/L.

Response: As described on pages 29 and 30 of the tentative decision, the Hawaii water quality
standard for Class A, open coastal waters requires dissolved oxygen to not be less than seventy-
five percent saturation, determined as a function of ambient water temperature and salinity. EPA
calculated the DO saturation concentration from ambient temperature and salinity values from
CTD data for receiving water monitoring events conducted from 2000 through 2006 at the
upcurrent reference station HB1. For the years from 2000 through 2006, DO saturation
concentration values for all three monitoring depths (surface, middle, and bottom) ranged from
6.90 to 7.15 mg/L at station HB1, and the corresponding 75% values ranged from 5.18 to 5.36
mg/L. The final decision concludes, as does the TDD, that the discharge achieves the Hawaii
state standard for DO

Comment C14: Inits TD, EPA has stated the following: EPA concludes that the altered
discharge will not significantly affect ambient DO concentrations outside the zone of initial
dilution for the Honouliuli outfall.

CCH has withdrawn its request for an altered discharge and will continue to produce effluent that
meets its current NPDES permit limits and the State water quality standard for DO. EPA does
not dispute that CCH will continue to meet DO water quality standard.
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Response: EPA concluded that the Hawaii water quality standard for dissolved oxygen was met
at the ZID, ZOM, beyond ZOM, and nearshore stations. EPA continues to conclude that the
proposed discharge will result in attainment of the Hawaii water quality standard for DO.
Regarding the statement that CCH has withdrawn its request for an altered discharge, please see
response to comment C7.

Comment C15: Inits TD, EPA has stated the following: EPA concludes that the receiving
water for the Honouliuli outfall meets the Hawaii water quality standards for turbidity and LEC
in Class A “wet” open coastal waters.

CCH will continue to meet the State WQS for turbidity and light extinction coefficient (LEC).
EPA does not dispute that CCH will continue to meet these standards for turbidity and LEC.

Response: EPA concluded that receiving water for the Honouliuli outfall meets the Hawaii
water quality standards for turbidity and LEC in Class A “wet” open coastal waters. EPA
continues to conclude that the proposed discharge will result in attainment of the Hawaii water
quality standards for turbidity and LEC.

Bacteria

Comment C16: Appropriate use of geometric mean: In its review, EPA compared geometric
mean-based criteria with single samples taken on a monthly or quarterly basis for several
parameters. For Enterococcus, this is appropriate for shoreline and nearshore stations, where the
geometric means could be based on five to six samples. For offshore water, however, where
sampling was conducted monthly from November 2003 through November 2004 (but otherwise
conducted on a quarterly basis), EPA inappropriately compared geometric mean criteria against
the one monthly, or one quarterly, monitoring result. In the case of Enterococcus, this approach
is contrary to Hawaii law. HAR 11-54-8 is specific that the geometric means should be
calculated on the basis of five samples taken within 25 to 30 days of one another. As EPA notes
in its TD, the HAR does not refer to a monthly, rolling average, annual, or other form of
geometric mean manipulation. EPA’s use of a geometric mean to establish compliance with
single sample values is inappropriate.

Further, although the Hawaii WQS are written in terms of geometric means, EPA has elected to
ignore HDOH recommendations with respect to the appropriate standards to use for
Enterococcus. Therefore, despite the language of the statutory criterion and the implementing
regulations, it is apparent that EPA believes that it is not constrained to State of Hawaii WQS in
relation to making a 301(h) decision for the HWWTP.

Response: EPA’s approach is not contrary to Hawaii’s water quality standards. As discussed on
pages 43 through 45 of the Honouliuli tentative decision, EPA assessed attainment of HAR
Chapter 11-54-8 recreational standards at the four shoreline monitoring locations and attainment
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of EPA’s promulgated criteria at the four nearshore and nine offshore monitoring stations.
Bacteria criteria in HAR Chapter 11-54-8 and EPA’s promulgated criteria both contain a
geometric mean value as well as a single sample maximum value. With regard to the geometric
mean, EPA followed the guidelines set in two parts of HAR 11-54-8 (specific criteria for
recreational areas) when assessing data from offshore receiving water of the Honouliuli outfall
against EPA promulgated criteria.

HAR 11-54-8(b)(1) states the following:

Within 300 meters (one thousand feet) of the shoreline, including natural public
bathing or wading areas, enterococcus content shall not exceed a geometric mean
of seven per one hundred milliliters in not less than five samples which shall be
spaced to cover a period between twenty-five and thirty days. No single sample
shall exceed the single sample maximum of 100 CFU per 100 milliliters or the
site-specific one-sided 75 per cent confidence limit. Marine recreational waters
along sections of coastline where enterococcus content does not exceed the
standard, as shown by the geometric mean test described above, shall not be
lowered in quality.

HAR 11-54-8(b)(2) states the following:

At locations where sampling is less frequent than five samples per twenty-five to
thirty days, no single sample shall exceed the single sample maximum nor shall
the geometric mean of these samples taken during the thirty-day period exceed 7
CFU per 100 milliliters.

In offshore waters, where EPA’s promulgated criteria apply, EPA followed the approach
described in HAR 11-54-8(b)(2) for applying the geometric mean when sampling was less
frequent than five samples per twenty-five to thirty days. In accordance with HAR 11-54-
8(b)(2), when only one sample was available from offshore waters, EPA assessed that sample
against the geometric mean criterion. If CCH had monitored more frequently, more data would
have been available for development of a geometric mean and subsequent assessment against the
geometric mean criterion. Lack of data should not limit EPA’s assessment when specific State
criteria address such a situation.

In fact, CCH did conduct more frequent monitoring in 2007 and 2008. During this period, CCH
collected and analyzed three to six samples per month. EPA has calculated monthly geometric
means using these data. The results show exceedances at the surface, mid-depth, and bottom
depth. The high frequency of the exceedances at the bottom depths indicates that the discharge
would likely often exceed the water quality criterion, regardless of the frequency of monitoring.

HDOH has not contradicted EPA’s interpretation of HAR11-54-8(b)(2) as described in the TDD.
EPA notified HDOH that the TDD was available for public review, but HDOH did not submit
any comments to EPA on the interpretation of HAR11-54-8(b)(2).
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Comment C17: EPA inappropriately uses the geometric mean standard for offshore stations in
contrast to the State of Hawaii’s recommendations. The Beach Act gives states the authority to
establish Enterococcus criteria, and the manner in which they will be applied, in the recreational
zone that extends from the shore to 1,000 feet offshore. If the states do not set criteria farther
offshore, EPA uses its promulgated values in the area that extends from 1,000 feet offshore to 3
nautical miles offshore. The State of Hawaii has not yet finalized its offshore criteria for
Enterococcus. However, it has advised EPA that it believes that a single sample maximum value
of 501 cfu/100 ml is the appropriate criterion to apply in the ZID/ZOM area. EPA has
disregarded the State’s advisement.

Response: In response to the Beaches Environmental Assessment and Coastal Health (BEACH)
Act of 2000, EPA promulgated bacteria criteria for coastal recreational waters in November,
2004. The promulgated criteria apply to waters designated for recreation where states have not
adopted appropriate water quality standards for coastal recreation waters. EPA promulgated a
geometric mean of 35 cfu /100 mL and a range of four single sample maximum values between
104 and 501 cfu/100 mL. In Hawaii, the promulgated criteria went into effect on December 16,
2004, and apply to marine waters between 300 meters (1,000 feet) from shore and three miles
from shore. (EPA did not promulgate bacteria criteria for Hawaii waters less than 300 meters
from shore because Hawaii already had standards applicable to those waters that were consistent
with the BEACH Act requirements.)

With regard to the geometric mean, this standard is in effect and compliance with it must be
evaluated as part of the 301(h) analysis. EPA disagrees with the commenter’s statement that
EPA’s use of the geometric mean is in contrast to the State of Hawaii’s recommendations as to
the geometric mean. In its letter to EPA of September 6, 2005, HDOH specifically stated its
agreement with use of 35 cfu/100 mL as the geometric mean.

As to the single sample maximum, EPA’s rule expects States to apply the appropriate single
sample maximum (SSM) value based on the frequency of use in coastal recreational waters. By
letter dated December 15, 2004, EPA specifically asked HDOH to indicate which of the SSM
values set forth in the rule would apply to Hawaii’s waters more than 300 meters from shore. In
its response, dated September 6, 2005, HDOH responded that it “intends to propose that the 100
cfu/100 mL SSM be extended to 500 m from shore, and the SSM beyond 500 m be set at 501
cfu/100 mL.” EPA has not disregarded HDOH’s input on this issue. EPA applied the SSM of
501 cfu/ 100mL when assessing bacteria concentrations of samples collected at monitoring
stations located in waters outside the ZID, but beyond 500 meters from shore. However, EPA
also assessed the same sampling results against a SSM of 104 cfu per 100 mL, because this is the
SSM value applied by HDOH in the Kailua Regional Wastewater Treatment permit (permit
number H10021296). Because the Kailua permit was issued after HDOH’s 2005 letter, it was
unclear whether HDOH still considered the higher SSM number appropriate.

We also note that HDOH has not contradicted EPA’s use of the SSM as described in the TDD.
EPA notified HDOH that the TDD was available for public review, but HDOH did not submit
any comments to EPA on the interpretation of the SSM. We are also not aware of any action on
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HDOH’s part to follow through on its statement that it intended to propose that 501 c¢fu/100 mL
be the SSM for waters beyond 500 meters from shore.

Comment C18: EPA asserts the following:

*““Lack of data does not preclude assessment against the geometric mean value in an analysis for
301(h) variances. HAR Chapter 11-54 requires data to be assessed against the geometric mean
criterion, even if sampling is less frequent than five samples per 30-day period.”

However, as EPA also notes, what is actually stated in HAR Chapter 11-54-8(b)(2) with respect
to Enterococcus concentrations in marine recreational waters (currently defined as those up to
300 meters [1,000 feet] offshore) is as follows:

“At locations where sampling is less frequent than five samples per twenty-five to thirty days, no
single sample shall exceed the single sample maximum nor shall the geometric mean of these
samples taken during the thirty-day period exceed 7 CFU per 100 milliliters.”

When there are insufficient data to calculate the geometric mean, HAR Chapter 11-54 requires
application of a single sample criterion. CCH can find no guidance that requires application of
geometric mean criteria to single sample results for Enterococcus, nor is it technically
appropriate to do so. Moreover, HAR Chapter 11-54 is currently silent on the subject of
acceptable Enterococcus concentrations in offshore marine waters (that is, those beyond the
defined recreational zone). As EPA is aware, HDOH is in the process of amending HAR
Chapter 11-54 to provide such guidance, and its current draft proposes the use of 501 cfu/100 ml
for single sample maximum. Further, although HDOH informed EPA that an offshore limit of
501 cfu/100 ml is specifically appropriate for the HWWTP discharge (see TD, page 44), EPA
performed Enterococcus evaluations for stations greater than 1,000 feet from the shoreline as
follows:

* Using its own promulgated criteria, per 40 CFR Section 131.41(c)(2), of a geometric mean of
35 ¢fu/100 ml and a single sample maximum of 501 cfu/100 ml for waters beyond 1,000 feet
from shore

* Using a single sample limitation of 104 cfu/100 ml imposed in a 2006 NPDES permit for the
Kailua outfall

There is no support for EPA opting to include the second evaluation in contradiction to the
advice offered by HDOH. Further, EPA applied geometric mean criteria to the offshore
monitoring stations, even though there are no data from these stations that would allow such a
calculation based on the HAR Chapter 11-54 guidance. Given the lack of data available to
calculate geometric means for these stations, and the direct advice offered to EPA by HDOH
with respect to acceptable Enterococcus levels, CCH believes that the only applicable criterion
for the offshore stations is the single sample value of 501 cfu/100 ml.
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Response: As indicated in the tentative decision, HAR Chapter 11-54-8(b)(2) requires
assessment of the geometric mean criterion using the total number of samples taken in the
twenty-five to thirty day period as well as an assessment of the individual samples against the
single sample criterion. It does not state that only the single sample criterion be applied when
there is a single sample; it clearly states that the geometric mean still applies to any number of
samples taken in the twenty-five to thirty day period and no single sample shall exceed the single
sample maximum. Therefore, EPA applied the geometric mean, as specified in HAR Chapter
11-54-8(b)(2), even if there was only a single sample during the twenty-five to thirty day period.

CCH did, however, conduct more frequent monitoring in 2007 and 2008. During this period,
CCH collected and analyzed three to six samples per month. EPA has calculated monthly
geometric means using these data. The results show exceedances at the surface, mid-depth, and
bottom depth. The high frequency of the exceedances at the bottom depths indicates that the
discharge would likely often exceed the water quality criterion, regardless of the frequency of
monitoring.

Although HAR Chapter 11-54 is silent on the subject of bacteria criteria in waters beyond 300
meters (1,000 feet) from shore, EPA’s promulgated bacteria criteria for coastal recreational
waters apply. Recreation is a designated use in Hawaii’s marine waters out to and beyond 300
meters (1,000 feet) from shore. Therefore, EPA’s promulgated criteria apply to these
recreational waters where the State of Hawaii does not apply its own criteria. Consequently,
EPA assessed offshore monitoring results against a geometric mean of 35 cfu/100 mL, as well as
against the SSM values. Regarding the SSM values, please see response to comment C17.

EPA’s conclusion that the discharge does not meet water quality standards is based on several
points: (1) exceedances of the single sample maximum of 501 cfu/100 mL; (2) exceedances of
the alternative single sample maximum of 104 cfu/100 mL; and (3) exceedances of the geometric
mean of 35 cfu/100 mL.

Comment C19: EPA concluded that shoreline stations do not appear to be exceeding WQS due
to influence from the discharge. CCH concurs with this conclusion.

Response: EPA continues to conclude that shoreline stations do not appear to be exceeding
water quality standards due to influence from the discharge.

Comment C20: Nearshore Stations (Nearshore stations are all the HN stations. They range
from 3,823 feet to 6,547 feet from the shoreline.): EPA acknowledged that there have been no
geometric mean or single sample exceedances at these stations since the offshore Enterococcus
standards were promulgated in 2005. A retroactive evaluation by EPA of 6,184 samples taken
between 1991 and 2004, using the 501 cfu/100 ml limit that HDOH believes is appropriate,
indicated only three exceedances (0.05 percent) throughout that entire period of record; none
were geometric mean exceedances and two were just barely above the single sample limitation.
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In addition, there have been only two exceedances (both in July) of the single sample limit
throughout the increased monitoring period (March 2007 to date), with one occurring at Station
HB5 and the other at Station HM4. However, throughout the entire period, there have been zero
exceedances of the geometric mean criterion at the surface (the only location where the public is
even potentially exposed).

EPA also used the inappropriate 104 cfu/100 ml limit for screening, which resulted in a

1.64 percent single sample exceedance rate during 2005-2006 and a 0.92 percent single sample
exceedance rate during 1991-2004. There were no geometric mean exceedances during this
period.

Despite only three exceedances of WQS at nearshore stations in 13 years of monitoring data,
EPA tentatively concluded that the effluent plume may occasionally affect surface samples as
well as bottom samples taken at 11 meters (36 feet), a depth not likely to be encountered by
recreational divers as there is no known recreational diving in the areas in which the samples
were taken. Indeed, EPA failed to acknowledge in its conclusion that this is a restricted area. As
set forth in 33 CFR 334.1360—Danger Zone and Restricted Area Regulations the area around
the HWWTP outfall is an area where recreational activities are restricted and is closed to all
surface craft, swimmers, divers, and fishermen except to craft and personnel authorized by the
enforcing agency (in this case, the Commanding Officer, Naval Air Station, Barbers Point,
Hawalii 96862). Figure I1B-3 illustrates the location of the outfall in relation to the restricted
area.

Moreover, EPA notes:

“The single sample maximum value allows a single data point to be evaluated. It is a tool for making
beach notification and closure decisions and is an appropriate tool for determining whether water quality
on a particular day is protective of the designated use.”

In other words, a single sample maximum value is not a tool for determining long-term
compliance trends. EPA also failed to acknowledge that bacterial standards are risk-based
standards and that the risks posed by the very low exceedance rate multiplied by the restricted
use of the area for body contact recreation reduces the potential for human health risk to a de
minimis and speculative level.

Because there are no geometric mean exceedances in this entire data set, because the stations are
well beyond most recreational use, because recreational use in the area of the outfall is
prohibited, and because the most appropriate single sample criterion (501 cfu/100 ml) to apply to
these waters was exceeded on only three occasions out of 6,184 samples over the 13-year period,
there is no basis to conclude that the discharge affects WQS for bacteria at stations or depths that
adversely affect recreational use or endanger public health. EPA’s conclusion to the contrary is
unjustified and should be reconsidered.

Response: It is true that there were no exceedances of the geometric mean criterion in nearshore
waters. However, the exceedances of the single sample maximum values, at risk levels
associated with 501 and 104 cfu/100 mL, are important data to be considered in addition to the
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geometric mean for an overall assessment of water quality standards. Like all marine waters out
to and beyond 300 meters (1,000 feet) from shore in Hawaii, waters surrounding the Honouliuli
nearshore sample stations are designated for recreational use and must be protected by adherence
to both parts of the bacteria criteria. CCH comments that the single sample maximum is not a
tool for determining long-term compliance trends. CCH also comments that the risk posed by
the very low exceedance rate reduces the potential for human health risk. Regardless of these
comments, the single sample maximum value, as well as the geometric mean, must still be met.
As discussed in the TDD, where the SSM portion of the water quality standard is not met,
swimmers have a greater risk of illness, and, therefore, recreational uses are not protected.

There were no exceedances of the single sample maximum limit of 501 cfu/100 mL at nearshore
stations in the period from 2005 through 2006, after EPA’s promulgated criteria became
effective. For the period from 1991 through 2004, EPA retroactively applied promulgated
criteria to determine whether past monitoring results, and past treatment practices, would have
met current criteria. There were three exceedances of the single sample maximum limit of 501
cfu/100 mL during this period. CCH states that two of the three exceedances of the single
sample maximum were just barely above the single sample limit. As stated on page 47 of the
tentative decision, the enterococcus concentration in one surface sample was 2,800 cfu/100 mL,
one bottom sample contained a concentration of 800 cfu/100 mL, and another bottom sample
contained a concentration of 570 cfu/100 mL. These samples are not barely above the single
sample limit; they are significantly above the limit of 501 cfu/100 mL, which is the least
protective single sample value of the four promulgated by EPA. These numbers suggest that the
plume may occasionally hit nearshore waters.

As discussed in response to comment C17, EPA assessed monitoring results against both the 104
and 501 cfu/100 mL SSM values. As stated on page 48 of the tentative decision, if the single
sample maximum limit were set at 104 cfu/100 mL rather than 501 cfu/100 mL, one of the 244
nearshore bottom samples taken in 2005 and 7 of the 248 bottom samples taken in 2006 would
have exceeded the more protective single sample value. Likewise, 57 of 6,216 samples taken
between 1991 and 2004 would have exceeded the lower single value limit. Of these 57
exceedances, 23 occurred in the surface and 34 occurred in the bottom samples. Nearshore
monitoring stations meet the geometric mean, but do not always meet the single sample
maximum limit set at the more protective value of 104 cfu/100 mL.

Based on these assessments of both single sample values for both time periods, EPA concludes
that the effluent plume may occasionally affect surface samples as well as bottom samples taken
at 11 meters (36 feet), a depth likely to be encountered by recreational divers. Despite the low
number of exceedances of the 501 cfu/100 mL limit, these exceedances are still a meaningful
indicator of influence of the effluent plume on receiving waters located between the shoreline
and the ZID, where all water quality standards must be met.

CCH claims that there is no known diving in the areas where the samples are taken but does not
provide supporting evidence for this claim. Hawaii’s marine waters are designated for
recreation. Therefore, this use must be protected with criteria, and, in accordance with 40 CFR
125.62(a), the discharge must meet these criteria at the boundary of the ZID. Although CCH’s
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comments state that the surface is the only location where the public is potentially exposed to
high bacteriological counts, bacterial concentrations detected at bottom depths do not always
stay at the bottom of the water column. With the changing environmental conditions that affect
the receiving waters, a trapped plume of discharged effluent containing a high concentration of
bacteria can surface to depths where recreation is more plentiful.

CCH’s comments discuss the Danger Zone and Restricted Area Regulations set forth in 33 CFR
334.1360 and state that the area around the HWWTP outfall is an area where recreational
activities are restricted and is closed to all surface craft, swimmers, divers, and fishermen.

This restriction is not mentioned in Hawaii’s water quality standards, the application does not
mention these regulations, and this restriction is not described in CCH’s annual assessment
reports for the Honouliuli WWTP. Furthermore, this restriction was not mentioned in the 2003
survey conducted for CCH to determine recreational uses on the south shore of Oahu. Figure
11B-3 from CCH’s comments indicates that the danger zone is located to one side of the outfall,
leaving the area on the other side of the outfall open for unrestricted recreational activities.
Review of Figure 11B-3 indicates that White Plains Beach is also located within the danger zone
restricted by 33 CFR 334.1360. HDOH conducts bacteriological monitoring of this designated
beach two to three times a week, indicating that frequent recreation occurs at this beach.
Therefore, this restriction is not applicable to a review of 301(h) criteria.

Comment C21: Offshore Stations (Offshore stations are those stations noted as HM stations
that are located over the outfall zone of mixing, approximately 2 miles from the shoreline.):
EPA applied both the geometric mean and the single sample criteria in its evaluation of
compliance with Enterococcus standards at these stations. As noted above, the data collected at
these stations under the EPA-approved monitoring program do not provide the basis for
calculating geometric means. Lacking the appropriate data to calculate a geometric mean, the
only appropriate criterion (to the extent that any human health criterion based on body contact is
appropriate to an area that gets almost no human use) is the single sample maximum of 501
cfu/100 ml applied at the surface.

EPA concluded that, during 2005 and 2006, there were no single sample exceedances at the
surface and a total of only 10 exceedances of the 501 cfu/100 ml standard at the bottom. In
retroactively evaluating the 1991-2004 period of record, EPA concluded that there was only one
single sample exceedance at the surface during the period (November 2003—November 2004) in
which monthly samples were taken and that there were only four exceedances (1 percent) at the
surface during the period of 1991-2003.

Because there is no recreational diving at the outfall depth, the surface is the only area where the
public might possibly come into contact with the water and is the appropriate point at which to
evaluate single sample compliance. It is obvious from EPA’s own analysis that there is
essentially no threat to the public from surface waters in the offshore stations due to the presence
of Enterococcus bacteria. On page 82 of the TD, EPA concludes the following:

“As noted previously, the single sample value describes the water quality actually encountered by
swimmers and divers on the day the sample was collected, and thus it is a useful tool in
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determining the risk to persons engaged in water-contact recreation. When this portion of the
water quality criteria is not met, swimmers have a greater risk of illness, and, therefore,
recreational uses are not protected.”

With this conclusion, while EPA is apparently accepting that the single sample criterion is
appropriate, it ignores two crucial facts that completely undermine its conclusion. First, there is
no swimming in the area of the outfalls. Second, even if there was swimming, there were only
five single sample exceedances of the surface water single sample criteria throughout the entire
period of record between 1991 and 2005.

Perhaps even more important, even if CCH were exceeding the criteria in a manner that could be
attributed to the outfall, EPA is also ignoring the fact that bacterial concentrations can be
controlled through disinfection (if the ultimate decision on the part of EPA and HDOH is that
bacterial concentrations need to be reduced). Contrary to EPA’s interpretation of earlier
statements made to EPA by Frank Doyle in 2004 (which were referring specifically to the
ultraviolet disinfection facility being constructed at Sand Island and are irrelevant here), CCH
can accomplish effective disinfection of the current HWWTP effluent without secondary
treatment.

Therefore, even under EPA’s questionable analysis, exceedance of Enterococcus standards is in
no way pertinent to whether a waiver is continued. EPA’s decision to tentatively deny the waiver
based on bacteria WQS is unjustified and should be reconsidered.

Response: As stated earlier, HDOH’s water quality standards at HAR 11-54-8(b)(2) clearly
indicate that the geometric mean criterion still applies when less than five samples are collected
in twenty-five to thirty days. Please see response to comment C16. In addition, the single
sample maximum value also applies. As discussed on pages 48 through 53 of the tentative
decision, there were exceedances of the geometric mean and single sample maximum values of
501 and 104 cfu/100 mL in offshore waters in all three periods reviewed (2005-06; 2003-04; and
1991- 2003).

Regarding the appropriate SSM numbers, please see the responses to comments C17 and C20.
In light of the considerations discussed in those responses, EPA provided a thorough review by
assessing the data against both the single sample values of 104 and 501 cfu/100 mL.

Although CCH claims that there is no diving at the outfall depth, these waters are, in fact,
designated for recreation and must be protected for recreation. In November 2004, when EPA
promulgated bacteria criteria in response to the BEACH Act requirements, it determined that
Hawaii’s recreational use applies to all Hawaii’s marine waters out to and beyond 300 meters
(1,000 feet) from shore. CCH’s own recreational use survey, which was conducted in 2003,
confirmed that residents participated in recreational activities in ocean waters out to two miles
from shore and beyond. The survey identified recreational activities including swimming,
surfing/bodyboarding/windsurfing, snorkeling, paddling/canoeing/kayaking, fishing, diving,
sailing, boating, and waterskiing. In comment P156, one commenter on EPA’s tentative decision
discussed recreation that occurs in offshore waters. This commenter described outrigger canoe
paddling events in waters up to three miles offshore and occasionally farther. Based on the
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description of events described by the commenter, it appears that it is common practice for
paddlers to jump out of the boats and swim in the waters of Mamala Bay when taking a break
from paddling or changing crews in long distance regattas.

CCH comments that there is no recreational diving at the outfall depth, and that the surface is the
only area where the public might possibly come into contact with the water. CCH believes the
surface is the appropriate point at which to evaluate single sample compliance. EPA does not
agree with this comment, because bacterial concentrations detected at bottom depths do not
always stay at the bottom of the water column. With the changing environmental conditions that
affect the receiving waters, a trapped plume of discharged effluent containing a high
concentration of bacteria can surface to depths were recreation is more plentiful. It is necessary
for bacteria criteria to be met at all depths and at all times in order for the 301(h) discharge to
meet water quality standards.

EPA is aware that bacterial concentrations can be addressed through disinfection. In fact, in the
2007 Sand Island tentative decision, EPA recognized that the ultraviolet disinfection unit can
adequately disinfect the SIWWTP effluent, so long as the system is adequately operated and
maintained. However, EPA disagrees with CCH’s comment that denial of its 301(h) variance
request due to failure to meet bacteria standards is inappropriate, because the effluent could be
disinfected. EPA evaluates applications for 301(h) variances on the basis of the proposal made
in the application. In this case, CCH did not propose disinfection as part of its application.
Indeed, when EPA requested clarification of CCH’s proposal, CCH responded with a description
of six operating scenarios, but none of these scenarios included disinfection. EPA’s finding that
the proposed discharge will not meet bacteria standards is based on the treatment scenarios
proposed by CCH. EPA regulations do not allow applications for permit renewal to be revised in
most circumstances subsequent to a tentative decision, as set forth in 40 CFR 125.59(d)(5).

While EPA regulations at 40 CFR 125.59(d)(3) and 125.59(g) allow revisions in some
circumstances when the applicant has additional information it was previously not able to
provide despite diligent efforts, and EPA has specifically authorized the submission of such
information, those provisions do not apply here, as CCH has been aware for several years that it
would not be able to meet the new criteria for bacteria. As stated in the Honouliuli tentative
decision on page 53, CCH responded to EPA’s July 9, 2004 notice of proposed rulemaking for
bacteria in coastal recreation waters (Federal Register Vol.69, No. 131) in comments submitted
to EPA on August 12, 2004. In its comments, CCH stated that primary treated wastewater from
the Honouliuli WWTP would not meet EPA’s criteria at the point of discharge unless the plant
was upgraded to secondary treatment to allow effective disinfection (Doyle, 12 August 2004).

Overall, EPA continues to conclude that CCH has failed to show it can consistently achieve
water quality standards for bacteria beyond the ZID. Based on data collected in 2005 and 2006,
after the BEACH Act criteria were promulgated, bacteria standards were consistently exceeded
outside the zone of initial dilution. These exceedances occur when considering CCH’s
monitoring data on a geometric mean basis, when comparing the data to a single sample
maximum value of 104 cfu/100 mL, and when comparing to a single sample maximum value of
501 cfu/100mL. The exceedances have also continued in 2007 and 2008.
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Toxic Pollutants

Comment C22: Inits TD, EPA stated the following:

“The Honouliuli discharge contains concentrations of chlordane and dieldrin that exceed water
quality standards. These standards were established to protect human health from ingestion of
carcinogens through fish consumption. Based on three 24-hour composite samples, the discharge meets
all other water quality standards for toxic pollutants and pesticides. The proposed discharge is of a lower
quality than the current discharge. Therefore, EPA concludes that the proposed discharge, at a minimum,
will not comply with water quality standards for chlordane and dieldrin.”

As noted earlier, CCH is withdrawing its request for an altered discharge. Therefore, there is no
longer any reason for EPA to conclude that the proposed discharge would be any different from
the current discharge.

Response: In this comment, CCH refers to a previous comment which states CCH is
withdrawing its request for an altered discharge. The previous comment goes on to explain that
CCH is withdrawing its request for further relaxation of the technology-based effluent limit for
BOD. As explained more fully in response to comment C7, EPA regulations do not generally
allow applications for renewal of a 301(h)-modified permit to be revised subsequent to a
tentative decision, as set forth in 40 CFR 125.59(d)(5). Furthermore, CCH does not state in its
comments that it is withdrawing its request to operate under any one of six treatment scenarios.
Prior to reviewing CCH’s application, EPA asked CCH to clarify the basis of its proposal. CCH
responded, by letter dated April 15, 2005, with a description of six operating scenarios that they
wanted EPA to consider. Some of the operating scenarios would likely result in effluent of
generally poorer quality than the existing discharge. EPA reviewed the application as clarified in
the April 15, 2005 letter and prepared the TDD on this basis. Notwithstanding CCH’s request to
amend its BOD limit, EPA’s conclusion that the discharge results in exceedances of the water
quality standards for chlordane and dieldrin is based on the data provided in the application,
which reflects “the current discharge,” not an altered discharged based on a relaxation of the
BOD limit. Therefore, no changes to EPA’s analysis on this basis are required.

Comment C23: Existing Priority Pollutant Results: State of Hawaii guidance in HAR 11-54-
4(b)(3) specifies WQS that are to be met for discharges to waters of the State. CCH has
monitored the HWWTP effluent for priority pollutants since 1986. The current NPDES permit
specifies monitoring once per year, using a 24-hour composite sample. These analyses have
included more than 160 target analytes on the EPA priority pollutant list. The available database
of priority pollutant data spans the period from September 1986 to January 2007. A total of 4,483
analytical records are in the effluent database (and a similar number of records exist for the
influent). Annual priority pollutant and pesticide data are available since 2004 on the primary
clarifier effluent at the HWWTP.

The evaluation in this Response and Comments is limited to a 5-year period between February
20, 2002, and January 17, 2007, consistent with the regulatory NPDES permitting cycle.
Constituents detected in effluent over this period were compared with the WQS, using EPA’s
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unrealistically low calculated Average Dilution Coefficient (ADC) of 412 for consumption of
fish containing carcinogens, and an unrealistically low Minimum Dilution Coefficient (MDC) of
118 for consumption of fish containing noncarcinogens, and for protection of marine chronic
aquatic toxicity. For the purposes of this evaluation, a correction was made for a 10-fold error
inherent in the water quality criteria (WQC) reported in HAR 11-54-4(b)(3) for chlordane (as
EPA recognizes, corrected value is 0.00016 micrograms per liter [ug/L]).

Table 11B-1 (a table attached to the commenter’s comments) provides a summary of the detected
concentrations of chlordane and dieldrin that have exceeded WQS-based effluent limits for fish
consumption (sorted by factor of exceedance). The results indicate that, out of 1,090 analytical
records since 2002, fish consumption-based effluent limits were exceeded only 11 times. There
were six detections of dieldrin that exceeded the WQS (by up to 5.3-fold), four detections of
chlordane that exceeded the WQS (by up to 3.2-fold), and a single detection of 4,4’-DDT that
exceeded the WQS (by 59-fold; this is considered an analytical outlier in the database and is not
listed on the table). It should be noted that, when using the most current EPA National
Recommended Water Quality Criteria (which include the most current toxicity factors and
regulatory defaults for fish consumption, etc.), there were only two detections of dieldrin that
exceeded the WQS (by up to 2.5-fold), a single detection of 4,4’-DDT that exceeded the WQS
(by 2.2-fold), and no exceedances of chlordane over the 5-year period.

Response: Despite this comment’s discussion of annual monitoring for priority pollutants, it
was not until December 1, 2003, that the applicant confirmed that an effluent flow meter was
installed in order to meet permit requirements to monitor both influent and effluent flow.
Without this effluent flow meter, the applicant was unable to provide accurate and certified flow-
weighted 24 hour composite effluent sample results. Since the effluent flow meter was installed,
the results of effluent monitoring have led EPA to determine that the water quality standards for
the pesticides chlordane and dieldrin have not been attained.

This comment (second paragraph) refers to an evaluation against a “corrected” version of the
state water quality standard. This is not appropriate. The Hawaii water quality standard for fish
consumption for chlordane is 0.000016 pg/L. It is not appropriate to assess an altered value.
Earlier reviews of the Hawaii water quality standards by HDOH did not determine the chlordane
fish consumption criterion to be incorrect. HDOH reviewed its water quality standards and
presented corrections of inadvertent typographical errors in the State of Hawaii’s Office of
Environmental Quality Control publication The Environmental Notice on November 8, 2000.
The fish consumption value associated with chlordane was not mentioned in this correction. In
2003, a package of amendments to the water quality standards, including the correction of
inadvertent typographical errors, was distributed for public comment. Again, the fish
consumption value associated with chlordane was not mentioned in this 2003 package of draft
amendments, when it was presented to the public. In 2004, HDOH formalized the correction of
the inadvertent typographical errors that were posted for the public’s review in 2003. As part of
a larger package of amendments, the corrections of these typographical errors in the Hawaii
water quality standards were adopted by the State of Hawaii on August 31, 2004, and approved
by EPA on October 28, 2004. The fish consumption value associated with chlordane was not
amended in this 2004 action by the State of Hawaii. Although, in October 2007, HDOH stated
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their intent to amend the fish consumption water quality standard for chlordane, they have not
yet conducted the formal process to amend the Hawaii water quality standards. In accordance
with 40 CFR section 131.20, this process requires the State to present the proposed amendments
and the rational for the amendments, conduct public meetings to explain and discuss the
proposed amendments with the public, receive and respond to public comments on the proposed
amendments, formally adopt the amendments, and then request and receive EPA’s approval for
the amendments. To date, HDOH has not made any formal proposal to change their water
quality standards with respect to chlordane. Until an alternative criterion is approved, 0.000016
Mg/L remains the water quality standard for fish consumption for chlordane and is the
appropriate value for the 301(h) evaluation.

Nevertheless, EPA has examined whether or not the levels of chlordane would exceed 0.00016
Mg/L, the value CCH asserts is the corrected value. Figures 4 in the final decision document
shows that the levels of chlordane in the effluent have exceeded 0.00016 pg/L. (Figure 5 in the
final decision document shows that the levels of dieldrin in the effluent exceed the water quality
criterion.)

Nor is it appropriate to assess concentrations of these pesticides against general EPA criteria
when the State of Hawaii has specifically adopted criteria for these pesticides to ensure the fish
caught by anglers in Hawaii’s waters will be safe to eat.

In sum, it is not valid to assess chlordane concentrations against an unapproved standard, to
assess results against general EPA guidance values when specific state water quality standards
exist, or to assess chlordane and dieldrin results during a period of time when the effluent flow
meter was not present or accurate.

Finally, EPA disagrees with the implication in the comment that there were very few
exceedances of the chlordane and dieldrin standards despite numerous samples. In fact, there
have been very few samples of chlordane and dieldrin since the effluent flow meter was
installed. When the TDD was written, there were only three samples each of chlordane and
dieldrin since the flow meter was installed. In the final decision, EPA had available three
additional samples each of chlordane and dieldrin that were submitted by CCH since the
tentative decision. Please see also response to comment C25.

Comment C24: Chronic Aquatic Marine Life WQS: A comparison of the effluent priority
pollutant data with chronic WQS protective of marine aquatic organisms indicates that, over the
entire course of the analytical record since 1986 (approximately 20 years), there has been only a
single exceedance of WQS, for 4,4’-DDT by only 1.7-fold, in January 2007. It is believed that
this anomalous exceedance is likely a false positive due to the analytical method used, as
discussed in the next subsection. These results provide a strong line of evidence that the effluent
is not interfering with the protection and propagation of a BIP of fish, shellfish, and wildlife,
supporting the conclusions of the WET test evaluation (the CCH WET test evaluation is
provided in Section 11B.11.D) and the many years of marine biological community monitoring
around the outfall.
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Response: As noted in the response to C23, the applicant’s failure to install the required
effluent flow meter prevents a valid analysis of effluent quality with respect to priority pollutants
over most of the past 20 years. Since the effluent flow meter was installed, the results of a total
of six priority pollutant scans have been made available to EPA, three prior to the tentative
decision and three subsequent. EPA agrees that, based on these six samples, the single
exceedance of DDT was the only exceedance of numeric criteria established to protect aquatic
life. In these six samples, DDT was detected only once, and EPA concludes that its occurrence
at elevated levels is likely anomalous, though we disagree that it is likely a false positive due to
the analytical method used. EPA disagrees that the priority pollutant data offset the repeated
failure of the discharge to meet the water quality criterion for whole effluent toxicity. See also
response to comment C25.

The primary basis for EPA’s conclusion that the applicant has failed to demonstrate that a
modified discharge would not interfere with the attainment or maintenance of that water quality
which assures protection of a balanced, indigenous population of shellfish, fish, and wildlife
were the failure to pass WET tests and exceedances of the ammonia nitrogen water quality
standard. See also response to comment C50.

Comment C25: New Information Regarding Analytical Detection of Pesticides with GC/MS:
The compliance limits for pesticides, as outlined in HAR 11-54-4(b)(3), are inherently very low
due to the conservative assumptions used for their derivation. These include assumptions
regarding the extent and rate of bioaccumulation in fish, assumed fish consumption rates that are
three times the national average, assumed daily frequency of fish ingestion, and a target of one in
one million excess cancer risk. It should be noted that these WQS are currently under revision by
HDOH to potentially address outdated assumptions.

Given these conservative assumptions, the WQS for several pesticides are at levels below or very
near the levels of detection using the standard analytical techniques specified in the EPA-
approved 301(h) monitoring program (EPA Method 608) that uses gas chromatography with an
electron capture detector (GC/ECD). Moreover, the matrix characteristics typical of municipal
wastewater (that is, co-occurrence of many interfering constituents such as fats and proteins)
make it difficult for standard analytical methods to provide reliable results for pesticides such as
chlordane, dieldrin, and DDT. To overcome these deficiencies, a GC/MS method (EPA Method
SW8270SIM) was used to provide more sensitivity and, more important, better selectivity of
analytical response for the individual parameters that are of concern to EPA. A white paper
describing the advantages of using GC/MS and the associated quality assurance and quality
control (QA/QC) methods is provided in the Appendix.

To test the benefit of using GC/MS versus the conventional GC/ECD, split samples were
analyzed using each method. A total of 12 split samples were analyzed (six from the HWWTP
and six from the Sand Island WWTP) from April 24 to May 5, 2007. The GC/MS samples were
analyzed by the CH2M HILL Applied Sciences Laboratory (an EPA-certified laboratory), and
the GC/ECD samples were analyzed by CCH using its normal compliance testing analytical



34

protocol. The laboratory analytical reports, and associated QA/QC documentation, are provided
in the Appendix.

Figures 11B-4 and 11B-5 (of the comments) show the comparison of the GC/MS and GC/ECD
results for dieldrin and technical chlordane, respectively. As shown in Figure 11B-4, dieldrin was
not detected using GC/MS at a detection limit of 0.002 pg/L, well below the effluent limit of
0.01 pg/L. However, the corresponding GC/ECD results showed dieldrin detections over an
order of magnitude higher, up to 0.029 pg/L, and well above the effluent limit of 0.01 pg/L. For
chlordane (Figure 11B-5), detected levels using GC/MS were 20 to 70 percent lower than the
levels detected using GC/ECD. However, none of the levels detected during this sampling event
was above the effluent limits. The GC/MS detection limits for both dieldrin and chlordane were
half the values reported for GC/ECD. Although not analyzed by CCH during this study,
preliminary results indicate that DDT was not detected using GC/MS in any of the 12 samples at
a detection limit of 0.002 pg/L, below the effluent limit of 0.0033 ug/L.

These results indicate that a more appropriate conclusion concerning pesticides in the HWWTP
effluent is that there is a considerable likelihood that those constituents noted by EPA as
exceeding WQS are false positives. During this comparative testing series, dieldrin and DDT
appeared to be absent from the effluent, and chlordane was detected at substantially lower levels
using GC/MS. CCH will continue to evaluate the correspondence of results between GC/MS and
GC/ECD to further support a recommendation for the most appropriate analytical protocol for
pesticides in the next NPDES permit.

It is important to note that these results do not question the quality of laboratory performance
conducted by CCH during its compliance monitoring; rather, they reflect only the limitations
inherent within the conventional EPA-approved analytical methods themselves, relative to the
very low compliance limits for the HWWTP.

Response: States have flexibility when adopting criteria for toxic pollutants. This flexibility
allows states to incorporate conservative assumptions when setting criteria. For example, when
developing its numeric standards for toxic pollutants in 1989, the State of Hawaii applied a fish
consumption value of 19.9 grams per day. This rate reflected the higher consumption rate of fish
by Hawaii residents. At that time, EPA assumed a nationwide average daily consumption rate of
6.5 grams per day. However, in 2000, EPA increased this national average daily consumption
rate to 17.5 grams per day but at the same time recognized much higher consumption values for
various populations. Regardless of the basis for Hawaii’s adoption of State criteria for
pesticides, the numeric criteria adopted by the State are the criteria that must be met. See
response to comment C23 for discussion about the formal process for amending State water
quality standards.

In conducting its supplemental analysis of pesticides in Honouliuli effluent, CCH used an
inappropriate test method. As described below, Method 608 and Method 625 are the appropriate
methods for the detection of pesticides in wastewater. Use of an alternate test method must
follow the steps listed in 40 CFR 136.5, which CCH has not done. Following the requirements
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of this regulation would ensure that correct and clearly defined laboratory procedures are applied
and resulting data are presented in a clear manner for review by EPA.

The Honouliuli permit requires the use of EPA Method 608 to detect concentrations of the
pesticides chlordane and dieldrin in the Honouliuli final effluent. This is an EPA-approved test
method procedure listed in Table 1D of 40 CFR 136.3 for detecting pesticides in wastewater and
is the method listed in EPA’s Amended Section 301(h) Technical Support Document (ATSD).
EPA Method 608 (40 CFR 136, App. A, Method 608) includes clean-up procedures to decrease
detection interference from chemicals not targeted for analysis.

The ATSD also lists EPA Method 625 (40 CFR 136, App. A, Method 625) as an approved
method for detecting chlordane and dieldrin. EPA Method 608 detects pesticides by use of the
gas chromatographic (GC) method with electron capture detection (GC/ECD), and EPA Method
625 detects pesticides with the use of a gas chromatographic/mass spectrometry (GC/MS)
method. In its comments on the tentative decision, CCH included a technical memorandum from
CH2M Hill Applied Sciences Laboratory discussing the differences between Method 608 and
625. In this technical memorandum, the writer states the following: “The major drawback of
Method 625, and GC/MS detection, is that the typical reporting limits are much higher than the
typical reporting limits obtained from GC/ECD analysis of organochlorine pesticides.”
Organochlorine pesticides include chlordane and dieldrin. This memorandum goes on to
describe improvements made to Method 625 to decrease the reporting limit. The memorandum
also includes the following statement: “...the modified Method 625 meets the acceptance
criteria for Method 625 and has greater sensitivity and specificity than GC/ECD for the
organochlorine pesticides of concern in the effluent matrix under investigation.”

Despite the discussion presented in CCH’s technical memorandum on the two EPA-approved
methods used to determine pesticide concentrations, CCH disregarded Methods 625 and instead
presented data using a third detection method for chlordane and dieldrin. In its comments on the
tentative decision, CCH provided a comparison of laboratory results determining concentrations
of the organochlorine pesticides chlordane, dieldrin, and DDT in the Honouliuli WWTP and
Sand Island WWTP final effluent using Method 608 and Method SW8270SIM. The SW- prefix
added to Method 8270 indicates it is published by EPA’s Office of Solid Waste. The —SIM
ending added to Method 8270 indicates the use of selected ion monitoring (SIM).

Although both methods utilize GC/MS, Method 8270 is not entirely equivalent to Method 625.
For example, sample preparation and extraction prior to injection into the GC may be different.
Method 8270 cites 5 different preparation methods that may be used. Method 625 utilizes serial
separatory funnel extractions with methylene chloride at a pH greater than 11 and again at a pH
less than 2.

SW8270SIM is not an EPA-approved method for determining concentrations of pesticides in
wastewater, nor is Method 8270 listed in the ATSD as a method suitable for the detection of
pesticide concentrations in 301(h) monitoring programs. Furthermore, the procedure for Method
8270 states the following:
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"In most cases, this method is not appropriate for the quantification of
multicomponent analytes, e.g., Aroclors, Toxaphene, Chlordane, etc., because of
limited sensitivity for those analytes. When these analytes have been identified
by another technique, Method 8270 may be appropriate for confirmation of the
identification of these analytes when concentration in the extract permits."

The procedure for Method 8270 also includes the following statement:

“The use of SIM is acceptable for applications requiring quantitation limits below
the normal range of electron impact mass spectrometry. However, SIM may
provide a lesser degree of confidence in the compound identification, since less
mass spectral information is available.”

Therefore, Method 8270 is not an appropriate alternative to Method 608 for the analysis of
pesticides, especially chlordane, for wastewater monitoring in the NPDES program.

In addition to the use of a method that was inappropriate, the supplemental analyses conducted
by CCH were deficient or misleading for several reasons.

CCH did not provide sufficient information for EPA to confirm that the tests they conducted
using Method 608 and Method SW8270SIM were truly based on split samples. In its comments
on the tentative decision, CCH asserted that split samples were analyzed using each method (608
and SW8270S1M), where CH2MHill performed the analysis via Method SW8270SIM, and CCH
performed the analysis via Method 608. However, only the CH2M Hill laboratory reports were
provided, and the dates of the samples do not correlate with the CCH's monitoring data. Thus, if
split samples were analyzed by both methods, EPA was not provided with the CCH (Method
608) data for those samples. Furthermore, the technical memorandum presented in an appendix
to CCH’s comments suggests that analysis of the Honouliuli effluent was conducted using
Method 625, but these data were not presented in CCH’s comments on the Honouliuli tentative
decision.

CCH did not report the appropriate detection limits for its supplemental analyses using method
608. The minimum level (ML) is the level at which the entire analytical system gives a
recognizable reading and acceptable calibration points. The method detection limit (MDL) is the
minimum concentration of a substance that can be measured and reported with 99-percent
confidence. Quantitation in the range between the MDL and the ML is not as precise or accurate
as it is in the range above the ML. In their comments, CCH did not provide the data sheets from
the CCH laboratory analysis conducted from April 24, 2007, through May 4, 2007, using Method
608 to determine chlordane and dieldrin concentrations. Without these data, EPA cannot fully
assess the data presented in CCH’s comments.

The samples analyzed by CCH were not equivalent to the samples collected as required by the
Honouliuli permit. The six samples collected by CCH from April 4, 2007, through May 4, 2007,
were grab samples (i.e. a sample from one point in time). The Honouliuli permit requires
composite samples for the analysis of pesticides. Collection of a composite sample over a 24-
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hour period ensures that fluctuating levels of pollutants are captured. A grab sample only
captures the pollutants discharged at the moment the sample is collected.

In its comments on the tentative decision, CCH describes CH2MHill’s laboratory as EPA-
certified. However, EPA only certifies laboratories for drinking water analysis. EPA does not
certify laboratories for the analysis of pesticides in wastewater. Consequently, this sentence
about the Applied Sciences Lab certification is misleading.

Based on CCH's use of an unapproved and inappropriate test method and the additional
deficiencies described above, EPA disagrees with CCH's conclusion that there is a considerable
likelihood that those constituents noted by EPA in the tentative decision as exceeding water
quality standards are false positives. Rather, EPA concludes that the additional laboratory data
submitted by CCH in its comments do not provide sufficient reason to disregard the existing
laboratory data reviewed by EPA in the tentative decision.

Although the supplemental pesticide analysis conducted by CCH using Method SW8270SIM are
of questionable reliability, CCH has submitted, since preparation of the tentative decision, the
results of additional priority pollutant scans using Method 608. EPA has reviewed these data and
reassessed its conclusions as to whether the proposed discharge would meet water quality
standards for pesticides. In the tentative decision, EPA concluded that the reported
concentrations of chlordane and dieldrin exceeded the water quality criteria protective of human
consumption of fish. CCH collected and analyzed three scans of priority toxic pollutants and
pesticides in the Honouliuli effluent, since the last data set (January 2005) that was reviewed for
the tentative decision. The three samples were collected in July 2006, January 2007, and July
2008.

Chlordane

The results of three effluent samples analyzed for chlordane were reviewed in the tentative
decision. As described on page 55 of the tentative decision, data collected prior to December 1,
2003, were not included in EPA's review, because CCH had not installed an effluent flow meter.
Without an effluent flow meter, accurate flow readings were not available for determining flow
weighted 24-hour composite samples, as required by the permit. Of the three samples reviewed,
two had concentrations of chlordane (0.00017 pg/L and 0.00024 pg/L) that exceeded the water
quality criterion of 0.000016 pg/L, after accounting for average initial dilution (412:1).

Chlordane was detected in all three additional samples that are now available. The effluent
concentration of chlordane was 0.045 pg/L in the 2006 sample, 0.125 pg/L in the 2007 sample,
and 0.043 pg/L in the 2008 sample. When the average initial dilution value (long-term effective
dilution value) of 412:1 is applied to these three sample results, the concentration of chlordane in
the receiving water at the ZID is calculated to be 0.00011 pg/L in 2006, 0.00030 pg/L in 2007,
and 0.00010 pg/L in 2008. Accordingly, all three of these samples exceeded the water quality
criterion for chlordane.



38

In total, of the six effluent samples now available using Method 608 since the effluent flow
meter was installed, five of the samples exceed the water quality criterion, when accounting for
average initial dilution. EPA is, therefore, retaining its conclusion that the proposed discharge
will not attain the water quality criterion for chlordane protective of human consumption of fish.

Dieldrin

The results of three effluent samples analyzed for dieldrin were reviewed in the tentative
decision. The reported concentrations of dieldrin in the effluent are 0.013, 0.035, and 0.055
pg/L. After the average dilution value of 412:1 is applied to the effluent results, dieldrin
concentrations in the receiving water at the ZID were calculated to be 0.000032, 0.000085, and
0.00013 pg/L, all of which exceed the water quality criterion of 0.000025 ug/L.

Dieldrin was detected in all three of the additional samples. The effluent concentration of
dieldrin was 0.017 pg/L in the 2006 sample, 0.016 pg/L in the 2007 sample, and 0.010 pg/L in
the 2008 sample. When the average initial dilution value (long-term effective dilution value) of
412:1 is applied to these three sample results, the concentration of dieldrin in the receiving water
at the ZID is calculated to be 0.000041 pg/L in 2006, 0.000039 pg/L in 2007, and 0.000024 ug/L
in 2008. Two of the three samples exceed the water quality criterion for chlordane.

In total, of the six effluent samples now available using Method 608 since the effluent flow
meter was installed, five of the samples exceed the water quality criterion, when accounting for
average initial dilution. EPA is, therefore, retaining its conclusion that the proposed discharge
will not attain the water quality criterion for dieldrin protective of human consumption of fish.

DDT

DDT was not detected in any of the three samples reviewed in the tentative decision, but it was
detected in one of the three additional samples that are now available at levels that exceed water
quality criteria established to protect human health and aquatic life. Specifically, DDT was
detected in the effluent sample collected in 2007, at a concentration of 0.196 pg/L in the 2007
sample. When the average initial dilution value (long-term effective dilution value) of 412:1 is
applied to this sample result, the concentration of DDT in the receiving water at the ZID is
calculated to be 0.00048 pg/L. This exceeds the water quality criterion for DDT for protection
of human health via consumption of fish of 0.000008 pg/L. When the critical initial dilution
value of 118:1 is applied to the detected effluent concentration of DDT, the concentration of
DDT in the receiving water at the ZID is calculated to be 0.0016 pg/L. This exceeds the chronic
criterion for DDT in salt water of 0.001 pg/L.

In comment C24, CCH states that the detection of DDT in 2007 is an anomalous exceedance and
likely a false positive due to the analytical method used.

EPA agrees that the detection of DDT in 2007 appears to be an anomalous occurrence, but EPA
disagrees that it is likely a false positive due to the analytical method used. EPA continues to
support the use of Method 608 and considers the method, if properly implemented, to be reliable.
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EPA thinks it is more likely that there was a spike of DDT in the Honouliuli wastewater. This
could be due to a resident dumping old pesticide down the drain into the sewer system. As DDT
was only detected in one of six samples, EPA concludes that the proposed discharge will likely
attain the water quality criteria for DDT.

Comment C26: Conclusions of WQS: The analytical methods for pesticides specified by EPA
in the HWWTP permit led to the reporting of probable false positives. This, in turn, has led EPA
to reach a mistaken conclusion concerning the potential for adverse effects of pesticides on
human health and maintenance of a BIP beyond the ZID boundary. It is noted that EPA has
reached this conclusion in contradiction to years of evidence from the marine monitoring
program that indicates that the pesticides of concern are not bioaccumulating in the target species
that are specified in the permit. Therefore, alleged priority pollutant exceedances do not provide
a justification for denial of CCH’s waiver application and, in light of this information, EPA’s
tentative conclusion should be reconsidered.

Response: As noted in the response to comment C25, EPA does not agree that the analytical
methods specified in the permit resulted in false positives (see response to comment C25).

EPA continues to find that the Honouliuli discharge contains concentrations of chlordane and
dieldrin that exceed water quality standards that were established to protect human health from
ingestion of carcinogens through fish consumption. These water quality standards are
established at levels intended to prevent severe environmental impacts, such as the
bioaccumulation of toxic chemicals in wildlife. The fact that no actual bioaccumulation of these
substances has been observed is not conclusive. One cannot conclude that water quality
standards have not been exceeded just because the adverse effects of bioaccumulation have not
yet been observed.

Additionally, the findings of elevated levels of pesticides did not lead to EPA’s conclusion that
the discharge fails to demonstrate that a modified discharge would not interfere with the
attainment or maintenance of that water quality which assures protection of a balanced,
indigenous population of shellfish, fish, and wildlife. This conclusion was based on the
discharge’s failure to pass WET tests and exceedances of the ammonia nitrogen water quality
standard. See also response to comment C50.

Whole effluent toxicity (WET)

Comment C27: The EPA protocol for the Hawaiian sea urchin method is still in draft form and
has not been finalized; therefore, Tripneustes gratilla is not on EPA’s current approved species
list (72 Fed. Reg. 11200-11249, March 12, 2007).

Response: The commenter is correct that the T. gratilla method has not been listed in 40 CFR
part 136; however, this does not mean that the results of monitoring conducted using the method
are inappropriate for use in assessing attainment of water quality standards.
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The use of T. gratilla is consistent with EPA policy and Hawaii’s water quality standards. Since
first promulgating acute and chronic whole effluent toxicity (WET) methods in 1995, EPA has
continued to recommend that NPDES permitting authorities implement chronic WET tests in
permits for facilities that discharge into the Pacific Ocean based on test methods and species in
Short-Term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to
West Coast Marine and Estuarine Organisms (USEPA, 1995; “West Coast manual’’) and/or
based on other alternative guidance as directed by state permitting authorities. Consistent with
this recommendation, HAR 11-54-4(b)(2)(B) specifies that all state waters shall also be free from
chronic toxicity as measured using the toxicity tests listed in HAR 11-54-10, or other methods
specified by the director. This practice corresponds with EPA’s 2002 Final WET Rule (USEPA,
2002b). In the preamble to this rulemaking, EPA states:

Because test procedures for measuring toxicity to estuarine and marine organisms
of the Pacific Ocean are not listed at 40 CFR part 136, permit writers may include
(under 40 CFR 122.41(j)(4) and 122.44(i)(1)(iv)) requirements for the use of test
procedures that are not approved at part 136, such as the Holmesimysis costata
Acute Test and other West Coast WET methods (USEPA, 1995b) on a permit-by-
permit basis.

Regulations for publicly owned treatment works at 40 CFR 122.21(j)(5)(viii) clarify that West
Coast facilities, including those in Hawaii, are exempted from 40 CFR part 136 chronic test
methods and species and must use alternative guidance as directed by the permitting authority.
Consistent with these regulations, HDOH has been incorporating sea urchin testing in permits for
many years. In this case, HDOH and EPA jointly issued the permit for Honouliuli, which
specifies use of Hawaiian sea urchin species.

Comment C28: EPA’s own WET test guidance suggests that development of WET tests for
indigenous species be avoided.

Response: EPA’s 2002 Final WET Rule (USEPA, 2002b), which establishes standard test
methods and species for discharges to marine waters of the East Coast, specifically allows the
use of test methods on a permit-by-permit basis for marine and estuarine discharges to the
Pacific Ocean (67 Fed. Reg. 69955). The primary reason for this provision was to allow species
indigenous to the Pacific Ocean, rather than the Atlantic Ocean, to be used for toxicity testing for
discharges to estuarine and marine waters of the Pacific Ocean.

HAR 11-54-4(b)(2)(B) specifies that all state waters shall also be free from chronic toxicity as
measured using the toxicity tests listed in HAR 11-54-10, or other methods specified by the
director. Accordingly, HDOH routinely issues NPDES permits that require the use of toxicity
tests using the T. gratilla test method for discharges to marine waters. These include permits for
other CCH facilities, such as the Kailua and Waianae WWTPs. For estuarine and marine waters
of Hawaii and other Pacific islands, EPA supports the use of T. gratilla.
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Furthermore, the State of Hawaii has strict regulations regarding the import of non-native
species. EPA’s document Short-term Methods for Estimating the Chronic Toxicity for Effluents
and Receiving Waters to Marine and Estuarine Organisms (USEPA, 2002a), while discouraging
use of indigenous species in general, allows their use under certain circumstances. Section 6.1.4
(USEPA, 2002a) states the following:

Some states have developed culturing and testing methods for indigenous species
that may be as sensitive or more sensitive, than the species recommended in
Subsection 6.1.3. However, USEPA allows the use of indigenous species only
where state regulations require their use or prohibit importation of the species in
Subsection 6.1.3.

Hawaii’s strict regulation of import of non-native species is one of the reasons HDOH began
development of a toxicity test method using a test organism that is already present in Hawaii.
EPA supports use of this method and considers it consistent with the EPA guidance.

Comment C29: A WET evaluation is intended, in part, to be one means for measuring
compliance with HAR 11-54-4(a)(4). The HWWTP NPDES permit specifies an effluent
limitation for WET of 159.7 TU, equating to an effluent concentration of 0.63 percent. The EPA
tentative decision calculated that the minimum dilution for the proposed HWWTP discharge is
118:1. EPA based its evaluation of WET results on the assumption that the measured no
observed effect concentration (NOEC) must be at or greater than 0.847 percent of effluent
concentration to meet the current water quality standards at HAR 11-54-4(b)(4)(A). EPA’s
calculations are unjustified and overly conservative. Greater dilutions are more appropriate to
reflect the actual conditions experienced in the vicinity of the HWWTP outfall.

Response: The issue in a section 301(h) analysis is not compliance with previous permit limits,
but whether the discharge meets water quality standards, as required by 40 CFR 125.62. EPA
assessed attainment of the water quality standard for WET using the appropriate initial dilution.
In accordance with Hawaii’s water quality standards, EPA applied the critical (i.e., minimum)
initial dilution value when assessing WET test data from the Honouliuli WWTP for 301(h)
purposes. HAR 11-54-4(b)(4)(A) specifically requires that the NOEC, expressed as percent
effluent, of continuous discharges through submerged outfalls shall not be less than 100 divided
by the minimum dilution. (For an explanation of the term NOEC, please see response to
comment C30). EPA calculated that the minimum dilution for the proposed Honouliuli
discharge is 118:1. Accordingly, the measured NOEC must be at or greater than 0.847 percent
effluent (i.e., NOEC = 100/TUé.or, in this case 100/118 = 0.847 percent effluent) to meet the
water quality standard at HAR 11-54-4(b)(4)(A). As discussed earlier in the response to CCH’s
comments on initial dilution calculations, EPA calculated the minimum dilution (118:1)
according to the guidance presented in the ATSD. Please see responses to comments C10-12
and discussion of initial dilution under “Physical Characteristics of the Discharge” in the
decision document.
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Comment C30:

a. The HWWTP NPDES permit does not specifically dictate a hypothesis testing approach. [Our
comments] provide an alternative statistical evaluation of the urchin WET test results from 2002
to 2007 using an EPA-recommended approach, giving a more reliable indication of whole
effluent toxicity. It should be noted that these are simply WET test data evaluation alternatives;
they are not WET test protocol alterations.

b. The WET test results used in the EPA evaluation in the TD apply the hypothesis-testing
method that establishes a NOEC that is based on the statistical differences in variances between
control and test populations of the organisms tested. As such, the selected NOEC is always one
of the dilutions selected for testing.

One shortcoming of this approach is that the actual toxic threshold could be much higher than the
statistically identified NOEC. As noted in the TSD, the point estimate method (that is, 25
percent inhibition concentration, or 1C25) is superior to hypothesis testing in that it makes use of
the entire range of the WET test data to estimate (through interpolation using a continuous dose
response model) a biological response endpoint. Unlike hypothesis testing, the IC25 point
estimation method allows interpolation between test concentrations, and is more statistically
robust.

c. Inits TSD, EPA compared results from hypothesis testing and point estimate endpoints such
as the 1C25 and concluded the following:

“Comparisons of both types of data indicate that a NOEC derived using the 1C25
is the approximate analogue of a NOEC derived using hypothesis testing. For the
above reasons, if possible, the 1C25 is the preferred statistical method for
determining the NOEC.” (emphasis added)

d. It should be noted that EPA Region 2 currently uses the IC25 as the measure of compliance
with NPDES permit toxicity requirements for sea urchin tests in that region.

e. The previous citations [the commenter quotes or refers to various EPA guidance documents]
provide the regulatory underpinning for the use of 1C25 as the most appropriate basis for
determining whether past WET results at HWWTP meet the permit limit of 159.7 TU. or EPA’s
calculated value of 118 TU. in its TD.

f. Using the point estimate method, only 10 of the 164 tests (6.1 percent) conducted over the
period of January 6, 2002, through April 11, 2007, had an 1C25 TU, exceeding the permit limit
of 159.7 TU,, and only 18 of the 164 tests (11.0 percent) had an IC25 TU, exceeding 118 TU..

Response: EPA is grouping the various comments in comment C30 into a single comment,
because of the complex terminology associated with WET testing. However, the main points in
each section (a through f) have been responded to by section.
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a. The hypothesis testing method used in the CCH permit and EPA’s 301(h) evaluation, and the
point estimate method suggested by CCH in this comment, are alternative statistical methods to
evaluate the biological results of toxicity tests. Both are based on the same method for
conducting the tests and measuring the biological results. As explained below, the use of the
alternative statistical method suggested by the commenter, is not appropriate, given Hawaii’s
water quality standards.

The purpose of whole effluent toxicity testing is to determine whether or not an effluent sample
is toxic. Inthe T. gratilla method, toxicity is determined by observing whether or not exposing
T. gratilla sperm to the effluent prior to contact with T. gratilla eggs results in a statistically
significant reduction in fertilization.

In the type of experimental design used for toxicity testing, results are measured in multiple
experimental units using various treatments and a control. When conducting toxicity testing
using T. gratilla, the “treatments” are different dilutions of the effluent sample being tested, and
the control is 100% dilution water. The different dilutions are known as the dilution series.
When the amount of dilution equals the amount set by the permit limit, the resulting
concentration is known as the instream waste concentration. In toxicity tests, the experimental
units are typically called test chambers. Multiple test chambers, called replicates, are used for
each treatment and the control to increase test precision. For example, an experimental design
using 10 replicates of 5 treatments and a control would use a total of 60 test chambers. The
laboratory conducting the testing records the biological responses in each test chamber and then
interprets these biological responses using statistics to determine the toxicity of the effluent
sample.

When testing the effluent from the Honouliuli WWTP using the T. gratilla method, the CCH
laboratory measures fertilization success in 6 to 8 replicates of 5 treatments (0.16% effluent,
0.32%, 0.63%, 1.26%, and 2.52%) and a control. These treatments equate to TU, values of 625,
312.5,158.7, 79.4 and 39.7 TU.. The toxicity testing was done as required by the existing
permit, which contains a limit of 159.7 TU, (based on EPA’s estimate of minimum initial
dilution at the time the permit was issued). In accordance with EPA’s guidance, the dilution
series applied by the CCH laboratory when testing the Honouliuli effluent includes the instream
waste concentration and brackets the remaining concentrations around the instream waste
concentration.

This comment points out that the permit does not explicitly specify that hypothesis testing be
used to interpret the results of the toxicity testing, and states that use of an alternative statistical
method would not be a change to the test method. The comment goes on to suggest point
estimation as an appropriate alternative to hypothesis testing.

Generally, there are two statistical approaches that can be used to interpret the biological results
of toxicity tests. The method used to date, including by EPA, to evaluate the WET data for
Honouliuli WWTP is called hypothesis testing. The method now suggested by CCH is called
point estimation.
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In hypothesis testing, the results for each treatment are compared to the results for the control
using a statistical test to determine if the difference is statistically significant (i.e., the hypothesis
is that there is no statistically significant difference between the treatment and the control). Of
the treatments, the one that contains the highest percentage of effluent without causing any
adverse effects is the no observed effect concentration or NOEC. The treatment with the lowest
percentage of effluent that causes adverse effects is the lowest observed effect concentration or
LOEC. The NOEC and LOEC are expressed in terms of percent effluent. For example, if the
treatment that contains the highest percentage of effluent without causing any adverse effects (as
defined by statistically significant differences from the control) is the treatment that contains
0.63% effluent, then the NOEC is 0.63% effluent.

As discussed in the TDD, TUé. is a statistical construct defined as the reciprocal of the statistical
endpoint of the test multiplied by 100, in this case a NOEC. Thus, if the NOEC for a given test
is based on a treatment that contains a lower percentage of effluent than the instream waste
concentration, then the equivalent TU. will exceed the permit limit. For example, in the case of
Honouliuli, the permit limit is 159.7 TU,, which means the instream waste concentration is
1/159.7 or 0.63% effluent. If the NOEC for a given test is 0.32 % effluent, then the TU. is
1/0.0032 or 312.5 and the permit limit is exceeded. In reviewing CCH’s application for a 301(h)
variance, EPA has not assessed compliance with the permit. Rather, EPA has assessed
attainment of the water quality standards, which equates to 118 TU, after allowance for
minimum initial dilution. In the Honouliuli tentative decision (Table 19), EPA reported WET
tests as both a TU; and a NOEC, because the water quality standard is described as a NOEC
while the State of Hawaii routinely writes permits in terms of TU,. (Table 19 is retained without
change in the final decision document, and is discussed further in section (b) of this response.)

There are several statistical endpoints that can be calculated using point estimation techniques.
The endpoint suggested by CCH is the 25% inhibition concentration, or IC25. In this case of
toxicity testing using T. gratilla, the “concentration” is measured as percent effluent and the
IC25 is the percentage of effluent that would cause a 25% reduction in fertilization success. In
this approach, the results of the various treatments are plotted on a graph and connected by a line
(statistically, if not on paper). Then, one of several statistical techniques (e.g., interpolation) is
used to estimate the point on the line (i.e., percent effluent) at which a 25% inhibition would
occur.

EPA disagrees that point estimation is an appropriate alternative to hypothesis testing in this
situation. In reviewing the application for a 301(h) variance, EPA is specifically assessing
attainment of the water quality standard, not compliance with the permit (although the permit
limit is based on the water quality standard, as it was interpreted when the permit was written).
Therefore, the appropriate method for calculating toxicity is the method dictated by Hawaii’s
water quality standards.

As discussed in EPA’s tentative and final decision documents, Hawaii has at least two water
quality standards related to toxicity. HAR 11-54-4(a)(4) contains the general requirement that all
waters shall be free of toxic substances at levels or in combinations sufficient to be toxic or
harmful to human, animal, plant, or aquatic life, or in amounts sufficient to interfere with any
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beneficial use of the water. In addition, Hawaii water quality standards include a specific
requirement for submerged outfalls, such as that at Honouliuli. For continuous discharges
through submerged outfalls, HAR 11-54-4(b)(4)(A) requires the NOEC, in units of percent
effluent, to not be less than 100 divided by the minimum dilution. Hawaii’s standards dictate
that hypothesis testing be used, because the standard is written in terms of the NOEC and the
NOEC is calculated using hypothesis testing. In other words, Hawaii’s standards dictate that
there be no effects (as defined by statistically significant differences from the control), not that a
2