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DEPARTMENT OF THE INTERIOR

Fish and Wddllfe Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposal To Determine
Lesquerella congesta and Physarla
obcordata To Be Threatened Species

AGENCY: Fish andWildlife Service,
Interior.
ACTION: Proposedrule.

SUMMARY: The Serviceproposesto
determinetwo plants,Lesquerella
congesta(DudelyBluffs bladderprod
andPhysoriaobcordata(Dudley Bluffs
twinpod), both membersof themustard
family fromRio Blanco County,
Colorado,to be threatenedspecies
undertheEndangeredSpeciesAct of
1973,asamended(Act). Both species
grow on oil shaleoutcropsthatare
primarily overarangeof approximately
15 milesalongtwo adjacentdrainages,
PiceanceandYellow Creeks,in
PiceanceBasin.The twinpod also occurs
on two localitieson CalamityRidge 12
miles to thewestof thesetwo drainages.
Theyareknownfrom five populations
each,two of whichoccurtogether.Most
of thesesitesareon public land
administeredby theBureauof Land
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Management,with portionsof three
twiripod sitesalongPiceanceCreekand
CalamityRidgeon privateandoneone
bladderpodsitealongYellow Creekon
ColoradoDivision of Wildlife land.No
Federalm~Statelawsprotectthetwo
specieson thesesites~Within theoil
shalerich PiceanceBasin,the Dudley
Bluffs bladderpodarid twmpodoccurin
themultimineraloil shalezone,anarea
containingrich depositsof oil shalein
themahoganyzoneandsodium
minerals,nahcolite(sodium
bicarbonate)anddawsonite(apotential
sourceof alumina)in thesalinezone.If
projectdesignsfor developmentof these
depositsdo notincludeplanningfor
conservationof thesetwamustards,
whichonly occurhere,bothspecies
couldbesignificantly impacted.This
proposal,if madefinal,would
implementFederalprotectionprovided
by the Act for Lesquerellacorzgestczand
Phvsariaobcordota.TheServiceseeks
dataandcommentsfrom thepublic on
this proposal.
DATES: Commentsfrom all interested
partiesmustbereceivedby March27,
1989. Publichearingrequestsmustbe
receivedby March 10, 1989.
ADDRESSES: Commentsandmaterials
c’incerningthis proposalshould be sent
to the StateSupervisor,IfS. Fishand
Wildlife Service,Fish andWildlife
Enhancement,529—25 ‘/z Road,Suite
B113.GrandJunctionColorado81505.
(‘omnientsandmaterialsreceivedwill
be available for public inspection,by
appuintment,duting normalbusiness
hoursat theaboveaddress.
FOR FURTHER INFORMATtON CONTACT:
JohnAndersonat theGrandJunction
addressabove(303/243—2778orFTS
322-0351).
SUPPLEMENTARY INFORMATION:

Background
Two newspeciesof wild mustards,

L’squerellacongesta(Dudley Bluffs
bladderpod)andPhysariaobco.rdata
(DudleyBluffs twinpod).were
discoveredin 1982 duringafloristic
inventoryof thePiceanceBasin
conductedby the ColoradoNatural
HeritageInventoryfor the Bureauof
LandManagement(Bureau;TheNature
Conservancy1982, ColoradoNatural
AreasProgram1987). Theywere
sobsequentlydescribedby Dr. Reed
Rollins, an experton themustardfamily,
who visited PiceanceBasinand
obser~edthem at DudleyBluffs in 1983
(Rollins 1983,Rollins 1984).Thesetwo
herbaceousperennialsaretherarestof
severaloil shaleplant speciesin the
PiceanceBasin.

L. congestais anextremelysmall
cushionplanonly 1—3 centimeters(0.4—

1.2 inches)indiameterwith fruiting
stemsup to 1.5 centimeters((LB inches)
tall. Thecushiongrowthhabitis an
adaptationto erosivebadlandsoils
whichhasindependentlyevolvedin
severalunre.latedtaxain this area.It
hassmall linear,entire,silveryleaves~8—
13millimeters (O.3—.5 inches)long; bright
yellow flowers~androunded.pubescent
fruits, 2.5-3.5millimeters(0.10-0i4
inches)wide.P. obcordatais 12—18
centimeters(4.8—7.2inches)tall with
oblanceolate,entire leaves1.0—1.5
centimeters(0.4—0.6inches)wide and
4.0—8.Ucentimeters(1.&-3.8 inches)long,
with asilvery sheendueto adense
coveringof overlapping,dish-shaped
trichomes.It hasyellow flowers, 7—9
millimeters(0.3—0.4inche.~)long, and
slightly inflated,heart-shaped
(obcordata)fruits.

Thesetwo raremustardsgrow on
steep,barrenoutcropsderivedfrom a
mixtureof calcareoussandstoneand
shalestratawhichareexposedalong
drainagesthrougherosionfrom
downcutting-of streamsin the Piceance
Basin.Thesurroundinghills andmesas
whichsupportpinyon-juniper
woodlandsalsocontainscattered
outcropsof habitattht supportL.
congesta.Thesestrataarederivedfrom
theEoceneGreenRiverandUnita
Formations(CashionandDonnell 1974).
Therich oil shalebearingGreenRiver
Formationformedasalacustrine
depositin Lake Uinta, formingfine
texturedshale.Later,LakeUintafilled
with sandandsilt depositswhichare
thecoarsergrainedUintaFormation.At
the interfaceof thesetwo formations,
thelakebedGreenRiverFormation
shaleintertongueswith thedeltaicand
fluvial sandstonesandsiltstonesof the
UintaFormation.For instance,at the
type locality of the two species,the
hillside with thebladderpodand
twinpod is formedby strataof theUinta
Formationon the top andthebasewith
theThirteenMile CreekTongueof the
GreenRiverFormationon theslope
(wheremostof the mustardsgrow at
this site). Along Yellow Creek,the
Dudley Bluffs bladderpodandtwinpod
grow primarily on outcropsof theUinta
Formation,whereasat CalamityRidge
the twinpodgrowson outcropsof the
ParachuteCreekMemberof the Green
RiverFormation.Elevationalrangesfor
thesespeciesare1860—2010meters
(6140—6644feet) for L congestaand
1806—2255meters(5960—7440feet) for P.
obcordata.

In 1986theColoradoNationalAreas
Programconductedfield work on P.
obcordatato determineits rarity and
range(ColoradoNaturalAreasProgram
1987).Sitesof L. congestawere
delineatedat thesametime. During this

survey,populationsof bothspecieswere
foundfor tl~first time alongYellow
Creek,thenextdrainagewest of
PiceanceCreekandabout5 miles away.
Thelargestknownpopulationsof both
species,approximately10,000
individualseach,werediscovered
growingtogetherat the junction of
PiceanceCreekandRyanGulch, 2miles
north of DudleyBluffs. Alsomapped
werethepreviouslydiscoveredsitesof
P. obcordata at CalamityRidge, the
westernboundaryof thePiceanceBasin
andapproximately15 mileswestof
PiceanceCreek.Thesesitesdiffer from
thosealongPiceanceandYellow Creeks
by occurringalongridgesat theheadsof
two drainagesandon a different
stratum.NoL. congestowasfound at
Calamity Ridge.All majordrainagesin
thePiceanceBasinweresurveyed,and
thesetwo specieswerefoundonly along
PiceanceandYellow Creeksand the
twinpod at CalamityRidge.

L. congestahasfive populationson
approximately50 total acresovera
rangeof 10 miles.P. obcordata,which
occurson outcropsfartherupstreamon
PiceanceCreekanddownstreamon
Yellow Creek,hasarangeof 15 miles,
plus the two populationson Calamity
Ridge,with a total of five populationson
approximately250acres.However, the
Dudley Bluffs andRyanGulch sites,
which areonly 2 miles apart,containa
majority of both species.

TheDudleyBluffs bladderpodand
twinpodoccurmostlyon land
administeredby theBureau,with the
exceptionof portionsof the Dudley
Bluffs siteon privatelandandaportion
of theYellow Creeksiteson Colorado
Division of Wildlife land.TheBureau
hasdesignatedtheFederalportionsof
theDudleyBluffs siteandoneof the
CalamityRidgesites asAreasof Critical
EnvironmentalConcern(Bureauof Land
Management1987a).

L. congestaandP. obcordatagrow
eitheron outcropsof theO~ishale
bearingGreenRiverFormationor the
overlyingUintaFormation,whichis
consideredoverburdento theoil shale.
Exceptfor the CalamityRidge sites,all
the occurrencesarewithin the
multimineraloil shalearea.This areaat
thecenterof the PiceonceBasin
containsthick, rich sectionsof oil shale
in the mahoganyzone(andthick
overburdenof theUintaFormation)and
also.in the underlyingsalinezone,the
sodiummineralsnahcolite(sodium
bicarbonate)anddawsonite(apotential
soureeof alumina).L. congestaandP.
ohcurdataarevulnerableto impacts
resultingfrom the developmentand
extractionof theseoil shaleminerals
andassociatedactivities.
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Federalactioninvolving thesespecies
beganon September27, 1985,whenthe
Servicepublishedanoticeof reviewin
the FederalRegister(45FR 39526)
coveringplantsbeingconsideredfor
classificationasendangeredor
threatened.L. congestaandP.
obcordatawereincludedin this notice
ascategory2 species.Unfortunately,L
congestawaserroneouslylistedasL.
condensata,a commonspecies.
Category2 comprisestaxafor which
informationnow in possessionof the
Serviceindicatesthatproposingto list
themasendangeredorthreatened
speciesis possibly appropriate,but for
whichsubstantialdataonbiological
vulnerabilityandthreatsarenot
currentlyknownor on file. Thepresent
proposalis basedon morecurrent
biological datafromthe Colorado
NaturalAreasProgram(1987).

Section4(b)(3)(B)of theEndangered
SpeciesAct (Act), asamendedin 1982,
requirestheSecretaryof theInterior to
makefindings on certainpetitions
within 1 yearof theirreceipt.All taxa
containedin the 1985notice, includingL.
congestaandP. obcordata,were treated
asbeingpetitionedon October11, 1985.
In October1988, October1987, and
October1988, the Servicemadethe 12-
month finding that thepetition to list L.
congestaandP. obcordatawas
warranted,but precludedby other
listing actionsof higherpriority. The
presentproposalconstitutesthefinal 1-
yearfinding requirementof section
4(b)(3)(B) of theAct for this species.

Summaryof FactorsAffecting the
Species

Section4(a)(1)of theEndangered
SpeciesAct (16U.S.C.1531et seq.)and
regulations(50 CFR Part424)
promulgatedto implementthelisting
provisionsof theActsetforth the
proceduresfor addingspeciesto the
Federallists.A speciesmay be
determinedto beanendangeredor
threatenedspeciesdueto oneor moreof
the five factorsdescribedin section
4(a)(1).Thesefactorsandtheir
applicationto Lesquerellacongesta
Rollins (DudleyBluffs bladderpod)and
PhysariaobcordataRollins (Dudley
Bluffs twinpod) areasfollows:

A. Thepresentor threatened
destruction,modification,or curtailment
of its habitator range. Portionsof the
multimineraloil shalearea,including
Dudley Bluffs,RyanGulch,andYellow
Creek,overlayoil shaledepositsthat
arepotentiallyrecoverableby open-pit
mining (Bureauof LandManagement
1984).Therestof theareais suitablefor
undergroundmining of oil shale.A pilot
projectfor anahcolitesolutionmine has
beenconstructedon BarD Mesa

betweenPiceanceCreek,Yellow Creek,
andRyanGulch,anda120,000tonsper
yearcommercialmine, including
evaporationpoundsanda pipeline,has
beenproposedwhich would cover254
acres(Bureauof LandManagement
1986;Bureauof LandManagement
1987b).Currently,the Bureauis
reservingthe multimineralareafrom
commercialleasinguntil improved
multimineralrecoverytechnologyis
developed.However,leasesfor
noncommercialresearchtractsnot
exceeding2,000acreswill still be
considered(Bureauof Land
Management1986;Bureauof Land
Management1987a).Becauseof the
massivescaleof potentialdevelopment
in the limited areain whichL congesta
andP. obcordataoccur,a significant
portionof thehabitatof thesetwo wild
mustardswould bedestroyedand/or
modified andtheir rangepossibly
curtailedif developmentoccurs.Up to
100and 72 percentof theacreageson
whichL congestaandP. obcordata
occur,respectively,could bedeveloped.
Thereis alreadya designatedlinear
utility corridor for pipelines,
transmissionlines, androadsalong
RyanGulch(BureauofLand
Management1987a),andpotential
corridorsexist alongDudleyGulch.
PiceanceCreek,andYellow Creek
(Bureauof Land Management1984). One
of theCalamityRidgesiteshasbeen
bisectedby aroad(ColoradoNatural
AreasProgram1987).

B. Overutilizationfor commercial,
recreational,scientific,or educational
purposes.No detrimentalusesof these
plantsareknown.

C. Diseaseor predation.No threats
areknown.

D. Theinadequacyof existin,g
regulatorymechanisms.Thereareno
FederalorStatelawsprotectingL.
congestaandP. obcordataon Federal,
State,or privatelands.TheBureau’s
designationofoneareaeachat Dudley
Bluffs andCalamityRidgeasAreasof
Critical EnvironmentalConcern
providesfor priority managementofL.
congestaandP. obcordata)at these
sites.However,theseareasonly protect
about20 percentof thealreadylimited
habitat(about50 acresfor L. congesta
and250acresfor P. obcordatafor these
two species.The Act would provide
additionalprotectionandencourage
activemanagementthroughthe
“Available ConservationMeasures”
discussedbelow.

E. Othernaturalor manmodefactors
affectingits continuedexistence.These
species’patternof rarity, beinglocally
abundanton small areasof specialized
habitat,makesthemparticularly

vulnerableto surfacedisturbances
despitetheir high densities.

TheServicehascarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast.
present,andfuturethreatsfacedby
thesespeciesin determiningto propose
this rule. Basedon this evaluation,the
preferredactionis to list Lesquerello
congestaandPhysariaobcordataas
threatened.Thesespeciesarerestricted
endemicswith threatsfrom oil shale
developmentwhich couldcausethetwo
speciesto becomeendangeredwithin
theforeseeablefuturethroughoutall or
asignificantportion of their range;thus
they arethreatenedspeciesasdefined
by theAct.The Bureauhasdesignated
two of theareasasAreasof Critical
EnvironmentalConcern,which will
providefor priority management,but
neitherspeciesis currentlyprotectedby
anyStateorFederallegislation.For
reasonsgivenbelow, it is not considered
prudentto proposedesignationof
critical habitat.

Critical Habitat

Section4(a)(3)of theAct, asamended,
requiresthat to themaximumextent
prudentanddeterminable,theSecretary
designateanyhabitatof aspecieswhich
is consideredto becritical habitatat the
time thespeciesis determinedto be
endangeredor threatened.The
designationof critical habitatis not
consideredto beprudentwhensuch
designationwould not beof netbenefit
to thespecies.TheServicefinds that
designationof critical habitat is not
prudentfor thesespeciesat this time
becauseno additionalbenefitswould be
providedby thecriticalhabitat
designationthatwould not alreadybe
providedby listing under50 CFR424.12.
Any impactsto theplants’ habitatalso
would affect theplantsasrooted
organismsand,consequently,would be
addressedthroughconsultationunder
section7 of theAct asa resultof their
listing. Protectionof thesespecies’
habitatalsowill be addressedthrough
therecoveryprocess.The Bureauis
awareof the occurrenceson their land
andof its obligation undersection7 of
theAct. The designationof critical
habitatfor thesespecieswould not
increasetheBureau’sobligationunder
theAct.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
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throughlistingencouragesandresultsin
conservationactionsby Federal,State.
andprivateagencies,groups,and
individuals. TheEndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthatrecovery
actionsbecarriedout for all listed
species.Such actionsareinitiatedby the
Servicefollowing listing. The protection
requiredof Federalagenciesandthe
prohibitionsagainsttakingare
discussed,in part, below.

Section7(a)of the Act, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedasendangered
or threatenedandwith respectto its
critical habitat,if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodifiedat 50 CFR Part
402. Section7(a)(4)requiresFederal
agenciesto conferinformally with the
Serviceon any actionthat is likely to
jeopardizethecontinuedexistenceof a
proposedspeciesor result in destruction
or adversemodificationof proposed
critical habitat.If a speciesis listed
subsequently,section a)1) requires
Federalagenciesto eii,~urothat
oc’i~~t~csthc~authorize. furd ‘r carry
out arenot likely to jeopardizethe
continuedexistenceof sucha speciesor
to destroyor adverselymodify its
critiodi habitat.If a Federalactionmay
adverselyafecta listed speciesor its
critical habitat, theresponsibleFederal
agencymustenterinto consul’~tionwith
the Service.

L. congestaandP. obcordutaoccur
primarily onFederalland administered
by the Bureau.TheBureau’s
involvementcouldinclude Section7
consultationon multimineral
developmentandlandexchangeswith
energy companiesto bringtheprisately
ownedsitesinto Federalo~nershiparid
protection(sincelisted plantsarenot
pruiectedon privateland). Onboth
Federalandprivateland. the Service
expectsthat listIng would elevatethe
awarenessof theseplants’ statusdud
fosteref~urtsaimedtowardtheir
consr’rvation.

The Act andits implementing
rc~ulationsfound at 5(1 CFR 17.71 and
17.72setforth a seriesof generaltrade
prohibitions andexceptionsthat apply
to all threatenedplants.All trade
prohibitions of section9(a)~2)of the Act,
implementedby 50 CFR 17.71,would
apply. Theseprohibitions.in part, would
makeit illegal for anypersonsubjectto
thejurisdiction of the United Statesto
import or export,transportin interstate
or foreign commercein thecourseof a
ammercialactivity, sell or offer for sale

this 8peCies~lit inteTstateoribreign
commerce,or to removeandreducetn
possessionthe speciesfrom areasunder
Federaljurisdiction.Seedsfront
cultivatedspecimensareexemptfrom
theseprohibitionsprovidedthata
statementof “cultivatedorigin” appears
on theircontainers.Certainexceptions
canapplyto agentsof theServiceand
Stateconservationagencies.TheAct
and50 CFR 17.72alsoprovidefor the
issuanceof permits to carryout
otherwiseprohibitedactivities involving
threatenedspeciesundercertain
circumstances.With regardto L
congestaandP. obcordata,it is
anticipatedthat few. if any,trade
permitswould everbesoughtor issued
sincethesespeciesarenot commonin
cultivation or in thewild. Requestsfor
copiesof theregulationson plantsand
inquiriesregardingthemmaybe
addressedto the Office of Management
Authority, U.S. Fish andWildlife
Service,P.O. Box 27329,Washington,DC
20038—7329(202/343—4955).

Public CommentsSolicited
The Serviceintendsthat anyfinal

actionresultingfrom this proposalwill
be as accurateandaseffectiveas
possible.Therefore,anycommentsor
suggostionsfrom the public, other
concernedgavernmentalagencies,the
scientific community,industry,or any
otherinterestedparty concerningany
aspectof this proposalarehereby
solicited.Commentsparticularlyare
soughtconcerning:

(1) Biological, commercialtrade,or
otherrelevantdataconcerningany
threat (or lackthereof) to Lasquerella
congestaandPhvsoriaobcordata:

121 Thelocationof anyadditional
populationsof thesespeciesandthe
reasonswhy anyhabitatshould or
shoJ’Jnot be determinedto be critical
hab~lofasprovidedby Section4 of the
Act:

(3) Additional information concerning
the rangeanddistribution of these
species:and

(4) Currentor plannedactivities in the
subjectareaandtheir possibleimpacts
on thesespecies.

Final promulgationof the regulation
on Losquere/JocongestaandPhvsoria
obcordotawill takeinto consideration
the commentsandanyadditional
information receivedby theService,and
suchcommunicationsmayleadto
adoptionof a final regulationthatdiffers
from this proposal.

The EndangeredSpeciesAct provides
for a public hearingon this proposal,if
requested.Requestsmustbe filed within
45 daysof thedateof theproposal.Such
requestsmust bemadein writing and
addressedto theStateSupervisor,Fish

andWildlife Enhancement,Grand
junction,Colorado(seeADDRESSES
abave3.

National EnvironmentalPolicy Act

TheFishandWildlife Servicehas
determinedthat anEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
PolicyAct of 1969. neednot be prepared
in connectionwith regulationsadopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1q73. as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR 4~244).
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ProposedRegulationPromulgation Authority: Pub.L 93-205.87 Stat.884; Pub.
L 94—359, 90 Stat.911; Pub.L 95-632,92StaLAccordingly, it is herebyproposedto

amendPart17. SubchapterB of chapter 3751;Pub.L 96-159,93 Stat.1225;Pub.L 97—
I, Title 50 of theCodeof Federal 304,96Stat.1411 (16U.S.C.1531 etseq.);Pub.L 99-625,101) StaL 3500(1986),unless
Regulations,assetforth belowr otherwisenoted.

theList of EndangeredandThreatened
Plants:

§ 17.12 Endangeredand threatened
plants.

* * * *

PART 17—LAMENDEDI 2. It is proposedto amend§ 17.12(h) (h) *

1. Theauthority citation for Part17 by addingthefollowing in alphabetical
continuesto readasfollows; order.underthefamily Brassicaceae,to

Species—scientificname—commonname Historic range Status When Uste~i Critical Specialhabitat rules

Brassscaceae—Must&dfamily: *

Lesquere/lacongesta—Dudiey Bluffs bladderpod.... .. U.S.A. (CO)
P/iysanaobcordata—DudteyBluffs twinpod . - U.S.A. (CO)

*

1’ NA NA
T .~ NA NA

Dated:December22,1988.
BeckyNortonDunlop,
AssistantSecretaryfor FishandWildlifeand
Parks.
[FR Doc. 89—1487Filed1—23—89: 8:45 am]
BlUiNG CODE 4310-55-U
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