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filing * separatetransmittalletter (see
§ 1312.4(b)of thispart).thetitle pageof
everyactivatingrangetariff shall
providethename,title andphone
numberof thepartyauthorizedto
submit the publication for filing with
the Commission,andthe feeaccount
numberestablishedfor thefiling carrier
or agent~Or -

(ii) Twocopiesof eachactivating
tariff transmittedby handin accordance
with the requirementsof § 1312.3 and
1312.4(a) and(b) of thispart.

(d) Except asexpresslyprovidedin
thissection,rangetariffsaresubjectto
the provisionsof §~1312.1 through
1312.40of this part.

Decided: January10. 1994

By the Commission. ChairmanMcDonald.
ViceChairmanSimmons,Commissioners
Phillips,andPhilbin.CommissionerPhillips
concurredIn partanddissentedin partwith
a separateexpression.
SidneyL Strickland.Jr.,
Secretaiy.
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DEPARTMENTOF THE INTERIOR

Fish andWildlife Service

50 CFRPart17
RIN 1018-AA95

EndangeredandThreatenedWildlife
and Plants; Designation of Critical
Habitat for theLeast Befl’s Vlreo

AGENCY: Fish andWildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The FishandWildlife Service
(Service)designatescritical habitat for
the leastBeU’s vlreo (Vireobellii
pusiltus).anendangeredspecies.
pursuantto theEndangeredSpeciesAct
of 1973,asamended(Act). This
designationencompassesa totalof
about36,000acresat 10 Localitiesin
portionsof 6 countiesin southern
California.Thisdesignationresultsin
additionalprotectionrequirements
undersection7 of-theAct for activities
thatarefunded,authorized,or carried
out by a Federalagency.The Servicehas
consideredeconomicandother relevant
impacts in makinga final decisionon
the sizeandscopeof critical habitat.
EFFECTIVEDATE: March4, 1994.
ADDRESSES The completefile for this
rule is available for inspection,by
appointment,duringnormalbusiness
hoursat the U.S. Fish andWildlife
Service,CarlsbadField Office, 2730

LokerAvenueWest,Carlsbad,California
92006.
FOR FURThERW~FORMA11ONCONTACT:
Larry Saintsor LoranHays, Fishand
Wildlife Biologists,(seeADDRESSES
section)at 619/431—9440.
SUPPLEMENTARYINFORMATION:

Background

IntroductJon
The Act requiresthe Service to

designatecritical habitatto the
maximumextentprudent and
determinableconcurrently with listing a
speciesasendangeredor threatened.On
November8, 1979,the Servicereceived
a petition from JamesM. Greavesto list
the Arizona (V. b. arizonee)and least
Bell’s vlreos asendangered.A noticeof
acceptanceof the petition and status
reviewwaspublishedon February6,
1980(45 FR 8030).Basedon the best
scientificandcommercialdata available
andcommentssubmitted during the
statusreview,the Servicefoundthat the
petitioned actionwaswarrantedfor the
leastBell’s vireo on October13,1983
(49 FR 2485,January20,1964);
however,a listing action wasprecluded
by otherpending listing actionsof
higher priority, in accordancewith
section4(W(3)(C)(i) of theEndangered
SpeciesAct of 1973(Act), asamended
(16 U.S.C.1531 etseq.). Section
4(b)(3)(CXi) recyclessuchpetitions,
resultingin anew flndingdeadline of
October13,1984.A finding wasmade
on October12. 1984,that this action
wasstill warrantedbut.precluded.The
Servicepublisheda proposedruleto
determinethe leastBell’s vireoto be an
endangeredspecies,and to designate
critical habitatfor thespeciesonMay3.
1985 (50FR 18968).Thisproposedrule
constituted thenext finding required
undersection4(b)(3)(B)(il) of the Act. A
correction to someof the legal
descriptionsof theproposedcritical
habitat was publishedin the June 4,
1985,FederalRegister(50 FR 23458).
Ratherthan delayprotectedstatus for
the vireowhile the economicanalysis-
that must accompanythe final rule
designatingcritical habitat wasbeing
prepared, the Servicedecidedto make
final only the listing portion of the rule
to provide the Act’s protectionto the
leastBell’s vixen. Section4{b)(6)(c)(iI) of
the Act allowsthe Serviceto postpone
designationof critical habitat for up to
12 months. On May 2, 1986, the vlreo
waslisted asendangeredandthe
commentperiod on proposed
designationof critical habitat was
reopenedfor an additional 90 days(51
FR 16483).A furtherextensionofthe
comment periodto January 1, 1087,was
publishedon July 31.1986(51 FR

27429).A revisedproposedrulewas
publishedonAugust7, 1992(57 FR
34892)at which time the public
commentperiodwasreopenedfor 90
days.
DefinitionofCritical Habitat

Critical habitat Isdefined in section
3(5){A) of the Act as (I) The specific
areaswithin thegeographicalarea
occupiedby a speciesonwhich are
found thosephysicalor biological
features (I) essentialto the conservation
of the speciesand(U) thatmay require
specialmanagementconsiderationsor
protection, and(ii) specificareas
outsidethegeographicalareaoccupied
by a speciesat the time it Is listed, upon
determination that suchareasare
essentialfor theconservationof the
species.Section3(5)(C) further indIcates
that in mostcases,critical habitat
should not encompassthe entire
geographicalareathat can be occupied
by thespecies.

Rolein SpeciesConservation
The term“conservation,”asdefined

in section3 of the Act,meansto useand
theuseof all methodsand procedures
which are necessaryto bring an
endangeredspeciesor threatened
speciesto the point at which the
measuresprovided pursuant to this Act
areno longer necessary(i.e., the species
hasrecovered).

The definition of critical habitat,
while explicitly mentioningthe features
essentIalto conservationof a species.
implicitly requiresthat the areas
themselvesbeessentialto the species’
survivaland recovery.Not all areas
containing thosefeaturesof a listed
species’habitat arenecessarilyessential
to Its conservation.Conversely,areas
not currentlycontaining all of the
essentialfeatures,butwith the
capability to do soin thefuture.maybe
designatedascritical habitat. However,
areasnot Included in critical habitat
that contain one or more of the essential
featuresare alsoimportant to the
species’conservationandwould be
addressedunder otherfacetsof the Act
andother conservationlawsand
regulations.

Relationship to Recovery
Section2(c)(1) of theAct declaresthat

all Federaldepartmentsand agencies
shall seekto conserveendangeredand
threatenedspeciesandshallutilize their
authoritiesin furtheranceof the
purposesoftheAct. Section3(3)of the
Act definesconservationto include all
measuresneededtorecoverthespecies
and justify its removal from the list of
endangeredand threatened wildlife and -

plants. The Act mandatesthe
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conservationof listed speciesthrough
differentmechanisms,suchas: Section
7 (requiringFederalagenciesto further
the purposesof the Act by carryingout
conservationprogramsandinsuringthat
Federalactionswill not likely
jeopardize the continued existenceof
the listed speciesor resultin the
destruction or adversemodification of
designatedcritical habitat); section9
(prohibition of taking of listed animal
species);section10 (wildlife research
permits andconservationplanning on
Stateand private lands); section6
(cooperativeStateandFederal grants);
land acquisition; andresearch.

Recoveryplanning under section4(f)
of the Act isthe ‘~umbrella”that
eventuallyguidesall of theseactivities
andpromotes a species’conservation
andeventualdelisting.Recoveryplans
provideguidance,whichmayinclude
population goalsand identification of
areasin needof protection or special
management,sothat a speciescanbe
removedfrom the list of endangeredand
threatened wildlife and plants. Recovery
plans usually include management
recommendationsfor areasproposedor
designatedascritical habitat.

The Service considersthe
conservation of a speciesin its
designationof critical habitat. The
designationof critical habitat will not,
in itself, lead to the recovery of the
species,but is one of severalmeasures
available to contribute to the
conservationof a species.Critical
habitat helpsfocus conservation
activities by identifying areasthat
contain essentialhabitat features
(primaryconstituent elements)that may
require specialmanagement.The
protection givencritical habitat under
section 7 alsoimmediately increasesthe
protectiongivento theseprimary
constituentelementsand essentialareas
andpreservesoptionsfor the long-term
conservationof thespecies.The
protectionof theseareasmayalso
shortenthetimeneededto achieve
recovery.

Designatingcritical habitatdoesnot
createa managementplan; it doesnot
establishnumericalpopulationgoals;it
doesnot prescribespecificmanagement
actions (inside or outsideof critical
habitat); and it hasno direct effect on
areasnot designated.Specific
managementrecommendationsfor
critical habitataremoreappropriately
addressedin recovery plansand in
section 7 consultation.Areasoutsideof
critical habitat alsohave an important
role in the conservationof a listed
speciesthat is notaddressedthrough
designationof critical habitat.

The designationof critical habitat
may be reevaluatedarid revisedat any

time that newinformation indicatesthat
changesare warranted. The Servicewill
reassessproposalsfor designationof
critical habitat if land management
plans, recoveryplans, or other
conservationstrategiesaredeveloped
and fuily implementedthat may reduce
the needfor the additional protection
provided by anycritical habitat
designation,
PrimaryConstituent Elements

The Service is requiredto basecritical
habitat designationson thebest
scientificdata available (50~FR
424.12).In determining what areasare
to be designatedascritical habitat, the
Service considersthosephysical and
biologicalattributes that are essentialto
the conservationof thespeciesand that
may require specialmanagement
considerationsor protection. Such
requirements,asstatedin 50 CFR
424.12,include, but are not limited to,
the following:

• Spacefor individual and population
growth, and for normal behavior;

• Food,water, or other nutritional or
physiological requirements;

• Coveror shelter;
• Sites for breeding,reproduction, rearing

of offspring; and generally; and
• Habitats that areprotected from

disturbanceor arerepresentativeof the
historic geographicalandecological
distributionof aspecies.

TheServicehasdetenninedthatthe
physical and biological habitat features
(referred to as the primaryconstituent
elements)that support feeding, nesting,
roostingand shelteringare essentialto the
conservationof theleastBell’s vireo.These
habitatfeaturescanbedescribedas riparian
woodland vegetationthat generallycontains
both canopyand shrub layers, and includes
someassociatedupland habitats. Vireos meet
their survival and reproductive needs(food,
cover, nest sites,nestlingand fledgling
protection) within theriparianzonein most
areas.In someareastheyalso forage in
adjacentupland habitats.

EcologicalConsiderations
The leastBell’s vireo is a small gray

migratory songbird that has declined
dramaticallyin both numbersand
distribution.Thissubspecieswasonce
widespreadand abundant throughout
the Central Valley and other low
elevationriverine areasof California.
Least Bell’s vireoshistoricallybred in
riparian woodlands from the interior of
northern California (near Red Bluff,
Tehama County) to northwestern Baja
California, Mexico. Its currentbreeding
distribution is restrictedto a few
localitiesin southernCaliforniaand
northwesternBajaCalifornia,Mexico
(Franzreb1989).

Least Bell’s vireos nestprimarily in
willows (Salixspp.)but alsousea

variety of other shrub and treespecies
for nestplacement(Gray and Greaves
1984,Salata 1987).LeastBell’s vireos
forage in riparian andadjoiningupland
habitats (Salata 1983,Kus andMiner
1987).Preliminary studiesof vireo
foraging behavior along the SantaYnez
Riverandwithin theMono CreekBasin
(SantaBarbara County) indicated that a
largepercentageof their foraging may
occurin the adjacent chaparral
community up to 300 or more yards
from the nest (Tom Keeney,biologist,
U.S. Army Corps of Engineers.July 31,
1985).

The reduction of leastBell’s vireo
numbersanddistribution is associated
with widespreadlossof riparian
habitats and brood parasitism by the
brown-headedcowbird (Molothrus ater).
Destructionor significantalterationof
riparianwoodlandsmay have rendered
the leastBell’s vireopopulation
incapableof withstanding the increase
in brown-headedcowbirdnumbers that
began in the 1920’s (Grinnell and Miller
1944, Gaines1974).

The population decline of the vireo
hasbeenwell documented.In 1973,no
leastBell’s vireoswerefoundduringan
intensive search in nearly all remaining
riparianhabitat betweenRed Bluff,
TehamaCounty, and Stockton,San
Joaquin County (Gaines1974).In 1977.
the Servicereviewedthe literature,
examined museummaterial, and
contactednumerousNational Audubon
Societychaptersandknowledgeable
field observersfor informationon the
statusof the leastBell’s vireo (Wilbur
1980). Sincethen, several intensive
surveys of virtually all potential
breeding habitat in California have been
conducted(Gaines1977, Goldwasser
1978,Goidwasseretal. 1980,RECON
1989,unpublished data on file with the
Fish and Wildlife Service).Least Bell’s
vireos remain at only about 40 of over
150historically occupiedsites(some
localitiescover many miles of a water
course)surveyed in the United States
from 1977 through 1991.Most ofthese
locationscontainfewerthanfive pairs
of vireos.About 76 percentof the U.S.
populationis found at just five
localities.The currentbreeding
population of the leastBell’s vireo in
Californiaconsistsof approximately500
pairs. Fewerthanseveralhundredpairs
areestimatedto occurinMexico.

ConsiderationofNewInformation

The final rule is basedon new
biological and economicdata, and
materialreceivedduring thecomment
periodfor theproposedrule andrevised
proposedrule.
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TotalAcresIncluded in Critical Habitat
TheServiceis designatingcritical

habitatfor the leastBell’s vireoat 10
areasencompassingapproximately
38,000acres(15,200ha) in Santa
Barbara,Ventura,Los Angeles,San
Bernardino,Riverside,andSanDiego
Counties,California. About 49 percent
of thevireo populationin theUnited
Statesoccurswithin these10 areas.
Critical habitatfor the vireooccurson
the SantaYnez River (SantaBarbara
County),SantaClara River(Venturaand
LosAngelesCounties),SantaAnaRiver
(RiversideandSanBernardino
Counties),andSantaMargaritaRiver,
SanLuisReyRiver. SweetwaterRiver,
SanDiegoRiver,TijuanaRiver, Coyote
Creek,andJamul.DuLzuraCreeks(San
Diego County).

Federallandwithin the critical
habitatconsistsof approximately10,979
acres(4,392ha)including
approximately7,600acres(3,040ha) in
SantaBarbaraCountyunderthe
jurisdictionof theForestService,3,338
acres(1,335ha) in Riverside and San
BernardinoCountiesunderthe
jurisdiction of theCorpsof Engineers,
and 53 acres(21ha) in San Diego
Countyunderthejurisdiction of the
InternationalBoundaryandWater
Commission.The remainder of the
critical habitat is in State,county, city,
IndianTribe, or private ownership.
DifferencesFromProposedRule and
RevisedProposedRuleandFinal Rule

The May 3, 1985.proposedrule
identifiedapproximately43,000acres
for designationas critical habitat. In
preparingthe revisedproposedrule, it
wasdiscoveredthat the 43,000-acre
critical habitat figurewas in error and
shouldhavebeenreportedas
approximately45,805acres.Therefore,
this final ruleandassociateddocuments
referto the45,805-acrefigure asthe
correctacreagefigurefrom theMay 3,
1985,proposed designation.

Theareaencompassedby the10
critical habitatareashasbeenadjusted
from approximately 45,805acres
(18,322ha) in theoriginal proposedrule
to 48,025acres(19,210ha) in the
revisedproposedrule to about38,000
acres(15,200ha) in the final rule. In
adjustingtheboundaries,1,400acres
(560ha) weredeletedfrom critical
habitaton theSantaYnez Riverand
3,620acres(1,448ha)wereadded,
resultingin a net increaseof 2,220 acres
(888 ha). This adjustment was
recommendedby theForestServiceand
wasbasedonthe results of additional
field researchon thestatus,distribution,
andbehaviorof the leastBell’s vireo on
the SantaYnezRiver during the 1986

breedingseason.An additional120
acres(48 ha), adjacentto the northern
border of Gibraltar Reservoir, were also
recommendedfor deletionby theForest
Servicebut theServicedoesnotbelieve
that this changeIs warrantedbecause
this areacontainspotential nesting
habitat. All the landsuggestedfor either
withdrawaloradditionto the Santa
Ynez River critical habitat is underthe
jurisdiction of theForest Service.The
additional 3,620acres (1,448ha) that
were added areunderFederal
jurisdiction, withdrawnfrom mineral
entry,andwithout any private or
commercialinterests.

Two adjustments havebeenmadein
the Santa Margarita River critical habitat
area. About 420 acres(168ha)of upland
privatepropertywereremovedbasedon
arefinementin the legal description.
Thisadjustmentdid not excludeany
vireohabitat.About 9,600acres(3,840
ha) on CampPendletonMarineCorps
Basewere removedbasedon the finding
that an existingMemorandumof
Understanding(MOU) betweenthe
Serviceandthe Marine Corps for vireo
managementis providing anadequate
levelof protectionto thevireoand its
habitat.Although this areais essential
to the conservationof the species.the
Servicefinds that a formal critical
habitatdesignationis unnecessary
becausethe MOU containsprovisions
for section7 consultationfor proposed
actionsthatmaydestroyor adversely
modify vireohabitat.TheServicealso
finds thata level of protection
equivalentto or greaterthanthat
providedby a critical habitat
designationcanbeachievedfor the
vireo on this portion of theSanta
MargaritaRiver throughcooperation
with theMarineCorpsundertheMOU.
The managementactions implemented
underthis agreementhavesignificantly
benefittedthevireapopulationatthis
locality. It hasincreasedfrom 98
territorial malesin 1986when the MOU
wasestablishedto 212 territorialmales
in 1991. However, theServicewill
reconsiderits positionto designate
critical habitaton theCampPendleton
reachof the SantaMargarita River if
conditionswarrant.TheServicewill use
its authorityundersections7 and 9 of
theAct to insurecompliancewith the
prohibitions on unauthorized take.

Oneadjustmenthasbeenmadein the
San Luis Rey River critical habitat area:
About 80 acres(32 ha)of uplandprivate
propertywere removedbasedon a
refinementin the legal description.This
adjustmentdid notexcludeanyvireo
habitat.

Available ConservationMeasures

Section7 Consultation
Section 4(b)(8)of the Act requires, for

anyproposedor final regulation that
designatescritical habitat,a brief
descriptionandevaluationof those
activities (publicor private) thatmay
adverselymodify suchhabitatormaybe
affectedby suchdesignation.
Regulationsfound at 50 CFR 402.02
define destruction or adverse
modificationof critical habitatasa
director indirectalterationthat
appreciablydiminishesthevalueof
critical habitat for boththe survivaland
recoveryof alistedspecies.Such
alterations include, but arenot limited
to, alterationsadverselymodifyingany
of thosephysicalor biological features
thatwerethebasis for determining the
habitatto be critical.

Oncecritical habitat is designated,
section7(a)(2)requiresFederalagencies
to ensurethatactivitiesthey authorize.
fund, or carry out are not likely to
destroyor adverselymodify critical
habitat.ThisFederalresponsibility
accompanies,and is in additionto, the
requirementinsection7(a)(2)of theAct
that Federal agenciesinsure that their
actionsarenot likely to jeopardizethe
continuedexistenceof anylisted
species.As required by 50 CFR 402.14,
a Federalagencymustconsultwith the
Serviceif it determinesan actionmay
affecta listedspeciesor its designated
critical habitat.Thus,therequirementto
consideradversemodificationof critical
habitatis an incrementalsection7
considerationaboveandbeyondsection
7 reviewto evaluatejeopardyand
incidentaltake. Regulations
implementingthis interagency
cooperationprovisionof theAct are
codifiedat 50 CFRpart402.

BasisforAnalysis

Theevaluationof actionsthatmay
adverselymodify leastBell’s vireo
critical habitat should considera
numberof factorssuchasthepresent
conditionof thehabitat,thenumberof
currentpairs.the reproductive success
of breedingpairs,theexpectedtime to
regeneratesufficienthabitat to support
aneffectivepopulationata particular
site,and local andregionalproblems.
Although the Serviceconsideredthe
entirerangeof the leastBell’s vireo in
determininganapproachto critical
habitatdesignation,its section7
analysisofactionsthatmay adversely
affect vireocritical habitatwill consider
thesignificanceof impactsat individual
critical habitatareasaswell astheentire
range. All proposedactionsshould be
viewedasto their impactson all four
constituent elementsrelative to the
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potential for adversemodificationon
individual critical habitatareas.

Examplesof ActionsAffectingCritical
Habitat

Activities that disturbor removethe
primary constituentelementswithin
proposedcritical habitatareasmay
constitutedestructionoradverse
modificationof critical habitat.In the
caseof thevireo, theseactivities
include: (1) Removalor destructionof
riparian vegetation.(2) thinningof
riparian growth,particularlynear
groundlevel.(3) removalor destruction
of adjacentchaparralor otherupland
habitatsusedfor foraging, and(4)
increasesin human-associatedor
human-induceddisturbance.Specific
actionsthatcouldadverselyaffectvireo
critical habitatincludestream
channelization,waterimpoundmentor
extraction,waterdiversion,livestock
grazing,intensiverecreation,and
conversionof presentlyexistingriparian
or adjacentuplandareasto residential,
agricultural,or commercialuse.
Completeor majordestructionof
riparianvegetationwould resultin the
extirpationof the leastBell’s vireo from
theaffectedarea,whichcould further
endangerthespeciesthroughoutthe
remainderof its rangeand preclude
opportunitiesfor recovery.Thinningor
selectivelyremovingcomponentsof
riparian vegetationcouldcausevireosto
abandonanareabecausesuitable
nestingandforagingsitesarescarceor
absentor couldresultin lowered
reproductivesuccessbecauseof
diminishedhabitatquality. Increasesin
recreationcouldcauseactual
destructionof nestsor coulddisrupt
nestingactivitieswhich in turn could
causenestabandonment,lowered
hatchingsuccess,increasedratesof
cowbird parasitismanddepredation
events,and a decreasein the numberof
fledgedyoung.

Other ConservationMeasures:Non-
FederalLands

Section9 of theActprohibits
intentionalandunintentional“take” of
listed speciesandappliesto all
landownersregardlessof whetherornot
their landsareWithin critical habitat
(see16 U.S.C.1538(a)(1),1532(la)and
50 CFR17.3). Section10(a)(1)(B)
authorizestheServiceto issuepermits
for thetaking of listedspeciesincidental
to otherwiselawful activitiessuchas
agriculture,sandandgravelmining,and
urbandevelopment.Incidentaltake
permitsmustbe supportedby a habitat
conservationplan (HCP) that identifies
conservationmeasuresthat the
permitteeagreesto implementto
conservethespecies,usuallyon the

permittee’slands.A keyelementof the
Service’sreviewof anHCP is a
determinationof theplan’seffectupon
the long-termconservationof the
species.TheServicewould approvean
HCP,andissuea section10(a)(1)fB)
permit if the planwould minimizeand
mitigatetheimpactsof thetakingand
would notappreciablyreducethe
likelihood of thesurvival andrecovery
of thatspeciesin thewild.

TheSan DiegoAssociationof
Governments(SANDAG) is coordinating
thedevelopmentof HQ’sfor theSan
DiegoRiverandSweetwaterRiver
critical habitatareas.Thiseffort also
includedthedevelopmentof draft plans
for theSantaAnaRiver and San Luis
ReyRiver critical habitatareas,but
theseplansare no longerunder
consideration.The intentof theseplans
is to addresslanduseconflictsandto
conservethevireoandits habitat.The
Servicewill issuesection10(a)(1)(B)
permits,if theHCPsareacceptable.In
November1991,the Servicereceived
two permit applications andfinal draft
HCPsfrom SANDAG for the incidental
takeof vireoson theSan Diegoand
SweetwaterRivers.SANDAG is
currentlyfinalizing theHCPsandadraft
EnvironmentalAssessmentis under
preparation.Basedonthe reviewof
draftsof theseplans, the Service
anticipatesthat theywill becompatible
with the designationof critical habitat.
Summaryof Economic Analysis

Section4(b)(2) of theAct requiresthe
Serviceto designatecritical habitaton
thebasisof thebestscientificdata
availableand to considerthe economic
impactandanyotherrelevantimpact of
specifyinganyparticularareaascritical
habitat.The Secretarymayexcludeany
areafrom critical habitat if he
determinesthat thebenefitsof such
exclusionsoutweighthebenefitsof
specifyingsuchareaaspartof the
critical habitat, unlessit is determined,
basedon thebestscientificand
commercialdataavailable,that the
failure to designatesuchareaascritical
habitatwould resultin theextinctionof
the speciesconcerned.TheAct thus
requirestheServiceto evaluatethose
economicandothereffectslikely to take
placedue to the designationof critical
habitat,andto considerwhetherto
excludesomecritical habitat.

Theeconomiceffectsof designating
critical habitat for the leastBell’s vireo
aretheproject-relatedcostsof habitat
mitigationwithin the10 areas
designatedascritical habitatoverand
abovethosecostsincurredasa result of
listing thevireo asan endangered
speciesin May 1986 andasa resultof
compliancewith theFederalClean

WaterAct for thoseactivities involving
theplacementof fill intowatersof the
United States.

AffectedAgencies

TheServiceassumesin theeconomic
analysisthatthe impactsto Federal
agenciesarerelatedto activitiesthat
physically altercritical habitat.The
ForestService,Corpsof Engineers
(Corps).FederalHighway
Administration,andInternational
BoundaryandWaterCommissionare
theagenciesmostlikely to beaffected
by thecritical habitatdesignation.

EconomicEffects

Activitiesthatmaybeaffected
includeconstructionandmaintenance
ofdams,watercontrol andtransport,
fire suppression,recreation,oil andgas
productionandtransport,sand-mining,
residentialandcommercial
developmentand relatedfacilities,
agriculture,andhighwayandbridge
construction.

Privatelandswithin criticalhabitat
(15,961acres)are currentlyused
primarily foragriculturalpurposesand
arenotexpectedto beeconomically
affected.Thereareno known proposals
with Federalinvolvement.

NumerousFederal,State,andlocal
agencieshavejurisdiction overthe
affectedactivities.Severalinformedthe
Servicethatcriticalhabitatdesignation
is consistentor compatiblewith their
managementobjectives.Althougha
numberof agenciesexpressedconcern
that the designationof critical habitat
wouldaffectproposedor futureprojects
andaskedto havevariousprojectareas
removed,the economiccosts
attributableto critical habitat for those
projectsareexpectedto be insignificant.

Federalagenciesexpectedto incur
economiccostsattributableto
designationof critical habitatinclude
theForestService,Corpsof Engineers.
andthe InternationalBoundaryand
WaterCommission.TheForestService
anticipatesanincreasedcostof $2,000
peryearfor additional fire suppression
activitiesand$1,000per year for
additional rangerpatrolsto protectvireo
habitatin theSantaYnez Rivercritical
habitatarea.It may becomenecessary
for theCorpsof Engineersto initiate
patrolsof its land in the SantaAna
Rivercritical habitatareato control
trespassing,at ananticipatedcostof
$20,000ayear.The Servicebelievesthat
the InternationalBoundaryandWater
Commissionflood controlactivitiesin
theTijuanaRiver areawill incur no
significanteconomiccosts.

Constructionof theHamnerAvenue
Bridge in theSantaAna River areawas
completedin 1985. Theproject
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includedacompensationpackagefor
adverseeffectsto wildlife andwetlands
that costa totalof $462,000,of which
$113,400was for cowbirdcontrol and
nestmonitoring to compensatefor
impactsto vireo habitat.The annualized
valueof thecritical habitateffectis
$8,000peryear.

A numberof projectsmay incur
economiccostsbecausecritical habitat
designationis expectedin somecasesto
requirehabitatmitigation or
compensationthatgoesbeyondcurrent
requirements.Undercurrent
procedures,wheneverproposedprojects
affectwetlands,theproposingagencyis
requiredto replacehabitatvalueseither
concurrently(up to 5 acresreplacedfor
everyI acrelost) or prior to their
destruction(1 acrereplacedfor everyi
acrelost). In mostcases,theagencies
havechosento replacethehabitat
valuesconcurrentlyin orderto avoid
expensiveprojectdelays.With critical
habitatdesignation,theServiceexpects
in somecasesto requirereplacementof
habitat valuesprior to implementation
of theaction.The Serviceanticipates
that themaximumadditionalcost
would be$75,000peracrefor
replacementof vireo habitatvaluesprior
to their destructionratherthan
concurrently.The incrementalcost is
dueprimarily to theneedfor additional
landscapingandrevegetationto create
fully functional vireo habitat in a2 to
3-yearperiod.The cestof landacquired
for mitigation purposesin suchcasesis
attributableto theprovisionsof the
CleanWaterAct, or otherlawsand
regulationsprotectingtheenvironment.
In somecases~%‘hereland valuesare
high, thetotal costperacreof habitat
destroyedmay belessfor prior
replacementthan for concurrent
replacement.

A proposedroadcrossingof theSan
DiegoRiverassociatedwith theMission
Trails RegionalPark couldadversely
affectcritical habitat.The projectis still
in theplanningstageandtheexact
amountof habitatthat would beaffected
is not known.TheServiceestimatesthat
up to 5 acresof habitatmay needto be
replaced.At $75,000per acre,an
additional costof $375,000would be
requiredfor prior replacementof lost
vireo habitatvalues.Theannualized
equivalentof the$375,000one-timecost
is $27,000peryear.

TheHomeCapitalDevelopment
Group’splannedRanchoSanDiego
projectmayadverselyaffect critical
habitatin theSweetwaterRiverarea.
TheServiceestimatesthat up to 3 acres
of habitatmay needto be replacedprior
to projectinitiation at anadditional cost
of $225,000.The annualizedequivalent

of the $225,000one-timecostis $16,000
peryear.

TheCorpsof Engineersauthorizesa
numberof activitiesin thePradoBasin
of theSantaAnaRiver critical habitat
area.Futurechangesin someof these
existingactivitiescouldaffectcritical
habitat,andproponentsmayincur
additional costsasa result. However,
becauseprojectproposalswerenot
identifiedduring thepublic comment
periodof the proposedrule, theService
is unableto providean estimateof any
economicimpactdue to critical habitat
considerations.

Sandandgravelmining activities that
are regulatedundertheCleanWaterAct
couldaffectcritical habitat,especially
alongthe SanLuis Rey River.Although
therearenospecificprojectproposals.
theServiceanticipatesthatthe
maximumadditionalcostwould be
$75.000peracreof habitatdestroyed.

SANDAG is coordinatingthe
developmentof HCPsundersection10
of theEndangeredSpeciesAct for the
SanDiegoRiverandSweetwaterRiver
critical habitatareas.This effort also
includedthedevelopmentof draft plans
for theSantaAna RiverandSanLuis
Rey Rivercritical habitatareasbut these
sitesare no longerunderconsideration.
Thehabitatconservationplanning
processis beingusedto addressland
useconflictsandto conservetheleast
Bell’s vireo.The Servicewill issue
section10(a)permitsif theseplansare
acceptable.Basedon Servicereviewof
draftsof theseplans,it is anticipated
that theywill becompatiblewith the
designationof critical habitat,andno
additionaleconomiccostsareexpected.

The totalcost attributableto the
designationof critical habitatfor
projectswith supportingdatais
approximately$74,000peryear.
Projectsexpectedto be affectedby
critical habitatdesignationfor which
adequatecostdataarenot available
would not addsubstantiallyto that
total. Impactson regionalemployment,
householdincome,and tax revenuesare
expectedto beinsignificant.

Summaryof Commentsand
Recommendations

In theproposedrulepublishedMay 3.
1985,the revisedproposedrule
publishedon August 7, 1992,and
associatednotifications,all interested
partieswererequestedto submit factual
reportsor informationthatmight
contributeto thedevelopmentof a final
rule for thevireo or itscritical habitat.
AppropriateStateagencies,county
governments,Federalagencies,
scientificorganizations,andother
interestedpartieswerecontactedand
requestedto comment.A correctionto

someof the legaldescriptionsof the
proposedcritical habitatwas published
in theJune4, 1985, Federal Register(50
FR 23458).Newspapernoticeswere
publishedby June7, 1985,in theBlade
Tribune,Enterprise,Los AngelesTimes.
NewsPress,RiversidePress,San
BernardinoSun, SanDiegoTranscript,
SanDiegoTribune,andSanDiego
Union,all of which invited general
public comment.Notification of public
hearingsandanextensionof the
commentperiodto August 30, 1985,
waspublishedon July9, 1985(50FR
27992).Public hearingswereconducted
in SanDiegoon July 30, 1985, in
Oxnardon July 31, 1985. andin
Anaheim,California, on August 1, 1985.

An additional notification extending
thecommentperiodto December2,
1985,waspublishedon October3, 1985
(50FR 40424).Thesetwo additional
notifications werealsopublishedin the
aforementionednine newspapersin July
andOctober,respectively.On May 2,
1986, theleastBell’s vireo waslisted as
endangered,andthepublic comment
periodon proposedcritical habitatwas
reopenedfor anadditional 90 days (51
FR 16483).A furtherextensionof the
commentperiodtojanuarv1,1987, was
publishedon July 31, 1986 (51 FR
27429).Approximately120 interested
partieswerenotifiedregardingthis
extensionof thecommentperiod.

Thepublic commentperiodwasagain
reopenedfor 90 dayssubsequentto the
publicationof therevisedproposedrule
on August 7, 1992 (57 FR 34298).Two
additional public hearingswerealso
scheduledby the Service.A legalnotice
announcingthehearingsandinviting
generalpublic commenton therevised
proposalwaspublishedin theSan
DiegoUnion-Tribuneon August 17,
1992. About 200potentially rifrectedor
interestedpartieswerenotified
regardingthis revisedproposedaction.
Public hearingswereheld in Garden
Grove,California, on October20, 1992.
and in San Diegoon October22, 1992.
A total of about30 individualsattended
thesehearings.

Multiple commentswhetherwritten
ororal from thesameinterestedparty
areregardedasonecomment.‘Written
commentsandoral statements
questioningor opposingcritical habitat
designationas originally proposedwere
groupedinto 24 issuesanddiscussedin
therevisedproposedrule (57 FR 34892).

Of the87 commentsreceivedon the
revisedproposalto designatecritical
habitat,24 (28 percent)supportedthe
designation,3 (3 percent)opposedthe
designation,51 (59 percent)
recommendedthat theServicechange
theboundariesor delaythedesignation.
and9 (10percent)werenon-committal.
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TheServicehas identified 25 issues
associatedwith these87 commentsthat
reflecta questioningof, or oppositionto,
critical habitatdesignationandare
discussedbelow.

Issue1: Certainareasshouldbe
excludedfrom critical habitatbecause
thehabitat is alreadydegraded,or
proposedplanswill indirectlydegrade
thehabitat.Along the SantaClaraRiver,
for example,cowbirdsarenumerous
within thehabitatandmakeit less
suitablefor vireos. Also, reclaimed
sewagewaterflows throughtheSanta
ClaraRiver, andtreatmentchemicals
mayaffectthevireo.At expectedbuild-
out conditions,thenoisegeneratedby
traffic alongsuchareasasJamulCreek
and theSanLuis ReyRivermayrender
thehabitatunsuitablefor vireos.

ServiceResponse:As long asthe
constituentelementsof critical habitat
arepresent,thefactorsleadingto the
degradationof suchhabitatarenot
consideredin thedesignationprocess.
Noise, cowbirdparasitism,pollution,
andother factorscontributeincremental
impactsuponthevireo, but
managementof criticalhabitatareas
may reduceor eliminatetheseimpacts.
Extensiveunmitigatedhabitatloss may
precludetheability of a listed species
to recover.Critical habitatdesignation
shouldreducethechancesof this
occurringwith respectto theleastBell’s
vireo.

TheAct alsospecifiesthatcertain
managementconsiderationsmaybe
necessaryin critical habitatareas.
Cowbirds arecommonin riparian
habitatthroughouttherangeof theleast
Bell’s vireo. The judicioustrappingof
cowbirdsandmonitoringof vireo nests
hassignificantly reducedthe
detrimentaleffectsof cowbird
parasitismon thevireo atseveral
localities.

Issue2: Critical habitatshouldbe
modified to moreaccuratelyreflectthe
locationof nestingand foraginghabitat.
Urban developments,agricultural lands,
industrialoperations,recreational
facilities, highways,railroads,etc.,are
includedwithin theboundariesof
critical habitatdesignation.

The Servicehasexceededits
authorityundertheAct by including in
thecritical habitatarea,land which it
knowsdoesnot meettheAct’s
definition of critical habitat.The
regulationsstatethat “critical habitat
will be definedby specificlimits using
referencepointsandlines asfound on
standardtopographicmapsof thearea”
[50 CFR424.12(c)l.TheServiceshould
choosereferencepoints thataremore
precisethansectionlines,andless
ephemeralthan treesandsandbars.

ServiceResponse:The suggestionto
designatemorepreciseboundariesmay
be possiblein somecases.No specifics
on suggestedboundarieswere provided.
Attemptingto redefinethecritical
habitatby anothermeanswould unduly
delaya final decisionon this matter.

TheServiceis requiredto use
existing,readilyrecognizable
boundariesin thedevelopmentof legal
descriptionsfor critical habitat. The
Servicecannotuseephemeralfeatures
suchasvegetationfor boundaries.In
caseswhere areasdesignatedascritical
habitatdo not contain theprimary
constituentelements,impactsoccurring
within this areawill not resultin a
finding of adversemodificationby the
Service.Thus,designationof critical
habitatwill not effectthoseareaswithin
thelegalcritical habitat boundariesthat
do not containvireo nestingor foraging
habitat.

Issue3: The Servicehasnotclarified
thepotentialeffectsof critical habitat
designationon privatelandowners.For
example,Serviceresponsesto Issues7
and18 in the revisedproposedrule (SO
FR 34892)appear contradictory.The
responseto Issue7 statesthatmost
activitiespotentiallytaking placewithin
critical habitatwill requireFederal
approval,andthereforebesubjectto the
requirementsof section7 consultation.
Thediscussionof Issue18, however,
implies that Federalinvolvement in -

projectson private landwould be
unusual.

Federalcaselaw indicatesthat
designationof critical habitatwill,
contraryto theService’s
representations,affectactivities on State
andprivatepropertyevenif thereis no
Federalinvolvement.For example,in
Paula v. Hawaii, 639F. 2d 495 (9th Cir.
1981),thecourtheldthat thestateof
Hawaii’s maintenanceof sheepand
goatswithin Paula(Loxioidesbailleul)
critical habitatconstitutedatake,even
though therewasno Federal
involvement. -

ServiceResponse:Section7 of theAct
appliesonly to Federalagencies,
directingthemto ensurethat their
actionsdo not jeopardizethecontinued
existenceof listed speciesoradversely
modify critical habitat.The Service
maintainsthataprojectpotentially
affectinga federallylistedspecieswill
only requiresection7 consultation
whenFederalfunding,approval,
permitting,licensing,or other
discretionaryauthorityis involved.
BecausetheleastBell’s vireo critical
habitatis primarily wetland,it is
anticipatedthattheArmy Corpsof
Engineerswill beinvolved in projects
affectingthis habitat,throughthe
section404 permittingprocessof the

Clean Water Act. A section404 permit
is requiredfor projectsinvolving dredge
or fill of jurisdictional wetlands or
watersof theUnited States.For projects
on private property,wherewetland
within critical habitatis neitherdredged
norfilled, Federalinvolvementunder
section7 is not anticipated.

By contrast,section9, which
prohibits theunpermitted“take” of
endangeredspecies.appliesto all
“persons”(as definedin theAct) within
thejurisdiction of theUnitedStates.
Pursuantto section9 of theAct andthe
regulationsandstatutespertaining
thereto,“take” meansto “harass,harm,
pursue,hunt,shoot, wound, kill, trap,
captureorcollect, or to attemptto
engagein any suchconduct”jiB U.S.C.
1532(19)1.In thecaseof Paulav.
Hawaii, the Courtrenderedan opinion
on the legal definition of “take.” The
Courtruledin Poilla v. Hawaii that
habitatdestructionharmsaspeciesby
indirectlycausingadeclinein the
population,andprecludingrecoveryof
thespecies.Therefore,thecourt’sruling
in this casepertainedto thelegal
definition of “take” andnot the
designationor function of critical
habitat.A landownerdestroyingvireo
habitatmightbe involved in asection9
taking,but would haveno incremental
legalexposureasa resultof critical
habitatdesignation.

Issue4: Therevisedproposedrule
usesanimproperincrementalapproach
to theeconomicanalysisrequiredby the
Act. In therevisedproposedrule, the
Servicestatedthattheeconomic
analysisshouldonly apply to project-
relatedcostsof mitigation within
critical habitatdesignationoverand
abovethosecoststhatwould be
incurredas aresultof listing thevireo.
TheServicetherebyeliminatedthe
restraintsimposedthroughthe
balancingprocesssetforth in section4
of theAct.

ServiceResponse:Theeffectsof
critical habitatdesignationare
incremental,andrepresentonly a
portion of the total costof a species’
conservation.A high level ofprotection
is alreadyaffordedto leastBell’s vireo
habitatby theCleanWaterAct and
Federalwetlandspolicy. An additional
layerof protectionhasbeenaddedto
this by the listing of thevireo, which
prohibits jeopardyand takeof the
species.Evenwithout designationof
critical habitat,modificationof
occupiedvireo habitatcanconstitute
jeopardyor take.Federalagencies
cannotadverselymodify designated
critical habitat.As discussedabove
under“Available Conservation
Measures,”that is in addition to the
requirementto avoid jeopardizing the
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continuedexistenceof a federally listed
species.Furthermore,if aFederal
agencymayaffectcriticalhabitat,that
agencymustconsult with theService
even if the habitat happensto be
unoccupied.Theseaddedsection7
requirementswereconsideredin the
developmentof theeconomicanalysis.

In the 1982 amendmentsto section4
of theAct, Congressaddedtheword
“solely” to thestatutorydirectivethat
theSecretarybaselisting on thebest
scientific andcommercialdata
available.A Houseof Representatives
reportstates:

Theadditionof theword “solely” is
intendedto removefrom theprocessof
the listing ordelistingof speciesany
factornot relatedto thebiological status
of thespecies.Thecommitteestrongly
believesthateconomicconsiderations
haveno relevanceto determinations
regardingthestatusof species* *

Applying economiccriteria to the
analysisof thesealternativesand to any
phaseof thespecieslistingprocessis
applyingeconomicsto the
determinationsmadeundersection4 of
theAct andis specificallyrejectedby
the inclusion of theword “solely” in
this legislation.EH.R. Rep.No. 97—304;
see16 U.S.C. 1533(b)(1)(A)]

TheJointRegulationson Endangered
SpeciesalsostatethattheSecretarymay
makea determinationoflisting “solely
on thebasisofthebestavailable
scientificandcommercialinformation
regardinga species’status,without
referenceto possibleeconomicor other
impactsto suchdetermination”(50CFR
§ 424.11(b)).In 1978, Congressamended
section4 of theAct to requirethe
Secretaryto takeinto consideration“the
economicimpact,andanyother
relevantimpact,of specifyingany
particularareaascritical habitat” (16
U.S.C. 1532(5)(A)(i)).Federal -

regulationson implementationof the
Act statethat “A final designationof
critical habitatshall bemadeon the
basisof thebestscientificinformation
available,after taking into consideration
theprobableeconomicandother
impactsofmaking suchadesignationin
accordancewith § 424.19”(50 CFR
§ 424.12(a)).TheServiceinterpretsthe
history of theAct andFederal
regulationsto clearly indicatethatthe
economicanalysisshouldonly takeinto
accounttheeffectsof designating
critical habitat,andnot thoseof listing
thespecies.

Issue5: Someindividualswantedto
know if critical habitatdesignation
would resultin theneedfor additional
mitigation for projectswith ongoing
managementorconservationplans
designedto mitigateimpactsto vireos.

ServiceResponse:For projectsthat
havecompletedthesection7
consultationprocessto develop
mitigation measuresfor directand
indirect impactsto the leastBell’s vireo
andvireohabitat,it is highly unlikely
thatadditionalmeasureswill be
requiredasaresultof thecritical habitat
designation.

For example,two California
Departmentof Transportation
(CALTRANS) projectsin SanDiego
County andan OrangeCountyWater
District waterconservationprojectin
thePradoBasinthat involve Federal
funds, permits,or authorizations
promptedformal section7 consultations
becauseof proposedimpactsto vireos
and/orvireo habitat irrespective(andin
advance)of critical habitatdesignation.
In eachcase,theoverallproject-related
impactsto thevireo wereevaluatedand
disclosed,andmitigation wasproposed
in therequiredenvironmental
documentation.Mitigation was
appropriatelydevelopedin each
instancethatcompensates,to theextent
deemedreasonableandprudent.for
unavoidabledirectandindirect impacts
to thevireo,vireo habitat,andpublic
fish andwildlife resourcesin general.
Therefore,theServicefully anticipates,
in theseinstances,thatno additional
mitigation would berequired,prudent,
orevenpossibleasaresultof the
designationof critical habitat. In this
regard,theServicecannotsummarily
dismisstheOrangeCountyWater
District’s (District) position that ‘barring
unforeseencircumstances,the
mitigation andconservationmeasures
thathavebeenimplementedand
proposedfor implementation”as a
resultof a currentsection7 consultation
will fully mitigatefor impacts
associatedwith theDistrict’s water
conservationproject.

issue6: Sinceconversionof landto
residentialorcommercialdevelopment
would adverselyaffect critical habitat,
propertyownerswould losebeneficial
useof their land.Critical habitat
designationwithin certainareas,suchas
theSan Luis ReyMunicipal Water
District, would thusconstitutea
regulatorytakingof property.

ServiceResponse:Propertyowners
within thecritical habitatboundaries
arenot expectedto losebeneficialuse
of their landasa resultof critical habitat
designationitself. In evaluating
proposedprojectswithin critical habitat
boundaries,undersection7 of theAct,
theServicewould first determineif the
specificareacontainedforagingor
nestinghabitat for leastBell’s vireos.
Thedesignationof critical habitat
would only affectthoseareasthat
containedelementsof nestingor

foraginghabitat.Areasthat lackforaging
or nestinghabitat would not be affected
by thedesignation.Furthermore,within
critical habitat,only thoseactivities
with Federalinvolvementwould be
subjectto section7 consultation.Such
involvement is mostlikely to occur
whena project involvesdredgeor fill of
watersof theUnitedStates.In cases
wheresection7 consultationis
required,reasonableandprudent
alternativesor measuresarelikely to be
developedthat do not precludethe
developmentof privateproperty.Given
thepertinentdatapertainingto past
section7 consultationsinvolving the
vireoor otherlistedspeciesin southern
California,it is extremelyunlikely that
anyprojectwould beeffectivelystopped
or significantlymodifiedbecauseof the
section7 process.In fact, aWorld
Wildlife Fundstudy,using12 yearsof
datafrom theentireUnited States,
concludedthat “The vastmajority of
federalactivitiessubjectto consultation
successfullyproceededto completion
while accommodatingtheneedsof
endangeredandthreatenedspecies.”
Lessthan1 percentof theactionsthat
werethesubjectof formal consultation
duringthis study were“blocked”
becauseof section7 (Barry et ai. 1992).

In the rarecaseswhen theService
issuesjeopardyopinionswithout
acceptablereasonableandprudent
alternatives,theactionagencymaytake
theprojectto anexemptioncommittee
andaskthat its projectsbeexempted
from therequirementsof theAct. The
Serviceanticipatesthat few, if any,
opinions would not containacceptable
reasonableandprudentalternatives.

Issue7: If it is foundthat water
extractionis damagingto leastBell’s
vireo critical habitat,thenrestrictions
on waterextractionwould impinge on
therights of landownersandhavea
largeeconomicimpacton agriculture.
Such restrictionswouldalsothreaten
thesupply of domesticwaternecessary
to meetthewaterdemandsfor certain
communities.

ServiceResponse:As discussedin the
responseto Issue3 above,only those
projectswith Federalinvolvement
would bedirectly affectedby critical
habitatdesignation.The Servicedoes
not anticipateanycircumstancesin
which therewould be Federal
involvement in waterextraction
processeson privatepropertywithin
anyof thecritical habitatareas.Water
extractionrightson privateproperty
couldnot benegatedbecauseof critical
habitatdesignation.

issue8: Thebenefitsof designating
certainareassuchasNewhall property
on theSantaClara Riverdo not exceed
theeconomiccostsof suchdesignation.
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Currentandpotentialrevenuesfrom
agriculture,housingdevelopment,and
filming activities onNewhall property,
within proposedcritical habitat,exceed
$200million, andrevenuesfrom
adjacentNewhall activitiespotentially
impactedby thedesignationexceed
$160million. In additionto Newhall,
otherpropertyownershaveexpressed
concernsoverthecostsof mitigation
requirementsthatwould begenerated
by thecritical habitatdesignationon
their lands.

ServiceResponse:Newhall’sanalysis
(NewballLandandFarmingCompany
1992)andcommentssubmittedby other
landownersarebasedon the
assumptionthat designationof critical
habitatwould prohibit or substantially
modify all activitieswithin the
designatedboundaries.The responseto
Issue6 aboveindicatesthattheService
anticipatesveryfew, if any.projectsto
bestoppedor significantly modifieddueS
to critical habitatdesignationitself. Any
impacton theseprojectswould be
throughsection9 prohibitionson
taking.

In addition,habitatoccupiedby
vireosis alreadyprotectedbecauseof its
statusasa federally-listedspecies.The
CleanWaterAct, National
EnvironmentalPolicy Act, Fish and
Wildlife CoordinationAct, Federal
wetlandpolicy, sections1601 and1603
of theCalifornia FishandGameCode,
andtheCalifornia Environmental
Quality Act alsoprovidevariousdegrees
of considerationor protectionfor these
areas.The requirementsof thesestatutes
overlapconsiderably,andascribing
costsincurredfor mitigation or
compensationto eachof thesestatutes
separatelyis problematical.

If occupiedvireohabitat,
jurisdictionalwetlandsorwatersof the
UnitedStatesareto beaffectedby a
Federalagencyorprojectproponent,
that agencyor projectproponentis
presentlyrequired(in theabsenceof
critical habitatdesignation)to replace
thosevalueswith from I to 5 acresof
appropriatehabitatcreatedfor every
acrelost. However,this replacementis
generallymandatedat theFederallevel
only if theimpactexceedsI acreunder
theCorps’ NationwidePermitProgram
implementing,In part,section404 of
theCleanWaterAct or if vireoswould
beaffectedby theprojectpursuantto
section7 of theAct andthe
implementingregulationspertaining
thereto.

With critical habitatdesignation,the
essentialelementsof suitable,but
unoccupied,habitatmustbe preserved
throughprojectdesignor mitigation.
Thus,designationof critical habitat
generallywould haveanincremental

economiceffectonly on federally
involved projectsthatarelessthanan
acrein sizeor that requiremitigation
measuresaboveandbeyondwhat is
currentlybeingnegotiatedor required
giventhevireo’s statusasa listed
speciesandthe regulatoryauthorityof
theCorpsof EngineersandCalifornia
Departmentof FishandCameto require
theminimization ormitigation of
impactsto jurisdictionalwetlandsor
waters.Therefore,thosemitigation
measuresattributablesolely to critical
habitatdesignation(e.g., the
replacementor rehabilitationof small
amountsof habitat,contributionsto
habitator speciesmanagementfunds)
areexpectedto berelativelyinfrequent
andaddonly incrementallyto project
costs.Costsassociatedwith wetland
creationarediscussedunderthe
responseto Issue3 in therevised
proposedrule(57FR 34892).

In anycase,theNational
EnvironmentalPolicyAct andthe
EndangeredSpeciesAct statethat costs
associatedwith mitigation or
compensationarepartof theproject
costs.Becausethe leastBell’s vireo is
essentiallyanobligatewetlandspecies,
thecostsassociatedwith impactsto
unoccupiedvireohabitatwould be
borneby theprojectapplicantwhether
or not criticalhabitatwasdesignated.
However,the Servicebelievesthat no
mitigationcostswill be attributableto
the designationof critical habitatfor
projectson privatelandsthatare
outsidethejurisdiction of Federal
regulatoryagencies.

Issue9: Thedesignationof critical
habitatmay impact flood control
projects.If periodicremovalof riparian
vegetationfrom flood controlchannels
is restricted,theimpactswill involve
not onlylossesof waterand
uncontrolledflooding, butalsocostsin
termsof humanlife.

ServiceResponse:Theresponseto
Issue6 abovestatesthat projectsare
rarelyblocked,sincereasonableand
prudentalternativesor measuresare
usuallydevelopedthat allow theproject
to proceedin a timely manner.The
responseto Issue8 aboveaddressesthe
potential increasein regulationdueto
critical habitatdesignation.A high level
of protectionis affordedto wetlandsby
theCleanWaterAct andFederal
wetland policy. Regulationsto avoid,
minimize, or compensatefor impactsto
wetlandsin general.andvireo habitatin
particular,would beincurredevenif
critical habitatwasnot designated.The
layerof regulationaddedthrough
critical habitatdesignationis not
expectedto preemptpublic healthand
safety.Although theServiceencourages
long-rangeplanningof all projectsthat

adverselyaffectthevireo orvireo
habitat,it recognizesthatemergencies
(e.g..fires)developthatnecessitate
acceleratedconsultationsor the
assessmentof impactsanddevelopment
of appropriatemitigation measures
after-the-fact.

Issue10: Utility corridorsandaccess
roadsshould not beincludedascritical
habitat.Both routine andemergency
maintenancearenecessaryto maintain
public safetyandservice.

ServiceResponse:Utility corridors
exist within leastBell’s vireo critical
habitat;however,nobiological evidence
orother basisjustifies theexclusionof
suchcorridors from acritical habitat
designation.TheServicewill address
eachprojecton a case-by-casebasisand
assisttheFederalactionagencyin
avoiding,minimizing, andmitigating for
impactsto thevireo andits critical
habitat.In addition,agenciesare
generallyencouragedto requestformal
consultationon programmaticactivities.
Such consultationswould facilitate long
rangeplanningefforts.TheServiceis
unawareof any instanceswherethe
maintenanceof utility structuresor
facilitieswasprecludedby the listing of
thevireo; it is anticipatedthatthe
designationof critical habitatsimilarly
will not impinge on necessary
operations.Furthermore,aswas
explainedin the responseto Issue9
above,pertinentregulationsandService
policy providefor theresolutionof
impactsto listed speciesandtheir
critical habitat thatresult from
correctiveactionstakenin true
emergencysituations.

Issue11: Designationof critical
habitatrequiresanEnvironmental
ImpactStatement(EIS) pursuantto the
requirementfor Federalagenciesto
comply with theNational
EnvironmentalPolicy Act (NEPA).

ServiceResponse:Forthe reasons
citedin theNEPA sectionof this rule,
theServicehasdeterminedthatrules
issuedpursuantto section4(a) of the
EndangeredSpeciesAct do not require
thepreparationof anEIS.

Issue12: Prior replacementof habitat
shouldonly berequiredwhenit canbe
conclusivelydeterminedthatexisting
habitatis beingusedat its full potential.
Severalcommentersalsoexpressedthe
opinionthatthemandatedreplacement
of vireohabitatprior to project
commencementwould bean
unreasonableandexcessive
requirement.

ServiceResponse:In thevastmajority
of section7 consultationson potential
impactsto thevireo,theServicehas
recommmendedprior replacementof
vireo habitat,anddoesnot anticipate
changingthis patternwith designation
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of critical habitat.Only in cases
involving a relatively largeacreageof
unoccupiedvireo habitatwould sucha
requirementresultfrom critical habitat
designation.Becauserequirementsfor
habitatreplacementin advancehave
invariablybeenpromptedby projects
with substantialimpactsto vireosor
significantportionsof occupiedvireo
habitat,it is anticipatedthatprior
habitatreplacementwould be necessary
in thosecircumstancesregardlessof
whethercritical habitathasbeen
designated.In somecases,especially
wherelandcostsarehigh, project
proponentshavechosento mitigate
project-relatedimpactsin advanceto
increasethe likelihood of “no netloss”
of wetlandorvireo habitatvalues.This
approachhasalsobeenusedasa means
to minimize the requiredamountof
habitatcompensation.

issue13: Severalcommenters
suggestedthattheServiceshould
specifythecriteriausedto distinguish
vireoquality habitatwithin the
designatedboundaries.Somesuggested
thattheServiceshould havedesignated
boundariesto moreaccuratelyreflect
theactualhabitatboundaries.

ServiceResponse:In establishingthe
approximatelimits of actualcritical
habitatwithin thedesignatedcritical
habitatareaboundaries,theService
utilized NationalWetlandInventory
maps.Becausethe largemajority of
vireo habitatconsistsof mixed
woodlandorwillow woodlandhabitats
thatarecontainedwithin jurisdictional
wetlandsandwatersof theUnited
States,thesemapsfairly accurately
designatetheextentof actualor
potentialhabitatat a designatedlocale.

issue14:The Servicehasnot
addressedthebiological implicationsof
artificially sustainingriparianhabitatin
thesuccessionalstageappropriateto
supportleastBell’s vireos. What
associatedhabitatsandspecieswill
sufferfrom receivinga lower level of
protectionasa director indirect effect
of the designation?

ServiceResponse:TheServiceis not
advocatingartificial maintenanceof
riparian habitatataparticular
successionalstage.Rather,theServiceis
advocatingmaintenanceofnatural
systemsunderconditionsthatwill be
conduciveto supportingvireo
populations.Sincethevireo wasfirst
listed by thestateof California in 1980,
it hasnot beennecessaryto artificially
maintainvireo habitatat agiven
successionalstage.

Issue15:Designationof critical
habitatshouldbepostponeduntil
ongoingconservationplansto mitigate
negativeimpactsto thevireoarein
placeandevaluated,or until further

studiesaiecompletedandweknow
exactlywhy thevireo hasdeclined.

ServiceResponse:On thebasisof past
experiencewith otherlisted speciesand
critical habitatdesignations,theService
believesthatthedesignationof critical
habitatwill not beincompatiblewith
existing conservationor management
plans.Currentdraftsof habitat
conservationplansfor theSanDiego
andSweetwaterRiversareconsidered
by theServiceto becompatiblewith
critical habitatdesignation.The
designationof critical habitatmay, in
fact,simplify thecreationandfunding
of areaor drainage-specificmanagement
plans.

Basedon the demonstrated,relative
successof severalvireo management
plansandotherconservationefforts
within its rangeandtheendangered
statusof this species,theServicecannot
justify thepostponementof critical
habitatdesignationuntil all
managementplansareevaluatedor in
place. Sucha postponementcould
reducethechancesfor thesurvival or
recoveryof thespecies.

Issue16: TheOrangeCountyWater
District requestedtheexclusionof all
landsbelowthe505-footelevationin
thePradoBasinfrom critical habitat
designationbecauseof its commitment
to mitigateimpactsto vireosandvireo
habitatbelowthatelevationalcontour.

ServiceResponse:The Corps’Draft
EIS for theOrangeCountyWater
District’s waterconservationproject
indicatesthat implementationof the
District’s projectwill bephased.The
level of thewaterconservationpooi will
be incrementallyraised:(i) Oncehabitat
abovethe505-footelevationis
rehabilitated,restored,or createdto
replaceoccupiedandpresently
unoccupiedvireo habitatbelow505-ft
that is destroyedor degradedbecauseof
theproject, and(2) it is demonstrated
thatthevireo populationis not
adverselyimpactedby their
displacementor thedestructionor
degradationof preferredhabitat.For
thesereasons,theServicedid not
removelandsfrom critical habitat
designationwithin thePradoBasin that
currentlyaccommodatea majority of the
nestingpairsrepresentingthesecond
largestvireo populationin theUnited
States.

Issue17:Severalcommentersnoted
thattheServiceshould alsolist critical
habitat for otherareas(e.g.,the lower
SantaYnezRiverin SantaBarbara
County) or for all areaswith populations
of morethan 10 pairsof vireos.

ServiceResponse:The Serviceretains
theoption to considerthedesignationof
additional critical habitat.Designation
of morecritical habitatwould bethe

subjectof anew proposedrulethat
would solicit public commentsand
providefor a public hearing,if so
requested.

Issue18: Giventhehigh levelsof
cowbirdnestparasitismandhabitat
loss, it mayalreadybetoo late to save
thevireo evenif habitat is preserved.

ServiceResponse:Thestability or
instability of populationsis not oneof
thecriteria usedto determinethe
appropriatenessof designatingcritical
habitat.TheAct requirestheServiceto
designatecritical habitat for a listed
speciesin areasthatareessentialto the
conservationof thespecies,unlessit is
not prudentto do so. TheAct would
requirethedesignationof critical
habitatevenif little couldbe doneto
minimize mostthreatsfacingthe
species.Fortunately,however,thevireo
hasrespondedfavorablyto management
in anumberof locationsthroughoutits
range.Therefore,it seemsreasonableto
concludethatthedesignationofcritical
habitatwill provideadditional
protectionto thevireo andincreasethe
likelihood of its recovery.

Issue19: Certainareasshouldnot be
designatedascritical habitatbecause
theydo not * * * requirespecial
managementconsiderationsor
protections,”asprescribedby section
3(5)(A)(i)(II) of theAct. This comment
wasusually followed by abeliefabout
which type of regulationsalready
provide~‘specialmanagement
considerationsor protections.”

TheServiceshouldnot designate
critical habitatbecauseotherregulations
andlevelsof governmentalready
protectthehabitatsufficiently. For
example,local and/orState
governmentscanmanagehabitatand
preventprivatelandownersfrom
clearingriparianvegetation.Projects
alteringastreamcoursearesubjectto
reviewundersection1601 or 1603 of
theCalifornia Fish andGameCode.

Federalregulationsalsoprotect
proposedcritical habitat.Designationof
critical habitat is not necessaryfor areas
in whichactivities areplannedthat will
requireNationalEnvironmentalPolicy
Act (NEPA) reviewandcompliance.Nor
is it necessaryto designatecritical
habitaton theSantaYnezRiverbecause
this areais alreadyprotectedunderthe
jurisdiction of theForestService.All
theseregulationsandmanagement
practicesprecludetheneedfor
designatingcritical habitat.

ServiceResponse:Localgovernments
havenot preventedhabitat lossfor the
leastBell’s vireo underexisting
regulatorymechanisms.Areasunder
Federaljurisdiction may requirespecial
managementconsiderationsor
protectionthat would not be afforded



4854 Federal Register I Vol. 59, No. 22 / Wednesday,February2, 1994 / Rules and Regulations

without critical habitatdesignation.For
thesereasons,theServicebelievesthat
inclusion of areasalreadysubjectto
local, State,or Federalregulationsis•
consistentwith thedefinition of critical
habitatcitedundersection 3(5)(A)(i)(ll)
of theAct.

Issue20: Critical habitatdesignation
in thePradoBasinof theSantaAna
Riverwould force theCorpsof
Engineersto releasestormwaterquickly
(to minimize theadverseeffectsof
standingwateron vireo habitat)andat
too greatavelocity for thelocal water
district to divert it into their percolation
(spreading)basinsfor water
conservation.

ServiceResponse:TheServicehas
beenworkingwith theCorpsof
Engineers,OrangeCountyWater
District, andThe NatureConservancyto
resolveconflicts betweenvireo
conservationandflood control/water
conservationactivities in thePrado
Basin.Basedon thedistribution and
abundanceof thevireo within thePrado
Basinrelativeto thereservoirpool
inundationzone,thesewater
managementactivitiesmay affecta
listedspecies.Onthat basis,theCorps
initiated formalconsultationwith the
Serviceon October16, 1992.The Corps
hasincludedathoroughcompensation
packageas part of theproject
description.The proposed
compensationmeasuresvery likely
adequatelyprovide for impactsto the
vireo and its habitat.For this reason,the
Servicebelievesthata critical habitat
designationis not likely to imposeany
additional costsfor avoiding,
minimizing, or mitigating impactsto the
vireo.

Issue21:Thecostof mitigation asa
resultof critical habitatdesignation
would placeanunreasonablefinancial
risk on theprojectproponent.For
example,onecommenterestimatedit
would costabout54—10 million to
createhabitatto compensatefor the
habitatthat would be destroyedby
raisingtheheight of GibraltarDam.
Sinceriparianhabitatcreationis
expensiveandtheresultsare
unpredictable,theproject proponents
mayspendagreatdealof moneywith
no return if themitigation program
should fail.

ServiceResponse:As statedin the
responseto Issue12 above,designation
of critical habitatcould, in a few cases,
requireprior habitatreplacementof
applicantsfor projectsin areasthat
containsuitable,but unoccupied,vireo
habitat.

Wetlandcompensatorymitigation can
be acostly, time-consuming,and
difficult endeavorwith an uncertain
probability of success.However, in the

6 yearssincethevireo waslisted,two
agencieshaveconstructedprojectsthat
havebeensubjectto this prior
replacementrequirement,andboth have
successfullycreatedhabitatthatnow
supportsvireos.As restoration
techniquesarefurther refined, it is
likely thatrevegetationprojectswill
becomemoresuccessfulin shortertime
frames.The requirementto createvireo
habitatbeforeexisting habitatis
destroyedensuresthat this federally
listedspecieswould not sustaina loss
of habitat,eventemporarily. In some
cases,thetemporaryloss of habitatmay
havea significantadverseimpacton the
vireo.Giventheuncertaintyof wetland
creationor restoration,it is unlikely that
theServicewould supporta project
proposalthatwould resultin the
destructionof largeareasof riparian
habitatwithout first providing adequate
replacementhabitat for theleastBell’s
vireos in thearea.

Undersection4(b)(2) of theAct, the
Secretaryhastheauthorityto exclude
an areafrom critical habitatdesignation

* * * if hedeterminesthatthe
benefitsof suchexclusionoutweighthe
benefitsof specifyingsuchareaaspart
of thecritical habitat,unlesshe
determines,basedon thebestscientific
andcommercialdataavailable,that the
failure to designatesuchareaascritical
habitatwill resultin theextinction of
thespeciesconcerned.”TheGibraltar
Reservoirpopulationof thevireo
representsthenorthernedgeof its
currentrange,andthereforeis most
likely to bethesourceof recolonization
to thenorth or to theCentralValley.
Becauseof this geographical
significance,thedesignationof thisarea
ascritical habitat is appropriate.

In any case,theproposedproject to
raisetheheightof GibraltarDam is not
currentlybeingconsidered,sincethe
city of SantaBarbarais using
economicallyfeasiblealternative~.s’ater
sources.

Issue22: Critical habitatshould not be
designatedbecauseof projectdelaysdue
to lengthypermitting processesand the
timerequiredto offset negativeimpacts
beforea projectcouldbe constructed.

ServiceResponse:Forprojectswhere
unavoidableimpactsto unoccupied
vireo habitatwould occur.
compensatorymitigation in theform of
habitatcreationmayhaveto be
completedprior to thedestructionof
existing habitatso that thevireo would
not sustaina netloss of available
nestingor foraginghabitat.

The amountof time for successful
habitatcreationwould vary depending
on themethodsusedandcouldtake
severalyears.Theactionagencyor
permit applicantwould needto initiate

therestorationactivitiesearlyenoughto
allow sufficient time for vireo habitatto
develop.Most majorprojectsare in the
planningstageslong enoughto provide
adequatetime for advancehabitat
creationif thecompensationefforts are
doneexpeditiously.Properplanning
would reducethe likelihood of a project
delay.

Section7 regulationsrequirethe
Serviceto completeformalconsultation
within 90 daysof initiation and issuea
biological opinion within anadditional
45 days.By policy andin practice,the
Serviceusuallycompletesformal
consultationwithin 90 days.

Issue23: Designationof critical
habitat is unnecessarybecausenest
parasitismby cowbirdsandpredation
areresponsiblefor thedeclineof the
vireo,ratherthanhabitatloss. One
commenterstatedthat vireo habitat is
plentiful, andefforts to conservethe
speciesshould focus on otheraspectsof
its ecology.

ServiceResponse:Two majorfactors
havebeenidentifiedasbeing
responsiblefor therelativelyrecent.
dramaticdeclineof the leastBell’s
vireo: (1) Widespreadhabitat
destruction,and(2) high ratesof nest
parasitismby cowbirds(Goldwasseret
ci. 1980).Thesynergisticeffectsof these
two factorsmay havefurther
exacerbatedthesituation.Although
cowbird removalprogramshave
effectively solvedtheproblemof
excessiveparasitismat a numberof
locales,habitatconservationand
creationprogramshavenot achievedthe
samelevel of success.Theseprograms
eventuallymustbe successfulif
conservationandrecoveryof thevireo
is to beachieved.To that end, the
designationof critical habitataffords a
higherlevel of protectionto riparian
woodlandhabitatsthatcurrently (or
potentially could) supportnestingpairs
of vireos. The Serviceconsidersthis
actionparticularly appropriatein light
of theinability of existing regulatory
mechanisms(e.g., theCleanWaterAct,
local regulations)to adequatelyprotect
vireo habitat.

issue24:The critical habitat
designationwould resultin more
stringentlocal permitting andapproval
processes.

ServiceResponse:The Servicehasno
authorityto requirelocal agenciesto
implementland userestrictions
consistentwith theregulations
protectingdesignatedcritical habitat
althoughtheServicewould support
suchactions.Thecommenterswho
raised this issuearelandownersin San
DiegoCounty.TheServicecontactedthe
SanDiegoCountyDepartmentof
Planningand LandUse(DPLU) with
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respectto this issueandwasinformed
thattheDPLU doesnot anticipateany
changesin local ordinancesasaresult
of critical habitatdesignation(T.
Oberbauer,County ofSanDiego,
Departmentof PlanningandLand Use,
pers.comm.).

Issue25:TheServiceshouldnot
designatecritical habitaton Camp
PendletonMarine CorpsBasebecause
theServiceand theMarineCorpshave
signeda Memorandumof
Understanding(MOU) thatwas
designedto accomplishthesamedegree
of habitatprotectionascritical habitat
would provide.Themanagement
programfor the leastBell’s vireo on
CampPendletoneliminatestheneedfor
specialmanagementconsiderations,and
therefore,designationof critical habitat
is unnecessary.

ServiceResponse:TheService
believesthattheMOU is providing an
adequatelevel ofprotectionto thevireo
andits habitaton CampPendleton.
UndertheMOU, theServiceagreedto
offer technicalassistanceandto consult
under section7 of theAct when
requested.TheMarineCorpsagreedto
consult under section7 of the Act on
activities that may affect the leastBell’s
vireo, to requestformalconsultationon
variousprogrammaticissuessuch as
roadmaintenanceandfire control, to
maintain1,200 acres(480ha)of vireo
quality habitatalongtheSantaMargarita
River, andto continuecowbird trapping
efforts(whichwere initiated in 1983)
andnestmonitoring activities(which
were initiated in 1981) aslong as
funding wasavailable.

The SantaMargaritaRiver supported
1,200 acresof quality vireo habitatand
98 territorial male leastBells’ vireos
when theMOU wassignedin 1986.
Since1986, theMarine Corpshas
continuedcowbird trapping efforts,and
until 1991 carriedout a thorough
monitoring program.The vireo
populationalongtheSantaMargarita
Riveron CampPendletonhasincreased
from 98 to 212 territorial malesfrom
1986 to 1991.

Although this areais essentialto the
conservationof thespecies,theService
finds thata formal critical habitat
designationis unnecessarybecausethe
MOU containsprovisions for section7
consultationfor proposedactionsthat
maydestroyor adverselymodify vireo
habitat.The Servicealsofinds thata
level of protectionequivalentto or
greaterthan that providedby a critical
habitat designationcanbe achievedfor
thevireo on this portion of the Santa
MargaritaRiverthroughcooperation
with theMarineCorpsundertheMOU.
However, theServicewill reconsiderits
position to designatecritical habitatat

this locality if conditionswarrant.The
Servicewill useits authorityur~der
sections7 and9 of theAct to insure
compliancewith theprohibitions on
unauthorizedtake.For thesereasons,
theServicehasremovedabout9,600
acres(3,840 ha)on CampPendleton
from thecritical habitatdesignation.

NationalEnvironmentalPolicy Act

TheServicehasdeterminedthatan
EnvironmentalAssessment,asdefined
undertheauthorityof theNational
EnvironmentalPolicy Act of 1969,need
not bepreparedin connectionwith
regulationsadoptedpursuantto section
4(a) oftheEndangeredSpeciesAct of
1973,asamended.A noticeoutlining
theService’sreasonsfor this
determinationwaspublishedin the
FederalRegisteron October25, 1983
(48FR 49244).

Regulatory Flexibility Act and
ExecutiveOrder 12B66

This rulehasbeenreviewedunder
ExecutiveOrder12866.The Department
of theInteriorhasdeterminedthat this
designationwill not haveasignificant
economiceffect on asubstantialnumber
of smallentitiesundertheRegulatory
Flexibility Act (5 U.S.C. 601 et seq.).
Basedon theinformationdiscussedin
this rule concerningpublic projectsand
privateactivities within thecritical
habitatareas,it is not expectedthat
significanteconomicimpactswill result
from thecritical habitatdesignation.In
addition,therearealimited numberof
actionson privatelandthat have
Federalinvolvementthroughfundsor
permitsthatwould affect orbeaffected
by thecritical habitatdesignation;the
potentialeconomicimpact of thecritical
habitatdesignationon theseactionswill
be minor. Also, no directcosts,
enforcementcosts,or information
collectionor recordkeeping
requirementsareimposedon small
entitiesby this designation.This action
doesnot imposeanyrecordkeeping
requirementsasdefinedby the
PaperworkReductionAct of 1980.
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recordkeepingrequirements,

Transportation.

RegulationPromulgation

Accordingly.part17, subchapterB of
chapterI, title 50 of theCodeof Federal
Regulations,isamendedassetforth
below:

PART 17—(AMENDED]

1. Theauthority citation forpart17
continuesto readas follows:

Authosity: 16 U.S.C.1361—1407;16U.S.C.
1531—1544;16U.S.C.4201—4245;Pub. L 99—
625, 100Stat3500; unlessotherwisenoted.

§17.11 tAmendedi
2. Amend § 17.11(h)by revising the

“Critical habitat” entry for “Vireo, least
Bell’s,” underBIRDS to read“17.95(b)”.

3. Amend § 17,95(b)by addingcritical
habitat for theleastBell’s vireo in the
samealphabeticalorderasthespecies
occursin § 17.11(h).

§ 17.95 CrItical habitat—fishandwildlife.
* * a * *

LEAST BELL’S VIREO(Vireobe/lu pusil’us)
California:Areasof andandwateras

follows:

1. SantaYnezRive~.SantaBarbaraCounty
(IndexmaplocationA).

T.5N.,R.27W.:secs.1,W½,andl2,all
exceptNEV*. In addition,all adjacentlands
within the following circumscribedarea:
beginningat a point 0.25mi southof the
northeastcornerof sec. 12, T. 5 N., R. 27W.;
thenceeastabout0.5 mi; thencenorthabout
1.25 mu; thenceeastapproximately1.3 nil to
the intersectionof Mono Creekandthe Los
PrietosY Najalayegualandgrantboundary;
thencesouthabout2.5 mi; thenceeast
approxImately2.6 ml to AguaCalienteCreek

(at a point about0.4 nil northand0.1 ml east
of thePendolaGuardStation);thencesouth
about0.5 ml; thenceeastabout1.0 ml; thence
southabout0.25 ml; thenceeastabout0.5
nil; thencesouthabout0.75 ml to the
southwestcornerofT. 5 N., R. 25 W., sec.
19; thenceeastto the southeastcornerof T.
5 N., R. 25W., sec20; thencesouth about
0.63 mu; thencewestto westernboundaryof
T. 5 N.. R.26 W., sec. 25; thencesouthabout
0.16mi; thencewestto easternboundaryof
T. 5 N.. R. 26 W., sec. 27; thencenorthabout
0.25 mi; thencewestto westernboundaryof

T. S N., R. 26W., sec. 27; thencenorthto the
northeasterncornerofT. 5 N., R. 26 W., sec.
27; thencenorthto thenortheasterncornerof
T. 5 N., R. 26W.,sec.28; thencewestto the
northwestcornerof T. 5 N.,It 26W., sec.
28; thencenorthto thenortheastcornerof T
5 N., R. 26 W.. partially unsurveyedsec. 20
thencewestto the northeastcornerof T. 5
N., R. 26W., unsurveyedsec.19; thence
northabout0.5 ml; thencewestto the
southeastcornerof T. 5 N., R. 27W., sec. 13
~51/4; andthencenorth to thesoutheast
cornerof T. 5 N.. R. 27W., sec.12.
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2. SantaClaraRiver, Los Angelesand
VenturaCounties(IndexmaplocationB).

T. 4 N., Rs.17and18 W.: all landwithin
3,500feetperpendicularlyandgenerally

southwardorwestwardof a line commencing
at apoint 100yardswestof BM 740 (apoint
about2.3 mi eastof theintersectionof Main
StreetandStateHighway 126 in Piru); thence

eastalongStateHighway126to its
intersectionwith The Old RoadatCastaic
Junction;andthenceeastwardand
southwardalongTheOldRoadto its
intersectionwith RyeCanyonRoad.
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3. SantaAsia River, RiversideandSan
BernardinoCounties(IndexsnaplocationC).

All landsbelowthe 543-footcontour in
partially surveyedT. 3 S., R. 7 W.,within the
PradoFloodControlBasin(upstreamfrom
PradoDaml. In addition, the following
adjacentlandsabovethe543-footcontourin
theSantaAna River bottomandwithin the
following boundaries:commencingata poitit
0.1 nil eastand0.2 nil northof thesouthwest
cornerof sec.2, T. 3 S., R. 7W.; thencenorth
about0.4 mi; thenceto apoint 0.25 mi east
and0.4 mi north of southwestcornerof sec.
31.T. 2 S., It 6 W.; thenceto thenortheast
cornerof sec. 31, T. 2 S., R. 6W.; thenceeast

0.35 mi; thenceto midpointof southern
sectionline of sec.21, T. 2 S., It 6W.; thence
to apoint 0.6 mi southof the northwest
cornerof sec.25,T. 2 S., R. 6W.; thenceeast
about0.6 mi; thenceto apoint 0.2 mi north
of thecenterof sec.30,T. 2 S., R. 5 W.;
thenceeastabout0.7 mi; thenceto apoint
0.6 ml eastof the southwestcornerof sec.20,
T. 2 S.. It 5 W.; thenceeastabout0.8 mi;
thence0.6 mi south;thenceto a point 0.3 mi
north of the southwestcornerof sec.28, T.
2 S., It 5 W.; thenceto a point 0.45 mi north
of thesouthwestcornerof sec.29, T. 2 S.,
It S W.; thencegenerallywestwardand
southwardalongthe RiversideCorporation

Boundary(asshownonUSGS Riverside
Quadrangle1980)to its Intersectionwith Van
BurenBlvd.; thenceto a point 0.2 mi eastand
0.75 mi south of thenorthwestcornerof sec.
27,T. 2 S., It 6 W.; thecce0.25 ml north;
thence0.7 ml west;thenceto apoint 0.85 ml
northof the southwestcornerof sec.32, T.
2 S., R. 6 W.; thenceto a point0.75 mi west
and0.1 mi southof the northeastcornerof
sec.6, T. 3 S., R. 6W.; thence0.5 mi west;
andthenceto the543-footcontourat apoint
0.3 nil westof the southeastcornerof sec. 2,
T. 3 5., R. 7 W.

BSilng Cod. 4310-65-P
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4. CoyoteCreek.SanDiegoCounty(Index
maplocationD).

T. 9 S.. R. 5 E.: secs.22, N½,SE¼;and
23, SW¼.
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5. SantaMargaritaRiver, SanDiegoCounty
(IndexmaplocationE).

T. 9 S., R. 3 W.: secs.4, all landsbelow
the600-footcontour; 5 SE1/4; 7; and8.

In T 9 S., R. 4 LV., Sec.12 E
1

/z; 13 NE¼.
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Ca
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a
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6. SanLuis ReyRiver,SanDiegoCounty
(IndexmaplocationF).

T. 11 S.. R. S W.:secs.13,S½NE¼,
SEI/*NWI/

4
, SW’/4; 14, SE¾SW¾,SI2SE’/4;

and23, NW’/4.
1. 11 S., R. 4 W.: secs.3, all landnorthof

MurrayRoad; 4,E½NE¼,Eh/
2

SE¼SW1/*,
W½NE¼SEI/

4
,E½NWI/4SE1/*,SWI/

4
SE1/

4
7,

N½NE¼NE’/*,NW¼NE¼.E½W½.

SW1/*SWI/
4

8, N½NE1/4,N½N½NW¼;9,
Nh/SNWI/4;and.18, NWI/*,

T. 10 S., R. 4 W.: sec.34, S1/2SW¼.
Surveyedandunsurveyedportions

accordingto the following metesandbounds;
borderedon thenorthby a linecommencing
at theintersectionof NorthRiverRoadand
the surveyedeasternsectionline of sec.3, T.
11 S., R. 4 W.; thenceeastalongsaidroad
to its junctionwith Via PuertaDel Sol;
thenceeastapproximately0.5 ml to State
Highway 76 nearestthe midpointof sec.31,

T. 10S., R. 3 W.; thencenorthwardand
eastwardalongsaidhighwayto its
intersectionwith theeasternsectionlineof
sec.27,T. 9 S., R. 2 W.; andborderedon the
southby a line commencingat the
intersectionof MurrayRoadandthe
surveyedeasternsectionlineof sec.3, T. ii
S., R. 4 W.; thencesouthwardandeastward
alongsaidroadto its junctionwith State
Highway76; thenceeastwardandnorthward
alongsaidhighwayto its junctionwith Santa
Fe Avenue;thencesoutheastward3.000feet
alongsaid avenue;thencenorthwardalonga
straightline to GuajomeLake Roadat apoint
800 feet from thejunctionof saidroadand
StateHighway 76; thencenorthwestward
alongGuajomeLakeRoadto its junctionwith
saidhighway;thenceeastwardalongsaid
highwayto its junctionwith RiverRoadin
sec.31, T. 105., R. 3 W.; thencenorthward
alongsaidroadto its intersectionwith the

surveyedeasternsectionline of sec.20. T. 10
S., R. 3 W.; thencenorthto andnortheasterly
alongthe250-footcontourin sec.21 through
partially surveyedsec. 15,T. 10 S.. R. 3 W.;
thencenorthto apoint about0.2 mi south
of thenorthwestcornerof sec.14 and
continuingalongthe 300-footcontourfrom
thewesternsectionline of sec. 14 eastward
throughunsurveyedsec.11, surveyedsecs.
13 and12, T. lOS.,R. 3 W.; andsurveyed
sec.18, T. lOS., R. 2 W.; thenceeastto and
alongthe 325-footcontourthroughsec. 1, T.
10S., R. 3 W.; thencesouthto andalongthe
350-footcontourin secs.6 and5, T. lOS.,
R. 2 W., andsecs.32 and33, T. 9 S., R. 2
W.. to the northernsectionline of sec.33;
thenceeastapproximately1.5 mi to the
southeasterncornerof sec. 27, T. 9 S., R. 2
W.; andthencenorth about0.4 mi to State
Highway 76 in Pala.

BIlling Cod. 4310-65--P
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7. SanDiegoRiver, SanDiegoCounty
(IndexmaplocationG).

T. 15 S., Rs. I and 2 W.: commencingat
theintersectionof the SecondSanDiego
AqueductandMission GorgeRoad;thence
eastwardalongsaidroadto thewestern-most
intersectionwith FatherJuniperoSerraTrail;
thencenorthwardand eastwardalongsaid

trail to theeastern-mostintersectionof said
trail andsaidroad;thenceeastwardalong
Mission GorgeRoadto its intersectionwith
CantonHills Blvd.; thencenorthwardto its
intersectionwith CantonOaksDrive; thence
westwardalongsaiddrive to its eastern-most
intersectionwith InvernessRoad;thence
westwardalongsaidroadto its intersection

with CarltonOaksDrive; thencewestward
alongsaiddrive to its intersectionwith Mast
Street;thencewestwardandsouthwardalong
the320-footcontourto its intersectionwith
theSecondSan DiegoAqueducton thenorth
sideof theSailDiegoRiver; thence
southeastwardalongsaidaqueductto its
intersectionwith MissionGorgeRoad

8. SweetwaterRiver,San DiegoCounty
(Index maplocationH).

T. 16and 17 S.. R. 1 W.: commencingat
the intersectionof the320-footcontourand
116o58~l4”W longitudeimmediatelynorth
of the confluenceof SweetweterRiver and
SweetwaterReservoir;thenceeastwardalong
the contourto the intersectionof said
contourwith StateHighway 94; thence
northwardalongsaidhighwayto its
intersectionwith StateHighway 54; thence
northeastwardalongsaidhighwayto theSan
BernardinoMeridian; thencesouth
approximately1,500feetto the intersection

with the 340-footcontour; thencewestward
and southwardalongsaidcontour to the
south endof theSteeleCanyonBridgeon
StateHighway94; thencesouth
approximately900 feet to the340-foot
contour; thencesouthwesterlyalongsaid
contour to its intersectionwith 11&58~l4”W
longitude;thencenorthto startingpoint.

[InsertMap # 9 herel

9. Jarnul-DulzuraCreeks,San DiegoCounty
(IndexmaplocationI).

T. 17 and 18 S., R. I E.: commencingfrom
apoint approximately2,200 feetwestof BM

515 along OtayLakesRoad,in sec. 5, T. 18
S., R. I E.; thenceeastapproximatelyone
mile to thecrossingof saidroadatabridge
overJamulCreek,including all landwithin
1,500feet southwardof OtayLakesRoadas
measuredperpendicularlyfrom theroad;
thenceeastwardfor about2.4 ml alongsaid
roadandincludingall landswithin 1,500
feetnorthwardof saidroadasmeasured
perpendicularlyfrom the road,andincluding
all landswithin 500 feetof saidbridgenot
otherwiseincluded above.
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10. TijuanaRiver,SanDiegoCounty(Index T. 18 S., It 2 W.: secs.34, S½SE1/4SE~/4;
location 11. and35, S½SW¼,SW’/4SW%5E¼.

T. 19S., R. 2 W.; sacs.l. W½SW¼NW¾:
2.S½NE¼NE¼,NW¼NE¼,N½SEV

4
NE’/

4
.

N½NE¾NW¾.W½NW¼;3, N½;and4,
NE¾,N½NW¼.

Primaryconstituentelements:niverineand
floodplainhabitats(particularly willow-
dominatedriparianwoodlandwith dense
understoryvegetationmaintained,In part, in

anon-climaxstageby periodic floodsor
otheragents)andadjacentcoastalsagescrub.
chaparral,or otheruplandplant
communities.

Dated:October12. 1993.
RichardN.Smith,
ActingDirector. U.S.Fishand Wildlife
Service.
IFR Dec.94—2304Filed 2—1—94;8:45am~
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