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DEPARTMENT OF THE INTERIOR

FtSh and Wildlife Service

50 CFR Part 17

RIN 1018—A.A95

Endangered and Threatened WUdUIe
and Plants; Revised Proposed
Determination of Critical Habitat for
the Least Bell’s Vlreo (Vireo bellil
pusillus)

AGENCY: Fish and Wildlife Service.
Interior.
ACTION: Revised proposed rule.

SUMMARY: The U.S. Fish andWildlife
Service (Service) originally proposed
designation of critical habitat for the
leastBell’s vireo ( Vireobelllipusillus)
on May 3. 1985. The Service hereby
revises its proposed designation of
critical habitat for this federally listed
endangered species under the authontv
contained in the Endangered Species
Act of 1973. as amended (Act). The
proposed designation encompasses
portions of Los Angeles. Riverside, San
Bernardino, San Diego. Santa Barbara,
and Ventura counties in California. This
proposed critical habitat designation
would result in additional protection
requirements under section 7 of the Act
for activities that are funded,
authorized, or carried out by a Federal
agency. Section 4 of the Act requires the
Service to consider economic and other
relevant impacts prior to making a final
decision on the size and scope of critical
habitat. The Service solicits data and
comments from the public on all aspects
of this proposal. including additional
information on the economic impacts
(costs and benefits) of the designation.
methods of evaluating costs and benefits
accruing from the designation. and why
any particular lands (regardless of
ownership) should or should not be
designated as critical habitat.
DATES: Comments from all interested
parties must be received by November 5.
1992. In anticipation of a request. the
Service intends to conduct two public
hearings. Information on the public
hearings will be published in the Federal
Register at a later date.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Field Supervisor. U.S. Fish and
Wildlife Service. Southern California
Field Station, 2730 Loker Avenue West,
Carlsbad. California 92008. The
complete file for this rule, including
comments and materials received, will
be available for inspection, by
appointment, during normal business
hours at the adaress listed anove,

FOR FURTHER INFORMATiON COP(TACT
Larry Salata. Fish and Wildlife Biologist
(see ADDRESSES above) at 619/431—9440.
SIJPPLEMENTARY INFORMATION:

Background

EcologicalConsiderations

The least Bell’s vireo is a small gra~
migratory songbird that has declined
dramatically in both numbers and
distribution. This subspecies was once
widespread and abundant throughout
the Central Valley and other low
elevation riverine areas of California.
Least Bell’s vireos historically bred in
riparian woodlands from the interior of
northern California (near Red Bluff.
Teharna County) to northwestern Baja
California, Mexico. Its cun’ent breediri~
distribution is restricted to a few
localities in southern Califorri.a and
northwestern Baja California. Mex:zo
)Franzreb 1989).

Least Bell’s vireos nest pr1rnar~iv
willows (Salix spp.) but aiso use a
variety of other shrub and tree species
for nest placement (Gray and Greaves
1984, Salata 1987). Least Bells vireos
forage in riparian and adioin~nguplar..~
habitats (Salata 1983. Kus and Miner
1987). Preliminary studies of vireo
foraging behavior aion~the Santa ‘t nez
River and within the Mono Creek Bas~n
(Santa Barbara County) indicated that a
large percentage of thetr foraging may
occur in the adjacent chaparral
community up to 300 or more yards fror~
the nest (Tom Keeney. biologist. U.S
Army Corps of Engineers, ~n . (UI’.
1985).

The reduction of least Bell s virec
numbers and distribution is assacia~
with widespread loss of rinanari
habitats and brood parasitism dv
brown-headed cowbird (.\Ioiotrn’n-:
ater). Destruction or significant
alteration of ripanan woodianas m~.
have rendered the least Bell’s vireo
population incapable of witnstandinz
the increase in brown-headed co~b~r
numbers that began in the 1920 s
(Grinneil and Miller 1944. Gaines 1974

The population decline of the v~rec
has been well documented. In 1973. on
least Bell’s vireos were found our~ri~an.
intensive search in neari’~alt remainir.n
nparian habitat between Red Bluff
Tehama County, and Stocxtcn, San
Joaquin County (Gaines 1974). In 197
the U.S. Fish and Wildlife Service
reviewed the literature, examined
museum material, and contacted
numerous National Audunon Soc~en.
chapters and knowiedQeable fie~i
observers for information on tne s’~:
of the least Bells v~reolW~l~nr19~’
Since inert, several intensi. e surve~
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viztnaliy ~ ~ bt~ethzighth~tatin
California have tree. condact~d(Gaines
~9c7.Gukbwasaev i97~Gcldw~s~eret
~‘l.196Ô..~LLJN198~unpublished data
cii file with the Fish a~eiWild1if~
Service). Least Be1l’~vireos remain at
only about ‘A1~of over 1~3historically
occcpied sites (some locaLities ccver
marty miles of a water course) surveyed
o the United States from 1977 throu~

1Q91.. Mo&t of these locat~ariscontain
fewer than five pairs of ~nreos About 76
percer~tof ~ US.. population is found
at ust five localitkes. The ci.irrent
breeding population of the least Bell’s

rca in Cali.farnia consists of
approxi~.ately500 pairs. Less than.
several hundred pelts are estim.aieci to
occur ~aMexico.
V-.~yrousFedecrrIAct7ons

On November 8, 197g. the Service
received a petition from fames M.
Greaves to list the Arizona V. b.
cr’zonae)and 1e~s~~ll’s ~ireos as
endangered. A notice of acceptance of
the petition and status re~iewwas
published an. Febru~ty6. l~0(4~FR
8030)~~sed on the best scienti& and
commercial data avaU~i1earid
comments. sabmitted during the status
review, the Service found tl~tthe
petitioned action was wacrantedfor the
least Beirs virea on October13, 198~(49
FR 248~~anu~ry20. 1984~however, a
listing action was. precluded by other
pending listing actions, in accordance
with section 4tbll3)tC~{i)of the
Endangered Species Act of Igfl CActi,

amended (16 U.S.C. ‘1531 eJ.seq.j
Section ~b)~3~(C)(jTrecycles such
petitions, resulting in a new finding
deadline of October 13, 19&4~.A endIng
was made on Octhber Il 1~. that this.
action was. still’warranted but
precluded. The Service published a
proposed rule to determine the least
Bell’s vireo to bean r~dangeredspeeres.
ar~dto c~si’gnatecr~al habitat for the
specie~ot~May3,~9~5(5OFR~
This propc~edrule constituted the net~f
finding reqoired tmd~setttMc
4(b)(3)(~fi)of the Act. A cerrevtios~to
some of thelegal desc,i~, of the
proposed critical hab’~Ie~we’s pubftsh~f
in the ~9ne4, 19~5.Fede,e{Re~iste,~5O
FR Z345e~.Rather tftan de4aT pvtYecte!I
status foF the vireo wM1~the ecortoniic
ana~ysi.that nrust accors~riythe f~na1
rule des~g~tingcvilical hicbita{ wes.
beir~pi~e~re~1.~heService decided to~
make fi~~~n~ythe ~*~ng poøiun of ttie
rule so thai s~ediatepntectien of the

he pees~ble.
Section 4(b)(6)~cJ~i~of the Act a~ows
tPie Service te poeqxtne dess tono~
critical h~ 4~CI~u1rto12i~iontbs.On
May 2. 1986, t~evireo. was listed a~
endangered md ttiecornme~tpeviod on

proposed de,i~iationof cr±ticaihabitat
was reopened for an additional 9t~days
(51 FRIg48.3). A further extension of the
comment period to January 1. 1987. wa�
published on ruly 31. 1986 (51. FR 2742gr.
Several adminisirat~vedelays have
resulted in lack of a final decision
regarding de~gn~tionof critical habitat
for the least Bell’s ‘.‘ireo. ~v1uchof the
information has been updated. but due
to the length of these delays, and in
order to allow for the fullest possible
consideration of publIc comment on the
economic and other relevant impacts of
designation, the Service is publishing
this revised proposed rule. Public
comments on this. revised proposed rule
will be accepted until November 3. 1992.

Relationship %. ~ecoeery
Section 2tcj~1lof the Act declares that

all Federal departments and agenvi~
shall seek tocortserv’e endangered and
threatened species and shall utilize their
authoritie, tr~furtherance of the
purposes of this Act Section 3(-3) of the
Act defines corrser~atioirto intKide aR
rneevnre’s rteeded to recover the speefee
and firstify its removal from the hit of
endangered and threatened w?ldlife and
plants. The Act macdates the
conservation of listed species thro~sg~r
different mechanisms, such as Secti’en 7
(requiringFederal agencies to fr.irthes the
purposes of the Act by carrying ont
conservaliew pro~amsand insermng that
Federal actions will riot likely
jeopardize the centimiect e ence’of
the lis.ted a~eeiesor result i.a the
destruction or adverse modification of
designated cyitical ?iabftat)~section t
(prehibitfon 0f taking of listed speciesJr
sectiost 10 wildlife research permits arid
cortser~e~fonplanning on State arid
private lamsds~section & (coperatfva
State and F~d lgrmiPs~ ‘and
acquisithflr and r,seerch.

Reco’very pPe~mingunder sec~ort~
of the Act is tbe “~nbral~&”tfrat
evere4~a4Ty!nides alt of these activities
and prom~sa’ species’ c~mserva#len
and eventeat de sti~sg.Recovery p4e~
provi4es ge~ance.which manch~
po~Ae’tio~goofs and N entif~atiormof’
arees a, need of pt’otectioci oc’ special’
manege~nentso that a species ca~sbe
removed fp,ms the ~s#of enden~eredand
threerei,ed wi1~S~feand plaats. ~ecevery
plans usually ~ciude mana~c~it
recomMefldaW.oti& frw ate~a’~rep~ed or
de~~afed.as critica4 habitat.

The Service cucwkcles, the
conservation of a’ specie, in ito
des~nat~,nof csitical ha~tatThe
designatiors of critical habitat~wilt ~ot ii~
itself, lead to the rwwecyo(the~ecties.
but is one olseverat measures
to contrib&~et~the coneecva4ion of a’
species.C~iftca1habitathe~pefocus

cor.servat~activ~ze,b~identifying
areaa that centarir essesthal habitat
features (p~imarycwtstitiientelements)
that require special maaagement. The
protection gmvi~critical habitat under
section 7 also imniediateky thcreases the
protectior gwen to these primary
consttnerrt elements and essential areas
and preserves options far the long-term
conservation of the species. The
prtectina of these areas may also
shutten the time needed to achieve
recovery.

IJesignating critical habitat does not
create a. management plan: it does not
establish rmnterical population goals: it
does riot proscribe specific management
actions (inside or otits~deof critical
habitat): and it has no direct effect on
areas not designated. Specific
management recommendations for
criticaf habitat are-more appronrrateiv
addressed in recovery plans and ri
sectren 7 ceristiltatiort. Areas outside of
critical he’bitat also have an important
roi’e’m thecorrservatior, of a listed
specres that is not addressed through
designation ol crrtical habitat.

Thedesignation of critical habitat
may be reevaluatedand revised at any
time that new information indicates that
changes are warranted. The Service will
reassess proposals for designation of
critical habitat if land management
pfans recuwery plans, or other
conservation strategies are developed
and folly implemented that may reduce
the need for the additicnial protection
provided by any critical habitat
designa tiorr.

Critical i1abita&

LrnWcn

Critical habitat iadefined in. seci.i.n
3(5~A~o~theAct a& (i} the specific
areas. withá~the gw~a.~hicalarea
occnipied k~ya species on which are
fouth those pkysá~a~.o bio~ogica1
features~ essential tG ~e ccn&esvatlon
of t1~.species. ao.d [WI that ~ey re~are
spec~l~aana~e1~Qntci~aiskderations. or
protec~~.and [ii} specific areas
th~g~o~ap~sicafarea occ~ipiedby a
species at the time it is ttste& upo~i
deernisnatina that ~ areas are
essential kir the ci~ervationof the
species.

Thfr term “conservab~i”as defined
in sectioci 3~3)o~~ Act. a~risto i~e
and the use of a~~ and
procedures which. are necessary to bring
an endangered species or threatened
spec~.ta the point at wbikt the
measu~pronded persuan.t to this Act
are ne longer necessary.

The Service believes that the
definition of critical ~ab4tat.while
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explicitly mentioning the features
essential to conservation of a species.
implicitly requires that the areas
themselves be essential to the species’
survival and recovery. Not all areas
containing those features of a listed
species habitat are necessarily essential
to its conservation. Conversely, areas
not currently contain:ng all of the
essential features, but with the
capability to do so in the future, may be
proposed as critical habitat. However,
areas not included in critical habitat
that contain one or more of the essential
features are also important to the
species’ conservation and would be
addressed under other facets of the Act
and other conservation laws and
regulations.

PrimaryConstituentElements

The Service is required to base critical
habitat proposals upon the best
scientific data available (50 CFR 424.12).
In determining what areas are to be
proposed as critical habitat, the Service
considers those physical and biological
attributes that are essential to the
conservation of the species and that
may require special management
considerations or protection. Such
requirements, as stated in 50 CFR 424.12,
include, but are not limited to, the
following:

• Space for individual and population
growth. and for normal behavior;

• Food, water, or other nutritional or
physiological requirements:

• Cover or shelter;
• Sites for breeding. reproduction,

rearing of offspring; and generally;
• Habitats that are protected from

disturbance or are representative of the
historic geographical and ecological
distribution of a species.

The Service has determined that the
physical and biological habitat features
(referred to as the primary constituent
elements) that support feeding, nesting,
roosting and sheltering are essential to
the conser’~ationof the least Bell’s vireo.
These habitat features can be described
as riparian woodland vegetation that
contains both canopy and shrub layers,
and includes some associated upland
habitats. Vireos meet their survival and
reproductive needs (food. cover, nest
sites, nestling and fledgling protection)
within the ripiarian zone in most areas.
In some areas they also forage in
adjacent upland habitats.

Considerationof NewInformation

The revised proposal is based on new
biological and economic data, and
material received during the comment
period for the proposed rule and from
State and Federal agencies.

TotalAcresIncludedin Critical Habitat

The Service now proposes to
designate critical habitat for the least
Bell’s vireo at 10 areas encompassing
approximately 48.025 acres (19.210 ha) in
Santa Barbara, Ventura, Los Angeles,
San Bernardino, Riverside, and San
Diego Counties. California. These 10
areas are occupied by about 88 percent
of the known vireo population in the
United States. Proposed critical habitat
for the vireo occurs on the Santa Ynez
River (Santa Barbara County), Santa
Clara River (Ventura and Los Angeles
Counties), Santa Ana River (Riverside
and San Bernardino Counties), and
Santa Margarita River, San Luis Rey
River, Sweetwater River, San Diego
River, Tijuana River, Coyote Creek, and
Jamul-Dulzura Creeks (San Diego
County).

Federal land within the revised
proposed critical habitat consists of
approximately 20,579 acres (8.232 ha)
including approximately 7,600 (3,040 ha)
in Santa Barbara County under the
jurisdiction of the Forest Service. 3.338
acres (1,335 ha) in Riverside and San
Bernardino Counties under the
jurisdiction of the Corps of Engineers,
and 9,641 acres (3,856 ha) in San Diego
County under the jurisdiction of the
Marine Corps and International
Boundary and Water Commission. The
remainder of the revised proposed
critical habitat is in State, county. city,
Indian, or private ownership.

Differencesfrom PreviousProposal

The Service has used more recent
information to update the May 3, 1985,
proposal, but has followed the same
approach in this revised proposed rule.
The areas that were proposed as critical
habitat in the May 3, 1985, proposal form
the basis for the areas proposed for
designation in this rule. The May 3. 1985,
proposed rule identified approximately
43,000 acres for designation as critical
habitat. In preparing this revised
proposal, it was discovered that the
43,000-acre critical habitat figure was in
error and should have been reported as
approximately 45,805 acres. Therefore,
this rule and associated documents will
refer to the 45,805-acre figure as the
correct acreage figure from the May 3.
1985, proposed designation.

The area encompassed by the 10
critical habitat areas has been adjusted
from approximately 45,805 acres (18,322
ha) in the original proposed rule to
48,025 acres (19,210 ha) in this revised
proposed rule. In adjusting the
boundaries, 1,400 acres (560 ha) were
deleted from the proposed critical
habitat on the Santa Ynez River and
3,620 acres (1,448 ha) were added,

resulting in a net increase of 2.220 acres
(888 ha). This adjustment was
recommended by the Forest Service and
was based on the results of additional
field research on the status, distribution.
and behavior of the least B-eli’s vireo on
the Santa Ynez River during the 1986
breeding season. An additional 120
acres (48 ha), adjacent to the northern
border of Gibraltar Reservoir, were also
recommended for deletion by the Forest
Service but the Service does not believe
that this change is warranted because
this area contains potential nesting
habitat. All the land suggested for either
withdrawal or addition to the Santa
Ynez River critical habitat is under the
jurisdiction of the U.S. Forest Service.
The additional 3.620 acres (1.448 ha) that
were added are under Federal
jurisdiction, withdrawn from mineral
entry, and without any privae or
commercial interests.

Available Conservation Measures

Section7 Consultation

Section 4(b)(8) of the Act requires. for
any proposed or final regulation that
designates critical habitat, a brief
description and evaluation of those
activities (public or private) that may
adversely modify such habitat or may
be affected by such designation.
Regulations found at 50 CFR 402.02
define destruction or adverse
modification of critical habitat as a
direct or indirect alteration that
appreciably diminishes the value of
critical habitat for both the survival and
recovery of a listed species. Such
alterations include, but are not limited
to, alterations adversely modifying any
of those physical or biological features
that were the basis for determining the
habitat to be critical.

If critical habitat is designated.
section 7(a)(2) requires Federal agencies
to ensure that activities they authorize.
fund, or carry out are not likely to
destroy or adversely modify critical
habitat. This Federal responsibility
accompanies, and is in addition to, the
requirement in section 7(a)(2) of the Act
that Federal agencies insure that their
actions are not likely to jeopardize the
continued existence of any listed
species. As required by 50 CFR 402.14. a
Federal agency must consult with the
Service if it determines an action may
affect a listed species or critical habitat~
Thus, the requirement to consider
adverse modification of critical habitat
is an incremental section 7
consideration above and beyond section
7 review to evaluate jeopardy and
incidental take. Regulations
implementing this interagency



cooperation provision of the Act are
codified at 50 CFR part 402.

Prior to formal designation of critical
habitat, section 76(a)(4) of the Act and
50 CFR 402.10 of the regulations require
Federal agencies to confer with the
Service on any action that is likely to
result in destruction or adverse
modification of proposed critical
habitat.

If an agency requests. and the Service
concurs, a formal conference report may

be issued. Formal conference reports on
proposed critical habitat contain a
biological opinion that is prepared
according to 50 CFR 402.14 as if the
critical habitat were designated. not
proposed. Such a formal conference
report may be adopted pursuant to 50
CFR 402.10(d) as the biological opinion
when the critical habitat is designated if
no significant information or changes in
the action alter the content of the
opinion.
Conferenceon CurrentActivities

A number of Federal agencies or
departments fund, authorize, carry out
actions that affect lands that the Service
proposes to designate as critical habitat.
Among these agencies are the Forest
Service. Corps of Engineers. Marine
Corps, Federal Highway Administration,
and International Boundary and Water
Commission. The Service has identified
several activities within the range of the
least Bell’s vireo that are the subject of
formal or informal section 7
consultations. These include a Corps of
Engineers flood control project. the
Clean Water Act permit program, a
water quality and siltation control
program; Federal Highway
Administration bridge replacement and
highway projects: and Forest Service
recreation and fire management
programs.

Federal agencies are responsible for
determining whether or not to confer
with the Service on their actions and

should consider a number of factors
when determining whether arty

proposed action may destroy or
adversely modify proposed critical
habitat. Among these factors are
impacts of the action on the primary
constituent elements of feeding, nesting,
roosting, and sheltering-, the extent of
fragmentation or current habitat
suitability within the critical habitat
site; the level of incidental take
associated with the action; and the
extent of the action (e.g.. campground
maintenance versus new construction of
a highway or food control project). The
Service will review the action agency’s
determination on a case-by-case basis
and will concur whether or not the
action is likely to destroy or adversely

modify critical habitat. In order to
concur, the Service will consider the
effect of the proposed action on the
above elements along with the reasons
why that particular site was proposed to
be critical habitat.

Basisfor .4nalysis

The evaluation of actions that may
adversely modify least Bell’s vireo
critical habitat should consider a
number of factors such as the present
condition of the habitat, the number of
current pairs. the reproductive success
of breeding pairs. the expected time to
regenerate sufficient habitat to support
an effective population in a particular
site, and local and regional problems.
Although the Service considered the
entire range of the least Bell’s vireo in
determining an approach to critical
habitat designation, its section 7
analysis of actions that may adversely
affect vireo critical habitat will consider
the significance of impacts at individual
critical habitat areas as well as the
entire range. All proposed actions
should be viewed as to their impact on
all four constituent elements relative to
the potential for adverse modification
on individual critical habitat areas.

Examplesof ProposedActionsAffecting
Critical Habitat

Activities that disturb or remove the
primary constituent elements within
propose critical habitat areas may
constitute destruction or adverse
modification of critical habitat. In the
case of the vireo, these activities
include: (1) Removal or destruction of
riparian vegetation. (2) thinning of
riparian growth. particularly near
ground level, (3) removal or destruction
of adjacent chaparral or other upland
habitats used for foraging, and (4)
increases in human-associated or
human-induced disturbance. Specific
actions that could adversely affect vireo
critical habitat include stream
channelization, water impoundment or
extraction, water diversion, livestock
grazing. intensive recreation, and
conversion of presently existing riparian
or adjacent upland areas to residential,
agricultural, or commercial use.
Complete or major destruction of
riparian vegetation would result in the
extirpation of the least Bell’s vireo from
the affected area, which could further
endanger the species throughout the
remainder of its range and prelude
opportunities for recovery.Thinning or
selectively removing components of
riparian vegetation could cause vireos to
abandon an area because suitable
nesting and foraging sites are scarce or
absent or could result in lowered
reproductive success because of
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diminished habitat quality. Increases in
recreation could cause actual
destruction of nests or could disrupt
nesting activities which in turn could
cause nest abandonment. lowered
hatching success, increased rates of
cowbird parasitism and depredation
events, and a decrease in the number of
fledged young.

Other Conservation Measures: Non-
Federal Lands

Section 9 of the Act prohibits
intentional and unintentional “take” of
listed species and applies to all
landowners regardless of whether or not
their lands are within critical habitat.
Section 10(a)(l)(B) authorizes the
Service to issue permits for the taking of
listed species incidental to otherwise
lawful activities such as agric’~lture.
sand and gravel mining, and urban
development. Incidental take permits
must be supported by a habitat
conservation plan (HCP) that identifies
conservation measures that the
perinittee agrees to implement to
conserve the species. usually on the
permittee’s lands. A key element of the
Service’s review of an HCP is a
determination of the plan’s effect upon
the long-term conservation of the
species. An HCP would be approved
and a section 10(a)(1)(B) permit issued if
it would minimize and mitigate the
impacts of the taking and would not
appreciably reduce the likelihood of the
survival and recovery of that species in
the wild.

The San Diego Association of
Governments (SANDAG) is coordinating
the development of HCPs for the San
Diego River and Sweetwater River
proposed critical habitat areas. This
effort also included the development of
draft plans for the Santa Ana River and
San Luis Rey River proposed critical
habitat areas, but these plans are no
longer under consideration. The intent of
these plans is to address land use
conflicts and to conserve the vireo and
its habitat. The Service will issue
section 10(a)(1)(B) permits if the FICPs
are acceptable. In November 1991. the
Service received two permit
applications and final draft HCPs from
SANDAG for the incidental take of
vireos on the San Diego and Sweetwater
Rivers. The Service is currently
reviewing the HCPs and a draft
Environmental Impact Statement is
under preparation. Based on the review
of drafts of these plans. the Service
anticipates that they will be compatible
with the designation of critical habitat.
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Suaa~aryel Eeraea~icAnelyWs

Section 4~b)~2~of the Act req~nres the
Service to designate critical habitat en
the basis of the best ecieisti& data
available and to conkier the economic
impact and any other relevant unpact of
specifying any particular area as critical
habitat. The Secretary may exclude any
area from critical habitat if he
determines that the benefits of such
exclusions outwergh the benefits of
specifying such area as part of the
critical habitat, unl.ess be determines.
based on the best scientific and
commercial data available, that the
failure to desi~iaIes*ch area as critical
habitat will result in the extinction of
the species concerned. The Act thus
requires the Service to evaluate those
economic and other effects tikely to take
place due to the designation of critical
habitat, and to consider whether to
exclude some critical habitat based
Upon those impacts.

The ecos’mrnic efiects of designating
critica4 habitat for the least Belrs vireo
are the pr ect-related costs of habitat
mitigation within the 10 areas proposed
for critical habitat de~çato~ever and
above those costs that woi4d be
incurred as a resalt of kstiag the vireo as
an enda~eredspecies in May 1~.

A fectedAgenci.às

The Service asseiaes in the ecucomic
analysis that the impact. La Federal
agencies are related to activities that
piwsically alter critical habitat. The
Forest Service. Mathie Corps. Corps of
Engineers, Federal Highway
Administration, and International
Boundary and WaterCo~nissionare
the sgencies most likely to be affected
by the proposed critical habitat
designation.

Econc.mic Effects

The ecanomac effects re~ltmgfrom
adverse swdffication of ordioa1 habitat
(effects above those of1i~i~the
species and other lend
decisionsj are ~ sabjet of the
ecnnomic analysts (USPtVS ~ It
identifies and q*~anti~es{~re
poasibie) the added prol~Aecorts ~d
benefits that may r~t from crincai
habitat designation for the Le.aat Bell’s
vire.o. Economic effect. are the ~sta or
benefits to society ci preciedtag or
limiting specific land i~es.

Private lands within pcopa~edcritical
habitat are used primarily for
agriculture. Existing agricultural
practices, (farming. ranching, dairy
facilities) should not be econonilcally
affected by the design.ation of critical
habitat because there are no knowa
pioposa4s requiring Federal approval for

new ~iciuitnra1 activities within
proposedu~1 hebitat.

F~ral~ncies that would likely
iacnr economic costs as a remit of the
des~gnationof critical habitat isciode
the Forest Service. Corps oiEs~ineers,
and the International Boundary and
Water Commission.

The ForestService anticipates art
increased cost of ¶2.000per year for fire
suppression and $1,000 per year for
ranger patrols to protect virec habitat in
the Santa Yner River proposed critical
habitat area.

TheCorps cii Engineers conducts a
number of activities in the Prado Basin
of the Santa Aria River pr~oeedcritical
habi.tat area. Future changes in some of
these existing activities cotthd affect the
virec and its proposed critical habitat,
and prc~ct proponents viay incur
economic costs as * result. These costs
are primarily assosna ted with creating
habitat to repinos habitat destroyed by
projectcon ructirm and operation. For
actions c~ectiyaffecting critical habitat
or the virec, the Service could re~.nre
repbw~asi.nt çs~rto thedeitn tian or
adverse modification of he affected
habitat Ba~ os cts which have
created virno habitat pnor to its
destruction, the Service estimates a
maximum cost of$75,000 per acre. This
cost represents the difference between
replacesnent prior to des*resctien and
con~reatrep~ce~ent,and aesivees no
cost for l,apd ~USFWS199Z). This
estimate a(1emp~to consider only those
impacts at?r~,etab4eto eritica1 bebitat
designa~onand separate them from
impacts to the ,~asand its habitat
attributab’e be listia$.

Sand and gravel mining activities that
are re~L4atednoder theClean Water Act
and re~eapermit frurm the Corps of
Engineers ooald a~ectcritical habitat,
especiafly along theSan L.ale Rey River.
No ipeci& oo.t estbsetes are available
for economic iects on these activities
due to critical habitat, so the added cost
of$75,~~er aae h~hebi tat
replacement iii esed again. In certsii~
parts of the SnLuis~eyRirercrit4cal
habitat area, land valves me high and
applicants may avoid destroying ~reo
habitat, than resulting in lower total
project co~.
1~inten ational Beendai~and

WaSer Cnsrai*,n ~Coiamissie*~
maintaimi a portion of an eklstnsg flood
contral pru4ect that is located wittin the
proposed Ti~.raaRiver cri~calhabitat
aron. The Commission has not requested
formal ~—ltm pseataut to section
7jaXZl of the Act pertininaç to the effe~
of its operatiaa on the vizeo *nd has not
pro’vulnd ~ta that the Service reqsested
on potemil ~onomic imp~sof critical
habitat designation. this project and

other Cerninisajon ac cities (e.g..
clearing of vegetation by the Bonier
Patrof~are mqsected to affect pmposed
critical habitat end be affected by
dessgni-ation. However, the economic
impact on these activities doe to cri-rical
habitat is anknown at this time.

The proposed critical habitat consists
of 10 areas that encompass 4~.ID~5acres
(19.210 ha). The following summarizes
existing and planned activities within
the proposed critical habitat areas and
costs attri’butable to designation:

Area 1. Santa Ynet River

The City of Santa Barbara has
proposed a 20-foot increase in the height
of Gibraltar dam which could result in
the inundation of most of the proposed
critical habitat in the Santa Ynez River
area. Currently, this expansion has been
postponed indefinitely and ou costs
associated with critical habitat
designation have been computed. The
Forest Service estimates addition-al
patrols to control off-r’oad vehicles and
additional fire inanagemeat activities in
proposed critical habitat would cost
approximately 514)00 and ~ per
year, respectively. No other have
been identified that are attributable to
critical habitat designation in the Santa
Yn~~.iverarea.

Area 2. Santa Clara River

An oil pipeline extends acr~sthe
Santa Clara River ds’ough prapseed
critical habitat An~wssdpipeline in
February 1991 resslterl in ai~cxii spill
within proposed critical habitat. tJaocai
informed ~ ~vice d~tit has methods
of rapidly containing any fatare apid
and u*i~monngadvei~impacts on the
nparian hai~atNo costs far these
containn~manes have been
attributed to critical habitat de~gnation.
The Service recendy learned of a
to widen State R~teI~ ids is the
northern boundary of the Santa Clara
Riverproposed a{tical habitat. The
potential ef~ectiof this project on
proposed critical habitat end associated
costs at ibatable to ciiticet habitat
designation are unknown at this time.
Area 1. Santa Ana River

Planning has been completed for the
Corps of Engineers’ Santa Ana River
Project, inc4u~ssgsection 7 consultation
to address adverse Impact to the least
Bell’s ~ee. The Service and Corps of
Engineershaveaçeed to a

apenestise plan arid no additional
costs at~ibrtndto critical habitat
desigaetian are anticipated- The Orange
Coanty Water District ¶District). Corps
of Engineers. and the Service are
pursuing a long-term agreement to



mitigate the adverse effects of storm
flow retention at Prado Dam on the
vireo. The draft agreement is being
implemented and no additional costs
attributable to critical habitat
designation have been identified.
Implementation of the Corps recreation
managemer.t pian for the Prado Basin
may adversely affect proposed critical
habitat, but costs are riot determinable
at this time. Construction of the Hamner
Avenue bridge would adversely modify
proposed critical habitat. A
compensation program has been agreed
to by the California Department of
Transportation and Federal Highway
Administration at a cost attributable to
critical habitat designation of $113,400.

Area 4. Coyote Creek
No costs attributable to critical

habitat designation have been
identified.
Area 5. Santa Margarita River
- The Service and Marine Corps are
currently implementing an agreement for
vireo management within proposed
critical habitat on Camp Pendleton. No
costs to the Marine Corps from critical
habitat designation have been
identified. The Fallbrook Public Utility
District is considering alternatives for
water storage and delivery on the Santa
Margarita River. Construction and
maintenance of a pipeline to utilize
water from the live-stream discharge
project would preclude the need for dam
construction and avoid all impacts to
proposed critical habitat.

Area 6. San Luis Rey River
Section 7 consultation has been

completed with the Corps of Engineers
on the San Luis Rey Flood Control
Project. The Corps has agreed to
implement the reasonable and prudent
alternative offered by the Service in the
1987 biological opinion which stated
that the project, as proposed, was likely
to jeopardize the continued existence of
the least Bell’s vireo. By implementing
the reasonable and prudent alternatives,
the Corps has avoided a jeopardy
situation and will not affect proposed

critical habitat. The City of Oceanside
has modified a channel maintenance
project to clear phreatophyte vegetation
so that proposed critical habitat would
not be affected, This project
modification was done at no additional
cost to the City. The Federal Highway
Administration and California
Department of Transportation assisted
in designing a plan to mitigate the
adverse effects of the State Route 78
Bypass on least Bell’s vireo and its
habitat that resulted in a saving of $2.2
million. The savings can be attributed to

replacement of habitat prior to its
destruction requiring less land. Sand
and gravel mining may incur additional
costs estimated by the Service at $75,000
per acre to replace habitat for areas of
vireo habitat destroyed. Such costs are
presently not determinable.

Area 7. San Diego River
The Federal Highway Administration

and California Department of
Transportation de~elopeda plan to
mitigate adverse affects of the State
Route 52 East Project on the vireo and
its habitat. No additional Costs to the
project would result from critical habitat
designation. The Service and Corps of
Engineers developed a compensation
plan to offset the impacts of the Old
Mission Darn rehabilitation on least
Bell’s vireo. None of the cost of
implementing the compensation plan is
attributed with the proposed designation
of critical habitat. A proposed road
crossing of the San Diego River
associated with the Mission Trails
Regional Park could adversely affect
proposed critical habitat. The project is
still in planning stages and the amount
of habitat that would be affected is not
known. The Service estimates that up to
5 acres of habitat may need to be
replaced at a total cost of $375,000.
Area 8. Sweetwater River

The Service and Sweetwater
Authority (a joint powers agency) are
working to avoid or minimize impacts to
the vireo from the Upper Sweetwater
Reservoir Habitat Management Plan. No
estimate of costs attributable to critical
habitat designation are currently
available. The Home Capital
Development Group has planned the
Rancho San Diego project which may
adversely affect proposed critical
habitat. Currently, the Service estimates
that up to 4 acres of habitat may need to
be replaced at a total cost of $300,000.
San Diego Association of Governments’
(SANDAG) Sweetwater River Habitat
Conservation Plan is likely to be
compatible with critical habitat
designation and no additional costs are
anticipated.

Area 9. Jamal-Dulzura Creeks
No costs attributable to critical

habitat designation have been
identified.

Area 10. Tijuana River
Maintenance of the Tijuana River

Flood Control Project may adversely
affect proposed critical habitat. The
amount of proposed critical habitat that
may be affected is unknown at this time
and no cost estimate is possible.
Construction of sewage treatment plants

and associated pipelines in the Tijuana
River valley has the potential to
adversely affect proposed critical
habitat. The amount of proposed critical
habitat that may be affected is unknown
at this time and no cost estimate is
possible.

Some agencies have avoided
proposed critical habitat :n their project
designs and have realzed overall cost
savings resulting from purchasing less
land. Savings to project costs that the
Service is aware of total approximately
$2.2 million (USFWS 1992).

Based on information available to the
Service at this time, total costs
associated with designating 48.025 acres
of critical habitat for the least Bell’s
vireo in Santa Barbara, Ventura, Los
Angeles. San Bernardino, Riverside, and
San Diego Counties are approximately
$0.8 million (USFWS 1992).

Summary of Comments and -

Recommendations

In the proposed rule published May 3.
1985. and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule for the vireo or its critical
habitat. Appropriate State agencies.
county governments. Federal agencies.
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices were published by June 7, 1985,
in the Blade Tribune. Enterprise, Los
Angeles Times, News Press, Riverside
Press, San Bernardino Sun, San Diego
Transcript. San Diego Tribune, and San
Diego Union. all of which invited-
general public comment.

Public hearings were requested by a
number of interested parties.
Notification of the public hearings and
an extension of the comment pertod to
August 30, 1985, was published on July 9.
1985 (50 FR 27992). Public hearings were
conducted in San Diego on July 30, 1985;
in Oxnard on July 31, 1985: and in
Anaheim, California, on August 1. 1985.
A total of370 individuals attended the
hearings. An additional not!fication
extending the comment period to
December 2. 1985, was published on
October 3, 1985 (50 FR 40424). These two
additional notifications were also
published in the aforementioned nine
newspapers in July and October,
respectively. On May 2. 1986, the least
Bell’s vireo was listed as endangered.
and the public comment period on
proposed critical habitat was reopened
for an additional 90 days (51 FR 16483).
A further extension of the comment
period to January 1, 1987, was published
on July 31, 1988 (51 FR 27429).
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Ap~iiox~y122 ~reMed pastes
were notified e~afdiegthe last
extenson ci the eo~at pen.d.

The total come~er~perâod
encompassed ap~eaximately1-4 montk~.
Of the 397 ccrnmerits on proposed
critical habitat received, 258 (64.5
percent) supported the designation of
onlical habitat. 55 (13.9 percent)
opposed the designation. 31 (7.8 parc~.nt)
recommended that the Service change
the boundaries or delay the designation,
and 55 (13.9 perceni) were non-
committal.

Two elected officials, the California
Department of Fish and Game. several
local government entities, 2~
conservation organizations (or branches
thereof), and ~.07other interested parties
expressed support For the critical habitat
proposal. A number of devetopc’rs,
landowners, local agencies. several
State agencies finduding the California
Department ofTr~p~’tath~4.aed
several local governmen~aa~~.tted
comments regarding the possible effects
that designation of cn~i’ticalhabitat might
have on planned activities and
development

Mnitiple ~mments whether written or
oral from ~e sane interested party are
regarded as one eonnrsent. Wrrtten
comc~eetsend oral statements
quest4o~gor opposing critical ha(*tat
as originally proposed are grouped into
iss~eeand ~mors,ed below.

IssueL’ Critical habitatdesignation
may result in the èe4ey of ~ver’a1
important pn~ects.or may force
agencies to change the operation of
exiathW projects. Far ezaraple. to
rninanise the adverse effects of
inunda t~i oo vireo habitat. the Corps of
Engineers may re4ea.e water from the
Pr~i,B~ieoftheStaAnakIver
critical habitat so qaickly that the
local waler th.thct c~dr~4iv~lit
into percolation ponds. Pro~ects
important to pablic health sail saf~y
re~sybe delayed or diaap~’cv.ed.Several
other com~ntars exprewd c~
rela ted to the serilon 7 r~iuerientj of
the Act.

Serv~ideR sp~se.~Cz~~habitat
only affects theae~vi&ie~of Federal
agencies. tinder secti~ 7 of the Act.
Federal agencies are reqred tocu~i
,,a,i.th the Service if a~rvitirathey
authorize. fued. or carry csal would
affect a federally liMed species or its
critical ha.bAtat. After i~reiptof a
request from sa a~racyfc~foriaal
cons~taLtonpuna~tto section 7 of the
Act, the Service iuaes a k3iaEogi,cal
opinion that states wtectiior ~ not the
prop~dacti~is Xzkdy to ~ecpa.r~lize
the cnn1mit~dexisteoce of the listed
species or adversely nk4AIy its critical
habitat. ‘Mica the F~vice~ues a

jeopardy ~ adwerse s~odifica’tim
opirxia~,in nearly aU case,, the Service
also isene, reasonable and pradeat
a~ernative,that s,wi~1dstili slow the
project’s interuled purj-s~eto go
forward, but would not jecçardi~~
continued existence of the speces or
result in adverse modification of its
critical habitat. Federal agencies are
requrred to ‘ensure that their sctkms do
not jeopardize the centim.ced existence
of federally listed species or adversely
modify or destroy their critical habitat.
In practice. the Service and action
agency often work together to develop
mtrteally acceptable reasonable and
prudent alternatives.

In the case olving the Corps of
Engineers cited above, the Corps did
request formal consultation pursuant to
section 7 of the Act on the operation and
maintenartoc 01 Prado t}.am and its effect
on the vireo. The Service reviewed the
situation and made recommendations in
a biological opinion that the Cospa
underta3~ecertain actions to couserve
the species. Through tHa process the
Corps has developed a pro~mto avoid
or mmirrnze the potential adverse
corcse~’uence’sof an extensive short-term
water release.

In the rare cases where the Service
issues jeopardy opinions without
acceptable reaaonále asul pr~deot
alternatives, the action a~encymay take
the protect to arc exemption cammittee
and ask that their project be excluded
from the requirements of the Act. The
Service anticipates that few, If any,
opinions would not contain acceptable
reasonable and prudent alternatives.

Issue2 Cdticai habitat shaald not be
designated because of institatlonal
delays associated with the section 7
conm.cltation process.

Service Response:The review
requirements of section 7 do not require
excessive lime. Section 7 raguiaticns
recpnre that the Service forni an cip~ioii
within 90 days and issue it within as
additional 45 days. By policy andm
practice, the Service ueaially coa~pl.e1es
formal consultation ~1nchxliagi~uance
of the opinion) within 90 days.

Issue 3: Critical habitat should not be
designated because .01 the tine delays
associa~dwith pi~n%clo~ghah~Ot
replacement in advance of the existing
habitat’s destruction. The require~rctto
replace habitat prior to its destruction
subjects applicants to coats ~t esay not
be reoev~kdeif the habitat ersatlea
effort is asatiocesaful and the pro~actis
not a~ovsd.The b~’denof these
added -oasts is too ~cre4and the Service
shøtikl e~sdecertais ~eas suck as
Gibraltar Re~voa fre~ciincal halitat
because of these noinc costs.

ServiceRe.p~ise:The MationuL
Envirawsental Polic! Act sad the
Enda~redSpecie. Ad state that costs
associated wsth uitcgation or
compensation are pert of the pro4ect
costs. The leait Bell’s vu’en is a wetleiid
obligate species. A high level of
protection is afforded to wetlandsb7 the
Clean Water Act and Federal wetland
policy. Costs to a’void, minimise, or
compensate for impacts to wetlands in
general and vireo habitat in particular
would be incurred even if critical
habitat was not designated.

Wetland creation has rock with
varying degrees of success and often
requires years to attain comparable
habitat quality relative to the habitat
impacted. This is particularly tri~for
vireo habitat whic.h includes an older,
tree canopy component. When a project
would result in the destruction of vireo
quality habitat, the Service has required
an action ~acy to create ~ to 5 acres
for every I aue destroyed based on
these considerations. Creation oil acre
of ripari.an woodLandgenerally costs
about 52.5.900 and may require ~ny
years to reach mabz’ity. This, in most
cases an applicant could expect that
miL~atiaue~nrtswoald cost on the
order of up to $1Z5~L)0Ofor every acre
destro~’e4.This figure does not inclnde
the cost for the Land—the purchase price
for 5 acres for every I acre destroyed. In
some cases where the habitat is
occupied by the lesat Ball’s vire~s,the
Service has required action agencies to
create fully fimct~asulhabitat prior to
the destruction of existing habitat.
When an applicant or action agency
cannot afford to wait w~.lye~nfor
the cres~~I1bI5 to ~ aiMed
costs are incrjr~.hi a few cases.
riparian habitat r created
relatiealy qviddy. Hna~er.the a3st for
s~ eff~tsis abut $~O~)per acre.
When agea~eswast create habitat
before cxking habitat is destroyed, the
reqi~.edrephsement ra~ois I acre
creatod ~jr es~y1 a~ deitroped.
Thus, theadditional c~t~ to
create habitat prior to de~’udi~01
existhW habitat ieS7SiSIl In parts
of sou~s C~urn~land vahies ~2
very high, and l.a ~ cases ~ ~y be
lesa expensive to ~ 1 ~ quickly
ra~ than S ~es oi~a longer
of time.

La soin~caesa~the de~gaat1unof
critical hakxtut wosld bring the
requiremer~far p~serre$acen~eatof
habitat to ç.~ectsthat would result in
the des~uct4ceof table. hut
unocorpind nreo ~at. The Ser.~ce
has coaipl~1as eon~iic analyin for
the liat~gci critical habitat for the least
Bell’s siren ~d predic~that the
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ma.\i!~Umadditional cost incnrre~by a
prolect prc~rieTit~ such situaton~
WCTI.I&I be $75,O~))per acre. This flgure
~~.~sumesrio cost fer land.

Wetland min~etionis a ros~fy,time-
~jnsr~rning.and d~fficn.ltendeavor with

ar~uncertain p~’ohabilityof success. The
to create hahitar before

~.st~r~ghabitst is destro’.ed. ensures
~ the federally listed spec~e-swould
not sustain ~ lose of habitat.even
~urnporar1ty.Gwen the uncertainty of
wetland creati erresiora~ion.it is

~tikely that the Service would so~ort
~ prolect proposal that would result in
the destriJCtfor~of ~ar~eareas of ripahan
nab~ratwithout first providing adequate
replacemen.t habitat ~orthe least BeIN
virsoS in the area.

En the6years s~ncethe vireo was
~sted.two ~e’nci.eshave ConStruCted

protects tfl 5fe~SthaE support least Belts.
~.ireosthat have been sab~ectto this
prior replacernertt reqtursment and both
have prodacedhab~atthat now
supports vireos. Desigoation of crth~I
habitat could bcxng this requirement to
applica of pro~ecisin areasthat
contam suitah1e. enoccupied habitat,
dependir~ar~tk~proposed action. As
restoration tec~~qt~sare re~ned.it is
~ke~yt~t ce~e~tatiunpr~ectss~d1
become n~esacceesful in shorter time

For pro~eciswhere unavoidable
impacts to occ&zpAe~or unuccupsed vi.ceo
habitat would occur. compensatory
bab~tatcreation may have to be
completed ~or t~the destruction of
e’sistiag habitat so that the vireo w~Uno.4
sustain a n~tkise of available nesting or
foraging ~abi.taLThe amount of tth~lot
saccessfi.~tvegetationwril vary
deperidtog upon the method employed
and may ta.ke several years. The action.
agency on pertnitappiicao.4 wouldinaed
u initiate the restoration activities ear1~y
~nougbto alLow sufficient time for virea
hi~itatto develop. Most oia4or pro$ecis
are Lfl the planning stages long enough ~
pros ide adequate time for habi~at
r°storattoutf the compensation efforts
o~eclone expeditiously. Thai wouid
~duce the likelihood of a delay.

Lnder section 44b)(2.~of th� Act, the
Secretary has the awihority to exclude
on area from critical habitat designation
hosed on economic considerations

if he determines that the benefits
of such exclusion outweigh the benefits
of specifying such area as part of the
critical habitat, unless he determines.
based au the best scientific and
cornmerciat data avaiiab?e. that the
Failure to dez~natesuch area as cri.tical
habitat will result in the extir..ction of
the species concerned,’ The Gtbral’tar
Reservorr popufation of tire viren
represents the northern edge of its

range. and therefore is most likely to be
the ~urce of recolonization to the rtorttr
or to the Central Valley. ~ecause-of this
geographical sigi’uihrance. the
designation of this area as crincal
habitat is. appropriate. In addition, the
proposed project to raise the height of
Gibrattar Dam is not corrently being
considered. Therefore, the Service
hcl~evesthat the economic costs of
designating critical habitat in Gibraltar
Reservoir do not outweigh the benefits
of this designation.

1s~ue4~The establishment of a
Memorandum of tinderstartdirtg
between the Service and the Marine
Corps in 7uly 1986 for management of
the vireo on Camp Pendleton precludes
the need for i±esigTia-ttngcritical habitat
on the bese.

Seri-,c~e~esportse: ‘lire Santa
Margarita River contains approximately
40 percentof the breeding vireor in the
United States. This area is, therefore.
essential to the conservation of the’
species, arid is appropriately included
witht~the proposed critical habitat
designation. Managenrent actions
undertaken pursuant to the
Memorandum of Understanding
conceptually preserve the constituteor
elements of vireo habitat and provide
special management considerations that
are consistent with the spirit and, intent
of the Act. Actions taken under this
a~eementto date’ have soccessfufl’y
supplemented existing programs to
ctmtro4 cowbirds arid have greatty
benefitted the vireo. fawe~er.three
recent events strongly suggest that the
Memorandum of Understandirrgrnaymrt
be a compt~telyeffective mechanism for
protecting virco hahitat. These events,
which octurred between 198~and ig~.
involved military training activitIes that
inadvertently started wifdflr’es which
caused the lo~or de~’acfat~onof Large
areas of vitea habitat within proposed
criticat habitat. The S’erviee is working
with the Marine Corps to resolve this
matter. F? future actions demnnstrate
that tire Memorarnthrm of tJnderslanding
can pmvtd~an e~uiva?e.ntlevel’ of
protection, rite ~er~ite w~con.,ider
withdrawal of critical’ habitat for this
locality.

issue5.~Critical habitat is riot
necessary for areas in which. activities
are plaimed that would require National
Environmental Pb~yAct tNEPA)
review anti CtlTnpl?arTCe or are subj~gctto
the provisions of section 180’! or 1603 of
the California Fish and Game Code.

ServiceResponse:NEP~requires a
full disclosure of impacts and lea ibXe
alternatives so that the decistov
regarc~ngthe proposed Federal. action is
based upon adequate informartori. ft
does not require alteration of project

plans arid’ does not necessarily Facihtate
resource protection.

C’ornphanee with the California Fish
and Came Code is manifested by an
agreement (not a permitt that does not
necessarily address the conservation oF
the vireo and its habitat and does not
provide for denial of a project
application, and hence is not art
adequate substitute for designation of
critical habitat.

issue~ Critical habitat should not be
designated on the Santa Ynez River
because this area is under the
jurisdiction of the Forest Service, and
therefore, already is protected and does
not require special management
consAd~’atlunsor protection in
accordance with section 3(5~A11~L)1LU.of
the Act

ServiceResponse.Even though
proposed. cittical habitat on. the 3an.ta
Ynez River i~uoden Fe~ra1jnrisdiction.
this area con~ physical arid
biological featiures. essential to the
conservation of the species and because
of on-going water and fire management
practices within the watershed may
requ.ire special management
considerations or protection~ Therefore.
incli~.ionof this locality as critical
hahitat is censistest with the definition
cited under section 3{5lf~A~(i}(U}of the
Act.

lssae7rCriti~akhabi~tis uimecessarv
because local city ~id c~ity
goverunients can ~age the habitat.

Seri*re~esponser Underexisting
regulatory mechani~a.l~
governr~n~have ~et ~eventz~ habntat
loss ka the least Bell’s vicea. Mnat
activities that ~ay take place wtthin
crt~aJ~itat w~ra~uiresome sort of
Feder~u~praval.~d rherufore wni1~1
be subject to the neqiiresnen.ts~o4 section
7 discussed aboi~eani~es’Issues 1 and 1
Thus signatiow of czitical habstat wdl
pr~fde’ad~dpeo$sc~ioatu t~iesrarua’~.

issue8: Critical habitat shcnilil riot be
designated becaese the vfreo.
popula~~isare so depleted tha~
rec~eryis’ enl~kely~The S~*ntaYrrea
p~l~4uQ15 stable’ an~therefore cisc
rebound Frofn env~enmerrtaf
drstar~rrces.Critical ~abitat therefr,rr
should ns,t b signeterl on t14+s
drainnge.

Sr~’e’Respoi~se’The stabihty or
instability ofpi~lat~o~sis riot nine of
the cnt~rtnesed to determine the
appropriatenessof designating critical
habitat’~’TheActrequires the Service to
designate’ critical’ habitat for a listed
species lit areas that are essentiaL to the
conservation of the species, unless it is
not prudent to dti so. The Service can.
however, delay designation of cri~.cal
habitat for 1 year at the time a species is
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listed if the critical habitat is not
determinable. The designation of critical
habitat for the vireo is both prudent and
determinable. In addition, the Act would
require the designation of critical
habitat even if little could be done to
minimize the threats facing the species.
Fortunately, the vireo has responded
favorably to management in a number of
locations throughout its range, and the
United States population has increased
from about 300 pairs to 500 pairs since
this species was listed in 1986. Thus. it
seems reasonable to conclude that the
designation of critical habitat will
provide added protection to the vireo
and increase the likelihood of the
recovery of the species.

Issue9.’ Designation of critical habitat
is unnecessary because nest parasitism
by cowbirds is responsible for the
decline of the vireo.

ServiceResponse.’Two major factors
have been identified as being
responsible for the relatively recent,
dramatic decline of the least Bell’s vireo:
widespread habitat destruction and high
rates of nest parasitism by cowbirds
(Goldwasser et al. 1980). The synergistic
effects of these two factors may have
further exacerbated the situation.
Although cowbird removal programs
have effectively solved the problem of
excessive parasitism in a number of
locales, habitat preservation and
creation programs have not achieved the
same level of success. These programs
eventually must be successful if the
preservation and recovery of the vireo is
to be achieved. To that end, the
designation of critical habitat affords a
higher level of protection to riparian
woodland habitats that currently (or
potentially could) support nesting pairs
of vireos. The Service considers this
action particularly appropriate in light of
the inability of existing regulatory
mechanisms (e.g.. the Clean Water Act,
local regulations) to adequately protect
vireo habitat.

Issue 10: Critical habitat will
discourage or complicate activities
beneficial to listed species because of
time delays associated with completing
section 7 consultation procedures or
obtaining scientific permits to carry out
recovery activities. For example.
agencies may be reluctant to implement
cowbird control or giant reed removal
programs because the approval
processes may be too time-consuming.

ServiceResponse.As discussed under
Issue 2 above, the time required to
complete formal consultation under
section 7 is not excessive. If a proposed
action is determined to be beneficial to
the listed species, the consultation
process is terminated. In addition,
scientific permits authorizing recovery

actions are generally issued by the
Service within 30 to 80 days of receipt of
a valid permit application.

Issue11: The Service should expand
critical habitat boundaries to include
more habitat. Several sites contain vireo
populations of 10 or more pairs or are
important to the species for other
reasons that are not included within
proposed critical habitat boundaries.
These areas include: The San Luis Rey
River upstream from the proposed
critical habitat boundary; many desert
riparian areas (Whitewater Canyon,
Chino Canyon. Andreas Canyon. Palm
Canyon/Hermit’s Bench. Willow Hole
Oasis, and Big Morongo Wildlife
Preserve); Temescal Canyon; Fairmont
Park; Upper San Dieguito River, lower
Santa Ysabel Creek; Pamo Valley; and
the upper end of El Capitan Reservoir
where the San Diego River enters the
pool. Alternatively, critical habitat
boundaries could be expanded to
include all areas within the vireos
historical range that still contain
riparian habitat capable of supporting
the species, or all areas where cowbird
trapping could increase vireo
populations.

ServiceResponse:Although the least
Bell’s vireo historically nested in the
Central Valley and other low elevation
riverine areas of California, nesting
within the U.S. is now restricted to
approximately 40 localities in southern
California. In proposing critical habitat
the Service selected sites that supported
relatively large numbers of nesting pairs
and all of these sites were in southern
California.

The Service retains the option of
proposing additional critical habitat
areas if vireos expand their range north
of Santa Barbara or into the Central
Valley. The Service also retains the
option of proposing to designate critical
habitat for some of the additional
populations listed above. Should the
Service decide to propose any of these
additional areas as critical habitat, this
action would be the subject of a new
Federal Register proposed rule that
solicited public comments and provided
for a public hearing, if so requested. The
Service would evaluate the public
comments before making a final
decision regarding a new proposal.

Issue12: Designation of critical
habitat requires an Environmental
Impact Statement (EIS) to assess the
impact of such designation in
accordance with the National
Environmental Policy Act.

ServiceResponse.’The decision in
Pacific LegalFoundationv. Andrus,657
F. 2d 829 (6th Cir. 1981) held that as a
matter of law an EIS is not required for
listings under the Act. The decision

noted that preparing EIS’s on listing
actions does not further the goals of
NEPA or the Act. Although the decision
cited above specifically addressed the
listing of species. the Service believes
that the Pacific LegalFoundationcase
may be used on the question of the
applicability of NEPA to critical habitat
designations. Further, the statutory
limits on the Secretary’s discretion (e.g..
the standards for critical habitat in
section 3(5) of the Act), make the
preparation of an EIS unnecessary.

In addition, the Service prepares for
each critical habitat rule a
Determination of Effects of Rules in
compliance with Executive Order 12291.
the Regulatory Flexibility Act, and the
Paperwork Reduction Act, as well as an
economic analysis as required by
section 4(b)(2) of the Act. These
documents include an analysis of the
economic impacts of the designation of
critical habitat. Alternate critical habitat
boundaries are considered as part of the
economic analysis.

Issue 13: The Service should delay
designation of critical habitat until
further studies are completed, and we
know exactly why the vireo has
declined. The Service should wait for
the results of further ecological studies
or wait for the results of conservation
efforts and cowbird control programs
before designating critical habitat.

ServiceResponse.’The Service is
required to use the best available
biological information in determining
critical habitat boundaries. Numerous
researchers within the scientific
community have concluded that least
Bell’s vireos have declined because of
loss and modification of habitat and the
effects of nest parasitism by brown-
headed cowbirds. Further, it would not
be prudent to wait for the results of
additional predator reduction programs.
The loss of vireo habitat has continued
since the listing of the species. and
although cowbird control programs have
had beneficial effects on some
populations. the recovery of the species
is still dependent upon protection of its
habitat.

As new information becomes
available, however, the Service may
consider proposing additional areas for
critical habitat status or refining its
existing boundaries.

Issue 14: The Service should not
designate critical habitat in the areas
that are within the boundaries of
proposed Habitat Conservation Plans.

ServiceResponse:Section9 of the Act
prohibits the take of federally listed
species. Take is defined to include harm.
harassment, wounding. shooting. kil~:~,
capturing, ~r attempting to engage in
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~r. such conduct. Under some
c:rcumstances habitat destruction can

0onstitute harm or harassment. Most
biological opinions include an incidental
takesect:onthat authorizes the Federal

a hmited amount of take.
Section ~0tat of the Act descr±es~

‘rocess by i~hicha private part~may
ji.tatr~a percnit to take a feiieralli listed
species incidental to othe: .ial

1c!ivIti~s.To obtain such a perrc.i in
applicant must. amcrg other
rpt~u:rements,submit a conservat:on

71dr that süeciftes the possible impacts
~f such taking on the listed species and
the actions the applicant will undertake
10 JThR~flI1Z~and mitigate these impacts.
The Service may then issue a section
iD(a( permit if it finds, among other
considerations. that implementatiortof
he conservation plan will insure the
long-term cons~rvatiociof the species
and that the taking will not appreciably
reduce the likefihood of the survival and
recovery of the species tn the wild.
Issuance of such a permit is subject t&
the requirement8 of section 7(a((2( of the
Act as well as section 1O2(2j4C~of
~EPA. Thns sectioii 10~a)of the’ Act
slows ç~wattparties an opportun1~y~
rate a federally lj.,ted species incidental
to legal activities such as housing or
road coas~uctinn.

An interagency task ferce was
established i~November of 1985. under
the auspkes of the San DIego
Assoc~tionof Gove~nmert~
(SAi1)AG~.to guide the devekpinent of
separate HCP’s for the Sweetwater, Sai~
Lays Rey, San Diego. and Santa Ana
Rivers A co~nprehe~sivewecies
management p4ari was developed that
ocludes gerretal conservatiort
recommendattoru. based on available
sc:enti~c~ta on ~abita-t requiremen.~
of the least Bell’s vireo as well as
measures to miniimize cowbir~i~es
piiraSit sat An integral part of
m~nt±ngthis mana~mentis

associated with the d.evelop~entof t~e
HCPs listed above. The FRY’s foi the
Santa A.n.a and San L~eisRey Rives~
have since been aban~~.Although
up4er.aration of t~ner~iainiagHCP’s
may benefit the vireo. lu Sesvi�~does
riot know ii they will be cempl~red or
approved. ~eleve the Ser’,ice can
approve the request for a section 10(al
permit, an EIS must be prepa.red. La
Noverabe~1981.. the Service received
two penuit ap~1icationsfrom SANDAG
for the thc~denth1take of vireos on. the
San Diego aad~Sweetwatei, Rivers. A
draft EIS is currently under preparation.

In any case, the section 10(a) permit
process serves a separate purpose (it
~ari authorize private parties a limited
f~elof~ciden.t.altake) from section 7

of the Act, and therefore, the
preparation of !-TCP’s cannot be used to.
alter critical habitat bound~ries.
because critical habitat designation only
applies to Federal agencies.

issue 25 ‘the Service should
encourage the development of i-ICP’s
rather than subjecting private parties to
increased costs associated with critical
ha bitat.

5erv:r~Response:The development
of an FIG? is a cnsth and time-
curIsurmng process. rn the 6 years since
the iireo was listed, two applications
for section l~(a(permits have been
received by the Service although no
permits have been issued. The agencies
involved in the e~’o:tsdiscussed above
have incurred high costs, not including
great amounts of staff time.
Implementation costs have not been
incurred. In contrast, the sectIon 7
process is relatively straightforward and
not particularly time-consi~ming.
Therefore, the preparation and
implementation of an ~-iCPmay be at
least as expensive, if not more than. the
costs for Federal agency compliance
with regulations protecting critical
habitat.

!ssi~’26: Riparian habitat is dynamic
and shrinks duriag. drought and expands
with favorable rainfall. Flooding. evenla
scour and remove tracts of this habitat.
Ground wateE levels also influence the
extent of habitat. The expansion of
ripatian woodland habitat during the
favorable c~maticconditions of the
early I980~sis atypical. These areas wifl
not support vi~eos,inthe long,-t~rm.~or
thesereasons, critical habitat should not
be designated.

ServiceResponse:The Service views
the dynamic aatuce of ripacian habitat
as one of the major reasans why a
designation of critical b.abita.t woukci
benefit this apedes. ‘the critical habitat
boundaries encompass floodptain.s
where ina~prpaçulationa of vireos exist.
Areas that presently support virec
populatinas may becosie unsuitable due
to climatic co~d1tions.Nearbyareas
may be suitable.however.. Vireos woulii
invade these iwarhy areas following, the
natural dOtruction of previously
occupied si.tes. The designation of
critical habitat requires Federal
ageocies to follow the procedures set
forth at section 7 o(the Act in areas that
are not currently occupied. but contain
habitat that could be occupied by va’eos.
This aspect of critical habitat
designation. provides art ir~portan.ttool
for the conservation of this species.

Some climatologists believe that the
weather has been t.~usuaIlybenign for
the past 30 to. 40 years and that the
climate is returning to its normal pattern

of instability. Dry periods will ba ±‘ier
and wet periods will be wetter. Ground
water Levels would fl’uctuate less
severely than weather pattenis because
of the ability of river basins to absorb
and store surface aows. If surface
conditions do riot change, ground water
basins sbould continue to recharge and
support willows as they have in the
past. Two recent years ufreiativeiy
severe drought have not produced
evidence to the contrary. The
a~tlildbitity of ground water IS essential
to maintaining least Bell’s vireo habitat.
particularly in areas of ephemeral
stream flows. Strategies to stabilize and
enhance vireo population size will
continue to be examined as part of the
recevery ello&’t for the least Bells virco
These strategies will take intQ account
the fact that vireo habitat is influenced
b~’and dependent upon changing
hydrologic coarlitiore.

Issue17t TheServce ~houId develop
interim eritieai habitat to be deleted
upon completion of acceptable HCPs.

Servz~1~esporise:As expla teed
abese undhr Issue 14. !~P’sar~critical
lr~thtat~rve separate purposes.. and
one cannot sixbstitute~cthe other.
Howev~.following the issuance of a
section 16(a) perrrnt. the Service would
reev~xatethe need for critical habitat
in the area covered by the HCP.

IssueU~Critical habitat would
impinge on the rights (including water
rights) of privare landowners arid
developers, to ose their prur~rtyocr
public lawf for viwioes pw’poses (e.g..
farming: recvea4’son, water supply. etcj

ServiceRespcnserDesignatrort of
critical habitat is not synnnyrrmns with
conderrirratiart of larrd. Water rights
cannot fje’rregatectbecanse of the
critic~habitat desi~n~tiomThis
designatrnn orrfy affects Fi~derai
activities, amnlrestrfts hr greater section
7 req uhrements. F~stureactivities on
private lar~d~estgi’ia-tedas critical
habitat wiytrfcforily ~ affected where
Federal fo’ndirt~,approval, permitting. or
licensing were mvüfved.

Issue 2’.~Proposed highway corridors
should be excluded from critical habitat
designation.

gervice B~esponse:The c uction. of
highways across riparian areas would
be subject to the recp.iixeaents of section
7 nlthe Actiftherawas Federal
involvement i.n. these protects. Through
this peocess. the applinant would
compensate [Or im.pacls resulting from
loss and fragmentation of habitat. The
Service cauld.coaaider es~c1udingthese
corridors. due to eswncmk
considerations~however, as discussed
above under Issue 3.~the ecor.omic costa
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associated with critical habitat are not
expected to be high.

Issue20: The Service should not
designate critical habitat in areas where
the riparian woodland is the result of
human activities. The Prado Flood
Control Basin was largely agricultural 16
years ago. and the presence of the dam
and cessation of farming has resulted in
the presence of nparian habitat.

ServiceResponse:The Act does riot
require critical habitat to be natural or
pristine. An examination of aerial
photographs taken of the Prado Basin
reveals that the Santa Ana River Basin
contained extensive riparian habitat
before much of it was converted to
agriculture. The Dam is situated at the
confluence of Mill Creek, Chino Creek,
and the Santa Ana River, where a
natural restriction is formed by the
Santa Ana Canyon. Under natural
conditions, the confluence of the creeks
at this restriction would probably
facilitate the development of vast tracts
of riparian habitat.

Issue21: Proposed critical habitat
boundaries should be changed to more
accurately reflect the location of nesting
and foraging habitat. Urban
developments, agricultural lands,
industrial operations, recreational
facilities, highways. railroads, etc. are
included within the boundaries of
critical habitat. Many of the boundaries
selected such as elevation contours.
roads. section lines, etc. seem
inappropriate (e.g., the 543-foot
elevation contour at the Prado Basin,
Highway 128 along the Santa Clara
River). The need for extensive
renegotiations should be avoided by
refining the boundaries. One commenter
offered to build a barrier or other
permanent structure so that the legal
description of critical habitat on the
Sweetwater River could be revised.

ServiceResponse:The Service is
required to use existing, easily
recognizable boundaries in the
development of legal descriptions for
critical habitat. The Service cannot use
ephemeral features such as vegetational
boundaries (50 CFR 424.12(C)).
Consequently. when the Service
selected recognizable boundaries, the
amount of acreage encompassed within
the boundaries, exceeded the precise
lands needed. However, only those
areas containing nesting (almost always
ripariarl woodland) or foraging habitat
(usually riparian, but also some adjacent
uplands such as chaparral or coastal
sage scrub) would be treated as critical
habitat and subject to the requirements
of section 7. Existing developments (e.g..
housing projects. commercial and
recreational facilities, and plowed

fields) do not contain essential elements
of critical habitat.

The Service considers the 543-foot
elevation contour within the Prado
Basin to be a well-defined legal
boundary. Selection of the 543-foot
elevation contour (the height of the
spillway) was based on the distribution
of actual and potential vireo habitat,
and the estimated extent of historical
riparian habitat.

The Service has retained the broader
boundary at the Sweetwater River
because vireo foraging data for this and
at least two other localities indicate that
vireos forage beyond the borders of
strictly riparian parcels and into
adjacent upland habitats. Thus, a
critical habitat area that contains
chaparral or coastal sage scrub is
consistent with the Service’s obligation
to include the known primary
constituent elements (foraging
substrates and food resources) in critical
habitat.

Issue22: Critical habitat should not be
designated in areas where adjacent land
uses adversely affect vireo habitat or
where cowbirds are exceptionally
numerous. For example, the Prado Basin
should be excluded because of high
cowbird abundance and its location
adjacent to an. agricultural area.

ServiceResponse:Cowbirds are
present throughout much of southern
California and occur commonly in most
least Bell’s vireo breeding areas. The
judicious trapping of cowbirds and
monitoring of vireo nests has
significantly reduced the detrimental
effects of cowbird parasitism. The act
specifies that certain management
considerations may be necessary in
critical habitat areas. Nearby
“incompatible” land uses are not
considered as long as the designated
habitat contains elements essential to
the conservation of the listed species.

Issue23: The Service should clearly
define the phrase “constituent elements”
in the definition of critical habitat. The
Service should state specifically where
these essential elements are.

ServiceResponse:The Service is
primarily concerned with the “known
primary constituent elements’ within
designated critical habitat boundaries.
These elements include habitat used for
nesting, foraging. predator avoidance,
and juvenile dispersal. The least Bell’s
vireo nests almost exclusively in willow-
dominated, ripariari woodlands
containing a shrubby understory,
although other habitat types may be
used. In addition. vireos primarily forage
in these same areas, but also use
adjacent uplands such as chaparral and
coastal sage scrub. Therefore. upland

areas contain constituent elements in
some cases.

As stated above under Issue 16,
riparian habitat is dynamic and
occupied habitat may change and
become unsuitable through time.
Younger areas will mature and form
suitable habitat. For this reason, it
would not serve the conservation of the
species to precisely identify currently
occupied stands.

Issue24: Site specific regulations
should be promulgated for the critical
habitat areas before their official
designation under the Act.

ServiceResponse:The Act does not
require the Service to prepare such
regulations. As discussed above under
Issue 1, proposed activities would be
addressed by following the procedures
described in section 7 of the Act. The
Service will set specific goaL for
separate areas as part of the recovery
planning process.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and effective as possible.
Consequently, the Service used the most
current data available to evaluate
habitat for consideration as critical
habitat. The Service recognizes,
however, that relevant information,
especially on private lands, may not be
readily available in published scientific
literature and government documents.
Therefore, comments or suggestions
from the public, governmental agencies.
Indian Nations, the scientific
community. industry, or any other
interested party concerning this
proposed rule are hereby solicited.
Comments particularly are sought
concerning:

(1) The reasons why any habitat
(either existing or additional areas)
should or should not be determined to
be critical habitat as provided by
section 4 of the Act;

(2) Information regarding actions that
should be considered necessary to
achieve recovery of the least Bell’s vireo
and conditions that might allow it to be
removed from the list of endangered and
threatened wildlife and plants:

(3) Specific information on the amount
and distribution of suitable vireo habitat
and numbers and distribution of vireos
by landowner and land designation
(land managing agencies or affected
parties should include updated
information and maps);

(4) Specific information on the ability
or values of proposed areas to support
other listed, proposed, or candidate
species and the relationship of this
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proposal to maintaining biodiversity and
ecosystem integrity:

(5) Current or planned activities and
their possible impacts on proposed
critical habitat areas:

[6) Any foreseeable economic or other
impacts resulting from the proposed
designation of critical habitat:

(7) Econom:c vaiues associated with
benefits of designatir.g critical habitat
for the least Bells vireo. Such benefits
riclude those derived from non-
consumptive uses (e.g., hiking. camping.
bird watching. etc.) watershed
protection. air quality, soil retention.
etc.: and

(8) The methodology the Service might
use. under section 4(b)(2) of the Act, in
determining whether the benefits of
excluding an area from critical habitat
outweigh the benefits of specifying the
area as critical habitat.
National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244). See also
Issue 12 under “Summary of Comments
and Recommendations” above.
Regulatory Flexibility Act and Executive
Order 12291

The Department of the Interior has
determined that designation of critical
habitat for this species will not
constitute a major action under
Executive Order 12291 and certifies that
this proposed designation will not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).Based on the
information discussed in this rule
concerning public projects and private
activities within the proposed critical
habitat areas, it is not expected that
significant economic impacts will result
from the critical habitat designation. In
addition, there are a limited number of
actions on private land that have
Federal involvement through funds or
permits that would affect or be affected
by a critical habitat designation: the
potential economic impact of a critical
habitat designation on these actions will
be minor. Also, no direct costs,
enforcement costs, or information
collection or recordkeeping
requirements are imposed on small
entities by this proposed designation.
Further, the revised proposed rule

contains no recordkeeping requirements
as defined by the Paperwork Reduction
Act of 1980.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports. Imports. Reporting and record-
keeping requirements. and
Transportation.

Regulation Promulgation

PART 17—IAMENDED]

Accordingly. part 17, subchapter B of
chapter 1. title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Authonty’. 16 U.S.C. 1631—1407: 16 U S C.
1531—1544: 16 U.S.C. 4201—4245: Pu’~,.L 99—
625, 100 Stat. 350tJ-~unless otherwise noted.

§ 17.111 lAmended]

2. It is proposed to amend § 17.11(h)
by revising the “Critical habitat” entry
for “Virea. least Bell’s”, under BIRDS, to
read “17.95(b)”.

3. It is proposed to amend § 17.95(b)
by adding critical habitat of the least
Bell’s vireo. in the same alphabetical
order as the species occurs in § 17.11(h).

§ 17.95 CritIcal hab1tat—fisS~and wildlife.
(b) * * *

Least Bell’s Vireo (VireO be/i/ipusilius)
California: Areas of land and water as

follows:

1. Santa Ynez River, Santa Barbara
County (Index map location A).

T. 5 N..R. 27W.: secs. 1, WV~,and 12, all
except N’E ¼.In addition., all ad~acentlands
within the following circumscribed area:
beginning at a point 0.25 ml south of the
northeast corner of sec. 12. T. 5 N., R. 27 W.:
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thence east al~t~t0.5 mi~thence north abou4
L2~mr theisce east approximately 1.3 mi to
the intersection of Mono Creek and the Los
Prietos Y Na~aLayegualand grant boundary:
thence south about 2.5 mi thence east
approximately 2.6 ni to Agua Caliente Creek
at a point about 0.4 ml north and 0.1 mi east

of the Pendola Guard Station): thence south
about 0.5 in,: thence east about 1.0 ml; thence
south about 0.25 mc thence east about 0.5 mi:
hence south about 0.75 rn to the southwest

corner of T. 5 N.. R. 25 W.. sec. 19: ihence east
to ihe souiheast corner ofT. 5 N.. R. 25 W.,
sec 20’: thence south about 0.63 ml: thence
west to western boundary of T. 5 N., It 26W.,
sec. 25: thence south about 0.16 mi: thence
west to eastern boundary ofT. 5 N.. R. 28 W..
sec. 27; thence north about 0.2.5 mi: thence
west to western boundary ofT. 5 N., R. 26 W..
sec. 27; thence north to the northeastern
corner of T. 5 N., R. 26 W., sec. 27; thence
north to the northeastern corner ofT. 5 N., R.
28 W., sec. 2& thence west to the northwest
cornerofT,5N.,R.28W..sec.2& thence
north to the northeast corner ofT. 5 N., R. 26
W.. partially i&nrurveyed sec. 20’: thence west
to the northeast corner ofT. 5 N., R. 28 W.,
unsurveyed sec. 19: thence north about 0.5 mi;
thence west to the southeast corner ofT. 5 N.,
R. 27 W., sec. 13, NE¼and thence north to
the southeast corner ofT. 5 N., R. 27W., sec.
12,

2. Santa Clara River, Los Angeles and
Ventura Counties (Index map location
8).

T 4 N.. Rs. 17 and 18 W.. all land within
3.500 feet perpendicularly and generally
southward or westward of a line commencing
at a point 100 yards west of BM 740 {a point
about 2.3 mi east of the inter~ectio~of Main
Street and State Highway 128 in Piru); thence
east along State Highway 128 to its
intersection with The Old Road at Castaic
Junction; and thence eastward and
southward alona The Old Road to its
intersection with Rye Canyon Road.

and 0.4 mmnorth of southwest corner of sec.
31, T. 2 S.. R. 6 W.; thence to the northeast
corner of sec. 31. T. 2 S., R. 6 W thence east
0.35 m~thence to midporn4 of southern
section line of sec. 21. 1. 2 S., R, 6 W. thence
to a poInt 0.8 mm south of the northwest
corner of sec. 25, T. 2. S., It 6 W. thence east
about 08 mi; thence to a point 0.2 ml north of
the center of sec. 30, T. 2 S.. R. 5 W., thence
east about 0.7 ml: thence to a point 0.6 ml
east of the southwest corner of sec. 20, T~2 S..
R. 5 W.: thence east about 0.8 ml: thence 0.8
mi south: thence to a point 0.3 ml north of the
southwest corner of sec. 28, T. 2 S.. R. 5 W..
thence to a point 0.45 mi north of the
southwest corner of sec. 29, T. 2 S., R. 5 W.,
thence generally westward and southward
along the Riverside Corporation Boundary (as
shown on USGS Riverside Quadrangle 1980)
to its intersection with Van Bu.ren Blvd.:
thence to a point 0.2 ml east and 0.75 ml soutk
of the northwest corner of sec. 27, T 2 S.. R. B
W.; thence 0.25 mi north: thence 0.7 mi west:
thence to a point 0.85 mi north of the
southwest corner of sec. 32., T. 2 S.. R. 6 W,:
thence to a point 0.75 ml west and 0.1 ml
south of the northeast corner of sec. 6, T. 3 S..
R. 6 W,; thence 0.5 ml wesL and thence to the
543-foot contour at a point 0.3 ml west of the
southeast corner of sec. 2. T. 3 S., R. 7 W.
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3. Santa Ana River, Riverside and San
Bernardino Counties (Index map
location C).

All lends below the 543-foot contour in
partially surveyed T. 3.S.. R. 7 W., within the
Prado Flood Control Basin (upstream From
Prado Dam). In addition, the following
adjacent lands above the 543-foot contour in
the Santa Ane River bottom end within the
foUowm~boundaries’: commencing at a point
0.1 ml east and 0.2 ml north of the southwest
corner of sec. 2. T. 3 5., R. 7W.; thence north
about 0.4 ml; thence to a point 0.25 ml east
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4. Coyote Creek, San DiegoCounty
findex map location D).

lOS.. R. 5 E.: secs.22. N’i~.SE¼;and 23.
SW¼

5. Santa MargaritaRiver, San Diego
County (Index map location E).

T. 9 S., R. 3 W.: secs.4: 5 SE¼;7: and a.
En T. 9 S., R. 4 W.. Sec.12 SY~.NE¼;13

N ½~l4~15~16 SEV
4

2& 21:22NIN
1

/4 28
NW’/4~29’, 31 SE¼;32 W½,NE’/i.

T. lOS. R. 4W: Sec. 5 W½;6 E½.7 E½.
SW¼~18 N½.

T. lOS. R. 5W: Sec.13 S’~4,NE¼:14 S½;23;
24 NW¼,26~35.

T. US. R. 5W: Sec. ZN~4.SW¼:3 E½, 10
N½:11 NW¼.

6. SanLuis Rey River, San Diego
County (Index map location F).

T. uS.,R. SW.. ~. 13, S~4NE¼.
SE¼NW¼,SW¼~14. SE¼SW¼.S12SE¼;
and 23. NW¼.

T. 11 S.. R. 4 W.: secs. 3. all land northof
Murray Road: 4, E½NE¼,E~SE¼SW¼.
W’~NE’/4SE¼,E~,4NW¼SE¼.SW¾SE¼;7,
N½NE¼NE¼,NW¼NE¼,E~W½.
SW¼SW¼:8. N½NE¼,N½N~zNW¼:~.
N~NW¼;and 18. NW¼.

TIC SR. 4W.: sec. 34. S½SW¼.
Surveyedandunsurveyedportions

according to the following metesand bounds:
bordered on the north by a Line commencing
at the intersectionof North River Road and
the surveyedeastern section tine of sec.3. T.
ii S.. R. 4 W.; thence east alongsaid roadk
its junction with Via PuertaDel Sot; thence
ea8t approximately 0.5 ml to State Highway

7~nearestthemidpo4ni of eec. 31. 7. lOS.. R.
3 W.: thencenorthwardandeastward aIoi~
saidhighway to its intersectionwith the
eastern section line of sec. 27. T. 9 S.. R. 2 W.~
and bordered on the south by a line
commencrng at the intersectionof Murray
Road and the surveyedeastern section me of
sec. 3. T. 11 S.. R. 4 W’ thencescuthwardand
eastward along said road to its unction with
State Highway 78; thence eastward and
northward~ilong~aidh~ghwayto its junction
with Santa Fe Avenue; thencesoutheastward
3M00 feet a’ong saidavenue: thence
northward along a straight me to Gua~ome
Lake Road at a poinl 800 feet from the
junction of said road and State Highway 6:
thencenorthwestwardalongGuaiome Lake
Road to its junction with i.aid highway:
thence eastward alon8 said h~ghway to its

junction with River Road in sec. 31, T. 10 S.,
R. 3 W.; thence northward~Iongsaidroad to
it.a intersection with the surveyedeastern
section line of sec. ~). T. ‘10 S., R. 3 W.~thetice
north to andnorthea.te~yakng the 250-foot
contour rn Sec. 21 through partially surveyed
sec. ~5,T. lOS.. R. 3 W.; thencenorth to a
point about 0.2 ml southof thenorthwest
corner of sec. 14 and continuinSalongthe
300-footcontour from the western sectionline
of sec. 14 eastward throughunsurveyedSec.
ii. surveyedseci. 13 and 12, 1. 10 S.. R. 3 W.;
and surveyedsec.18, T. 10 S.. R. 2 W thence
east to and a1on~the 325-foot contour through
sec. 1. T. lOS.. R. 3 W.; thencesouth to and
along the 3S0-(oot contour tn secs.6 and5. T.
10 S.. R. 2 W., and secs.32 and 33. 1 9 S.. R. 2
W.. to the northern gectioci hne of sec.33;
thencee.st approximately 1.5 mi to the
,outheastern cornerof sec. 2;’, T. 9 S.. R. 2 W..
and the,icenorth about 0.4 mi to State
Hk~hway76 tn Pa~a.
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7. San Diego River, San Diego County
(index map 1oc~tionC).

T. 15 S.. Rs. I and 2 W,: cornmenc~ngat the
intersectiofl of the Second Sdn Diego
A~:~ducta~.dMission Gorge Road: thence
east’.v~r~at~r~said road o the wester most
:~‘.te~se~or. w~:hFather Jun~per~Serra Tra~1:
~ ~r~ward &~de~s~wardalcrg said
~ ~o r.e e~ster~-mos~ntersectlonof said
~at ~nd ~LCi ~o~d ~‘.enceeastward a~ong
‘.~l~sioriGor~eRoad!o ts n:ersect~onwith
Car~toci Hills B1vd.~ther.ce northward to its
~~uersectionwith Cari~onQakB Drive; thence
westward along saLd drive to Lts eastern-most
t~tersect~onwith inverness Road; thence
westward aior.g said road to its intersection
with Canton Oaks Drive: thence westward
a~or.gsaid dr.ve to it8 intersectionwith Mast
Street~thence westward and southward
along the 320-foot contourto its intersection
~t~hthe Second San Diego Aqueduct on the
northside of the San Diego River~thence
southeastward a!ong said adqueduct to its
intersectionwith Mission Gorge Road.

8. SweetwaterRiver, San Diego
County(Index map Iocatirni H).

T~.18 and17 S~.R. I W.: commenc is at
the intersectionof the320-footcontourand
118~5814 W longitude immediately northof
the confluenceof Sweetwater River and
Sweetwater Reservoir~thence eastward
atong thecontourto the intersectionof said
contourwith StateHighway 94~thence
norThwardalongsaid highway to ~ta
intersection with StateHighway 54~thence
northeastwardaIon~said highway to the San
BernardinoMeridian: thencesouth
approximately 1.500 feet to the intersection
with the 340-foot contour~ thence westward
and southwardalong said contourto the
south end of the SteeLe Canyon Bridgeon
State Highway 94: ther~cesouth
approximately 900 feet to the 340-foot

contour: thencesouthwesterlyalong said
contourto ~s ntersecticnwith 116~5814W
1ongitude~thence northto startIng point.

9. Jamul-Duzural Creeks, San Diego
County (Index map location I).

Is. 17 ar~d18 S., R. I E.: commencingfrom a
point appro~imately2.200 feet west of BM
515 along Otay LakesRoad. in sec.5.T. 18 S..
R. I E.: thence eagt apprwumately one mile to
the crossing of said road at a bridgeover
Jamu~Creek. including all land within 1.500
feet southward of Otay Lakes Road as
measuredperpendicularlyfrom theroad:
thence eastward for about 4.8 nil ~Iongsaid
road to its intersection with StateRoute94
and including all landswithin 1.500 feet
northwardof said roadasmeasured
perpendicularlyfrom the road,and including
all landi within 500 feet of saidbridge not
otherwiseincludedabo~re.

10. Ti~uanaRiver, SanDiegoCour~t~
(Index map location J).

T. 18 S.. R. 2 W.: secs.34. Si/2~E1,!4SE~4.
and 35, St/ZSWI/4. SWI/4SWI/4SE1/4,

T. 19 S.. R. 2 W.: secs. 1. WiJ2SWi/4N~X1
4~2.. S1/2NE1/4NE1/4.NWIJ4NEIJ4.Nil
2SE1/4NE1/4.N1/2NE1/4NW1/4. Wl/
~NWl/4; 3, ~\i/2: and 4. ~JE1/4.N~I~V~ 4

Primaryconstituente~’ements:nver~ne
and floodplainhabitats(particularly
willow-dominated riparnan wood!~nd
with denseunderstory vegetation
maintained, in part. in a non-cltrnax
stagE by periodic floods or other agents)
and adjacent coastalsage scrub.
chaparral. or other upland plant
communities.

Dated: July 14. 1992.

Richard N. Smith.
Athng Director. US. Fish and Wild! fe
Service.
[FR Doc. 92—18630Filed 8—0—92: 8:45 amj
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