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developmentlivestockgrazing.off-road
vehicleuse,andinvasionfrom weedy
exoticplantsthreatenthe continued
existenceof thesespecies.This
proposal,if madefinal, would
implementtheprotectionandrecovery
provisionsaffordedby theAct for these
four species.Commentsandmaterials
relatedto this proposalaresolicited.
DATES: Commentsfrom all interested
partiesmustbereceivedby January13,
1992.Public hearingrequestsmustbe
receivedby December27, 1991.
ADDRESSES: Commentsandmaterials
concerningthis proposedrule shouldbe
sentto Office Supervisor.U.S. Fishand
Wildlife Service,LagunaNiguel Field
Station,24000Avila Road,Laguna
Niguel,California92658.Commentsand
materialsreceivedwill be availablefor
public inspection,by appointment,
duringnormalbusinesshoursat the
aboveaddress.

FOR FURTHER INFORMATION CONTACT
Mr. WayneHarper,Office Supervisor,at
theaboveaddressor at (714)643—4270
orFTS796—4270.
SUPPI.EMENTARY INFORMATION:

Background

50 CFR Part 17
RIN 1018—AB73

Endangered and Threatened Wildlife
and Plants; Proposed Rule to
Determine Three Vernal Pool Plants,
Pogogyne nudiuscula, Orcuttla
califomica, and Eryngium anstulatum
var. parishli, and the Riverside Fairy
Shrimp to be Endangered Species
AGENCY: FishandWildlife Service,
Interior.
aciiou: Proposedrule.

SUMMARY: The U.S.FishandWildlife
Service(Service)proposesto determine
Pogogynenudiuscula(OtayMesamint),
Orcuttia cahfornica(CaliforniaOrcutt
grass),Eryngiumaristulatumvar.
parisha(SanDiegobutton-celery).and
the Riversidefairy shrimp
Streptocephaluswoottonito be
endangeredspeciespursuantto the
EndangeredSpeciesAct of 1973, as
amended(Act). Thesespeciesoccurin
vernalpools of southwesternRiverside
CountyandwesternSanDiegoCounty,
California.Habitatloss anddegradation
dueto urbanandagricultural

PogogynenudiusculciGrayis anerect
annualreaching12 inches(in) (3
decimeters(dm)) in height.The bright
greenspatulateleaveshavefew hairs.
Bright purpleflowersoccurin whorls on
spikes.This aromaticplant is amember

— of themint family (Lamiaceae),typically
bloomingfrom May throughJune(Munz
1974).Thelackof hairs on thecalyx and
bractsofthis plant differentiatesthe
speciesfromP. abramsii.Pogogyne
nudiusculawasoriginally describedby
Gray(1876),ascitedby Howell (1931).

Orcuttia cauifornicaVaseyis a
memberof thegrassfamily (Poaceae).
This smallannualgrassreaches4 in (1
dm) in height,is bright green,and
secretessticky dropletsthat tastebitter.
Inflorescences,bornefromMay through
June,consistof sevenspikeletsarranged
in two ranks,with theupperspikelets
overlappingon a somewhattwisted
axis.Orcuttia cauifornicawasfirst
collectedby Orcuttandwasdescribed
by Vasey(1888). Subsequently,this
plant wasconsideredthenominant
variety of Orcuttia cauifornica,and
severalvarietieswererecognized.
Reeder(1982)raisedthe varietiesof
Orcuttia californica to speciesstatus.
Orcutfia cahfornicais differentiated
from otherspeciesin thegenusby the
following characteristics:teethof lemma
(bractenclosingthe floret) 5 millimeters
(mm) or lesslong, the teethsharp-
pointed or with awns(terminalbristles)
0.5 mm or lesslong; culms (stems)
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usuallyprostrate;caryapsis(fruit) 1.5-1.8
mmlong; plantssparinglypilose
(bearingsoft andstraightspreading
hairs);andspilceletsremoteon theaxis
below, crowdedtowardtheapex.

Eryngiumar/sty/atomJepsonvar.
parish/i (CoulterandRose)Mathiasand
Constanceis amemberof theparsley
family (Apiaceae).This plant is usually
anannual,however,underfavorable
conditionsit facultativelybecomesa
perennialherbwith aperennialtaproot.
Theplant hasaspreadingorascending
shapeandreachesaheightof 16 in (4
din). The stemsandIanceolateleaves
aregraygreenwith spinoselobesgiving
theplantaprickly appearance.
Inflorescencesform on shortstalkswith
few floweredgreenishheadsat theends
of branches.Eryngiumaristulatwnvar.
parish/i bloomsfromMay throughJune
(Constance1977).This plant was
originally describedasEryngiurn
parish/i by Coulter andRose(1900).The
plant wasreclassifiedby jepeon(1923)
asE.jepsoniivar.parish/i. Jepson(1936)
returnedto the Coulter and Rose(1900)
classification.Mathiasand Constance
(1941)separatedEryngiumaristulatum
fromEryngiumjepsonidueto
morphologicalcharacteristicsand
treatedthis plant asavarietyof
Eryngiwnaristulcztum(var. parish/i). Its
greenishheads.fruits with unequaL
scales,and bracti-etswithoutcalloused
marginsseparateE~aristulatumvar.
parish/i from othervarieties.

The Riversidefairy shrimp
(Streptocephaluswoottozil) is asmall
freshwatercrustaceanof theOrder
Anostraca.,Family Streptocephalidne.
Maturemalesarebetween0.56in (14
mm) and0.92in (23mm) in length.The
frontalappendageis cylindrical.bibbed
at thetip, andextendsonly partwayto
thedistalendof thebasalsegmentof
theantenna.The spurof thethumb is a
simplebladelikeprocess.Thefingerhas
two teeth;theproximaltoothis shorter
thanthe distaltooth.Thedistal tooth
hasa lateralshoulderthat is equalto
abouthalf thetooth’stotal length
measurvd~iong theproximaledge.The
cercopodsareseparatewith plumose
setaealongthemedialandlateral
borders.Maturefemalesarebetween
0.56in (14mm) and0.84 in (21 mm) in
total length.Thebroodpouchextendsto
abdominalsegments7, 8, or 9. The
cercopodsareasin themale.The
discoverersof this taxondescribedthis
animalin theJournalof Crustacean
Biology asanewspecies.Theypropose
to nameit Streptocephaluswoottoni
(Engeta).1990).

The Riversidefairy shrimpwas fIrst
collectedin 1979by [kS. ClydeErlksen
and wasidentified as anew speciesin

1985 (Engeta).1990).Thedescribed
speciesmostsimilar to Streptocephalus
woottoniis S. seal/Ryder1879.Plumose
setaeedgethecercopodsof maturemale
S.woottoni,whereasspinesreplacethe
setaeon thedistalhalf of thecercopods
in matureS.sea/i.Thelastabdominal
segmentis shortin both species;
however,S.woottoziilacksthe confluent
innermarginsof thecercopods
characteristicfor male S.sea/iandS.
s/rn/isBaird1852.Both living malesand
femalesofS. woottonihavethe red
colorof thecercopodscoveringall of the
ninth and30-40percentof theeighth
abdominalsegments;no redextends
onto theabdominalsegmentsin living S.
sea/iof eithersex.

Thethreeplantsandthefairy shrimp
occurin vernalpools,ahabitat that
formsin areaswith Mediterranean
climateswhereslight depressions
becomeseasonallywetor inundated
following fall andwinterrains.Water
remainsin thesepoolsfor afew months
atatime, dueto animperviouslayer
suchashardpan,clay, or basalt
beneaththe soil surface.Gradualdrying
occursduring the spring (Holland1978).
Thepoolsform on mesatopsor valley
floorsandaresurroundedby very low
hills usuallyreferredto asmimamounds
(Zedler1987).

Historically,Pogogynerwdiuscuio
wasknown from Otay Mesaof San
DiegoCounty(Bauder1986) to
immediatelysouthof theMexican
borderin Baja California(Moran1981);
thespeciesmayhaveextendedto the
mesaseastof BalboaParkandSouthof
MissionValley in SanDiegowhere
vernalpoolscontainP. abrarnsii,
anotherendangeredvernal pool plant
(Bauder1986).Thesitesin northernBaja
Californiahavevery likely been
extirpated(Moran1981).Thecurrent
knowndistributionofP. nudiusculais
restrictedto someof theremaining
vernalpoolson OtayMesa.

Orciittio californica onceoccurredin
vernalpoolsfrom SanQuintin, Baja
California,Mexico, (Moran1981)
northwardto Riverskle,Los Angeles,
andSanDiegoCountiesin southern
California.Historically known
populationsfromnearDowneyand
Lakewoodin LosAngelesCountyand
nearMariettaHot Springsin Riverside
Countyhavebeenextirpated.Orcuttia
cauifornicaremainsin thepoolson The
NatureConservancy’sSantaRosa
PlateauPreserve,andin theSkunk
Hollow pool in RiversideCounty
(Lathrop1976),and in poolson Otay
Mesain SanDiegoCounty (Bander
1986).The currentstatesof 0.
colifornica in BajaCaliforniais
unknown,althoughagricultural

developmentin areasandunder
conditionswherevernalpool habitat is
typically foundseemsto be.widespread
andincreasing(Moran1981).

Eryngiumaristulatwnvar.parish/i
onceoccurredfrom RiversideCounty,
California, southto northernBaja
California,Mexico (Constance197fl.
This speciescurrentlyis known to
remainon theSantaRosaPlateauin
RiversideCounty on Otey,Kearny,Del
Mar. and Mira Mesas;on Camp
Pendletonin SanDiegoCounty;andin
northernBaja California,Mexico.A
numberof siteshavebeeneliminatedin
recentyears.Although this species
remainscomparativelywidespread
within andadjacentto remainingvernal
pools,vernalpool habitathasdeclined
by 97 percent(T. Oberbauer,Senior
Planner,SanDiegoCounty,pers.comm.,
1990),andmostof theremainingpools
faceoneormore threats.Additionally,
thedistributionof E. aristulotumvar.
parish/i is patchy,which makesit more
vulnerableto local extinction thanmore
evenlydistributedspecies(Bauder1986).

The Riverside fairyshrimphasa
restricteddistributionandis known
fromfive vernalpoolsin a 8.1 by 4.3
mile (13 by 7 kilometer(km) areanear
Temeculain southwesternRiverside
County(Enget a!. 1990).In thefall of
1989, thisspecieswasfoundwithin
vernalpools on theMiramarNavalAir
StationandOtayMesain SanDiego
County(Simovich1989).

The conditionsthatcreatesuitable
habitatfor thesespeciesareseasonal
(vernal)pools of shallowfreshwaterand
wereprobably nevercommon.However,
agriculturaland, morerecently.urban
developmenthaveeliminatedthe
majority of suitablehabitat.Urban and
agriculturaldevelopmentcurrently
threatenfourof thefive remainingpools
supportingthefairy shrimp in Riverskle.

A numberof studieshavebeen
conductedon vernalpoolsin SanDiego
County. For mapping anddescription
purposes,a standardizedsystemhas
beendevelopedfor thedesignationof
thesevernalpools.A seriesletter is
usedto denotevernalpoolsin ageneral
region, andnumbersareusedto
designateseveralpool groupswithin the
series.Pogogynenudiusculaand
Orcuttia cahfornicaareboth found in
the poolsof the..J.~serieson OtayMesa.
Thesetwo speciesarenot known to
occurin thesamepoo1.Eryngium
aristulatumvar.parish/i occursin
severalpool series.TheRiversidefairy
shrimpis knownto occurwithin two
pool series(J andU) in SanDiego.The
“U” seriesoccursonMiramarNavalAir
Station.
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PreviousFederalAction
Federalactionon theplant species

beganwhentheSecretaryof the
SmithsonianInstitution, asdirectedby
section12 of theEndangeredSpecies
Act of 1973, preparedareporton those
nativeplantsconsideredto be
endangered,threatened,or extinct in the
UnitedStates.This report (House
DocumentNo. 94—51)waspresentedto
Congresson January9, 1975, and
includedPogogynenudiusculaand
Orcuttia californica, but not Eryngium
ar/stulatum var.parish/i. On July 1.
1975, theServicepublishedanotice
acceptingthereport asa petition under
section4(c)(2)of theAct (40 FR 27823),
andgavenoticeof thestatusreviewof
P.nudiusculaand0. californica
(petition acceptanceis nowgovernedby
section4(b)(3)(A)). OnJune16, 1976, the
Servicepublishedaproposedrule in the
FederalRegister(41 FR 24523) to
determineapproximately1,700vascular
plantsspecies,including0. californica
andE. oristulatumvar. parish/i, but not
P.nudiuscula,to beendangeredspecies
pursuantto section4 of the Act. This list
wasassembledon thebasisof
commentsanddatareceivedby the
SmithsonianInstitution andtheService
in responseto HouseDocumentNo. 94—
51 andthe July1, 1975, Federal Register
publication.A summaryof general
commentsreceivedby theServiceon
the 1976proposalwaspublishedin the
FederalRegisteron April 26, 1978 (43 FR
17909).

In 1978, theamendmentsto theAct
requiredthatall proposalsover2 years
old bewithdrawn.A 1-yeargraceperiod
wasgivento proposalsalreadymore
than2 yearsold. OnDecember10, 1979,
theServicepublishedin theFederal
Registeranoticewithdrawing the
portion of the June16, 1976, proposal
thathadnotbeenmadefinal, including
Orcuttia californica andEryngium
aristulatumvar.parishii.

TheServicepublishedanupdated
noticeof reviewfor plantson December
15, 1980 (45FR 82480).This notice
includedEryngiumaristulatumvar.
parish/i, Orcuttiacal/fornica, and
Pogogynenudiusculaas categoryI
candidates(speciesfor whichthe
Servicehassufficientdatain its
possessionto supportaFederallisting
proposalasendangeredorthreatened).
OnFebruary15, 1983, the Service
publishedanotice(48FR 6752)of its
prior finding that the listing of these
speciesmaybe warrantedin
accordancewith section4(b)(3)(A) of
theAct. On October13, 1983, the
Servicefoundthat listing of theseplant
specieswaswarrantedbut precludedin
accordancewith section4(b)(3)(iii)of

theAct. Notificationof this finding was
publishedon January20, 1984 (49FR
2485). Sucha finding requiresthe
petitionto berecycledpursuantto
section4(b)(3)(C)(i) of theAct. The
finding wasreviewedin Octoberof
1984,1985,1988, 1987,1988, 1989.1990,
and1991.Thepresentproposal
constitutesthefinal finding on the
petitionedactionin accordancewith
section4(b)(3)(B)(ii) of theAct.

TheSanGorgonioChapterof the
SierraClub submittedapetition dated
September19, 1988,to list the Riverside
fairy shrimpasendangered.The
petitioneropinedthatemergencylisting
wasappropriate.TheServicehas
determinedthatemergencylisting is not
appropriatein this casebecausethe
speciesis morewidespreadthan first
thoughtanddoesoccurin at leastone
protectedsite.Considerabledatawere
submittedwith, andsubsequentto, the
petition. Additional dataon new
locationsfor this specieswere
submittedto theServiceby Dr. Marie
Simovich.

Becauseit wasnot identified until
1985, andits existenceremainedknown
only to afew scientistsuntil 1988, this
proposedrule constitutesthe first
Federalactionon theRiversidefairy
shrimp.

SummaryofFactors Affecting the
Species

Section4 of theAct (16U.S.C.1533)
andregulations(50CFR part424)
promulgatedto implementthe listing
provisionsof theAct setforth the
proceduresfor addingspeciesto the
FederalLists.A specie8maybe
determinedto beendangeredor
threateneddueto oneormoreof the five
factorsdescribedin section4(a)(1).
Thesefactorsandtheir applicationto
OrcuttiacahfornicaVasey(California
Orcuttgrass),Pogogynenudiuscula
Gray(OtayMesamint), Eryngium
ar/stulatum var. parish/i (Coulterand
Rose)Mathias and Constance(San
Diegobutton-celery), and the Riverside
fairy shrimp(Streptocephaluswoottoni)
areasfollows:

A. ThePresentor Threatened
Destruction,Modification or
Curtailmentof Its Habitator Range

Thehabitatandrangeof thesefour
specieshasbeengreatlyreduced.
Vernalpoois,existingasslight
depressionson flat mesas,arefoundin
locations that are especiallyvulnerable
to urbanandagriculturaldevelopment.
Manypoolgroupshavebeenentirely
eliminatedandreplacedwith urbanor
agriculturaldevelopments.

In 1979,Pogogynenudiusculawas
limited to 10 pool groupson OtayMesa

containingsome170 individual vernal
pools.By 1988, this specieshadbeen
extirpatedfrom 3 poo1groups
encompassingabout38 poois.Theplant
waslimited to asinglepool in two
groupsandnoticeablydeclining in
anothergroup.Vehicularactivity was
occurringin two of the remaininggroups
andpartiallyexplainedoneOf the
extirpations.Excessivecoverof weedy
non-nativegrasseswasnotedin six of
thepool groupsandpartiallyexplained
two extirpations.Only onepool group
wasdescribedashavingdense
populationsof thisplant.This particular
siteis neara proposedcorrectional
facility (Bauder1986).Pogogyne
nudiusculais presentlyknown to remain
in only fourvernal pool complexes,all
on OtayMesa.In the droughtyearof
1989,P. nudiusculawas only found
within onepool complexmadeup to 30
pools with apool surfaceareatotaling
lessthanI acre(Bauder,Dept.of
Biology, SanDiegoStateUniversity,
pers.comm.).

In 1979,Orcuttia californica occurred
on OtayMesain 7poolgroups
containing 34 vernalpools.By 1980,
plowing haddestroyed11 of these
vernalpools.Theinvasionof alien
plantsandlivestockgrazing(see
discussionbelowunderFactorE)
explained theextirpationof 0.
califorriica from 13 pools. Orcuttia
californicapresentlyoccursin only 2
vernalpool complexeson OtayMesa
thatcontain10 vernalpools.All of the
remaining10poolssupporting0.
californicaon Otay Mesawere grazed
by livestock, and5 were adversely
affectedby tramplingassociatedwith
Mexicancitizensattemptingto enterthe
United Statesfrom adjacentMexico
(lessthan5 milesaway)(Bauder1988).
Two vernalpool complexesin
southwesternRiverside County also
containthis species.Oneof these
complexesis partiallypreservedwithin
TheNatureConservancy’sSantaRosa
PlateauReserve.Theothercomplexis
locatedwithin the14 acreSkunkHollow
pool, thelastremainingvalley type
vernalpool in RiversideCounty.This
pool is oftenplowedandis within the
generallocaleof a conditionally
approvedresidentialdevelopment.The
actualpool andsomeportion of its
watershedarecurrentlybeingstudied
for developmentof aconservationplan,
asrequiredby RiversideCounty.The
purposeof thestudyis to determinethe
amountof supportingwatershedto be
includedin thereservedarea;it doesnot
actuallyoffer permanentprotectionto
SkunkHollow’s watershed.

TheServiceis awareof 37 separate
proposedPrecisePlansandTentative
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Mapsthathave beenfiled for Otay
Mesa.asrequiredby theCalifornia
EnvironmentalQuality Act. Theseplans
encompassapproximately80 percentof
theundevelopedportion of themesa
within thejurisdiction of theCity of San
Diegoand virtually all but four of the
remainingvernal poo1complexes.Of the
fourremainingpoolcomplexes,three
areadverselyaffectedby other
activitiesor developmentproposals.
Preliminarydesignsby the California
DepartmentofTransportationfor State
Route125 includealignmentsthatsever
the existingnatural connection between
two of thelargestremainingvernalpool
complexeson Otay Mesa.The
constructionof this new major highway
accessrouteinto (MayMesawould
furtherfacilitate its development.The
ImmigrationServicehasrecently
proposedaBorderControlproject(the
Big Ditch) thatwould resultin indirect
anddirectadverseimpactsto vernal
pools.The existingBrown Field Airport
is presentlybeingevaluatedasa
potentialsite foran International
Airport servicingSanDiego.This
proposalincludesalternativerunway
alignmentsthatwould destroyportions
of oneof thetwo largestremaining
vernalpool complexes.

Eryngiumaristziiatumvar. parish/i
hasthelargestremainingdistribution of
the threeplant speciesunder
considerationherein.In 1979, this
specieswasknownfrom66 pool groups;
by 1986 this plantremainedin 61 pool
groups.Althoughthreesitesreceive
someprotection,theremainingpool
groupsarethreatenedby one or moreof
thefollowing: urbandevelopment,off-
roadvehiculartraffic, trashdumping,
grazing,mowingorplowing,highway
construction,invasionby weedyexotics,
drainageorwatershedalterations(often
dueto adiacenturbandevelopment),
military activities,and trampling
associatedwith illegalaliensentering
the UnitedStates(Sander1986).

The Riverside fairy shrimpis also
vulnerableto any landusechanges
affectingthepooiswhereit is found.
This speciesinhabitstheSkunkHollow
vernalpool, which, aspreviously
discussed,is within aplanned
developmentOthersitessupportingthe
fairy shrimpmay lacksomeof the
typical vegetationof vernalpools,but
thatconditionprobablyreflects impacts
from pastagriculturalactivities.One
pool is locatedwithin anapproved tract
map for a housingdevelopment.A third
pool is on aparcelcurrently thesubject
of a SpecificPlan(housingdevelopment)
proposal.This poe1is in anagricultural
field neartheSkunkHollow pool and
hasbeenrecentlydiscedthe

EnvironmentalImpact Reportprepared
for theSpecificPlanfailed to
acknowledgetheexistenceof the
specieson thesite. However,
representativesof thelandownerhave
expressedawillingnessto offer some
protectionfor this site. A fourthpool is
locatedpartiallyon privatelandand
partiallyon thePechangaIndian
Reservation.The portion onprivateland
was cultivatedduring1990.The Region’s
droughtconditionsoverthelast2 to 3
yearsmayhaverenderedthe pool dry
enoughto beplowed.A fifth pool,
within amile of the fourthsite, is
locatedon thePechangaIndian
Reservation.Bureauof IndianAffairs
staffhaveindicatedthat theycan do
nothingto protectthesepoolsbecause
they areon landbelongingto individual
Tribe members.Thesection7
requirementsof theActwould applyto
thesepools if thefairy shrimpwere
listed asendangered(seediscussion
belowunderAvailable Conservation
Measures).Theplantspeciesfoundin
theselocationsaretypical of areasthat
havebeendisturbed,althoughevidence
of recentagriculturalactivity is lacking.
Of thefive pools supportingthefairy
shrimp in RiversideCounty,only the
SkunkHollow vernalpool is greater
than1 acrein size.

Poolsalsohavebeendegradeddueto
the useof off-roadvehicles.These
vehiclescompactsoils,crushplants
whenwateris in thepools,cause
turbidity, andleavedeepruts.The
damagemayalterthemicrohydrologyof
thepoois.Dirt roadsthatgo throughor
adjacentto poolsarewidenedas
motoriststry to avoid theinevitablemud
puddles.Thus,pooisaregradually
destroyedby vehiclestravelingon
adjacentdirt roads.Vehicleaccessand
damagehas occurredon virtually all
remainingvernalpool complexes.

Livestockgrazingoccurson Otay
Mesain areaswhereseveralvernalpool
complexescollectively containall four
of thespades.Plantswithin pooismay
be trampledandkilled, orgrazedby
livestockprior to settingof seecL
Eryngiumaristulatumvar.parishil is
sometimesable to withstand light
grazing pressurebecauseof the
buffering effectof its perennialtap root.

Trash dumping also degradesvernal
pools.Chunksof concrete,tires,
refrigerators,sofas,andotherpiecesof
garbageordebrishavebeenfoundin
poolscontainingthesefourspecies.This
trashcrushesorshadesvernalpoe1
plants,disruptsthehydrologicfunctions
of thepooi,andin somecasesmay
releasetoxic substances.

Thevernalpool habitatuponwhich
thesefour speciesdependis also

vuherableto indirectdestructiondueto
analterationof thesupporting
watershed.An increasg~in wliterdueto
urbanrun-off leadsto increased
inundationandmakesthepools
vulnerableto invasionby marshspecies
resultingin decreasedabundanceof
obligatevernalpool taxa.At theother
extreme,somepoolshavebeendrained
or blockedfrom their sourceof water
andhaveshownanincreased
dominationby uplandplantspecies.
Orcuttia californicausuallyoccursin
thedeepestportion of vernalpools and
occursin somepoois with marshy
elements.Hence,it is morelikely to be
adversely affectedby the latter type of
drainagealteration.Adjacent
developmentsareoftenresponsiblefor
thesedrainagealterations.

B. Overutiizat/onfor Commercial,
RecreationaLScientific,or Educational
Purposes

Overutilizalionis not known to bea
factorfor thethreeplants,but
unrestrictedcollectingfor scientificor
horticulturalpurposesorexcessive
visits by individuals interestedin seeing
rareplantscouldresultfromincreased
publicity. Takingof theRiversidefairy
shrimpfor thesepurposeshasnot been
documented.

C. DiseaseorPretlation

Orczzttacolifornico is consumedby
cattlein areaswherevernalpoolsare
within pastures.The otherthreespecies
arenot known to beaffectedby disease
or predation.

D. TheInadequacyofExisting
RegulatoryMechanisms

Existingregulatorymechanismsare
not sufficientto reducethe lossesof
Orcuttiacafifornica,Pogogyne
nud/uscula,Eryngiumaristulatumvar.
parishii, andthe Riverside fairy shrimp.
Vernalpools,asisolatedwetlandsand
watersof theUnitedStates,are
regulatedby theU.S.Army Corpsof
Engineers(Corps)undersection404 of
the Clean Water Act. The Corps
generally doesnot requireindividual
permitsfor impactson less than one
acreof wetlandsor isolatedwatersof
the UnitedStatesabovetheheadwaters.
Most individual vernal pools areless
thanoneacrein sizeandfall under
nationwidepermit. Thus,for mostpools.
section404of theCleanWaterAct has
not historicallyprovidedadequate
protectionto thesespeciesfrom grading
or fill activities.However, in October
1987, the Corpsreleaseda Public Notice
proposingto exercisetheirdiscretionary
authorityandexertjurisdiction over
vernal poolsregardlessof sizeor the
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lack of sensitiveorendangeredspecies
in thepools.Informally theCorpshas
beenrequiringpermitsfor the discharge
of fill into vernalpools.However, they
haveyetto officially requirenotification
to theCorpsRegulatoryBranchof
proposalsto dischargefill materialinto
vernal pools.

Section404 regulatesthe dischargeof
fill material,but it doesnot regulate
otheractivities suchasgrazing,off-road
vehicleactivity, andseedingwith non.
nativespecies.Moreover,section404 of
theCleanWaterAct doesnotregulate
activities within thewatershed(i.e.,
adjacentupland)of vernalpools.The
watershedis anessentialcomponentof
the vernalpool ecosystem.The
disturbanceand/orloss of watershed
canresultin greatlyreducedamount
anddurationof waterin the vernalpool
andtherebyadverselyaffect all fourof
theproposedspecies.

Pools containingthe federallylisted
Pogogyneabramsiihavebeensubjectto
individual permitactionsundersection
404of theCleanWaterAct becauseof
thepresenceof anendangeredspecies.
In thepast,P. nudiusculamayhave
occurredin thesamepoolsasP.
abrams/i,eastof BalboaParkandsouth
of MissionValley in SanDiego;
however,thesepoolshavebeenlost
(Bauder1986).Orcuttia cal/fornica and
P. abramsiiarenot sympatric.Thus, the
listingof P. abramsiihasnot reduced
thedegreeof threatto P. nudiusculaand
‘l, californica.

Fo~ogynenudiuscula,Orcuttia
californico.andEryngiumar/stulatum
var.parish/i arelistedasendangeredby
theCaliforniaFishandGame
Commission(State).Listing by theState
requiresthat individualswho wish to
possesslistedspeciesobtaina
memorandumof understandingfrom the
CaliforniaDepartmentof Fish andCame
(Department).Under theCalifornia
EndangeredSpeciesAct of 1985,State
leadagenciesarerequiredto consult
with theDepartmentwhentheir projects
would affectStatelistedspecies.Few
Stateprojectsareanticipatedthatwould
affectP. nudiuscula,0. californica,E.
aristulatumvar.parish/i, andthe
Riversidefairy shrimp.Theprohibition
againstpossessiondoesnotreducethe
degreeof threatresultingfrom adverse
modificationof vernalpool habitat
incidentalto otheractivitiessuchas
grading,

No formalprogramscurrentlyexist to
protectthe Riversidefairy shrimp.In
responseto concernsexpressedby
conservationorganizations,the
CaliforniaDepartmentof Fishand
Game,andthe FishandWildlife
Service,theCountyof Riversidehas
conditionedoneSpecificPlanto setone

pool asideasan areafor furtherstudyto
provide temporaryprotectionfor the
Riversidefairy shrimp; theremainderof
the largeresidentialprojectwas
approved.TheCounty PlanningDirector
indicatedthat theCountywould attempt
to preventgradingon anothersitewhere
anapprovedtractwouldeliminateone
pool. This site,however,wasrecently
cleared.No FederalorStatelaws
protectthe Riversidefairy shrimp,and
minimal protectiongiven to thespecies
hasbeentheresultof localplanning
decisions.

In 1980,theCity of SanDiego
institutedavernalpool preservation
programwhereindeveloperspayafee
to apreservationfund whena project
would destroyvernalpools.The amount
of the feerequired,$4,000.00pervernal
acre(usuallyonly asmall fraction of a
typical acreof land containingvernal
pools), is not sufficientto replacethe
lost habitatthat,in somecases,sellsfar
in excessof $100,000per acre.TheCity
of SanDiegohasaccumulated
approximately$700,000(from collections
andinterest)throughthisprogramfor
theloss of over800pools.TheCity of
SanDiegohaspurchasedone9 acresite
containingseveralvernalpoolsutilizing
$450,000ofthemitigation fund.

During 1988,astudyof vernalpools
revealedthat little protectionhasbeen
affordedvernalpooiseventhough
severaljurisdictionsmayapply.
Recordedvernalpool lossessince1979
indicatedthat 79 percentof pools
coveredunderthe City of SanDiego’s
planandtheCaliforniaEnvironmental
QualityAct havebeenlost. Thosepool
groupswherepermitspursuantto
section404 of theCleanWaterAct were
requiredhaveshowna26 percentloss.
Eightpercentof thepoolson federally-
ownedlandshavebeenlost (Bauder
1986).
E. OtherNaturalor ManmadeFactors
AffectingTheirContinuedExistence.

Manyvernalpoolson OtayMesa
havebecomedominatedby alienplants
suchas thecommongrassLol/um
perenne.This speciesis tolerantof
inundationandcrowdsout thenative
vernalpool speciessuchasPogogyne
nudioscula,Orcuttia californica, and
Eryngiumaristulatumvar.parish/i.
Ranchershaveintroducedexoticspecies
into someareasto increasethe amount
of forageavailableto livestock.

Pogogynenudiuscularemainson a
few siteson OtayMesain SanDiego
County.Orcuttiacahfornicaalsois
restrictedto a few sites on OtayMesa
andon theSantaRosePlateau.
Unpredictablenaturaleventssuchas
droughtwould be more devastatingto
thesespeciesdueto theirfragmented

andrestrictedrange.Thegeographically
restrictedrangeanddistributionof these
speciesincreasesthe possibility that
ordinary agricultural-activityor
developmentin theserapidly growing
areascould destroyasignificantportion
of thespecies’remainingpopulationand
habitat.

The Servicehascarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast,
present,andfuture threatsfacedby
thesespeciesin determiningto propose
thisrule. Baseduponthis evaluation,the
preferredactionis to list Pogogyne
nudiuscula,Orcuttia californica,
Eryng/umaristulatumvar.parishii, and
theRiversidefairy shrimpas
endangered.Thesespeciesare
Californiaendemicswith veryspecific
habitatrequirements.Endangeredstatus
is proposedbecauseurbandevelopment,
agriculturallandconversion,andother
factorshavedestroyed97 percentof the
habitatthat wasonceavailablein the
SanDiegoarea.For the reasons
discussedbelowtheServiceis not
proposingto designatecriticalhabitat
for thesespecies.

Critical Habitat

Section4(a)(3)of theAct, as amended,
requiresthat to themaximumextent
prudentanddeterminable,theSecretary
designatecritical habitatconcurrently
with determiningaspeciesto be
endangeredorthreatened.TheService
finds that designationof critical habitat
for thesethreeplant speciesandthe
Riversidefairy shrimpis not prudentat
this time. As discussedunderFactorA
in the “Summaryof FactorsAffecting
theSpecies,”theseplant speciesare
vulnerableto trampling.Curiosity
seekersmayinvestigatevernalpools
andinadvertentlyfurther degradethe
habitatofthesethreeplantsandthe
Riversidefairy shrimpby trampling.
Publicationof precisemapsand
descriptionsof criticalhabitat for the
threeplantswould increasethedegree
of threatto theseplantsfromtakeor
vandalismand, therefore,could
contributeto theirdeclineandincrease
enforcementproblems.The listing of the
plantsasendangeredpublicizestheir
rarityand, thus,canmaketheseplants
moreattractiveto researchers,curiosity
seekers,orcollectorsof rareplants.All
involvedpartiesandlandownerswill be
notified of thegenerallocationand
importanceof protectingthehabitatof
thesespecies.Protectionof thehabitat
of thesespecieswill beaddressed
throughtherecoveryprocessand
throughthe section7 consultation
process.Therefore,the Servicefinds
that it would not beprudentto
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determinecritical habitatfor Pogogyne
nudiuscula.Orcuttia californica,
Eryngiumaristulatumvar.parishii, and
theRiversidefairy shrimpat this time,
becausesuchdesignationwould
increasethe degreeof threatfrom
vandalism,collecting,or otherhuman
activitiesandbecauseit is unlikely to
aidin theconservationofthesespecies.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainactivities.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.The EndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthatrecovery
actionsbe carriedout for all listed
species.Suchactionsareinitiated
following listing. Theprotectionrequired
of Federalagencies,theprohibitions
againsttaking andharmof theRiverside
fairy shrimp,andcertainactivities
involving listedplantsarediscussed,in
part, below.

Section7(a) of theAct, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listed asendangered
or threatenedandwith respectto its
critical habitat,if anyis beingproposed.
Regulationsimplementingthis
interagencycooperationprovisionof the
Act arecodifiedat 50 CFR part402.
Section7(a)(4)of the Act requires
Federalagenciesto conferinformally
with the Serviceon anyactionthat is
likely to jeopardizethecontinued
existenceof aproposedspeciesorresult
in thedestructionor adverse
modificationof proposedcritical
habitat.If aspeciesis listed
subsequently,section7(a)(2)requires
Federalagenciesto ensurethat
activities theyauthorize,fund, or carry
out arenot likely to jeopardizethe
continuedexistenceof suchspeciesor
to destroyor adverselymodify its
critical habitat.If aFederalactionmay
affectalistedspeciesor its critical
habitat,the responsibleFederalagency
mustenterinto formalconsultationwith
the Service.

Federalagenciesexpectedto have
involvementwith thesespeciesinclude
theU.S. Army Corpsof Engineersand
the EnvironmentalProtectionAgency
dueto their permitauthorityunder
section404of theCleanWaterAct.
FederalAviation Administration
jurisdiction would apply to vernalpools

nearMontgomeryField within theCity
limits of SanDiegoandat Brown Air
Field on OtayMesa.MiramarNavalAir
Stationcontainsvernal poolswith not
only the threeplant speciesbut also
Pogogyneabramsi/which is presently
listedasendangered.CampPendletori
containssomevernalpools andis
ownedby the U.S. Marine Corps.The
VeteransAdministrationwill be
requiredto considerthe consequences
of fundinghousingloanswherethese
speciesor their habitatoccur. The
ImmigrationandNaturalizationService
will needto evaluateits activitiesand
its effectson thesespecies.This agency
maybeableto offer somehelpwhere
tramplingassociatedwith Mexican
citizensenteringtheUnited Statesis
occurring.TheFederalHighway
Administration will likely beinvolved
throughpotentialfunding of aportion of
futurehighwayconstructionthat could
affect thesespecies.TheBureauof
IndianAffairs mayneedto evaluate
future proposalsthatmay affectthe
Riversidefairy shrimp.

TheAct andits implementing
regulationsfound at 50 CFR 17.61, 17.62,
and17.63setforth a seriesof general
prohibitionsandexceptionsthatapply
to all endangeredplants.With respectto
the threeplantsproposedherein,all
tradeprohibitionsof section9(a)(2)of
the Act, implementedby 50 CFR 17.61,
would apply. Theseprohibitions,in part,
makeit illegal with respectto any
endangeredplant for anypersonsubject
to the jurisdiction of theUnitedStatesto
import or export;transportin interstate
or foreigncommercein the courseof a
commercialactivity: sell oroffer for sale
in interstateor foreigncommerce;
removeandreduceto possessionany
suchspeciesfrom areasunderFederal
jurisdiction;maliciouslydamageor
destroyanysuchspecieson anyarea
underFederaljurisdiction; or remove,
cut, dig up, damage,or destroyanysuch
specieson anyotherareain knowing
violation of anyStatelaw or regulation
or in the courseof anyviolation of a
Statecriminal trespasslaw. Certain
exceptionscanapplyto agentsof the
ServiceandStateconservation
agencies.

TheAct andimplementingregulations
foundat 50 CF’R 17.21 for endangered
speciessetforth aseriesof general
prohibitionsandexceptionsthat apply
to all endangeredwildlife. These
prohibitions,in part,would makeit
illegal for anypersonsubjectto the
jurisdiction of theUnitedStatesto take
(includingharass,harm,pursue,hunt,
shoot,wound,kill, trap,capture,collect,
or to attemptanyof these),import or
export, transportin interstateor foreign

commercein the courseof commercial
activity, or sell or offer for salein
interstateor foreigncommorceany
listedwildlife. It alsowould beillegal to
possess,sell, deliver, carry. transport,or
ship anysuchwildlife thathasbeen
takenillegally. Certainexceptionsapply
to agentsof the ServiceandState
conservationagencies.

TheAct and50 CFR 17.62 and17.63
alsoprovide for theissuanceof permits
to carry outotherwiseprohibited
activities involvingendangeredplants
undercertaincircumstances.It is
anticipatedthat few tradepermits
would ever be soughtor issuedfor the
threeplant speciessincethesespecies
arenot commonin cultivation or in the
wild. Additionally, thesespecieshave
specificgerminationandgrowth
requirementsconsistingof seasonal
inundation,whichwould be difficult to
recreatein cultivation.

Regulationsgoverningpermitsto
carryout otherwiseprohibitedactivities
involving endangeredwildlife areat 50
CFR 17.22and17.23. Such permitsare
availablefor scientific purposes,to
enhancethe propagationor survivalof
thespecies,and/orfor incidentaltakein
connectionwith otherwiselawful
activities. In someinstances,permits
maybe issuedfor a specifiedtime to
relieveundueeconomichardshipthat
would be sufferedif suchrelief werenot
available.TheRiversidefairy shrimp is
not in trade,an suchpermitrequestsar~
not expected.

Requestsfor copiesof the r~’gulations
on listedwildlife andplantsand
inquiriesregardingthemmaybe
addressedto the office of Management
Authority. U.S. Fish andWildlife
Service,4401 NorthFairfax Drive, Room
432, Arlington, Virginia 22203—3507(703/
358/2104or FTS921—21U4).

PublicCommentsSolicited

The Serviceintendsthatanyfinal
actionresultingfrom thisproposalwill
be asaccurateandaseffectiveas
possible.Therefore,anycommentsor
suggestionsfrom the public,other
concernedgovernmentalagencies,the
scientificcommunity, industry,or any
otherinterestedpartyconcerningany
aspectof this proposalarehereby
solicited.Commentsparticularly are
soughtconcerning:

(1) Biological, commercialtrade,or
otherrelevantdataconcerningany
threat(or lackthereof) to thesespecies;

(2) The locationof anyadditional
populationsof thesespeciesandthe
reasonswhy anyhabitatshould or
should not bedeterminedto be critical
habitatasprovidedby section4 of the
Act;
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(3) Additional informationconcerning
therangeanddistributionof these
species;and,

(4) Currentor plannedactivitiesir~the
subjectareaandtheir possibleimpacts
onthesespecies.

The final decisionon this proposal
will takeinto considerationthe
commentsandanyadditional
informationreceivedby the Service,and
suchcommunicationsmayleadto
adoptionof afinal regulationthat differs
fromthis proposal.

TheEndangeredSpeciesActprovides
for apublic hearingon this proposal,if
requested.Requestsmustbe filed within
45 daysof thedateof theproposal.Such
requestsmustbemadein writing and
addressedto the OfficeSupervisor(See
ADDRESSES section).

National EnvironmentalPolicy Act

The FishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
PolicyAct of 1969,neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a)of the
EndangeredSpeciesActof 1973, as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin the Federal Registeron
October25, 1983 (48 FR 49244).
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List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies,
Exports,Imports, Reportingand
recordkeepingrequirements,and
Transportation.

ProposedRegulationsPromulgation

PART 17—[AMENDED]

Accordingly,it is herebyproposedto
amendpart 17, subchapterB of chapter
I, title 50 of theCodeof Federal
Regulations,assetforthbelow:

1. Theauthority citation for part17
continuesto readasfollows:

Authority: 16 U.S.C.1361—1407; 16 U.S.C.
1531—1544;18 U.S.C.4201—4245;Pub, L. 99—
62.5, 100Stat.3500; unlessotherwisenoted,

2. It is proposedto amend§ 17.12(h)
by addingthefollowing, in alphabetical
orderunderthefamiliesindicated,to the
List of EndangeredandThreatened
Plants:

§ 17.12 Endangered and threatened
plants.

(h) * * *

Species
Historic range Status n listed Critical

habi~
S ial
rulesScientific name Commonname

Whe

Apiaceae—Parsley tamily

E,yogiurn anStutatwnvar. panshi, .... San Diego button-celery U.S.A. (CA) E NA • NA

Lamiaceae—Mintfamily

Pogogynenudiuscuta Otay Mesamint U.S.A. (CA) E • NA • NA

Poaceae—Grassfamily -

Orcu#ia californica CaStomia Orcuttgrass U.S.A. (CA) E NA NA

3. It is proposedto amend§ 17.11(h)
by addingthefollowing, in alphabetical

orderunderCrustaceans,to theList of
EndangeredandThreatenedWildlife:

§ 17.11 Endangeredandthreatened
wIldlife.
* * * * *

(h) * * *
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Species

Histonc range

Vertebrate

Status Whe
endangered or

threatened

n listed Critical Special
rulesCommon name Scierititic name

Crustaceans

Shrimp, Riverside fairy Streptocephaluswoottoni U.S.A. (CA) E • NA NA

Dated:September30, 1991.
RichardN. Smith,
Director, US.Fishand Wildlife Service.
[FR Doc. 91—27070Filed 11—8—91;8:45 am)
BILLING CODE4310-55-M
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