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TEXAS CONSERVATION PLAN FOR THE
DUNES SAGEBRUSH LIZARD (SCELOPORUS ARENICOLUS)

This Texas Conservation Plan (Plan) is betweenUtfe Fish and Wildlife Service
(FWS) and the Texas Comptroller of Public Accoy@emptroller or Permit Holder). Property
Owners (as defined under 50 Code of Federal Reguta{CFR) § 17.3) who voluntarily agree
to participate may be included under the Plan ggisg Certificates of Inclusion (ClIs) under the
Candidate Conservation Agreement with Assuranc&3A@) or Certificates of Participation
(CPs) under the Habitat Conservation Plan (HCPl)ectively, Participants). The CCAA will
become effective upon approval of the Plan by FW®Bhe enhancement of survival and
incidental take permits associated with the Plah be issued and become effective on the
effective date of a final rule, if any, that listise dunes sagebrush lizard as endangered or
threatened. Key terms used throughout the Plandefi@ed in the Glossary (Appendix F).

Agreeing to the terms of the Permit or the Texasgervation Plan shall not constitute or
be construed as a waiver of any of the privilegeghts, defenses, remedies, or immunities
available to the Comptroller as an agency of tleeStf Texas or otherwise available to it. The
Comptroller does not waive any privileges, riglisfenses, or immunities available to it as an
agency of the State of Texas, or otherwise avalabit, by applying for or receiving this Permit

or by its conduct prior to or subsequent to apgyor the Permit.

1.0 INTRODUCTION

The Plan is a comprehensive Endangered SpeciesofAd973 as amended (ESA)
conservation plan for the Dunes Sagebrush Liza®L{D The goal of the Plan is to facilitate
continued and uninterrupted economic activity ia #ermian Basin, which accounts for over
20% of national domestic energy production, angrtamote compliance with the ESA for the
Covered Activities described in Section 6.1 in mse to the proposed listing of the DSL by the
FWS. The Plan will be implemented as two sepacat@ponents, as needed. The CCAA
portion of the Plan will apply while the DSL remainnlisted, and will encourage non-Federal

Participants to proactively manage property in exge for the ability to obtain coverage under

TEXAS CONSERVATIONPLAN 1
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the enhancement of survival permits pursuant tdai@et0(a)(1)(A) of the ESA if the DSL is
listed. If the DSL is listed, the Plan will alsthoav issuance of a Section 10(a)(1)(B) incidental
take permit authorizing the take of the DSL in ademce with the HCP that is incorporated
herein. As required by the ESA, the HCP descriaemng other things, how the impacts caused
by take authorized by the permit will be minimizadd mitigated to the maximum extent

practicable.

An advisory committee structure was establishedeelop the Plan. The committees
consisted of various stakeholders and were divided a Science Committee, a Policy
Committee, and a Steering Committee. Decisions wex@e either on a consensus basis or vote.
The Science Committee included biologists fromTe&as Parks & Wildlife Department, Texas
Department of Agriculture, United States Departmeit Agriculture’s Natural Resource
Conservation Service (NRCS), Texas A&M Universignd the Texas Wildlife Association.
The Policy and Steering Committees included vargtakeholders from the above agencies and
the Railroad Commission of Texas and affected @&rtincluding landowners, Texas and
Southwestern Cattle Raisers Association, Texas Bumau, Texas Oil and Gas Association,
Texas Royalty Council, and University of Texas 8gstUniversity Lands. FWS provided
technical guidance. Meetings were open to theipyi person or via phone) and agendas,

documents and meeting notes were posted on thatRéoider’'s website.

Pursuant to ESA Sections 10(a)(1)(A) and (B), tbkoiwing Plan describes a locally
controlled and innovative approach for compliandthwhe ESA. Should the DSL be listed,
permits issued to the Permit Holder would providgsusances to Participants and authorize
incidental “take” of the DSL to Participants wholwatarily enroll and fully implement their
conservation commitments. The Plan will continaer®mic development and promote habitat

protection for the DSL across its range in Texas.

The Texas state agencies and other entities listed the cover of this plan assisted in
its preparation. However, nothing herein or the fat that these agencies or other entities
are so listed is intended to be nor shall it be cetrued as an admission that the DSL is
endangered or should be listed under the ESA. Eachexas state agency or entity reserves

the right to contest any such listing or otherwisg¢ake action to preserve its rights.

TEXAS CONSERVATIONPLAN 2
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2.0 AUTHORITIES, PURPOSE, AND NEED
2.1 Legal and Regulatory Framework
2.1.1 Overview of the ESA

The purpose of the ESA is to protect and recovgrenied species and the ecosystems
upon which they depend. Under the ESA, species beyisted as either endangered or
threatened. “Endangered” means a species is igedaof extinction throughout all or a
significant portion of its range. “Threatened” msaa species is likely to become endangered
within the foreseeable future. When evaluatingpacges for listing, the FWS considers five
factors: (1) damage to, or destruction of, a g®diabitat; (2) overutilization of the species for
commercial, recreational, scientific, or educatloraurposes; (3) disease or predation;
(4) inadequacy of existing protection; and (5) othatural or manmade factors that affect the
continued existence of the species. When one oe wicthese factors imperils the survival of a
species, the FWS takes action under ESA Sectionpdatect it. The FWS also maintains a list
of “candidate” species. These are species forlthie FWS has enough information to warrant
proposing them for listing but is precluded fromirdpso by higher listing priorities. While
listing actions of higher priority go forward, teWS works with States, Tribes, private
landowners, private partners, and other Federahag® to carry out conservation actions for

these species to prevent further decline and pgssiminate the need for listing.

The ESA protects endangered and threatened saaebeir habitats by prohibiting the
“take” of listed animals. Section 9 of the ESA Ipiots “take” of any federally endangered
wildlife species (16 United States Code (USC) 88(&8B. As defined by the ESA, “take” means
“to harass, harm, pursue, hunt, shoot, wound, kidllp, capture, or collect, or to attempt to
engage in any such conduct” (16 USC § 1532(19)Harm” is further defined by FWS
regulations as “an act which actually kills or irga wildlife and may include significant habitat
modification or degradation where it actually kitis injures wildlife by significantly impairing
essential behavioral patterns including breedirggding or sheltering.” 50 CFR § 17.3.
“Harass” in the definition of take is defined by BWNegulations as “an intentional or negligent

act or omission which creates the likelihood otirgjto wildlife by annoying it to such an extent

TEXAS CONSERVATIONPLAN 3
FOR THEDUNES SAGEBRUSHLIZARD



September 27, 2011

as to significantly disrupt normal behavioral patte which include, but are not limited to,
breeding, feeding or shelteringld.

The ESA allows for the take of listed species tisaincidental to otherwise lawful
activities. Two methods of allowing such authodizakes are the issuance of enhancement of
survival and incidental take permitsSee50 CFR § 17.22. These permits can be obtained
through the development of a CCAA or a HCP andiaegfbn to the FWS.

2.1.2 Candidate Conservation Agreements with Assurances nd
Enhancement of Survival Permits

As defined by the FWS, a CCAA is a conservationl that provides regulatory
assurances to non-Federal property owners who tasilynagree to manage their lands or waters
in such a way that threats to candidate speciemoged species, or species that may become

candidate or proposed species in the future, aneved or significantly reduced.

Sections 2, 7, and 10 of the ESA allow the FWSntereinto a CCAA. Section 2 of the
ESA states that encouraging interested partiesugfr Federal financial assistance and a system
of incentives, to develop and maintain conservagoograms is a key to safeguarding the
Nation’s heritage in fish, wildlife, and plants.e@ion 7 of the ESA requires the FWS to review
programs that it administers and to utilize suobgprms in furtherance of the purposes of the
ESA. By entering into a CCAA, the FWS is utilizitg Candidate Conservation programs to
further the conservation of the Nation’s fish anittliife. Lastly, Section 10(a)(1)(A) of the Act
authorizes the issuance of permits to “enhancauihaval” of a listed species. Enhancement of
survival permits are not issued for candidate tvepinon-listed species unless and until those

species are listed as threatened or endangered.

FWS may issue enhancement of survival permits igpbé applicants if it finds that:
(1) the take will be incidental to an otherwise famactivity and will be in accordance with the
terms of the CCAA; (2) the CCAA complies with thequirements of the CCAA Policy
available from the Service; (3) the probable disetd indirect effects of any authorized take will
not appreciably reduce the likelihood of survivadarecovery in the wild of any species;

(4) implementation of the terms of the CCAA is astent with applicable Federal, State, and

TEXAS CONSERVATIONPLAN 4
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Tribal laws and regulations; (5) implementatiortioé terms of the CCAA will not be in conflict
with any ongoing conservation programs for spect&red by the permit; and (6) the applicant
has shown capability for and commitment to impletimgnall of the terms of the CCAA.
50 CFR § 17.22(d)(2); 17.32(d)(2). A non-Federattieipant who signs a CIl pursuant to a
CCAA is provided with the assurances that he orvgilenot become responsible for additional
Conservation Measures and will not incur additiphatlure regulatory obligations if the covered

species is later listed under the ESA.

Under a CCAA, the Participant is only responsildeimplementing and maintaining the
Conservation Measures and/or management actionbehar she agreed to in the ClI, as long as
the CCAA is being (or has been) properly impleménteA non-Federal Participant is only
required to address those threats, or the propodiahose threats, that he or she can control
pursuant to its property rights. Some Participaats do this by protecting, managing, and/or
enhancing existing populations and habitats, resjodegraded habitat, creating new habitat,
augmenting existing populations, restoring histqapulations, or undertaking other activities
on the property that remove threats to the covepsties or otherwise improve the covered
species’ status. In some cases, asking a Paritaqm to undertake an activity that would harm
a covered species may be a sufficient way to renttineats to the covered species pursuant to a
CCAA.

The FWS CCAA Handbook provides guidance on the etgmof a CCAA. Generally,
when evaluating a potential CCAA, the FWS must mheiiee that the benefits of Conservation
Measures implemented under a CCAA, when combindti wiose benefits that would be
achieved if the Conservation Measures were alsdeoimplemented on other necessary
properties, would preclude or remove any needdbthe covered species. One of the great
strengths of the CCAA is its flexibility to addrdssth the need for protection for the species and
habitat and the needs of Participants enrollingperty under the CCAA. One advantage of a
“programmatic approach” to a CCAA is that the FW&h anore quickly provide regulatory
assurances to multiple participants.

TEXAS CONSERVATIONPLAN 5
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2.1.3 Habitat Conservation Plans and Incidental Take Perrits

An HCP is another voluntary ESA compliance tool ibféers incidental take coverage to
Participants after a species is listed, if evehe purpose of the habitat conservation planning
process and subsequent issuance of incidentalptakeits is to authorize the take of federally
listed species that is incidental to otherwise ldwprivate activities while providing a
conservation benefit by minimizing and mitigatirge teffects of the authorized incidental take
on the covered species. Incidental take of thnemteor endangered species is authorized when
appropriate mitigation and Conservation Measure® Heeen taken. Section 10(a)(1)(B) of the
ESA (16 USC § 1539(a)(1)(B)) authorizes the FWSstue a permit allowing take of species
providing that the taking is “incidental to, andtnhe purpose of, the carrying out of an
otherwise lawful activity.” Section 10(a)(2)(A) ttie ESA provides that the FWS must issue an
incidental take permit provided that the applicargets all of the required issuance criteria,
including that the applicant submit a conservagtan that: (1) describes the impact that will
likely result from the taking; (2) identifies théeps the applicant will take to minimize and
mitigate the impacts and the funding available nmplement those steps; (3) describes what
alternative actions to the taking were considerad the reasons the alternatives were not
chosen; and (4) includes other measures that tloeetdey of the Interior may require as
necessary or appropriate for purposes of the ceasen plan. 16 USC 8§ 1539(a)(2)(A).

The FWS Habitat Conservation Planning and Incidefitake Permit Processing
Handbook (“HCP Handbook — in revision”) providesdance on the elements of a HCP. The
HCP Handbook encourages the development of “progiaim” plans. HCP Handbook at 3.C.2.
FWS has also developed an “Addendum” to the HCPdHaok clarifying certain components
for a successful HCP. See 65 FR 35242 (June 1, 2000). Like the HCP Handpdbk
Addendum, also known as the five-point policy, pges clarifying guidance for those applying
for an incidental take permit under Section 10(&gL In particular, the Addendum provides
guidance on key components of the Plan, includijghe biological goals and objectives of
HCPs; (2) adaptive management; (3) monitoring; p@hmit duration; and (5) public

participation.
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2.1.4 National Environmental Policy Act

The issuance of enhancement of survival and takeifseis a federal action subject to
the requirements of the National Environmental @3ol\ct (NEPA). 42 USC 88 4321-4327.
NEPA requires federal agencies to: (1) study psed@rojects to determine if they will result in
significant impacts to the human environment; a2)dr¢view the alternatives available for the
project and consider the impact of the alternatives the human environment.
42 USC § 4332(c). The scope of NEPA is broaden tha ESA in that it requires the FWS to
consider the impacts of the action on the “humarnrenment,” including a variety of resources
such as water, air quality, cultural and historesaurces, and socioeconomic resources.
However, there are various levels of NEPA reviewd d&WS determines what level is
appropriate. For the Plan, the scope of the NERAyais covers the direct, indirect, and
cumulative effects of the proposed incidental takel the beneficial effects of the proposed
mitigation and minimization measures described ihne(EWS and NMFS 1996). The HCP
Handbook describes the FWS procedures for complyitig NEPA with respect to HCPs. FWS
is conducting a separate analysis pursuant to N&Righ will be published for public review

and comment.

2.1.5 State Law

The Comptroller was created by the Republic of Begeovisional government as an
appointed position on December 30, 1835. Aftetebi@od, the office became an elected
position authorized by Article 1V, Section 23, dhet Texas Constitution of 1850. The
Comptroller serves as the chief financial officer the state of Texas. Most of the powers and
duties of the Comptroller are enumerated in Chagd8rof the Texas Government Code and the
Texas Tax Code. The agency is the state’s chietodlector, accountant, revenue estimator,

and purchasing manager.

In performing these functions, the Comptroller pdeg assistance to local governments
and aids local economic development efforts by mtimy best practices among cities, counties,
economic development officials and other entitié$.2009, the Texas Legislature assigned the

Comptroller to chair the Interagency Task ForceEgonomic Growth and Endangered Species
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to help local officials implement the regulatorypgrams of the ESA and to coordinate economic
development in conjunction with the implementatiohthe ESA. The Comptroller actively
seeks to balance economic growth and endangeredespeegulation, and to do so by
developing strategic alliances among farmers, rrschindustry, conservation groups and
agencies, universities and research institutiors further this effort, Article 67 of Senate Bill 1
in the first called Special Session of the 82nd aBexegislature (S.B. 1) authorizes the
Comptroller to apply for and receive permits unttee ESA. S.B. 1 further authorized the

creation of a Habitat Protection Fund to be helthenTexas state treasury.

The Comptroller will use its procurement authotaycontract with Qualified Third Party
Contractors for research, administration, and auafitthe Plan to meet the terms of the Permit
such as the enroliment of Participants, trackinghaf mitigation and recovery activities and
funds, distribution of research funds, performaraferesearch activities, and compliance
monitoring and reporting. To obtain these seryitiks Comptroller may execute contracts with
governmental entities such as state universitidsséte agencies through interagency contracts.
The Comptroller may also solicit qualifications &dproposals from individuals or companies
following state procurement requirements. It ipressly understood that wherever in this Plan
there is a duty, responsibility, or function assidror undertaken by the Permit Holder, the
Comptroller may, at its discretion, have such duggponsibility, or function performed by its
designated Qualified Third Party Contractors. Heemit Holder is the applicant for the ESA
Section 10(a)(1)(A) enhancement of survival perrmitthe event that the DSL is listed as a
threatened or endangered species, the Permit Haklethe applicant for the ESA
Section 10(a)(1)(B) incidental take permit. Ther®eHolder, through its Qualified Third Party
Contractors, will have the responsibility for theplementation of the Plan and ensuring

compliance with the terms and conditions set forthgreements with participants.

To implement the Plan, the Permit Holder actingodigh its Qualified Third Party
Contractors, will identify Potential Participantsgat are voluntarily willing to execute contracts
(designated Clis for the CCAA (Appendix A) or CPg fine HCP (Appendix B)) for
implementation of elements of this Plan. The badienforcement of this Plan will be the

existence of a contractual relationship with theiBipant. The contract with the Participant will
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authorize the Participant to undertake specificalBntified activities (Covered Activities) that
may result in incidental take within specificallyentified habitat (DSL Habitat). In exchange,
the Participant agrees to provide necessary atodbe DSL Habitat and information regarding
the Participant’s activities as described in th@nPIThe Participant will agree to provide access
to the Permit Holder acting through its Qualifieddiri Party Contractors for two activities:
(1) monitoring of the activities to which the Paipiant has agreed to engage; and (2) research
activities necessary for enhancing the existingwkadge of the DSL. Information obtained
under this Plan from Participants will be confideht as described in Section 8.2.4
Confidentiality, and the template Cl and CP. [agénts who fail to commit to perform the
Conservation Program required of them will not ligilde for the incidental take coverage
provided for under the Permit. Likewise, Particifs|awho do not perform their commitments
under the terms of their contracts will have thgarticipation suspended or terminated in

accordance with the processes specified in then@IGP.

Accounts will be created in the Habitat Protectitamd to administer all aspects of the
Plan, including accounts for program administratigddministration Account), mitigation
(Mitigation Account), and recovery (Recovery Accturas described in Section 11, to assure
adequate funding of the Plan. Participation FeesRarticipation Assessments will be deposited
into the Administration Account and used for reshaand administrative activities; funding for
Mitigation Activities will be deposited into the Mgation Account and used to offset impacts
resulting from incidental take; and, funding ford@eery Activities will be deposited into the

Recovery Account and used to contribute to thewexgoof DSL through Recovery Awards.

2.2  Purpose and Need for Action

The overarching purpose of the Plan is to promiméecbnservation of the DSL in Texas
while balancing the need for economic developmentam area important to the nation’s
domestic energy supply in response to the propbstag of the DSL by the FWS. To achieve
this purpose, the Permit Holder will work with Reigants who voluntarily enroll and commit to
implementation of Conservation Activities understi®lan for the DSL in the Permit Area
identified in Section 4.2. The Plan will suppodsuance of an ESA Section 10(a)(1)(A)
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enhancement of survival permit by establishing @oretion Measures that may preclude the
listing of the DSL. The Plan will also support tiesuance an ESA Section 10(a)(1)(B)
incidental take by establishing a minimization, igation and recovery program. The
Conservation Program detailed in this Plan wouldirbplemented by or on behalf of the
Participants or the Permit Holder as appropriafny non-Federal Potential Participant may
voluntarily seek coverage under the Plan. This malude any private, State, or Tribal entity.
FWS regulations define “property owner” with respeto agreements outlined under
50 CFR 88 17.22(c), 17.22(d), 17.32(c), and 17.32¢dmean “a person with a fee simple,
leasehold, or other property interest (includingneve of water or other natural resources), or
any other entity that may have a property interssifficient to carry out the proposed
management activities, subject to applicable State on non-Federal land.” Participants are

Property Owners that enroll in the Plan.

The CCAA approach offers an opportunity for Papigcits and government agencies to
work together voluntarily to proactively identifyné implement best management practices to
preserve DSL and their habitat across a large tap#s The HCP addresses the need to balance
habitat conservation with property rights and awntid economic development in the region.
Overall, the Plan will allow for economic developmdo continue in a seamless manner by
providing an efficient mechanism to comply with tB8A. Without the Plan, there could be
significant regulatory delays in obtaining a pegndgiisSruption to economic activity in an area
vital to state and national interests, and litieentive to conserve DSL Habitat to potentially
preclude listing of the DSL. The Plan encouragadi€pants to immediately enact proactive
and voluntary Conservation Activities in responsethie proposed listing of the DSL and
provides regulatory certainty and an efficient natgbm to comply with the ESA if the DSL is
listed.

2.3 Benefits of the Plan

The overall conservation goal of the Plan is tooemmage conservation of the DSL and
DSL Habitat on non-federal lands in the Permit Aire@aesponse to the proposed listing of the

DSL by FWS. A major benefit of the Plan is a reducin the regulatory uncertainty that Texas
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businesses could face if the DSL is listed. ThenRlot only addresses minimization of impacts
and impact mitigation, but it will also contribute the recovery of the DSL (as more fully

described in Section 8.8 and Section 13). Thid gadbe met by giving private landowners

incentives to implement Conservation Activities dndproviding Participants with regulatory

certainty concerning land use restrictions thathmapply should the DSL become listed under
the ESA.

This Plan and its associated enhancement of slirparanit and incidental take permit,
issued pursuant to Section 10 of the ESA would idearticipants regulatory certainty. With
the CCAA, Participants would voluntarily enroll ihe Plan and be guaranteed an enhancement
of survival permit by agreeing to the appropriaents of the Plan and the permit by signing a Cl
(Appendix A). Participants who voluntarily cooperand conduct Conservation Measures for
DSL Habitat on land under the CCAA would receivesusiances that they will not incur
additional land-use restrictions on property shahlel species become listed. If a Participant
voluntarily seeks to participate in the Plan aftex DSL is listed, and it meets the conditions of
the HCP components of the Plan, it may receive a@Rorizing the incidental take of the DSL
(Appendix B).

By developing and implementing the Plan and theseoration program outlined under

Section 8, the Permit Holder will achieve a numtifdbenefits for the DSL and Texas, including:

» Coordinated conservation planning with a long-tésous over a regional scale.
* Minimization of negative impacts to the Texas ecogo

o Establishment of a conservation program that preglgt encourages
conservation and minimizes and mitigates to theimam extent practicable the
impacts of authorized take of the DSL.

« Research on DSL, DSL Habitat, and threats and tafeaess of Conservation
Measures, as described in Section 8.

* Use of a new, streamlined mechanism to comply whtéh ESA that would be
available to private landowners, businesses, armroentities. This new
compliance option provides an innovative solutionehdangered species issues
and recognizes stakeholder concerns by ensuringitasrupted economic
development.
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* Reduction in the time and cost associated withinioig enhancement of survival
and incidental take authorization under the ESAtiqdarly with respect to
developing individual CCAAs and HCPs (based on rganent plans, oil and
gas development plans, etc.), waiting for applosadi to be processed by the
FWS, and obtaining appropriate mitigation for pobjenpacts.

The Plan will provide a streamlined and innovativechanism for the Permit Holder and
other public and private entities to comply witle tiSA. Processing individual enhancement of
survival permits or incidental take permits typigaiakes one to two years. Under the Plan,
incidental take authorization could be obtainedimita matter of weeks and with potentially less
resources than obtaining individual take authowrst By providing an efficient and reliable
mechanism for ESA compliance that has been develbpeaffected stakeholders, the Permit

Holder anticipates that there will be an incre@seanservation actions for the DSL.

3.0 BACKGROUND
3.1  Description of the DSL and DSL Habitat

The DSL is a small, light brown phrynosomatid lagfamily Phrynosomatidae, genus
Sceloporus with a maximum snout-to-vent length of 70 millitees (mm) (2.8 inches (in)) for
females and 65 mm (2.6 in) for males (Degenhetrdd. 1996, p.160). DSLs are active primarily
in the morning and late afternoon from March todbetr, with peak adult activity between mid-
April and July (Fitzgerald and Painter 2009). Rlieg occurs from May to early July
(Fitzgerald and Painter 2009). Females can reaclias maturity during their first spring
following hatching and produce one—two clutches ymar between June and August, typically
with three—six eggs per clutch (Degenhardt and sJ@8&2, Cole 1975, Fitzgerald and
Painter 2009). Nests are known to occur on weastia open sand slopes with little to no
vegetation, approximately 18 cm (7.1 in) below s#nd surface (Hill and Fitzgerald 2007).
Hatchlings emerge about 30 days after the eggdaade thus emerging between July and
September. DSLs usually live two—four years (Seekl. 1997, Fitzgerald and Painter 2009).
They feed on ants, small beetles, crickets, gragsdrs, and spiders (Degenhardt and
Jones 1972, Fitzgerald and Painter 2009). Prexlatwlude snakes, such as coachwhips
(Masticophis flagellumHill and Fitzgerald 2007), and likely predatornyds, such as loggerhead
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shrikes [anius ludovicianusand American kestreld=&lco sparveriu} that favor perch sites
from which to forage, or ground-dwelling speciegeligreater roadrunnersGé€ococcyx
californianus Hughes 1996, Yosef 1996, Smallwood and Bird 2002)

The DSL is native to a narrow band of shinnery dakes in southeastern New Mexico
and West Texas (Axtell 1988, Laurenebal. 2007, Laurencio and Fitzgerald 2010). A habitat
specialist, the DSL occurs in sand dune complexamimated by shinnery oakQ(ercus
havardii) which are often separated by shinnery oak flR@interet al.1999, Fitzgerald and
Painter 2009). The structural characteristics lohrsery oak support and maintain the dune
system along with providing shelter for DSLs antite for the lizard’s prey base (Sena 1985,
Fitzgeraldet al.1997, Peterson and Boyd 1998). DSLs are typiclynd in deep, wind-
hollowed depressions called blowouts bordered bgngny oak; blowouts provide sites for
thermoregulation, feeding, and display while tharbg vegetation provides shade and cover
(Axtell 1988, Fitzgeralaet al. 1997). Large, deep dunal blowouts appear to geoideal habitat
with more area for covere(g, thermoregulation and predator avoidance) andosteslopes
needed as breeding habitat (Fitzgemrilchl. 1997). DSLs are less likely to use small, shallow
blowouts (Fitzgeralet al. 1997, Snelkt al. 1997).

The DSL was first classified as a candidate spdnyethe FWS in 1982 (47 FR 58454).

Over subsequent years, the FWS shifted the spéatsgeen different candidate categories
which, along with policy changes in identifying ciohate species, resulted in the species’
exclusion from several annual notices of reviewg( 50 FR 37958, 59 FR 58982, 61 FR 7596).
In 2001, the DSL was placed on the candidate ligh & listing priority number of two,

indicating “imminent threats of a high magnitude’ the species and citing habitat loss and
fragmentation as the primary threats (66 FR 548®&ince 2001, the DSL has remained on the
candidate list as a priority two species. The migj@f research on the species since its original

listing in 1982 has occurred on public lands in Ndexico.

The shinnery oak sand dunes in which DSLs occurompass approximately
419,000 acres (ac) (169,500 hectares (ha)) in Newidd and 197,606 ac (79,768 ha) in Texas
(Painteret al. 1999, Hibbitts 2011). However, within the geodnapange of the species, habitat

is localized and fragmented where known populatiares separated by areas of unoccupied
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habitat (Snelet al. 1997). Fitzgeralet al. (1997) observed isolated areas of apparently [9aita

Habitat that did not contain DSLs. It is possitilat these observations are the result of local
extinction events in isolated areas where recolirmin is either impossible or has not yet
occurred; it is also possible that these areas haver been occupied and other abiotic or biotic

factors prevent DSL occupation in otherwise Suédthhbitat (Fitzgeralét al 1997).

The landscape created by the shinnery oak sand @hmenunity is a spatially dynamic
system (Muhs and Holliday 1995, 2001). Areas t@ttain components of Suitable Habitat
(i.e. large, deep blowouts) will not always providet8hie Habitat. With natural processes like
wind and rain eroding sand dunes, areas that arently shinnery flats could build into dune
complexes that support DSLs (Fitzgeraldal. 1997, Muhs and Holliday 2001). However, the
movement of this dynamic system could be interrdifte habitat fragmentation that would stop
the natural shift in dunes and cause the curremie dstructures to collapse. Any natural
processes or human activities that negatively imghe integrity of shinnery oak dune
complexes€.g.,loss of shinnery oak by drought or herbicide) tapact the occurrence of DSL
(Snelletal. 1997, Peterson and Boyd 1998).

In Texas, DSLs were historically found in Andreu®@ane, Gaines, Ward, and Winkler
Counties (Degenhardt and Jones 1972, Axtell 198&t& and Sias 1998). Laurenatbal.
(2007) conducted surveys in 2006 and 2007 to dabterthe current distribution of the DSL in
the state. They surveyed 27 sites (including $®hic localities) that contained DSL Habitat in
Andrews, Crane, Cochran, Gaines, Ward, and WinRtaunties, and found DSLs at only three
sites (Laurenciet al.2007). Two of the sites were in large patcheshifinery oak dunes that
stretch through Ward, Winkler, and Andrews Countiesny DSLs were found at a site in
Gaines County that is within the easternmost cootig habitat that stretches from the
southernmost population in New Mexico. In northd amestern Crane County, shinnery oak
dune habitat exists, but DSLs were not detectedthguhe surveys (Laurenciet al. 2007). In
June of 2011, the most comprehensive survey dffcfexas to date was completed. Fifty sites
were surveyed in Andrews, Crane, Ector, Ward, amkl&r Counties. Efforts were made to get
a better idea of the distribution of the lizardTiexas so historic localities were not prioritizesd a

survey sites. DSLs were found at 27 of the 50eypites.
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DSL populations in Texas are all on non-federatlldionahans Sandhills State Park is
on private land that is a leased 3,840-ac (1,594gaak where DSLs were thought to be
extirpated after surveys were completed in 200g@acioet al. 2007). In 2010, the park was
again surveyed and DSLs were present (Fitzgerald)20Monahans Sandhills State Park is a
well-known historic locality that is the only are#here DSLs have been known to occur on
public access lands in Texas. It is evident that@RSL is still present at the park, but the latk o
detections from 2007 suggests they may be presesmall numbers, and that further monitoring
should be done at this site (Fitzgerald 2010).

4.0 DESCRIPTION OF THE AREA TO BE ANALYZED
4.1 Plan Area

The Plan Area includes those portions of the follmyvTexas counties which have
Suitable Habitat for the DSL: Andrews, Cochran, r@&aEctor, Gaines, Ward, Winkler, and
Yoakum. An additional six counties, including BaildHale, Hockley, Lamb, Upton, and Terry
contain shinnery sands ecoregion, which is noteriily considered DSL Habitat, but is included
in the Plan Area for further research and Recowvriivities. While DSLs have not been
documented in all of these counties, the broaden Rrea is intended to allow flexibility for
Participants to undertake research and Recoveryvides in areas where appropriate.
Figure 1-1 (attached) highlights the counties aetli above. Section 4.2, Permit Area, explains
where DSL Habitat is located, where DSLs have ridg@m historically been found, and where

Covered Activities after listing of the DSL, if anyay require incidental take authorization.

4.2 Permit Area

The Permit Area will include only those portions BSEL Habitat where DSLs have
recently or historically been found in Andrews, @aGaines, Ward, and Winkler Counties.
Ector County, where DSLs have never been found, hease DSL Habitat and will also be
included in the Permit Area because of its proymd other counties with DSL Habitat and
recent and historic occurrence of DSLs. Figure(Rlhn Area, attached) highlights these six

counties; however, Figure 1-2 (DSL Likelihood ofddarence, attached), illustrates the portions
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of these counties which contain DSL Habitat whefl® have recently and historically been
found and is the area where Covered Activities oaog after listing of the DSL, if ever, may
require incidental take authorization. Public siv@te entities conducting otherwise lawful
activities within the Permit Area that may causeidental take of the species covered by the

Plan may elect to participate and obtain authaondbr incidental take of the DSL.

5.0 DURATION

The proposed term for the Plan is 30 years fronddte FWS approves the Plan. At the
end of this term, the Permit Holder may apply t® BWS to renew the permit. If Permit Holder
applies for a renewal at least 30 days prior toetk@ration of the Permit, the Permit Holder and
Participants may continue the activities authoribgdthe Permit until the FWS acts on the
application for renewal. If approved by the FW& aaissurances and permit language agreed to
at the time of the renewal request will be honobgdthe FWS. The FWS may also deny
application for renewal of the Permit or have tipéian of terminating the Permit in accordance
with 50 CFR § 13.22(d).

6.0 PROPOSED ACTION
6.1 Covered Activities

The Permit issued in conjunction with the Plan wilthorize incidental take of DSLs, if
the DSL is listed, from otherwise lawful activitieescribed below and herein referred to as
Covered Activities as long as the Participant isompliance with the terms of the Cl or CP, as
appropriate, including the requirements for mitigatdescribed in Section 12. The impacts to
the DSL and DSL Habitat from Covered Activities aescribed in Section 7, the net benefit to
recovery attributable to the Conservation Actidtieequired under this Plan are described in
Section 13, and the expected benefits from speCifinservation Measures are explained more

in Appendix E.
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The following Covered Activities are organized bgustry but may be conducted by any
Participant. They include, but are not limited to:

6.1.1 Oil and Gas Activities

» Seismic and Land Surveying Seismic activities are generally performed i th
exploration mode of oil and gas development orr@as of development for refining
knowledge of the geology and improving well sitingSeismic activities are
conducted for periods of short duration in any giaea. Activities consist of a
small crew laying/stringing cables on foot or pblsiusing off-highway vehicles
(OHVs). A Crew removes cables when the projeatamplete. OHV training is
required for crew members with a company represigatpresent for oversight.

» Construction Construction of facility sites and access roausy include clearing
vegetation, contouring, compacting, stabilizingls@nd erosion control (including
silt fencing, earthen berms, etc. per Clean Watet permitting requirements).
Heavy equipment and trucking associated with canstn activities may cause DSL
mortality due to collision and behavioral modificais. Well Site construction may
include pit construction and closure, as well asperary fencing around pit for
livestock and wildlife protection. A water well jmae drilled adjacent to the location
and possible trenching related activities assodiatéh installation of flowlines,
pipelines, and utilities may occur.

» Drilling and Completion Related drilling and completion activities ind& rig
mobilization and can include heavy equipment arghudent traffic. Wellbore
completion activities, such as hydraulic fracturingll not directly impact dune
complexes because they are contained and take @halmeation. Well Site fencing
may be utilized after completion operations fornsgg and to limit access.

» Operations and MaintenanceRoutine operations can include daily inspectiand
maintenance, flowline repairs, emergency responseé wemediation of spills,
workovers (recompletions), and weed control.

6.1.2 Agricultural Activities

* Brush management (shinnery oak reduction on dunBs)sh management consists
of using approved herbicide to control or supprelssnery oak in DSL Habitat.
Removal or reduction of the shinnery oak populatmm the dune can cause
destabilization of the dune/blow out complex witBiSL Habitat.
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7.0

Grazing Lack of proper grazing management may lead tasional browsing of

shinnery oak on the dunes and adjacent rangelampldzyng animals. Shinnery oak
is known to be toxic to grazing livestock when bugdout in the spring. Loss of
shinnery oak habitat due to occasional browsingazing animals is attributed to
drought conditions when preferred herbaceous glammunities are not available.

Building and maintaining fencesFence construction and maintenance of new and
existing fences may occur in DSL Habitat. Constaurcts typically short-term but
fences may create possible perches for predataay apecies.

Water/windmilt Water development may include water storagditiesi, windmills
and water trough placement in DSL Habitat. Mininmapacts from predatory avian
species could result from perches on windmills.

6.1.3 General Activities

Hunting Recreational hunting may result in occasionavet by hunters through
dunes to seek and retrieve targeted game.

OHV_activity: OHV activity in DSL Habitat includes OHV use faecreation
(including hunting) and for ranching and oil and gi@velopment.

General construction General construction and development activiigsa variety
of sectors, public and private, may occur in DSIbiti. For example, a water utility
line planned by multiple counties in the region niayolve construction in or near
DSL Habitat. Other construction or access doziygalternative energy producers or
for recreational purposes is also contemplated.

Other land managementOther land management activities may includesgibed
burns and game and predatory management.

Recreational OHV activity may be permitted in Moaak Park This activity, which
is authorized on state park lands, may result iv@isle in or near DSL Habitat.

ANALYSIS OF THE IMPACTS

Species Effects and Impacts Analysis

The Plan addresses potential impacts to the DSL 8H Habitat due to Covered

Activities in the Permit Area. As detailed in Sent9.1, if the DSL is listed, the Permit would

authorize incidental take of up to 21,257 acreB$t Habitat to meet the need for development

in the Permit Area. This estimate of incidentdtetaauthorization represents a worst-case

maximum that considers suitable shinnery oak dwraptexes and buffers surrounding such
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complexes on the same basis as if that area wameesit dune complexes occupied by DSL, as
more particularly described in Sections 9 and 18wee The impacts analysis and take estimate
under Section 9.1 accounts for a scenario basabeohighest level of development and impact.
For example, the supporting infrastructure is aoted for in the take estimate although it will

likely be located outside of habitat or in existoigvelopment corridors.

The Plan authorizes some activities that, accortbripe proposed listing of the DSL by
FWS, may threaten the DSL as stated in the proplestety by FWS and that would have direct

or indirect impacts on the DSL. Direct or indirgtipacts include:

(A) destruction, modification, or curtailment of DSHabitat or range
(Section 7.1.1);

(B) increased predation (such as creation of apearcthes) (Section 7.1.2);
and

(C) additional natural or manmade factors affectthg DSL's continued
existence (Section 7.1.3).

The following briefly summarizes the potential ingmto the DSL and DSL Habitat resulting
from the Covered Activities under the Plan.

7.1.1 Loss, Destruction, Modification, or Fragmentation ¢ Habitat
7.1.1.1Impacts from Oil and Gas Extraction

In the proposed listing by the FWS, it was stateat there is some impact to DSL
Habitat as a result of continued oil and gas deueknt and operations in the Permit Area.
However, many of the specific direct and indireff¢&s to DSL Habitat are unknown due to the
limited amount of scientific knowledge and datatbhe DSL. Based on various studies on
similar lizard species, potential negative impatdsDSL Habitat as a result of roads and
locations associated with oil and gas developmeclude: vehicular traffic; heavy equipment;
human activity; soil compaction; loss of habitagcoeased habitat quality; division of the
ecosystem with artificial gaps; potential subdiersiof populations into smaller and more
vulnerable patches; inhibited access to resouroesfdraging, breeding, nesting, predator
avoidance, and thermoregulation; behavior modificatand direct mortality due to collisions.

Excluding associated roads, each Oil Well Locatawmerages two acres and each Gas Well
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Location averages three acres. Once roads andah&fsigmentation associated with roads,
flowlines, pipelines and power lines are consideeattlitional adverse effects may be possible.
Because not all Well Sites, roads and other oil gaslinfrastructure in DSL Habitat will be able
to be avoided, roads and locations associated ailttand gas development may result in

fragmentation and adverse impacts to DSL Habitat.

Pipelines and flowlines located throughout DSL Hatbmay also have negative direct
and indirect effects on DSL Habitat. Heavy equipmgsed to remove shinnery oak and bury
the lines in the sand may destabilize dunes. MRg®eland flowlines may expose DSLs to
petroleum chemical leaks and an increased liketihobbeing crushed by OHV travel due to
maintenance crews using vehicles along those lifdswlines are located throughout the range
of the DSL, are currently being built with every W8ite, and will continue to be built in the
future with or without the Plan. While some line#l be able to be routed around DSL Habitat,

pipelines and flowlines may result in some contthadverse impacts on DSL Habitat.

Seismic exploration is conducted prior to the depelent of oil and gas fields to
determine the below surface availability of oilgas and refine the placement of wells. Seismic
exploration for oil and gas may have direct andread impacts to the DSL and its habitat to the
extent it is associated with pulsating equipmeaxdling through dune complexes. While some
seismic activities can be avoided or structurec imanner that minimizes impacts to DSLSs,
some adverse impacts from seismic activities maly atcur as a result of human activity,

collisions, soil compaction and behavioral moditfica.

Finally, ongoing oil and gas operations and incideassociated with oil and gas
operations, such as oil spills, hydrogen sulfidgS)Hgas emissions, and exposure to chemicals
and other toxins in the vicinity of oil and gas i8ahay also adversely affect DSLs. While the
direct and indirect impacts of oil field pollutanisn DSL populations, fecundity, and
survivorship are unknown, pollutants from oil andsgproduction may be a factor that has

impacts on the survival of the speci€ee als&ection 7.1.3.2.

Potential threats are based on the limited scieamm@ assumptions set forth in the

proposed listing. Research under the Plan is d&@ro assess the impacts, if any, of the threats
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identified in the proposed listing. Adaptive Maeagent under Section 8.3 of the Plan will be
used to adjust Conservation Activities based onftinther assessed impact of the identified

threats in the proposed listing.

7.1.1.2Impacts from Agricultural and Ranching Practices

Agricultural activities generally have a minimal pact on DSL Habitat. However,
improper land management practices and increadegkiructure development, such as roads,
windmills, water pipelines, and fences related gacaltural practices may lead to habitat loss
and fragmentation. These land management activire compounded by extended drought
periods. Some potential indirect impacts from @gdtural and ranching practices may include
the creation of avian predator perches, which ganige observation points for predator avian
species in DSL Habitat and may make it easier f@dators to search for DSL, and soil
compaction and DSL Habitat loss resulting from algncongregating near water tanks.
Increases in the number of available perches cmaleéase presence of avian predators which
could result in higher mortality within local DSlopulations, which depending on population
size, heterogeneity in habitat features, and candtycwith other occupied sites could result in
local extirpation events. Impacts from other landnagement practices may be short term and
long term and beneficial (in the case of some pitesd burns) or adverse depending on the

activity and range of effects.

7.1.1.3 Impacts from Tebuthiuron

Misapplication of tebuthiuron (in this regard, t&D Habitat) may lead to loss of sand
shinnery Quercus havard)i within the dune/blow out complexes. Full appiica rates of
1.0 pound active ingredient per acre will resulld0% kill (lethal effects) of sand shinnery, but
realistically 90% or greater control is achievedthe area where the herbicide is applied.
Suppression rates of 0.3 pound active ingredientagee will achieve approximately a 35%
reduction of canopy (sub lethal effects). Howeumcause application of tebuthiuron is not
typically used in DSL Habitat in Texas, it is naipected to be a source of significant impacts as

a result of this Plan.
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The control of sand shinnery within the habitathed DSL is generally not economically
significant to ranchers and landowners in thesé&algural communities. The soils associated
with the dune complexes are stabilized with the caknmunity and if removed can result in

active erosion or “blowouts” occurring resultingdamage to the landscape.

It must be noted that the use of tebuthiuron witimbitat may be needed in the future to
maintain desired plant community for DSL as a meansuppress sand shinnery. Suppression
rates of 0.3 pound active ingredient per acre omemended for this purpose. Additional
scientific research will need to be conducted ideorto support the use of chemical brush

management as a means to enhance and sustain b8atHa

A 100 foot buffer is suggested to protect DSL Hatbftom bleed over of the chemical
where tebuthiuron is applied and uptake of chentimadugh roots outside and along fringe of
treated areas. The recommended buffer of 100re®t DSL Habitat is based and supported by
recommendations and studies from researches asTieeah University and Texas Agricultural

Extension (AgriLife) Texas A&M University.

7.1.1.4 Impacts from OHV

While OHV use is not considered a general thre#téoDSL, OHV use may directly and
indirectly contribute to a decline of DSL Habitatareas where it is prevalent. Extensive OHV
use causes soil compaction, reduces plant coverjegrades DSL Habitat. An indirect effect is
that use of OHVs can create ruts in dunes and ardsbm precipitation events could lead to
erosion of dune complexes. Continued use of OH\bilcand gas development, agricultural and
ranching, and hunting and recreation uses may laks to habitat fragmentation and loss by
promoting conditions favorable for shrub encroachimdmpacts to DSL from hunting will be

minimal as primary time of use by hunters will hegside the active period of the DSL.

7.1.1.5 Impacts from Alternative Energy Development

West Texas is highly suitable for wind and solaergy development. Continued
development of wind and solar energy infrastructugey have adverse impacts on the DSL to

the extent it may directly disturb DSL Habitat @use habitat fragmentation.
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7.1.2 Predation

During radio telemetry experiments, pit fall stigji@and surveys, a number of predators
were observed eating DSLs. Loggerhead shrikea gredatory bird with weak feet that are of
little use for grasping prey while eating. Instetety impale their prey on sharp objects, such as
stout thorns or barbed-wire fences, and use thkarps bills to consume their catch
(Alderfer 2006). DSLs have been found impaled anbbd-wire fences within shinnery oak
dunes (Jones and Holmes 2003). Infrastructure lolewvent, such as power lines that may
provide perch landings for predatory birds, mayrextly increase predators of the DSL. Snakes
are a predatory threat to the DSL. A coachwhigkenaas observed leaving a pit fall with a
DSL in its mouth; and, five out of twenty (20%) anradio-tracking study were preyed upon by
snakes, (Hill and Fitzgerald 2007). Feral hog pajeans have also grown in the area and are

believed to be a predator in addition to causirtgthadestruction.

The DSL is an extreme habitat specialist assocmttda single plant species that exists
in a limited ecosystem. Factors such as shortslifen, small clutch size, and the presence of
natural competitors and predators contribute toptfeearious status of this species. According
to the proposed listing, the species occurs inngeahat is fragmented by both natural and
manmade influences, where populations are not abedefor genetic exchange and are
vulnerable to genetic drift and population loss tlueandom events. The species is not known
to cross large expanses of unsuitable habitat lae tis little chance of Suitable Habitat being
recolonized without human intervention. Sudden Oahth, drought, freezes, infestation of root
boring insects, and a known lepidopteran parasitequickly defoliate and kill giant stands of
shinnery oak (Peterson and Boyd 1998).

7.1.3 Other Natural or Manmade Factors
7.1.3.1 Extreme Natural Conditions

Catastrophic events such as wild fires, tornadpesipnged periods of severe drought,
and similar events may temporarily remove or deg2&L Habitat. Higher temperatures, less
rainfall, and changes in storm frequency and sgveould negatively affect DSL Habitat by
reducing habitat and by converting shinnery oakevagpn to other vegetation inhospitable to
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DSL. In particular, events such as drought ane fegezes could cause dramatic shifts in the
available habitat. Smaller habitat patches mayebs resilient to natural events, so extreme

short-term and long-term weather shifts could calesdines in DSL Habitat.

7.1.3.2 Impacts from Exposure to Toxic Chemicals and Hyenog
Sulfide (HS) Emissions

According to the U.S. Environmental Protection Aggmoil fields can contain a variety
of activities that release toxic pollutants, inchglpetroleum hydrocarbons, polycyclic aromatic
hydrocarbons (PAH)e(g, phenanthrene, fluoranthene, and benzo[a]anthejceit spills, and
air pollutants (U.S. Environmental Protection Aged®99). Because DSL Habitat is co-located
with oil and gas development, there is potential daposure to toxic pollutants including
incidental releases such as oil spills, emissiammaining HS, and chemical leaks. While the
effects of pollutants from oil and gas operatioms@SLs are largely unknown, there may be
some impacts from ongoing operations on the DSLurthér research will determine the

significance of these impacts.

7.2  Additional Species

This Plan may collaterally benefit 41 additionalesies, including those listed in
Appendix C (Additional Species). The Permit Holdenot seeking incidental take authorization
for these additional species. These species n&gy seme collateral benefits from the Plan’s

conservation program under Section 8.

8.0 CONSERVATION PROGRAM

As discussed previously, the Plan will incorporat® separate conservation strategies
encouraged under the ESA. Until the DSL is listédever, as endangered or threatened,
Potential Participants will have the opportunity émroll in a CCAA and to implement
Conservation Measures that may preclude the nebst the DSL as endangered or threatened.
In return for the Participant’s proactive conseimatefforts, FWS will provide enhancement of
survival permit coverage under Section 10(a)(1)¢A)the ESA that is effective upon listing.

This permit would allow Participants to take indival DSLs or modify habitat to return
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population levels and habitat conditions to thogee@d upon and specified in the CCAA. As
called for in the FWS’s CCAA policy and associategulations, the Plan describes how the
proposed Conservation Measures would reduce ordatl®@ threats to the DSL from the
Participant’s Covered ActivitiesSeeSection 13 and Appendix E. In particular, the GCia
specifically focused on avoidance, minimizationd anhancement activities. The benefits of
Conservation Measures to be implemented by a Retit under the CCAA, when combined
with those benefits that would be achieved if then€§ervation Measures were also to be
implemented on other necessary properties, showddiygle or remove any need to list the

covered species.

Any patrticipation under the CCAA component of thlarPis purely voluntary and no
Potential Participant, landowner or property owmglt be forced or required to participate.
Once enrolled, Participants in the CCAA will be uggqd to comply with the terms of the CI.
Any property owner may create its own compliancategly or create its own individual CCAA
directly with the FWS to ensure compliance with #8A rather than participate in the Plan.
The Permit Holder will not require participation ihe CCAA as a prerequisite or requirement
for obtaining any state permit and will not discmaite against a permit application or permit
approval for land that is designated as criticdlitaé under the ESA or has endangered species

or endangered species habitat.

If the DSL is ultimately listed, Potential Partiaipts desiring to undertake otherwise
lawful activities resulting in take will be provideoverage under the Section 10(a)(1)(B) permit
issued to the Permit Holder consistent with the H@Brtion of the Plan. The
Section 10(a)(1)(B) permit will authorize take tigtncidental to otherwise lawful activities as
long as Participants comply with the terms of thélP. In addition, the Plan will include
measures that will contribute to the recovery e BSL and that should provide a net benefit to
the recovery of the species and promote the coasernvof the DSL in Texas. The effectiveness
of the Plan’s proposed conservation strategy vaib de continually monitored and potentially
adjusted through the Adaptive Management provist@ssribed in Section 8.3.

Similar to the CCAA component, any participationtiie HCP component of the Plan is

purely voluntary and no Potential Participant, lander or property owner will be forced or
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required to participate in the Plan. Once enrglRarticipants in the HCP will be expected to
comply with the terms of their CP. Any property rev is free to create an individual
compliance strategy or create an individual HCRdaliy with the FWS to ensure compliance
with the ESA, rather than participating in this iRla The Permit Holder will not require
participation in the HCP as a prerequisite or rezuent for obtaining any state permit and will
not discriminate against a permit application ompe approval for land that is designated as

critical habitat under the ESA or has endangeredisp or endangered species habitat.

Consistent with the objectives and policies forheaonservation strategy, Section 8 is
organized according to those requirements thatyappboth the CCAA and the HCP and other
elements that are unique to each conservation tdble following sections apply to both the
CCAA and HCP portions of the Plan:

* Biological Goals and Obijectives (Section 8.1);

» Compliance and Effectiveness Monitoring and Repgr{Section 8.2);
» Adaptive Management (Section 8.3);

* Research Activities (Section 8.4);

* Recovery Strategy (Section 8.8);

* Violations and Remedies (Section 8.9);

* Notification of Take (Section 8.10);

* Succession and Transfer (Section 8.11)

* Modification/Amendment of the CCAA/Permit (Secti8ri2);
* Termination of Participant Cl and CPs (Section 8.13

* Permit Suspension or Revocation (Section 8.14);

» Dispute Resolution (Section 8.15);

* No Third-Party Beneficiaries (Section 8.16);

» Applicable Law (Section 8.17);

» Cooperating Agencies and Parties (Section 8.18);

* Reservation of Rights (Section 8.19); and

» Conservation Recovery Award System (Section 12).
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Those sections that are unique to the CCAA include:

» Assurances (Section 8.5.1);

» Availability of Funds (Section 8.5.2);

» Conservation Measures (Section 8.6); and

* Obligations of the Parties under the CCAA (SecBdh4).

Those sections that are unique to the HCP include:

* Minimization Strategy (Section 8.7.1)
* Mitigation Strategy (Section 8.7.2); and
* Obligations of the Parties under the HCP (Secti@r2g.

8.1 Biological Goals and Objectives

The FWS defines biological goals as the broad,iggigrinciples that clarify the purpose
and direction of the conservation components oH&®. 65 FR 35241. The biological goals
and objectives are designed to address the pdtemjeacts of the proposed activities while
taking into account the overall conservation neeti®SL and its habitat. In general, the
biological goals will be accomplished by: (1) censng DSL and their habitat in the Permit
Area, and (2) mitigating the impacts of take comilted by the Plan by conserving and
managing certain known DSL Habitat areas throughlo@tPermit Area. In addition to these
general objectives, the Plan will include a recgvestrategy that will strive for the
implementation of activities that, if the specisdisted, move the status of the species toward
recovery and potential delisting. Accordingly, thielogical goals and objectives of the Plan

will be as follows:

Goal: Promote an innovative and flexible approach the¢t® ESA standards for
the protection of the DSL while maintaining economiability of the
Permit Area.

Objective:  The Plan will provide for an efficient, flexiblend reliable mechanism for
ESA compliance in the Permit Area. The Permit ldoldnticipates this
approach will increase ESA compliance across tlimiPérea which will
have long-term benefits for the DSL and the econofriexas.
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Goal:

Objective:

Goal:

Objective:

Goal:

Objective:

Goal:

Objective:

Create a program within the Permit Area that ermges proactive
conservation (including enhancement of habitat)tfe DSL prior to it
being listed as endangered or threatened undé&She

The CCAA portion of the Plan will encourage Pap@amnts to limit
Covered Activities in protected habitat areas, cedihreats, and enhance
habitat for the DSL by granting Participants reguig assurances in
exchange for proactive conservation commitments.

Create a program within the Permit Area that ¢ffety minimizes
potential threats and also mitigates for incidemtdde of the DSL that
cannot be avoided once the DSL is listed.

The HCP component of the Plan will include docutaton of habitat
conditions, establishment of ecologically appraerinabitat boundaries,
limitations on activities in protected habitat aeand reduction of
potential threats to the DSL throughout its range Tiexas. The
development of a conservation recovery award systgineffectively
mitigate incidental take that cannot otherwise \o@ded.

Coordinate and consolidate mitigation and Recovivities in areas
that have the highest likelihood of perpetuatingl anhancing DSL
habitat and contribute to DSL recovery.

The Conservation and Recovery Award Systesee Section 12) will

prioritize Mitigation Activities and Recovery Actiiies in higher quality
and over larger contiguous blocks of DSL Habitatl &uitable Habitat.
Monitoring and research activities will measure kaypitat and population
parameters and the results will be used to infodapive management
decisions.

Enhance knowledge and comprehensive understantiihg DSL.

In order to increase the knowledge of the DSL #red potential threats
that may exist to its survival, reliable sciencaégded. The Plan includes
a substantial research effort that will provideadah the DSL that is not
available today. This data will be used to deteemivhat measures, if
any, are needed to enhance the conservation @$he Additionally, the
Plan includes a robust Adaptive Management prowig®ection 8.3) to
continually monitor and make appropriate changes the Plan’s
conservation strategy based on the increased kdgelef the DSL from
the research being conducted.
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8.2  Compliance and Effectiveness Monitoring and Reportig

The Qualified Third Party Contractor as stated ect®n 2.1.5 will be responsible for
required monitoring and reporting for the Plan.n€istent with FWS’s guidance on appropriate
monitoring for CCAAs and HCPs, monitoring will emsewoth compliance with the Permit and

effectiveness of Conservation Activities, mitigatiactivities and recovery activities.

8.2.1 Compliance Monitoring

Compliance monitoring and reporting activities wilcus on overall compliance of all
parties with the Plan including Participant compda with approved Conservation Activities.

Monitoring protocols will be established and witiver:

* Frequency of Monitoring

* Duration of Monitoring

» Data Collection

» Data Analysis

* Non-Compliance

* Information Tracking and Documentation

» Report Development, Review and Dissemination
* Onsite and Desktop Compliance Demonstration

* Confirmation of Mitigation Credit and Recovery Awlameeds, credits,
valuation and usage under Conservation Recoveryd@®gstem.

Methods for ensuring compliance with the Permit nregyude both random on-site and
desk monitoring of Participants’ activities. Fregay of monitoring and the number of
Participants monitored will be determined accordmgisk assessments, participation level, and
other factors determined by the Permit Holder. Ultha Participant be in non-compliance with
their CI (under the CCAA) or CP (under the HCP)will be documented upon discovery and
reported to relevant parties within 30 days of deteing that a potential instance of non-
compliance has occurred. The Permit Holder witlile 60 days written notice describing the
alleged non-compliance to the Participant and giviee opportunity to cure consistent with the

terms of the Cl and CP. The level of non-compleawdl determine the type of corrective action
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that will be taken. The process for addressingecampliance is specifically set forth in the CI

(under the CCAA) or CP (under the HCP). If thetiégrant fails to take the corrective action

after this procedure, then the Participant's CIGP may be suspended or terminated in
accordance with the processes outlined in the @l @R. After the first instances of non-

compliance are resolved through the CI or CP despesgolution process, the Permit Holder will

report to FWS on the effectiveness of the process.

8.2.2 Effectiveness Monitoring

Effectiveness monitoring activities will focus omet overall effectiveness of the Plan’s
Conservation Program. Activities will include biase surveys and appropriate research on the
Conservation Program to determine if it is achigvitesired results. Effectiveness monitoring
and reporting efforts will be incorporated into ipdic audits on the effectiveness of the Plan’s
Conservation Program, and adapted as necessacgandance with the Adaptive Management
provisions under Section 8.3. FWS-approved bidlalgieffectiveness protocols will be
developed (including DSL survey protocols for habguality surveys by March 2012) to ensure

that the Plan is achieving the biological goals abgkctives of the Plan.

8.2.3 Reporting

The Permit Holder or its Qualified Third Party Caator may provide regular updates to
stakeholders, Participants and the general pullithe progress of the Plan. Required annual

reports to FWS will include the following:

* Number of Participants/Certificates Obtained
» Activities Undertaken

* Habitat Update

* Species Update

e Studies or Surveys Conducted

» Level of Incidental Take

* Funding

* Overall Effectiveness of Plan
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Information obtained by the Permit Holder or itsafiied Third Party Contractors to
meet its reporting requirements may include halatedtion, participation information, and on-
site Conservation Activities. The Permit Holdershprovide sufficient information to enable
FWS to enforce the Permit and monitor compliancgt, Barticipant and other identifying

information will be removed.

8.2.4 Confidentiality

Under Texas law, information collected by the Péndolder from a private landowner
or other participant or potential participant ire tCAA or HCP portions of the Plan and relating
to the specific location, species identification,quantity of any animal or plant life cannot be
disclosed to FWS or any other person, includingaéesor federal agency the information; and,
further, it is not subject to the Texas Public hnfiation Act. SeeAct of June 29, 2011,
82nd Leg., 1st C.S., S.B. 1, § 67.01 (to be codifieTEX. Gov' T CoDE § 403.454). The Permit
Holder may only disclose to the person who providadformation that relates to the specific
location or quantity of the species for which thianPis being prepared, unless the person

consents in writing to full or specified partiasdiosure of such informatiorid.

Notwithstanding this statutory confidentiality prswn, the Permit Holder must provide
sufficient information as required by Section 8r2other provisions of the Plan to enable FWS
to enforce the Permit and monitor compliance, karti€ipant and other identifying information
will be removed. Information submitted to FWS by Holder may be subject to federal
Freedom of Information Act requests. InformatiortabBshing a violation of any law is not

subject to the confidentiality provisions of thigR.

8.3  Adaptive Management
8.3.1 Rationale for Adaptive Management

Adaptive Management is a dynamic process that heddsce uncertainty in natural
resource management by incorporating into flexibi@nagement plans new information as it

becomes available. Adaptive Management strategjies for mutually agreed-upon changes to
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the Conservation Program to occur in response smgihg conditions or new information,

including those identified during monitoring.

According to FWS policy dee 65 FR 35242), Adaptive Management is defined as a
formal, structured approach to dealing with ungéetyain natural resources management, using
the experience of management and the results efarels as an ongoing feedback loop for
continuous improvement. Adaptive approaches toagament recognize that the answers to all
management questions are not known and that tbemation necessary to formulate answers is
often unavailable. Adaptive management also iregudby definition, a commitment to change

management practices when determined appropriate.

The FWS’s framework for addressing adaptive managemn HCPs includes:
(1) identifying areas of uncertainty and questidhat need to be addressed to resolve this
uncertainty; (2) developing alternative managemesttategies and determining which
experimental strategies to implement; (3) integga monitoring program that is able to acquire
the necessary information for effective strategyaleation; and (4) incorporating relevant
feedback loops that link implementation, monitorarg research to the decision-making process

that result in appropriate changes in management.

The primary reason for using Adaptive ManagemetiéPlan is to allow for changes in
the Conservation Program that may be necessargaichrthe long-term goals and biological
objectives of the Plan. Under Adaptive Managemia Mitigation and Recovery Activities of
the plan can be monitored and analyzed to deterrhihey are producing the required results.
Adjustments in the conservation strategy can besidened based on analysis of results. In
particular, Adaptive Management can be particuladgful when tied in with research activities
that provide additional scientific information ftre DSL and test less established conservation

practices. Such activities may include research on:

» DSL Habitat restoration options;

* Genetic research examining DSL dispersal betwebitatgatches;

» DSL species biology;

» Refining and validating DSL Habitat map(s), incluglidispersal corridors; and
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* Potential use of translocation of DSL (from an aoéaoccupied but impacted
habitat to an area of unoccupied Suitable Habit&@SL Habitat).

8.3.2 Adaptive Management Process

Due to the Plan’s innovative nature and due toR&emit Holder’s intent to develop and
include a robust research/feedback mechanism ifPldxe, FWS will continue to participate in
the advisory committee process established by #reni® Holder, including participation and
deliberation with the Science, Policy and Steerdgmmittees. As part of the adaptive
management strategy, the Permit Holder and FW®ftaa as agreed to by both parties, will
review the results of Baseline evaluations, conmgkaand effectiveness monitoring, ongoing
research activities, and research design and ingr&ation to ensure that the sum of the
voluntary and/or required conservation measuredeimented under the Plan are resulting in a
net benefit to the DSL and that the sum of the gaiiton measures, as appropriate, are
commensurate with the sum of the impacts assocwitddincidental take occurring from those
actions authorized by the Permit, to make adjustsjeas necessary, and to evaluate changed

circumstances.

The first step in the Plan’s overall effectivenessnitoring and Adaptive Management
strategy will be for the Qualified Third Party Coatttors for compliance and effectiveness
monitoring and reporting to develop a Baseline r@nir status of species and delineation of
existing DSL Habitat) to accurately measure theeai¥eness of the Plan’s Conservation
Program on the DSL. In conjunction with SectioR$8. Compliance and Effectiveness
Monitoring and Reporting provisions, the feedbadop for monitoring and Adaptive
Management under the Plan will then operate as\isi

* The Conservation Activities adopted under the pldhbe tracked and presented
as part of the compliance monitoring and reportihtjgations under Section 8.2;

* Research on the DSL, potential threats and effecéss of the Conservation
Program will be prioritized based on ecological em&inty and benefit to the
DSL and focused on those activities which are {ikel have the most benefit to
conservation of the DSL;

* Follow-up Baseline surveys and evaluations willdoeducted by the Qualified
Third Party Contractors;
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* The Permit Holder and FWS will review the data fr@aseline evaluations,
annual compliance and effectiveness monitoring, @mgbing research activities
once every year for the first five years, and tloece every five years, or as
frequently as needed thereafter, to determine &f Rtan is providing adequate
Conservation Activities to balance the impacts rafidental take authorized by
the Permit and to evaluate changed circumstances;

* An advisory committee process (including recomménda from Science, Policy
and Steering Committees established by the Peroidef) will be fully utilized
to make final decisions on the use of any new s$fiemformation through the
Adaptive Management process;

 The Permit Holder will adapt the Conservation Paogrunder the Plan as
necessary based on the effectiveness review.

Research activities aimed at better understandiegDSL specifically as it relates to
species population and habitat will inform comptiarand effectiveness monitoring, reporting
and Adaptive Management. The Plan’s complianceedfettiveness monitoring and reporting
program described in Section 8.2, in conjunctiothwie regular review and revision of baseline
assessments, management plans, and monitoringadatiapt to new conditions or incorporate
new information under Adaptive Management, will s the significant uncertainty regarding

the DSL, potential threats, and effective habitahagement practices.

8.4 Research Activities

The following research activities provide additibsaientific information for the DSL.
Peer review quality research will be conducted ted implications for the management and
conservation of the DSL and DSL Habitat in Tex&ermit Holder will collaborate with FWS

on research activities in accordance with Sed@i@m®2. Potential research projects include:

Impact Assessments

0 Assess the impact of human activities occurringhbmiside and outside
shinnery oak dune complexes on DSL occupancy, angg movements,
behavior and productivity within the complexesg, Before-After/Control-
Impact studies), including type and duration ofiwaigt, and density of
development.

o Evaluate effect of well density and roads, bothd@snd outside DSL Habitat
and in the buffer areas.
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o Evaluate the effects of DSL Habitat loss and fragwgon on DSL
populations — including occurrence, abundance repobductive success.

o0 Investigate levels of 6 concentration in soil and near ground environnrent
DSL Habitat.

o Evaluate impact of seismic activity during activedanactive periods of the
DSL.

o Evaluate effect of electrical current on burrowisygecies from buried three
phase power lines.

o Validate effect of perches on predation of DSLs.

o Investigate DSL occupancy, abundance, and prodtyctieative to activities
within or near habitate(g, grazing, fencing, OHV use, road construction and
traffic, oil and gas activities).

o Evaluate effects of various indirect or short-tampacts on the DSLe(g,
seasonal grazing).

Restoration

o Test and establish techniques for reclamation aindbned oil and gas
locations and roads leading to DSL Habitat resimmnat

0 Test the impact of habitat manipulations to re@ehine blowouts suitable for
DSL, including opening densely vegetated dunesedtigate thresholds for
shinnery oak loss and dune destabilization.

o0 Investigate potential translocation of DSL (as désd in Section 8.3 on
Adaptive Management).

o Examine creation of shinnery oak dune habitat.

o Examine dune creation/stabilization processes.

o0 Investigate establishment of shinnery oak.

o Evaluate whether DSLs use or traverse previoustjaireed Oil and Gas
Locations and roads.
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DSL Biology

o Examine DSL movement between shinnery oak dune Exep €.9,
radiotelemetry, and adequate sampling design viitallgraps).

o Investigate the species’ genetic status with paldicattention to the impacts
of isolation and implications relating to genetixckkange among habitat
patches.

o Conduct population viability analyses (PVAS).

o Investigate habitat use, abundance, and diet oénpiat predators €.g,
shakes, birds) and/or competitoesq, side blotched lizard).

o0 Refine and validate DSL Habitat map(s), includimgpdrsal corridors.
8.5 Unigue Components of the CCAA

Although this Plan includes both a CCAA and an HG#&, all provisions of the Plan
apply equally to both. The following provisionsdem this Section 8.5 and Section 8.6 apply
specifically to the CCAA:

8.5.1 Assurances Provided

The FWS provides the Permit Holder and Participamsger the CCAA the ESA
regulatory assurances found at 50 CFR § 17.32(d)(®)nsistent with the FWS’s CCAA Final
Policy (USFWS and NMFS 1999), Conservation Measuaed land, water, or resource use
restrictions, in addition to the measures and ictgins described in this CCAA, will not be
imposed with respect to legal activities on a grdint’s property should the DSL become listed
under the ESA in the future. These assurancesudh®rized by the enhancement of survival
permit issued under Section 10(a)(1)(A) of the BSAthe Participant’s property identified in
the Cl under the CCAA. In the event of unforeselecumstances, the FWS will not require the
commitment of additional land, water, or other matuesources beyond the level otherwise
agreed to for the species in this CCAA. The FW$¥ neguest additional conservation, but since
it is voluntary on the part of the Permit HoldeddParticipants, consent of the Permit Holder and
any affected Participants must be in writing. Peemit, if issued, will authorize the incidental
take of DSLs by Participants as long as such “takeConsistent with the Covered Activities

under Section 6.1 and Conservation Measures odtlinder Section 8.6 of the Plan.
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8.5.2 Availability of Funds

Implementation of this CCAA is subject to the regumients of the Anti-Deficiency Act
and the availability of funds. Nothing in this CBAwill be construed by the parties to require
the obligation, appropriation, or expenditure oy amoney from the U.S. Treasury. The parties
acknowledge that the FWS will not be required unttes CCAA to expend any Federal
agency’s appropriated funds unless and until ahaaizied official of that agency affirmatively

acts to commit to such expenditures in writing.

8.6 Conservation Measures Under the CCAA

The following outlines the Conservation Measures fParticipants may undertake under
a CCAA in order to meet the conservation goalsh&f Plan. The Conservation Measures
outlined apply within DSL Habitat and within buffeones surrounding such habitat and are
appropriate for the DSL because they are expecteal/oid or reduce the potential threats to
DSL Habitat on the Participant’'s property as weallemhance and restore DSL Habitat. The
Conservation Measures included in the Plan ared®e to be a suite of strategies that can be
used, as appropriate, under the CCAA. Specifics€oration Measures used by a Participant
will be determined on a case-by-case basis as ppate as part of the Cl process, and once
case-by-case Conservation Measures are establistze@!, performance of those measures by
Participant is required in accordance with the gwwhthe CIl. If a Participant enters into a
CCAA and the DSL is listed, the assurances provideithe CCAA will remain in effect if the
Participant continues to comply with the conseoratmeasures outlined under their CCAA.
Additionally those assurances will extend to thmsmtions previously identified in the CCAA

on which operations have not yet begun.
The Conservation Measures organized by the typgeadicipant (but not limited to the
type of Participant) include:
8.6.1 Agriculture and Ranching Conservation Measures

Agricultural and ranching Participants will implente the following types of

Conservation Measures:
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* Brush management (shinnery oak reductioBrush management practices will
include avoidance and minimization to limit adveirs@acts to DSL Habitat loss.
Herbicide application to dune/blow out complexes anrrounding buffer areas
and dispersal corridors will be avoided. To miraenimpacts, suppressed rates of
approved herbicides will be applied to shinnery pakulations on adjacent flats
outside dune habitat (Tebuthiuron specific measuaes included under
Section 8.6.4.2). A minimum of a 30.48 meter (1@61) buffer will be utilized to
reduce bleed over into DSL Habitat. Other managemectices include control
of mesquite, and other invasive and problematibderous and woody species
that would degrade or impair DSL Habitat.

» Grazing Grazing will be managed in accordance with NR&scribed Grazing
Standards, and will include proper stocking ratefeveloping improved
herbaceous plant community outside the DSL Habitidt reduce the need of
domestic livestock to infringe into DSL Habitatftorage.

» Building and maintaining fencesNew fences will be constructed outside DSL
Habitat when possible. Where avoidance is not @iow, construction of new
fences and maintenance of new fences should benednfo the period during
which the DSL is inactive, i.e. October — March.

* Water/windmilt Livestock water facilities and windmills will beonstructed or
placed outside and away from DSL Habitat when fbessi This will reduce the
possible usage of shinnery oak by domestic livésito®©SL Habitat. Water lines
should avoid DSL Habitat and should use existights-of-way when possible.
When avoidance is not possible, activities showddréstricted to the inactive
period of October — March.

8.6.2 Oil and Gas Conservation Measures

» Seismic and Land Surveying

o Limit seismic surveying to areas outside of DSL itwtbor utilize walk in
geophone (or other smaller seismic surveying egermjrwhere possible.

0 When feasible in the reasonable judgment of theidjzant, avoid DSL
Habitat; if necessary, lay lines over DSL Habitet foot, while seismic truck
can be located 200 meters from lines.

o Consider seasonal periods of activity for impaceles appropriate and based
on information from continued scientific research.

e Construction
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o

Maximize use of existing developed areas and righigays for
infrastructure supporting the development of thdl W@ads, power lines,
pipelines, flowlines).

When feasible in the reasonable judgment of thedizant, Well Sites should
be developed outside of DSL Habitat.

Minimize footprint for developmentj.e. size of Well Site; centralized
facilities; interim reclamation (reclaim portion &dcation after drilling and
completion).

When feasible, schedule temporary surface distasbaactivities such as
installation of lines during periods of seasonal.Dactivity (i.e. October to
March).

Utilize directional drilling for avoidance of DSLditat, when practical.

e Drilling and Completion

(0]

Control dust by actions such as vehicle speeddimuitd/or water application
to roads.

Restrict traffic to existing roads.
Restrict, to extent feasible, vehicle travel offdo

Properly manage trash and human waste.

e Operations and Maintenance

0]

Improve DSL Habitat through Reclamation of pluggadd abandoned
locations in compliance with terms of any appliealtkase or contractual
agreement.

Reduce footprint through management of abandondi$,wecations, roads
and other infrastructure within the terms of anplagable lease or contractual
agreement.

Reclaim DSL Habitat with habitat appropriate nativegetation, using
locally-sourced native seeds and vegetation inoragsbn efforts when
possible.

Evaluate relocation of infrastructure as developnecesates opportunity.

Avoid introduction of non-native vegetation. If aetivity is identified that
introduces new non-native vegetation, the actieitgource will be controlled
to manage or remove the invasive vegetation inrdecee with landowner
agreements.
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o Minimize spills through inspection, monitoring amgintenance programs.

o Avoid aerial sprayed application of approved hed@dor weed controld.g,
utilize pellets, hand applicators or manual rempval

0 Minimize OHV activity in DSL Habitat.

0 Use scada or remote well monitoring, where appab@yito reduce traffic in
and around DSL Habitat.

o When feasible in the reasonable judgment of theidjzant, utilize closed
loop drilling systems to reduce pit constructiomnl &ieavy equipment activity.

0 Where feasible in the reasonable judgment of thetidfmnt, transfer
hydrocarbon liquid product via pipeline rather tharck hauling.

o Train employees in spill response procedures.
8.6.3 Other Measures
* Hunting and OHV Activity: OHV activity in occupied and potential shinnery

dune/blowout DSL Habitat will be minimized throughblic outreach, education
or training.

Based on the scientific information currently ashble, it is expected that the Plan’s
conservation strategy will be effective and wilhleéit the DSL and DSL Habitat. However, just
as there are varying degrees of uncertainty agseocigith the threats and impacts identified by
the FWS in its proposed listing of the DSL, there @arying degrees of uncertainty associated
with the management techniques and conditions mvahd outside the Permit Area. In addition,
the status of the DSL and natural communities ntegnge in unexpected ways during Plan
implementation. It is possible that additional aliiferent Conservation Measures not identified
in the Plan will be identified in the future andope to be more effective than those currently
implemented. Results of effectiveness monitoringymalso indicate that some Conservation
Measures are less effective than anticipated. ddress these uncertainties, the Adaptive
Management provisions of this Plan under Secti8nall be used to inform management; and

the monitoring program under Section 8.2 will bsigeed to support this adaptive approach.

8.6.4 Obligations of the Parties under the CCAA

The parties to the CCAA will meet the following @ations:
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8.6.4.1 Permit Holder

a. Qualified Third Party Contractors implement auininister the Plan including
monitoring of the DSL distribution and status onda within the Permit Area.

b. Qualified Third Party Contractors enroll Pagiants in accordance with this
CCAA via Cls.

C. Qualified Third Party Contractors complete this CAppendix A) under the
CCAA to document that the Participant’s proposedbitah enhancement or
protection measures (Conservation Measures) willvide net conservation
benefits to the DSL.

d. Qualified Third Party Contractors conduct comapte and effectiveness
monitoring and prepare annual reports on implentiemaof the CCAA in
accordance with Section 8.2 of this Plan.

e. Establish advisory committees (including a Stger Committee, Policy
Committee, and Science Committee) that is compa$a@presentatives of the
Permit Holder; Qualified Third Party Contractorsirfitipants eligible to enroll in
the Plan; and other interested stakeholders. TDnengttees shall assist in the
dispute resolution process as described in Settioof the CI and in
recommending changes to the Plan under Sectionf8tBe Plan, and may be
asked by the Permit Holder to provide input on otimatters arising under the
Plan.

8.6.4.2 Participants
Common to all Participants:

a. Cooperate with the Permit Holder in completibthe CCAA’s CI (Appendix A).

b. Comply with the terms of the CCAA’s Cl. Pantiants can enroll under the Plan
whether or not the Participant receives fundingnfrihie Permit Holder or other
sources. In addition, if a Participant choosesdluntarily conserve or enhance
DSL Habitat, technical assistance is available ftboe\NRCS and FWS, and other
organizations as identified by the Permit HoldehgTQualified Third Party
Contractor contracted to implement the plans walvén technical expertise).
Financial assistance for the implementation of éhptans may be available
through conservation programs of the U.S. DepartroéAgriculture’s National
Food Security Act of 1985, as amended (Farm Bilt)/ar the FWS’s Partners for
Fish and Wildlife (PFW) Program depending on anrfuadding. The CI will
identify, among other things, DSL Habitat to be ided by reference to
Figure 1-2 and the definition of DSL Habitat.
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C. Subject to appropriate rights and confidentiaitovisions, allow the Qualified
Third Party Contractors reasonable access, wittr motification and consent, to
survey lands for the presence of DSLs and for habititability for this species as
may be required under the Plan and CI.

d. Subject to appropriate rights and confidentiatitovisions, allow the Qualified
Third Party Contractors reasonable access, wittr motification and consent, to
survey for purposes of monitoring DSL populationsd ehabitat as may be
required under the Plan and CI.

e. Subject to appropriate rights, and confidenyighrovisions, allow the Qualified
Third Party Contractors reasonable access, wittr motification and consent, to
survey for purposes of compliance monitoring of ssymation commitment as
may be required under the Plan and CI.

f. Subject to appropriate rights and confidentaitovisions, provide access for the
Qualified Third Party Contractors to study the D8h their lands as may be
required under the Plan and the CI.

g. Use herbicides for shinnery oak management whign habitat goals cannot be
achieved by other means, including grazing systeamagement. When herbicide
use cannot be avoided, the following measuresbeiimplemented:

I. No herbicide application for the control of shary oak in dune
complexes (NRCS sand hills ecological sites) argpetisal corridors
between dune complexes. Maintain buffer around dcmmplexes of
30.48 meters (100 feet) to ensure dune stabilitgrestiebuthiuron (20 K
Pellets) will be applied until additional sciencashbeen gathered for the
use of tebuthiuron within the dune complexes. kaitb application for
the management/control of Mesquite and other proate woody and
herbaceous plants will be conducted with the apgrol/FWS.

il. In conducting herbicide treatment, the goallwié to temporarily reduce
shinnery oak competition with grasses, allowingsgraover to increase
naturally. Herbicides should be used at appropsafpression rates.

iii. Application should follow the natural patteros the landscape such that
only patches needing treatment are treated.

Iv. Post-treatment grazing management is essetatialiccess. Grazing will
be deferred one growing season following treatmerif. vegetation
response to treatment has been hindered due tgldrou other factors
additional deferments to ensure success of thentezd may be required.

TEXAS CONSERVATIONPLAN 42
FOR THEDUNES SAGEBRUSHLIZARD



September 27, 2011

V. Experimental treatments outside these guidelimeyy occur with the
approval by FWS. Experimental treatments mustdre gf a quantitative
research design to study vegetation response,lityabf shinnery oak,
drift, sub-surface spread, the interaction of heda treatment and/or
grazing management and the response of the DSartous treatments.

h. Provide information to the Qualified Third Pafpntractors on implementation
of conservation commitment, observations of the @8Lproperty, any mortality
of the species observed, and the habitat loss ectaqg or unexpected.

I. At the discretion of each Participant, they ntdypose to participate in meetings
with the Permit Holder, FWS, Qualified Third ParGontractors, and other
Participants to discuss progress in recovery of &k participating lands.

J- Contribute information to an annual progress orgp consistent with
confidentiality provisions under Section 8.2.4 dhd CI, about range conditions,
land management activities, DSL abundance andiltisitvn, and factors that
may be having positive and negative effects on p&tulations.

8.6.43 FWS

a. Issue an enhancement of survival permit to thegmR Holder under

Section 10(a)(1)(A) of the ESA in accordance withGFR § 17.22(d), should the
Plan be approved, that would become effective wihenspecies is listed and
continuing through the remainder of the term of Bten that would provide the
Permit Holder and Participants with authorizationificidental take of DSLs and
provide regulatory assurances of a CCAA. The peromce issued, would
authorize take of DSLs resulting from otherwiseflavactivities on lands that are
consistent with the incidental take anticipatedarrtte Plan.

b. If available, provide funding through PFW andgisisin securing funding from
other sources, as applicable, to improve DSL Habitaprivate lands within the
Permit Area.

8.7  Unigue Components of the HCP
8.7.1 Minimization Strategy

The Permit Holder will encourage public and privatgtities and Participants whose
activities may impact the DSL to avoid and minimizgacts to the DSL and DSL Habitat. For
the general public, the Permit Holder will condpablic outreach with maps of DSL Habitat and
information on the DSL with guidelines to help {heblic avoid impacts. Specific Minimization

Measures used by a Participant will be determined case-by-case basis consistent with those
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outlined under Section 8.6 as appropriate as pathe CP process, and once case-by-case
Minimization Measures are established in a CP,goerénce of those measures by Participant is
required in accordance with the terms of the CRbIiP outreach and the use of Minimization
Measures should reduce the amount of incidenta&l tdkDSL requiring authorization under the

Plan.

8.7.2 Mitigation Strategy

If the DSL is listed as endangered or threatenexe€ed Activities that occur in DSL
Habitat will require coverage for incidental takeder the Plan. Those Participants requiring
mitigation will pay intoa Mitigation Account §ee Section 11.2.3), designated for Mitigation
Activities. Mitigation must be in place prior the occurrence of any incidental take and take
will not be allowed until a Participant has condutsufficient mitigation on its own or obtained
sufficient Mitigation Credits or Recovery Awardsdfiset its planned activities resulting in take.
The following activities, herein referred to as gation Activities, will be used as mitigation in
DSL Habitat and surrounding buffers:

* Reclaim plugged and abandoned locations and rediord’re-Disturbance
Conditions, to the extent possible;

e Remove abandoned service roads and restore to iBgiiance Conditions, to
the extent possible;

* Remove equipment from abandoned locations;
* Remove abandoned or unused fencing, windmills,aiemnstorage devices;
» Establish preservation lands, when possible, fqpgieal preservation; and

» Conduct research and monitoring programs to agbessmpacts of mitigation
efforts.

8.7.3 Obligations of the Parties under the HCP
8.7.3.1  Permit Holder

a. Qualified Third Party Contractors implement aatininister the HCP, including
monitoring of the DSL distribution and status orrtlegant’s properties within
the Permit Area.
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b. Qualified Third Party Contractors enroll Pagants in accordance with the HCP
via CPs.

C. Qualified Third Party Contractors complete tHesGAppendix B) to ensure that
the Participant will minimize and mitigate impad¢tsthe DSL to the maximum
extent practicable.

d. Qualified Third Party Contractors administer thenservation Recovery Award
System, including establishment of accounts andhticre of bid process to
manage the exchange of Mitigation Credits and Rexgowards in accordance
with Section 12 of this Plan.

e. Qualified Third Party Contractors conduct compiie and effectiveness
monitoring and prepare annual reports on implentemaof the HCP in
accordance with Section 8.2 of this Plan.

f. Establish advisory committees (including a Steer Committee, Policy
Committee, and Science Committee) that is compa$e@presentatives of the
Permit Holder; Qualified Third Party Contractorsirfitipants eligible to enroll in
the Plan; and other interested stakeholders. Dhenuttees shall assist in the
dispute resolution process as described in Secidth of the CP and in
recommending changes to the Plan under Sectio(A81&tive Management) of
the Plan, and may be asked by the Permit Holdpraeide input on other matters
arising under the Plan.

8.7.3.2 Participants
Common to all Participants:

a. Cooperate with the Qualified Third Party Corweg in completion of the CP
(Appendix B).

b. Comply with all applicable obligations of the @ the duration of the CP. CPs
can be obtained under the Plan and the Permit wheth not the Participant
receives funding from the Permit Holder or othairses.

C. Subject to appropriate rights and confidengiafitovisions, allow the Qualified
Third Party Contractors reasonable access, withr piotification and consent, to
survey Participant’s property for the presence 8LB and for habitat suitability
for this species as may be required under the &idrthe CP.

d. Subject to appropriate rights and confidengiafitovisions, allow the Qualified
Third Party Contractors reasonable access, withr piatification and consent, to
the Participant’s property for purposes of monitgrDSL populations and habitat
as may be required under the Plan and CP.

e. Subject to appropriate rights and confidentigtitovisions, allow the Qualified
Third Party Contractors reasonable access, withr piatification and consent, to
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the Participant’s property for purposes of comm@&mmonitoring as may be
required under the Plan and the CP.

f. Subject to confidentiality provisions, providefermation to the Qualified Third
Party Contractors on compliance with the CP, olstems of the DSL on
Participant’s property, and any mortality of theesips observed in accordance
with reporting and monitoring provisions under $&t8.2 and the CP.

g. Subject to appropriate rights and confidengaptovisions, provide access for
Qualified Third Party Contractors to study the D8h their lands as may be
required under the Plan and the CP.

h. At the discretion of each Participant, they nchpose to participate in meetings
with the Permit Holder, FWS, Qualified Third ParGontractors, and other
Participants to discuss activities and Minimizatidfeasures conducted by
Participant.

I. Consistent with confidentiality provisions und&ection 8.2.4 and the CP,
contribute information to an annual progress repbdut range conditions, land
management activities, DSL abundance and distahytand factors that may be
having positive and negative effects on DSL popaitet as required by the CP.

8.7.3.3 FWS

a. If all regulatory requirements are met, issueiramdental take permit to the
Applicant under Section 10(a)(1)(B) of the ESA tmaiuld provide the Permit
Holder and Participants with authorization for demtal take of DSLs resulting
from Covered Activities by Participant that is cistsnt with the incidental take
anticipated under the Plan.

b. Assist in securing funding from other sources,agplicable, to improve DSL
Habitat on private lands within the Permit Area=\WW may work with individual
Participants on enhancement projects, but theseotdre requirements of the
HCP.

8.8  Recovery Strategy

Issuance of a Section 10 permit must not “apprégiabduce the likelihood of the
survival and recovery of the species in the wil80 CFR § 17.22(b)(2). ESA regulations do not
explicitly require a CCAA or HCP to recover listegecies, or even to directly contribute to
recovery objectives outlined in a recovery pl&@eeHCP Handbook at 3-2@pirit of the Sage
Council v. Kempthorne511 F. Supp. 2d 31 (D.D.C. 2007) (holding thdte“ESA does not

require [Section 10 permits] to promote or maint#i@ recovery of species”). This reflects the
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fact that HCPs were designed by Congress to aathanicidental take, not to be mandatory
recovery tools.

The use of Recovery Awards, detailed more fullysaction 12, will encourage property
owners to be proactive in adopting Conservationvits that contribute to the recovery of the
species. FWS has generally promoted the use davative conservation tools focused on
recovery. For instance, FWS piloted a recovergtstyy as one conservation tool for use by
federal agencies to mitigate temporary and perntanempacts on federal lands with
Conservation Activities conducted on non-federald&a In developing this strategy, FWS
acknowledged that incentives to encourage recovegit be one of several conservation tools
that will help the success of a species, partibplidrused to complement other measures. As
FWS explained in its guidance on this strategy:

Examples of innovative conservation tools underES& include
safe harbor agreements, habitat conservation plesxspvery
permits, and conservation banks. The ultimate esscof
conservation and recovery of endangered and thmedtspecies
depends on a variety of innovations, such as thbsé¢, may be

used in concert with one another or alone. We expecovery
Credit Systems (RCS) to complement them further.

73 FR 44762 (July 31, 2008).

The development of this recovery strategy was natgiy in part as a means to encourage
landowners to participate in programs that do malefinitely encumber their lands. FWS
highlighted this unique aspect of this recoveratstgy in its final guidance to federal agencies
implementing this conservation tool:

The most apparent distinguishing characteristics redovery
crediting are the possibility of encumbering prapen a less than
permanent basis and of protecting habitat in acdsgul array over
a landscape. Some landowners may find non-permhanen

arrangements more attractive than conventional yaankd thus be
induced to participate where they might not otheewi

73 FR 44765 (July 31, 2008).
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This recovery strategy was also developed in madddress temporary adverse impacts
and to encourage restoration of degraded habaatts been temporarily affecteld. at 44768.
As an example, many construction projects requaneporary workspace for construction, but
that space is later returned to Pre-Disturbancel{fions. A Participant should be encouraged to
restore degraded habitat that has been tempoedfdgted. Under this Plan, a Recovery Award
could be based on benefits achieved at the ressie=d

While originally developed for use by federal agesaunder the ESA Section 7 federal
agency consultation process, the concept of usieditcprograms for recovery has always had
potentially wider application. As FWS noted in psoposal for its conservation recovery
strategy:

The Service recognizes that recovery crediting isiechanism
with broad potential application. The Service maypand

recovery crediting to entities other than Federgkrmies or
employ additional methods for Federal agencies.

72 FR 62258 (Nov. 2, 20079ge also/3 FR 44762.

Because the Section 7 “no jeopardy” standard istankially the same as the Section 10
issuance criteria for an incidental take perrsgeHCP Handbook at 7-4, the use of Recovery
Awards with an HCP under Section 10 of the ESA idogical extension of a unique
conservation tool available to federal agencieseur®kction 7, particularly when it is used to
compliment a CCAA and an HCP under Section 10 géngi Moreover, since many of the
potential impacts anticipated in DSL Habitat arenspermanent, and because of the unique
property interests involved preventing widespreaeé of permanent preservation lands, the
Permit Holder and stakeholders coming together @¢velbp this Plan developed Recovery
Awards as one additional tool to help conservagéiffarts aimed at the DSL. Thus, as part of the
unique comprehensive nature of this Plan, the C@AA HCP will not only address avoidance,
minimization and (in the case of the HCP) impactigation, they will also contribute to the
recovery and potential delisting of the DSL shothld DSL be listed. The Recovery Strategy
under this Section and Section 12 is being volilgtarcluded in this Plan because of the unique

factors existing in this region and to advancedtagus of the species and result in a net benefit
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to recovery of the DSL before the species is eistad (a standard not strictly required for ESA

compliance).

The following Recovery Activities were ranked bet8cience Committee and approved
by the Policy and Steering Committees and will berfiized for the performance of activities

generating Recovery Awards:

Table 8-1: Initial Prioritization of Recovery Activities
Practice Potential Benefit Recovery Probability
Value of Success

Oil & Gas (O&G) surface Reduces fragmentation, enhances 1.0 High
location removal and restoration| habitat, and restores larger contiguous

blocks of mosaic habitat.
Road/caliche removal and Reduces fragmentation, enhances 1.0 High
restoration habitat, and restores larger contiguous

blocks of mosaic habitat.
Reclamation of plugged and Reduces fragmentation, enhances 1.0 High
abandoned Well Sites habitat, and restores larger contiguous

blocks of mosaic habitat.
Research on establishing Contributes to understanding of 1.0 High
restoration of habitat recovery of habitat and the species apd

informs adaptive management

decisions.
Approved feral hog control Reduces disturbance to DSLs. 1.0 High
program
Approved mesquite and invasivg Prevents habitat degradation. 1.0 High
species management program
Removal of overhead Reduces perching habitat for predatofy 0.6 Medium
infrastructure birds.
Purging pipelines (threat removdl) Reduces threeh fchemical seepage 0.6 Medium
Relocation of infrastructure as | Enhances habitat, and restores large 0.4 Low
development creates opportunity contiguous blocks of mosaic habitat.
for centralization and/or Reduces or minimizes impacts that can
enhancement of habitat cause fragmentation and degradation| of

DSL Habitat.
Fence removal Reduces perching habitat for pregator 0.4 Low

birds.
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The Plan recognizes that, as with the impacts frimenpotential threats identified in the
proposed listing, there remains scientific uncatiaconcerning the value of Recovery Activities
for the DSL. For that reason, and to promote abeegfit to recovery of the DSL, the use of a
Recovery Award will be subject to three limitatiofmllectively, the Recovery Award Use
Limitations):

» First, only one half of the Recovery Award will lagailable for use when the
Recovery Activity is completed. The remaining haflithe Recovery Award, less

10% percent, will be available for use once redearcd monitoring demonstrate
the extent of the biological effectiveness of thex®ery Activities.

» Second, 10% of all Recovery Awards will be retairmed will be available for
use under the Plan to support a net benefit tovezgmf the DSL.

e Third, the Participants requiring mitigation willebrequired to use available
Mitigation Credits before allowing use of Recovéwyards for mitigation.

Subject to the foregoing use limitations, Recov&wards will be “banked” for use by
the Qualified Third Party Contractors and Partinigashould Covered Activities by a Participant
after listing of the DSL, if ever, result in incigkal take. As explained in Section 12, a Recovery
Award Acre Unit will be equivalent to a Mitigatio@redit Acre Unit. Because Recovery
Awards will ultimately be used for mitigation, ahecause Mitigation Credits will have to be
secured before any take occurs, there will be aifsignt incentive for Property Owners and
Participants to begin implementing Recovery Aciiegtproactively under the CCAA. This will

result in efforts to protect and contribute to theovery of the DSL before listing occurs, if ever.

The proposed listing and the available sciencecatdithat much additional research is
needed on the DSL. Adaptive Management can onBubeessfully implemented with adequate
collection of data and feedback through researchmanitoring. Therefore, a portion of the
Mitigation Account and Recovery Account will be dse research to evaluate the effectiveness
of proposed Mitigation Activities and Recovery Adties. Whether the use limitations have
been satisfied will be determined as part of th&eativeness monitoring and Adaptive
Management provisions under Section 8.3. It isefoee incumbent that adequate research is

implemented concurrent with these Recovery Actsgiti A review process will be established
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for prioritizing Recovery Activities, a part of w¢h may include recommendations from the
advisory committees established under the Plan.

8.9 Violations and Remedies

As long as the Permit under Section 10(a)(1)(A)B)rremains in effect and a Participant
is in compliance with the CI (for CCAA) or CP (umdine HCP), that Participant shall be
deemed to have with respect to the Participantisiies or property covered by the CI or CP,

the full benefits and authorities of the Permit.

Each party shall have all remedies otherwise aviglto enforce the terms of this Plan
and the Permit, except that no party shall be diabldamages for any breach of this Plan, any
performance or failure to perform an obligation enthis Plan, or any other cause of action

arising from this Plan.

In the event that the FWS may seek to suspend,iratey or revoke the Permit for
reasons not the fault of a Participant, and thatiddaant is in compliance with the terms of its
Cl or CP, the FWS shall assist the Participantrafting a remedy that does not affect that
Participant’s rights, benefits, and responsibgitiender the Permit prior to suspending,
terminating, or revoking the Permit. If it is n@tacticable to craft such a remedy and the FWS
suspends, terminates, or revokes the Permit, th& W process for issuance to any such
Participant a permit conferring the same or simrights, benefits, and responsibilities with
respect to the Participant’s activities or propesyprovided under the Permit, without additional

requirements or conditions beyond those applictibtee Participant under its Cl or CP.

In the event a Participant has materially breaciedCIl or CP and, after reasonable
notice and opportunity to cure, such Participarnis feo cure, remedy, rectify, or adequately
mitigate the effects of such breach, then the Rerwoider may terminate that Participant’s CI or
CP in accordance with Section IX of the Cl and CP.
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8.10 Notification of Take

Beyond the required reporting requirements undisr Rthan, no requirement is made in
this Plan for Participants to notify the Permit tiel, Plan Administrator, or FWS prior to any

expected incidental take of DSLs.

8.11 Succession and Transfer

This Plan shall be binding on and shall inure te benefit of the parties and their
respective successors and transferees, in accerdaith applicable regulations (currently
codified at 50 CFR 88 13.24 and 13.25) for the tlomeof the Plan.

If the Participant has received funding from otheurces, such as PFW or NRCS, they
may need to repay other funding sources in accoelanth agreements the Participant makes
with these funding sources. If the new landowrasdnot become a party to the Participant’s ClI
or CP and the CI or CP is not transferred, he/silenat receive the benefits of the permit

authorizing incidental take of a DSL nor the assoes.

8.12 Modification/Amendment of the Permit

Any party may propose modifications or amendmentthé Permit by providing written
notice to, and obtaining the written concurrencelod other Parties. Such notice shall include a
statement of the proposed modification, the redsort, and its expected results. The Parties
will use their best efforts to respond to proposemtiifications within 60 days of receipt of such
notice. Proposed modifications will become effestiupon the other Parties’ written

concurrence.

Modifications may include but not be limited to colilance with the ESA, NEPA, or the
FWS’s permit regulations. Upon issuance of a psepoamendment or modification, the party
proposing the modification or amendment will coaate a meeting or conference call between
the affected parties to discuss and explain thep@sal. Amendments or modifications made in
accordance with Section 10 of the ESA will becomalfwhen signed by the Permit Holder and
FWS. Approved amendments shall be attached torigaal Plan. Participants enrolled prior

to an amendment will not be required to implemeaditonal conservation, but they may
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voluntarily choose to. Participants enrolling afé® amendment will be required to implement
the Plan as amended at the time of enrollment.

8.13 Termination of Participant Cl or CP

A Participant may terminate implementation of itduntary management actions under a
Cl or CP in accordance with the specific terms prutess of those agreements. The Participant
is required to surrender the benefits it receiveden the Permit at termination, thus relinquishing
his or her take authority (if the species has bexdisied) and the assurances granted by the
permit going forward. Termination does not negatediminish the benefits or assurances
provided to Participant under the CI or CP for QedeActivities prior to the date of termination.

8.14 Permit Suspension or Revocation

The FWS may suspend or revoke the Permit and QIsCas for cause in accordance
with the laws and regulations in force at the tohasuch suspension or revocation, including the
provisions for revocation of permits under 50 CFR3828.

8.15 Dispute Resolution
The FWS, the Permit Holder, and Participants agoeeork together in good faith to
resolve any disputes, using dispute resolutiongmores agreed upon by all parties.

8.16 No Third-Party Beneficiaries

This Plan does not create any new right or inteareahy member of the public as a third-
party beneficiary, nor shall it authorize anyoné agoarty to this Plan to maintain a suit for
personal injuries or damages pursuant to the pomssof this Plan. The duties, obligations, and
responsibilities of the parties to this Plan widspect to third parties shall remain as imposed

under existing law.

8.17 Applicable Law

The terms of this Plan shall be governed by andtroed in accordance with applicable

Federal and Texas law. Nothing in this Plan ignded to limit the authority of the FWS to
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fulfill its responsibilities under Federal laws.ll Activities undertaken pursuant to this Plantsr i
associated permit must comply with all applicableal, state, and Federal laws and regulations.

8.18 Cooperating Agencies and Parties

The stakeholder process has involved many agenas#tutions, and individuals that
have been interested in participating in this ¢ffavlany of these stakeholders have expertise in
these species, or in applying conservation pragtiaed will continue to be involved.§, in the

committee process) in the implementation of thePla

8.19 Reservation of Rights

The existence of the Plan, its contents and/orstatements or representations made in
connection with the preparation of the Plan shatlprejudice any claim that the State of Texas
or the Permit Holder may have that the DSL doesquatlify as a threatened or endangered
species as those terms are defined under the E&Arahat the DSL should not be determined
to be a threatened or endangered species pursudattion 4 of the ESA, 16 U.S.C. § 1533, and

all rights and defenses related to any such claim$ereby expressly reserved.

Nothing in the Plan shall be construed to place alljgations or restrictions on any
lands owned by the State of Texas in the Plan Ardzermit Area, unless a state agency charged
by state law with management of such state-ownedislaoluntarily elects to become a
Participant in the Plan with respect to state-owtaedls it manages. The Texas Comptroller of
Public Accounts lacks legal authority under state to determine whether the State of Texas, in
its capacity as an owner of lands in the Plan AneRermit Area, will become a Participant in
the Plan or will agree to any other obligationsestrictions on use of state-owned land.

9.0 LEVEL OF EFFECT ANTICIPATED
9.1 Level of Incidental Take

Should the DSL be listed, if ever, incidental tadauild occur as a result of Covered
Activities that involve the agricultural use of tland, oil and gas activity, and other construction

and uses. The implementation of the Plan is irgdnid avoid and minimize the sources of
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incidental take from these activities and redueeptbtential threats to the species. However, one
purpose of an HCP is to allow for the continued amdnterrupted economic activity as
described in Section 1 and Section 14 while batapdederal requirements associated with
incidental take that might occur as a result ofang development. The Permit would authorize
incidental take of DSL on up to 21,257 acres of D'&dbitat to meet the need for development
in the Permit Area. This estimate of incidentdtetaepresents a worst-case maximum that
considers potentially suitable shinnery oak dunenmlexes and buffers surrounding such
complexes on the same basis as if that area wemeesit oak dune complexes occupied by DSL,
as more particularly described herein and in Secti® below. The incidental take estimate also
considers a scenario based on the highest leveéwdlopment and impact. For example, the
supporting infrastructure is accounted for in thket estimate although it will likely be located

outside of habitat or in existing development wtors.

Incidental take could occur as a result of grazmndorush management practices that
modify DSL Habitat to an extent that impairs ormehates successful reproductive and
recruitment activities by DSLs(g, removal or significant reduction of shinnery aak dunes

or dune complexes destabilizes DSL Habitat), @rssurce of DSL mortality.

Incidental take could also occur as a result ofoomg oil and gas development in the
Permit Area as discussed in Section 7.1.1.1. Manthese impacts are expected to be non-
permanent and sporadic in nature. For instandjtaas associated with seismic operations will

be short-term and will not permanently disturb D¥$bitat.

Incidental take of the DSL under the Plan will beasured in terms of the direct and
indirect impacts to acres of DSL Habitat resultingm the activities described in Section 6.1.
Since reliable estimates of the total populatio®8Ls in West Texas are not available, impacts

to habitat will be used as a proxy for impactsnaividual DSLs.

Using habitat as a proxy for take of individual Sk consistent with the FWS approach
with respect to habitat specialists, and has be#ired in myriad incidental take permits and
ESA Section 7 consultations with respect to otlpeces. This approach also appears consistent

with the limited case law addressing the issueatfitat as a proxy. For example, Anizona
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Cattle Growers’ Association v. FW$e Ninth Circuit Court of Appeals held that thee of

ecological conditions, such as impacting acresotémtial habitat, may be used as a surrogate for

defining the amount or extent of incidental takd®w as these conditions are linked to the take
of the covered speciesSee273 F.3d 1229, 1249-50 (9th Cir. 2004ge also Oregon Natural
Resources Council v. Allea76 F.3d 1031, 1037 (9th Cir. 2007).

According to a 2011 map developed by Texas A&M @itils 2011, Figure 1-2), there

are approximately 197,606 acres of DSL Habitateras, 3% of which overlaps with oil and gas

development, 0.05% with cultivated crops, 0.33%hwiuman development, and 14% with

grassland. The following process was used to astirthe total incidental take of DSL Habitat

that may occur as part of this Plan:

The 217,367 acres used as base acreage for calnslatf take was determined
by estimating DSL Habitat from surveys conducted Bbgxas A&M
(Hibbitts 2011) and other historical data and w&@#d in Figure 1-2
(197,606 acres) with 10% added to account for Ibsiffe

The total county acreage was derived by retriettegtotal square miles within a
county from The Texas Handbook Online and multipdyit by 640 acres to
arrive at the total number of acres per county.

The base acreage was represented as a percentaghafounty’s total acreage.

To determine the estimated acreage currently inbyseil and gas development,
the number of oil and gas producing wells were dddgether for all counties in
the Permit Area. Since some of the well counemesentative of more than one
completion zone or formationg. multiple completions, the total number of wells
was multiplied by 75%. The number of 1,435 exgptproducing wells in DSL
Habitat was estimated using Railroad Commissioa datl industry expertise.

To determine the total number of potential acreage might be developed by oll
and gas operations, including oil and gas prodogcttbe maximum available
acreage was calculated based on 40-acre spacimg uilihe typical size of
spacing in the Permian Basin is 40 acres, or 1 p&il40 acres. The acreage
within habitat was divided by 40 acres to estimat@maximum number of wells
that could populate the habitat acreage. Theraoisexpectation that every
40-Acre unit will be developed but the decision waserr on the side of a
maximum estimate. The total number of potentidlsieased on 40-acre spacing
units is 5,434.
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* The oil and gas well count to utilize in the deteration of take was calculated
by subtracting the existing wells (1,435) from thraximum potential wells
(5,434) associated with full development on 40-a&pacing. This resulted in an
estimated number of 3,999 wells that could be dpexl in DSL Habitat. This
potential well estimate was multiplied by 4.5 acpes well to provide potential
disturbance based on a maximum development scenafibe 4.5 acre per Well
Site estimate is a worst-case estimate of the emtad take per Well Site
(Estimates in the proposed listing were 2-3 acresize). The estimate for
potential DSL Habitat acres to be disturbed by anld gas development is
therefore 17,996 acres.

» The estimated take by oil and gas development sedaon a well count,
representative of maximum future development paEnmultiplied by an
average of 4.5 acres per well. That average méluide location, roads, flowlines
and associated infrastructure and addresses tipmdretation of habitat that may
occur as a result of each Well Site. This appraaclgnizes that infrastructure
may co-exist with other land uses such as accesdsrbut does not necessarily
account for that in the estimation of take.

» Other activities were estimated based on assungptbminimal impact but with
maximum estimates of total acres of DSL Habitaeet#d. It is estimated that
approximately 1,087 acres of DSL Habitat will bé&eia by agricultural and
ranching activities and 2,174 acres by other detii

Using these calculations, and considering the amoluacres anticipated to be disturbed
by other activities, the estimated worst-case amimum number of acres of DSL Habitat
taken over the life of the permit is 21,257 acra#is is approximately 9.78% for all activities,
including oil and gas development, cultivated crogsassland/grazing, recreation and other
development, wind/solar, etc. No federally fundactivities such as interstate highway

construction were considered in this take acreage.

10.0 CHANGED/UNFORESEEN CIRCUMSTANCES

An important incentive to encourage participatianthe Plan is the assurance provided
by the FWS regulation known as the “No Surprisadé (63 FR 8859, codified at 50 CFR
88 17.22, 17.32). Under the No Surprises Rule RS assures incidental take permittees that,
as long as an approved HCP is being properly imgfeed, no additional land use restrictions or

financial compensation will be required of the pitee with respect to the covered species,
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even if unforeseen circumstances arise after thenipas issued indicating that additional

mitigation is needed. The No Surprises Rule remzegnthat the permittee and the FWS can
reasonably anticipate and plan for some changesirsumstances affecting a species or
geographic area covered by a HGRg( a natural catastrophic event in areas prone ¢t su
events). To the extent that changed circumstaase$rovided for in the HCP, the permittee
must implement the appropriate measures in respgond® changed circumstances if and when
they occur.This section describes the changedrostances anticipated by and provided for in
the Plan and explains the FWS’s assurances todimifPHolder with respect to any unforeseen

circumstances.

10.1 Changed Circumstances

As defined in the No Surprises rule, changed cistances are “circumstances affecting
a species or geographic area covered by a conggryaan that can reasonably be anticipated
by plan developers and the Service and that caoldomed for...” 63 FR 8859.

An HCP must identify provisions to help compendateany negative impacts to covered
species from changed circumstances to qualify forSurprises assurances. If circumstances
change, the permittee must implement any provisiocisded in the HCP and/or incidental take
permit that address such circumstances. The Pétahiter and the FWS recognize that many
changes in human conditions and attitudes, devedoprpressures, environmental conditions,
and scientific understanding of ecological systeampng other things, could and will occur
over the 30-year Plan planning horizon and duratibthe incidental take permit. To address
this situation, the Plan contains a procedure bichivthe FWS and the Permit Holder will deal
with reasonably anticipated changes in circumstaatiecting the DSL.

If additional Conservation Activities are deemedcessary to respond to changed
circumstances and such measures are not provideal floee Plan, the FWS will not require any
Conservation Activities in addition to those praeddfor in the Plan without the consent of the
Permit Holder, provided that the Plan is being propimplemented.

Changed circumstances that can reasonably begatgd by Permit Holder and the FWS

and that can be planned for are:
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The levels of funding currently anticipated to ad&igly cover costs become
inadequate to meet future needs (Section 10.1.1);

Protected habitat for covered species within thenPk temporarily lost or
substantially degraded due to catastrophic evenexwweme natural conditions
(Section 10.1.2);

The DSL becomes delisted and no longer has theegiroh of the ESA
(Section 10.1.3); and

The Permit becomes detrimental to the survival ecovery of the DSL
(Section 10.1.4).

The following sections describe how the Permit teoldill address each of the changed

circumstances listed above, if they occur durirglife of the Permit.

10.1.1 Funding Becomes Inadequate

The funding plan described in Section 11 is adenfat meeting the Permit Holder’s

obligations to fully implement the Plan and complgh the terms and conditions of the Permit.

Moreover, the funding assurances outlined undeti®@edl include periodic audits to ensure

that funding will be adequate throughout the doratdf the Plan. However, in the event that

circumstances change with respect to anticipatstscavailable revenue or changes in inflation,

the Permit Holder will implement one or more of fo#owing procedures as needed to ensure

that Conservation Measures can be implemented:

Increase Participation Fees or Participation Assesss;

Change the values of Mitigation Credits and Recpvawards to account for
changes in inflation and other costsg increase the percentage of Recovery
Awards held back in reserve for increased land mamant costs);

Reduce or suspend funding for non-essential aspétie Plan, such as outreach
and education programs, and use funds for the mmgdation of essential
activities; or

As the last resort, negotiate alternative managénmaonitoring, or reporting
requirements with the FWS to reduce the cost ai Rigplementation.

The Permit Holder will notify FWS if changes in filing levels occur that substantially

affect the implementation of the Plan and will aioate with the FWS to implement one or
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more of the procedures described above to ensarBldn will be implemented as intended. If
this is not rectified, the Permit and all authotiaa therein will be surrendered.

10.1.2 Habitat Is Lost Due To Catastrophic Events

Catastrophic events such as wild fires, tornadpespnged periods of severe drought,
and similar events could temporarily remove or ddgrDSL Habitat. Many of these events are

a normal part of the West Texas ecosystem and magdsonably foreseen.

In response to catastrophic events, the Permit édoldll act to minimize damage to
Suitable Habitat and DSL Habitat, to the extencficable. The Permit Holder will notify the
FWS of loss or damage to DSL Habitat within thenfleArea within 30 days if more than 20%
of DSL Habitat is affected.

The Permit Holder will update the Plan for an aaffacted by a catastrophic event within
one year if the event affects more than 20% of Di$hbitat. The updates will focus
management activities on regenerating DSL Habitadni amount equal to or in excess of the
amount of habitat that was lost or substantiallyrdded by the catastrophic event.

There is currently insufficient knowledge upon whto base a projection of the potential
for the DSL Habitat to be affected by extreme raltwwonditions. Nor is there sufficient
knowledge at present upon which to design altereair additional Conservation Activities that
would compensate for any adverse effects of extneateral conditions. If such changes cause
DSL Habitat to substantially increase or decre®semit Holder will consult with the FWS to
determine whether any changes in conservationipegcare appropriate to respond to the effects

of such natural conditions.

To the extent that knowledge about the effectsxtreene natural conditions on the DSL
and DSL Habitat is gained over the life of the Pleom information collected as part of the
Conservation Program or through research actiyittesmit Holder will take such knowledge

into account when revising and/or evaluating thegeovation Program.
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10.1.3 DSL Becomes Delisted

If the DSL is listed and then later becomes dalistae to recovery, the Permit Holder
may discuss with the FWS any potential changesn@analments to the Plan or Permit conditions

that may be appropriate under this changed circamsst

10.1.4 Permit Becomes Detrimental to Survival or Recoverpf the DSL

Should the Permit become detrimental to the suhavaecovery of the DSL due to a
variety of factors across its range, Permit Holdalt consult with FWS on an expedited
schedule to determine how the Plan can be amendedanged to make it more effective. If
outcomes make the ongoing use of the Permit detiteh& the survival or recovery of the DSL,
and an amendment or change cannot be agreed ootlbybrmit Holder and FWS, the Permit

Holder may terminate the Plan and associated pgrmit

10.2 Unforeseen Circumstances

“Unforeseen circumstances” are changes in circumst affecting a species or
geographic area covered by the Plan that couldeasonably have been anticipated by the Plan
developers and the FWS at the time of the Plargetmgtion and development, and that result in
a substantial and adverse change in the statusyot@ered species. The FWS will have the
burden of demonstrating that unforeseen circumstaegist and must base the determination on
the best scientific and commercial data availabldie FWS shall notify the Permit Holder in

writing of any unforeseen circumstances the FW&es$ to exist.

No Surprises assurances apply to the species thdtadequately covered” under the
Plan. Species are considered to be “adequatelredVif the Plan satisfied the permit issuance
criteria contained in ESA Section 10(a)(2)(B) widspect to that species. The species currently
considered adequately covered under the Plan,farsdenefited by the No Surprises policy, is
the DSL.

The No Surprises rule states that FWS may requaidéianal conservation commitments
of an incidental take permittee as a result of tedeen circumstances “only if such measures are

limited to modifications within conserved habitateas, if any, or to the Plan’s operating
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conservation program for the affected species, amintain the original terms of the

conservation plan to the maximum extent possible.”

In the event of an unforeseen circumstance, the WSl provide at least 30 days
written notice of a proposed finding of unforeseegnumstances to Permit Holder and will work
with the Permit Holder to develop an appropriatgpomse to the new conditions. The Permit
Holder shall have the opportunity to submit infotioa to rebut the proposed finding, if it deems

necessary.

FWS will not require the commitment of additionahnd, water, or financial
compensation or additional restrictions on the akéand, water, or other natural resources
beyond the level otherwise agreed upon for the B&lered by the Plan without the consent of
the Permit HolderSee50 CFR § 17.22(b)(5)(iii).

11.0 FUNDING ASSURANCES

This section describes the funding that will beilabde to implement the Plan. The
funding described herein demonstrates that theitk bei adequate financial resources and
funding to accomplish the objectives of the Plad smmonitor, minimize and mitigate impacts

to the DSL that are authorized under the enhanceafieurvival and incidental take permits.

Methods for assembling and equitably distributimg tosts associated with the Plan have
been the subject of extensive discussion and ceratidn by the stakeholders and officials from
State and Federal agencies. The Plan was develgypegresentatives of the referenced entities
on the title page of the Plan and through the adyisommittee structure of Science, Policy and
Steering Committees. These committees—composegpoésentatives of agriculture, ranching,
oil and gas interest holders and private propentgars, and public agencies—helped to develop
and recommend strategies for assembling and funtied’lan. The Plan, which incorporates
the input from this diverse group, offers a balahapproach to conserving species and habitats
while equitably distributing the costs and the appaties to perform the Mitigation Activities
and Recovery Activities that will result in the aten of Mitigation Credits and Recovery

Awards.
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Without the Plan, the responsibility for mitigatimgppacts on endangered species and
their habitats would rest only with those entitigsose activities could result in take of the DSL
and its habitat, and the responsibility for conagon actions designed to aid recovery of
endangered species would rest primarily with gowvesmnt agencies representing the public at
large. The Plan will address both the goals ofgaiion and recovery. Consequently, the Plan
distributes the responsibility for conservation mavidely than would a mitigation plan under
the assumption that the benefits of a successau Rill be shared by a broader group. As a
variety of groups will directly benefit from the &l and will share in the responsibility for
implementing the Plan, this shared responsibitigiudes the costs and opportunities associated
with the implementation of the Plan.

11.1 Program Activities under the Plan Requiring Funding

The Comptroller is authorized under S.B. 1 to adhe Habitat Protection Fund to hold
all fees and contributions made in support of thenP SeeAct of June 29, 2011, 82nd Leg.,
1st C.S., S.B. 1, 867.01 (to be codified &xTGov'T CoDE 8403.452 (a)(4)). The Habitat
Protection Fund is “held outside the treasury” mhimder state law means that it is not subject
to the biennial appropriation process of the Tebeggslature. Monies held in a fund outside the
state treasury are not subject to “being swepthatend of the last fiscal year of the biennium.
As such, fees and contributions deposited to thisitetaProtection Fund may only be used for
the purposes identified in the statute creating-hbitat Protection Fund. Pursuant to the statute,
the Habitat Protection Fund can be used to suppertievelopment or coordination of this Plan
and to pay the costs of monitoring and administetite implementation of the Plan. The Permit
Holder also has the authority to provide for theasition of fees in connection with the Plan.
These fees may be used to implement, monitor, gpat the implementation of the Plan. The
Permit Holder may solicit and accept appropriatidess, gifts, or grants from any public or
private source, including the federal governmehg State of Texas, a public agency or a
political subdivision of the state, for depositttee credit of the Habitat Protection Fund. The
Permit Holder will create three accounts (the Adsimation Account, Mitigation Account, and
Recovery Account) to administer the following thrgges of program activities requiring

funding under the Plan:
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* Program Administration (Section 11.1.1);
* Mitigation (Section 11.1.2); and
* Recovery (Section 11.1.3).

11.1.1 Program Administration

Program administration funding refers to the moryetand in-kind contributions of the
Permit Holder and Participants to set up the Ptmmduct public outreach and involvement,
oversee the enrollment of Participants into thenPtammpliance and effectiveness monitoring,
periodic audit of the Plan, facilitate the genenatiregistration and transfer of Mitigation Credits
and Recovery Awards, research activities, conduemedial measures for changed
circumstances, and implement the adaptive manadgepmenisions under the Plan. Program
administration costs involve the support of empésyefacilities, equipment, and vehicles to
support the staff of the Permit Holder or the reatte expenses of the Qualified Third Party
Contractors that it may retain to implement thenPI&rogram administration costs also include
associated costs such as travel, insurance, leghafi@ancial assistance, meeting stipends, and
contingency budgets. Program administration cassestimated to be $3,000,000 for the first
four years of the Plan, and thereafter $250,00Qualhy adjusted upward at an inflation rate
of 3%. It is anticipated that Participation Feesl @articipation Assessments will generate
$710,100 annually to cover the costs of Program iAthtnation as detailed in Appendix D.
Funding shall be deposited into an Administratiactdunt in the Habitat Protection Fund. The
Permit Holder may allocate surplus funds in the Adstration Account to the Recovery
Account or, after listing, to the Mitigation Accaynin order to provide funding for the

generation of Recovery Awards or Mitigation Credits

The Parties acknowledge receipt of an in-kind ¢bation from the Texas Oil and Gas
Association in the form of DSL presence and habsiatveys conducted by Texas A&M
University and research on the effectiveness op@sed Mitigation Activities and Recovery
Activities. In addition, the Parties acknowledgattDSL presence and habitat surveys, as well
as research on the effectiveness of proposed Mdig#ctivities and Recovery Activities, may
be conducted by other qualified biologists hiredvayious stakeholders. To the extent that any
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Participant desires to share such survey resultssgarch findings with the Permit Holder or the
FWS, that work will be valued similarly as othernkander this Plan.

11.1.2 Mitigation

Mitigation funding includes the monetary and inkicontributions that will be necessary
to implement the mitigation contemplated under Ban for incidental take resulting from
Covered Activities. The Mitigation Account will based to manage Mitigation Credits,
including directed research that may be conduateal the effectiveness of the contemplated
Mitigation Activities. Funds generated for Mitigat shall be deposited into a Mitigation
Account in the Habitat Protection Fund. Becaugdemaligation must occur prior to a take
occurring, initial Mitigation Credits may be avdila from surplus Participation Fees or in-kind

contributions from entities.

11.1.3 Recovery

Recovery funding includes the monetary and in-laodtributions that will be necessary
to implement Recovery Activities contemplated untdter Plan. The Recovery Account will be
used to manage Recovery Awards, including directsgarch that may be conducted into the
effectiveness of the proposed Recovery Activiti€®ecovery funding shall be deposited into a
Recovery Account in the Habitat Protection Funds with mitigation funds, initial Recovery

Awards may be available from surplus Participaf@es or in-kind contributions from entities.

11.2 Plan Funding Sources

Plan funding will come from a number of differewusces, including the ones described

below.

11.2.1 Participation Fees

The Permit Holder will assess an annual Particypatree for processing voluntary
applications for Cls under the CCAA and CPs isswét the HCP. The amount of this fee is
estimated to be between $10 and $1,000 per uniggaar depending on the nature and extent of
the Participant’s existing and proposed activitieshe Permit Area, in accordance with the
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initial Fee Schedule in Appendix D. The initiale&=8chedule includes a Participation Fee for
Cls or CPs by oil and gas-sector Participants ih&200 per well (active or inactive) in the

Permit Area adjusted (as necessary) on January dacti year, and similar unit-based fees
ranging from $10 — $1,000 per unit per year foreotRarticipants. The total estimate for funding
from Participation Fees from all sectors for thestfiyear is $710,100 and $2,840,400 over the
first four years. Participation Fees shall be d#ed into the Administration Account.

Participation Fees will be adjusted as necessanyadsof the periodic audits contemplated as

part of the Adaptive Management provisions undetiSe 8.4.

11.2.2 Private, Local, State or Federal Funding and In-Kird Contributions

Other private individuals or companies, as wellagsl, State and Federal governmental
units may provide additional monetary or in-kind ntrdoutions to assist in program
administration and implementation. The currenineste of private, local, state and federal
funding and in-kind contributions is $135,750 foeftfirst year and $543,000 for the first four
years. Any monetary contributions shall be depdsiinto the Administration Account,

Mitigation Account, or Recovery Account, as apprafa.

11.2.3 Mitigation Account for Covered Activities

Participants, who enroll voluntarily in the Plamall provide funds to the Mitigation
Account for the performance of Mitigation Activiierequired under the Plan in an amount
sufficient to create Mitigation Credits for theincidental take. The amount payable by
Participants shall be determined by the Qualifigdrd Party Contractors in accordance with
Section 12 below. The Qualified Third Party Coatoas may also generate and sell Mitigation
Credits for research and other Mitigation Actistieonducted by the Qualified Third Party
Contractors. Funds for Mitigation Credits shalldeposited in the Mitigation Account, but fees

can be used for Program Administration as approgria

11.2.4 Recovery Account for Recovery Activities

Participants, who enroll voluntarily in the Planaynprovide funds to the Recovery

Account for the performance of Recovery Activitresjuired under the Plan for the creation of
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Recovery Awards. The amount payable by thesediaatits shall be determined in accordance
with Section 12 below. The Qualified Third Partpr@@ractors may also generate and sell
Recovery Awards for Recovery Activities conductgdtbe Qualified Third Party Contractors.

The use of Recovery Awards by the Qualified Thiedti? Contractors and Participants is subject
to the Recovery Award Use Limitations set forthSaction 8.8. Funds generated by sale of
Recovery Awards shall be deposited in the Recodenount, but fees held back in reserve can

be used for Program Administration.

11.3 Adjustment of Fees and Potential Imposition of Paitipation Assessment

The dynamic nature of the costs associated with itmglementation of the Plan,
including program administration, mitigation, anelcovery, requires a flexible approach to
funding through time. Many existing conservatiolang have not incorporated sufficient
flexibility into their funding mechanisms and, asesult, have found that funding lags behind
increasing costs, compromising plan implementatidhis is due in part to the impossibility of

perfectly predicting future cost changes.

To ensure that the fees are adequately covering dlsts, a thorough fee audit will be
completed by the Permit Holder on a periodic b#sisughout the life of the Permit consistent
with Adaptive Management reviews conducted undeti@e8.3. A schedule will be developed
to balance the need for appropriate assessmertsthngt need to accumulate enough data on
which to base a meaningful audit and contain adstretive costs. The Permit Holder may
perform the audit itself or hire an outside, indagent financial auditor to conduct this analysis
and these audits will be considered part of theewm¥ administration costs. Following
completion of the fee audits, fees may be reasgradjusted to reflect the Plan’s cost estimates
at that time. Adjustments could only be used tethmsts necessary to administer the Plan.
Additionally, to the extent that the funding sowadescribed in Sections 11.2.1 to 11.2.4 are
insufficient to fund Program Administration, the rid¢ Holder may assess a periodic
Participation Assessment on Participants, who emoblintarily, following the completion of the
audit. The amount of the Participation Assessmay range from $10 to $1,000 per applicable
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unit, depending on the nature and extent of théid@ant’'s existing and proposed activities in
the Permit Area, and shall be deposited into thenisgstration Account.

11.4 Summary of Funding

The following funding Table 11-1 estimates the sa@std revenues for the first four years
of the program. The Permit Holder will review theed for an assessment and reasonable
adjustment of fees as part of the Adaptive Managemexiews outlined under Section 8.3 once
a year for the first five years and will adjust fln@ding as necessary to assure adequate funding

for program administration. Other sources of fugdimay also change.

Table 11-1. Anticipated Estimated Funding Sourcesu®nmary Table

Year 1 Years1-4
Projected Costs
Program Administration $662,000 $3,000,600
Projected Revenues by Source
Participation Fees & Participation Assessments £570103) $2,840,400
Orphan Well Clean Up $85,750 $343,000
Foundations and Other Donors $50,000 $200,000
Total Revenue $822,350 $3,289,400

1 Assumes higher initial cost of start-up for pang administration.
2 Estimated fees based on Participants that mas ieed for incidental take coverageeAppendix D.
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12.0 CONSERVATION RECOVERY AWARD SYSTEM

The Plan uses the Conservation Recovery Award Sy§3RA System) through which
Mitigation Credits and Recovery Awards will be udedoffset the incidental take authorized
under this Plan and to promote the recovery ofDist. Under the proposed CRA System,
Mitigation Activities and Recovery Activities foh¢ DSL conducted on private land will be
credited and banked as Mitigation Credits or Reppve&wards for use by Participants.
Participants requiring mitigation will pay into aitMation Fund to be used to implement
Mitigation Activities. A Recovery Fund will alsoebcreated to fund Recovery Activities. The

following outlines how the CRA System was developad how it will operate.

12.1 CRA System Rationale

Many HCPs mitigate for loss of habitat through pineservation or permanent protection
of similar habitat, sometimes in combination witlther non-permanent measures. This
preservation component is implemented through iie@le acquisition of habitat or the use of

perpetual conservation easements.

Conservation of DSL Habitat presents unique cirdamses and challenges to the FWS
and other stakeholders. The known range of the B3mited to a small portion of the Permian
Basin, which accounts for over 20% of national dsticeenergy production. Ownership and
occupancy of these lands is not limited to a siregitty, but rather expressed through a complex
and severed relationship of surface estate, mirestdte and surface and mineral leasehold
interests. Any effort to create a permanent seleasf meaningful acreage for the DSL will
require the written agreement from all interesdeos, which may be an insurmountable task due
to the inability to identify and obtain agreemehtat owners of the surface and mineral estates.
In fact, the FWS’s own guidance (HCP Handbook, &).Bor issuance of Individual Take

Permits as part of an HCP states:

The Services have received such other assurancemagsbe
required that the HCP will be implemented. Theliappt must
ensure that the HCP will be carried out as spetifieSince
compliance with the HCP is a condition of the pérmiThe
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authority of the permit is a primary instrument &rsuring that the
HCP will be implemented. When developed, Implenmgnt
Agreements also provide assurances that the HGmevproperly
implemented. Where a local government agencydsaghplicant,
the Agreement should detail the manner in whiclall@agencies
will exercise their existing authorities to efféahd or water use as
set forth in the HCP. Under an HCP, governmentiestcontinue
to exercise their duly constituted planning, zoniagd permitting
powers. However, actions that modify the agreemapbn which
the permit is basede(g, rezoning an area contrary to land uses
specified in the HCP) could invalidate the permin addition,
failure to abide by the terms of the HCP and Immsating
Agreement (if required) is likely to result in sesgion or
revocation of the permit.

Some HCPs may involve interests other than theicgyl or
permittee. In these cases, the applicant must hspeific
authority over the other parties affected by thePHd be willing
to exercise that authority, or must secure commitsh&om them
that the terms of the HCP will be upheld. In tlatdr case,
agreements between the FWS or NMFS and the otloeipgy or
legally binding contracts between the applicant asdch
individuals or interests, may be necessary to bihg@arties to the
terms of the HCP.

The challenges of identifying and acquiring writeegreement from all of these interests,
particularly the surface and mineral interests Whicthis area are typically severed and held by
different people and entities, make the establistinoé a permanent preserve in most cases
impracticable, if not impossible. This is for sealereasons. First, the task of determining who
owns the interests and contact information for éh@®perty owners is a significant undertaking
in and of itself. Even if the Permit Holder couttentify fully unified owners of DSL Habitat
land that are “willing sellers,” even by includingonservation easements with private
landowners, being able to secure sufficient prgparterests at an affordable price is highly
improbable once the substantial mineral interestthe area are accounted for. Further, the
potential for property owners and other interesldéis to delay or disrupt an acquisition
program through reluctance or refusal to sell tiegj@r key properties creates even more issues.
Because it is unknown whether any non-Federal ptppéth DSL Habitat is currently available
for permanent preserve, let alone whether it isib#a to identify sufficient preserve land needed
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to mitigate expected take, it was determined thaigaificant preservation of DSL Habitat

through a permanent preserve would be unlikelyweler, in the event that property owners are
identified that do have unified interests and DSabkiat available for perpetual preservation,
they will have the ability to enroll property to rgggate Mitigation Credits and this type of

mitigation will be valued appropriatel\5eeSection 8.7.

As discussed under Section 8.8, FWS allows fortewtdil recovery efforts to be taken
into consideration as programs for the conservatiospecies listed under the ESA. With the
non-permanent impacts from many Covered Activitiaken into account, along with the
impracticability of obtaining sufficient dedicat&5L preserve lands in the Permit Area to offset
incidental take, the Plan’s CRA System is basetivancore ideas:

(1) Tiered mitigation in a broad spectrum of DSLbiat; and

(2) Use of voluntary recovery efforts and progranw typically part of
CCAAs and HCPs.

The Plan recognizes that approaches to both mdaigaind recovery will need to be
flexible, taking into account the actual impactth® species and its habitat. Because of the
difficulty in estimating impacts to individuals tfe species, impacts to DSL Habitat are used as
a surrogate for impacts to the speci8geSection 9.1. In the Plan, both mitigation anduecy
consider the potential impact of Covered Activitiesthe species through its habitat and a

surrounding buffer.

12.2 Buffers

Buffers associated with the protection of DSL Habwere recommended by the Science
Committee to:
» Protect habitat against external influences, bathnal and human-induced,;
» Allow for shifting of habitat over timee(g, dune migration);
* Maintain connectivity between nearby patches oithgb
» Offer habitat for species the DSL preys on; and

* Minimize nearby habitat for competitors.§, side blotched lizard).
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However, the Science Committee determined thaifgignt scientific uncertainty exists for how
much buffer is needed to achieve these goals ®DBL. Therefore, it is difficult to determine

appropriate buffer widths around DSL Habitat.

Because of the scientific uncertainty and lack edearch specifically related to what
buffer distances would benefit the DSL, the stak#drs determined that a tiered buffer coupled
with tiered mitigation would maximize mitigation ia practical and flexible approach. The
tiered buffer approach uses different Buffer Mdigps for determining the value of Mitigation
Credits and Recovery Awards. This approach wassaaoafter extensive discussion by

stakeholders and recommendations from the Sted?wigy, and Science Committees.

For mitigation, the buffer tiers are as follows:

(1) The shinnery oak dune complex;
(2) 0-30 meters;

(3) 31-50 meters;

(4) 51-100 meters; and

(5) 101-200 meters.

For recovery, the buffer tiers extend out furthefalows:

(1) The shinnery oak dune complex;
(2) 0-30 meters;

(3) 31-50 meters;

(4) 51-100 meters;

(5) 101-200 meters;

(6) 201 to 300 meters; and

(7) 301 to 600 meters.

Buffer Multipliers based on these tiers are afel:

* Shinnery oak dune complex =1
e 0-30m=1.0

e 31-50m=0.75

e 51-100m =0.5
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* 101-200 m =0.25
e 201to300m=0.2
* 301to 600 m=0.15

* Beyond 600 m = 0.1 (on a case by case basis).

The tiered buffer and Buffer Multiplier require mgition for incidental take up to
200 meters from the edge of all possible DSL Habitalhis is consistent with Science
Committee recommendations to incorporate a tiepguicach to mitigation with varying buffers
and an outermost buffer distance of 200 metersnitigation. Similarly, the Buffer Multipliers
for recovery focus recovery efforts on areas mesteficial to the species. But for Recovery
Activities, the Policy Committee recognized thatréh may be some benefit to doing recovery
and restoration activities as much as 600 meters the edge of DSL Habitat. Any credit given
past the 600 meter buffer will be associated wisipersal corridors identified by the biologist as
part of the habitat assessment on a case-by-case bEhe same buffers and Buffer Multipliers
apply regardless of the type and quality of DSL itédb Applicable mitigation and recovery
ratioswithin DSL Habitat are outlined under the following SentiL2.3.

12.3 Tiered Mitigation

Unlike some conservation agreements, where all angds are valued the same and
habitat is narrowed down to only the precise habithere a species is found, the tiered
mitigation in this Plan includes a range of habitdiere mitigation for Covered Activities is
required but adjusts mitigation values based onhdédatat most likely to be occupied by DSL.
Mitigation is an offset for a direct impact to D$labitat and varies based on the value of the
DSL Habitat impacted.

The DSL Likelihood of Occurrence Map (Figure 1-aehed) provides a foundation for
mitigation values. Figure 1-2 was created by Doby Hibbitts of Texas A&M in May of 2011
and was used as the baseline of DSL Habitat. T was created using aerial photography to
identify the shinnery dunes habitat. All histoficauseum records, all survey records from
Laurencioet al. (2007), and recent survey information by Texas A&Ms overlaid onto the

map. Habitat descriptions were also availableafbof the surveys from Laurencet al. (2007)
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and from the Summer 2011 Texas A&M effort. Aredsttare Dark Green (Very High
Likelihood of Occurrence) had positive results fronultiple surveys or were areas that are
known to have recently contained DSL (based on omaseecords within the last 20 years).
Survey sites in the Dark Green areas also haddtatescriptions that were generally “Shinnery
dunes with large open blowouts.” Dune “complexésXpanses of the same geologic dune
formation) could also be identified from aerial pbgraphy and, unless survey data was
available to indicate otherwise, entire dune “caampk” were considered the same likelihood of
occurrence. Areas that are Light Green (High lila@d of Occurrence) had some historical
records or had few positive surveys. Survey sabitht descriptions in these areas were
generally similar to those of Dark Green areas thet areas of good habitat were generally
smaller. Orange areas (Low Likelihood of Occurenwere areas where no records of DSL
were known; however, these areas are in all caseentact with areas of Dark Green or Light
Green. Survey site habitat descriptions variedhffghinnery dunes with blowouts” to “some
shinnery dunes with sparse blowouts and lots ofgoiéss in flats and blowouts.” Areas that are
Red (Very Low Likelihood of Occurrence) were aredsere no DSL have been found in surveys
and the habitat patches were usually separated dérewass that were considered Dark Green or
Light Green by patches of unsuitable habitat. €1Red areas that are connected to a Green area
are obviously a different dune “complex” and thditet within those areas was considered to
not be ideal for DSL€.g, the sites contained shinnery dunes but there gidrer few blowouts

or the blowouts were grown in with grasses or misjjuOtherwise the habitat within Red areas
was similar to that observed in Orange areas. mihm factors used when making decisions
about likelihood of occurrence were survey resaitd specimen records. Habitat characteristics
were used in areas where few surveys were conduatedin areas where different dune
complexes came into contact. All areas (Dark GtedRed) of likelihood of occurrence can and
do have what appears to be areas of good quality B&bitat but other factors such as
connectivity and survey results exclude those arfam having higher likelihoods of

occurrence.
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Based on this methodology, DSL Habitat in Figur2 & classified by Texas A&M in
four approximated gradients of likelihood of DSLcapancy, with the highest being Very High
Likelihood of Occurrence (Dark Green), followed blygh Likelihood of Occurrence (Light
Green), Low Likelihood of Occurrence (Orange) aretywlLow Likelihood of Occurrence (Red).
Take that occurs in the Dark Green habitat in FegLH2 is likely to have a greater impact to the
DSL and should be mitigated at a higher rate. Thké occurs in the Red habitat in Figure 1-2
is likely to have a lesser immediate impact togpecies and should be mitigated at a lower rate.
By requiring mitigation in all quality habitat asearegardless of the current status of DSL

occupancy in the habitat, the Plan maximizes ntibgaand conservation of the DSL.

Mitigation is more restricted than recovery in wdércan be applied. In recognition of
the FWS policy regarding the relationship betwesdetand mitigation, the Plan provides that
mitigation should occur as close as possible toactgpthat may result in take. From the HCP
Handbook:

The type of mitigation habitat and its proximity toe area of
impact will need to be considered. Generally, kheation of
replacement habitats should be as close as pogsilthe area of

impact; it must also include similar habitat typasd support the
same species affected by the HCP.

HCP Handbook at 3-21.

Mitigation Activities will be closely tied to theasne area as the take, at least at the
beginning of the permit period. From a practidaingpoint this means that those abandoned
wells in Dark Green habitat (Figure 1-2 Very Higlkelihood of Occurrence) will become
highly desired as mitigation of those in need affsuSince these are finite in number, at some
point in time those abandoned locations in all talgradients will be exhausted as a source of
mitigation and recovery actions will be the bestikmble option. Consistent with the
effectiveness reviews conducted under the AdaptManagement process outlined in
Section 8.3, the Qualified Third Party Contractav#l make the determination of when

Recovery Awards will be able to be used for Mitigat
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The mitigation ratios are described below:

* Very High Likelihood of Occurrence (Figure 1-2, R&reen) x 2.5
» High Likelihood of Occurrence (Figure 1-2, Lightégn) x 2
* Low Likelihood of Occurrence (Figure 1-2, Orange)1.5

* Very Low Likelihood of Occurrence (Figure 1-2, Rex) 1

This means that for construction of a new Well Siith a total of 3 acres of impact occurring in

the Dark Green DSL Habitat, the impact would beigated at 2.5x the impact for a total of

7.5 Acre Units of required mitigation, with a shdi scale of 6, 4.5 and 3 Acre Units for Light

Green, Orange and Red respectively. The follovahgws two examples of what mitigation

may cost based on an estimate of the value of @afiion Credit (which will be market driven):

Table 12-1. Examples of Mitigation Cost Calculatios for New Development (if the DSL is listed)
Example 1
Mitigation Per Site
Acres Mitigation ~ Debits Needed Assumed Cost (~4.5 acres
Disturbed Ratios in Acre Units  per Acre Unit  disturbance assumed)
Figure 1-2, Dark Green 45 2.5 11.25 $2,000 $22,500
Figure 1-2, Light Green 4.5 2 9 $2,000 $18,000
Figure 1-2, Orange 4.5 1.5 6.75 $2,000 $13,500
Figure 1-2, Red 4.5 1 45 $2,000 $9,000
Example 2
Mitigation Per Site
Acres Mitigation Debits Needed Assumed Cost (=3 acres
Disturbed Ratios in Acre Units  per Acre Unit  disturbance assumed)
Figure 1-2, Dark Green 3 2.5 7.5 $5,000 $37,500
Figure 1-2, Light Green 3 2 6 $5,000 $30,000
Figure 1-2, Orange 3 15 4.5 $5,000 $22,500
Figure 1-2, Red 3 1 3 $5,000 $15,000
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12.4 Recovery Awards

When talking about recovery, it is understood tleabvery is a post-listing objective and
FWS cannot develop a Recovery Plan for DSL urdiing occurs. However, since this Plan
combines both a CCAA and an HCP, and the intettt istain consistent standards for both pre-
and post-listing activities, it was determined tRa&tcovery Activities should be a component of

this Plan even before listing occurs.

Recovery Activities should be designed to accorhpisiet benefit to the recovery of the
DSL. Recovery Activities are flexible in ways thattigation actions are not. Recovery should
provide a large menu of actions across the rangth@fspecies, rather than be limited by
association with take. Recovery actions shoulgbrbaritized through different gradient values
from those expressed for mitigation. Recognizimag Dr. Hibbitts’ map is not a habitat quality
map, and is a likelihood of occurrence map, allbarwill benefit from Recovery Activities.
However, recovery actions implemented in the Li@néen and Orange areas, where the species
needs help, and where the habitat is most suifablpotential occupation by the DSL, would

have the highest recovery value. The recovery iattlescribed below:

* Very High Likelihood of Occurrence (Figure 1-2, R&reen) x 1
» High Likelihood of Occurrence (Figure 1-2, Lightégn) x 2

* Low Likelihood of Occurrence (Figure 1-2, Orange)2.5

* Very Low Likelihood of Occurrence (Figure 1-2, Rex) 1.5

This means three acres of positive impact in Ordradetat meeting the highest recovery
efforts and programs will generate 7.5 Acre Unitkjle three acres of the same impact in the

lower Dark Green habitat will generate only 3 Athaits.

A broader range of actions is anticipated for ttégegory since there is much less
likelihood that recovery actions will be exhaustddthe same pace as mitigation actions. As
previously discussed, at some point all abandoriedrd Gas Locations approved as mitigation
will be restored, at which point those Acre Units the Recovery Account would become

available for mitigation.
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When it is determined by the Qualified Third Pa@gntractors that Recovery Awards
are available for mitigation, it will be incumbempon the Qualified Third Party Contractors to

see that some reserve of Recovery Awards alwaysinsmunused in the account. There are

several ways to accomplish this. One method snply establish an award reserve of 10% that

can never be expended.

In this way the plan viwliags have a net balance of unexpended

awards that go toward recovery. This balancegsemve of awards, acts as an insurance policy

against any future changed or unforeseen circurmssa he following represents two

examples

of how Recovery Activities would generate Recovéwyards consistent with the Recovery

Award Use Limitations discussed in Section 8.7:

Table 12-2. Examples of Recovery Award Cost Calcuians (if the DSL is listed)
Example 1
Assumed
Total Recovery Recovery Award Total
Recovery Award Acre Recovery Acre Units Cost for
Award Units Held in Award Acre Awarded on Specific
Acre Reserve by Units Awarded  Demonstration = Assumed Recovery
Acres Recovery Units Permit Holder  on Completion  of Effectiveness  Cost per Activity
Benefitted Ratios Possible  (10% of Total)  (50% of Total) (40% of Total)  Acre Unit Project
Figure 1-2, Dark Green 10 1 10 1 5 4 $2,000 $20,]OO
Figure 1-2, Light Green 10 2 20 2 10 8 $2,000 $20,
Figure 1-2, Orange 10 2.5 25 2.5 125 10 $2,000 ,CGREO
Figure 1-2, Red 10 1.5 15 1.5 7.5 6 $2,000 $30,000
Example 2
Assumed
Total Recovery Recovery Award Total
Recovery Award Acre Recovery Acre Units Cost for
Award Units Held in Award Acre Awarded on Specific
Acre Reserve by Units Awarded  Demonstration ~ Assumed Recovery
Acres Recovery Units Permit Holder ~ on Completion  of Effectiveness  Cost per Activity
Benefitted Ratios Possible  (10% of Total)  (50% of Total) (40% of Total)  Acre Unit Project
Figure 1-2, Dark Green 20 1 20 2 8 10 $5,000 $OWP
Figure 1-2, Light Green 20 2 40 4 16 20 $5,000 $200
Figure 1-2, Orange 20 2.5 50 5 20 25 $5,000  $28B0J00
Figure 1-2, Red 20 1.5 30 3 12 15 $5,000 $150p00
Recovery Award Cost per Acre Unit will be basedhaarket values established in a bid process.
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12.5 Establishing the CRA System for the DSL

The CRA System is designed to restore and enhafsteHmabitat and Suitable Habitat
through contracts with property owners that inclidignagement Plans designed to benefit the
DSL. Through the CRA System, the implementatiotheke Management Plans translates into
Mitigation Credits or Recovery Awards that can h#lected and held in trust for use by
Participants. The CRA System allows the Qualifigdrd Party Contractors to quantify and
certify contributions to conservation through aditiag process. The Qualified Third Party
Contractors may then sell these Mitigation CreditsRecovery Awards to Participants with

mitigation obligations under the Plan.

The CRA System elements important for this assessmere developed through the
advisory committee structure with the input frorolbgists on the Science Committee as well as
input from the Policy and Steering Committees. T@ogists designed the science-based
rationale for quantifying credits for the speciéise process for acquiring credits, elements
included in a management program, and the prestfitaenework for monitoring. These are

summarized in the following sections.

12.5.1 Defining and Quantifying Credits and Awards

Mitigation Credits and Recovery Awards are to belshed through first defining a
measurable unit (Acre Unifdr the species. For the DSL, an Acre Unit is dateed as a 1 acre
block of Suitable Habitat or DSL Habitat. Once Atsnits are delineated for a property, then a
series of criteria are applied to adjust for a Aldret's potential to support viable populations of
DSL which provide the greatest mitigation or reagvéenefits. This is accomplished by
applying multipliers depending on location relatteeexisting DSL Habitat. Once the number of
conservation units on a property is adjusted feséhfactors, the product is either a Mitigation
Credit Acre Unit or a Recovery Award Acre Unit. Recovery Award Acre Unit is equivalent to
a Mitigation Credit Acre Unit.

TEXAS CONSERVATIONPLAN 79
FOR THEDUNES SAGEBRUSHLIZARD



September 27, 2011

12.5.2 Criteria for Valuation of Credits and Awards
12.5.2.1 Acre Unit

An Acre Unit is defined as a 1 acre area that ifigd as meeting the criteria for areas
that are likely to be inhabited by DSL. Mitigatiofctivities within DSL Habitat and a
surrounding buffer of 200 meters (m) in the Perdita will result in Mitigation Credits
(expressed in Mitigation Credit Acre Units). ReepyActivities conducted in DSL Habitat and
the surrounding 600-meter buffer or in Suitable ikpif that activity will result in a positive
impact to DSL Habitat, will result in Recovery Awdarexpressed in Acre Units (expressed in

Recovery Award Acre Units).

12.5.2.2 Screening Criteria

Proposed Mitigation Credit Acre Units must be witlthe Permit Area and proposed

Recovery Award Acre Units must be within either Bermit Area or Plan Area.

12.5.3 Credit and Award Accrual Process

The Mitigation Credits and Recovery Awards devetbplerough this system will be
accounted for through a process maintained by thelifiggd Third Party Contractors and
managed in accounts as appropriate for use bychanis. The Qualified Third Party
Contractors may use a committee process to determmpecific priorities among potential
contracts. The following standardized procedurk vé used to accrue Mitigation Credits and
Recovery Awards for activities benefitting the DSL:

* Non-Federal lands with Suitable Habitat or DSL Habare identified DSL
Habitat and Suitable Habitat are identified by refee to the definitions of Plan

Area and Permit Area in Section 4, subject to gkcioeview in accordance with
Adaptive Management, Section 8.3.

» Participants or other property owners confirm ieserin participating in the
program Qualified Third Party Contractors reach Paraois and property
owners through public information and outreach paots.

» Initial site assessments are conductethe Qualified Third Party Contractors
confirms DSL Habitat and Suitable Habitat by refeeto the definitions of Plan
Area and Permit Area in Section 4 and employs thethods identified in
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Sections 12.5.1 and 12.5.2 to calculate Mitigat@yedit Acre Units or Recovery
Award Acre Units.

« A Management Plan is prescribed for the propertgpecific mitigation or
recovery activities to restore DSL Habitat or SbikaHabitat are developed by
the Qualified Third Party Contractors to meet Rlaguirements and Participant
or property owner objectives. These activitiessateforth in a Management Plan.

* For Participants that are performing mitigation aprdovery activities for their
own benefit, the following bid provisions do notplp

o Property owner prepares a bid propos@toperty owners will then develop a
bid package based on specific activities prescribéde Management Plan.

o Property owner bids evaluatedhe bids are evaluated by the Qualified Third
Party Contractors and a calculation is performedi¢termine the cost per
Mitigation Credit or Recovery Award. The bids gyeeliminarily ranked
according to best value per Mitigation Credit ocReery Award.

o0 Bid selection The Qualified Third Party Contractors selecttcacts based
upon best fiduciary value.

» Contract signed and funded Standardized contracts (Mitigation Credit or
Recovery Award Agreements) with Participants omperty owners are processed
through the Qualified Third Party Contractors andded by Participants (initial
funding for generation of Mitigation Credits and deeery Awards may come
from other sources).

 Implementation and Compliance Monitoring Management Plans are
implemented through coordination of the Qualifiethird Party Contractors,
Participant or property owners. Implementation Management Plans is
documented through compliance checks, photos, ambte sensing consistent
with the provisions to be developed under the stedided contracts. These
records are used to satisfy contract compliancle wdividual property owners or
Participants and to document site-specific chamgsslting from management.
Sufficient information for FWS compliance is proed to FWS without
Participant-identifying information in accordance ittw the Plan and
confidentiality provisions.

» Effectiveness Monitoring and Adaptive Management The biological
effectiveness of Management Plans is periodicallyiewed as part of the
Monitoring and Adaptive Management provisions ur@ections 8.2 and 8.3, and
recommended Conservation Activities and Managentelsins are adapted
according to information gleamed from research.
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The Qualified Third Party Contractors will work aboratively with FWS to ensure that
Mitigation Credit and Recovery Award assessments @erformed in accordance with the
methodology described in this Plan. FWS reserliesright to review mitigation assessments.
The Permit Holder will, subject to the confidentialprovisions of this Plan under Section 8.2,
provide mitigation assessments to the FWS on requds individual property owner, Potential
Participant, or Participant identifying informatiomill be provided to FWS. If the FWS is
satisfied with the accuracy of the Qualified Thirdrty Contractors’ assessments, it may reduce

or eliminate its review.

12.5.4 Determining Incidental Take and Required Mitigation

The method for determining the amount of MitigatiGredits required for a particular
Participant’s activities under the HCP will be damito the method for accruing Mitigation
Credits and Recovery Awards. The determinatiospacific required mitigation amounts and

the initial enrollment process for a Participantl e as follows:

» Potential Participants anticipating the need todomh Covered Activities on non-
Federal lands with DSL Habitat will contact the @fed Third Party
Contractors DSL Habitat is identified by reference to thdimiéon of Permit
Area in Section 4, subject to periodic review inc@dance with Adaptive
Management, Section 8.3. A general application rbaydeveloped to help
process interest from potential Participants.

» Initial take assessments are conductedarticipants or Qualified Third Party
Contractors determine the effects of the proposedefed Activities on DSL
Habitat by employing the methods described in $estil2.2 — 12.5 to calculate
Acre Units disturbede(g, using mitigation ratios and buffer multipliers)cato
determine the amount of Mitigation Credits or RemgvAwards required to
compensate for any incidental take.

» Potential Participant finalizes CP with the QualiiThird Party ContractarsThe
Qualified Third Party Contractors and Potentialtiegrant will finalize specific
provisions of the CP (consistent with the minimuravisions provided for in the
template included as Appendix B).

» Potential Participant pays required Participatioee F The CP is processed
through the Qualified Third Party Contractors amdeptial Participant pays the
participation fee required under the Plan.

TEXAS CONSERVATIONPLAN 82
FOR THEDUNES SAGEBRUSHLIZARD



September 27, 2011

* Implementation and Compliance Monitoring The terms of the CP are
implemented by the Participant. ImplementationCéf is documented through
compliance checks, photos, and remote sensindficigat information for FWS
compliance is provided to FWS without Participatgtifying information in
accordance with the Plan and confidentiality prions.

» Effectiveness Monitoring and Adaptive Management The biological
effectiveness of the CP is periodically reviewedpast of the Monitoring and
Adaptive Management provisions under Sections B283.

13.0 EXPECTED BENEFITS

There are three overarching reasons why the Plaxpgected to have an overall net

benefit to the DSL:

(2) The Plan’s Conservation Program will proactveeduce and minimize the
potential threats to the DSL resulting from Habitaiss and Fragmentation
(Section 13.1);

(2) The Plan will maximize mitigation by requirirgffsets for incidental take in an
expanded area of DSL Habitat (Section 13.2);

3) The Plan’s Recovery Strategy encourages vatyriRecovery Activities that will
enhance DSL Habitat and contribute to the recowétiie DSL (Section 13.3).

13.1 Reduction and Minimization of Threats to the DSL

Under the CCAA, DSL conservation will be enhancgdebcouraging conservation of
DSL Habitat prior to any eventual listing of the ID&s endangered or threatened. Without
regulatory assurances, property owners may be limgvilo initiate Conservation Activities for
the DSL before it is listed as endangered or teread. It is therefore expected that the CCAA
will encourage proactive conservation managemetitiges that, when combined with similar
activities on other properties, will conserve amthance DSL Habitat and potentially preclude
listing. Moreover, by encouraging voluntary ReagvActivities through the development of the
CRA System outlined in Section 12, DSL Habitat wié further enhanced, resulting in

additional benefits for the species. These benafessummarized as follows:
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13.1.1 Reduction in Habitat Loss and Fragmentation of Habiat

As discussed under Section 7, the three core thieathe species, as stated in the

proposed listing by FWS, are:

(A)  destruction, modification, or curtailment of DSHabitat or range
(Section 7.1.1);

(B) increased predation (such as creation of ape@rches) (Section 7.1.2);
and

(C)  additional other natural or manmade factorsdiiig the DSL’s continued
existence (Section 7.1.3).

While significant scientific uncertainty exists e¥ding how certain activities result in

these potential threats, using the limited avadaiience, it can be expected that the Plan will

substantially reduce these potential threats thraiftgctive implementation of the Conservation

Program outlined under Section 8. Appendix E dmecivhich Conservation Activities are tied

to which threats and the expected benefits thaetiheeasures will have under the Plan.

While many of the specific direct and indirect etfeto DSL Habitat resulting from the

Plan’s Covered Activities are unknown, the follogrioutlines how the key threats to the DSL as

stated in the proposed listing by FWS will be addesl by the Conservation Program outlined in

the Plan:

Reduction in Habitat LossBY limiting and reducing Covered Activities in9R
Habitat believed to adversely affect DSL Habitaisiexpected that DSL Habitat
loss will be significantly reduced by the Plan. rther, as more scientific
knowledge establishes how activities conductedertamn DSL activity periods
affect the DSL, Conservation Activities orientedwand DSL activity schedules
will be refined and used to reduce associated advémpacts and inform
Adaptive Management decisions. In general, Covefatdivities will be
conducted outside and away from DSL Habitat whessiinbe. Activities such as
directional drilling might be used if feasible. &3e activities will reduce possible
impacts to DSL Habitat. When avoidance is not idssthe footprint affecting
DSL Habitat will be minimized and Covered Activiienight be restricted to the
inactive period of October — March as defined bgang research.

Reduction in Habitat Fragmentation and Removal ofeftial Causes of
Fragmentation To the extent pipelines, flowlines, power lireesd roads located
throughout DSL Habitat may fragment DSL Habitat aaulersely affect the
DSL, it is expected that the consolidation and reahof lines when possible may
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reduce habitat fragmentation. Some new pipelifleslines, and power lines

will be able to be routed around DSL Habitat or agssting rights of way when

possible. An indirect benefit of reducing fragnagitn is the improved resiliency
of habitat patches to natural events, includingeawe short-term droughts and
long-term weather shifts.

Recovery Awards will prioritize removal of causesfagmentation, including
removal and/or restoration of abandoned wells altthee roads to conditions
that will allow for DSL movement between Suitablabitat or DSL Habitat. As
explained in Section 8.8, Recovery Activities via# prioritized according to their
potential to positively affect the DSL and DSL Halbi But recognizing that
there is significant scientific uncertainty regaglithe benefits of Recovery
Activities, the appropriate prioritization of Reasy Activities will be a particular
focus of the Plan’s Adaptive Management strategiired under Section 8.3.

* Reduction of other man-made threats to the D8Vhile significant research still
must be done to determine if and how ongoing od gas operations affect the
DSL and DSL Habitat, the minimization of oil spjllsl,S gas emissions, and
exposure to chemicals and other toxins in the iiciaf oil and gas wells will
benefit DSLs. While the direct and indirect imaot oil field pollutants on DSL
populations, fecundity, and survivorship are unknpthe Plan will encourage
appropriate Conservation Activities, such as cdntb H,S emissions and
improved training on oil spill response, to redtioese impacts when possible.

Other man-made impacts that will be reduced asualtref the Plan include the

reduction in avian predator perches, which can igdewbservation points for

predator avian species in DSL Habitat and may mblkasier for predators to

search for DSL. A reduction in the number of aafslié perches is expected to
reduce avian predators which could result in rededirpation events.

* Increased knowledge of the DSL and DSL Habit&ecause of the particular
scientific uncertainty concerning the DSL and DSabHat in Texas, peer review
quality research is expected to provide signifidaenefits for the conservation of
the DSL. Potential research projects considerethbySteering Committee are
outlined under Section 8.4 and are focused on vhtation of the effects from
Covered Activities and the effectiveness of theppsed Conservation Program.
DSL biology, including the need for population \ldlp analyses, is a priority for
research. With increased knowledge about the pate¢hreats and effectiveness
of the Conservation Program, it is anticipated thatPlan will result in enhanced
conservation of DSL and DSL Habitat. The abilityr the Plan to adapt the
Conservation Program, as its effectiveness is oheted, is also a key benefit of
the Adaptive Management provisions under Secti8n 8.
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13.2 Maximized Mitigation through Expansive Delineationof DSL Habitat

The second overarching way the Plan will beneft IISL is through an expansive view
of what incidental take will require mitigation. SR Habitat occurs as part of a naturally
fragmented landscape, consisting of shinnery aatk fhterspersed with sand dunes. The DSL is
a habitat specialist that utilizes the dunes. Haueshinnery oak flats provide structural support
for the entire dune system. Recognizing the ingmaé of this relationship between the dunes
and the shinnery oak flats, this Plan considersetiitge shinnery oak dunal complex as DSL
Habitat, and affords protection accordingly. Tloenprehensive view of DSL Habitat under the
Plan allows for protection and management of thengny oak dunal complex at an ecosystem

scale.

Protection and management of this complex is furémhanced by the use of the buffer
strategy in this Plan. Available science was eatald by the Science Committee which
recommended that a 200-meter buffer from DSL Habigsestablished for mitigation. This plan
affords the first 30 meters of buffer associatedhwdSL Habitat with the same degree of
mitigation as the DSL Habitat. The buffer then tommes outward for an additional 170 meters,
requiring a graduated scale of mitigation. Thiswgas mitigation is commensurate with impacts
to the maximum extent practicable. Recognizing thighificant scientific certainty exists
regarding buffer distances, buffer distances caradijested based on ongoing research and

effectiveness monitoring through the Section 8.a@tve Management process.

This ecosystem approach to management and protefctiothe DSL allows for more
flexibility in the decision process associated wNhtigation Activities, as well as those
Recovery Activities intended to provide a net béngs the DSL. Any action requiring
mitigation can be viewed at that ecosystem scate] assessed accordingly. Further,
management actions intended to provide a net letwefthe recovery of the DSL can be
prioritized and implemented where those actions alve the best benefit to the DSL and its
habitat.
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This ecosystem approach will also be used in threllement of Participants. As the
Permit Holder considers activities offered for labprotection and management, prioritization
will be given to property owners and Participaritattallow management to occur at a broader
scale €.g, on larger contiguous blocks of DSL Habitat). ditig large blocks of the shinnery
oak dunal complex under the same level of managemues protection should enhance the
positive effects of those actions, leading to aatge net benefit to the DSL and its habitat.

Conversely, activities that result in significaragmentation will require higher mitigation.

13.3 Establishment of Incentives to Preserve Existing Hatat and Encourage
Recovery of DSL Habitat

The establishment of the Recovery Strategy undetid®®e8.8 and the Recovery Awards
offered under Section 12 of the Plan is anticipatellave an overall beneficial effect to the DSL
by increasing DSL Habitat and DSL populations, addio the current body of knowledge
regarding the distribution of the DSL across itsg@ and by substantially improving the quality

of Suitable Habitat and DSL Habitat available te sipecies across non-Federal lands.

The potential benefits of the proposed Recovergt&gy can be generally discussed and

evaluated in three basic elements:

(A) preservation of Suitable Habitat and DSL Habfor the DSL through the use of
long-term agreements to generate Recovery Awarelsi(h 13.3.1);

(B) enhancement of Suitable Habitat and DSL Habteough management activities
on habitat identified in these agreements that memeive Recovery Awards
(Section 13.3.2); and

(©) research and monitoring throughout the dunatibthe permit (Section 13.3.2).

The potential effects of these elements are digclisslow.

13.3.1 Preservation of DSL Habitat and/or Suitable Habitat

The inclusion of habitat protection under long teagreements (30-year terms will
initially be encouraged) in the Plan is likely tave an overall beneficial effect on DSL, at least
for the term of the agreement. Parcels part @felacontiguous blocks of DSL Habitat, to be

determined through research, will be prioritized ifioclusion in the Plan. Clearly, the new
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discovery of Suitable Habitat determined to be p&di by DSL would also add to the known
population and distribution of the species, anddfwe, increase its environmental baseline.
The FWS has acknowledged that temporary conservaiforts can contribute to a species’
recovery goals, directly or indirectly, althoughckua contribution may be of varying duration
and not permanent in nature. In the context oé $#drbor Agreements, the contribution was
directed toward the “net conservation benefit” ded required for such agreements. In the
context of the Recovery Credit System developeddderal agencies under ESA Section 7, the
contribution was directed toward a “net benefit aosvrecovery” standard. In both cases, the
Service has acknowledged a net benefit to the apettirough the use of non-permanent

protection.

While the term agreements do not have provisiomstie requirement of enhancing
habitat or increasing populations beyond the tinegiod enrolled in an agreement, some
enhancement/restoration benefits may occur throiingh general protection of habitat and
conditions within the accompanying management pkaina minimum, the temporary protection
of habitat through the term of the agreement prewid benefit to the species in cases where the

quality and/or quantity of habitat may be threatehg other land use actions.

13.3.2 Enhancement of DSL Habitat and/or Suitable Habitat

This Plan will be implemented prior to any potehtisting of the DSL, therefore FWS
has not yet published a Recovery Plan for the DBLe to the lack of a Recovery Plan and the
associated recovery goals and objectives, allainitabitat management will be geared toward
addressing the potential threats as identifiechen groposed listing. Most of these threats are
identified under two broad categories- habitat lasd habitat fragmentation. As discussed in
Section 13.1 and Exhibit E, these potential thresits be avoided and minimized through
implementation of the Conservation Program. Rego¥etivities will achieve a net benefit to
recovery through the Recovery Award system. Stheee are acknowledged limitations in the
current understanding of the level of impacts egldb these threats, this Plan is faced with those
same limitations. Therefore all implemented actiavill be credited and banked through a

three-step process.
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(1) 10% of the total Recovery Award value will btriauted toward a recovery
reserve and will not be made available for mitigati

(2) 50% of the remaining balance of the Recoveryaflwalue will be held back
until such time as research indicates the manageaation has provided a clear
net benefit to the recovery of the DSL or its habitThis is in recognition of the
lack of a Recovery Plan and associated goals ajedtoles, and the current lack
of science regarding the level of impact from aastipular threat.

3) The remaining 50% of the Recovery Award valud e made available for
mitigation upon completion of the Recovery Actig#i as prescribed in the
management plan, and after these activities hage etermined to be effective.
This is in recognition that the initial purpose thibose actions is to reduce or
remove the potential threat, and the current lefekcience does not clearly
define to what extent any particular threat impaaésDSL or its habitat.

Steps 1 and 2 above will fall within the Recovetyafgy of the Plan while step 3 will
fall within the Mitigation Strategy of the Plan.

Should the DSL be listed, and a Service-approvedo®®y Plan is published, the
management actions, particularly those under thmo®ey Strategy, will be adapted to follow
that Recovery Plan.

13.3.3 Research and Monitoring

This plan will include an active research and mmmg component. The Adaptive
Management process outlined under Section 8.3 efthn addresses the use of research and
effectiveness monitoring for improving the managetr& the Plan. Research and monitoring
will have a net benefit to the species by incregsire available knowledge of the DSL and its
habitat, and increasing knowledge of the impactaativities, both those requiring mitigation
and those beneficial to the DSL and/or its habi#all. research will be closely coordinated with
those activities prior to implementation, leadirga clearer understanding of the associated

impacts.
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13.4 Summary of Expected Benefits

The Plan is anticipated to have an overall bersadfieffect to the DSL by minimizing
DSL Habitat loss and fragmentation, increasing ¢lxéent of DSL Habitat available to the
species across private lands, and by adding toutrent body of knowledge on the DSL.
If the DSL is listed and the HCP is effectively ilmmented, the Plan should:
* exchange Mitigation Credits and Recovery Awardsanrunequal scale (favoring
the DSL);
» provide for a viable DSL population throughoutrasge in Texas;

* encourage participation and conservation benefitsptoviding a reasonable,
balanced and adaptive approach to protecting salreivthe DSL;

* encourage property owner sign-on for Conservatiativiies because of the
financial benefits of participation in the Plangdan

* demonstrate an elevation in the status of the DBhimits range in Texas.

Based on the calculation of the incidental taked @onsidering the Conservation
Program that will be implemented under this Plansiexpected that over 90% of all DSL
Habitat will be maintained and improved over theation of the permit. This is determined by
assuming that approximately 10% of DSL Habitatdasrall habitat qualities) will be taken. As
described in Section 9.1, the total take anticgha@ssumes that a maximum, worst-case total of
21,257 acres of incidental take in DSL Habitat witicur. This includes 10,352 acres of higher
quality habitat (Dark Green and Light Green habitaFigure 1-2) and 10,904 acres of lower
guality habitat (Orange and Red habitat in Figu®).1 But based on the CRA System’s ratios
and encouragement of Recovery Activities, this Rlould require 36,811 overall acres of
improved habitat to compensate for the expected. tdBecause the Plan assumes that all DSL
Habitat has the potential for DSL, and requiresigatton even in DSL Habitat with low
likelihood of DSL occurrence, the Plan provides feaximum mitigation and is expected to

provide a significant net overall benefit to thelDS

TEXAS CONSERVATIONPLAN 90
FOR THEDUNES SAGEBRUSHLIZARD



September 27, 2011

14.0 OTHER CONSIDERATIONS SPECIFIC TO HCP PLANS
14.1 Alternatives to the Taking

Section 10(a)(2)(A) of the ESA provides that inertb obtain an incidental take permit,
the applicant must submit a conservation plan distusses the alternative actions to taking that

were considered and the reasons the alternativesnet chosen.

An alternative that limits growth or reduces newamd gas, agriculture, ranching, and
alternative energy development in the Permian Besiutd reduce impacts to the DSL. But this
alternative is not practically feasible becauseRkemian Basin produces over 1 million barrels
of oil each day. This is 20% of the lower 48 sfatetal production of oil in the United States.
In Texas, the Permian Basin accounts for 68% ofa$etotal production and 80% of Texas’
reserves. Royalties to property owners from tkeceunties included in the Permit Area totaled
more than $18 million over 2010-2011. Limiting nelgvelopment in this area would be
inconsistent with Texas’ and the Nation’s energlygyagoals and would fail to meet the purpose
and need of the Permit Holder to achieve reasonafpleunts of economic development and

growth.

Take of DSLs as a result of new development cowdaboided entirely if Covered
Activities did not encroach on or near DSL Habit&ut entities often cannot control where the
location of oil and gas and alternative energy tgmaent will achieve the most benefit.
Moreover, Covered Activities already occurring ordevexpanses of private land means that

some take of DSL will be inevitable.

Ultimately, the Plan was the chosen alternativeabse it: balances the conservation of
the DSL with necessary economic development inRbemian Basin; encourages proactive
conservation of DSL Habitat before any listing bietDSL; develops a streamlined ESA
compliance mechanism; develops an appropriate aibig program describing how the impacts
caused by takes authorized by the Permit will b lba@inimized and mitigated to the maximum
extent practicable; and encourages proactive RegoRetivities that benefit the ultimate
conservation of the species. It also fulfills E&#d FWS goals to use innovative policy tools to
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conserve species and to voluntarily adopt recowgogls as part of the CCAA and HCP
processes.

The Plan is designed to accept a limited amounake of DSL Habitat in exchange for
protection, enhancement, and restoration of DSL itdaboutside developed areas.
Implementation of this Plan is expected to provadgubstantial net benefit to, and contribute to
the recovery of, the DSL and DSL Habitat in therkieArea. Potential conservation benefits
that would not be achieved without the Plan inclutle reduction of existing causes of
fragmentation and the restoration of contiguousckdoof DSL Habitat. Ultimately, the
Conservation Program outlined under Section 8 aheérobenefits gained from the Plan are
expected to benefit the DSL more than other alteres considered.

14.2 Other Measures That May Be Required

Section 10(a)(2)(B) of the ESA authorizes FWS tadawb “such other assurances as
[they] may require that the plan will be implemeahteThis provision allows the FWS flexibility
to require “additional measures” as necessary toramodate the wide variety of circumstances
often encountered in HCPs. An “Implementing Agreathis one possible additional measure
that can be considered for the implementation fGPH. However, with the Obligations of the
Parties provided in Sections 8.6 and 8.7 regarthiedCCAA and HCP respectively, and with the
relative detailed requirements outlined in the @idaCP, it is not anticipated that an
Implementing Agreement will be a required additiomeeasure. FWS and Permit Holder will

agree to discuss additional terms and condition®thm@rwise specified in this Plan if necessary.
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Figure 1-2
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FIGURE 1-2METHODOLOGY

Figure 1-2 was created by Dr. Toby Hibbitts of T&xe&M in May of 2011 and was
used as the baseline of habitat suitable for DShe map was created using aerial photography
to identify the shinnery dunes habitat. All histai museum records, all survey records from
Laurencio et al. (2007), and recent survey inforomby Texas A&M was overlaid onto the
potential habitat map. Habitat descriptions welso available for all of the surveys from
Laurencio et al. (2007) and from the Summer 2012a$eA&M effort. Areas that are Dark
Green (Very High Likelihood of Occurrence) had piesi results from multiple surveys or were
areas that are known to have recently contained (@8sed on museum records within the last
20 years). Survey sites in the Dark Green areashald habitat descriptions that were generally
“Shinnery dunes with large open blowouts.” Dunerfiplexes” (expanses of the same geologic
dune formation) could also be identified from alephotography and, unless survey data was
available to indicate otherwise, entire dune “caampbk” were considered the same likelihood of
occurrence. Areas that are Light Green (High lil@d of Occurrence) had some historical
records or had few positive surveys. Survey sabitht descriptions in these areas were
generally similar to those of Dark Green areas thet areas of good habitat were generally
smaller. Orange areas (Low Likelihood of Occurenwere areas where no records of DSL
were known; however, these areas are in all caseentact with areas of Dark Green or Light
Green. Survey site habitat descriptions variedhffghinnery dunes with blowouts” to “some
shinnery dunes with sparse blowouts and lots ofgoiéss in flats and blowouts.” Areas that are
Red (Very Low Likelihood of Occurrence) were aredsere no DSL have been found in surveys
and the habitat patches were usually separated dérewass that were considered Dark Green or
Light Green by patches of unsuitable habitat. €1ed areas that are connected to a Green area
are obviously a different dune “complex” and thdéitet within those areas was considered to
not be ideal for DSL (e.g. the sites contained rsfip dunes but there were either few blowouts
or the blowouts were grown in with grasses or misjjuOtherwise the habitat within Red areas
was similar to that observed in Orange areas. mim factors used when making decisions
about likelihood of occurrence were survey resaiftd specimen records. Habitat characteristics
were used in areas where few surveys were conduatedin areas where different dune
complexes came into contact. All areas (Dark GtedRed) of likelihood of occurrence can and
do have what appears to be areas of good qualitatel Habitat but other factors such as
connectivity and survey results exclude those arfasn having higher likelihoods of
occurrence.

Based on this methodology, DSL Habitat in Figur2 (Le. the Permit Area) is classified
by Texas A&M in four approximated gradients of likeod of DSL occupancy, with the highest
being Very High Likelihood of Occurrence (Dark Gmgefollowed by High Likelihood of
Occurrence (Light Green), Low Likelihood of Occurce (Orange) and Very Low Likelihood of
Occurrence (Red).
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CERTIFICATE OF INCLUSION

under the
Candidate Conservation Agreement with Assurances Component
of the
Texas Conservation Plan

for the

Dunes Sagebrush Lizard
(Sceloporus arenicolus)

Cl Number

This certifies that Participant described hereim@duded within the scope of Permit No.

issued in accordance with the above Candidate Qamigen Agreement with Assurances

(CCAA) portion of the Texas Conservation Plan foe tDunes Sagebrush Lizard (DSL) (the
Plan). The Plan was developed under the authofifeation 10(a) of the Endangered Species
Act of 1973, as amended (ESA), 16 U.S.C. 1531-15R4rmit No. was issued to the
Texas Comptroller of Public Accounts (Permit Hojdem .

Participant is a “Property Owner,” as defined by@&ER §17.3, who has a fee simple, leasehold,
or property interest (including owners of wateratiner natural resources), or any other entity
that may have a property interest, sufficient taycaut the proposed management activities,
subject to applicable State law, on non-Federal.ldhis and other key terms are defined in the
Plan and listed in the Glossary to the Plan (AppeRil

The goal of Permit Holder and Participant in depeig this Certificate of Inclusion (CI) is to

reduce and/or eliminate threats to the DSL andriarie to the conservation of DSL Habitat.
By agreeing to conduct the Conservation Measurédsmed herein, Participant is provided with
regulatory certainty (assurances) concerning lasel nestrictions that might otherwise apply
should the DSL become listed as a threatened argyeded species under the ESA.

Participant voluntarily executes this Cl with Pearidolder and commits to implement this ClI in

accordance with the terms and conditions contaimeckin. By signing below, Participant

acknowledges that it has read and understands ldme &nd in particular those components
applicable to the CCAA and this CI. Participantlier acknowledges that the CCAA may not
be sufficient to prevent the listing of the DSLeaglangered or threatened.
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l. ENROLLMENT

Consistent with the definition of Property Ownedan50 CFR § 17.3, Participant has provided
to Permit Holder a description of its property net& enabling it to enroll in this CI (Exhibit A).
Participant is responsible for ensuring that thevigions of this Cl are implemented by its
employees and contractors. For the purposes of @hisPermit Holder shall include any
contractor acting on Permit Holder’s behalf unlefgerwise specified.

1. COVERED ACTIVITIES

This CI covers the [agricultural/ranching] [oil agds development] [other] activities described
below. Coverage is also provided for activities oagsted with implementation of the
Conservation Measures as described by the CI. Eharances and incidental take authority
provided under the Cl and corresponding “enhancémesurvival’” permit under the ESA do
not extend to incidental take resulting from adiidd not specified in this CI, unless such
activities are agreed to by the Parties pursuatitederms herein.

[INSERT COVERED ACTIVITIESFOR
PARTICULAR PARTICIPANT/CI HERE]

[Covered Activities should be consistent
with those described in Section 6 of the Plan]
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1. CONSERVATION MEASURES

Participant commits to undertake the following Gamation Measures in accordance with
this CI:

[INSERT CONSERVATION MEASURES
FOR PARTICULAR PARTICIPANT/CI HERE]

[Conservation Measures should be selected from those described in Section 8 of the Plan]

V. ASSURANCES

In exchange for a commitment to undertake the Geaten Measures in this CI, U.S. Fish and
Wildlife Service (FWS) provides the Permit HolderdaParticipant the regulatory assurances
found at 50 CFR 817.22(d)(5) and 17.32(d)(5). Aasces mean that, should the DSL become
listed as threatened or endangered under the E8#eifuture, additional conservation measures
and land, water, or resource use restrictions lkybose described in this Cl will not be
imposed with respect to Covered Activities by Rgpant. These assurances are authorized by
the “enhancement of survival” permit issued undect®n 10(a)(1)(A) of the ESA if the DSL is
listed. Once issued, if necessary, the permit aiithorize the incidental take of DSLs by
Participant under the permit issued to Permit Holdelong as such incidental take is consistent
with this CI.

Further, in the event of unforeseen circumstanE®8S will not require the commitment of
additional land, water, or other natural resoursegond the level otherwise agreed to for the
species in this Cl. FWS may request additionakeoration, but since it is voluntary on the part
of Permit Holder and Participant, consent of Petailder and Participant must be in writing.
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V. FEES AND ASSESSMENTS

Participant and Permit Holder have calculated th@ieable Participation Fee for this Cl using
the methodology in the Fee Schedule provided aseAgm D to the Plan. Participant agrees to
pay an annual Participation Fee of $ . idj@ant will remit the Application Fee to
Permit Holder upon execution of this Cl and willyghis fee annually on the anniversary of the
execution date. Permit Holder will administer fnaeds in a Habitat Protection Fund account
according to the Plan and state laws and rules.

Participant acknowledges that Section 11.3 of tla@ Buthorizes Permit Holder to periodically
impose a Participation Assessment on Participadt ather participants as necessary to fund
program administration by the Permit Holder. Pgdot shall pay a Participation Assessment
within ninety (90) days of receipt of a written smege for same from Permit Holder.

VI.  SUSPENSION FOR NONPAYMENT

Participant agrees that Permit Holder may susp@eddl if and for so long as any fee or
assessment on Participant is past due.

VII. TRANSFERSAND ADDITIONS

Participant may transfer this Cl to another pgraait or successor in interest. All transfers must
be acknowledged by Permit Holder. Notificationiofent to transfer will be transmitted to
Permit Holder for approval thirty (30) days priorttansfer.

Participant may request to amend this ClI to addtiaddl Covered Activities at any time before

the DSL is listed. Permit Holder shall assess aditiatial annual Participation Fee, and

Participation Assessments as necessary, for anticaddto the scope of the Covered Activities

using Appendix D to the Plan. This CI must be ageehand executed by the Participant and
Permit Holder to include such additional CoveredivAtes.

VIIl. TERM

The CI will be in effect from the date all partisggn below until the Plan expires, unless
otherwise terminated in accordance with the terersih or other applicable law.

IX. TERMINATION AND DISPUTE RESOLUTION

Participant may terminate this CI by giving thi(80) days written notice to Permit Holder as to
any or all of the Covered Activities covered by Qe Participant may cease implementation of
the Conservation Measures under the CI, even iekpected benefits have not been realized.
Upon termination, Participant is required to sudemn the benefits it receives under the
enhancement of survival permit at termination, thenquishing his or her incidental take
authority (if the DSL has become listed) and theueances granted under the enhancement of
survival permit. Termination does not negate oridish the benefits or assurances provided to
Participant under this CI for Covered Activitiesigorto the date of termination. Upon
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termination, any Application Fee or Participant éssment paid by Participant will be used by
Permit Holder to support the DSL and will not beureled.

Permit Holder may suspend or terminate the CI iti€lpant has materially breached the terms
and conditions of the CI, after reasonable notice apportunity to cure, as described in this
Section IX.

Permit Holder’s contractor shall provide writtentine to Participant within thirty (30) days of
identifying any potential non-compliance with anteor condition of the CI. Participant shall
have sixty (60) days to correct the potential nompliance or demonstrate due diligence to
correct the potential non-compliance. To correctdemonstrate due diligence to correct the
potential non-compliance, Participant must, witixty (60) days of receiving the written notice
of the potential non-compliance, provide a respdadeermit Holder’s contractor that:

* Indicates that the Participant has taken correctavetion to remedy the
non-compliance and describes how the non-complinaséeen resolved; or

» Describes the corrective action that the Partidipaiit take and the time period in
which the Participant will complete the correctaation; or

* Denies that the non-compliance has occurred anevshwmw the Participant is
prepared to discuss the resolution of the notice.

Permit Holder’s contractor shall reply in writing Participant’s response within thirty (30) days
and either a) accept Participant’s response, ithvevent any corrective action committed to by
Participant shall become a term or condition o @i; or b) not accept Participant’s response
and issue a notice of material breach and recomroendctive actions, which shall be resolved
as follows:

* Within thirty (30) days following the issuance ofnatice of material breach and
recommended corrective action, Permit Holder’s i@ntbr and Participant each shall
prepare a statement of position for review by tteeffng Committee. The Steering
Committee shall review such statements and othfarnration available to the
Steering Committee and issue a recommendation ¢oPéarmit Holder on the
occurrence of the material breach and correctivmrmaavithin ninety (90) days of
receipt of such statements.

* Permit Holder shall review the recommendation ef 8teering Committee and issue
its finding on the occurrence of the material bheaod required corrective action
within thirty (30) days. Participant shall comphith Permit Holder’s finding. If
Participant fails to comply with Permit Holder's:ling, Permit Holder may suspend
or terminate the CI as to Participant.

Nothing herein restricts FWS from suspending ookawy the ClI, in whole or in part, for cause

in accordance with 50 CFR 813.28(a) or the laws @giilations in force at the time of this
agreement.
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X. NO WAIVER

The Parties agree and acknowledge that the exestehdhe Plan, its contents and/or any
statements or representations made in connectitim tve preparation of the Plan shall not
prejudice any claim that the State of Texas, thenReHolder, any Participant, or any agency,
association or other entity consulting in or othiseninvolved in the preparation of the Plan may
have that the DSL does not qualify as a threatewmeendangered species as those terms are
defined under the ESA and/or that the DSL shoult b determined to be a threatened or
endangered species pursuant to Section 4 of the BEBA.S.C. 1533, and all rights and defenses
related to any such claims are hereby expressgrved. Participant is also not responsible for
work being accomplished by Permit Holder using fesisl to Permit Holder.

Xl.  RELEASE

If at any time any administrative or legal challengrevents the implementation of this CI,
Participant shall be excused from its performancdeu this Cl and shall release the United
States, Department of the Interior, FWS, and Péatuiter from any legal claims related to, and,
against all other Parties to, this Cl and CCAA.

XIl. AMENDMENT

This Cl may be amended with the written conserthefParties hereto. The Parties will use their
best efforts to respond to proposed amendmentsmvstkty (60) days of receipt of such notice.
This CI will only be amended upon agreement ofRbeies.

XI1l. MULTIPLE ORIGINALS

This CI may be executed in any number of multiplginals. A complete original of this CI
shall be maintained in the records of the Partazstb.

X1V. REPORTING REQUIREMENTS

By March 31 of each year during the term of this Rarticipant will provide Permit Holder with
an Annual Participant Report for the prior calenglzar that identifies: (a) the Covered Activities
and the Conservation Measures that have occurreéruthis Cl; (b) to the knowledge of
Participant, any material non-compliance with taers of the CI; and (c) following listing of
the DSL, any incidental take by Participant thatusced under the Cl. The Annual Participant
Report will aid Permit Holder in meeting their aahweporting requirements under the Plan.
Information submitted by Permit Holder to FWS asgt jph the Permit Holder’'s annual reporting
under Section 8.3 of the Plan, or submitted undgraiher provision of the Plan, will provide
sufficient detail to enable FWS to enforce the @d anonitor compliance with CI provisions, but
Participant and other identifying information wile removed and kept confidential as specified
in Section XV.
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XV. CONFIDENTIALITY

Under Texas law, information collected by the Pértdolder from a Participant and relating to
the specific location, species identification, aragtity of any animal or plant life cannot be
disclosed to FWS or any other person, includingaéesor federal agency the information; and,
further, it is not subject to the Texas Public mfation Act. See Act of June 29, 2011, 82nd
Leg., 1st C.S., S.B. 1, 867.01 (to be codified ex.TGov't Code § 403.454). The Permit Holder
may only disclose to the person who provided ibiinfation that relates to the specific location
or quantity of the species for which the Plan ismgeprepared, unless the person consents in
writing to full or specified partial disclosure sfich information.ld.

Notwithstanding this statutory confidentiality prsion, the Permit Holder must provide
sufficient information as required by Section 8r3other provisions of the Plan to enable FWS
to enforce the Permit and monitor compliance, lati€ipant and other identifying information
will be removed. Information establishing a viotati of any law is not subject to the
confidentiality provision.

XVI. ACCESSFOR COMPLIANCE MONITORING AND RESEARCH

Subject to appropriate rights, Participant agreqzrovide Permit Holder with reasonable access
to inspect Participant’'s Covered Activities and Senvation Measures for the purpose of
monitoring Participant’'s compliance with the terraf this Cl and for academic research
activities established in conjunction with the RPlaill information described in Section XV of
this Cl and gathered as part of compliance momigpend research activities will be treated as
confidential in accordance with Section XV of tkis

Permit Holder will coordinate with Participant tovodd unnecessary inconvenience and
disruption to Participant and any surface ownedifferent from Participant). Permit Holder will
provide reasonable advance notice to Participananyf intent to exercise the access rights
granted in this Section XVI of the date(s) whenesscis desired, the activities or measures that
are the subject of the inspection, and the duraifdhe scheduled visit. Access may also require
the notification and consent of surface owner iffedent from Participant).

Permit Holder will access the property at its owak.r Participant (or surface owner if different

from Participant) makes no representation as tos#ifety or lack of hazards on the property.
Permit Holder acknowledges that certain activibesrural property have unknown hazards and
risks and can result in injury or property damagehe persons involved in these activities.
During all phases of work, Permit Holder commitstiie use of appropriate risk management
practices, including identification of potentialdmn hazards with Participant or surface owner
before accessing property. Permit Holder and Rpatit explicitly agree to apply the provisions

of Chapter 75 of the Texas Civil Practice and Raesee€ode to Property Owners who grant
permissive access to their property to Permit Holde

XVIl. NOTICE

Any notice permitted or required by this CI shadl toansmitted within any time limits described
in this CI to the persons set forth below or sbhalldeemed given five (5) days after deposit in
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the United States mail, certified and postage pdepaturn receipt requested, and addressed as
follows or at such other address as any Party maay time to time specify to the other Parties

in writing:
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PARTICIPANT:

Contact:

Address:

Telephone:
Fax:

E-Malil:

PERMIT HOLDER:

Contact:

Address:

Telephone:
Fax:

E-Mail:
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XVII.SIGNATURES

IN WITNESS WHEREOF THE PARTIES HERETO have executad Certificate of Inclusion
to be in effect on the date of the last signat@lew.

Participant Authorized Officer Date

Permit Holder Authorized Officer Date
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EXHIBIT A

PROPERTY INTEREST OF PARTICIPANT

[For agricultural/ranching interests, provide dgsgon of surface interests]
[For oil and gas development, provide appropriaticia of property interest where Covered
Activities will occur including identification of @lls in Permit area counties and proposed wells
in permit area]

[For general construction activities, describe proypinterests]
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CERTIFICATE OF PARTICIPATION

under the
Habitat Conservation Plan Component
of the
Texas Conservation Plan

for the

Dunes Sagebrush Lizard
(Sceloporus arenicolus)

CP Number

This certifies that Participant described hereimgtuded within the scope of Permit No.

issued in accordance with the above Habitat Coasierv Plan (HCP) portion of the Texas
Conservation Plan for the Dunes Sagebrush Liza&Ljithe Plan). The Plan was developed
under the authority of Section 10(a) of the Endaegi&Species Act of 1973, as amended (ESA),
16 U.S.C. 88 1531-1544. Permit No. wasessio Texas Comptroller of Public
Accounts (Permit Holder) on

Participant is a “Property Owner,” as defined by@#&R 8§ 17.3, who has a fee simple, leasehold,
or property interest (including owners of wateratiner natural resources), or any other entity
that may have a property interest, sufficient taycaut the proposed management activities,
subject to applicable State law, on non-Federal.ldhis and other key terms are defined in the
Plan and listed in the Glossary to the Plan (AppeRil

The goal of Permit Holder and Participant in depeig this Certificate of Participation (CP) is
to reduce and/or eliminate threats to the DSL amdribute to the conservation of DSL Habitat.

Participant voluntarily executes this CP with PerAolder and commits to implement this CP in
accordance with the terms and conditions contalrexe@in. By signing below, the Participant
acknowledges that they have read and understanBléme and in particular those components
applicable to the HCP and this CP.
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l. ENROLLMENT

Consistent with the definition of Property Ownedan50 CFR § 17.3, Participant has provided
to Permit Holder a description of its property net& enabling it to enroll in this CP (Exhibit A).
Participant is responsible for ensuring that thevigions of this CP are implemented by its
employees and contractors. For the purposes of GRls Permit Holder shall include any
contractor acting on Permit Holder’s behalf unlefgerwise specified.

1. COVERED ACTIVITIES

This CP covers the [ranching] [oil and gas develepth[agricultural] [general construction]
activities described below. Coverage also is preditbr implementation of Mitigation Activities
and Recovery Activities as described by the CP, @y incidental take that occurs as part of
those activities). The incidental take authorityopded under the CP and corresponding
incidental take permit under the ESA does not ektenincidental take resulting from activities
not specified in this CP, unless such activities agreed to by the parties pursuant to the terms
herein.

[INSERT COVERED ACTIVITIESFOR
PARTICULAR PARTICIPANT/CP HERE]

[Covered Activities should be consistent
with those described in Section 6 of the Plan]

1. MINIMIZATION MEASURES

Participant commits to undertake the following Nimzation Measures in accordance with
this CP:

[INSERT MINIMIZATION MEASURES
FOR PARTICULAR PARTICIPANT/CP HERE]
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[Minimization Measures should be selected from ¢higsnimization Measures described in
Section 8 of the Plan]

V. INCIDENTAL TAKE AUTHORIZATION

In exchange for entering into this CP, and on tbeddion that Participant fulfills all other
obligations hereunder, Participant is authorizedeurthe incidental take permit issued by U.S.
Fish and Wildlife Service (FWS) to Permit Holderden Section 10(a)(1)(B) of the ESA. The
permit authorizes the incidental take of DSLs bytiBipant as long as such “take” is incidental
to otherwise lawful activities and consistent wvitiis CP.

Further, in the event of unforeseen circumstanE®8S will not require the commitment of
additional land, water, or other natural resoursegond the level otherwise agreed to for the
species in this CP. FWS may request additionat@wmation, but since it is voluntary on the
part of Permit Holder and Participant, consenthef Permit Holder and Participant must be in
writing.

V. FEES ASSESSMENTSAND MITIGATION

Participant and Permit Holder have calculated thy@ieable Participation Fee for this CP using
the methodology in the Fee Schedule provided aseAgm D to the Plan. Participant agrees to
pay an annual Participation Fee of $ . idaaht will remit the Participation Fee to
Permit Holder upon execution of this CP and on d@heiversary date of execution. Permit
Holder will administer the funds in a Habitat Piiten Fund account according to the Plan and
state laws and rules.

Participant acknowledges that Section 11.3 of then Pauthorizes the Permit Holder to
periodically impose a Participation Assessment arti€pant and other participants as necessary
to fund program administration by the Permit HoldBarticipant shall pay a Participation
Assessment within ninety (90) days of receipt wirdten invoice for same from Permit Holder.

Participant acknowledges that Section 12 of then leates the CRA System through which
Mitigation Credits and Recovery Awards will be udedoffset the incidental take authorized
under this CP. Participant confirms that it haguared or will acquire Mitigation Credit Acre
Units or Recovery Award Acre Units in an amountfisiént to offset any incidental take
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authorized under the CP prior to the occurrenceswfh incidental take. The applicable
mitigation and recovery ratios are set forth in Ftan.

VI. SUSPENSION FOR NONPAYMENT

Participant agrees that Permit Holder may suspeedGP if and for so long as any fee or
assessment on Participant is past due.

VII. TRANSFERSAND ADDITIONS

Participant may transfer this CP to another paudict or successor in interest. All transfers must
be acknowledged by Permit Holder. Notificationiofent to transfer will be transmitted to
Permit Holder for approval thirty (30) days priorttansfer.

Participant may request to amend this CP to addtiaddl Covered Activities at any time,
provided that appropriate Mitigation Credit Acre itdnor Recovery Award Acre Units are
acquired prior to offset any additional incidertete authorized under the CP. This CP must be
amended and executed by Participant and Permitaddta include such additional Covered
Activities.

VIIl. TERM

The CP will be in effect from the date all partggn below until the Plan expires, unless
otherwise terminated in accordance with the terarsih or other applicable law.

IX. TERMINATION AND DISPUTE RESOLUTION

Participant may terminate this CP by giving thi{3@) days written notice to Permit Holder as to
any or all of the Covered Activities covered by @e. Upon termination, Participant is required
to surrender the benefits it receives under thedamtal take permit at termination, thus
relinquishing his or her incidental take authoritfiermination does not negate or diminish
benefits or incidental take authorization providedParticipant for Covered Activities conducted
prior to the date of termination. Upon terminati@any Participation Fee or Participation
Assessment paid by Participant will be used by Refmlder to support the DSL and will not be
refunded.

Permit Holder may suspend or terminate the CPrifi¢j@ant has materially breached the terms
and conditions of the CP, after reasonable notik @pportunity to cure, as described in this
Section IX.

Permit Holder’s contractor shall provide writtentine to Participant within thirty (30) days of

identifying any potential non-compliance with anteor condition of the CP. Participant shall
have sixty (60) days to correct the potential nompliance or demonstrate due diligence to
correct the potential non-compliance. To corracdemonstrate due diligence to correct the
potential non-compliance, Participant must, witbixty (60) days of receiving the written notice
of the potential non-compliance, provide a respdadeermit Holder’s contractor that:
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* Indicates that the Participant has taken correctagtion to remedy the
non-compliance and describes how the non-compliaaséeen resolved; or

» Describes the corrective action that the Partidipaiit take and the time period in
which the Participant will complete the correctaation; or

* Denies that the non-compliance has occurred anevshwomw the Participant is
prepared to discuss the resolution of the notice.

Permit Holder’s contractor shall reply in writing Participant’s response within thirty (30) days

and either a) accept Participant’s response, ithvevent any corrective action committed to by
Participant shall become a term or condition o$ 6P or b) not accept Participant’s response,
and issue a notice of material breach and recomroemndctive actions, which shall be resolved

as follows:

* Within thirty (30) days following the issuance ofnatice of material breach and
recommended corrective action, Permit Holder’s i@ntbr and Participant each shall
prepare a statement of position for review by tteeffng Committee. The Steering
Committee shall review such statements and othfarnration available to the
Steering Committee and issue a recommendationroiPdolder on the occurrence
of the material breach and corrective action withimety (90) days of receipt of such
statements.

* Permit Holder shall review the recommendation ef 8teering Committee and issue
its finding on the occurrence of the material bheaod required corrective action
within thirty (30) days. Participant shall compiith Permit Holder’s finding. If
Participant fails to comply with Permit Holder's\fling, Permit Holder may suspend
or terminate the CP as to Participant.

Nothing herein restricts FWS from suspending ookawy the CP, in whole or in part, for cause
in accordance with 50 CFR 813.28(a) or the laws @giilations in force at the time of this
agreement.

X. NO WAIVER

The Parties agree and acknowledge that the exestehdhe Plan, its contents and/or any
statements or representations made in connectitim tve preparation of the Plan shall not
prejudice any claim that the State of Texas, thenReHolder, any Participant, or any agency,
association or other entity consulting in or othiseninvolved in the preparation of the Plan may
have that the DSL does not qualify as a threatewmeendangered species as those terms are
defined under the ESA and/or that the DSL shoult b determined to be a threatened or
endangered species pursuant to Section 4 of the BEBA.S.C. 1533, and all rights and defenses
related to any such claims are hereby expressgrved. Participant is also not responsible for
work being accomplished by Permit Holder using fesisl to Permit Holder.
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Xl.  RELEASE

If at any time any administrative or legal challengrevents the implementation of this CP,
Participant shall be excused from its performanedeu this CP and shall release the United
States, Department of the Interior, FWS, and Péatuiter from any legal claims related to, and,
against all other Parties to, this CP and CCAA.

XIl.  AMENDMENT

This CP may be amended with the written consenthefParties hereto. The Parties will use
their best efforts to respond to proposed amendneithin sixty (60) days of receipt of such
notice. This CP will only be amended upon agredroethe Parties.

XI1l. MULTIPLE ORIGINALS

This CP may be executed in any number of multipigirals. A complete original of this CP
shall be maintained in the records of the Partezstb.

X1V. REPORTING REQUIREMENTS

By March 31 of each year during the term of this E&ticipant will provide Permit Holder with

an Annual Participant Report for the prior calenglzar that identifies: (a) the Covered Activities
that have occurred under this CP; (b) to the kndgdeof Participant, any material non-
compliance with the terms of the CP; and (c) argidiental take by Participant that occurred
under the CP and the amount of Mitigation CrediteAdnits and Recovery Award Acre Units
acquired by Participant to offset such incidentéddet The Annual Participant Report will aid
Permit Holder in meeting their annual reporting uiegments under the Plan. Information
submitted by Permit Holder to FWS as part of thenfteHolder’'s annual reporting under

Section 8.2 of the Plan, or submitted under anyertbrovision of the Plan, will provide

sufficient detail to enable FWS to enforce the @@ monitor compliance with CP provisions,
but Participant and other identifying informationliwbe removed and kept confidential as
specified in Section XV.

XV. CONFIDENTIALITY

Under Texas law, information collected by the Pértdolder from a Participant and relating to
the specific location, species identification, aragtity of any animal or plant life cannot be
disclosed to FWS or any other person, includingatesor federal agency the information; and,
further, it is not subject to the Texas Public hmiation Act. See Act of June 29, 2011, 82nd
Leg., 1st C.S., S.B. 1, 867.01 (to be codifiedet.TGov't Code § 403.454). The Permit Holder
may only disclose to the person who provided ibinfation that relates to the specific location
or quantity of the species for which the Plan ismgeprepared, unless the person consents in
writing to full or specified partial disclosure sfich information.ld.

Notwithstanding this statutory confidentiality preion, the Permit Holder must provide
sufficient information as required by Section 8r2other provisions of the Plan to enable FWS

AUS01:612076.13 Page 6 of 9
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to enforce the Permit and monitor compliance, karti€ipant and other identifying information
will be removed. Information establishing a viotati of any law is not subject to the
confidentiality provision.

XVI. ACCESSFOR COMPLIANCE MONITORING AND RESEARCH

Subject to appropriate rights, Participant agregarovide Permit Holder with reasonable access
to inspect Participant's Covered Activities for thmurpose of monitoring Participant’s
compliance with the terms of this CP and for acaderasearch activities established in
conjunction with the Plan. All information des@tbin Section XIV of this CP and gathered as
part of compliance monitoring and research acesitiwill be treated as confidential in
accordance with Section XV of this CP.

Permit Holder will coordinate with Participant tovodd unnecessary inconvenience and
disruption to Participant and any surface ownedfiferent from Participant). Permit Holder
will provide reasonable advance notice to Partitipe any intent to exercise the access rights
granted in this Section XVI of the date(s) wheneascis desired, the activities or measures that
are the subject of the inspection, and the duraifdhe scheduled visit. Access may also require
the notification and consent of surface owner iffedent from Participant).

Permit Holder’'s access to property is at its ovak.riParticipant (or surface owner if different

from Participant) makes no representation as tostifety or lack of hazards on the property.
Permit Holder acknowledges that certain activibesrural property have unknown hazards and
risks and can result in injury or property damagehe persons involved in these activities.
During all phases of work, Permit Holder commitstihe use of appropriate risk management
practices, including identification of potentialdwmn hazards with Participant or surface owner
before accessing property. Permit Holder and Rpatnt explicitly agree to apply the provisions

of Chapter 75 of the Texas Civil Practice and Rdaese€ode to Property Owners who grant
permissive access to their property to Permit Holde

XVIl. NOTICE

Any notice permitted or required by this CP shalltkansmitted within any time limits described
in this CP to the persons set forth below or sbaldeemed given five (5) days after deposit in
the United States mail, certified and postage pdepaturn receipt requested, and addressed as
follows or at such other address as any Party maay time to time specify to the other Parties
in writing:

PARTICIPANT:

Contact:

Address:

AUS01:612076.13 Page 7 of 9
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Telephone:
Fax:

E-Mail:

PERMIT HOLDER:

Contact:

Address:

Telephone:
Fax:

E-Malil:

AUS01:612076.13
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XVII.SIGNATURES

IN WITNESS WHEREOF THE PARTIES HERETO have executéas Certificate of
Participation to be in effect on the date of thet Eagnature below.

Participant Authorized Officer Date

Permit Holder Authorized Officer Date

AUS01:612076.13 Page 9 of 9
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EXHIBIT A

PROPERTY INTEREST OF PARTICIPANT

[For agricultural/ranching interests, provide dgsgon of surface interests]
[For oil and gas development, provide appropriaticia of property interest where Covered
Activities will occur, including identification oivells in Permit Area counties and proposed
wells in Permit Area.]

[For general construction activities, describe proypinterests]

AUS01:612076.13
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TEXAS CONSERVATIONPLAN
FOR THEDUNES SAGEBRUSHLIZARD
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APPENDIX C

ADDITIONAL SPECIES CONSIDERED

Majority of information included in the table is from county-level searches on TPWD's T&E species webpage:
"TX Counties" is specific to the 14-county plan area (Andrews, Bailey, Cochran, Crane, Ector, Gaines, Hale, Hockley, Lamb, Terry, Upton, Ward, Winkler, Yoakum)

Species name Status?
Effect of
Commom Scientific Federal State TX Counties? Species Inf  ormation DSL Plan Sources of Information
on the Species
BIRDS American Falco peregrinus DL T Andrews, Bailey, [subspecies of peregrine falcon; year-round resident|possible loss of |[TPWD;
Peregrine anatum Cochran, Crane, [and local breeder in west TX, nests in tall cliff perch sites White, Clayton M., Nancy J. Clum, Tom J.
Falcon Ector, Gaines, |eyries; also, migrant across state, winters along depending on Cade and W. Grainger Hunt. 2002. Peregrine
Hale, Hockley, |coast and farther south; occupies wide range of DSL restoration |Falcon (Falco peregrinus), The Birds of North
Lamb, Terry, habitats during migration, including urban, activities, but America Online (A. Poole, Ed.). Ithaca:
Upton, Ward, concentrations along coast and barrier islands, unlikely to impact |Cornell Lab of Ornithology; Retrieved from
Winkler, stopovers at leading landscape edges such as lake [the species as a |the Birds of North America Online:
Yoakum shores, coastlines, and barrier islands; feeds whole http://bna.birds.cornell.edu/bna/species/660
almost exclusively on medium-sized birds, while
insects and reptiles make up small proportion of the
diet; often hunts from lower perches during fall,
winter, and migration (e.g., trees, utility poles, fence
posts, banks, mounds)
Arctic Falco peregrinus DL Andrews, Bailey, [subspecies of peregrine falcon; migrant throughout |possible loss of |[TPWD;
Peregrine tundrius Cochran, Crane, |[TX from northern breeding grounds, winters along |perch sites White, Clayton M., Nancy J. Clum, Tom J.
Falcon Ector, Gaines, |coast and farther south; occupies wide range of depending on Cade and W. Grainger Hunt. 2002. Peregrine
Hale, Hockley, |habitats during migration with concentrations along |DSL restoration |Falcon (Falco peregrinus), The Birds of North
Lamb, Terry, coast and barrier islands; low-altitude migrant, activities, but America Online (A. Poole, Ed.). Ithaca:
Upton, Ward, stopovers at leading landscape edges such as lake [unlikely to impact |Cornell Lab of Ornithology; Retrieved from
Winkler, shores, coastlines, and barrier islands; feeds the species as a |the Birds of North America Online:
Yoakum almost exclusively on medium-sized birds; insects |whole http://bna.birds.cornell.edu/bna/species/660
and reptiles make up small proportion of diet; often
hunts from lower perches during fall, winter, and
migration (e.qg., trees, utility poles, fence posts,
banks, mounds)
Baird's Ammodramus Andrews, Bailey, |shortgrass prairie with scattered low bushes and likely no negative |[TPWD;
Sparrow bairdii Cochran, Crane, [matted vegetation; winters in Mexico and just impact to species |Green, M. T., P. E. Lowther, S. L. Jones, S.
Ector, Gaines, |across Rio Grande into Texas from Brewster from DSL plan K. Davis and B. C. Dale. 2002. Baird's
Hale, Hockley, |through Hudspeth counties; mostly migratory in Sparrow (Ammodramus bairdii), The Birds of
Lamb, Terry, western half of State, rarely observed during North America Online (A. Poole, Ed.). Ithaca:
Upton, Ward, migration but has been found in grasslands, weedy Cornell Lab of Ornithology; Retrieved from
Winkler, fields, hay fields, and bare ground on margins of the Birds of North America Online:
Yoakum water bodies http://bna.birds.cornell.edu/bna/species/638
Bald Eagle Haliaeetus DL T Andrews, Bailey, [found primarily near rivers and large lakes; nests in |likely no negative [TPWD;
leucocephalus Cochran, Crane, [tall trees or on cliffs near water; communally roosts, [impact to species |Buehler, David A. 2000. Bald Eagle

Ector, Gaines,
Hale, Hockley,
Lamb, Terry,
Upton, Ward,
Winkler,
Yoakum

especially in winter; hunts live prey, scavenges, and
pirates food from other birds; most stopover sites
used during migration have traditional roost sites,
often clumps of mature deciduous trees in riparian
areas

from DSL plan

(Haliaeetus leucocephalus), The Birds of
North America Online (A. Poole, Ed.). Ithaca:
Cornell Lab of Ornithology; Retrieved from
the Birds of North America Online:
http://bna.birds.cornell.edu/bna/species/506
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Species name Status*
Effect of
Commom Scientific Federal State X Counties? Species Inf  ormation DSL Plan Sources of Information
on the Species
Ferruginous |Buteo regalis Andrews, Bailey, |open country, primarily prairies, plains, and possible loss of |[TPWD;
Hawk Cochran, Crane, |badlands; nests in tall trees along streams or on perch sites Bechard, Marc J. and Josef K. Schmutz.
Ector, Gaines, |steep slopes, cliff ledges, river-cut banks, hillsides, |depending on 1995. Ferruginous Hawk (Buteo regalis), The
Hale, Hockley, |power line towers; year-round resident in DSL restoration  |Birds of North America Online (A. Poole,
Lamb, Terry, northwestern high plains; wintering elsewhere activities, but Ed.). Ithaca: Cornell Lab of Ornithology;
Upton, Ward, throughout western 2/3 of Texas, primarily unlikely to impact |Retrieved from the Birds of North America
Winkler, grassland and shrubsteppe habitats, especially the species as a |Online:
Yoakum where prairie dogs are abundant; in winter, hunts  [whole http://bna.birds.cornell.edu/bna/species/172
from perches and from ground; mammals comprise
majority of diet, <1% composed of amphibians and
reptiles
Interior Least |Sternula LE E Crane, Ward subspecies is listed only when inland; nests along |[likely no negative [TPWD;
Tern antillarum sand and gravel bars within braided streams, rivers;|impact to species |Thompson, Bruce C., Jerome A. Jackson,
athalassos also know to nest on man-made structures (inland [from DSL plan Joannna Burger, Laura A. Hill, Eileen M.
beaches, wastewater treatment plants, gravel Kirsch and Jonathan L. Atwood. 1997. Least
mines, etc); primarily a fish-eater, feeding in Tern (Sternula antillarum), The Birds of North
shallow waters of rivers, streams, and lakes; America Online (A. Poole, Ed.). Ithaca:
primarily follows major rivers and marine coasts Cornell Lab of Ornithology; Retrieved from
during migration the Birds of North America Online:
http://bna.birds.cornell.edu/bna/species/290
Lesser Prairie{ Tympanuchus C Andrews, Bailey, |arid grasslands, generally interspersed with shrubs |possible loss of |[TPWD;
Chicken pallidicinctus Cochran, such as sand sagebrush, sand plum, skunkbush lek habitat Hagen, Christian A. and Kenneth M. Giesen.
Gaines, Hockley,|sumac, and shinnery oak shrubs, but dominated by [depending on 2005. Lesser Prairie-Chicken (Tympanuchus
Lamb, Terry, sand dropseed, sideoats grama, sand bluestem, DSL restoration [pallidicinctus), The Birds of North America
Yoakum and little bluestem grasses; nests in a scrape lined |activities; Online (A. Poole, Ed.). Ithaca: Cornell Lab of
with grasses; breeding display grounds are currently there is [Ornithology; Retrieved from the Birds of
characterized by sparse vegetation and typically no overlap North America Online:
located on knolls or ridges between known  |http://bna.birds.cornell.edu/bna/species/364
DSL range and
known LPC range
Mountain Charadrius Andrews, Bailey, [breeding: nests on high plains or shortgrass prairie, |likely no negative [TPWD;
Plover montanus Cochran, Crane, [on ground in shallow depression (e.g., prairie dog |impact to species |Knopf, Fritz L. and M. B. Wunder. 2006.

Ector, Gaines,
Hale, Hockley,
Lamb, Terry,
Upton, Ward,
Winkler,
Yoakum

towns); wintering: shortgrass plains and bare, dirt
(plowed) fields; primarily insectivorous; during
migration, frequents landscapes on the southern
plains similar to those used during breeding and
wintering

from DSL plan

Mountain Plover (Charadrius montanus), The
Birds of North America Online (A. Poole,
Ed.). Ithaca: Cornell Lab of Ornithology;
Retrieved from the Birds of North America
Online:
http://bna.birds.cornell.edu/bna/species/211
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Species name Status*
Effect of
Commom Scientific Federal State X Counties? Species Inf  ormation DSL Plan Sources of Information
on the Species
Prairie Falcon|Falco mexicanus Andrews, Bailey, |Shrub-steppe desert, grasslands, mixed shrub and |possible loss of |[TPWD;
Cochran, Crane, [grasslands, and alpine tundra; inhabits dry perch sites Steenhof, Karen. 1998. Prairie Falcon (Falco
Ector, Gaines, |environments where cliffs or bluffs (for nesting) depending on mexicanus), The Birds of North America
Hale, Hockley, |punctuate open plains and shrub-steppe deserts; |DSL restoration |Online (A. Poole, Ed.). Ithaca: Cornell Lab of
Lamb, Terry, feeds primarily on ground squirrels and horned activities, but Ornithology; Retrieved from the Birds of
Upton, Ward, larks, also lizards, other species of passerines, and |unlikely to impact |North America Online:
Winkler, small rodents the species as a |http://bna.birds.cornell.edu/bna/species/346
Yoakum whole
Snowy Plover |Charadrius Andrews, Bailey, [ground nesting bird found primarily on unvegetated |likely no negative [TPWD;
alexandrinus Cochran, Crane, [to sparsely vegetated coastal beaches and shores |impact to species |Page, Gary W., Lynne E. Stenzel, G. W.
Ector, Gaines, |of inland alkaline lakes; formerly an uncommon from DSL plan Page, J. S. Watrriner, J. C. Warriner and P.
Hale, Hockley, |breeder in the Panhandle; potential migrant; winters W. Paton. 2009. Snowy Plover (Charadrius
Lamb, Terry, along coast; feeds on terrestrial, freshwater, alexandrinus), The Birds of North America
Ward, Winkler, [brackish, and marine invertebrates Online (A. Poole, Ed.). Ithaca: Cornell Lab of
Yoakum Ornithology; Retrieved from the Birds of
North America Online:
http://bna.birds.cornell.edu/bna/species/154
Sprague's Anthus spragueii C Andrews, Crane,|only in Texas during migration and winter, mid likely no negative |TPWD;
Pipit Ector, Gaines, |September to early April; strongly tied to native impact to species |Robbins, Mark B. and Brenda C. Dale. 1999.
Upton, Ward, upland prairie, prefers well-drained areas in open |from DSL plan Sprague's Pipit (Anthus spragueii), The Birds
Winkler grassland; grasslands with even low densities of of North America Online (A. Poole, Ed.).
shrubs are avoided; may also use fallow fields Ithaca: Cornell Lab of Ornithology; Retrieved
(alfalfa, soybean, wheat) during migration and from the Birds of North America Online:
winter; feeds primarily on arthropods, some seeds http://bna.birds.cornell.edu/bna/species/439
Western Athene Andrews, Bailey, |subspecies of burrowing owl; occurs in open likely no negative |[TPWD;
Burrowing cunicularia Cochran, Crane, |grasslands, especially prairie, plains, and savanna, [impact to species |Haug, E. A., B. A. Millsap and M. S. Martell.
Oowl hypugaea Ector, Gaines, |sometimes in open areas such as vacant lots near |from DSL plan 1993. Burrowing Owl (Athene cunicularia),
Hale, Hockley, |human habitation or airports; nests and roosts in The Birds of North America Online (A. Poole,
Lamb, Terry, abandoned burrows; opportunistic feeders, Ed.). Ithaca: Cornell Lab of Ornithology;
Upton, Ward, primarily arthropods, small mammals, and birds, Retrieved from the Birds of North America
Winkler, with amphibians and reptiles also reported Online:
Yoakum http://bna.birds.cornell.edu/bna/species/061
Western Charadrius Andrews, Bailey, [subspecies of snowy plover; ground nesting bird likely no negative |TPWD;
Snowy Plover |alexandrinus Cochran, Crane, [found primarily on unvegetated to sparsely impact to species |Page, Gary W., Lynne E. Stenzel, G. W.
nivosus Ector, Gaines, |vegetated coastal beaches and shores of inland from DSL plan Page, J. S. Watrriner, J. C. Warriner and P.

Hale, Hockley,
Lamb, Terry,
Ward, Winkler,
Yoakum

alkaline lakes; uncommon breeder in the
Panhandle; potential migrant; winters along coast;
feeds on terrestrial, freshwater, brackish, and
marine invertebrates

W. Paton. 2009. Snowy Plover (Charadrius
alexandrinus), The Birds of North America
Online (A. Poole, Ed.). Ithaca: Cornell Lab of
Ornithology; Retrieved from the Birds of
North America Online:
http://bna.birds.cornell.edu/bna/species/154
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Species name Status*
Effect of
Commom Scientific Federal State X Counties? Species Inf  ormation DSL Plan Sources of Information
on the Species
Whooping Grus americana LE E Andrews, Bailey, |potential migrant via plains throughout most of TX |likely no negative [TPWD;
Crane Cochran, to coast; primary migration habitat includes impact to species [Lewis, James C. 1995. Whooping Crane
Gaines, Hale, cropland and wetland areas; winters in coastal from DSL plan (Grus americana), The Birds of North
Hockley, Lamb, |marshes of Aransas, Calhoun, and Refugio America Online (A. Poole, Ed.). Ithaca:
Terry, Yoakum [counties Cornell Lab of Ornithology; Retrieved from
the Birds of North America Online:
http://bna.birds.cornell.edu/bna/species/153
MAMMALS |Big free-tailed |Nyctinomops Crane, Hale, habitat data sparse but records indicate that likely no negative |TPWD
bat macrotis Hockley, Lamb, |species prefers to roost in crevices and cracks in  [impact to species
Terry, Ward high canyon walls, but will use buildings, as well;  |from DSL plan
reproduction data sparse, gives birth to single
offspring late June-early July; females gather in
nursery colonies; winter habits undetermined, but
may hibernate in the Trans-Pecos; opportunistic
insectivore
Black bear Ursus T/ISA;NL T Bailey, Crane, |bottomland hardwoods and large tracts of likely no negative |TPWD
americanus Upton, Ward inaccessible forested areas; due to field impact to species
characteristics similar to Louisiana Black Bear (LT, [from DSL plan
T), treat all east Texas black bears as federal and
state listed Threatened
Black-footed [Mustela nigripes LE Andrews, Bailey, |extirpated; inhabited prairie dog towns in the likely no negative |TPWD
ferret Cochran, Crane, |general area impact to species
Ector, Gaines, from DSL plan
Hale, Hockley,
Lamb, Terry,
Upton, Ward,
Winkler,
Yoakum
Black-tailed [Cynomys Andrews, dry, flat, short grasslands with low, relatively sparse [likely no negative |TPWD
prairie dog ludovicianus Cochran, Crane, |vegetation, including areas overgrazed by cattle; impact to species

Ector, Gaines,
Hale, Hockley,
Lamb, Terry,
Upton, Ward,
Winkler,
Yoakum

live in large family groups

from DSL plan
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Species name Status*
Effect of
Commom Scientific Federal State X Counties? Species Inf  ormation DSL Plan Sources of Information
on the Species
Gray wolf Canis lupus LE E Andrews, Bailey, |extirpated; formerly known throughout the western |likely no negative [TPWD
Cochran, Crane, [two-thirds of the state in forests, brushlands, or impact to species
Ector, Gaines, |grasslands from DSL plan
Hale, Hockley,
Lamb, Terry,
Upton, Ward,
Winkler,
Yoakum
Jones' pocket |Geomys Andrews, southwestern plains of Texas; deep sandy soils of [likely no negative |TPWD
gopher knoxjonesi Cochran, Crane, [aeolian origin; small isolated population vulnerable [impact to species
Ector, Gaines, |to land use changes from DSL plan
Hockley, Terry,
Ward, Winkler,
Yoakum
Pale Corynorhinus Andrews, Bailey, [roosts in caves, abandoned mine tunnels, and likely no negative |TPWD
Townsend's |townsendii Cochran, Crane, |occasionally old buildings; hibernates in groups impact to species
big-eared bat [pallescens Ector, Gaines, |during winter; in summer months, males and from DSL plan
Hale, Hockley, |females separate into solitary roosts and maternity
Lamb, Terry, colonies, respectively; single offspring born May-
Upton, Ward, June; opportunistic insectivore
Winkler,
Yoakum
Pecos River [Ondatra Crane creeks, rivers, lakes, drainage ditches, and canals; [likely no negative |TPWD
muskrat zibethicus prefer shallow, fresh water with clumps of marshy |impact to species
ripensis vegetation, such as cattails, bulrushes, and sedges;|from DSL plan
live in dome-shaped lodges constructed of
vegetation; diet is mainly vegetation; breed year
round
Plains spotted|Spilogale putorius Bailey, Cochran, |catholic; open fields, prairies, croplands, fence likely no negative |TPWD
skunk interrupta Hale, Hockley, |rows, farmyards, forest edges, and woodlands; impact to species
Lamb, Terry, prefers wooded, brushy areas and tallgrass prairie |from DSL plan
Yoakum
Swift fox Vulpes velox Andrews, Bailey, [restricted to current and historic shortgrass prairie; |likely no negative [TPWD

Cochran, Ector,
Gaines, Hale,

Hockley, Lamb,
Terry, Yoakum

western and northern portions of Panhandle

impact to species
from DSL plan
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Effect of
Commom Scientific Federal State X Counties? Species Inf  ormation DSL Plan Sources of Information
on the Species
REPTILES [Spot-tailed Holbrookia Ector, Upton, central and southern Texas and adjacent Mexico; |[likely no negative |TPWD; Dixon 2000
earless lizard |lacerata Ward, Winkler [moderately open prairie-brushland; fairly flat areas |impact to species
free of vegetation or other obstructions, including [from DSL plan
disturbed areas; eats small invertebrates; eggs laid
underground
Texas horned |Phrynosoma T Andrews, Bailey, |open, arid and semi-arid regions with sparse likely no negative |TPWD
lizard cornutum Cochran, Ector, |vegetation, including grass, cactus, scattered brush [impact to species
Gaines, Hale, or scrubby trees; soil may vary in texture from from DSL plan
Hockley, Lamb, |sandy to rocky; burrows into soil, enters rodent
Terry, Upton, burrows, or hides under rock when inactive; breeds
Winkler, March-September
Yoakum
FISH Pecos pupfish|Cyprinodon T Crane, Ward originally Pecos River basin, presently restricted to [Plan does not TPWD
pecosensis upper basin only; shallow margins of clear, encompass
vegetated spring waters high in calcium carbonate, |aquatic systems
as well as in sinkhole habitats
MOLLUSK |False spike |Quadrula mitchelli T Crane possibly extirpated in Texas; probably medium to  |Plan does not TPWD
mussel large rivers; substrates varying from mud through |encompass
mixtures of sand, gravel and cobble; one study aquatic systems
indicated water lilies were present at the site; Rio
Grande, Brazos, Colorado, and Guadalupe
(historic) river basins
INSECT Bleached Libellula Ward dragonfly; alkaline spring-fed streams and Plan does not TPWD
skimmer composita marshes, adults can oviposit directly into hot water |encompass
in hot springs, larvae live in cooler spring runs, aquatic systems
adults forage in brushlands; invertivore, diurnal,
larvae overwinter, flight season mid June to late
August
(scarab Anomala suavis Crane, Ector, rare, endemic insect species, currently known only |likely positive M. Warriner (TPWD)
beetle) Ward, Winkler [from the Monahans dunes of TX; herbivorous; impact from DSL
spend majority of life-cycle underground; sand plan
shinnery oak, along with dune-stabilizing grasses,
likely constitutes an important food source for the
species
(darkling Epitragosoma Crane, Ector, rare, endemic insect species, known to occur in likely positive M. Warriner (TPWD)
beetle) arenaria Ward, Winkler  [both the Mescalero and Monahans systems in NM  |impact from DSL

and TX; herbivorous; spend majority of life-cycle
underground; sand shinnery oak, along with dune-
stabilizing grasses, likely constitutes an important
food source

plan
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on the Species
(stag beetle) [Nicagus occultus Crane, Ector, rare, endemic insect species, currently known only |likely positive M. Warriner (TPWD)
Ward, Winkler [from the Monahans dunes of TX; herbivorous; impact from DSL
spend majority of life-cycle underground; sand plan
shinnery oak, along with dune-stabilizing grasses,
likely constitutes an important food source for the
species
(scarab Polyphylla Crane, Ector, rare, endemic insect species, known to occur in likely positive M. Warriner (TPWD)
beetle) monahansensis Ward, Winkler [both the Mescalero and Monahans systems in NM  |impact from DSL
and TX; herbivorous; spend majority of life-cycle plan
underground; sand shinnery oak, along with dune-
stabilizing grasses, likely constitutes an important
food source
(scarab Polyphylla Crane, Ector, rare, endemic insect species, known to occur in likely positive M. Warriner (TPWD)
beetle) pottsorum Ward, Winkler [both the Mescalero and Monahans systems in NM  |impact from DSL
and TX; herbivorous; spend majority of life-cycle plan
underground; sand shinnery oak, along with dune-
stabilizing grasses, likely constitutes an important
food source
(longhorned |Prionus arenarius Crane, Ector, rare, endemic insect species, known to occur in likely positive M. Warriner (TPWD)
beetle) Ward, Winkler [both the Mescalero and Monahans systems in NM  |impact from DSL
and TX; herbivorous; spend majority of life-cycle plan
underground; sand shinnery oak, along with dune-
stabilizing grasses, likely constitutes an important
food source
(longhorned |Prionus Crane, Ector, rare, endemic insect species, currently known only |likely positive M. Warriner (TPWD)
beetle) spinipennis Ward, Winkler  [from the Monahans dunes of TX; herbivorous; impact from DSL
spend majority of life-cycle underground; sand plan
shinnery oak, along with dune-stabilizing grasses,
likely constitutes an important food source for the
species
(Jerusalem [Stenopelmatus Crane, Ector, rare, endemic insect species, currently known only |likely positive M. Warriner (TPWD)
cricket) monahansensis Ward, Winkler  [from the Monahans dunes of TX; herbivorous; impact from DSL
spend majority of life-cycle underground; sand plan
shinnery oak, along with dune-stabilizing grasses,
likely constitutes an important food source for the
species
(weevil) Trigonoscutoides Crane, Ector, rare, endemic insect species, currently known only |likely positive M. Warriner (TPWD)
texanus Ward, Winkler [from the Monahans dunes of TX; herbivorous; impact from DSL

spend majority of life-cycle underground; sand
shinnery oak, along with dune-stabilizing grasses,
likely constitutes an important food source for the
species

plan
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PLANTS Dune Cyperus Andrews, moist to wet sand in swales and other depressions |likely positive TPWD
umbrella- onerosus Winkler among active or partially stabilized sand dunes; impact from DSL
sedge flowering/fruiting late summer-fall plan
Grayleaf rock-|Perityle cinerea Upton Texas endemic; crevices in dry limestone caprock [likely no negative |TPWD
daisy of mesas; flowering spring-fall impact to species
from DSL plan
Mexican mud-|Heteranthera Hockley wet clayey soils of resacas and ephemeral likely no negative |TPWD
plantain mexicana wetlands in South Texas and along margins of impact to species
playas in the Panhandle; flowering June-December,|from DSL plan
only after sufficient rainfall
Neglected Helianthus Ector, Winkler |deep sands on rolling hills and dunes of likely positive TPWD
sunflower neglectus Pleistocene sand sheets, often associated with impact from DSL
Havard's shin oak dwarf woodlands or mesquite-  [plan
sand sage woodlands; flowering July-September
1 Status:
LE, LT -Federally Listed Endangered/Threatened
PE, PT -Federally Proposed Endangered/Threatened
SAE, SAT -Federally Listed Endangered/Threatened by
C -Federal Candidate for Listing; formerly
DL, PDL -Federally Delisted/Proposed for Delisting
NL -Not Federally Listed
ET -State Listed Endangered/Threatened
NT -Not tracked or no longer tracked by the
“blank” -Rare, but with no regulatory listing status

2 Texas Counties: Qualifying statement regarding county-level occurrence list from TPWD website -

"These lists are not all inclusive for all rare species distributions. The lists were compiled, developed, and are updated based on field guides, staff expertise, scientific publications, and the TPWD Texas
Natural Diversity Database (TXNDD) (formerly the Biological and Conservation Data System) occurrence data. Historic ranges for some state extirpated species, full historic distributions for some extant
species, accidentals and irregularly appearing species, and portions of migratory routes for particular species are not necessarily included. Species that appear on county lists do not all share the same
probability of occurrence within a county. Some species are migrants or wintering residents only. Additionally, a few species may be historic or considered extirpated within a county."
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Appendix D - Fee Schedule

Projected
Initial Participation Fees* Units (#) . Projected Fee Revenues ($)
or # of Initial Annual
Participantst  Per Unit Cost ($)
Per Year Four Years

Private Land Owner (Surface Only)

Units of 1-100 acres 200 $10 $2,000 $8,000

Units of 101-10,000 acres 100 $50 $5,000 $20,000

Units of > 10,000 acres 5 $100 $500 $2,000
Oil and Gas Companies

Units of Existing Wells (as of January 1) 3433 $200 $686,600 $2,746,400
Miscellaneous Entities

Miscellaneous Entities is included to allow various

entities who may engage in Covered Activities to

voluntarily enroll under the Plan. Appropriate Units and

Fees for these entities will be established by Permit

Holder on a case-by-case basis. 16 $1,000 $16,000 $64,000
*Participation Fees may be adjusted with level of participation and other funding sources
FNumber of Units and Potential Participants by category are projected based on estimated
need for incidental take coverage.
Fees Total $710,100 $2,840,400
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APPENDIX E

Table Showing How Conservation Activities Can Provide Benefit
or Reduce and/or Eliminate Threatsto the Dunes Sagebrush Lizard

Overall
_ Threat | Conservation Measures|dentified )
Threat' Level to Reduce Threats Benefit"
Establish expansive area of habitat to Mitigates and recovers aliberal area
include dunes, flats and dispersal . .
; . . of habitat, flats and dispersal
corridors with buffer tiers for . )
NA L corridors based on current available
mitigation up to 200 meters, recovery science to ensure impacts are
Up to 600 meters and afford the mitigated commensurate with the
30 meter buffer the same measure as mitiaation strat
habitat. g ey
. . Reduces fragmentation; enhances
High %ﬁiﬁ(gfaaﬁgam location habitat, and restores larger contiguous
' blocks of mosaic habitat.
Reduces fragmentation; enhances
High Road removal and restoration. habitat, and restores larger contiguous
blocks of mosaic habitat.
. Reduces fragmentation; enhances
High sbﬁargfgcvgl ?L%%ﬁi%:qd habitat, and restores larger contiguous
blocks of mosaic habitat.
Habitat Loss, Contributes to understanding of
Fragmentation, _ Research on establishing restoration | recovery of habitat and the species
Degradation High of habitat. and informs adaptive management
decisions.
Removal of artificial surface Reduces fragmentation; enhances
NA materials on sites or road beds such habitat, and restores larger contiguous
as caliche, concrete or asphalt. blocks of mosaic habitat.
Route and construct new N L
infrastructure such as roads, Mini MIZEs fragmen_qtanon impact and
o X . degradation of habitat and decreases
pipelines, flowlines and power lines -
NA P probability for DSL exposure to
within existing disturbance or human activities.
corridors.
Site well locations and facilities Reduces development footprint,
outside of occupied and suitable minimizing loss of habitat and
shinnery oak dune complexes; or if fragmentation in the habitat.
NA avoidance is not an option, utilize Decreases probability for DSL

best practices such as infrastructure
routing and centralized facilities to
minimize disturbance.

exposure to human activities,
behavioral modification and
mortality.




Overall

Threat | Conservation Measures|dentified
Threat Leve to Reduce Threats Benefit
Schedule temporary surface Reduces probability for DSL

NA disturbance activities such as exposure to human activities,
installation of lines during periods of | behavioral modification and
DSL seasond inactivity. mortality.

Informs Adaptive Management

NA I\D/Ig(el op Management Plans for decisions with site specific

itigation and Recovery. ) ;
information.
Conduct research and monitoring to Informs Adaptive Management

NA assess the impacts of recovery decisions with site specific
efforts. information.

Manage application of tebuthiuron Removes threat of shinnery oak

Low and prohibit within 30.48 meters impact and habitat degradation from
(2100 feet) of dune complexes. application of tebuthiuron.

Reduces and prevents habitat
Removal of mesquite and other degradation by removing an invasive
invasive vegetation to manage species which promotes optimal
encroachment of invasive non native | habitat conditions and restores
High | vegetation in dune complexes. shinnery oak dune complex habitat.
Implement approved Mesquite and Enhances habitat, and restores larger
Habitat Loss, Invasive Species Management contiguous blocks of mosaic habitat.
Fragmentation, Program. Removes perches for predatory avian
Degradation Species.
Prohibit vehicle travel off road. Reduces degradation of habitat.
i Decreases potential for exposure to
Where available, enforce on road o .

NA L . . human activity and the probability of
access of facilities associated with behavi dification or
normal industrial activities. DSL chavior modi

mortality.
Brush Management Programs to limit
adverse impacts in dune/blow out
complexes, surrounding buffer areas | Eliminates degradation of habitat
and dispersal corridors. Suppressed | from bleed over of herbicide

NA rates of approved herbicides will be treatment. Promotes optimal habitat
applied to shinnery oak populations conditions and restores shinnery oak
on adjacent flats outside of dune dune complex habitat.
habitat with a minimum of 100 foot
(30.48 meter) buffer.

Minimizes or avoids impacts that
may cause degradation of habitat and

NA Minimize OHV usein occupied and | destabilization of dunes. Decreases

suitable dunes

potential for exposure to human
activity and the probability for DSL
behavioral modification or mortality.




Overall

Threat | Conservation Measures|dentified
Threat Level to Reduce Threats Benefit
Limit impact from seismic Minimizes impact that can cause
exploration in dune complexes by degradation or loss of habitat.

NA avoiding shinnery oak dune Decreases potential for exposure to
complexes, utilizing walk in human activity and the probability for
geophone, or conducting during DSL behavioral modification or
appropriate seasonal activity. mortality.

Grazing will be managed in Develops improved herbaceous plant

NA accordance with NRCS Prescribed community outside the habitat to
Grazing Standards and include proper | reduce livestock infringement and
stocking rates. their use of shinnery oak vegetation.
Place or construct livestock water
facilities and windmills outside and
away from known occupied and Reduces or minimizes impacts that
potential DSL habitat; or, if cause degradation of habitat and

NA avoidance is not an option, activity reduces use of shinnery oak by
should be restricted to the DSL domestic livestock in DSL Habitat.
inactive period of October to March. | Decreases probability for DSL
Utilize existing rights-of-way or behavioral modification or mortality.
avoid shinnery dune habitat when
possible.

Manages the livestock pressure on
Habitat Loss . . the system. Improper livestock
' Develop and implement a livestock :
Fragmentation, NA drou ghtp man alug err)n ent plan v management can cause degradation
Degradation ' and use of shinnery oak habitat by
domestic livestock.
Enhances habitat, and restores larger
ua | Mz oo troghinenm | GO lockel ot bl
reclamation on existing sites. can cause fragmentation and
degradation of DSL habitat.
Enhances habitat, and restores larger
Utilize directiona drilling to avoid contiguous blocks of mosaic habitat.
NA dune complex habitat where Reduces or minimizes impacts that
feasible. can cause fragmentation and
degradation of DSL habitat.
Reduces habitat degradation by
. - minimizing erosion, dust, and
NA Control vehicle speed limits. potential for DSL mortality
associated with traffic.
: : Minimizes traffic to sites which
When feasible, employ best practices reduces impacts that can cause
such as scada or remote well degradation of habitat and decreases
Low monitoring, pipeline transfer of sales

product, closed loop drilling systems,
etc.

potential for exposure to human
activity and the probability for DSL
behavioral modification or mortality.




Overall

Threat | Conservation Measures|dentified
Threat Level to Reduce Threats Benefit
Each O& G operator will develop an . ,
Inspection anl?:l Maintenance Plaﬁ for Regluces exposure to toxic chemicals
Ex Medium | "7 . . and decreases probability for DSL
posure to pipeline, flowline and facility mortalit
Toxic operations. Y
Chemicals —_
and . Purge abandoned or idle pipelines Elimi nates threat of exposure to
Hydrogen Medium and flowlines. chemu_:al leaks and prevents DSL
Sulfide mortality.
Emissions Eliminates exposure to treatment
Medium | Prohibit off site weed control. chemicals and decreases probability
for DSL mortality.
Hiah Incentivize use of an approved Feral Reduces disturbance to habitat and
9 Hog Control Program. removes threat to DSL mortality.
Remove unnecessary, abandoned or . .
Medium | unserviceable overhéad Reduces pe_rchl ng habitat for
infrastructure. predatory birds.
_ . Remove unnecessary or Reduces perching habitat for
Predation Medium unserviceable fences. predatory birds.
Construct new fences away from . .
occupied and potential DSL habitat RZ%“C% Pt CO*I" ng habitatfor y
or if avoidance is not an option predatory birds. Decreas&_ potentl
Low . . . for exposure to human activity and
confine construction and maintenance h bability for DSL behavioral
of new fences to period of DSL the probability for DSL avior
inactivity, October to March, modification or mortality.
. Greater degree of success for
Low t?;?}?::d ?létrfjcmf;,;duca%)nr,i ;r;d conservation of the DSL by
9 prog appropriate. increasing participation in Plan.
Generad Develop Management Plans for ! ”f‘.’ffns Ad{aptl\{e M anagement
Threats NA Mitigation and Recovery decisions with site specific
' information.
Conduct research and monitoring to Informs Adaptive Management
NA assess the impacts of Covered decisions with site specific

Activities,

information.

" Threats are based on the limited science and assumptions set forth in the proposed listing. Research under the Plan is intended

to assess the likely impacts, if any, of the threats identified in the proposed listing. Adaptive Management under the Plan will be

used to adjust Conservation Measures based on the further assessed impact of the identified threats.

I Benefit is presumed commensurate with the elimination of the threats identified in the proposed listing based on limited science

and assumptions set forth in proposed listing. Research under the Plan is intended to assess the expected benefits of the
Conservation Measures identified in the Plan. Adaptive Management under the Plan will be used to adjust Conservation

M easures based on the further assessed expected benefits of those measures.
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Appendix F
Texas Conservation Plan for the DSL

GLOSSARY

Acre Unit — A one (1) acre area that is verified as medtiegcriteria for areas that are likely to
be inhabited by DSL under Section 12.3.2 of theaPlAn Acre Unit under the Plan is either a
Mitigation Credit Acre Unit or Recovery Award Actit.

Adaptive Management— A formal, structured approach to dealing witlcenainty in natural
resources management, using the experience of ey and the results of research as an
ongoing feedback loop for continuous improvement.

Administration Account — An account created by the Permit Holder in tlabitht Protection
Fund for administration of the Plan.

Applicant — Texas Comptroller of Public Accounts.

Baseline— The existing status of DSL and delineation astixg DSL Habitat to be determined
through population and habitat surveys conductedeurnhe Plan. An initial baseline will
determine the current status of the DSL and DSLitdabnd subsequent baselines will be used
to assist in evaluations of the effectiveness efRhan.

Candidate Conservation Agreement with Assurances (CAA) — The portion of the Plan
applicable to Covered Activities of Participantsraled prior to any listing of the DSL.
Conservation Measures implemented under the CCAAS@n avoidance and minimization but
may also include Recovery Activities.

Certificate of Inclusion (Cl) — An agreement between Permit Holder and Partitip@enroll
Covered Activities of Participant prior to listirgf the DSL, if any, into the CCAA portion of
Plan.

Certificate of Participation (CP) — An agreement between Permit Holder and Partitipa
enroll Covered Activities of Participant occurriafier listing of the DSL, if any, into the HCP
portion of Plan.

Changed circumstances- Circumstances affecting a species or geogragieia covered by a
conservation plan that can reasonably be antiadpayeplan developers and FWS and that can be
planned for.

Conservation Activities — All measures that aim to avoid or minimize take conserve and
enhance the survival of, mitigate for the take af,recover the DSL and DSL Habitat, as
described in Section 8 of the Plan.

Conservation Measures- Those measures that aim to conserve and entiamsarvival of the
DSL and DSL Habitat, as described in Section $hefRlan.



Conservation Recovery Award (CRA) System- A system where Mitigation Activities and

Recovery Activities are performed under the Plantie Plan Area for the generation of
Mitigation Credits and Recovery Awards as describedection 12 of the Plan. The CRA

system is similar to a conservation bank in thatti@pants must acquire sufficient banked
Mitigation Credits and Recovery Awards to offsey amcidental take of DSL authorized under
the incidental take permit issued to Permit Holddrhe CRA System requires the use of a
Qualified Third Party Contractor retained by therfié Holder to determine the amount of

Mitigation Credits and Recovery Awards generated.

Covered Activities — Those activities addressed in the Plan whidwoifducted in DSL Habitat
may result in incidental take for which the Perrhiblder is seeking coverage under the
enhancement of survival and incidental take perputsuant to Section 10 of the ESA.

CRA System Agreement— An agreement between Permit Holder and a Profgwyer that
provides for the performance of Mitigation Actie and Recovery Activities in the Plan Area
and the generation of Mitigation Credits and Recpveavards.

DSL Habitat — Those portions of Andrews, Cochran, Crane, E&aines, Ward, Winkler, and
Yoakum Counties which have shinnery oak dune coxeglelikely to be occupied by or
particularly suitable for DSL as demarcated on Fegli-2 in the Plan. Shinnery oak dune
complexes likely to be occupied by DSL have dedapgdvinollowed depressions called blowouts
bordered by shinnery oak. Shinnery oak dune caxegl¢hat have the potential for occupation
by DSL include dunes with shinnery oak, but havweepicharacteristics reducing the likelihood
of occupation, such as shallower dunes or the poesef mesquite. For the purposes of this
Plan, DSL Habitat includes all shinnery oak dunmplexes in the identified counties that are
likely to be occupied by DSL or have the potent@l occupation by DSL. Further, all area
within a 30m buffer of DSL Habitat is conservatiyebnsidered DSL Habitat in the Plan.

Enhancement of Survival Permit— Permit issued to Permit Holder under CCAA paortif
Plan pursuant to Section 10 of the ESA. The Pemsnéutomatically issued once the DSL is
listed, if ever, and provides incidental take autigjofor Covered Activities of Participants
enrolled under the CCAA through a CI.

ESA — Endangered Species Act of 1973, as amendedginibie effective date of the Plan.

Habitat Conservation Plan (HCP)— The portion of the Plan applicable to Coveretiviites of
Participants that result in incidental take aftex DSL is listed, if at all.

Habitation Conservation Fund — The fund established by the Permit Holder thait mmclude
an Administration Account, a Mitigation Account arad Recovery Account. See Act of
June 29, 2011, 82nd Leg., 1st C.S., S.B. 1, 86{Id0ke codified at Tex. Gov't Code § 403.454).

Harass — An intentional or negligent act or omission tlcatates the likelihood of injury to
wildlife by annoying it to such an extent as tongfigantly disrupt normal behavioral patterns
which include, but are not limited to, breedingedang, or sheltering.See 50 CFR § 17.3.
Harass is one component of the legal definitiottake” under the ESA.



Harm — An act that kills or injures wildlife. Such arctamay include significant habitat
modification or degradation which results in injuo§ or death to wildlife by significantly
impairing essential behavioral patterns, includingeeding, feeding, or sheltering.
See 50 CFR § 17.3. Harm is one component of the Idgahition of “take” under ESA.

Incidental Take Permit — Permit issued to Permit Holder under HCP porab®lan pursuant
to Section 10 of the ESA. The Permit is automadiydakued once the DSL is listed, if ever, and
provides incidental take authority for Covered Auities of Participants enrolled under the HCP
through a CP.

Management Plans— Contracts with property owners designed to betied DSL and that are
used to generate Mitigation Credits or Recovery AlsaA Participant Cl or CP can include
Management Plan components as appropriate.

Minimization Measures — Those measures that aim to avoid and minimike & DSL and
DSL Habitat, as described in Section 8 of the PMmimization measures are a subset of
Conservation Measures.

Mitigation Account — An account created by the Permit Holder in tlabikat Protection Fund
dedicated for the performance of Mitigation Actieg.

Mitigation Activities — Those measures that mitigate for incidental takéhe DSL and DSL
Habitat, as described in Section 8.7.1 of the Plan.

Mitigation Credit — The amount of Mitigation Credit Acre Units nedde offset an incidental
take of Participant authorized under the Plan. igditon Credits must be acquired by
Participants in advance of an occurrence of anigl@mtal take. The price of Mitigation Credits
will be based on market supply and demand and tiondj may increase or decrease in value
depending on the market and costs associated gih generation, and will be determined by
auctions held by Permit Holder.

OHV - Off Highway Vehicles.

Oil and Gas Location —A cleared or constructed surface specifically zitl for oil or gas
activities. It may include a Well Site, compresstations, tank battery or other infrastructure.

Participant — A person with a fee simple, leasehold, or ofiteperty interest (including owners
of water or other natural resources), or any odnaity that may have a property interest,
sufficient to carry out the proposed managemernvities, subject to applicable State law, on
non-Federal land, that enrolls into the Plan uradét (under the CCAA) or CP (under the HCP).

Participation Assessment— A special assessment by the Permit Holder oticRemts under
Section 11.3 in the event an independent audittiftes that additional revenue is required by
Permit Holder for program administration.

Participation Fees — An annual fee assessed by the Permit Holder amicipants under
Section 11.2.1 of the Plan for program administraind participation in the Plan.



Permit — The permit issued by FWS to Permit Holder ur@ection 10 of the ESA. For the
purposes of this Plan, the Permit includes bothemlnancement of survival permit covering
Participants enrolled under the CCAA portion of flan (through a CI) and an incidental take
permit covering Participants enrolled in the HClRrqtigh a CP). The enhancement of survival
and incidental take permits associated with the RIdl be issued and become effective on the
effective date of a final rule, if any, that listise dunes sagebrush lizard as endangered or
threatened.

Permit Area — The Permit Area will include only those portiosisDSL Habitat where DSLs
have recently or historically been found in Andrev@@ane, Gaines, Ward, and Winkler
Counties. Ector County, where DSLs have never lieend, may have DSL Habitat and will
also be included in the Permit Area because girtgimity to other counties with DSL Habitat
and recent and historic occurrence of DSLs. Fidueillustrates the portions of these counties
which contain DSL Habitat where DSLs have receatlg historically been found and is the area
where Covered Activities occurring after listingtbe DSL, if ever, may require incidental take
authorization.

Permit Holder — Texas Comptroller of Public Accounts. For theposes of the Plan, “Permit
Holder” also refers to the Comptroller’'s designatedtractor responsible for implementing the
Plan.

Plan Area — The Plan Area includes those portions of thiofahg Texas counties which have
Suitable Habitat for the DSL: Andrews, Cochran, r@&aEctor, Gaines, Ward, Winkler, and
Yoakum. An additional six counties, including BaildHale, Hockley, Lamb, Upton, and Terry
contain shinnery sands ecoregion, which is noteriily considered DSL Habitat, but is included
in the Plan Area for further research and Recoyetyities. See Figure 1-1.

Potential Participant — A Property Owner that is eligible for particijet in the CCAA or HCP
and seeks to enter into a Cl or CP under the Plan.

Pre-disturbance condition — The original or other substantially beneficiabndition,
considering past and possible future uses of tha and the surrounding topography.

Qualified Third Party Contractor — For the purposes of the Plan, Qualified Third Party
Contractor refers to the individuals, organizatiomsiversities, or other entities with which the
Permit Holder contracts to fulfill its responsibigis and obligations under the Plan.

Reclamation — The process of restoring an area to its origimadther substantially beneficial
condition, considering past and possible futures w§e¢he area and the surrounding topography.

Recovery Account— An account created by the Permit Holder in ttebitht Protection Fund
dedicated for the performance of Recovery Actisgitie

Recovery Activities— Those measures that aim to provide a net betwefécovery to the DSL
and DSL Habitat, as described in Section 8.8 oftaa.

Recovery Award — An award created under the CRA System for Reagoketivities resulting
in a net benefit to recovery of the DSL.



Recovery Award Agreement— An agreement between Permit Holder and a Prpg2nner
that provides for the performance of Recovery Atig for the generation of Recovery Awards.
A Recovery Award Agreement requires a Property Qwaoeagree to maintain areas restored
through Recovery Activities in substantially them&arestored condition for the term of the
Agreement. A Participant may also enter into a Repp Award Agreement for the generation
of Recovery Awards through a Cl or CP.

Recovery Award Use Limitations— Limitations on use of Recovery Awards. Firstlyoone
half of the Recovery Award will be available foreuwhen the Recovery Activity is completed.
The remaining half of the Recovery Award, less (tED) percent, will be available for use once
research and monitoring demonstrate the exterthebiological effectiveness of the Recovery
Activities. Ten (10) percent of all Recovery Awandill be retained by the Permit Holder and
never be available for use under the Plan to su@poet benefit to recovery of the DSL. Last,
the Permit Holder will require Participants reqougimitigation to use available Mitigation
Credits before allowing use of Recovery Awardsrfatigation.

Recovery or net benefit to recovery- Enhancement of a species’ current status byeaduirg
the threats identified at the time of listing orarcurrent status review. Net benefit to recovery
represents the cumulative benefits of the recoaetipns for a species identified in the Plan that
contribute to the goal of downlisting or delistitige species. A net benefit to recovery will
generally be found when an action directly or iadily provides a material increase in a species’
population and/or a material enhancement, restaratir protection of that species’ habitat.

Recovery Plan— Formal plan developed by FWS under ESA Sect{®ntd coordinate actions
necessary for the recovery of a species thattesllias endangered or threatened under the ESA.

Restoration — The process of restoring an area to its origomabther substantially beneficial
condition, considering past and possible futures wde¢he area and the surrounding topography.

Suitable Habitat — Habitat of sufficient similarity to DSL Habitat known localities that
biologists consider it plausible that DSL could wcthere. DSL may not occur in all areas of
suitable habitat due to chance and the dynamia@atiuextinction and colonization of suitable
habitat through time.

Take — To harass, harm, pursue, hunt, shoot, wounkl tidp, capture, or collect, or to attempt
to engage in any such conduct. 16 U.S.C. § 153p [1

Well Site - The site where a well is located, including wnl and related facilities. This is the
same as a well pad or Oil and Gas Location.
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