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NATIONAL ENVIRONMENTAL POLICY ACT OF 1969

An act to establish a national policy for the environment, to provide for the establishment of
a Council on Environmental Quality, and for other purposes (Act of January 1, 1970, Public
Law 91-190, 83 Stat. 852)

[Sec. 1. Short title.] —This Act may be cited as the “National Environ-
mental Policy Act of 1969”. (83 Stat. 852; 42 U.S.C. § 4321 note)

PURPOSE

Sec. 2. The purposes of this Act are: To declare a national policy which
will encourage productive and enjoyable harmony between man and his
environment; to promote efforts which will prevent or eliminate damage
to the environment and biosphere and stimulate the health and welfare of
man; to enrich the understanding of the ecological systems and natural
resources important to the Nation; and to establish a Council on Environ-
mental Quality. (83 Stat. 852; 42 U.S.C. § 4321)

TITLE 1
DECLARATION OF NATIONAL ENVIRONMENTAL POLICY

Sec. 101. (a) The Congress, recognizing the profound impact of man’s
activity on the interrelations of all components of the natural environment,
particularly the profound influences of population growth, high-density
urbanization, industrial expansion, resource exploitation, and new and ex-
panding technological advances and recognizing further the critical im-
portance of restoring and maintaining environmental quality to the overall
welfare and development of man, declares that it is the continuing policy
of the Federal Government, in cooperation with State and local govern-
ments, and other concerned public and private organizations, to use all
practicable means and measures, including financial and technical assistance,
in a manner calculated to foster and promote the general welfare, to create
and maintain conditions under which man and nature can exist in produc-
tive harmony, and fulfill the social, economic, and other requirements of
present and future generations of Americans.

(b) Inorder to carry out the policy set forth in this Act, it is the continuing
responsibility of the Federal Government to use all practicable means, con-
sistent with other essential considerations of national policy, to improve and
coordinate Federal plans, functions, programs, and resources to the end
that the Nation may—

(1) fulfill the responsibilities of each generation as trustee of the en-
vironment for succeeding generations;

(2) assure for all Americans safe, healthful, productive, and esthetically
and culturally pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment with-
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out degradation, risk to health or safety, or other undesirable and un-

intended consequences;

(4) preserve important historic, cultural, and natural aspects of our
national heritage, and maintain, wherever possible, an environment which
supports diversity and variety of individual choice;

(8) achieve a balance between population and resource use which will
permit high standards of living and a wide sharing of life’s amenities; and

(6) enhance the quality of renewable resources and approach the max-
imum attainable recycling of depletable resources.

(c) The Congress recognizes that each person should enjoy a healthful
environment and that each person has a responsibility to contribute to the
preservation and enhancement of the environment. (83 Stat. 452; 42 U.S.C.

§ 4331)

NOTES OF OPINIONS

1. Discretion to defer project construction
2. Substantive compliance
1. Discretion to defer project construction
The Act of August 5, 1965 authorizing the
Garrison Diversion Unit permitted the Sec-
retary to exercise limited discretion over the
timing of construction of the project to the
extent authorized by the National Environ-
mental Policy Act. The Secretary had au-
thority to defer construction until additional
environmental impact statements were pre-
pared and perhaps also until Congress had a
reasonable opportunity to reconsider the
project authorization in light of newly avail-
able environmental information, but he was
not authorized to promise unconditionally to
defer construction until 60 days after Con-
gress took action on the project authorization,
regardless of how long Congressional action
may be deferred. Thus, where the Secretary
agreed in a court stipulation to halt project
construction until additional environmental
and other studies were prepared, legislation
was submitted to Congress regarding reau-
thorization or modification of the project, and
60 days had elapsed after Congress acted on
such legislation, the agreement was read to
include the implied condition that if Congress
failed to act after having had a reasonable op-

portunity to reconsider the 1965 authoriza-
tion, the parties shall no longer be bound by
the stipulation. Since the Secretary had pre-
pared the additional studies and submitted
them to Congress, the record showed clearly
that the controversy over the project was
brought to the attention of Congress, and
Congress did not act after a reasonable op-
portunity to do so, the condition was met and
the Secretary’s obligations under the stipu-
lation were discharged. National Audubon So-
ciety, Inc. v. Watt, 678 F.2d 299 (D.C. Cir.
1982).
2. Substantive compliance

Considering the low level of adverse im-
pacts on South Dakota due to the Garrison
Diversion Unit, which impacts were clearly
considered in good faith in the formulation
of the decision, the decades of Congressional
support for the project, and the very obvious
benefits that will be the result of the project
in North Dakota, the decision to proceed with
the 250,000-acre plan for development of the
project described ina 1979 environmental im-
pact statement was not arbitrary and capri-
cious and did not give insufficient weight to
environmental values. James River Flood Con-
trol Association v. Wait, 553 F. Supp. 1284 (D.
S. Dak. 1982).

Sec. 102. [Policies, regulations, laws to be interpreted in accordance
with this Act—Agency duties——Systematic, interdisciplinary approach—
Presently unquantified amenities and values—Environmental impact
statement—Impact statement prepared by State agency—Unresolved
conflicts concerning alternative uses of available resources—Interna-
tional cooperation-—Availability of advice and information—Use of eco-
logical information—Assist Council on Environmental Quality.]—The
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Congress authorizes and directs that, to the fullest extent possible: (1) the
policies, regulations, and public laws of the United States shall be inter-
preted and administered in accordance with the policies set forth in this
Act, and (2) all agencies of the Federal Government shall—

(A) utilize a systematic, interdisciplinary approach which will insure
the integrated use of the natural and social sciences and the environ-
mental design arts in planning and in decisionmaking which may have an
impact on man’s environment;

(B) identify and develop methods and procedures, in consultation with
the Council on Environmental Quality established by title II of this Act,
which will insure that presently unquantified environmental amenities
and values may be given appropriate consideration in decisionmaking
along with economic and technical considerations;

(C) include in every recommendation or report on proposals for leg-
islation and other major Federal actions significantly affecting the quality
of the human environment, a detailed statement by the responsible official
on—

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be avoided should
the proposal be implemented,

(iti) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man’s environ-
ment and the maintenance and enhancement of long-term productivity,
and

(v) any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official
shall consult with and obtain the comments of any Federal agency which
has jurisdiction by law or special expertise with respect to any environ-
mental impact involved. Copies of such statement and the comments and
views of the appropriate Federal, State, and local agencies, which are
authorized to develop and enforce environmental standards, shall be
made available to the President, the Council on Environmental Quality
and to the public as provided by section 552 of title 5, United States
Code, and shall accompany the proposal through the existing agency
review processes;

(D) Any detailed statement required under subparagraph (C) after Jan-
uary 1, 1970, for any major Federal action funded under a program of
grants to States shall not be deemed to be legally insufficient solely by
reason of having been prepared by a State agency or official, if:

(i) the State agency or official has statewide jurisdiction and has the
responsibility for such action,

(i) the responsible Federal official furnishes guidance and partici-
pates in such preparation,

(iti) the responsible Federal official independently evaluates such
statement prior to its approval and adoption, and

(iv) after January 1, 1976, the responsible Federal official provides
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early notification to, and solicits the views of, any other State or any

Federal land management entity of any action or any alternative thereto

which may have significant impacts upon such State or affected Federal

land management entity and, if there is any disagreement on such
impacts, prepares a written assessment of such impacts and views for
incorporation into such detailed statement.
The procedures in this subparagraph shall not relieve the Federal official
of his responsibilities for the scope, objectivity, and content of the entire
statement or of any other responsibility under this Act; and further, this
subparagraph does not affect the legal sufficiency of statements prepared
by State agencies with less than statewide jurisdiction.

(E) study, develop, and describe appropriate alternatives to recom-
mended courses of action in any proposal which involves unresolved con-
flicts concerning alternative uses of available resources;

(F) recognize the worldwide and long-range character of environmental
problems and, where consistent with the foreign policy of the United
States, lend appropriate support to initiatives, resolutions, and programs
designed to maximize international cooperation in anticipating and pre-

venting a decline in the quality of mankind’s world environment;

(G) make available to States, counties, municipalities, institutions, and
individuals, advice and information useful in restoring, maintaining, and
enhancing the quality of the environment;

(H) initiate and utilize ecological information in the planning and de-
velopment of resource-oriented projects; and

(I) assist the Council on Environmental Quality established by title II
of this Act. (83 Stat. 853; Act of August 9, 1975, 89 Stat. 424; 42 U.S.C.

§ 4332)

EXPLANATORY NOTES

Editor’s Note, Annotations. Annotations
of opinions are included only for cases apply-
ing the National Environmental Policy Act to
activities of the Bureau of Reclamation and
the Alaska, Bonneville, Southeastern, South-
western and Western Area Power Adminis-
trations. No comprehensive analysis of the
Act is intended.

1975 Amendment. The Act of August 9,
1975 (Public Law 94-83, 89 Stat. 424)
amended section 102(2) by adding a2 new sub-
paragraph (D) and redesignating former sub-
paragraphs (D) through (H) as (E) through (I),
respectively. The 1975 Act does not appear
herein.

Reference in the Text. Section 552 of title
5, United States Code, referred to in subsec-
tion (c) of the text, is the Public Information
Section of the Administrative Procedure Act.
The Section appears in Volume III, Appen-
dix, at page 1930,

Economic Impacts. The report of the con-
ferees on the Agricultural-Environmental and
Consumer Protection Programs Appropria-
tions Act, Fiscal Year 1972 (H.R. 9270),
stated in part:

*“The conferees believe it most important
that the various agencies of Government
and the Congress, in the review and ap-
praisal of Federal Government programs,
projects, and activities, have full informa-
tion available not only as to the impact upon
the environment but also the significant
economic impact on the public and the af-
fected areas and industries.

““The conferees, therefore, direct that, in
addition to the environmental effects of an
action, all required reports from depart-
ments, agencies, or persons shall also in-
clude information, as prepared by the
agency having responsibility for adminis-
tration of the program, project, or activity
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involved, on the effect on the economy, in-
cluding employment, unemployment, and,
other economic impacts.

“The conferees expect the agencies in-
volved to spend such additional sums as may
be necessary, out of general funds available,
to cover any additional costs of preparing
such statements.
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“This requirement will apply primarily to
the environmental impact statements re-
quired under section 102 of the Environ-
mental Quality Act, and the reports
required under the permit dumping pro-
grams based on the Refuse Act of 1899.”
H.R. Rept. No. 92-376, 95th Cong., 1st
Sess. 7-8 (1971).

NOTES OF OPINIONS

Environmental
(EISs) 1-60
Adequacy 1-25
Alternatives 1
Cost/benefit analyses 2
Differences of scientific opinion 3
Discount rate 4
Draft EIS 5
Economic effects 6
Generally 7
Incorporation by reference 8
Injunctive relief 9
Level of detail 10
Water use priorities 11
Continuing appropriations 26
Construction during preparation 27
Exemptions from filing 28
“Local agency” 29
Purposes 30
Relationship with other laws 31
Scope 32
Standing to sue 33
When required 34-50
Case or controversy 34
Federal responsibility 35
Generally 36
Legislative proposals 37
Ongoing programs and activities 38
Supplemental EIS 39
Procedural compliance 51-60
Alternative studies 51
Judicial review 52
1. Adequacy—Alternatives
Where the court concludes that the pre-
parers of the environmental impact statement
on the Miles City/New Underwood trans-
mission line took a “hard look” at the envi-
ronmental consequences of their action, the
court will accept the EIS as sufficient even
though it does not discuss the main alternative
route proposed by the plaintiffs. Citizens and
Landowners Against the Miles City | New Under-
wood Powerline v. Secretary, 513 F. Supp. 257
(D. S. Dak. 1981), affirmed on the ground of
laches, 683 F. 2d 1171 (8th Cir. 1982).
The consideration of possible alternatives

impact statements

is the linchpin of the entire environmental im-
pact statement and should involve a “rigorous
exploration and objective evaluation of the
environmental impacts of all reasonable al-
ternative actions, particularly those that
might . .. avoid some or all of the adverse
environmental effects.”” The Bureau failed to
comply with this criterion in preparing an en-
vironmental impact statement for the instal-
lation of a 23-megawatt powerplant at the
Navajo Dam facility of the Colorado River
Storage Project to power the sprinkler irri-
gation system of the Navajo Indian Irrigation
Project. The EIS discussed only briefly the
options of obtaining power from existing
power sources or using gas-powered engines
and entirely neglected to even mention other
reasonable alternatives such as 1) building a
smaller powerplant, 2) obtaining power from
the uncommitted reserves stored in the Col-
orado River Storage Project system, and 3)
delaying construction pending completion of
enviromental studies. National Wildlife Feder-
ation v. Andrus, 440 F. Supp. 1245 (D.D.C.
1977).

The environmental impact statement for
the Strawberry Aqueduct and Collection Sys-
tem, Bonneville Unit, Central Utah Project,
which devoted over 100 pages to alternatives
to the entire Bonneville Unit plan, including
possible alternatives to the Currant Creek
Dam (the particular system feature whose
construction had been challenged), provided
a good faith, objective and reasonable discus-
sion of alternatives. The environmental im-
pact statement is not required to consider
alternatives whose effects cannot reasonably
be ascertained and whose implementation is
deemed remote and speculative. Rather the
statement need set forth only those alterna-
tives “sufficient to permit a reasoned choice.”
Sterra Club v. Stamm, 507 F.2d 788 (10th Cir.
1974).

Sections 102(2)(C) and 102(2)(D) of the Na-
tional Environmental Policy Act, which re-
quire that an environmental impact statement
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present alternative courses of action, were de-
signed to assume that such alternatives are
explored in the initial decisionmaking process
and to provide an opportunity to those re-
moved from that process also to evaluate
those alternatives. But the range of alterna-
tives considered need not extend beyond
those reasonably related to the purposes of
the project. Consequently, where it has been
established that the primary purposes of the
first phase of the Teton Dam Project were to
prevent flooding and provide irrigation water
and the secondary purposes were to provide
hydroelectric power and recreational bene-
fits, the environmental impact statement sat-
isfied the requirements of the Act by
considering the alternatives of (1) no devel-
opment whatever, (2) ground water pumping
to obtain irrigation water, and (3) levees to
control flooding in the Lower Teton Valley,
as well as other less reasonably related alter-
natives, all of which were rejected. Trout Un-
limited v. Morton, 509 F.2d 1276 (9th Cir.
1974).

The environmental impact statement filed
for the New Melones Dam satisfied the re-
quirement of section 102(2)(C)(iii) of the Na-
tional Environmental Policy Act that it
contain a detailed statement of all reasonable
structural and nonstructural alternatives to
the proposed dam by considering such alter-
natives as: possible alternative reservoir sizes,
including increasing the size of the down-
stream Tulloch Dam; alternative reservoir
sizes at the New Melones site; alternatives to
the planned operation such as releases down-
stream to enhance fisheries and water quality
and to meet the demands of other nearby ser-
vice areas; and alternatives to constructing the
reservoir itself, such as channel and levee im-
provements, floodplain management and
abandonment of the project. The Act re-
quires only that all reasonable alternatives to
the project be considered, even if some were
only briefly alluded to or mentioned. Envi-
ronmental Defense Fund, Inc. v. Armstrong, 352
F. Supp. 50 (N.D. Cal. 1972) and 356 F. Supp.
131 (N.D. Cal. 1973), aff'd, 487 F.2d 814 (9th
Cir. 1973), cert. denied, 416 U.S. 974 (1974).
2.—Cost/benefit analyses

The National Environmental Policy Act
does not demand that every Federal decision
be verified by reduction to mathematical ab-
solutes for insertion into a precise formula.
Rather, by giving the decisionmaker and
other readers enough detail concerning all of
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the costs and benefits to permit a reasoned
evaluation and decision, the statement satis-
fies the Act’s requirement that long-term en-
vironmental costs be weighed against
immediate benefits. Thus, where the envi-
ronmental impact statement for the first stage
of the Palmetto Bend Project was found, in
all other respects, sufficiently clear and com-
prehensive, there was no real reason for a
mathematical decision as to a cost-benefit ra-
tio. Moreover, a cost-benefit ratio was consid-
ered in the project’s development in reports
filed in 1962 and 1963 and in the feasibility
report filed with Congress in February 1965.
Finally, the responsibility for determining
whether the United States can afford this
project lies in the Congress which, based on
the project’s history, has already decided it is
worth the money. Sierra Club v. Morton, 431
F. Supp. 11 (S.D. Tex. 1975).

The environmental impact statement for
the Strawberry Aqueduct and Collection Sys-
tem, Bonneville Unit, Central Utah Project,
was not required to contain a cost-benefit ra-
tio. The National Environmental Policy Act
requires only that ‘“‘presently unquantified en-
vironmental amenities and values. . . be given
appropriate consideration in decisionmaking
along with economic and technical consider-
ations.” This does not require the fixing of a
dollar figure for either environmental losses
or benefits. Sierra Club v. Stamm, 507 F.2d 788
(10th Cir. 1974).

The environmental impact statement for
the first phase of the Teton Dam Project ad-
equately evaluated the full range of alterna-
tives reasonably related to project purposes
without conducting a formal and mathemat-
ically expressed cost-benefit analysis. Because
there is sufficient disagreement about how en-
vironmental amenities should be valued to
permit any value so assigned to be challenged
on the grounds of its subjectivity in most, if
not all, projects, the ultimate decision to pro-
ceed with the project is not strictly a mathe-
matical determination. Moreover, the first
phase of the Teton Dam Project has already,
independently, undergone a cost-benefit anal-
ysis because of its status as a reclamation proj-
ect. Trout Unlimited v. Morton, 509 F.2d 1276
(9th Cir. 1974).
3.—Differences of scientific opinion

"The fact that there is a difference of sci-
entific opinion among experts regarding the
environmental impact of the first stage of the
Palmetto Bend Project does not mean that the
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impact has been inadequately discussed in the
Project’s final environmental impact state-
ment, nor does such difference mean the
statement’s explanations must be disre-
garded. Sierra Club v. Morton, 431 F. Supp. 11
(S.D. Tex. 1975).

4.—Discount rate

It is not inappropriate for the Government
to employ a 3%% discount rate in the envi-
ronmental impact statement for the New Mel-
ones Dam even though such rate was,
arguably, economically unrealistic at the time
the statement was filed, as this is the rate Con-
gress has expressly authorized to be used in
evaluating Government projects. Environmen-
tal Defense Fund, Inc. v. Armsirong, 352 F.
Supp. 50 (N.D. Cal. 1972), aff’d, 487 F.2d
814 (9th Cir. 1973), cert. denied, 416 U.S.
974 (1974).
5.—Draft EIS

In determining whether the requirements
of the National Environmental Policy Act
were met with regard to the Garrison Diver-
sion Unit, a draft environmental impact state-
ment prepared in 1976 could be considered
in addition to final environmental impact
statements prepared in 1974 and 1979, par-
ticularly since the 1979 statement makes it
clear that it was intended to act as a “supple-
ment” to the 1976 draft statement and, pre-
sumably, anyone who so desired could have
commented on any inadequacy in the 1976
statement while the 1979 statement was being
processed. James River Flood Control Association
v. Watt, 553 F. Supp. 1284 (D. S. Dak. 1982).
6.—Economic effects

In preparing the ‘“Final Environmental
Statement”’ for the O’Neill Unit, Lower Nio-
brara Division of the Pick-Sloan Missouri
Basin Project, the Bureau of Reclamation was
not obligated to provide information regard-
ing the economic benefits and costs of the pro-
posed project. Neither the National
Environmental Policy Act nor decisional law
require this information unless, of course, it
has environmental implications. If, however,
the environmental impact statement does de-
lineate economic issues they should be fully
and objectively described. Save the Niobrara
River Association v. Andrus, 483 F. Supp. 844
(D. Neb. 1979).
7.—Generally

The environmental impact statement on
the Lower Monumental-Ashe transmission
line is not insufficient because it did not in-
clude an intricate, computerized system of
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analysis or all of the working papers that form
the basis of the information presented. Colum-
bia Basin Land Protection Association v. Schles-
inger, 643 F. 2d 585, 592-95 (9th Cir. 1981),
affirming Columbia Basin Land Protection As-
sociationv. Kleppe, 417 F. Supp. 46 (E.D. Wash.
1976).

In preparing an environmental impact
statement as required by section 102 of the
National Environmental Policy Act the dis-
cussion of environmental effects need not be
exhaustive, but need only provide sufficient
information for a reasoned choice of alter-
natives. The Act does not require that “each
problem be documented from every angle to
explore its every potential for good or ill.”
Rather, in determining whether an agency
has complied with section 102 the rule of rea-
son should govern. Nevertheless, both the
“Final Environmental Statement” and the
subsequent Final Environmental Statement
Supplement for the O’Neill Unit, Lower
Niobrara Division of the Pick-Sloan Missouri
Basin Project were held to inadequately com-
ply with the requirements of the Act with re-
gard to several aspects of the Unit’s effect on
the environment. Save the Niobrara River As-
sociation v. Andrus, 483 F. Supp. 844 (D. Neb.
1979).

The final environmental impact statement
(FES) for the Initial Stage of the Oahe Unit
is not inadequate because it does not discuss
the complete project or because studies are
continuing on problems which the FES iden-
tifies. United Family Farmers, Inc., v. Kleppe,
418 F. Supp. 591 (D. S$.D. 1976), affirmed on
other grounds, 552 F.2d 823 (8th Cir. 1977).

The “Final Environmental Impact State-
ment” for the San Felipe Division of the Cen-
tral Valley Project, which consisted of 475
pages and had been preceded by a “Draft En-
vironmental Impact Statement” of 175 pages,
satisfied the requirements of section 102 of
the National Environmental Policy Act in that
it adequately enabled decisionmakers to con-
sider the project with full awareness of the
environmental consequences and provided
the public with information and encouraged
public participation in developing that infor-
mation. Environmental Defense Fund, Inc. v.
Stamm, 430 F. Supp. 664 (N.D. Cal. 1977).

The environmental impact statement re-
quired for the first stage of the Palmetto Bend
Project need not discuss remote and highly
speculative consequences but should be suf-
ficient to enable those who did not participate
in compiling the statement to understand the
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factors involved and fully consider the signif-
icance of such factors. Sierra Club v. Morton,
431 F. Supp. 11 (S.D. Tex. 1975).

The environmental impact statement for
the first phase of the Teton Dam Project was
not inadequate because it lacked a discussion
of the environmental impact of the develop-
ment of docks, second homes and correspond-
ing structures and facilities as well as an
analysis of the land use pattern changes that
could result from the project. Second home
development and its consequences in connec-
tion with this project are only remote possi-
bilities. An environmental impact statement
is required only to include a reasonably thor-
ough discussion of the significant aspects of
the probable environmental consequences
and need not consider remote and highly
speculative consequences. Trout Unlimited v.
Morton, 509 F.2d 1276 (9th Cir. 1974).

It is not necessary that the supporting stud-
ies on which an environmental mmpact state-
ment is based be physically attached to the
statement. They only need be available and
accessible. Trout Unlimited v. Morton, 509 F.2d
1276 (9th Cir. 1974).
8.—Incorporation by reference

Because it is the essence of the National
Environmental Policy Act that the requisite
detailed statement gather in one place a dis-
cussion of the relative environmental impacts
of alternatives, in reviewing the adequacy of
the environmental impact statement for the
O’Neill Unit, Lower Niobrara Division of the
Pick-Sloan Missouri Basin Program, only the
document actually entitled “Final Environ-
mental Statement” will be examined. No con-
sideration should be given to the Unit’s
feasibility report of December 7, 1965, its
nine appendices, or the Reevaluation State-
ment of April, 1971, none of which are at-
tached to or cited in the Final Environmental
Statement. Where, however, a conclusion is
stated in a Final Environmental Statement
and the reader is then directed to another
document for data supporting the conclusion,
the document, to that extent, should be con-
sidered a part of the Statement, if it is acces-
sible to the public. Save the Niobrara River
Association v. Andrus, 483 F. Supp. 844 (D.
Neb. 1979).
9.—Injunctive relief

Nothing in the National Environmental
Policy Act, its legislative history or decisional
law requires that once an environmental im-
pact statement is found deficient in some re-
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spect, however slight, work on the project
must be enjoined forthwith. Environmental De-
Jense Fund, Inc, v. Armstrong, 352 F. Supp. 50
(N.D. Cal. 1972) and 356 F. Supp. 131 (N.D.
Cal. 1973), aff’d., 487 F.2d 814 (9th Cir.
1973), cert. denied, 416 U.S. 974 (1974).
10.—Level of detail

Where questions concerned the degree of
detail rather than the lack of it and nothing
was presented to cast doubt upon the conclu-
sion that the average annual change in water
quantity in the James River in South Dakota
due to the Garrison Diversion Unit would be
so small as to be virtually unmeasurable, a
draft environmental impact statement pre-
pared in 1976 and final environmental impact
statements prepared in 1974 and 1979, taken
together, adequately put the decisionmakers
on notice of the hazards to South Dakota if
the project is completed and were sufficient
under the requirements of NEPA even
though additional facts may have been useful
and it would have been desirable for there to
have been more explicit recognition of the
project’s South Dakota impacts. James River
Flood Contyol Association v. Watt, 553 F. Supp.
1284 (D. S.Dak. 1982).

Where one of the specific objectives of the
Colorado River Storage Project Act, which
authorized the Navajo Dam, is to mitigate
losses of and improve conditions for the prop-
agation of fish and wildlife, an environmental
impact statement prepared in connection with
the installation of a powerplant at the Dam
was inadequate where it admitted that there
would be some adverse impact on fish and
wildlife, due to fluctuations in San Juan River
flow rates, but failed to supply the detail nec-
essary for informed decision-making. The Bu-
reau cannot evade assessing the
environmental consequences of a project un-
der construction by simply deferring to the
results of future studies, as once a facility has
been completely constructed the economic
cost of any alteration may be very great, and
one of the purposes of the National Environ-
mental Policy Act was to break the cycle of
such incremental decisionmaking. National
Wildlife Federation v. Andrus, 440 F. Supp.
1245 (D.D.C. 1977).
11.—Water use priorities

The supplementary environmental impact
statement which addressed the possible uses
for the conservation yield of the New Melones
Dam is not deficient because it failed to assign
priorities of need for water among service
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areas that may potentially use New Melones
water because (1) as a practical matter it is
impossible to assign such priorities at present,
since no diversion of water will occur for at
least eight years, (2) the authorizing statute
(the Flood Control Act of 1962) itself estab-
lishes definite priorities, and (3) the District
Court has explicitly retained jurisdiction over
the case to insure that data dealing with the
operation of the dam is forthcoming in a fu-
ture or supplemental environmental impact
statement, well before the New Melones Dam
actually becomes operational. Environmental
Defense Fund, Inc. v. Armstrong, 356 F. Supp.
131 (N.D. Cal. 1973), aff’d, 487 F.2d 814 (9th
Cir. 1973), cert. denied, 416 U.S. 974 (1974).
26. Continuing appropriations

Congress has full authority to fund a
Bonneville Power Administration transmis-
sion project before an environmental impact
statement has been completed. County of Mis-
soula v. Johnson, U.S.D.C., D. Mont., CV-81-
35-BU, January 28, 1982. [Editor’s note: This
decision was affirmed on appeal on August 8,
1983, No. 82-3088, 9th Cir. (unpublished
opinion)]

The fact that, in the Public Works for
Water and Power Development and Research
Act, 1978, Congress appropriated funds for
the construction of the Garrison Diversion
Unit, Missouri River Basin Project, while a
suit challenging the sufficiency of the envi-
ronmental impact statement for the Unit was
pending does not preclude judicial review by
evidencing a congressional determination
that the statement complies with the National
Environmental Policy Act because 1) Con-
gress cannot legislate through the appropri-
ations process, 2) there is no indication in the
legislative history of the 1978 Act that Con-
gress ever reviewed or debated the impact
statement at issue, and 3) even if Congress
makes the ultimate decision to proceed with
the project it remains the role of the courts,
exclusively, to determine the adequacy of the
environmental impact statement. National Au-
dubon Society v. Andrus, 442 F. Supp. 42 (D.
D.C. 1977).

27. Construction during preparation

The Act of August 5, 1965 authorizing the
Garrison Diversion Unit permitted the Sec-
retary to exercise limited discretion over the
timing of construction of the project to the
extent authorized by the National Environ-
mental Policy Act. The Secretary had au-
thority to defer construction until additional
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environmental impact statements were pre-
pared and perhaps also until Congress had a
reasonable opportunity to reconsider the
project authorization in light of newly avail-
able environmental information, but he was
not authorized to promise unconditionally to
defer construction until 60 days after Con-
gress took action on the project authorization,
regardless of how long congressional action
may be deferred. Thus, where the Secretary
agreed in a court stipulation to halt project
construction until he prepared additional
environmental and other studies, submitted
legislation to Congress regarding reauthori-
zation or modification of the project and 60
days had elapsed after Congress acted on such
legislation, the agreement was read to include
the implied condition that if Congress failed
to act after having had a reasonable oppor-
tunity to reconsider the 1965 authorization,
the parties shall no longer be bound by the
stipulation. Inasmuch as the Secretary had
prepared the additional studies and submitted
them to Congress, the record showed clearly
that the controversy over the project was
brought to the attention of Congress, and
Congress did not act after a reasonable op-
portunity to do so, the condition was met and
the Secretary’s obligations under the stipu-
lation were discharged. National Audubon So-
ciety, Inc., v. Wast, 678 F.2d 299 (D.C. Cir.
1982).

Where the 28-page environmental impact
statement for the first stage of the Palmetto
Bend Project was being challenged in a law-
suit, the Bureau of Reclamation was not ob-
ligated to halt project construction while it
prepared a revised 142-page statement. Such
requirement might compromise the National
Environmental Policy Act’s goal of full dis-
closure in a situation where it was unclear
whether a proposed change would first re-
quire a supplement to the environmental im-
pact statement, in which case work could
continue on the project, or a new environ-
mental impact statement, which would pro-
vide more complete disclosure at the cost of
a break in the project timetable. Sierra Club
v. Morton, 431 F. Supp. 11 (8.D. Tex. 1975).

28. Exemptions from filing

The Bureau of Reclamation’s drawdown of
carryover storage at Clair Engle Lake and re-
sultant decrease in releases into the Trinity
River is a management activity expected to
have an effect in mitigating drought-related
losses and damages to the Central Valley Proj-



January 1, 1970

NATIONAL ENVIRONMENTAL POLICY—SEC. 102

ect. As such, the Bureau is specifically ex-
empted from filing an environmental impact
statement by section 5 of the Emergency
Drought Act (Public Law 95-18, 91 Stat. 36),
at least until the authority under that Act ex-
pires on September 30, 1977. County of Trinity
v. Andrus, 438 F. Supp. 1368 (E.D. Cal. 1977).
29. “Local agency”

A port district is not a “local agency’” within
the meaning of section 102(2)(C) of NEPA
whose comments and views have to be ob-
tained because it is not required to develop
and enforce environmental standards. Port of
Astoria v. Hodel, 595 F.2d 467, 475-76 (9th
Cir. 1979), affirming Port of Astoria v. Hodel,
Civil No. 75-349, U.S.D.C. Oregon (August
26, 1975).

30. Purposes

An environmental impact statement serves
four purposes: 1) to ensure that agency offi-
cials will be acquainted with the trade-offs
which will have to be made if any particular
line of action is chosen; 2) to explicate fully
the agency’s course of inquiry, analysis, and
reasoning, thus opening up the agency’s de-
cisionmaking process to critical evaluation by
those outside the agency, including the public;
3) to supply a convenient record for courts to
use in reviewing agency decisions on the mer-
its; and 4) to provide full disclosure to the
public of environmental issues. Save the Nio-
brara River Association v. Andrus, 483 F. Supp.
844 (D. Neb. 1979).

There are two purposes to be served by an
environmental impact statement. First, it
should provide decisionmakers with an envi-
ronmental disclosure sufficiently detailed to
aid in the substantive decision whether to pro-
ceed with the project in light of its environ-
mental consequences. Second, the statement
should provide the public with information on
the environmental impact of a proposed proj-
ect as well as encourage public participation
in the development of that information. Trout
Unlimited v. Morton, 509 F.2d 1276 (9th Cir.
1974).

31. Relationship with other laws

Suits challenging the execution by the Ad-
ministrator of the Bonneville Power Admin-
istration of long-term power contracts
required by section 5(g) of the Pacific North-
west Electric Power Planning and Conserva-
tion Act on the grounds that the failure to
issue environmental impact statements vio-
lated the National Environmental Policy Act
should be filed with the 9th Circuit Court of
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Appeals and not the District Court. National
Wildlife Federation v. Johnson, 548 F. Supp. 708
(D. Ore. 1982) [Editor’s note: This holding
was affirmed in Forelaws on Board v. Johnson,
709 F. 2d. 1310 (9th Cir. 1983).]

Even a good faith attempt to comply with
the environmental impact statement require-
ments of section 102 of the National Envi-
ronmental Policy Act may be insufficient to
satisfy the reporting requirements of the Fish
and Wildlife Coordination Act. The latter Act
directs that Congress be directly informed of
environmental effects of stream modification,
a policy which may not be duplicated by the
National Environmental Policy Act. Thus, a
report under the Coordination Act remains
mandatory for the installation of a powerplant
at the Navajo Dam, Colorado River Storage
Project, which would unquestionably affect
wildlife resources by altering the flow rates of
the San Juan River. National Wildlife Federa-
tion v. Andrus, 440 F. Supp. 1245 (D. D.C.
1977).

32. Scope

Segmentation of an environmental impact
statement on Bonneville Power Administra-
tion’s Colstrip transmission lines is proper
where the segment has independent utility,
the length selected assures adequate oppor-
tunity for consideration of alternatives, and
the segment fulfills important state and local
needs. County of Missoula v. Johnson, U.S.D.C.,
D. Mont., CV-81-35-BU, January 28, 1982, at
19. [Editor’s note: This decision was affirmed
on appeal on August 8, 1983, No. 82-3088,
9th Cir. (unpublished opinion.)]

The agency’s decision to fulfill the require-
ments of the National Environmental Policy
Act for proposed Federal water projects in the
Colorado River Basin through project or site-
specific environmental impact statements
which will discuss and evaluate any cumulative
and synergistic environmental impacts, as op-
posed to a comprehensive environmental im-
pact statement for the entire basin, is subject
to judicial review under the arbitrary and ca-
pricious standard. Environmental Defense Fund,

Inc. v. Higginson, 655 F.2d 1244 (D.C. Cir.

1981).

It is reasonable for the Bureau of Recla-
mation to issue a comprehensive environmen-
tal impact statement for the continuing
operation of the entire Colorado River Basin
Project and not to prepare a site-specific en-
vironmental impact statement for the Glen
Canyon Dam and Reservoir component of the
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project, whose impounded waters form Lake
Powell. The Colorado River Basin Project Act
itself recognizes the comprehensive nature of
the project by 1) providing in section 102(a)
that the purpose of the Act is the further com-
prehensive development of the water re-
sources of the Colorado River Basin and 2)
requiring, in section 602(a), that the Secretary

of the Interior promulgate criteria for the

storage and release of water from all of the
storage units of the Colorado River Project,
which include units authorized by the Colo-
rado River Storage Project Act, the Boulder
Canyon Project Act, and the Boulder Canyon
Project Adjustment Act. There is no proposal
for criteria or any other major action under
the National Environmental Policy Act which
involves the Glen Canyon Project singly.
Moreover, the courts have recognized the in-
terrelated and comprehensive development
of this water resource project. Badoni v. Hig-
ginson, 638 F.2d 172 (10th Cir. 1980), cert.
denied, 452 U.S. 954 (1981).

In preparing the environmental impact
statement for the first phase of the Teton
Dam Project the Bureau of Reclamation was
not required to discuss the environmental im-
pact of the second phase (the facilities iden-
tified in section 4(c) of the Act) even though
it has been held that a project must be covered
in a single statement where it is composed of
a series of interrelated steps wherein the ini-
tial project depends on subsequent phases and
together all phases constitute an integrated
plan. Here the first phase is substantially in-
dependent of the second as Congress clearly
intended that the first phase of this project
would be constructed without regard to
whether the Secretary ever submits a finding
of “feasibility’” with regard to the second
phase. Trout Unlimited v. Morton, 509 F.2d
1276 (9th Cir. 1974).

Whether a final environmental impact
statement for the Strawberry Aqueduct and
Collection System must also include an eval-
uation, under the criteria of section 102 of
the National Environmental Policy Act, of the
Bonneville Unit or perhaps even the entire
Central Utah Project, is a mixed question of
fact and law. Whether the Strawberry system
is a unit unto itself and can stand on its own
two feet or, on the contrary, whether it is so
intertwined with the rest of the Bonneville
Unit and the Central Utah Project that it is
but an increment of the larger plan, is essen-
tially a fact question. Whether the “facts” as
thus found by the trial court permit the Straw-
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berry system to be classified as an independ-
ent “major Federal action™ is essentially a
question of law. Sierra Club v. Stamm, 507 F.2d
788 (10th Cir. 1974).

The Strawberry Aqueduct and Collection
System has an independent utility of its own
as a collection and conveyance system of
waters from the designated Uinta Mountain
streams for storage in the enlarged Straw-
berry Reservoir for release and use in the
Bonneville Basin. Such system can operate
and function separately from the remaining
unconstructed systems of the Bonneville Unit
or other units of the Central Utah Project.
The termini of the Strawberry system, com-
prising the Soldier Creek Dam on the westerly
end and the Upper Stillwater Reservoir on the
easterly end, delineate a reasonable and log-
ical segment of the Bonneville Unit for dis-
cussion and analysis of the environmental
impacts resulting therefrom, which remain
unchanged regardless of the systems to be
constructed for delivery and use of project
waters within the Bonneville Basin. Thus, the
Strawberry system is an independent “major
Federal action” for the purposes of section
102 of the National Environmental Policy Act
and the Bureau of Reclamation’s final envi-
ronmental impact statement sufficiently cov-
ered the Currant Creek Dam feature of the
Strawberry Aqueduct and Collection system
by discussing the entire Strawberry system. It
was not required to evaluate the Bonneville
Unit or the Central Utah Project. Sierra Club
v. Stamm, 507 F.2d 788 (10th Cir. 1974).

The National Environmental Policy Act
does not require that the environmental im-
pact statement for the New Melones Project
be delayed until a comprehensive study of the
Central Valley Project, viewing the system of
State and Federal water projects as an inte-
grated unit, be made. So long as each major
Federal action is undertaken individually and
not as an indivisible, integral part of an in-
tegrated State-wide system, then the require-
ments of the Act are determined on an
individual major Federal action basis. Envi-
ronmental Defense Fund, Inc. v. Armstrong, 356
F. Supp. 131 (N.D. Cal. 1973), aff’d, 487 F.2d
814 (9th Cir. 1973), cert. denied, 416 U.S.
974 (1974).

33. Standing to sue

A port district concerned about losing tax
revenues and a financial guarantee for the
purchase of a new dock facility does not have
standing to sue to enjoin the Administrator
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of the Bonneville Power Administration from
signing an amendment to a contract with the
Alumax Pacific Corporation to supply power
for an aluminum reduction plant at a new lo-
cation outside the district for failure to pre-
pare an environmental impact statement
because the district’s alleged injuries are not
environmental and therefore are outside the
zon¢ of interests to be protected by NEPA.
However, an environmental organization
whose members spend leisure time in, and in-
dividual plaintiffs residing in, the county
where the new plant will be located, and a
broadcasting company alleging the new plant
will interfere with its broadcasts, do have
standing to sue. Port of Astoria v. Hodel, 595
F.2d 467, 475-76 (9th Cir. 1979), affirming
Port of Astoria v. Hodel, Civil No. 75-349,
U.S.D.C. Oregon (August 26, 1975).
34. When required-—Case or controversy

Section 110 of Public Law 95-465, which
provides that, irrespective of the National En-
vironmental Policy Act, water resource proj-
ects or project features within the Colorado
River Basin may proceed to completion so
long as a site specific environmental impact
statement has been filed, prevents the con-
struction of such projects or features from
being delayed by the preparation of a basin-
wide environmental impact statement. Con-
sequently, an action by the State of Utah for
a declaratory judgment that the National En-
vironmental Policy Act does not require a
comprehensive basin-wide impact statement
for the entire Colorado River Basin does not
present a justiciable controversy as no basin-
wide impact statement had yet been funded
and no injury could occur until after the ear-
liest date for completion of the basin-wide
statement, 1985. Utah v. Andrus, 636 F.2d 276
(10th Cir. 1980).
35.—Federal responsibility

By entering into a contract to supply power
to the Alcoa magnesium smelting plant at
Addy, Washington, and to construct the
transmission line to the plant, the Bonneville
Power Administration has so federalized the
entire project that it has become ‘““major Fed-
eral action” requiring a federally responsible
environmental impact statement on it which
cannot be satisfied by a statement prepared
purely by and for the State of Washington and
not considered, approved and adopted by
BPA. Sierra Club v. Hodel, 544 F.2d 1036 (9th
Cir. 1976).
36.~—~Generally

Where it was conceded that additional
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NEPA analysis would be required prior to
making a decision to continue development
of the Garrison Diversion Unit in stages so
that the first phase thereof would preclude
return flows from flowing into Canada and
cause additional return flows in the James
River in South Dakota, although the question
was a close one, the Secretary had not yet
gone beyond mere contemplation and accom-
panying study of such a course of action so as
to trigger additional NEPA compliance at that
time. James River Flood Control Association <.
Wait, 553 F. Supp. 1284 (D. S.Dak. 1982).

A separate environmental impact statement
is not required for Memoranda of Under-
standing between the Bonneville Power
Administration and the Bureau of Land Man-
agement and between BPA and the Bureau
of Reclamation regarding the granting of
rights-of-way for transmission lines, or for ap-
plications for rights-of-way for specific lines.
Columbia Basin Land Protection' Association v.
Schlesinger, 643 F.2d 585, 596-98 (9th Cir.
1981), affirming Columbia Basin Land Protec-
tion Association v. Kleppe, 417 F. Supp. 46 (E.D.
Wash. 1976).

A proposed major Federal action will sig-
nificantly affect the quality of human life and
thereby necessitate the filing of an environ-
mental impact statement when reasonably ex-
pected environmental consequences would
affect a decision by the Federal agency con-
cerning the need for, or the proposed location
or design of, the proposed Federal action. In
order to apply this test there must be an anal-
ysis of: the need for the Federal proposal; the
environmental consequences which can rea-
sonably be expected to be generated; and the
availability of alternatives to achieve the ob-
jectives of the Federal proposal. Thus the De-
partment of Interior’s proposal to apply the
herbicide 2,4—dichlorophenoxyacetic acid to
the public water supply at the Fort Cobb Res-
ervoir in order to obtain data on the residual
levels and rate of dissipation of the herbicide
in fish and hydro-soil and to control the
growth of Eurasian watermilfoil, although a
major Federal action, does not require the
filing of an environmental impact statement
as it will not significantly -affect the human
environment. The evidence demonstrates
that (1) the presence of the watermilfoil rep-
resents a serious problem, (2) in the quantity
planned for application, the concentration of
the herbicide in the reservoir will not exceed
the established safe tolerance for human con-
sumption as established by the Environmental
Protection Agency, and (3) four alternatives
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to herbicide control were considered but re-
jected. Citizens Against 2, 4-D v. Watt, 527 F.
Supp. 465 (W.D. Okla. 1981).

No environmental impact statement is re-
quired on the decision of the Southeastern
Power Administration to allocate power from
the Carters, Jones Bluff, and West Point proj-
ects to preference customers within the ser-
vice areas of the four Southern Companies.
Greenwood Ulilities Commission v. Schlesinger,
515 F. Supp. 653, 662-63 (M.D. Ga. 1981).
[Editor’s note: This holding was affirmed sub
nom. Greenwood Utilities Commission v. Hodel,
764 F.2d 1459, 1465 (11th Cir. 1985)]

The Pacific Northwest Electric Power Plan-
ning and Conservation Act is fundamentally
and conceptually different from the approach
contemplated by the Bonneville Power
Administration in Phase 2 of the Hydro Ther-
mal Power Program. It is in part a legislative
solution to the impasse created by the in-
junction previously entered in this case pend-
ing preparation of a programmatic
environmental impact statement (EIS) on
Phase 2. Such an EIS is no longer necessary.

Natural Resources Defense Council v. Munro, 520

F. Supp. 17 (D. Ore. 1981).

Where the Bonneville Power Administra-
tion (BPA), which supplies about one-half of
the electric power consumed in the Pacific
Northwest region and provides about four-
fifths of the high-voltage bulk transmission ca-
pacity in the region, has entered into coop-
erative efforts with the public and private
utilities and BPA’s direct-service industries for
the planning, construction and operation of
the region’s power facilities as if they were
under a single ownership to meet forecasted
electrical power needs of the region, there
exists a major “Federalized” regional pro-
posal which requires the preparation of an
environmental impact statement (EIS). The
fact that details of the specific agreement of
December 14, 1973 termed ““Phase 2* of the
Hydro-Thermal Power Program (HTPP) may
have changed does not eliminate the require-
ment for an EIS so long as the basic concepts
do not change. Natural Resources Defense Coun-
cil, Inc. v. Hodel, 435 F. Supp. 590 (D. Ore.
1977), affirmed sub nom. Natural Resources
Defense Council, Inc. v. Munro, 626 F.2d 134
(9th Cir. 1980).

Where the Government enters into option
contracts for the sale of water for industrial
uses from the Yellowtail and Boysen Reser-
voirs, Missouri River Basin Project, an envi-
ronmental impact statement must be
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prepared when the contract is executed and
cannot be delayed until the option is exer-
cised. The execution of the contract itself con-
stitutes a major Federal action under the
National Environmental Policy Act since the
Government, by the terms of the contract,
thereby enters into an irreversible and irre-
trievable commitment of the availability of the
water. While the details of the option holder’s
future use of the diverted water may not be
known at the time of contract execution, it is
at that time that the Government must decide
among various potential users and, in so
doing, must conjecture as to the possible ef-
fects of commitment to one user versus an-
other. Environmental Defense Fund, Inc. v.
Andrus, 596 F.2d 848 (9th Cir. 1979).

The preparation of an environmental im-
pact statement is required in conjunction with
both the Industrial Water Marketing Plan and
the option contracts entered into thereunder
to sell water from the Yellowtail and Boysen
Reservoirs for industrial use. Any uncertainty
which may exist about the details of subse-
quent use of the diverted water does not ob-
viate the importance of the decision to divert
and the necessity to evaluate the environmen-
tal consequences of that decision. Here, there
is more than mere “contemplation” of Fed-
eral action; there is a developed marketing
program and executed option contracts. En-
vironmental Defense Fund, Inc v. Andrus, 596
F.2d 848 (9th Cir. 1979).

An amendment to a contract with the Al-
umax Pacific Corporation requiring the
Bonneville Power Administration to supply
power and build transmission lines to an alu-
minum reduction plant at a new location is a
major Federal action requiring the prepara-
tion of an environmental impact statement on
the plant itself. Port of Astoria v. Hodel, 595
F.2d 467, 477 (9th Cir. 1979), affirming Port
of Astoria v. Hodel, Civil No. 75-349, U.S.D.C.
Oregon (August 26, 1975).

An amendment to a contract with the Al-
umax Pacific Corporation under which the
Bonneville Power Administration (BPA) will
provide a new form of industrial firm power
service to an aluminum reduction plant at a
new location is a major Federal action because
it creates a new commitment of BPA’s energy
resources, and because it sets the stage for the
initiation of the proposed Phase 2 of the Hy-
dro Thermal Power Program, particularly
through the ‘‘third quartile’”’ provisions
whereby industrial customers would have the
option to buy power from new thermal power
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plants or suffer restrictions in power service.
Therefore, BPA must prepare an environ-
mental impact statement on the relation be-
tween industrial firm power contracts and the
coordinated regional activities known as
Phase 2 as well as an assessment of the addi-
tional power commitments. Port of Astoria v.
Hodel, 595 F.2d 467, 477-480 (9th Cir. 1979),
affirming Port of Astoria v. Hodel, Civil No. 75-
349, U.S.D.C. Oregon (August 26, 1975).

The change in recreation management at
Lake Berryessa from Napa County to the
United States, in accord with section 601 of
the Reclamation Development Act of 1974,
and subsequent Bureau of Reclamation di-
rectives restricting the use of houseboats on
the lake and ordering the removal of pri-
vately-owned floating structures from the
lake do not constitute major Federal actions
having a significant effect on the quality of
the human environment, within the meaning
of section 102 of the National Environmental
Policy Act. Lake Berryessa Tenants’ Council v.
United States, 588 F.2d 267 (9th Cir. 1978).

No environmental impact statement was re-
quired on the decision of the Secretary of the
Interior to deny the request of the City of
Santa Clara for an allocation of nonwithdraw-
able power from the Central Valley Project
(CVP) because it is highly improbable that one
allocation scheme will have a more deleterious
impact than any other when the total geo-
graphic area served by the CVP is considered.
City of Santa Clara, California v. Andrus, 572
F.2d 660, 679-80 (9th Cir. 1978), affirming
City of Santa Clara v. Kleppe, 418 F. Supp. 1243
(N.D. Cal. 1976), cert. denied sub nom. Pacific
Gas and Electric Co. v. City of Santa Clara, 439
U.S. 859 (1978).

A reallocation of power from the Califor-
nia-Pacific Utilities Company (Cal-Pac) to
preference customers is not a major Federal
action significantly affecting the quality of the
human environment within the meaning of
the National Environmental Policy Act, and
hence neither preparation of an environmen-
tal impact statement nor public hearings was
required. The Fort Mojave Indian Tribe, et al. v.
United States, U.S.D.C., C.D. California,
CV77-4790 ALS (July 6, 1978).

No environmental impact statement was re-
quired prior to the signing of a contract be-
tween the Northern Colorado Water
Conservancy District and Municipal Subdis-
trict with the United States which provided
that the surplus capacity of the Colorado-Big
Thompson project could be used to carry
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water from the Western slope to the Eastern
slope of Colorado if the Subdistrict could ob-
tain the necessary water rights, and which fur-
ther provided that no water should be
transported until the final environmental
statement had been approved, because: (1)
the contract does not constitute a recommen-
dation or report on a major Federal action
but rather is merely an agreement which pre-
cipitated the planning for the diversion of
water which the Subdistrict has yet to obtain.
Moreover, until the source of the water to be
transferred has been identified it is impossible
to determine definitely the overall environ-
mental impacts; (2) the contract expressly rec-
ognizes that an environmental impact
statement must be prepared and approved,
and the agency cannot recommend the pro-
posal until the statement has been approved;
and (3) in a practical sense, it would be overly
burdensome to require the agency to prepare
an environmental impact statement before
the plans for the proposal are prepared. Col-
orado River Water Conservation District v. United
States, 539 F.2d 907 (10 Cir. 1977).

Where the Bonneville Power Administra-
tion entered into a contract to supply up to
124,000 kilowatts of interruptible power to
Alcoa’s proposed magnesium smelting plant
at Addy, Washington, it was not necessary for
an environmental impact statement to con-
sider that the contract may have environmen-
tal consequences because, in the event massive
deficits in hydroelectric power were to occur,
Bonneville would need to divert power from
municipal use to the smelting operations and
thereby cause utilities to resort to pollution-
generating thermal or nuclear fuel sources, as
such possibilities are too remote and conjec-
tural. Moreover, by definition, interruptible
power cannot be made available to the smelt-
ing facilities until prime and second-prefer-
ence commitments have been filled. Nor does
the contract violate the National Environ-
mental Policy Act because it was not accom-
panied by an environmental statement
showing the interrelationship between the
power allotments to Alcoa and other power
allotments to users in other regions of the sys-
tem and even those outside the system under
the Pacific Northwest-Pacific Southwest In-
tertie agreement. Even though there is a gen-
eral Pacific-Northwest Region to which
Bonneville supplies a great amount of hydro-
power, there is no evidence of a master plan
for development of the region, either by geo-
graphical area, by customer, or by percentage
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of total power generation capacity. Sierra Club
v. Hodel, 544 F.2d 1036 (9th Cir. 1976).

An environmental impact statement is not
required for the construction of a fence on
the boundary line of 6,816.5 acres of land
condemned by the United States as part of
the Heron Reservoir, San Juan-Chama Proj-
ect, as 1) the entire project, including the
fencing, was planned and scheduled long be-
fore January 1, 1970, the date the National
Environmental Policy Act became effective,
2) it is unreasonable to assume that Congress
would intend that the Government, having ac-
quired fee simple title to this land for the pur-
pose of constructing a reservoir and for the
additional purpose of protecting wildlife,
would now be required to have an environ-
mental study made on a relatively small part
of the entire project—the fencing of the
boundary lines—and 3) the evidence indicates
that the creation of the fence will enhance
rather than detract from proper environmen-
tal control of the area. Maddox v. Bradley, 345
F. Supp. 1255 (N.D. Tex. 1972).
37.—Legislative proposals

No environmental impact statement was re-
quired to accompany the proposed “Federal
Water Projects Financing Act of 1979,” which
would require States within whose boundaries
projects are located to make certain contri-
butions to the implementation costs of the
project, as this cost-sharing proposal applies
only to projects authorized after it is enacted.
Since the States could respond to this legis-
lation in a variety of ways, it is impossible to
predict presently whether or how this legis-
lation will significantly affect the quality of the
human environment. Moreover, when a spe-
cific project is proposed under the terms of
this proposed law an environmental impact
statement will be required if the project will
significantly affect the quality of the human
environment. North Dakota v. Andrus, 483 F.
Supp. 255 (D. N.D. 1980).

38.—Ongoing programs and activities
Environmental impact statements are re-
quired for the Industrial Water Marketing
Plan and all option contracts entered into
thereunder to sell water from the Yellowtail
and Boysen Reservoirs, Missouri River Basin
Project, even though the plan and some con-
tracts were executed before January 1, 1970.
Both the overall plan and the individual con-
tracts are ongoing programs which require
continuing attention and action and must
therefore comply with the National Environ-
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mental Policy Act even though initiated be-
fore its enactment. Environmental Defense
Fund, Inc., v. Andrus, 596 F.2d 848 (9th Cir.
1979).

The Bureau of Reclamation’s drawdown of
carryover storage capacity at Clair Engle Lake
to mitigate drought damages does not neces-
sitate the preparation of an environmental im-
pact statement even after the expiration of the
Emergency Drought Act’s exemption from
the filing requirements of § 102 of the Na-
tional Environmental Policy Act for such ac-
tivities. Although the latter Act may be
applicable, in limited circumstances, to a proj-
ect initiated before it became effective in
1970, the present action is neither a major
incremental stage of project development nor
a revision or extension of the original facili-
ties. Rather, an environmental impact state-
ment is not required where, as here, the
Bureau is simply operating the Trinity River
Division within the range originally available
pursuant to the authorizing statute, in re-
sponse to changing environmental conditions.
County of Trinity v. Andrus, 438 F. Supp. 1368
(E.D. Cal. 1977).

As the National Environmental Policy Act
applies to all ongoing ‘“‘major Federal ac-
tions,” in considering whether an environ-
mental impact statement is required for a
project authorized before the Act became ef-
fective on January 1, 1970, the extent to
which the project has been completed is a fac-
tor to be carefully weighed. Thus, an impact
statement is required for the first stage of the
Palmetto Bend Project, authorized in 1968,
since, while land had been purchased and
cleared and some roads and railroad tracks
relocated, no construction had been com-
menced. Sierra Club v. Morton, 431 F. Supp.
11 (S.D. Tex. 1975).

Whether the National Environmental Pol-
icy Act is to be retroactively applied, so that
the continuing operation of the Glen Canyon
Dam is deemed a major Federal action “sig-
nificantly affecting the quality of the human
environment” and therefore requiring an en-
vironmental impact statement, is a question
which must be determined, in the first in-
stance, by the Department of the Interior, the
agency operating the project. Until such de-
termination has been made or the Depart-
ment has in some formal manner indicated its
refusal to make it, the challenge to the Dam’s
continuing operation is not ripe for judicial
consideration. Grand Canyon Dorries, Inc. v.
Walker, 500 F.2d 588 (10th Cir. 1974).
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No environmental impact statement was re-
quired for the construction of the Molokai
Irrigation system even though it was financed,
in part, under the Small Reclamation Projects
Act of 1956, as the repayment contract was
executed in 1963 and the project completed
in 1969, before enactment of the National En-
vironmental Policy Act. That Hawaii’s repay-
ment obligation continued after 1969 and
that, as provided by section 5(d) of the 1956
Act, the Secretary of the Interior had a con-
tinuing right to interject himself into the af-
fairs of the system in the event of
noncompliance with the repayment contract,
is insufficient to render the Secretary’s deci-
sion not to participate in negotiations between
the Board of Land and National Resources of
Hawaii and the Kaiuakoi Corporation for
rental of system facilities a ‘‘major Federal ac-
tion.” Molokai Homesteaders Cooperative Associ-
ation v. Morton, 506 F.2d 572 (9th Cir. 1974).

Although the National Environmental Pol-
icy Act may be applicable to continuing activ-
ities, it is not meant to be retroactive. Thus
the Bonneville Power Administration was not
required to file an environmental impact
statement evaluating its construction of a 230
kilovolt power transmission line from Bandon
to Gold Beach, Oregon, where 1) Congress
demonstrated its approval of the project in
1967 when it authorized the appropriation of
funds for the line and by January 1, 1970,
when the Act became effective, money had
been appropriated for almost all phases of the
project, including most of the construction,
and 2) the government had acquired ease-
ments over twenty-two of the proposed par-
cels of land on the proposed line before
January 1, 1970. The fact that the govern-
ment did not let contracts for clearing the new
right-of-way and for construction of the line
until early in 1970 is insufficient to require
the filing of an environmental impact state-
ment as these activities constitute merely a
small portion of the work required to com-
plete the project. Congress did not intend the
Act to apply to “major Federal actions’ which
had reached this stage of completion as of the
date of its enactment. Investment Syndicates,
Inc. v. Richmond, 318 F. Supp. 1038 (D. Ore.
1970).

39.—Supplemental EIS

Where the ultimate operation of a project
is still in doubt at the time the environmental
impact statement required by section
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*102(2)(C) of the National Environmental Pol-

icy Act is filed, the initial environmental im-
pact statement should be viewed as an interim
statement, the first part of a two-step process
whereby the responsible Federal officials
would first give their best estimate of the uses
to which the project will be put. Then, prior
to actual use, a revised or supplemental state-
ment should be filed either reaffirming those
estimates or describing the newer proposed
uses and their environmental impacts. Thus,
where the initial environmental impact state-
ment for the New Melones Dam failed to ad-
dress the tentative alternative uses for, and
the environmental impact of, the 285,000
acre feet of conservation yield, the court may
require the filing of a supplemental impact
statement to discuss these issues, notwith-
standing the Government’s proposal to file a
separate environmental impact statement at a
point nearer in time to the dam’s actual op-
eration, some years in the future. Environ-
mental Defense Fund, Inc., v. Armstrong, 352 F.
Supp. 50 (N.D. Cal. 1972), aff’d, 487 F.2d
814 (9th Cir. 1973), cert. denied sub nom,
Environmental Defense Fund, Inc. v. Stamm, 416
U.S. 974 (1974).

51. Procedural compliance—Alternative
studies

The claims of the Environmental Defense
Fund that the Secretary of the Interior, the
Bureau of Reclamation and the Environmen-
tal Protection Agency should evaluate and de-
velop on-farm salinity control techniques as
“alternatives” to current salinity control pro-
grams as required by the 1972 policy to be
implemented under section 201(a) of the Col-
orado River Basin Salinity Control Act, and
as required by section 102(2)(E) of the Na-
tional Environmental Policy Act, are properly
dismissed because on-farm management
measures comprise an integral part of the cur-
rent program itself. Environmental Defense
Fund, Inc. v. Costle, 657 F.2d 275, 296-98
(D.C. Cir. 1981).
52.—Judicial review

The National Environmental Policy Act
does not give the courts the ultimate authority
to approve or disapprove construction of a
properly authorized project where an ade-
quate environmental impact statement has
been prepared and circulated in accordance
with the requirements of the Act. Environ-
mental Defense Fund, Inc. v. Armstrong, 487
F.2d 814 (9th Cir. 1973), cert. denied, 416
U.S. 974 (1974).
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Sec. 103. [Present authorities, regulations, policies, procedures to be
reviewed—Proposed measures to President by July 1, 1971.]—All agen-
cies of the Federal Government shall review their present statutory au-
thority, administrative regulations, and current policies and procedures for
the purpose of determining whether there are any deficiencies or incon-
sistencies therein which prohibit full compliance with the purposes and
provisions of this Act and shall propose to the President not later than July
1, 1971, such measures as may be necessary to bring their authority and
policies into conformity with the intent, purposes, and procedures set forth
in this Act. (83 Stat. 854; 42 U.S.C. § 4333)

Sec. 104. [Certain specific statutory obligations not affected.]—Nothing
in Section 102 or 103 shall in any way affect the specific statutory obligations
of any Federal agency (1) to comply with criteria or standards of environ-
mental quality, (2) to coordinate or consult with any other Federal or State
agency, or (3) to act, or refrain from acting contingent upon the recom-
mendations or certification of any other Federal or State agency. (83 Stat.
854; 42 U.S.C. § 4334)

Sec. 105. [Policies and goals supplemental to existing authoriza-
tions.]—The policies and goals set forth in this Act are supplementary to
those set forth in existing authorizations of Federal agencies. (83 Stat. 854;
42 U.S.C. § 4335)

TITLE I1
COUNCIL ON ENVIRONMENTAL QUALITY

Sec. 201. [President to submit annual Environmental Quality Report
to Congress.]—The President shall transmit to the Congress annually be-
ginning July 1, 1970, an Environmental Quality Report (hereinafter re-
ferred to as the “report’’) which shall set forth (1) the status and condition
of the major natural, manmade, or altered environmental classes of the
Nation, including, but not limited to, the air, the aquatic, including marine,
estuarine, and fresh water, and the terrestrial environment, including, but
not limited to, the forest, dryland, wetland, range, urban, suburban, and
rural environment; (2) current and foreseeable trends in the quality, man-
agement and utilization of such environments and the effects of those trends
on the social, economic, and other requirements of the Nation; (3) the
adequacy of available natural resources for fulfilling human and economic
requirements of the Nation in the light of expected population pressures;
(4) a review of the programs and activities (including regulatory activities)
of the Federal Government, the State and local governments, and nongov-
ernmental entities or individuals, with particular reference to their effect
on the environment and on the conservation, development and utilization
of natural resources; and (5) a program for remedying the deficiencies of
existing programs and activities, together with recommendations for leg-
islation. (83 Stat. 854; 42 U.S.C. § 4341)

Sec. 202. [Council on Environmental Quality established—Member-
ship.]—There is created in the Executive Office of the President a Council
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on Environmental Quality (hereinafter referred to as the “Council’’). The
Council shall be composed of three members who shall be appointed by
the President to serve at his pleasure, by and with the advice and consent
of the Senate. The President shall designate one of the members of the
Council to serve as Chairman. Each member shall shall be a person who,
as a result of his training, experience, and attainments, is exceptionally well
qualified to analyze and interpret environmental trends and information
of all kinds; to appraise programs and activities of the Federal Government
in the light of the policy set forth in title I of this Act; to be conscious of
and responsive to the scientific, economic, social, esthetic, and cultural needs
and interests of the Nation; and to formulate and recommend national
policies to promote the improvement of the quality of the environment.
(83 Stat. 854; 42 U.S.C. § 4342)

Sec. 203. [Employment of officers, employees, experts and consult-
ants.]—(a) The Council may employ such officers and employees as may
be necessary to carry out its functions under this Act. In addition, the
Council may employ and fix the compensation of such experts and con-
sultants as may be necessary for the carrying out of its functions under this
Act, in accordance with section 3109 of title 5, United States Code (but
without regard to the last sentence thereof).

(b) Notwithstanding section 1342 of title 31, the Council may accept and
employ voluntary and uncompensated services in furtherance of the pur-
poses of the Council. (83 Stat. 855; Act of July 3, 1975, 89 Stat. 258; 42
U.S.C. § 4343)

Sec. 204. [Duties and functions of Council.]—It shall be the duty and
function of the Council—

(1) to assist and advise the President in the preparation of the Envi-
ronmental Quality Report required by section 201;

(2) to gather timely and authoritative information concerning the con-
ditions and trends in the quality of the environment both current and
prospective, to analyze and interpret such information for the purpose
of determining whether such conditions and trends are interfering, or
are likely to interfere, with the achievement of the policy set forth in title
I of this Act, and to compile and submit to the President studies relating
to such conditions and trends;

(3) to review and appraise the various programs and activities of the
Federal Government in the light of the policy set forth in title I of this
Act for the purpose of determining the extent to which such programs
and activities are contributing to the achievement of such policy, and to
make recommendations to the President with respect thereto;

(4) to develop and recommend to the President national policies to
foster and promote the improvement of environmental quality to meet
the conservation, social, economic, health, and other requirements and
goals of the Nation;

(5) to conduct investigations, studies, surveys, research, and analyses
relating to ecological systems and environmental quality;
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(6) to document and define changes in the natural environment, in-
cluding the plant and animal systems, and to accumulate necessary data
and other information for a continuing analysis of these changes or trends
and an interpretation of their underlying causes;

(7) to report at least once each year to the President on the state and
condition of the environment; and

(8) to make and furnish such studies, reports thereon, and recommen-
dations with respect to matters of policy and legislation as the President
may request. (83 Stat. 855; 42 U.S.C. § 4344)

Sec. 205. [Consultation with other organizations—Utilization of ser-
vices, facilities and information of other organizations to avoid dupli-
cation.]—In exercising its powers, functions, and duties under this Act, the
Council shall—

(1) consult with the Citizens’ Advisory Committee on Environmental
Quality established by Executive Order numbered 11472, dated May 29,
1969, and with such representatives of science, industry, agriculture, la-
bor, conservation organizations, State and local governments and other
groups, as it deems advisable; and

(2) utilize to the fullest extent possible, the services, facilities, and in-
formation (including statistical information) of public and private agencies
and organizations, and individuals, in order that duplication of effort and
expense may be avoided, thus assuring that the Council’s activities will
not unnecessarily overlap or conflict with similar activities authorized by
law and performed by established agencies. (83 Stat. 855; 42 U.S.C.
§ 4345)

Sec. 206. [Compensation of members.]—Members of the Council shall
serve full time and the Chairman of the Council shall be compensated at
the rate provided for Level II of the Executive Schedule Pay Rates (5 U.S.C.
5313). The other members of the council shall be compensated at the rate
provided for Level IV or the Executive Schedule Pay Rates (5 U.S.C. 5315).
(83 Stat. 856; 42 U.S.C. § 4346)

EXPLANATORY NOTE

Ervor in the Text. The word “or” follow-  Schedule Pay Rates” should probably be
ing “Level IV” and preceding ‘“the Executive ~ “of”’.

Sec. 207. [Reimbursement for travel.]—The Council may accept reim-
bursements from any private nonprofit organization or from any depart-
ment, agency, or instrumentality of the Federal Government, any State, or
local government, for the reasonable travel expenses incurred by an officer
or employee of the Council in connection with his attendance at any con-
ference, seminar, or similar meeting conducted for the benefit of the Coun-
cil. (Added by Act of July 3, 1975, § 3, 89 Stat. 258; 42 U.S.C. § 4346a)

Sec. 208. [Expenditures for international activities.] —The Council may
make expenditures in support of its international activities, including ex-
penditures for: (1) international travel; (2) activities in implementation of
international agreements; and (3) the support of international exchange
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programs in the United States and in foreign countries. (Added by Act of
July 3, 1975, § 3, 89 Stat. 258; 42 U.S.C. § 4346b)

* *

* *

EXPLANATORY NOTE

Legislative History. S. 1075, Public Law
91-190 in the 91st Congress. Reported in Sen-
ate from Interior and Insular Affairs July 9,
1969; S. Rept. No. 91-296. Passed Senate July
10, 1969. Passed House, amended, Septem-
ber 23, 1969. House asks for a conference
September 23, 1969. Senate agrees to a con-
ference October 8, 1969. Conference report

filed December 17, 1969; H.R. Rept. No. 91-
765. Senate agrees to conference report De-
cember 20, 1969. House agrees to conference
report December 22, 1969. Companion bill
H.R. 12549 reported in House from Mer-
chant Marine and Fisheries July 11, 1969;
H.R. Rept. No. 91-378.



