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DEPARTMENT OF THE INTERIOR

Fishand Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for Quercus
hinckleyi (Hinckley Oak)

AGENCY: Fish andWildlife Service,
Interior.
ACTION: Finalrule.

SUMMARY; The Servicehasdetermined
thata plant, Quercushinckleyi
(Hinckleyoak), is a threatenedspecies.
Hinckleyoakis knownfrom four
documentedlocalities inPresidio
Countyof westernTexas.Theplantsare
threatenedby possiblechangesin
grazingpractices,roadimprovements,
wildlife predation,disease,
hybridizationwith otheroakspecies,
and taking.The determinationof
threatenedstatusfor Quercushinckleyi
implementsthe full protectionprovided
by theEndangeredSpeciesAct of 1973
(Act), asamended.
EFFECTIVE DATE: September26, 1988.
ADDRESS The completefile for this rule
is availablefor inspection,by
appointment,duringnormalbusiness
hoursat theService’sRegionalOffice of
EndangeredSpecies,500 Gold Avenue
SW., Room4000,Albuquerque,New
Mexico.
FOR FURTHER INFORMATiON CONTACT:
CharlesMcDonald,Botanist,
EndangeredSpeciesOffice, P.O.Box
1306,Albuquerque.NewMexico87103
(505/768—3972or FTS 474—3972).
SUPPLEMENTARY INFORMATION

Background

Quervus hinckleyi(Hinckleyoak)was
first collectedbyDr. LC. Hiuckleyin
TheSolitarlo,PresidioCounty,Texas,
nearSolitario Peakin June1950.
HinckleyandDr. C.H.Muller collected
additionalspecimensamonthlaterand
Muller (1951) subsequentlynamedthe
speciesin honorof hiscolleague.

Hinckley oakis a shrubbyevergreen
sometimesoccurringas singlestemsbut
moreoftengrowingas clonalgroupsthat
form densethickets.Plantsreacha
maximumheightof 1.2 meters(4 feet).
The speciescanberecognizedat a
distanceby itsgray-greenleavesthat
lenda smokeyappearanceto the
compactintricately branchedplants.
Theleavesareonly about15 millimeters
(.6 inch) long, glabrous,andhavespine-
tippedmargins.Acornsareproduced
annually,occursingly or pairedon the
branches,andmaturein thefall.

Hinckleyoakis a localizedcmoponent
of themiddleelevationChihuahuan
Desertvegetationoccurringondry
limestoneslopesat about1370meters
(4,500feet) in elevation.Thesurrow~dfng
desertscrubcommunityis dominatedby
Agavelecheguila(lechuguilla).Acacki
constricta(whitethornacacia),and
Partheniumincanum(mariola).Theares
averages25 centimeters(10 inches)of
rainperyearandhasa frost-freeseason
of 260 days.

Therearepresentlyfourdocumented
populationsof Hinckleyoak.Threeof
thepopulationsoccurwithin 1.9
kilometers(1.2 miles) of eachotherin
TheSolitario,which is a circular
laccolithapproximately13 kilometers(8
miles) indiameterin southeastern
PresidioandsouthwesternBrewster
Counties,Texas.The Solitarfo
populations,all in PresidioCounty.
include thepopulationat thetype
locality estimatedat 30-40plants,a
populationdiscoveredin 1984by l&.
JeffClark, a formergraduatestudentat
Sul RossUniversity estimatedat12—15
plants,anda populationdiscoveredin
1988by U.S. FishandWildlife Service
andTexasParksandWildlife
Departmentbotanistsestimatedat 300—
500 plants.The fourthpopulation
in thevicinity of Shafterin south-central
PresidioCounty.Thispopulatkmwas
discoveredby BartonH. Warnockin
1963andis estimatedat 30—40 plants.
Becauseof theclonalnatureof Hinckley
oak,,thesepopulationestimatesarevery
subjective,andmostlyshouldbeseedI~
comparetherel~ivesizesof tbefour
kncnvnpopulaticu~s.

Two otherHinckley oaksitesin the
Shafterareahavenotbeenrelocated~
althoughtheareahasbeensearchedby
Dr. A.M. Powellof Sul RossUni’versi~
(Miller andPowell1982).Searcheshave
beenconductedbutno populatimsof
HIndd~iyoakhavebeenfound hrlikely
habitatIn theMexicanStateof Coebull.
~h8Ier1951).hfr. Mike Fleming,~t~g
Bend,NationalPerkhasspeculatedthat
HincIJeyoakmayoccurwithin thePark
In theDeadHorseMountains(per..
comm., 19863.Althoughno occurre~
of Hinckleyoakin theDeadHome
Mountainshavebeendocunien~
Fleming’sbeliefis supportedby the
presenceof suitablehabitatai4
evidencefrom fossilpackratmI.LL~~
thatHincideyoakwasmorewicin~
distributedin southwesternTexas.pefar
to the area’sdesertificationaboat$1X
yearsago(VanDevenderet aL1978).
Thewarminganddrying trendpeobaldy
precipitatedthedeclineof Hinciky .á,
andmayIn partexplainthesped~
presentlimited distribution.

Threeof theknownHincideyo.k
populationsoccuron privatelaudand

o.epopulationoccurson Stateof Texas
lad administeredby theTexasGeneral
Land Office. Formerly,all the
populationswere thoughtto be on
privateland,buta surveyby U.S. Fish
andWildlife ServiceandTexasParks
andWildlife botanistsin thespringof
1988,determinedthat thetype locality in
The Solitariohasbeenmapped
incorrectly.Thecorrectlocality, about
300meters(330yards)southof the old
ane,Is within a state-ownedsectionof
landleasedto thesurroundingprivate
ranchfor grazing.TheStatelandis not
fenced.

Federalactioninvolving this species
beganwith section12 of theEndangered
SpeciesAct of 1973,which directedthe
Secretaryof the SmithsonianInstitution
to preparea reporton thoseplants
censideredto beendangered,
threatened,or extinct.Thisreport,
designatedasHouseDocumentNo. 94—
51, waspresentedto Congresson
january9, 1975. On July 1, 1975,the
Servicepublisheda noticein theFederal
Register(40 FR27823)of its acceptance
of thisreportasa petitionwithin the
contextof section4(c)(2),now section
4(b)(3)(A),of theAct andof its intention
therebyto review thestatusof those
pknts.OnJune16, 1976,theService
publisheda proposedrule In the Federal
Register(41 FR 24523)to determine
approximately1,700vascularplant
speciesto beendangeredspecies
~ to section4 of theAct.This list
oIl.790plantspecieswasassembledon
theba~of commentsanddata
receivedby the SmithsonianInstitution
and theServicein responseto House
Decument94—51 and theJuly 1, 1975,
FederalRegisterpublication.Quercus
Mnckieyiwasincludedin theJuly 1,
19V5, noticeandtheJune16, 1976,
penposal.Generalcommentsreceivedin
relationto the1976proposalwere
~marlzed in theApril 28, 1978,
FederalRegister(43FR 17909).

TheEndangeredSpeciesAct
Amendmentsof 1978requiredthat all
proposalsover2 yearsold be
‘withhdrawn.A one-yeargraceperiod
wasgi~vanto proposalsalreadyover2
yearsold. In theDecember10, 1979,
F,d.J Register(44 FR 70796),the
Servicepublisheda noticeof
withdrawalof theJune16, 1976,
peoposal,alongwith4 otherproposals
thathadexpired.

OnDecember15, 1980 (45FR 82480),
andSeptember27, 1985(50FR 39526),
theServicepublishedupdatednotices
reviewingthenativeplantsbeing
~isi~d forclassificationas
~ea&e..d or endnagered.Quercus

wasincludedin thesenotices
aaacategoryI species.Category1
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comprisestaxafoi which the Service
hassufficientbiological informationto
supportproposingthemas endangered
or threatened,

Section4(b)(3)(B)of theEndangered
SpeciesAct, asamendedin 1982,
requiresthe Secretaryto makefindings
on pendingpetitionswithin oneyearof
their receipt.Section2(b)(1)of theAct’s
Amendmentsof 1982 further requires
that all petitionspendingon October12,
1982,be treatedas havingbeennewly
submittedon thatdate.Becausethe1980
noticeof reviewwasacceptedas a
petition, all of thetaxacontainedin the
notice,includingQuercushinckleyi,
were treatedas beingnewly petitioned
on October12, 1982.On October13,
1983, andon or aboutthatdateevery
year thereafterthrough1986, theService
madeone-yearfindingsthat thepetition
to list Quercushinckieyiwaswarranted
but precludedby otherlisting actionsof
higherpriority. Biologicaldata,supplied
by Miller andPowell(1982), fully
supporta listing of Quercushinckieyias
threatened.The September16, 1987,
proposal(52FR 34966)to list Quercus
hinckieyiis threatenedwasbased
primarily on Miller andPowell’s
biologicaldataandconstitutedthefinal
finding requirementof Section4(b)(3)(B)
of theAct for thepetitiononthis
species.

Summaryof Commentsand
Recommendations

In theSeptember16, 1987,proposed
rule andassociatednotifications,all
interestedpartieswererequestedto
submitfactualreportsor information
thatmight contributeto thedevelopment
of afinal rule. AppropriateState
agencies,countygovernments,Federal
agencies,scientificorganizations,and
otherinterestedpartieswerecontacted
andrequestedto comment.A
newspapernoticewaspublishedin the
Alpine AvalancheonOctober8,1987.

Threecommentswerereceived.
Commentsby thetwo botanistswho
representtheTexasParksandWildlife
Departmenton theU.S.Fish and
Wildlife Service’sTexasPlantRecovery
Team,supportedthe listing but
indicatedtheirfeelingthatHinckleyoak
shouldbelistedas endangeredrather
thanthreatened.Theyquestionedthe
Service’sassertionin theproposalthat
Hinckleyoakhasgoodrecovery
potentialmentioningsuchproblemsas
theneedfora betterunderstandingof
thespecies’habitatpreferences,
potentialproblemswith hybridization
andgeneticcontaminationinany
projectsdealingwithre-introductionor
populationaugmentation.andthe
difficulty of maintainingrecovery
cooperationandcoordinationwith

agenciesandindividualsover time.
Response:The Serviceagreesthese
problemsmaymakerecoverydifficult,
but feelsthe problemscanall be
overcome.In addition,noneof the
Hinckleyoakpopulationsappearto be
in immediatedangerof destructionand
this is the principalreasonfor listing the
speciesas threatenedratherthan
endangered.If declinesin the species
occurafter listing, then Hinckleyoak
will be reclassifiedas endangered.

Therecoveryteammembershad
severalothercomments.Comment:The
benefitof collectingacornsfor
populationestablishmentprojects
shouldbeweighedagain~possible
damagefrom thelossof ~otential
recruitsto the population.Response:If
acornsarecollectedforpropagationor
populationestablishment,carewill be
takento collect only a small fractionof
anyyear’sseedcrop. Comment:Past
andpresentpopulationcountsshouldbe
takenlightly becauseof thehighly
subjectivenatureofcountingplantsthat
grow in clonalgroups.Response:The
referenceto populationcountsas
evidencefor a declinein oneof the
populationshasbeendeletedfrom the
final rule. Also, a statementhasbeen
includedwarningthat thepopulation
countsincludedin therulearehighly
subjectiveestimates.Comment:The
type locality populationmaybe
sufferingfrom diseaseor insect
predation.Response:Theinformation
hasbeenincludedin the“Summaryof
Factors”sectionof this final rule.
Comment:Informationconcerningthe
discoveryof thepopulationnearShafter
is incorrect.Response:Thefinal rulehas
beencorrected.Comment:More effort
shouldbe expendedsearchingfor
Hincideyoakwithin therange
representedby latePleistocenefossil
evidence.Response:Additional
searchesfor undiscoveredpopulations
will bepartof therecoveryprogramfor
this species.

Theothercommentletterwas
receivedfrom aprofessionalbotanist
with manyyearsexperiencestudying
thebotanyof theTexasTrans-Pecos
region.Thebotanistneithersupported
noropposedthe listing, butmade
severalcorrectionsto the collecting
historyof thespeciesandprovided
otheradditionalinformation.Response:
The correctionsandappropriate
additionalinformationhavebeen
includedin the final rule.

Summaryof FactorsAffecting the
Species

After a thoroughreviewand
considerationof all information
available,theServicehasdetermined
thatQuercushinckleyishouldbe

classifiedasa threatenedspecies.
Proceduresfound at section4(a)(1)of
theEndangeredSpeciesAct (16U.S.C.
1531 etseq.)andregulations(50CFR
Part424)promulgatedto implementthe
listing provisionsof theAct were
followed. A speciesmaybe determined
tobe anendangeredor threatened
speciesdue to one or more of the five
factorsdescribedin section4(a)(1).
Thesefactorsandtheir applicationto
QuercushinckleyiMuller (Hinckley
oak)areasfollows:

A. Thepresentor threatened
destruction,modification,or curtailment
ofits habitator range.In 1986, Texas
highway87 wasexpandedand theroad
is n~wcloseto theHinckley oak
populationnearShafter(Poole, Texas
NaturalHeritageProgramBiologist.
pers.comm., 1986).Furtherexpansionor
a realignmentof the highwaymay
eliminateall or partof thepopulation.

Any changeingrazingpracticesis a
potentialthreatto the threepopulations
in TheSolitario.Thelandpresentlyis
usedforcattlegrazingandat current
stockinglevelsit is unlikely theplants
will bedamaged.However,nothing
preventsthe landownerfrom increasing
cattlenumbersor introducingother
domesticlivestock,suchasgoats,that
couldeasilyreachandbrowseHinckley
oaks.Developmentof this areaasan
exoticgameranchis anotherpossible
grazingchangeandsomespeciesof
exoticgamecouldseverelydamage
Hinckleyoak.Exoticgameranchinghas
becomea profitablealternativeto
raisingcattleor sheepin otherpartsof
Texas,andwestTexasranchersare
alsoconsideringthis potentialincome
source.

B. Overutilizationfor commercial.
recreational,scientific,oreducational
purposes.TheattractiveHinckleyoak
haspotentialasa cultivar. Propagation
researchwasconductedseveralyears
ago(B.J. Simpson,TexasA&M Research
andExtensionCenter,Dallas,Texas,
pers.comm.,1987),but thework was
discontinuedwhentheseedlingsbeing
grownweredeterminedtobehybrids.
Althoughplantsare growneasilyfrom
acorns,somepeoplewantingplantsto
sellor to continuepropagationresearch
maywantto takewholeplants.Only
onepopulationis easilyaccessibleand
thispopulationlikely would receivethe
mostcollectingpressure.This
populationis alreadysmall andanyloss
of plantswould bedetrimentaLThere
havebeenseveralreportedinstancesof
acornsbeingillegally takenfrom this
population,butthe actualimpactof
acorncollectingis unknown.

C. Diseaseorpredation.Native deer,
smallmammals,andbirds all eatthe
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acornsof Hinckley oak.In a desert
environmentwheref6odsourcesare
oftenscarce,most of theannualacorn
croplikely is consumedby predators.
The potentialvalueof predatorsas
agentsof seeddispersalhasnotbeen
assessed.As mentionedin FactorA, the
introductionof non-nativeanimal
predatorsremainsa potential threat.
Thereis evidenceof diseaseor insect
predationat thetype locality population.
Theleafepidermisof greenleaves
disintegratesandwebsare foundon the
leavesandbranches.The frequencyand
severityof this infestationis unknown.

D. The inadequacyofexisting
regulatorymechanisms.Hinckley oak is
notcurrently protectedby Federalor
Statelaw.

E. Othernaturalormanmadefactors
affectingits continuedexistence.
Geneticswampingof smallHinckley
oakpopulationsis possiblewhenever
Hinckley oaksgrow nearmoreabundant
oakspecieswith whichtheycan
hybridize.Simpson(pers.comm.,1987)
reportsthatQuercuspungensvar.
vaseyona(Vaseyoak)is a
contaminatingpollinatorthat regularly
causeshybrid seedproductionatone
Hinckley oak population.

TheServicehascarefullyassessedthe
bestscientific andcommercial
informationavailableregardingthepast,
present,andfuturethreatsfacedby this
speciesin determiningto makethis final
rule. Basedon this evaluation,the
preferredactioni8 to list Quercus
hinckieyiasthreatened.Thisaction
seemsappropriatebecausealthoughthis
specieshasa smallpopulationsizeand
limited distribution,noneof the
populationsarein imminent dangerof
destruction.However,Quercus
hinckleyiis not currentlyprotectedby
I-i w and if protectivemeasuresarenot
taken,the speciescouldbecome
endangeredin theforeseeablefuture.
The reasonsfornot designatingcritical
habitatarediscussedbelow.

Critical Habitat

Section4(a)(3)of theAct,as amended,
requiresthat to themaximumextent
prudentanddeterminable,theSecretary
designatecritical habitatat thetime the
speciesis determinedto beendangered
or threatened.TheServicefinds that
designationof critical habitatis not
prudentfor this speciesat this time. As
discussedunderFactorB in the
“Summaryof FactorsAffecting the
Species,”Quercushincldeyiis
threatenedby taking, anactivity
difficult to controlandnotregulatedby
theEndangeredSpeciesAct with
respectto plants,exceptfor a
prohibitionagainstremovaland
reductionto possessionof endangered

plantsfrom landsunderFederal
jurisdiction.Publicationof critical
habitatdescriptionswould makethis
speciesevenmorevulnerableand
increaseenforcementproblems.All
involved partiesandlandowershave
beennotified of thelocationof Quercus
hinckieyiand theimportanceof
protectingits habitat.Protectionof this
species’habitatwill be addressed
throughtherecoveryprocessand
throughsection7 of the Act.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition.
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.TheEndangeredSpecies
Act providesforpo8sibleland
acquisitionandcooperationwith the
Statesandrequiresthat recovery
actionsbecarriedout forall listed
species.Suchactionsareinitiatedby the
Serviceat theearliestopportunity.
Actions thatmaybenefitHincideyoak
includefencingandcontinued
propagationstudiesforpossible
introductionof plantsbackinto native
habitat.Theprotectionrequiredof
Federalagenciesandtheprohibitions
againsttakingare discussed,in part.
below.

Section7(a)of theAct, asamended,
requiresFederalagnuciasto evaluate
theiractionswith respectto anyspecie.
thatis proposedor listedasendangered
or threatenedandwith respectto its
critical habitat.if anyisbeing
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct are codifiedat50 CFRPart
402.Section7(a)(2} requiresFederal
agenciesto ensurethatactivitiesthey
authorize,fund,orcarryoutarenot
likely to jeopardizethecontinued
existenceof alistedspeciesor to
destroyor adverselyincdify its critical
habitat.if a Federalactionmay affecta
listedspeciesor itscritical habitat,the
responsibleFederalagencymustenter
into formalconsultationwith the
Service.Theusualresultof asection7
consultation,if jeopardyis found,is
modificationandnotcancellationof a
proposedaction.Theonly possible
Federalactivity involvingQuercus
hinckleyiisFederalHighway
Administrationfundingof any
maintenanceor wideningactivitiesfor
Texashighway87.

TheAct andits implementing
regulationsfoundat 50CFR17.71 set

forth a seriesof general trade
prohibitionsandexceptionsthatapply
to all threatenedplants.All trade
prohibitionsof section9(a}(2) of theAct,
implementedby 50 CFR 17.71,apply.
Theseprohibitions,in part,makeit
illegal for anypersonsubjectto the
jurisdiction of theUnitedStatesto
import or exportanythreatenedplant,
transportit in interstateor foreign
commercein thecourseof a commercial
activity, sellor offer it for salein
interstateor foreign commerce,or
remove it from areasunder Federal
jurisdictionandreduceit to possession.
Seedsfrom cultivatedspecimensof
threatenedplantspeciesareexempt
from theseprohibitions provided that a
statementof “cultivated origin” appears
on their containers.Certainexceptions
canapply to agentsof the Serviceand
Stateconservationagencies.The Act
and50CFR17.72also providefor the
issuanceof permits to carryout
otherwiseprohibited activities involving
threatenedspeciesunder certain
circumstances.With respectto Quercus
hinckleyi,it is anticipatedthatfew trade
permitswould everbesoughtor issued
becausealthough Hinckley oak is
presentlycultivatedto a limitedextent,
it is notcommonin cultivationor in the
wild. Requestsfor copiesof the
regulations onplants andinquiries
regardingthem may beaddressedto the
PermitBranch,Office of Management
Authority, US.Fish and Wildlife
Service,Wa~hingten.DC 20240(703/
343—4955}.

National Environmental Policy Act

The Fishand Wildlife Servicehas
determinedthat an Environmental
Assessment,as defined under the
authority of the National Environmental
Policy Actof 1989,neednot be prepared
in connectionwith regulationsadopted
pursuantto section4(a)of the
EndangeredSpeciesAct of 1973,as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48FR49244).
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Author

Theprimaryauthorof this final rule is
CharlesMcDonald,EndangeredSpecies
Office, U.S.Fish andWildlife Service,
P.O.Box 1308, Albuquerque,New
Mexico 87103(505/766—3972or FTS474—
3972). Status information wasprovided
by Dennisj. Miller, ChihuahuanDesert
ResearchInstitute,Alpine,Texas,and
A. MichaelPowell, SulRossUniversity,
Alpine,Texas.

List of Subjectsin 5 CFRPart 17

Endangeredandthreatenedwildlife,
Fish,Marine mammals,Plants
(agriculture).

RegulationPromulgation

Accordingly,Part17, SubchapterB of
ChapterI, Title 50 of the Codeof Federal
Regulations,i8 amended,asset forth
below:

PART 17—[AMENDEDJ

1. The authority citation for Part17
continuesto readasfollows:

Authority:Pub.L 93-205,87Stat.884; Pub.
L. 94—359,90Stat.911; Pub.L 95—632,92Stat.
3751;Pub.L. 96-159,93Stat. 1225; Pub.L 97~.
304, 96 Stat. 1411 (16 U.S.C.1531 etseq.);Pub.
L. 99-625.100Stat.3500 (1986),unless
otherwisenoted.

2. Amend § 17.12(h) by adding the
following, in alphabeticalorderunder
thefamily Fagaceae,to theList of
EndangeredandThreatenedPlants:

§ 17.12 Endangeredand threatened
plants.
* * * * *

(h) * * *

Dated:Auguit 11. 1988.

SusanRecce,
AssistantSecretaryforFishand Wildlife am
Parks.

I

Species to~~

Common~
st~t~wten CrOcal Special

esScientificname

Fagaceae—Oakfamily:
Ouercushinckleyi -. HinctUey oak .. (LSA.(T~_____. I • 318 NA NA

[FR Doc. 68-19488Filed8-Zb-~~46 sa
— ‘. ______
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