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50 CFR Part 17

F~N1018-A318

Endangered and Threatened Wildlife
and Plants; Final Rule to Determine
Astragalus osterhoutil and Penstemon
penlandd to be Endangered Species

AGENCY: FishandWildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: TheU.S. FishandWildlife
Service(Service)hasdeterminedtwo
plants,Astragalusosterhoutfl
(Osterhoutmilk-vetch)andPenstemon
penlandil (Penlandbeardtongue),to be

endangeredspeciesunderthe
EndangeredSpeciesAct of 1973, as
amended.Both speciesareendemicto
MiddleParkin GrandCounty,Colorado,
wheretheygrow on shalebadlands.
Penlandbeardtongueis only known
within 2 milesof the type locality. The
Osterhoutmilk-vetch occursin scattered
populationsovera15-mile range.Both
speciesoccurlargely on Federalland
administeredby theBureauof Land
Management,with smalleroccurrences
on Stateandprivateland.The
Osterhoutmilk-vetchwould beimpacted
directlyby dam constructionand
inundation,andsecondarilyby
recreationalusesanddevelopment
aroundtheproposedMuddyCreek
Reservoir.The singlePenland
beardtongueareais a fragile habitat
vulnerableto off-roadvehicledamage.
The determinationthatAstragalus
osterhoutilandPenstemonpenlandiiare
endangeredspecieswill providethem
protectionunderthe authorityof the

EndangeredSpeciesAct of 1973, as
amended.
EFFECTIVE DATE: August14, 1989.

ADDRESSES: Thecompletefile for this
rule is availablefor public inspection,by
appointment,duringnormal business
hoursat the StateSupervisor’sOffice,
FishandWildlife Enhancement,730
SimmsStreet.Room290, Golden,
Colorado80401andat theWestern
ColoradoFishandWildlife
EnhancementOffice, 52925½Road,
SuiteB—113,GrandJunction,Colorado
81505.
FO~FURTHER INFORMATION CONTACT:
JohnAndersonat the GrandJunction
addressabove(303/243—2778orFTS
322—0351).

SUPPLEMENTARY INFORMATION:

Background
AstragalusosterhoutliandPensternon

peniandiiareherbaceousperennial
wildflowers endemicto Middle Park,a
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sagebrushbasininnorth-central
Colorado.Theyarerestrictedto
badlandsof UpperCretaceousNiobrara
andPierreShaleandof Tertiary
(MioceneTroublesomeFormation)
siltstonesedimentsat2,250-2,350meters
(7,450-7,700feet) elevationwithin 6
milesto thenorthandeastof thetown
of Kremniling.Astragolzzsosterhoutil
Joneswasdescribedin 1923by Marcus
Jones(1923) from materialcollectedby
GeorgeOsterhout,anearlyColorado
botanist.Osterhoutfirst collectedit in
fruit July17, 1905 (specimen3038), and
in flower June9, 1906 (specimen3235)at
“SulphurSprings” (holotype)and“about
4 miles belowSulphurSprings,Grand
County” (cotype).Theholotype(at the
PomonaCollegeHerbarium,Rancho
SantaAnaBotanicGarden,California)
is acombinationof materialfrom these
two specimens.Thetypelocality had
beeninterpretedto benearthetown of
Hot SulphurSprings,which is 17 miles
eastof Kremmling(Barneby1964,
Petersonet aL 1981);but, despiteseveral
searches,theOsterhoutmilk-vetchhas
neverbeenfound in this area.However.
thepopulationrecentlylocatedalong
TroublesomeCreekis adjacentto
SulphurGulch,which containsaSulphur
Spring(about6 miles northeastof
Kremmling), andthis is likely thetype
locality (RupertBarneby,New ‘~ork
BotancialGarden,in iitt., 1987).

Until the1980’s,A. osterhoutiiwas
collectedonly five timesandfrom two
additionallocalities: asmallpopulation
1 mile northeastof Kremmlingandthe
largestpopulationalongMuddy Creek6
miiesnorth of Kremmling.These
populationswerediscoveredby Beathin
1939and1940respectively(Petersonet
a!. 1981).ThepopulationalongMuddy
Cruekwasfurtherdelineatedduringthe
preparationof thestatusreport
(Petersonetcii. 1981)andthe Rock
Creek/MuddyCreekReservoirDraft
EnvironmentalImpactStatement(Grah
andNeese1987).Occurrencesalong
PassCreekandRedDirt Creeknear
HinmanReservoir,afew miles westof
Muddy Creek,werealso discovered
~iring inventoriesfor theDraft
EnvironmentalImpactStatement(Grah
andNeese1987).During graduate
studiesat theUniversityof Colorado,
Jeff Karron locatedtwo sites,1 mile and
5 milesnortheastof Kremmling, the
latteralongTroublesomeCreek.These
sitesprobablyrepresentBeath’s1939
locality andOsterhout~soriginal
“Sulphur Springs”locality in theSulphur
Gulch/TroublesomeCreekvicinity,
respectively.In thesummerof 1988,the
authorfoundasmallcolonyof about500
plantsofA. osterhoutiion ashalehill
alongthenorthside of theColorado

River3 mileseastof Troublesome
Creek.

Thereareanestimated25,000to
50,000Osterhoutmilk-vetchplants,
approximately90 percentof thetotalfor
thespecies,in thevicinity of Muddy
Creek.The remaining10percentof the
speciesoccurson theeasternand
westernextremitie8of therangeat
TroublesomeandRedDirt Creek(a
tributaryof MuddyCreek),respectively.

PenstemonpenlandliWeberwas
independentlydiscoveredin thesummer
of1986by DavidJohnsonof Western
ResourceDevelopmentCompany
(Weber1986)andtheauthorwhile on
visits to theOsterhoutinilk-vetch
TroublesomeCreeksitelocatedby
Karron.While theOsterhoutmilk-vetch
is foundonly alongonegulchhere,the
Penlandbeardtonguepopulationof
approximately5,000plantsextendsover
thewholeseriesof badlandsbetween
TroublesomeCreekandSul~hurGulch,
whichare approximately1½mileslong
and½milewide. In thesummerof 1988,
the authorlocateda smallcolonyof 500
plantsalongTroublesomeCreek2 miles
northof thetypelocality. This is the
onlyknownareafor thePenland
beardtongue.

A. osterhoutiiandP.peniandilare
bothdisjanctfrom theirnearest
relatives,whichoccurapproximately
150milesaway in southwestern
WyomingandnorthwesternColorado:
A.grayi andA. nelsonianus(Barneby
1964),andP. paysoniorum(Weber1986)
andP. gibbons/i(personalobservation),
respoctively.Thesespeciesmay be
remnantsof a previousextensionof
northernspeciessouthwardduring
glacialor pluvial periods.As such,they
canprovidecluesto pastfloristic
migrationsandarescientifically
valuablein thestudyof biogeography.
A. osterhoutlihasalsobeenthesubject
of evo’utionarystudiescomparingrare
andcomn~onspeciesofAstragalus
(Karron1987a). Their adaptationto
specificgeologichabitatsmakesthem
goodsciefltific subjectsfor suchstudies.

A. osterhoutii is atall rush-likeplant
with linear leafletsandseveralbright
greenstemsup to 100centimeters(40
inches)tall. Thereare12—25 largewhite
flowers,2.4 centimeters(1.0 inch) long,
per inflorescence(floweringstalk),and
stipitatependulouspods,4.5 centimeters
(1.8 inchec)long. P.penlandii is ashort
plantwith linearleavesandseveral
clumped,pubescentstemsup to 25
centimeters(100inches)tall. Thereare
5—15 bright bicoloredflowers with blue
lobesandaviolet throat, 1.2—1.5
centimeters(0.5-0.6inch) long, per
inflorescence;the fruits aresmallbrown
capsules.Bothspeciesarecharacterized

by clustersof showyflowersrelativeto
thesizeof theplant.

Thelargestpopulationof the
Osterhoutmilk-vetchoccursonshale
benchesalongMuddyCreek,thesiteof
theproposedMuddy CreekReservoir.
While theloweredgesof this population
wouldbe inundatedby theproposed
reservoir,therewould beadditional
impactsto theremainderof the
populationfromassociateddevelopment
andrecreationaluseof thereservoirand
thesurroundingbenches(U.S.Forest
ServiceandU.S.Bureauof Land
Management1988).Changesin
vegetativecomposition,particularlyan
increasein big sagebrushdensitydueto
pastgrazinghistory,mayhaveresulted
in a decreasein thesizeand/ordensity
of Osterhoutmilk-vetchpopulations,
The TroublesomeCreek/SulphurGulch
badlands,thehabitatof both the
Osterhoutmilk-vetchandPen~and
beardtongue,areafragile habitat
susceptibleto damagefrom off-road
vehicleuse.Approximately two-thirds
ofthelargeOsterhoutmilk-vetch
populationalongMuddy Creekis on
Federallandadministeredby theBureau
ci LandManagement(Bureau);the
remainingone-thirdis mostlyon private
land,with two colonieson Stateland
(~ithoughthe edgesof otherOsterhout
milk-vetch coloniesmaybewithin State
highwayrights-of-way).Thesmall
occurrencesup PassCreekandRedDirt
CreekneorHinmanReservoirareon
privateland.The small site 1 mile
northeastof Kremnthngis on Bureau
land,andthe TroublesomeCreek!
SulphurGulchpopulationsof Osterhout
milk-vetchandPenlaridbeardtcngueare
onBureaulandandprivateland.

FederalactioninvolvingA. or’terhoutii
beg~nwith section12 of theEndangered
SpeciesAct (Act) of 1973 (16U.S.C.1531
etseq.),whichdirectedtheSecretaryof
the SmithsonianInstitution to preparea
reporton thoseplantsconsideredto be
endangered,threatened,or extinct.This
report,designatedasHouseDocument
No. 94—51,waspresentedto Congresson
January9. 1975. OnJuly 1, 1975, the
Servicepublishedanoticeof its
acceptanceof this reportasapetition
within thecontextof section4(c)(2).
row section4(b)(3)(A), of theAct andof
its intentiontherebyto reviewthestatus
of thoseplHnts.A. osterhoutliwas
includedas endangered”in theJuly 1,
1975, petition.OnDecember15, 1980 (45
FR 82485),andSeptember27, 1985 (50
FR 39526),theServicepublished
updatednoticesreviewingthenative
plantsbeingconsideredfor
classificationas threatenedor
endangered.A. osterhoutiiwasincluded
in thesenoticesasa category2 species.
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Category2 comprisestaxaforwhich the
Servicepossessesinformationindicating
thatproposingto list themas
endangeredorthreatenedspeciesis
possiblyappropriate,but forwhich
conclusivedataon biological
vulnerabilityandthreat(s)arenot
currentlyavailableto supportlisting.
Thepresentproposalis basedon
biologicaldatafrom Petersonet al.
(1981),Karron(1987a),andGrahand
Neese(1987).

Section4(b)(3XB) of theEndangered
SpeciesAct, asamendedin 1982,
requirestheSecretaryof theInterior to
makefindingson certainpetitions
within 1 yearof theirreceipt.Section
2(b)(1)of theAct’s amendmentsof 1982
furtherrequiresthatall petitions
pendingonOctober13, 1982,be treated
ashavingbeennewly submittedon that
date.Becausethe1975Smithsonian
reportwasacceptedas a petition,all the
taxacontainedin thenotice,including
A. osterhoutll,weretreatedasbeing
newly petitionedon October13, 1982.
On October13, 1983, October12, 1984,
October11, 1985,October10, 1986,and
October9, 1987,theServicemade
successive1-yearfindingsthat the
petitionto list A. osterhout/i was
warranted,butprecludedby other
listing actionsof higherpriority.The
Servicepublisheda proposedrule to list
A. osterhoutiiandP.penlandiias
endangeredspecieson July 5, 1988 (53
FR 25181),constitutingthenext1-year
finding thatwould havebeenrequired
on orbeforeOctober9, 1988.

Becauseit wasdiscoveredin 1986,
afterthelastnoticeof reviewfor plants
waspublishedin theFederalRegisterin
1985.therehasbeennopreviousFederal
actioninvolvingP. penlandli.

Summaryof Commentsand
Recommendations

In theJuly 5, 1988,proposedrule (53
FR 25181)andassociatednotifications,
ull interestedpartieswererequestedto
submitfactualreportsor information
thatmight contributeto thedevelopment
of afinal rule. AppropriateStateand
Federalagencies,countygovernments,
scientificorganizations,andother
interestedpartieswerecontactedand
requestedto comment.Newspaper
noticesthat invitedpublic comments
werepublishedin theMiddlePurA
Timeson August4, 11, 18, and25. 1988,
andin theRockyMountainNewson
September1 and2,1988. A public
hearingwasrequestedby theGrand
CountyBoardof Commissioners
(County) on August5,1988, andby the
ColoradoRiver WaterConservation
District (WaterDistrict) on August12,
1988.TheServiceextendedtheinitial
commentperiodto October24, 1988 (53

FR 37009),to accommodatethe
requestedpublic hearingwhichwas
heldon October13, 1988,in Kremmling,
Colorado.Newspapernotices
announcingthepublic hearingandthe
extensionof thecommentperiodwere
publ,ishedin theMiddlePark Timeson
October6, 1988, andin theRocky
MountainNewson October6 and7,
1988.At thehearinga Servicebotanist
reada preparedstatementandshowed
8lidesof theplantsand theirhabitat.
Individualsin theaudiencewerethen
giventheopportunityto presenttheir
oral comments.Followingthecomments
therewasa questionandanswerperiod.
Six peopleattendedthepublic hearing
andthreepresentedoral. comments.
Elevenwritten commentsalsowere
receivedin responseto the proposed
rule. Thethreeoral commentswerefrom
partieswhoalsosubmittedwritten
commentsandraisedsimilar issues.

Sevenwritten commentsin support
werereceived,includingtheState,
conservationgroups,andprofessional
botanists;threewritten commentsin
oppositionwerereceivedfroma local
(county)governmentanda local water
district; andonewritten commentwas
neutral.Two oral commentsin
oppositionto thelisting werereceived
from alocalwaterdistrict andalocal
(county) government,andone
supportingcommentwasreceivedfrom
a professionalbotanist.Writtenandoral
commentsof similarcontentaregrouped
into a numberof generalissues.These
issuesandtheService’sresponseto
eacharediscussedbelow.

Issue1: The WaterDistrict and the
County statedthat theestimated
populationsizeof Osterhoutmilk-vetch
alongMuddy Creekwas100,000plants
andthat theplantcovered50percent
moreacresin 1987 thanin 1985.
Therefore,the impactsof theMuddy
CreekReservoirwere lessthan
indicatedin theService’sproposedrule
which states25,000plantsandusesthe
11985acreagefigure.

Response:The100.000figurewasused
in apreliminaryBiological Assessment
(U.S. ForestService1987),but the final
BiologicalAssessment(U.S. Bureauof
LandManagement1989)andthe
SupplementalDraft Environmental
ImpactStatement(U.S. ForestService
andBureauof LandManagement1988)
usea figure of 50,000plants.The
estimateof 25,000plantsis the resultof
personalobservationsby a Service
botanistin July 1986,August1987, and
July 1988.All of thesefiguresarebased
on ocularestimatesof thesameplant
populations,but by differentobservers.
Thehigherfiguresarebasedon
extrapolationsof anestimatedaverage

densityoverthetotalacreage,rather
thananactualcensus.Extrapolations
areu8uallyhighestimatesbecause
plantsarenotevenlydistributedin
nature,dueto suchthingsasmicro-
habitatdifferencesor limited seed
dispersal.The Servicebelievesthat the
degreeor level of impact shouldbe
determinedbasedon the low endof
populationfluctuations,which
representsits basepopulationnumber.

TherangeofA. osterhout/i doesnot
appearto be expandingandis still
confinedto asmallpartof Middle Park.
It shouldalsobeunderstoodthatduring
floodstagesan additional,
undeterminednumberof plantswould
beinundated.Moreover,besidesthe
directimpacts,another80 acresof
habitatcouldbeimpactedby
recreationalactivitiesanddevelopment.

Issue2: TheWaterDistrict andthe
Countystatedthat existingBureauof
LandManagementregulationsand the
ConservationPlanproposedin the
(now) FinalBiological Assessment(U.S.
Bureauof LandManagement1989)are
sufficientto minimizeimpactstoA.
osterhoutil.

Response:UnlessA. osterhout/i is
listedtherewould beno legal
requirementfor theBureauto makethe
ConservationPlanor anyother
measurespermit conditionsof the
project. TheFinalBiological Assessment
(U.S.Bureauof LandManagement1989)
specificallystatesthatprotectionwould
only berequiredby theBureauif
Osterhoutmilk-vetchis listed,which
supportstheneedfor listing. The
Servicebelievesthat theConservation
Planby itself maybeinsufficientto
protectthe species,andthatprotection
of additionalplant sitesis necessary.
Moreover,thehabitatmanipulation
techniquesin theConservationPlanare
experimentalandtheir success
uncertain.And finally, if thespeciesis
not listedthereis no law requiringthe
Bureauto protectthespeciesand
administerits recoveryif the
ConservationPlanfalls shortof itsgoal
or if futureactivitiesareplannedthat
couldaffect the species.

Issue3: TheWaterDistrict statedthat
* * thebestscientificand

commercialdatacurrentlyavailable
doesnot justify * * * endangered
status[for Astraqalusosterhoutil].”

Response:Professionalbotanistswho
haveworkedon thespecies,including a
Servicebotanist,agraduatestudent
whosedissertationincludedthespecies,
professionalbotanistswith theState
andconservationgroups,and
consultantson theMuddy Creek
Reservoir,think thatexistingbiological
datasupportendangeredstatus.Their
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dataandconclusionsareincludedin
this rulemaking.A pro-proposalletter
from a consultantstated“Both species
are highly vulnerableto extinctionby
virtue of extremelylimited distribution
habitat,andpopulationnumbers* a,,

(ElizabethNeese,independent
consultant,in lltL, 1988).Also, their
fragile habitatis highly susceptibleto
surfacedisturbance.TheOsterhout
milk-vetchwasa candidatefor listing as
threatenedorendangered(1980)before
theMuddyCreekDam wasproposed
(1985).

Issue4: TheWaterDistrict statedthat
listing would notfurtherelevate
awarenessof theplant’s statusand
promoteconservationefforts.

Response:Thefactthattheplantsand
their habitatshavealreadyreceived
considerationin theenvironmental
impact statementandbiological
assessmenthasalreadycontributedto
anawarenessof themamongparties
involved in thatproject.However,other
interestedpartiessuchastheWorld
ConservationCentrearenotified oncea
speciesislisted. Increasingawareness
is only onereasonfor listing.

Issue5: TheWaterDistrict statedthat
thereis nota seriouspresentthreatto
thePenlandbeardtongue.

Response:Off-roadvehicleuseand
mineralexplorationaredefinite threats
to the species.Off-roadvehicledamage
andmineralexplorationhaveoccurred
in the area,andboth areathreatto the
species’fragile habitat.

issue6: TheCountystatedthat
privatelandsaroundthereservoirare
zonedat theleastintensivecounty
zoningdesignation,ForestryandOpen.

Response:TheForestandOpen
zoningdoesrequire20-80percentopen
spacein developments,butstill allows
lodgesandcabinsto bebuilt Therefore,
surfacedisturbanceof thehabitatwould
still bepossible.

Issue7: TheCountystatedthatboth
speciesoccurin thePassCreek,Red
Dirt Creek,andTroublesomeCreek
areas.

Response:All inventoriesby
consultantsandtheServicethroughthe
1988 field seasonhaveshownPenland
beardtongueto belimited to just the
TroublesomeCreekarea.TheService
hasnotreceivedanydatadocumenting
occurrencesof Penlandbeardtongueat
theseothersites.

Issue8: TheCountystatedthatonly
marginalhabitatat thelower edgesof
thepopulationwould bedamagedby
inundationandbenchsloughing.

Response:Theplantdensityis
naturallylowerat theedgeof an
occurrenceonthe sideslopesof draws
thanat its centeron thetopof a bench.
However,becauseof theplant’s rarity

andlimited range,theedgesof the
occurrencesare still Importantto its
survivaLTheyrepresentthepotential
expansionandenlargementof an
occurrence.Also, benchsloughing
aroundthereservoirwould “eat” into
thebenchesandhencethecenterof the
occurrenceswherethehighestdensities
of plantsexist.

issue9:TheCountystatedthatpast
andpresentgrazingImpactsonthe
speciesmayhavebeengreaterthan the
effectof a reservoirona fringe of the
population.

Response:Pastgrazing,particularly
historicallyhighnumbersaroundthe
turn of thecentury,havesignificantly
alteredthepristineecologicalcondition
of Middle Park.Becausetheplantsgrow
bestin openecologicalsettingswith
little vegetativecompetition,andpast
overgrazinghascausedanincreasein
big sagebrushdensity,it is possiblethat
the two plantsweremorecommonin
thepristinehabitatStudieswith habitat
manipulationof sagebrushstandshave
beenproposedin theConservationPlan
to testthishypothesis.If it is correct,
thenthis is anotherfactorendangering
theplantsaboveandbeyondthe
reservoirandits secondaryimpacts.
Currentlevelsof grazing,which are
muchlowerthanhistoric levels,are
probablynot furtherendangeringthe
plants.

Summaryof FactorsAffecting the
Species

After a thoroughreviewand
considerationof all information
available,theServicehasdetermined
thatAstragalusosterhout/i and
Penstemonpenlandlishouldbe
classifiedasendangeredspecies.
Proceduresfoundat section4(a)(1)of
theEndangeredSpeciesAct and
regulations(50CFR Part424)
promulgatedto implementthelisting
provisionsof theActwere followed. A
speciesmaybedeterminedto be an
endangeredorthreatenedspeciesdueto
oneormoreof thefive factorsdescribed
in section4(a)(1).Thesefactorsand
their applicationto Astragaius
osterhout/i Jones(Osterhoutmitk-vetch)
andPenstemonpen/and/iWeber
(Penlandbeardtongue)areas follows:

A. ThePresentor Threatened
Destruction,Modification, or
Curtailmentofits Habitator Range

A. osterhoutiiandP.penlandiiare
bothnaturallyrarespecies.A.
osterhoutlihasonly onemajor
populationalongMuddyCreek,with
smallscatteredoutlying coloniesup to a
distanceof 6miles away.P.pen/and/iis
knownonly from onearea,with two
occurrences2 miles apartalong

TroublesomeCreek/SulphurGulch
(whichis alsotheeasternmostareafor
A. osterhoutif).Thebadlandson which
an estimated5,000Individualsof P.
pen/and/ioccurarecurrentlyvulnerable
to modificationfrom off-roadvehicleuse
becauseof theirfragile soils, steep
topography,andaridenvironment,
Therearedirt roadsrunningthroughthe
badlandswhichprovideeasyaccessfor
off-roadvehicleuse.Off-roadvehicle
damageandmineralexplorationhave
occurredon thearea.Theresulting
modificationof thehabitatcould result
in a curtailmentof therangeforPenland
beardtongue.

Themajorpopulationof A. osterhoutii
alongMuddy Creekhasanestimated
25,000to 50,000plants(personal
observation;repre8entsabout90 percent
of the total for thespecies)on 132acres
and is threatenedby theproposed
MuddyCreekReservoir.With
constructionof thehigh damproposalat
7,485feetelevation,18 acresor14
percentof theMuddyCreekpopulation
wouldbeinundated.An alternative
lowerdamproposalat 7,475feetwould
inundate10 acresor8 percentof the
population(Bio/West1988).Also, during
flood stagestherewould bea shortterm
rise of B to 10 feetin the reservoirlevel
whichwould inundateanundetermined
numberof additionalplants.Additional
directlossesfromreservoirconstruction
could resultfrom theraisedwatertable
throughperennialsoil saturation,and
from surfacedisturbancedueto
constructionactivitiessuchasroad
building, creationof borrowpits, and
heavyequipmentmovement(Grahand
Neese1987).While direct inundation
andbenchsloughingwould destroy
habitatat thelower edgesof the
population,significant secondary
impactsto thebenchesaroundthe
reservoirandalongAlkali Sloughand
PassCreekcouldoccurwith thebuilding
of recreationfacilities andincreaseduse
of the areaby peopleandoff-road
vehicles.Thepresenceof thereservoir
would likely stimulateprivate
developmentwithin theplant’s range
nearthe reservoir.Thesepotential
secondaryimpactswould be thesame
for eitherdam heightandcouldcause
destruction,modification,or curtailment
of Osterhoutmilk-vetch habitator range.

Dependinguponthe degreeof future
recreationalusage,secondaryimpacts
from theMuddyCreekReservoirmaybe
evengreaterto theOsterhoutmilk-vetch
thandirect impactsfrom reservoir
construction(GrahandNeese1987).In
additionto thedirectimpactsmentioned
above.80 acres,or60 percentof the
habitatof A. osterhout/i. couldbe
threatenedby secondaryimpactsfrom
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recreationalactivitiesassociatedwith
theMuddyCreekReservoirproposal
(BlojWest1988).Proposedmitigation
plansto offsetdirectandsecondary
Impactsof thereservoirconstruction
andrecreationincludemanagementof
thehabitatremainingaroundthe
reservoirto minimizeeffectsto themilk-
vetch; fencingthehabitatanddesigning
public recreationalfacilities to minimfrp
the impacton thespecies;protectionof
off-sitepopulations;landexchanges;a
monitoringprogramwith possible
habitatmanipulation;andplantsurveys
for avoidanceof themilk-vetchduring
construction.

Mining claimsexist alongMuddy
CreekwheretheOsterhoutmilk-vetch
occurs.Also, thedensityofA.
osterhout/ihasbeenobservedto be
lowerin big sagebrushstandsthanin
theadjacentopenbenchiandswhereit
normallygrows.It maybethat thepast
grazinghistoryhascausedanincrease
inbigsagebrushcoverwith aresultant
canopyclosureandmodificationof
Osterhoutmilk-vetchhabitatwith loss
of individualsthroughlowereddensities
of populations.
B. Overutiiization’forCommercial,
Recreational,Scientific,or Education
Purposes.

Taking for thesepurposeshasnot
beendocumented.However,bothplants
haveshowyflowersandgrowin
accessibleareas,thusbothare
vulnerableto coflectin~andvandalism.

C. Diseaseor Predation
Nathreatsareknown.

D. TheinadequacyofExisting
RegulatoryMechanisms

There are noexistingFederalor State
lawswhichprotectA. osterhoutilandP.
pen/and/i.TheAct would provide
protectionandencourageactive
managementthroughthe“Available
ConservationMeasures”discussed
below.

E. OtherNaturalor ManmadeFactors
Affectin,~’its ContinuedExistence

A. osterhoutiiis anobligate
outcrossingspecies(Karron1989} that
requiresprimarily ground-nesting
bumble beesfor pollination (Karron
1987b).Thus,its pollinators,aswell as
theplantsthemselves,couldbe
impdctedby surfacedisturbance.Also,a
sufficiently large population size must
bemaintainedto supportpollinationby
outcrossing.Geneticstudiesby Karron
et a! (1988) usingstarchgel
electrophoresisshow thatA. aster/icut/i
Is alreadygeneticallydepauperate,
probablydueto smallpopulationsize.
The studiesalsoshow thatgenetic

differencesexistbetweestheMuddy
Creekpop&ationandthoseeastof
Kremi~lin~..emphaslzi~igthe~ed for
protectionof bothsites..

TheServicebaacarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast.
present,andfuturethreatsfacedby
thesespeciesin determiningtomake
thisrule final. Basedon thaevaluation,
thepreferredactionis tolist A.stn~alus
ostethoutliandPensemo~apenk~ndiias
endangered.Botharerestricted
endemicsoccurringon alimitedhabitat.
andwithonly onemajarpopulation
each..A.osterhoutiiwoiild beimpacted
directlyby constructionof theproposed
MuddyCreekReservoir,and
secondarilyby recreationalusesand
developmentaroundthereservoir.P.
peniandli is vulnerableto oil-road
vehicledamageto itsfragilehabitat.
Therepresentlyexistsno opportunity
for protectionunderexistinglegislation
(StateandFederal).Forreasonsgiven
below, it isnot consideredprudentto
proposedesignationofcritical habitat

Critical Habitat
Section4(a)(3Jof theAct requires,to

themaximumextentprudentand
determinable,that theSecretary
designatecritical habitatat thetimethe
speciesis determinedtobeendangered
or threatened.TheServicefinds that
designationof critical habitatis not
presentlyprudentfor thesespeciesat
this timebecauseno benefitto the
speciescanbeidentifiedthatwould
outweigh thepotentialthreatof
vandalismorcollection,whichmight
increaseif detailedcritical habitatmaps
arepublished.Suchmapswould identify
areason public andprivateland,
therebymakingit moredifficult for
Federalenforcementagenciesto protect
thespecies.As discussedunderFactorB
in the “Summaryof FactorsAffecting
theSpecies.”bothplantshaveshowy
flowersandgrow in accessibleareas,
thus both arevulnerable to collecting
and vandalism.Federalinvolvementin
theareaswheretheplantsoccurcanbe
identifiedwithout thedesignationof
critical habitat.All involved partiesand
landownerswill benotified of the
locationand importanceof protecting
thesespecies’habitat,andsuch
protectionwill beaddressedthroughthe
recoveryprocessandthroughsection7
procedures.Therefore,it would not be
prudentto determinecriticalhabitatfor
A. osterhoutilandP.pen/and/iat this
time.

AvailableConservationMeasures
Conservationmeasuresprovidedto

specieslistedas endangeredor
threatenedundertheEndangered

Specie.Act include recognition,
recovery~iona. reqnh’exnentsfor
Federalp~~.tlon.andprohibitions
againstcertainpracticer.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateag~th..t,groups,,and
individuals.TheAct providesfor
possiblelanda~x~tisitionand
cooperationwith theStatesandrequires
that recoveryactionshecarriedout for
all listedspecies.Theprotection
requiredof Federalagenciesandthe
prohibitions againstcertain activities
involving listedplantsarediscussed,in
part,below.

Section7(a)of theAct, asamended,
requiresFederalagenciestoevaluate
their actionswithrespecttoanyspecies
that is proposedor listedas endangered
or threetenedandwith respectto its
critical habitatif anyisbeing
designated.Regulationstmplemnentirmg
this interagencycooperationprovision
of theAct arecodified at5OCFR Part
402. Section7[a)f2) requiresFederal
agenciesto insurethatactivitiesthey
authorize,fund, or carryoutarenot
likely to jeopardizethecontinued
existenceof alistedspeciesor to
destroyoradverselymodify its critical
habitat.If a Federalactionmay
adverselyaffecta listed speciesor Its
critical habitat, theresponsibleFederal
agencymust enterInto formal
consultationwith theService.

A. osterhoutilandP.penlondiioccur
primarily on FederalLandadministered
by theBureau.TheBureau’s
Involvementcouldincludesection7
consultationon theproposedMuddy
CreekReservoir,monitoringthe impacts
of off-roadvehicleuse,andstudyingthe
effectsof grazingsystemsonvegetative
composition.TheArmy Corpsof
EngineerswouldalsobeInvolvedin any
section 7 consultation for the reservoir
becauseof theneedfor a 404permit..On
bothFederalandprivateland,the
Serviceexpectsthat listing would
elevatetheawarenessof theseplants’
statusandfostereffortsaimedtoward
theirconservation.

The Act andits implementing
regulationsfoundat 50 CFR17.81, 17.62,
and17.63forendangeredspeciesset
forth a seriesof generaltrade
prohibitionsandexceptionsthatapply
to all endangeredplants.All trade
prohibitionsof section9(a)(2)of theAct,
implementedby 50 CFR17.81,apply.
Theseprohibitions, in part,makeit
illegal for anyperson subject to the
jurisdiction of theUnitedStatesto
importorexport, transportin interstate
or foreigncommercein thecourseof a
commercialactivity, sell oroffer for sale
thesespeciesin interstateor foreign
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commerce,or toremoveandreduceto
possessionthesespeciesfrom areas
underFederal jurisdiction.In addition,
for listedplants, the 1988amendments
(Pub.L 100-478)to theAct prohibit the
maliciousdamageordestructionon
Federallandsand the removaL cutting,
digging up, or damagingor destroyingof
listedplants in knowingviolation of any
Statelaw or regulation,including State
criminal trespasslaw. Certain
exceptionsapply to agentsofthe
ServiceandStateconservation
agencies.The Act and 50CFR 17.82and
17.63alsoprovide for the issuanceof
permits to carry out otherwise
prohibited activitiesinvolving
endangeredspeciesunder certain
circumstances.With regardto A.
osterhouti!andP.penlandiLIt Is
anticipated that few, if any, trade
permitswould everbe soughtor issued
becausethesespeciesare not common
in cultivation or in thewild. Requestsfor
copiesof the regulations on plantsand
inquiries regarding them may be
addressedto the Office ofManagement
Authority, U.S. Fishand Wildlife
Service,P.O.Box 27329,Washington. DC
20038—7329(703/358—2093).

NationalEnvironmentalPolicy Act

TheFish and Wildlife Servicehas
determinedthat an Environmental
Assessment,asdefinedunder the
authority ofthe National Environmental
Policy Act of 1969,neednot beprepared
in connectionwith regulations adopted
pursuant to section4(a) of the
EndangeredSpeciesAct of 1973,as
amended.A notice outlining the
Service’sreasonsfor this determination
waspublished in theFederalRegisteron
October 25, 1983 (48 FR 49244).
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List of Subjectsin 50 CFR Part17
Endangeredandthreatened wildlife,

Fish, Marine mammals,Plants
(agn~e).

RegulationPromulgation
Accordingly, Part 17, SubchapterB of

Chapter I, Title 50 of the Codeof Federal
Regulations, is amendedas setforth
below:

PART 17—[AMENDED]

1. Theauthoritycitation for Part17
continuesto read asfollows:

Authority:Pub. L 93-205,87Stat. 864; Pub.
L 94—359,90Stat. 911; Pub.L 95-832,92 Stat.
3751; Pub.L 96-159,93Stat.1225; Pub. L 97—
304, 96Stat.1411; Pub.L. 100-478,102 Stat.
2306 Pub.L 100-653,102Stat. 3825 (16U.S.C.
1531 etseq.);Pub.L 99—625, 100 Stat.3500,
unlessotherwisenoted.

2. Amend§ 17.12(h)by adding the
following, inalphabeticalorderunder
thefamiliesFabaceaeand
Scrophulariaceae,to theList of
Endangeredand Threatened Plants:

§ 17.12 Endangeredandthreatened
plants.
* * * * *

(h) * * *

Dated:June12, 1989.
SusanRectaLamson.
ActingAssistantSecretaryforFishand
Wildlife andParks.
[FR Doc. 89-16346Filed 7—12—89; 8:45am)
SI WHO CODE 4310-55-M

Spedes
Hatonc Status

..

~habitat

.

O~CI~irulesrange
Scientific r’.ame common~

Fabaceae—Peafamdy

Astraga/usostemoum ...... Ostert~outmilk-vetch .. U.S.A. (CO) E 353 NA NA

Sciophulariaceae—SflapdragOflfamdy *

Penstemonpenlandii...... .~...... Pentandbeardtongue . U.S.A. (CO) E 353 NA NA
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