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On October 23, 2015, the EPA proposed the Model Trading Rules as presumptively
approvable components of plans that states could submit to the EPA under the Clean Power
Plan, which was promulgated at the same time. The public comment period for the proposed
Model Trading Rules closed on January 21, 2016, and on November 3, 2016, the EPA submitted
the draft Model Trading Rules to OMB for interagency review pursuant to Executive Order
12866.

The EPA has withdrawn the Model Trading Rules from interagency review and is making
available to the public, stakeholders, and states the information contained in the drafts of the
Clean Power Plan’s Model Trading Rules’ preamble and regulatory text. We are also making
available drafts of the associated documents (technical support documents addressing
“leakage” and evaluation, measurement, and verification (EM&YV) for demand-side energy
efficiency, and a white paper on allowance/credit tracking systems). The Model Trading Rules
and associated documents remain under development and are subject to further change, re-
submittal to OMB, and potentially, finalization under a subsequent administration.

The sharing of this information reflects the fact that we had been developing these
materials in significant part in response to requests made to the EPA by a number of states and
stakeholders over the past year for information that could assist them in pursuing actions —
some pertinent to the CPP and others not directly related to the CPP - to address carbon
dioxide emissions from the power sector. For example, in an April 28 letter to Acting Assistant
Administrator for the Office of Air and Radiation, Janet McCabe, 14 states, citing a broad range
of air quality and energy policy activities and obligations they were undertaking as well as their
anticipation of possible eventual compliance with the Clean Power Plan, specifically requested
that “EPA provide a final model rule or rules.” The states also requested “additional
information on ... tracking systems for allowances or credits; and energy efficiency evaluation,
measurement, and verification ....” Similarly, many stakeholders requested additional
information about addressing “leakage” — which in the CPP is identified as emissions associated
with shifting generation to new plants when a state has a mass-based trading program covering

only existing power plants. Because these materials are in draft, a state could not rely on them
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as meeting CPP requirements. However, we believe these materials make substantial progress
toward the design of readily-implementable rate- and mass-based emission trading programs
under the CPP.

We believe that the work we have done to date can also be of assistance to states to the
extent they develop their own programs for their own purposes. Specifically, in making these
draft Model Trading Rules and supporting technical documents available to the public, the EPA
is providing information that the agency believes may be useful to states, stakeholders, and
members of the public who are engaged in considering, developing, or implementing policies
and programs aimed at reducing CO; emissions from the power sector. These drafts may be
especially helpful to states considering the use of emissions trading programs or the expansion
of existing trading programs, since one of the chief areas of focus of the draft Model Rules is
emissions trading. Similarly, states interested in using or expanding energy efficiency programs
might find the material presented in the draft EM&V TSD useful as well.

As EPA explicitly recognized in the proposed and final Clean Power Plan, a number of
states, in fact, have been actively implementing programs and strategies to reduce greenhouse
gas emissions from power plants. Some of those states, like California and the northeastern
states participating in the Regional Greenhouse Gas Initiative, are currently engaged in
expanding or strengthening their programs. At least one other state has indicated its intention
to proceed with additional work addressing power plant CO; emissions. For this reason, EPA
concluded that making available the kind of information contained in the draft Model Rules and
supporting technical documents would be especially timely at this juncture.

The EPA is providing the drafts for informational purposes only. The draft materials (a
draft preamble and accompanying illustrative Model Trading Rule text, as well as draft technical
support documents) are still working drafts, and the agency is not taking final agency action at
this time. EPA withdrew the Model Trading Rules and accompanying documents from OMB
review before the review was completed, and the Administrator has not signed the Model
Trading Rules. Furthermore, with respect to the Model Trading Rules, the EPA has not

completed several of the steps necessary to conclude a rulemaking action under CAA section
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307. For example, the agency has not completed the responses to comments and has not
completed the docketing process for supporting materials at this time as would be required
under CAA section 307(d)(6) for a final rule. The docket will remain open, with the potential for
finalizing the Model Trading Rules at a later date. As simply draft documents, the materials
have no legal force or effect, meaning they do not have binding effect on the obligations of any
party. The material will not be published in the Federal Register or the Code of Federal
Regulations and is not subject to judicial review. See CAA section 307(b)(1). EPA is releasing
the draft material in the interest of disclosure and information sharing.

While these are deliberative documents that EPA is not required to release at this point
in the process, for the reasons discussed above we thought it appropriate to provide the public
with our work to date on these topics. This is in keeping with the agency’s general ability to

share deliberative material with the public at its discretion in appropriate circumstances.
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ENVIRONMENTAL PROTECTION AGENCY

40 CFR Parts 60, 62, and 78

[EPA-HQ-0AR-2015-0199; FRL 9930-67-0AR]

RIN 2060-AS47

DRAFT - Model Trading Rules for Greenhouse Gas Emissions from
Electric Utility Generating Units Constructed on or Before
January 8, 2014
AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.

SUMMARY: This action finalizes two model trading rules (MRs)
that states may adopt In state plans under the Clean Power Plan
(CPP), the Environmental Protection Agency’s (EPA”s) emission
guidelines (EGs) under section 111(d) of the Clean Air Act (CAA)
for carbon dioxide (CO2) emissions from existing fossil-fuel
fired power plants. The mass-based MR provides an approach and
rule language that implements mass-based emission standards for
affected electric generating units (EGUs) that can be met
through an emission budget trading program. The rate-based MR
provides an approach and rule language that implements rate-
based emission standards that can be met through the use of a
rate-based emission trading program utilizing emission rate
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credits (ERCs). Both MRs are designed to be ready-for-
interstate-trading and would allow states to incorporate the
Clean Energy Incentive Program (CEIP). The provisions of these
final MRs are presumptively approvable for meeting the relevant
state plan requirements of the CPP. They comprise a substantial
portion of a state’s plan that, when supplemented with state
specific elements that are described in the CPP, will constitute
a complete state plan submission. While the U.S. Supreme Court’s
stay of the CPP is iIn effect, no state or other party has to
comply with the CPP, and all deadlines for action, including
submission of state plans, are currently unenforceable. The EPA
is finalizing this action at this time in order to provide
states that wish to move forward voluntarily with planning an
important resource for doing so, and so that the MRs will be

available for states once the litigation i1s resolved.

DATES: This final rule is effective [Insert date 30 days after

publication In the Federal Register].

ADDRESSES: The EPA has established a docket for this action
under Docket ID No. EPA-HQ-OAR-2015-0199. All documents in the

docket are listed on the http://www.regulations.gov Web site.

Although listed In the index, some information is not publicly
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available, e.g., confidential business information or other
information whose disclosure is restricted by statute. Certain
other material, such as copyrighted material, is not placed on
the Internet and will be publicly available only in hard copy
form. Publicly available docket materials are available

electronically through http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr(s). XXXX, Environmental
Protection Agency, Research Triangle Park, North Carolina 27711;
telephone number: (XXX) XXX XXXX; fax number: (XXX) XXX XXXX;
emall address: XXXX.XXXX@epa.govV .-

SUPPLEMENTARY INFORMATION:

Acronyms and Abbreviations. The following acronyms and

abbreviations are used In this document.

ANSI American National Standards Institute
ARP Acid Rain Program

ATCS Allowance Tracking and Compliance System
BSER Best System of Emission Reduction

CAA Clean Ailr Act

CAIR Clean Air Interstate Rule

CEIP Clean Energy Incentive Program

CEMS Continuous Emissions Monitoring System
CFR Code of Federal Regulations

CHP Combined Heat and Power

CO2 Carbon Dioxide

CSAPR Cross-state Air Pollution Rule

DOE U.S. Department of Energy

DS-EE Demand-side Energy Efficiency

EE Energy Efficiency

EGs Emission Guidelines

EGU Electric Generating Unit
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EIA
EJ
EM&V
EPA
ERC
ERC-TCS
FERC
FR
GHG
GHGRP
GJ/h
HAP
ICR
1GCC
Ibs
MATS
M&V
MMBtu/h
MRs
MW
MWh
NGCC
NSPS
NSR
NTTAA
NOx
PRA
RE
REC
RFA
RGGI
RPS
SCT
SGU
SIP
SOz
TSD

The Court

TTN
UMRA
UNFCCC

U.S.
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Energy Information Administration
Environmental Justice

Evaluation, Measurement, and Verification
Environmental Protection Agency

Emission Rate Credit

Emission Rate Credit Tracking and Compliance System
Federal Energy Regulatory Commission

Federal Register

Greenhouse Gas

Greenhouse Gas Reporting Program

Gigajoule per Hour

Hazardous Air Pollutants

Information Collection Request

Integrated Gasification Combined Cycle Facility
Pounds

Mercury and Air Toxics Standards

Monitoring and Verification

Million British Thermal Units per Hour

Model Trading Rules

Megawatts

Megawatt-hours

Natural Gas Combined Cycle

New Source Performance Standards

New Source Review

National Technology Transfer and Advancement Act
Nitrogen Oxides

Paperwork Reduction Act

Renewable Energy

Renewable Energy Certificate

Regulatory Flexibility Act

Regional Greenhouse Gas Initiative

Renewable Portfolio Standard

Stationary Combustion Turbine

Steam Generating Unit

State Implementation Plan

Sulfur Dioxide

Technical Support Document

United States Court of Appeals for the District of
Columbia Circuit

Technology Transfer Network

Unfunded Mandates Reform Act

United Nations Framework Convention on Climate
Change

United States
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WWW World Wide Web

Organization of This Document. The following outline i1s provided

to aid in locating information in this preamble.

General Information

Executive Summary

What types of model trading rules are beilng provided?

I. Background

. What 1s the statutory authority for this action?

What i1s the purpose of these model trading rules?

What i1s the relationship between the final model trading
rules and other EPA programs and rules?

I11. Common Elements of the Final Model Trading Rules

Which EGUs would be affected under the MRs?

. What i1s the compliance schedule?

Process for State Adoption of Model Trading Rules

Ready for Interstate Trading

. Tracking System Software, Administration, and Support

How do these model trading rules consider ‘“‘remaining useful
I|fe7

G. How do these model trading rules ensure that electric system
reliability is maintained?

H. Use of Qualified Biomass in State Plans that Incorporate the
Model Trading Rules

I. Use of CO2> Capture and Storage under the Model Trading Rules
J. Use of 40 CFR Part 78 Administrative Appeals Process Related
to EPA Actions

IV. Mass-Based Model Trading Rule

. Overview

. Compliance Periods

Emission Budgets

Allowance Trading

Allowance Banking

. Allowance Allocation

. Addressing Potential Leakage

. Allowance Tracking and Compliance System Provisions

. Compliance with Emission Standard

Monitoring, Reporting, and Recordkeeping Requirements for
Affected Electric Generating Units

V. Rate-Based Model Trading Rule

A. Overview
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. Subcategorized Rates and Achievement of Emission Standards
Emission Rate Credit Mechanism

Emission Rate Credit Tracking System Functions and Operations
Emission Rate Credit Issuance Process and Requirements
Emission Rate Credit Trading, Transfers, and Banking

. Compliance Provisions

Monitoring, Reporting, and Recordkeeping Requirements for
Affected Electric Generating Units

V1. Public Access to Program Data and Market Oversight

A. Information Documented in Tracking Systems

B. Public Information Available in Tracking Systems

C. Market Oversight and Market Participation

VI1. Community and Environmental Justice Considerations

A. Proximity Analysis

B. Community Engagement in This Rulemaking Process

C. Providing Communities with Access to Additional Resources
D. Co-Pollutants

VII1. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory Planning and Review and
Executive Order 13563: Improving Regulation and Regulatory
Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act (UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation and Coordination with
Indian Tribal Governments

G. Executive Order 13045: Protection of Children from
Environmental Health Risks and Safety Risks

H. Executive Order 13211: Actions Concerning Regulations That
Significantly Affect Energy Supply, Distribution, or Use

I. National Technology Transfer and Advancement Act (NTTAA)
J. Executive Order 12898: Federal Actions to Address
Environmental Justice iIn Minority Populations and Low-lncome
Populations

K. Congressional Review Act (CRA)
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1. General Information

A. Executive Summary

On October 23, 2015, the EPA published emission guidelines
for states to follow in developing plans to reduce greenhouse
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gas (GHG) emissions from existing fossil fuel-fired EGUs(known
as the “Clean Power Plan” or CPP).1 Specifically, the EPA
established: 1) CO. emission performance rates for existing
fossil fuel-fired EGUs, and 2) equivalent state-specific CO;
goals expressed as both a mass and a rate reflecting the CO:
emission performance rates. These provisions are codified at 40
CFR part 60, subpart UUUU. As directed by section 111(d) of the
CAA, states must develop, submit, and implement state plans that
establish emission standards and associated implementing and
enforcement measures to achieve the CO2 emission performance
rates. The CPP acknowledges the benefits of both intra- and
interstate emission trading programs and allows states to choose
to include emission trading programs in their plans.

To assist states in designing state plans, on October 23,

2015, the EPA proposed MRs that states could use under the CPP.2

1 Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units; Final Rule, 80 FR
64661 (October 23, 2015).

2 Federal Plan Requirements for Greenhouse Gas Emissions From
Electric Generating Units Constructed on or Before January 8,
2014; Model Trading Rules; Amendments to Framework Regulations;
Proposed Rule, 80 FR 64966 (October 23, 2015).
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This action finalizes the MRs, which states can choose to
incorporate, in whole or iIn part, Into their state plan
submissions. This action provides further context and rationale
for the MRs and responds to public comments on the proposal
related to the MRs.3 The MRs are examples of approaches that
states may use in developing their state plans, but they in no
way limit the options and flexibility that states have in the
design of their plans as described and finalized in the CPP. The
CPP was designed to provide states with flexibility In designing
state plans. At the same time, many states and stakeholders
requested guidance and direction from the EPA on the design of
approvable state plans, and also requested that the EPA provide
a means to facilitate streamlined and efficient implementation
of the CPP. States also expressed a desire for guidance from EPA
on consistent language states could use to be approved for
interstate trading. Thus, these MRs provide two options for

emission trading programs that align with CPP requirements.

3 The EPA 1s not taking any action with respect to the federal
plans proposed concurrently with the MRs on October 23, 2015.
Topics raised in public comments related solely to a federal
plan are not being addressed in this notice and are beyond the
scope of this action.
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The EPA i1s finalizing two options, a mass-based MR and a
rate-based MR. Both MRs include provisions to make them “ready
for interstate trading” as defined in the CPP, with the
intention of facilitating the development of broader regional
emission trading programs. There Is wide-spread agreement among
states and stakeholders that a broad-scale emission trading
program is particularly effective in achieving pollution control
cost-effectively and in alignment with the operation of the
electric power system. In addition, consistency in trading
program requirements across states benefits both affected EGUs
and states in their role as administrators of an interstate
emission trading program. The EPA encourages states to use the
MRs in their entirety, though as discussed below, states are
free to make changes to the MRs so long as CPP requirements are
met.

A state plan that adopts either of these two MRs In i1ts
entirety would be presumptively approvable with respect to the
those CPP state plan requirements covered by the provisions or
elements of the MRs. The EPA would not need to perform analyses
to evaluate components of a state’s plan that are adopted from a
MR to assess the plan’s compliance with applicable CPP
requirements. It i1s sufficient for the EPA to i1dentify iIn a
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state plan evaluation rulemaking that the provisions in the
state plan are the same as the provisions in one of the MRs that
have been determined in this action to meet CPP requirements. As
explained below, these MRs do not address every state plan
requirement. EPA review of a state plan submittal will evaluate
whether all applicable regulatory and statutory requirements,
including requirements in the CPP, are met.4 States may submit
state plans that differ from the MRs. The EPA will review all
state plans and approve them i1f they meet the requirements iIn
the CPP. It is a state’s responsibility to develop and submit an
approvable state plan.

These MRs have no associated burden, health or
environmental risk, or cost associated with them because they
are simply a model for states to use or adopt, at their option,
in the development of a CPP state plan. They do not impose
requirements, and states are free to develop state plans that
differ from the MRs so long as they meet the applicable

statutory and regulatory requirements. In section VIIl of this

4 For a discussion of the context and meaning of the term
“presumptively approvable,” see section 11.B of this preamble.
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preamble, the agency explains how it has conducted all statutory
or executive order (EO) reviews that apply to this final action.
As it did in the CPP itself, the agency took into account
reliablity when it designed the MRs. The MRs provide substantial
Tlexibility for affected EGUs In meeting either a rate- or mass-
based emission standard, while also minimizing any possible
adverse effects on electric system reliability. A key feature of
both MRs is the compliance flexibility inherent In an emission
trading program. Both the rate-based and mass-based trading
programs specified in the MRs allow the owners or operators of
affected EGUs to determine the best way to achieve CO> emission
reductions. The EPA has also designed the MRs as ‘“‘ready for
interstate trading” iIn order to facilitate their use by states
in the development of multi-state emission trading programs. As
a result, the MRs are designed such that compliance strategies
can be integrated with the ongoing operation of the electricity
grid as i1t continues to ensure an uninterrupted supply of
affordable and reliable electricity. This flexibility is
especially valuable whenever the need to address specific
reliability concerns may arise. It allows owners and operators

of reliability-critical affected EGUs to continue to meet their
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emission standard compliance obligations while operating to
maintain electric system reliability.

B. What types of model trading rules are being provided?

1. Mass-Based Model Trading Rule

The mass-based MR is In the form of an emission budget
trading program for affected EGUs. A state adopting the mass-
based MR would establish an emission budget that is equal to the
state mass-based CO> goal for affected EGUs established in the
CPP. The MR provides for the use of CO> allowances when
demonstrating compliance with an affected EGU emission standard.
Each CO> allowance represents a limited right to emit one short
ton of CO2 from an affected EGU. CO> allowances may be bought and
sold, or banked for use in later years.

After each compliance period, the owner or operator of any
facility with affected EGUs must hold for deduction CO:
allowances equal In number to the quantity of the reported CO:
emissions of the affected EGUs at the facility during the
compliance period; this allowance-holding requirement is the
emission standard for an individual affected EGU. Section 1V of
this preamble discusses key components of the mass-based MR,
including compliance periods, emission budgets, allowance
trading and banking, allowance tracking and compliance system
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(ATCS), allowance allocation, approaches to address potential
emission leakage, trading program operations and compliance, and
monitoring and reporting requirements for affected EGUs.

The regulatory provisions for the mass-based MR finalized
in this action are codified in 40 CFR part 62, subpart MMM. In
response to comments, the EPA is not finalizing the proposed
allowance allocation provisions as part of the final mass-based
MR. As a result, a state will need to add i1ts own allowance
allocation provisions to the mass-based MR when submitting i1ts
state plan. The EPA’s rationale for not including the proposed
allowance allocation provisions In the final mass-based MR is
discussed in section 1IV_.F of this preamble.

2. Rate-Based Model Trading Rule

In the rate-based MR, affected EGUs must meet applicable
rate-based emission standards. These standards are the uniform
subcategorized CO> emission performance rates from the CPP,
expressed as a rate of pounds of CO> per megawatt hour (Ibs/Mwh).
IT an affected EGU emits above its assigned rate standard, the
owner or operator must acquire a sufficient number of ERCs, each
representing a MWh with zero deemed associated CO2 emissions for
compliance purposes, to bring its adjusted CO, emission rate into
compliance. Emission rate credits may be issued to affected EGUs
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or other entities (called “eligible resources”) that supply
zero- or low-emitting electricity generation or savings to the
grid through a state approval and issuance process. Emission
rate credits may be bought and sold, or banked for use in later
years. Section V of this preamble discusses the rate-based MR,
including the subcategorized emission standards; the ERC
mechanism; ERC tracking systems; ERC iIssuance process and
requirements, including evaluation, measurement, and
verification (EM&V); ERC trading, transfers, and banking;
compliance provisions; and monitoring, recordkeeping, and
reporting requirements. The regulatory provisions of the rate-
based MR finalized In this action are codified at 40 CFR part
62, subpart NNN.

11. Background

A. What i1s the statutory authority for this action?

These MRs are being issued under the EPA’s statutory
authority in the CAA. Specifically, this action provides states
presumptively approvable models for state plans under the CPP
EGs, issued by the agency pursuant to section 111(d) of the CAA,
42 U.S.C. 7411(d). This action also is authorized by the
agency’s general authority to implement and administer CAA under
section 301(a), 42 U.S.C. 7601(a)-. This action is further
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supported by sections 102 and 103 of the CAA, 42 U.S.C. 7402,
7403, which direct the EPA to undertake a variety of cooperative
and capacity-building activities in furtherance of air pollution
prevention and control objectives, including “encourage[ing] the
enactment of improved and, so far as practicable in the light of
varying conditions and needs, uniform State and local laws
relating to the prevention and control of air pollution.” Id.
section 7402(a).

This action is nationally applicable within the meaning of
section 307(b)(1) of CAA, 42 U.S.C. 7607(b)(1), because it
provides MR provisions that are presumptively approvable if
timely submitted In a state plan by any state iIn the United
States with affected EGUs under the CPP. The meaning of
“presumptively approvable” is discussed in section 11.B of this
preamble. Under section 307(b)(1) of CAA, judicial review of
these MRs i1s available only by filing a petition for review in
the United States Court of Appeals for the District of Columbia
Circuit (the Court) by [INSERT DATE 30 DAYS FROM THE DATE OF
PUBLICATION IN THE FEDERAL REGISTER]. The agency recognizes
that, as MR provisions that states may or may not choose to
adopt, these provisions lack any immediate force and effect, and
are not federally enforceable until a state adopts, and EPA
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approves, such provisions In a state plan under CAA section
111(d). If a state chooses to adopt one of the MRs as its state
plan, and the EPA takes final action on that state plan through
notice and comment rulemaking, that EPA action will constitute
final agency action with respect to that state’s plan, which
would be judicially reviewable under CAA section 307, except to
the extent any such review could have been obtained with respect
to this action. Section 307(d)(7)(B) of the CAA further provides
that “[o]nly an objection to a rule or procedure which was
raised with reasonable specificity during the period for public
comment (including any public hearing) may be raised during
judicial review.” This section also provides a mechanism for the
EPA to convene a proceeding for reconsideration, “[1]f the
person raising an objection can demonstrate to the EPA that it
was impracticable to raise such objection within [the period for
public comment] or iIf the grounds for such objection arose after
the period for public comment (but within the time specified for
judicial review) and iIf such objection is of central relevance
to the outcome of the rule.” Any person seeking to make such a
demonstration to the agency should submit a Petition for
Reconsideration to the Office of the Administrator, U.S. EPA,
Room 3000, 1200 Pennsylvania Ave., NW, Washington, DC 20460,
**This Is a draft document and does not reflect any final or
official agency statement to implement, interpret, or prescribe
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with a copy to the person(s) listed in the preceding FOR FURTHER
INFORMATION CONTACT section, and the Associate General Counsel
for the Air and Radiation Law Office, Office of General Counsel
(Mail Code 2344A), U.S. EPA, 1200 Pennsylvania Ave., NW,
Washington, DC 20460.

This action is consistent with, and the EPA”s authority in
taking this action is unaffected by, the Supreme Court’s stay

orders i1n West Virginia, et al. v. EPA, et al., No. 15A773

(February 9, 2016). The Supreme Court granted applications for a
stay of the CPP pending disposition of the Stay Applicants’
petitions for review of the CPP in the Court, including any
subsequent review by the Supreme Court. That litigation is
currently pending, and the Supreme Court’s stay is in effect.

A stay has the effect of “halting or postponing some
portion of [a] proceeding, or [] temporarily divesting an order

of enforceability.” Nken v. Holder, 556 U.S. 418, 428 (2009). A

stay is distinct from an injunction, which “direct[s] the
conduct of a particular actor.” Id. While the stay is in effect,
no party is obligated to comply with the CPP. Because the legal
operation of the CPP is carried out through deadlines for states
to submit state plans, this means the CPP deadlines are
currently unenforceable, and states are under no obligation to
**This Is a draft document and does not reflect any final or
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submit plans while the stay is in effect. Further, because the
EPA”s authority to issue a federal plan under CAA section 111(d)
requires the agency to first take action on a required state
plan, or find that a state failed to submit a plan, no federal
plan can be promulgated for a state while the stay iIs in effect
either.

The stay does not otherwise constrain the agency or states,
and the EPA has not been enjoined from continuing to work on the
CPP. A judicial stay of one agency action should not be
construed to otherwise limit the discretion of an administrative
agency or “interfere[] with the normal agency processes.” Samson
V. Murray, 415 U.S. 61, 77-78 (1974). Agencies generally remain
free to conduct statutorily-authorized rulemaking, even where
such rulemaking is related to, or potentially impacted by, a

prior rulemaking that has been stayed or enjoined. NAACP,

Jefferson County Branch v. Donovan, 737 F.2d 67, 71-72 (D.C.

Cir. 1984).

The agency notes that in addition to its CAA section 111
and section 301 authority to engage in this rulemaking, the EPA
possesses multiple other authorities under the CAA that direct
it to engage in capacity building and provide technical and
financial assistance to states iIn order to effectuate the air
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pollution reduction objectives of the CAA.5> These authorities
typically support, but operate independently of, the CAA’s
regulatory mandates. Under section 102 of the CAA, for example,
the EPA shall “encourage cooperative activities by the States
and local governments for the prevention and control of air
pollution; encourage the enactment of improved and .. uniform
State and local laws relating to the prevention and control of
air pollution; and encourage the making of agreements and
compacts between States for the prevention and control of air
pollution.” 42 U.S.C. section 7402(a). The EPA is also
authorized under section 103 of CAA to conduct a variety of
research and development activities, render technical services,
provide financial assistance to air pollution control agencies
and other entities, and conduct and promote coordination of
training for individuals — all for the purpose of the
“prevention and control of air pollution.” 42 U.S.C. section
7403(a) -

The EPA may, among other things, “collect and disseminate,

in cooperation with other federal departments and agencies, and

5 1t is undisputed that CO2, as a GHG, is an air pollutant under
the CAA. see Massachusetts v. EPA, 549 U.S. 497, 528-532 (2007).
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with other public and private agencies, iInstitutions, and
organizations having related responsibilities .. information
pertaining to air pollution and the prevention and control
thereof.” 1d. section 7403(b). The Act expressly authorizes the
agency to develop “nonregulatory strategies .. for preventing or
reducing multiple air pollutants, including .. carbon dioxide,
from stationary sources, including fossil fuel power plants.”
Id. section 7403(g). Taken together, these provisions both
establish that the EPA has the authority and illustrate why the
EPA would have good reason to continue coordinating and
assisting in the development of CO2 pollution prevention and
control efforts of the states and local governments, even iIn
light of the stay of the CPP.

The EPA has proceeded under a similar understanding of its
authority when CAA rules have been judicially stayed pending
review In the past.

For example, when the the Court stayed the Cross-State Air

Pollution Rule (CSAPR), EME Homer City Generation, L.P. v. EPA,

No. 11-1302 (D.C. Cir. December 30, 2011), the EPA issued two
rules that made a number of revisions to the stayed rule. The
EPA noted that its actions iIn revising the rule were “consistent
with and unaffected by the Court’s Order staying the final
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[CSAPR]. Finalizing this action in and of itself does not impose
any requirements on regulated units or states.” See 77 FR 10324,
10326 (February 21, 2012). Indeed, the EPA undertook that
rulemaking In part “in order to neutralize a key uncertainty
facing successftul and potentially rapid program implementation
following the current stay, such that sources can rely on

immediate activation of a [CSAPR] allowance market.” Id. at

10331 (emphasis added). In another set of revisions finalized iIn
June of 2012, the EPA again took action making a number of
important changes, including state emission budget adjustments
and revision of set-aside accounts for new sources, while the
stay of the rule was iIn effect. See 77 FR 34830 (June 12, 2012).
Among other things, the EPA rejected a comment to revise the
set-aside accounts for years for which the EPA had already
recorded allowances 1In compliance accounts prior to the stay
being 1ssued. Id. at 34838-34839. The EPA explained that because
the allowances were already recorded, they were freely available
to their owners to be transferred or sold and may no longer be
in the original owners” accounts. The agency rejected the
commenter’s expansive interpretation that the judicial stay
meant “these allocations are no longer distributed for use.” Id.
Rather, the stay meant, in the EPA’s view that “sources are not
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required to hold allowances for compliance at this time,” but
that did not mean the allowances themselves did not remain iIn
circulation. Id.

Similarly, when the the Court stayed the NOx SIP Call,

issued under authority of CAA section 110(k)(5), Michigan v.

EPA, No. 98-1497 (D.C. Cir. May 25, 1999), the agency proceeded
to institute direct federal regulation of the sources to achieve
functionally the same result under CAA section 126(c). See
Findings of Significant Contribution and Rulemaking on Section
126 Petitions for Purposes of Reducing Interstate Ozone
Transport, 65 FR 2674, 2680 (January 18, 2000). In reviewing and
upholding the EPA’s direct federal regulation under CAA section
126, the Court addressed the issue of whether the EPA could
proceed under CAA section 126 in light of the stayed NOx SIP Call
under CAA section 110. Noting that the *“congruence” between the
EPA”s schedules for action under the separate provisions had
been disrupted by its stay order, and that the conditions under
which the EPA had originally deferred action under CAA section
126 were no longer present, the Court upheld the agency’s
authority to proceed under CAA section 126 and deferred to the
agency’s interpretation that the two provisions ‘“operate
independently” such that proceeding with regulation under
**This Is a draft document and does not reflect any final or
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section 126 was not unlawful. Appalachian Power Co. et al. v.

EPA, 249 F.3d 1032, 1045-48 (D.C. Cir. 2000). To be clear, the
EPA is not instituting direct regulation of affected EGUs 1in

this action. Rather, the Court’s analysis in Appalachian Power

supports the agency’s view that a stay does not affect its
ability to conduct activities that are not in themselves
dependent for their authority on the effectiveness of the stayed
action.® The provision of these MRs iIs just such an action.

This action provides MRs that states may adopt, incorporate
by reference, or otherwise use iIn the design of state plans.
While the MRs provide states two approaches to plan design that
the EPA has determined would be approvable as meeting the
requirements of the CPP, the EPA IS in no way requiring states
to adopt either of the MRs. Thus, this action does not impose
any requirements on states or affected EGUs. Many of the

comments the EPA received on the proposed MRs urged the agency

6 See also Ailr Transp. Ass’n of Am. v. U.S. Dep’t of Transp. et
al., 613 F. 3d 206, 209 (D.C. Cir. 2010) (upholding Federal
Aviation Administration’s institution of ailrport congestion
pricing while “slot auctions” regulation to solve the same
congestion problem was judicially stayed pending review); NAACP,
Jefferson County Branch v. Donovan, 737 F. 2d 67, 71-72 (D.C.
Cir. 1984) (upholding agency authority to amend regulations
bearing on the legality of an enjoined prior regulation).
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to finalize them expeditiously in order to give states and
stakeholders as much time as possible to consider them before
state plan submittals are due. While these comments were made
prior to the issuance of the stay of the CPP, the agency has
continued to hear a desire from states and other stakeholders to
have certainty regarding implementation options as soon as
possible. By issuing these MRs now, the agency is also answering
a request from those states who have said they wish to have
additional information and resources from the agency now iIn
order to continue working voluntarily on state plans to regulate
CO2 emissions from existing power plants. For instance, on April
28, 2016, environmental agency officials from fourteen states
wrote to the EPA to request additional information and technical
assistance related to the CPP, and they specifically requested
that the EPA finalize the model rules.’ Further, the provision of
these MRs will put all states and stakeholders, even those who
have decided to cease working on the development of a state plan
while the stay is In effect, In the best possible position to

begin working again on state plans once the stay is lifted.

7 A copy of this letter has been placed in the docket for this
action.
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Although the CPP deadlines cannot be enforced while the
stay remains in effect, at this point it 1s not clear whether
and to what extent those deadlines will be tolled (i.e.,
extended) once the stay i1s lifted. These issues were not
addressed by the Supreme Court’s stay orders and will need to be
resolved when the stay is lifted. Some of the stay applicants
expressly requested that all of the CPP deadlines be tolled for
the period between the CPP’s publication and the final
disposition of their lawsuits. See, e.g., Appl. of Util. &
Allied Parties for Immediate Stay of Final Agency Action Pending
Appellate Review 22. In its brief, the government interpreted
that form of relief to be requested (either explicitly or
implicitly) by all of the applicants, and It opposed the stay iIn
part on the grounds that such relief would be “extraordinary and
unprecedented.” Mem. for Fed. Resps. in Opp. 3; see i1d. 70-

71. In their reply brief, the twenty-nine state applicants
clarified that they were only seeking a “straightforward”
Administrative Procedure Act stay that would merely “temporarily
divest [the Clean Power Plan] of enforceability,” such that “the
States need not comply with any of the [Clean Power Plan’s]

deadlines that will occur during this litigation.” Reply of 29

States and State Agencies i1n Support of Appl. for Immediate Stay
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29 (emphasis added). The states disagreed that granting the stay
would necessarily require day-for-day tolling of every CPP
deadline for the period between the CPP’s publication and the
conclusion of the lawsuit. Id. at 30. They stated that although
such tolling “would be appropriate as a matter of basic

fairness, the exact shape of such an equitable disposition

need not be decided today.” 1d. at 30 (emphasis added) (citing

Michigan v. EPA, no. 98-1497, Docket 524995 (D.C. Circuit 1999),

for an example of a case in which the Court decided whether and
how to toll relevant deadlines after the challenged rule was
upheld). The Supreme Court’s orders granting the stay did not
discuss the parties’ differing views of whether and how the stay
would affect the CPP deadlines, and they did not expressly
resolve that issue. In this context, the legal effect of the
stay on the CPP deadlines i1s ambiguous, and the question of
whether and to what extent tolling is appropriate will need to
be resolved once the validity of the CPP is finally adjudicated.
It is at that point that the effect of the stay will be able to
be assessed in light of all relevant circumstances.

Because it is currently unclear what adjustments, if any,
will need to be made to implementation timing, the MRs continue
to reflect the timing elements of the CPP as finalized. For
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instance, the compliance periods for the MRs remain as they were
proposed and continue to track with the state plan iInterim step
periods and final periods in the CPP (e.g., the first MR
compliance period starts on January 1, 2022). However, the
agency recognizes that i1t may become necessary to adjust the
timing elements in these MRs in concert with other timing
elements of the CPP. If necessary, this will be addressed along
with the resolution of other timing issues. The decision not to
modify the timing elements of the MRs in this action should not
be taken to indicate any particular view or intention on the
part of the agency regarding how the timelines for the CPP
overall may be mimpacted by the Supreme Court’s stay.

B. What is the purpose of these model trading rules?

The EPA is finalizing two MRs (one that specifies a mass-
based emission trading program and one that specifies a rate-
based emission trading program) that a state can either adopt or
tailor for inclusion In a state plan under the CPP. The EPA has
designed these MRs so that theilr provisions meet the relevant
requirements of the CPP. In the MRs proposal, the EPA stated
that if one of the MRs is adopted by a state without any change,
the state plan would be presumptively approvable. Commenters
generally supported the concept that the MR state plans be
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considered presumptively approvable, and this generally remains
the EPA’s view i1n this final rule. If a state adopts either one
of these two MRs iIn its entirety in the state plan, then the
state plan would be presumptively approvable with respect to
those state plan elements. However, where there 1s a requirement
of the CPP that the MRs do not address, a state must address it
in order to have a fully approvable plan.

Thus, the agency uses the term “presumptively approvable”
in recognition that a state plan submission must be accompanied
by other materials in addition to MR regulatory provisions, and,
as discussed below, certain other provisions or filings may be
required to address other CPP state plan requirements. The
requirements for state plans are set forth in the CPP and the
CAA section 111(d) implementing regulations of 40 CFR part 60,
subpart B. For instance, they include a formal letter of
submittal from the Governor or his or her designee, evidence
that the rule has been adopted into state law and that the state
has necessary legal authority to implement and enforce the rule,
and evidence that procedural requirements, including public
participation under 40 CFR 60.23, have been met. See also 40 CFR
60.5875. CPP state plan submittals must include an
identification of the affected EGUs i1n the state as well as an
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inventory of their CO2 emissions for the most recent calendar
year for which data are available prior to the submission of the
plan. See 40 CFR 60.5740(a)(1)-. In addition, states must keep
certain records and file certain reports and notifications with
the EPA under 40 CFR 60.5865 and 60.5870, and state plans must
include a description of the process, contents, and schedule for
state reporting to the EPA about plan implementation and
progress, as provided by 40 CFR 60.5740(a)(5). As discussed 1in
section I11_F of this preamble, states must also demonstrate in
their state plan submittal that they have considered system
reliability issues. See 40 CFR 60.5745(a)(7). Provisions to meet
these CPP requirements are not included in the MRs.

Further, as explained below, the EPA i1s not finalizing
certain discrete aspects of the mass-based MR as proposed. In
particular, as explained in section IV below, the mass-based MR
does not include provisions that specify an approach for
allocating allowances, which a state must include iIn its state
plan pursuant to 40 CFR 60.6815(b). Where a state plan includes
a mass-based emission trading program, the CPP provides states
with broad discretion in determining the allowance allocation
approach and methods included in the state plan. Given the
flexibility provided to states in the CPP to determine how to
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allocate allowances, the EPA has determined i1t would be
inappropriate to finalize any particular allocation approach in
the mass-based MR. The EPA believes that the inclusion of such
provisions could be interpreted as the agency directing states
toward a preferred approach, which 1t does not believe is
appropriate given the different circumstances and policy
objectives of individual states.8

The CPP established a presumptively approvable approach for
addressing potential leakage through the regulation of new

sources under state law.® In addition, states have broad

8 The EPA notes that the allocation requirements in the CPP are
basic and, i1n general, simply require that a state plan specify
how allowances will be allocated. See 40 CFR 60.5815.
Determining the appropriate allowance allocation approach and
method(s) as part of the design of a mass-based emission trading
program -- whille 1t involves important policy choices regarding
the distribution of a tradable asset -— is not relevant to plan
approvability under the CPP. The one exception Is where a state
uses allocation methods to address the CPP requirement to
address potential emission leakage to new sources. See 40 CFR
60.5790(b)(5). This is discussed in section 1V.G of the
preamble.

9 The EPA notes that the CPP provided “presumptively approvable”
emission budgets for states that choose to address leakage by
incorporating new fossil fuel-fired EGUs into their emission
budget trading program as a matter of state law. Those emission
budgets consist of the state’s mass goal plus a complement of
additional allowances, called the “new source complement,” to
provide a larger budget available to both existing affected and
new fossil fuel-fired EGUs. See 40 CFR 60.5790(b)(5)(1).
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discretion to fashion an approach to meeting CPP state plan
requirements for addressing potential leakage where a state plan
includes a mass-based emission trading program, pursuant to 40
CFR 60.5790(b)(5). Based on comments, the MR does not address
further a presumptively approvable approach to leakage.
Specifically, the agency is not providing a presumptively
approvable allowance allocation approach as part of the mass-
based MR for addressing potential leakage. States adopting the
mass-based MR, therefore, must also address this plan
requirement in their state plan submittal. To provide resources
for state plan development, the EPA is providing a technical
support document, “Leakage Requirement for State Plans using
Mass-based Emission Budget Trading Programs” (‘“‘Leakage TSD’),
located in the docket for this action. This document, which
discusses and presents example approaches for meeting the CPP
leakage requirement under the three options provided in the CPP,
is discussed further iIn section 1V.G of this preamble.

To further support state use of the MRs, the MRs were
developed so that they can be adopted or incorporated by
reference by a state with a minimum of changes that would be
necessary to make the rule appropriate for use by a particular
state. In this way, a state may adopt or iIncorporate by
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reference either of the MRs as i1ts state plan, or as backstop
emission standards In a state measures plan, with few, 1f any,
adjustments.10 A state may make changes to an MR, so long as its
state plan meets all CPP requirements. Some commenters expressed
concern that the MRs would limit states” flexibility under the
CPP or even could mean that states that do not adhere to the MRs
will have their plans disapproved. These concerns are unfounded.
As explained in the CPP preamble, states have wide flexibility
in the design of state plans. See 80 FR 64832, 64833 (October
23, 2015). The CPP establishes the requirements that states must
meet in order to have their plans approved. The MRs simply
provide two sample approaches that the EPA has determined,
through this notice and comment rulemaking, meet the
requirements of the CPP and are, therefore, considered
presumptively approvable. However, these MRs are by no means the
only approvable state plan designs. If a state chooses to tailor
or modify an MR, such as by expanding the types of eligible
resources that may be issued ERCs in a rate-based emission

trading program, the EPA may still approve the plan. However,

10 See section I11.C below for a more detailed discussion of
incorporating the MRs by reference and using a MR as a backstop.
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the EPA would only do so after appropriate review of such
provisions to determine whether they meet the applicable CPP
requirements.

Functionally, the EPA’s determination of presumptive
approvability with respect to these MRs means that, because the
MRs have been finalized as plan designs that meet CPP
requirements, at the time the EPA takes action on a state plan
that has adopted one of the MRs, the EPA will not need to
conduct an additional analysis of whether the MR provisions meet
CPP requirements. At that time, it will be sufficient for the
EPA to identify iIn its separate rulemaking for a state’s plan
that the provisions In the state plan are the same as the
provisions in one of the MRs that have been determined in this
action meet CPP requirements. The EPA’s approval of a state
plan, including a plan that adopts one of the MRs, will be the
result of an iIndependent notice-and-comment rulemaking process.
The EPA’s finalization of the MRs here is without prejudice to
the outcome of any particular state plan approval process. In
accordance with CAA section 111(d), the implementing regulations
in 40 CFR part 60 subpart B, and the CPP, the process for review

and approval (or disapproval) of a state plan, whether based on
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one of the MRs or otherwise, will occur after a state makes its
state plan submission.

While states are not required to adopt an MR, states may
conclude that there are significant advantages to doing so. Use
of the MRs by states would help to ensure consistency among
state programs, which is useful for the potential operation of a
broad-based emission trading program that spans multiple states
and multi-state regions. As discussed at length in the CPP,
individual EGUs operate less as i1solated entities and more as
components of a large interconnected system designed to
integrate a range of functions that ensure an uninterrupted
supply of affordable and reliable electricity while also, for
the past several decades, maintaining compliance with air
pollution control programs. Because emission reductions must
occur at affected EGUs, a geographically broad emission trading
program is particularly effective In allowing affected EGUs to
operate In a way that achieves pollution control efficiently and
without disturbing the overall electricity system of which they
are a part and the critical functions that this system performs.
In addition, consistency of requirements among state emission

trading programs benefits not only affected EGUs, but also
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states in their roles as administrators of interstate emission
trading programs.

C. What is the relationship between the final model trading

rules and other EPA programs and rules?

1. The Clean Power Plan Emission Guidelines
On October 23, 2015, the EPA published a final rule

establishing new source performance standards (NSPS) for carbon
dioxide (CO2) from fossil fuel-fired power plants under CAA
section 111(b). See Standards of Performance for Greenhouse Gas
Emissions from New, Modified, and Reconstructed Stationary
Sources: Electric Utility Generating Units; Final Rule, 80 FR
64510 (October 23, 2015) (codified at 40 CFR part 60, subpart
TTTT). Simultaneously, the EPA published a final rule
establishing EGs for state plans addressing CO> emissions from
existing fossil fuel-fired power plants under CAA section
111(d). See Carbon Pollution Emission Guidelines for Existing
Stationary Sources: Electric Utility Generating Units; Final
Rule, 80 FR 64662 (October 23, 2015) (codified at 40 CFR part
60, subpart UUUU) (also known as the “Clean Power Plan”). In the
CPP, the EPA established: state-specific CO; goals for affected
EGUs reflecting the CO2> emission performance rates; CO> emission
performance rates representing the best system of emission
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reduction (BSER) for two subcategories of existing fossil fuel-
fired EGUs -- fossil fuel-fired electric utility steam
generating units and stationary combustion turbines; and
guidelines for the development, submittal, and implementation of
state plans that establish emission standards or other measures
to implement the CO> emission performance rates, which may be
accomplished by meeting the state CO, goals for affected EGUs.
On the same day that these final rules were published, the
EPA also published a notice of proposed rulemaking, Federal Plan
Requirements for Greenhouse Gas Emissions from Electric
Generating Units Constructed on or Before January 8, 2014; Model
Trading Rules; Amendments to Framework Regulations; Proposed
Rule, 80 FR 64966 (October 23, 2015). In that action, the EPA
proposed a federal plan to implement the CPP for states and
other jurisdictions that do not submit an approvable plan to the
EPA. The proposal iIncluded two approaches to a federal plan: a
rate-based emission trading program and a mass-based emission
trading program. These proposals also separately constituted two
proposed MRs that states could adopt or tailor for inclusion iIn
a state plan under the CPP. In addition, the EPA proposed
enhancements to the CAA section 111(d) implementing regulations
related to the process and timing for state plan submissions and
**This Is a draft document and does not reflect any final or
official agency statement to implement, interpret, or prescribe

law or policy. It does not affect the rights or obligations of
any party**



Page 40 of 649

the EPA actions at subpart B of part 60, of title 40 of the Code
of Federal Regulations, and an interpretation regarding when an
existing source modifies or reconstructs in such a way that it
meets the definition of a new source. The EPA also proposed an
interpretation regarding the applicability of CAA section 111(d)
to affected sources that later undertake a modification or
reconstruction and proposed a necessary or appropriate finding
for federal regulation under CAA section 301(d) for three areas
of Indian country with affected EGUs.

In this action, the EPA is finalizing the two MRs that were
proposed and published in the Federal Register on October 23,
2015.11 The EPA is separately taking action to finalize changes
to 40 CFR part 60, subpart B, the EPA’s implementing regulations
for CAA section 111(d), and to finalize an interpretation
regarding when an existing source modifies or reconstructs iIn
such a way that it meets the definition of a new source. The
agency is not taking final action at this time with respect to
the proposed federal plans, or the proposed necessary or

appropriate finding for the three areas of Indian country. We

11 As discussed i1n section I11.1 of this preamble, the EPA is
also finalizing additions to the 40 CFR part 78 internal appeals
procedures to include potential EPA decisions under the MRs.
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provide more discussion on these two issues below.
2. The Proposed Federal Plan
The EPA is not taking any action at this time with respect
to the proposed rate-based and mass-based federal plans. CAA
section 111(d)(2) provides the EPA the same authority to
prescribe a plan for a state In cases where the state fails to
submit a satisfactory plan as the EPA would have under CAA
section 110(c) in the case of failure to submit an
implementation plan. As the EPA explained in the October 23,
2015, proposed rulemaking, finalization of the MRs does not
constitute a final action with respect to a federal plan for the
affected EGUs in any state. Rather, the proposed federal plan
remains just that, a proposal. Therefore, In this action, the
EPA is not responding to comments that relate solely to the
proposed federal plan. Those comments will be considered and
responded to, as appropriate, 1Tt and when the EPA takes action
with respect to a federal plan for a particular state or states.
As explained above, while the Supreme Court’s stay of the CPP
remains in effect, states are under no obligation to submit a
state plan to the agency. Therefore, the legal prerequisite
necessary for the EPA to promulgate a federal plan under CAA
section 111(d)(2) — namely, the agency’s action disapproving a
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required state plan submittal, or making a finding of failure to
submit a state plan by a legally enforceable deadline — cannot
be met while the stay is in effect.

3. Proposed Necessary or Appropriate Finding

The EPA proposed a necessary or appropriate finding under
CAA section 301(d) for the EPA to implement a CAA section 111(d)
federal plan for the affected EGUs located iIn three areas of
Indian country. See 80 FR 65033 (October 23, 2015). These areas
include lands of the Navajo Nation’s reservation, lands of the
Ute Tribe of the Uintah and Ouray Reservation, and lands of the
Fort Mojave Tribe’s reservation. The EPA is not taking action on
that proposal at this time. Beyond the fact that the stay of the
CPP 1s currently in effect, the agency notes that in general
under the CAA, tribes with affected EGUs may, but are not
required to, submit tribal plans to implement the CPP.

The EPA proposed carbon pollution EGs for existing EGUs in
Indian country in a Supplemental Notice of Proposed Rulemaking.
See 79 FR 65482 (November 4, 2014). The four facilities with
affected EGUs located in Indian country that the EPA i1dentified
in the Supplemental Notice are: The South Point Energy Center,
on the Fort Mojave Reservation geographically located within
Arizona; the Navajo Generating Station, on the Navajo Indian
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Reservation geographically located within Arizona; the Four
Corners Power Plant, on the Navajo Indian Reservation
geographically located within New Mexico; and the Bonanza Power
Plant, on the Uintah and Ouray Indian Reservation geographically
located within Utah. The CO> emission performance rates and
equivalent CO> goals for affected EGUs iIn these areas were
finalized along with those for affected EGUs located in the rest
of the contiguous U.S. in the CPP, which, as explained above, is
currently stayed.

The EPA received several comments opposing the proposed
finding for the tribes arguing that it Is neither necessary nor
appropriate. In the case of the Navajo Nation, commenters point
out that utilities operating on the Navajo Nation have already
taken or will be taking steps to significantly reduce their CO2
emissions from EGUs. Further, they enumerated other
considerations such as lack of flexibility relative to states,
economic consequences for the tribe, effects on water supply,
and potential impacts for the state of Arizona that the EPA
should weigh in i1ts decision. The EPA has met with
representatives from the Navajo Nation on several occasions to
discuss their comments and better understand their concerns. At
this time, the EPA is not taking action on the proposed
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necessary or appropriate finding as part of the final model
trading rules, but Intends to address it In the future.
4. The Clean Energy Incentive Program
The CEIP 1s a program that states have the option to adopt

as part of a state plan 1f they wish to incentivize certain
early emission reduction projects under the CPP. See 80 FR
64829-64831 (codified at 40 CFR 60.5737). The EPA included the
CEIP 1n the CPP in response to the many comments the agency
received supporting the early action crediting concept discussed
in the CPP proposed rule, see 79 FR 34918-34919 (June 18, 2014).
In the proposed federal plan and MRs, the EPA requested comment
on a number of design details for the CEIP that had been
identified in the preamble to the CPP, and also included
provisions to implement the CEIP under the proposed federal plan
and MRs. See 80 FR 65025-65026 (October 23, 2015). The agency
proposed a rate-based and a mass-based approach to implementing
the CEIP as part of the proposed federal plan. See 80 FR 65066-
65067 (proposing a CEIP set-aside as part of a mass-based
federal plan at 40 CFR 62.16235(e)); id. at 65092-65093
(proposing a rate-based CEIP program as part of a rate-based
federal plan at 40 CFR 62.16431). The proposed federal plan CEIP
provisions also served as proposed MR CEIP provisions that would
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be presumptively approvable if adopted in state plans. See 80 FR
64973 (October 23, 2015).

The EPA has determined to remove all CEIP-related
provisions from this action finalizing the MRs, and has re-
proposed optional example regulatory text for the CEIP as part
of a separate proposal for public comment on a variety of CEIP
design details. The Administrator signed a notice of proposed
rulemaking of the CEIP design details on June 16, 2016, which
was published in the Federal Register on June 30, 2016. See 81
FR 42940) .12 Therefore, the EPA is not finalizing any aspect of
the CEIP in this action. The agency believes it is
administratively simpler and more convenient for the public to
be able to review and comment on the optional example regulatory
text related to the CEIP in conjunction with all the other CEIP
design details being proposed In that action. However, the MRs
have been finalized In such a way that the optional CEIP example
regulatory provisions could be readily incorporated.

5. Implications for New Source Review, Title V, and Other

Programs

12 See also https://www.epa.gov/cleanpowerplan/clean-energy-
incentive-program.
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In general, because the MRs are not effective unless they
are incorporated into an approved state plan, this action does
not have any direct implications for other CAA programs. If one
of these MRs is incorporated into an approved state plan, the
potential implications for New Source Review, title V, and other
programs would likely be similar to those discussed in the
notice of the October 23, 2015, federal plan and MRs proposal.
See 80 FR 64984-64986. However, for the title V program, the EPA
i1s making some changes to the relevant regulatory provisions in
the MRs, as discussed in more detail below.

The MRs proposal included three main points regarding the
title V program. First, title V permits for sources with
affected EGUs will need to include any new applicable
requirements that the approved state plan places on affected
EGUs, including requirements under CAA section 111(d), as
defined In the title V regulations at 40 CFR 70.2 and 71.2.
Second, the proposed regulations included a provision stating
that no title V permit revision shall be required for the
allocation, holding, deduction or transfer of allowances once
the requirements applicable to such allocations, holdings,
deductions, or transfers of CO, allowances have been incorporated
in such permit. Third, pursuant to 40 CFR 70.7(e)(2)(1)(B) and
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40 CFR 71.7(e) (L) (1) (B), we proposed that any changes that may
be required to an operating permit with respect to the trading
programs under 111(d) may be made using the minor permit
modification procedures of the title V rules.

Various commenters on the title V program generally stated
that states administering the MRs should not be required to
incorporate as permit terms or conditions rule text that does
not pertain directly to or does not impose any obligation on the
title V facility. For example, some commenters stated that the
allocation of allowances, establishment of set-asides,
requirements for independent verifiers and the eligible resource
requirements, all of which govern how states will administer the
trading program, should not be included in the title V permit
for an individual source. Regarding the proposed statement that
no title V permit revision shall be required for the allocation,
holding, deduction or transfer of allowances once the
requirements applicable to such allocations, holdings,
deductions, or transfers of CO, allowances are already
incorporated in such permit; many commenters were in favor of
this statement. In terms of minor modifications, several
commenters believe that the use of minor modifications of title
V permits is the appropriate mechanism to make any changes that
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may be required to an operating permit with respect to the
trading programs under 111(d). Another commenter stated that the
EPA should explicitly state what types of changes the permitting
authority could treat as minor modifications, justify those
statements, and allow the public to comment on these changes
before minor modifications are used to revise title V permits
with 111(d) applicable requirements. Otherwise, the commenter
believes, the potential for iIncreases in emissions at sources
under an emission trading program could impact already burdened
communities without the opportunity for public comment since
minor permit modifications under EPA-approved title V state
programs are not subject to public notice requirements as are
other title V permit modifications or revisions. See 40 CFR
70.7(h) . Finally, other commenters were in favor of the EPA
developing guidance to clarify what constitutes title V
applicable requirements, with some of these commenters stating
that the guidance should be similar but not identical to the
Cross-State Air Pollution Rule (CSAPR) guidance as they see the
CSAPR guidance as still too prescriptive.

Based on the comments received, the EPA i1s not finalizing
in this action the proposed regulatory text stating that all
requirements of this subpart (i.e., Part 62 subpart MMM or Part
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62 Subpart NNN) are applicable requirements and must be included
in an affected EGU’s title V permit. The EPA is also not
finalizing the regulatory text stating that any changes that may
be required to an operating permit with respect to the trading
programs under 111(d) may be made using the minor permit
modification procedures of the title V rules.

The EPA acknowledges that some 111(d) plan requirements
would be applicable requirements while other requirements that
are a part of the approved state plan may not be title V
applicable requirements under 40 CFR 70.2 and 71.2. The
determination of what constitutes an applicable requirement
should be made as a state i1s developing i1ts plan or when
revising a source"s title V permit and would be subject to EPA
review as part of approving the plan or as part of reviewing the
title V permit. In addition, after review of comments and
further consideration, the EPA acknowledges that a blanket
authorization to use the minor modification procedures for any
changes that may be required for an operating permit with
respect to the 111(d) trading programs iIs not consistent with
previous regulatory actions and guidance related to trading
programs such as CSAPR. In general, states incorporate the
applicable requirements of a trading program into existing title
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V permits in accordance with the procedures in the approved
operating permit program. Such procedures include the permit
renewal provisions at 40 CFR 70.7(c) or 40 CFR 71.7(c), the
reopening for cause provisions at 40 CFR 70.7(f) or 40 CFR
71.7(F), and the significant permit modification provisions at
40 CFR 70.7(e)(4) or 40 CFR 71.7(e)(3). After the trading
program applicable requirements are included in the title V
permit, title V allows the use of the minor permit modification
procedures for permit modifications involving the use of
economic incentives, marketable permits, emission trading, and
other similar approaches, to the extent such minor permit
modification procedures are explicitly provided for In an
applicable implementation plan or in applicable requirements
promulgated by EPA. See 40 CFR 70.7(e)(2)(1)(B) and 40 CFR
71.7(e) (L) (i) (B)-

Therefore, the agency encourages states to identify those
provisions that they consider title V applicable requirements as
well as those changes that may be eligible to be made using
minor modification procedures as they develop their state plans
and submit those plans to EPA for approval, which would include
public notice and comment. We believe this approach will provide
states the flexibility necessary to identify the title V
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applicable requirements and permit modification procedures that
best apply In the context of each state’s plan and title V
permitting program. The agency is not providing a presumptively
approvable list of which changes to a title V permit may be so
authorized. In addition and In anticipation of further
interaction with states when they develop and submit state plans
to EPA for approval, the EPA may issue guidance at an
appropriate time 1If 1t Is necessary to clarify title V
applicable requirements and permit modification procedures iIn
the context of the CPP.

Finally, we are finalizing the proposed statement that no
title V permit revision shall be required for the allocation,
holding, deduction or transfer of allowances once the
requirements applicable to such allocations, holdings,
deductions, or transfers of CO> allowances are already
incorporated in such permit. This provision is consistent with
the existing title V regulations and we continue to believe that
it provides the flexibility necessary to implement market-based
programs such as the CAA Section 111(d) trading programs.
Furthermore, this text is consistent with previous regulatory
actions that contained such regulatory text (e.g., CSAPR) as

well as the comments received.
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Regarding the potential for interactions with the NSR
program, the proposal acknowledged, among other things, that it
iIs conceivable that a source under a MR may choose, as a means
of compliance with either a rate-based or mass-based approach,
to undertake a physical or operational change to improve an
affected EGU’s efficiency, and this could result in emissions
increases that would trigger NSR under the NSR rules. However,
the EPA continues to believe that these situations would be few.
The agency did not propose any changes to the NSR rules in this
action, and explicitly stated that such changes would be beyond
the scope of this action. We requested comment on scenarios in
which affected EGUs could become subject to NSR and ideas for
harmonizing or streamlining the permitting process for such
sources that is consistent with judicial precedent. See 80 FR
64985.

Based on the proposed preamble text, some commenters sought
EPA clarification on whether heat rate improvements trigger NSR
requirements or requested the EPA to make changes to the NSR
regulatory provisions to ensure that these heat rate
improvements do not trigger NSR permitting requirements and thus
discourage plant efficiency improvements. Other commenters did
not believe that EPA needs to develop new approaches to NSR for
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purposes of the MRs and opposed any relaxation of NSR
requirements. Another commenter stated that the Clean Air Act
does not authorize EPA to provide exemptions from otherwise-
applicable NSR requirements.

In light of the case-specific nature of NSR-applicability
determinations and the variability of the types of changes that
might be made to improve an EGU’s heat rate, it is not
appropriate to conclude in the abstract if any particular heat
rate improvement project would trigger NSR under the NSR
regulations or not. Rather, each such project must be evaluated
under the applicable NSR rules. In addition, we note that the
MRs contain trading provisions that provide considerable
flexibility to individual sources In meeting their obligations
and do not require any specific source to make physical or
operational changes i1n order to comply.

Regarding commenters that requested the EPA to make changes to
the NSR regulatory provisions to ensure that heat rate
improvements do not trigger NSR permitting requirements and thus
discourage plant efficiency improvements, this i1s, again, beyond
the scope of this action. The EPA notes, however, that it has
previously attempted to promulgate exemptions from the NSR rules
in order to remove potential regulatory disincentives to
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undertaking positive actions such as installing pollution
controls, only to have these exemptions rejected by reviewing
courts. The United States Court of Appeals for the District of
Columbia Circuit In New York v. EPA, 413 F.3d 3, 40-42 (D.C.
Cir. 2005), was clear that the EPA lacked the authority to
exempt physical or operational changes that resulted in an NSR-
triggering emissions increase from the NSR requirements, even if
the EPA considered those projects environmentally beneficial.
Id. The agency remains willing to continue working with states
and affected EGUs to address specific NSR-related questions as
they may arise.

I11. Common Elements of the Final Model Trading Rules

A. Which EGUs would be affected under the MRs?

For the MRs, the definition of an affected EGU is identical
to the definition in the CPP. See 40 CFR 60.5845, 60.5850; see
also section IV.D 1n the CPP for a detailed explanation of which
units are affected. To briefly summarize: an affected EGU
according to the CPP iIs any steam generating unit (SGU),
integrated gasification combined cycle (IGCC) unit, or

stationary combustion turbine (SCT) that was in operation or had
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commenced construction on or before January 8, 2014,13 and that
meets certain criteria, which differ depending on the type of
unit. In general, the criteria to be an affected EGU are as
follows: a unit, If 1t 1s a SGU or an IGCC, must serve a
generator capable of selling greater than 25 megawatts (MW) to a
utility power distribution system; have a base load rating
greater than 260 GJ/h (250 MMBtu/h) heat input of fossil fuel
(either alone or in combination with any other fuel); unless
such unit is, and always has been, subject to a federally
enforceable permit limiting annual net-electric sales to one-
third or less of i1ts potential electric output, or 219,000MWh or
less. ITf a unit Is a SCT, the unit must meet the definition of a
combined cycle or combined heat and power (CHP) combustion
turbine; serve a generator capable of selling greater than 25 MW
to a utility power distribution system; and have a base load

rating of greater than 260 GJ/h (250 MMBtu/h) .14

13 January 8, 2014, is the date the proposed GHG standards of
performance for new fossil fuel-fired EGUs were published in the
Federal Register (79 FR 1430).

14 Certain exclusions may apply. See 40 CFR 60.5850.
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In the proposed Model Trading Rules, the EPA solicited
comment on an alternative compliance pathway. This alternative
compliance pathway (as detailed in the Alternative Compliance
Pathway for Units that Agree to Retire Before a Certain Date
Technical Support Document [“Alternative Pathway TSD’])
generally had support from commenters, particularly as a
streamlined approach to compliance for smaller or marginal
affected EGUs that may already be considering retirement.
Consistent with the concepts outlined in the Alternative Pathway
TSD, the EPA continues to believe that a state should consider
including provisions to effectuate this approach in its plan. In
essence, the approach would allow an affected EGU In a mass-
based plan to make a commitment to retire on a date on or before
December 31, 2029, so long as the amount of its emissions 1is
removed from the total budget of the state’s mass-based emission
trading program. While we believe this i1s a potential pathway,
we have not included provisions in the mass-based model rule to
effectuate this. In addition, the agency is deferring on methods
to Incorporate this approach Into a rate-based emission trading

program.
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B. What is the compliance schedule?

The mass-based and rate-based MRs both include multi-year
compliance periods that are consistent with the interim and
final plan performance periods established in the CPP (two 3-
year interim step periods followed by a 2-year interim step
period during the interim performance period from calendar year
2022 through calendar year 2029, and successive 2-year fTinal
reporting periods during the final performance period beginning
in calendar year 2030). These multi-year compliance periods are
the same as those included in the proposal.

For the mass-based MR, a state evaluates compliance as of
May 1 of the year after the last year of each multi-year
compliance period (i.e., the allowance transfer deadline is the
May 1 following the end of a compliance period).1 The May 1 date
IS appropriate, In the EPA’s view, because i1t provides a four-

month window after the end of a compliance period to give owners

15 The “allowance transfer deadline” is the deadline for
transferring allowances that can be used for compliance in the
previous compliance period to the compliance account of a
facility with affected EGUs. For further information, see
section IV_H of this preamble.

**This Is a draft document and does not reflect any final or
official agency statement to implement, interpret, or prescribe
law or policy. It does not affect the rights or obligations of

any party**



Page 58 of 649

and operators time to ensure accurate CO> emissions data and
acquire any necessary allowances for compliance. It also
provides sufficient time for a state to determine whether each
affected EGU 1n its state i1s i1n compliance with 1ts emission
standard and submit the required report to the EPA by the July 1
deadline in the CPP.16

For the rate-based MR, a state evaluates compliance as of
June 1 of the year after the last year of each multi-year
compliance period (i.e., the ERC transfer deadline is the June 1
following the end of a compliance period).l” The rate-based MR
establishes a later compliance deadline than that for the mass-
based MR in order to provide additional time for the issuance of
ERCs for electricity generation or savings that occurred in the
final year of the multi-year compliance period. This later
timeframe still allows states ample time to evaluate compliance

and submit the required report to the EPA by the July 1 deadline

16 In accordance with the CPP, states must identify in a report
to the EPA by July 1 following each performance period (i.e.,
each interim step period and final reporting period) whether
affected EGUs are in compliance with their emission standards.
See 40 CFR 60.5870.

17 The “ERC transfer deadline” i1s the deadline for transferring
ERCs that can be used for compliance in the previous compliance
period to the compliance account of an affected EGU.
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in the CPP. A state may wish to modify the rate-based MR and
adopt a different ERC transfer deadline, depending upon the time
it needs to assess compliance by each affected EGU and then
develop and timely submit the July 1 report to the EPA.

The EPA received comments that supported the proposed
multi-year compliance periods, favored annual compliance
periods, and preferred multi-year compliance periods with
intervening compliance requirements. Commenters generally
explained that their preferred approach appropriately balanced
compliance flexibility, administrative burden, and assuring
timely compliance. The EPA is finalizing multi-year compliance
periods as proposed because the EPA believes the approach best
balances these considerations universally. The EPA acknowledges
that individual states may find that different approaches better
suit their particular circumstances, but this determination
should be made by the state.

C. Process for State Adoption of Model Trading Rules

As discussed above, the EPA is finalizing the MRs as a tool
for state plan development. One way that states may use the MRs
is by adopting the provided regulatory text. States may choose

to adopt the provided regulatory text as part of their state

**This Is a draft document and does not reflect any final or
official agency statement to implement, interpret, or prescribe
law or policy. It does not affect the rights or obligations of

any party**



Page 60 of 649

plans, including as a federally enforceable backstop for a state
measures plan.

This section discusses methods for adoption of the MRs as
part of a state plan - incorporation by reference (I1BR) and
duplication of the MR regulatory text — and also discusses use
of the MRs as a federally enforceable backstop for a state
measures plan. Because the EPA understands that a particular
state’s law may influence i1ts method of adoption of the MRs,
this section includes a discussion of different methods of
adoption.

Regardless of which approach a state chooses for adoption
of a MR, once a state adopts the provisions of one of the MRs as
a matter of state law, the state must follow the requirements of
40 CFR 60.27 and 40 CFR 60.5875 to submit those provisions to
the EPA as part of the state’s plan submission. Once the EPA has
a complete plan for a particular state (or states, iIn the case
of a multi-state plan), it will evaluate whether the plan meets
the requirements of the CPP.

1. State Plan Submittal Requirements

The requirements for state plan submittals are described iIn
detail in section VIII of the preamble to the CPP. See 40 CFR
60.5745 and 80 FR 64843-64864. Each of the MRs is designed to
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meet the applicable requirements of the CPP. However, as the MRs
do not address all the required components of a state plan under
the CPP, state plans must include additional materials, as
discussed above i1n section 11.B.
2. Incorporation by Reference

A state may choose to adopt either the rate- or mass-based
MR Into i1ts state regulations through IBR. Under this method, a
state would promulgate text that cites to the provisions of the
Code of Federal Regulations that the state intends to IBR.

States may choose to incorporate all the provisions related
to each of the MRs finalized by the EPA i1n this rulemaking by
referencing the entirety of 40 CFR part 62 subpart MMM for a
mass-based state plan, or the entirety of 40 CFR part 62 subpart
NNN for a rate-based state plan. In addition, states may choose
to IBR subsections or individual provisions of the MRs.

States may also choose to iIncorporate the provisions of the
MRs — either in whole or in part — as of a certain date. By
providing that an IBR is as of a specified date, a state may
have to adopt any subsequent changes to the MRs i1n separate
rulemakings. If a state chooses to IBR a MR without specifying a
particular date, the EPA would consider that state’s plan to

automatically update to include any subsequent changes made by
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the EPA to the incorporated MR text.18

As discussed i1n section I1.B above, states are not required
to use the text of the MRs. Thus, a state may draft its own
regulatory provisions, or modify or excise any piece of the
finalized MR text that i1t does not wish to IBR and provide
alternate text (assuming such alternate text meets CPP
requirements). In some cases, it may be necessary for a state to
provide changes to the MRs to adjust for state circumstances
that are ministerial or otherwise do not have a material or
substantive impact (for example, a state may need to change the
numbering of sections and subsections as part of codification of
MR text in state regulation). In other cases, a state may seek
to make material or substantive replacements or changes to the
MRs. In order to facilitate the EPA’s review of the state’s
plan, the state could Include In its supporting documentation a
redlined version i1llustrating the changes to the model rules and

an explanation of the changes, such as explaining whether such

18 Some states may have legal restrictions on automatically-
updating regulations. In such circumstances, a state plan that
lacks an “as of date” clause could still be precluded from
automatic updating by operation of state law. The EPA encourages
states to i1dentify any such state law, including judicial
decisions, when it submits its state plan. In general, without
such notification the EPA will assume such law does not exist.
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changes are intended to be ministerial or substantive in nature.
IT the state’s changes are substantive, such changes must meet
the applicable requirements of the CPP. As discussed above iIn
section I1.B, material or substantive replacements or changes to
the MRs would not be considered presumptively approvable. The
EPA will act on state plans through a separate notice and
comment rullemaking.

3. Other Methods of Adoption

In addition to incorporating the MRs by reference, a state
may also directly adopt the regulatory text of one of the MRs.
Under this method, a state would promulgate text that is an
exact duplicate of the MR text finalized by the EPA.

As in the IBR context, states may choose to adopt directly
into state regulation parts of the text of the MRs as finalized
by the EPA, while changing other sections of the MRs. To the
extent that a state chooses to alter the text of one of the MRs,
the state may want to provide a redlined version comparing the
state’s regulations and the relevant MR as part of the state
plan submittal documents, in order to facilitate the EPA’s
review of such changes.

While some substitutions or changes may materially or
substantively change the MRs, other changes that a state could
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choose to make may be ministerial or otherwise not have a
material or substantive impact. For example, substitution of a
particular state’s name for the word “state” in an MR would not
substantively impact the MRs. Similarly, a state may need to
change the numbering of sections or subsections of the MRs to be
consistent with the state’s previous or existing regulatory
provisions. The state could provide the EPA with an explanation
of changes the state may choose to make i1n theilr supporting
documentation portion of the plan submittal, such as explaining
whether such changes are iIntended to be ministerial or
substantive in nature. If the state’s changes are substantive,
such changes must meet the applicable requirements of the CPP.
By providing the appropriate supporting documentation as well as
the rationale for such changes a state can further facilitate
the EPA’s review of the state’s plan.
As further discussed iIn section 11.B of this preamble, the
EPA will act on state plans through a separate notice and
comment rullemaking, and state plan submissions with material
changes to the MRs will not be considered presumptively
approvable.
4. Use of MRs as Backstop Emission Standards in a ““State
Measures” Plan
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As discussed 1In the CPP and the MRs proposal, either a
mass-based or rate-based MR could function as the federally
enforceable “backstop” emission standards that the CPP requires
to be included In “state measures” type state plans.

The conditions and requirements for the federally
enforceable backstop emission standards iIn a state measures
approach are discussed in detail in sections VIII.C.3.b and
VII1.C.6.c of the preamble to the CPP. See 80 FR 64836-64837 and
64841-64843 (October 23, 2015). To summarize the requirements of
the CPP, the federally enforceable backstop emission standards
must fully achieve the CO. emission performance rates for
affected EGUs, or the state’s interim and final rate-based or
mass-based CO> emission goal for affected EGUs, 1T the state
measures and any emission standards on the affected EGUs fail to
achieve the i1ntended level of CO2 emission performance by
affected EGUs. The state plan submittal must identify the
federally enforceable emission standards for affected EGUs that
would be used In the backstop, demonstrate that those emission
standards meet the requirements that apply in the context of an
emission standards plan approach, identify a schedule and
trigger for implementation of the backstop that is consistent
with the requirements in the CPP, and identify all necessary
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state administrative and technical procedures for implementing
the backstop (e.g., how and when the state would notify affected
EGUs that the backstop has been triggered). In addition, the
backstop emission standards must make up for any shortfall in CO2
emission performance by affected EGUs during a prior plan
performance period that led to triggering of the backstop.

The CPP explicitly recognized that the backstop emission
standards could be based on one of the MRs that the EPA is
finalizing In this action. See 80 FR 64668 (October 23, 2015);
see also 80 FR at 64975-64976 (October 23, 2015). As discussed
in section 111.C.2, above, the MRs are designed so that they can
be adopted or incorporated by reference for use by states, and
this includes theilr use as backstop emission standards for a
state measures plan.

However, states will need to make some changes to the MRs
in order to use them as backstop emission standards. For
example, a state choosing to use the MRs as backstop emission
standards will need to include modifications to make up for a
shortfall iIn emissions performance iIn a state’s prior plan
performance period, as required by the CPP. See sections
VIII.C.3.b and VIII.C.6.c of the CPP. The MRs do not provide
provisions that would automatically adjust the emission

**This Is a draft document and does not reflect any final or
official agency statement to implement, interpret, or prescribe

law or policy. It does not affect the rights or obligations of
any party**



Page 67 of 649

standards to account for any prior emission performance
shortfall (which 1s an option states have iIf designing their own
backstop). While states could submit an appropriate revision to
the backstop emission standards adjusting for the shortfall
through the state plan revision process at a later date, the EPA
recommends that states include a procedure for adjusting the
emissions in the state plan submittal.

IT a state chooses to use one of the MRs as a backstop, it
could either IBR or provide an exact duplicate of the MR text,
as described above. Further, in order to facilitate the EPA’s
review of the state’s plan, a state should explain its intended
use of the MR, along with the associated changes made to the MR,
to ensure the MR is an effective backstop for that state.

D. Ready for Interstate Trading

The mass-based and rate-based MRs both provide tradable
compliance instruments.1® While structured as an individual state
trading program, implemented under the legal authority of a

single state, each of the MRs is designed to facilitate

19 The mass-based MR includes the use of tradable CO. allowances
(see section 1V of this preamble). The rate-based MR includes
the use of tradable emission rate credits (ERCs) (see section V
of this preamble).
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interstate trading of compliance instruments. Specifically, the
MRs i1nclude provisions that enable their use as part of a
trading-ready state plan. As discussed below, the trading-ready
mechanism In the CPP provides a streamlined manner for states to
adopt linked emission trading programs through individual state
plans.

The CPP provides flexibility for states to choose to
implement an interstate or iIntrastate trading program.20 An
interstate trading program allows affected EGUs to use for
compliance a tradable compliance instrument issued in any other
state participating in that same trading program. In contrast,
in an intrastate trading program,?2! an affected EGU may only use
for compliance a tradable compliance instrument issued by the
state in which it is located.

Both the logic and historical experience of emission

trading programs establish that a broader trading region (i.e.,

20 The CPP allo