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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2012), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a ‘“‘List
of CFR Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

vi



The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

CHARLES A. BARTH,
Director,

Office of the Federal Register.
July 1, 2012.
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THIS TITLE

Title 40—PROTECTION OF ENVIRONMENT is composed of thirty-four volumes. The
parts in these volumes are arranged in the following order: Parts 1-49, parts 50—
51, part 52 (52.01-52.1018), part 52 (52.1019-52.2019), part 52 (52.2020-end of part 52),
parts 53-59, part 60 (60.1-end of part 60, sections), part 60 (Appendices), parts 61—
62, part 63 (63.1-63.599), part 63 (63.600-63.1199), part 63 (63.1200-63.1439), part 63
(63.1440-63.6175), part 63 (63.6580-63.8830), part 63 (63.8980-end of part 63) parts 64—
71, parts 72-80, parts 81-84, part 85-§86.5699-99, part 86 (86.600-1-end of part 86), parts
87-95, parts 96-99, parts 100-135, parts 136-149, parts 150-189, parts 190-259, parts
260-265, parts 266-299, parts 300-399, parts 400-424, parts 425-699, parts 700-789, parts
790-999, and part 1000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of July 1, 2012.

Chapter I—Environmental Protection Agency appears in all thirty-four vol-
umes. Regulations issued by the Council on Environmental Quality, including
an Index to Parts 1500 through 1508, appear in the volume containing part 1000
to end. The OMB control numbers for title 40 appear in §9.1 of this chapter.

For this volume, Michele Bugenhagen was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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CHAPTER I—ENVIRONMENTAL PROTECTION
AGENCY (CONTINUED)

EDITORIAL NOTE: Nomenclature changes to chapter I appear at 656 FR 47324, 47325, Aug. 2,
2000, and 66 FR 34375, 34376, June 28, 2001.
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SUBCHAPTER I—SOLID WASTES (CONTINUED)

PART 260—HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

Subpart A—General

Sec.

260.1 Purpose, scope, and applicability.

260.2 Availability of information; confiden-
tiality of information.

260.3 TUse of number and gender.

Subpart B—Definitions

260.10 Definitions.
260.11 References.

Subpart C—Rulemaking Petitions

260.20 General.

260.21 Petitions for equivalent testing or
analytical methods.

260.22 Petitions to amend part 261 to ex-
clude a waste produced at a particular fa-
cility.

260.23 Petitions to amend 40 CFR part 273 to
include additional hazardous wastes.

260.30 Non-waste determinations and
variances from classification as a solid
waste.

260.31 Standards and criteria for variances
from classification as a solid waste.

260.32 Variances to be classified as a boiler.

260.33 Procedures for variances from classi-
fication as a solid waste, for variances to
be classified as a boiler, or for non-waste
determinations.

260.3¢ Standards and criteria for non-waste
determinations.

260.40 Additional regulation of certain haz-
ardous waste recycling activities on a
case-by-case basis.

260.41 Procedures for case-by-case regula-
tion of hazardous waste recycling activi-
ties.

260.42 Notification requirement for
ardous secondary materials.

260.43 Legitimate recycling of hazardous
secondary materials regulated under
§260.34, §261.2(a)(2)(ii), and §261.4(a)(23),
(24), or (25).

AUTHORITY: 42 U.S.C. 6905, 6912(a), 6921-6927,
6930, 6934, 6935, 6937, 6938, 6939, and 6974.

SOURCE: 45 FR 33073, May 19, 1980, unless
otherwise noted.

haz-

EFFECTIVE DATE NOTE: The reporting or
recordkeeping provisions included in the
final rule published at 47 FR 32274, July 26,
1982, will be submitted for approval to the
Office of Management and Budget (OMB),
and will not become effective until OMB ap-
proval has been obtained. EPA will publish a

notice of the effective date of the reporting
and recordkeeping provisions of this rule
after it obtains OMB approval.

Subpart A—General

§260.1 Purpose,
bility.

(a) This part provides definitions of
terms, general standards, and overview
information applicable to parts 260
through 265 and 268 of this chapter.

(b) In this part: (1) Section 260.2 sets
forth the rules that EPA will use in
making information it receives avail-
able to the public and sets forth the re-
quirements that generators, trans-
porters, or owners or operators of
treatment, storage, or disposal facili-
ties must follow to assert claims of
business confidentiality with respect to
information that is submitted to EPA
under parts 260 through 265 and 268 of
this chapter.

(2) Section 260.3 establishes rules of
grammatical construction for parts 260
through 265 and 268 of this chapter.

(3) Section 260.10 defines terms which
are used in parts 260 through 265 and
268 of this chapter.

(4) Section 260.20 establishes proce-
dures for petitioning EPA to amend,
modify, or revoke any provision of
parts 260 through 265 and 268 of this
chapter and establishes procedures gov-
erning EPA’s action on such petitions.

(5) Section 260.21 establishes proce-
dures for petitioning EPA to approve
testing methods as equivalent to those
prescribed in parts 261, 264, or 265 of
this chapter.

(6) Section 260.22 establishes proce-
dures for petitioning EPA to amend
subpart D of part 261 to exclude a waste
from a particular facility.

[45 FR 33073, May 19, 1980, as amended at 51
FR 40636, Nov. 7, 1986]

§260.2 Availability of information;
confidentiality of information.

(a) Any information provided to EPA
under parts 260 through 265 and 268 of
this chapter will be made available to
the public to the extent and in the
manner authorized by the Freedom of
Information Act, 5 U.S.C. section 552,

scope, and applica-



§260.3

section 3007(b) of RCRA and EPA regu-
lations implementing the Freedom of
Information Act and section 3007(b),
part 2 of this chapter, as applicable.

(b) Any person who submits informa-
tion to EPA in accordance with parts
260 through 266 and 268 of this chapter
may assert a claim of business con-
fidentiality covering part or all of that
information by following the proce-
dures set forth in §2.203(b) of this chap-
ter. Information covered by such a
claim will be disclosed by EPA only to
the extent, and by means of the proce-
dures, set forth in part 2, subpart B, of
this chapter except that information
required by §§262.53(a) and 262.83 that is
submitted in a notification of intent to
export a hazardous waste will be pro-
vided to the U.S. Department of State
and the appropriate authorities in the
transit and receiving or importing
countries regardless of any claims of
confidentiality. However, if no such
claim accompanies the information
when it is received by EPA, it may be
made available to the public without
further notice to the person submitting
it.

[45 FR 33073, May 19, 1980, as amended at 51
FR 28682, Aug. 8, 1986; 51 FR 40636, Nov. 7,
1986; 61 FR 16309, Apr. 12, 1996]

§260.3 Use of number and gender.

As used in parts 260 through 265 and
268 of this chapter:

(a) Words in the masculine gender
also include the feminine and neuter
genders; and

(b) Words in the singular include the
plural; and

(c) Words in the plural include the
singular.

[45 FR 33073, May 19, 1980, as amended at 51
FR 40636, Nov. 7, 1986]

Subpart B—Definitions

§260.10 Definitions.

When used in parts 260 through 273 of
this chapter, the following terms have
the meanings given below:

Above ground tank means a device
meeting the definition of ‘“‘tank’ in
§260.10 and that is situated in such a
way that the entire surface area of the
tank is completely above the plane of
the adjacent surrounding surface and
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the entire surface area of the tank (in-
cluding the tank bottom) is able to be
visually inspected.

Act or RCRA means the Solid Waste
Disposal Act, as amended by the Re-
source Conservation and Recovery Act
of 1976, as amended, 42 U.S.C. section
6901 et seq.

Active life of a facility means the pe-
riod from the initial receipt of haz-
ardous waste at the facility until the
Regional Administrator receives cer-
tification of final closure.

Active portion means that portion of a
facility where treatment, storage, or
disposal operations are being or have
been conducted after the effective date
of part 261 of this chapter and which is
not a closed portion. (See also ‘‘closed
portion” and ‘‘inactive portion”’.)

Administrator means the Adminis-
trator of the Environmental Protection
Agency, or his designee.

Ancillary equipment means any device
including, but not limited to, such
devices as piping, fittings, flanges,
valves, and pumps, that is used to dis-
tribute, meter, or control the flow of
hazardous waste from its point of gen-
eration to a storage or treatment
tank(s), between hazardous waste stor-
age and treatment tanks to a point of
disposal onsite, or to a point of ship-
ment for disposal off-site.

Aquifer means a geologic formation,
group of formations, or part of a forma-
tion capable of yielding a significant
amount of ground water to wells or
springs.

Authorized representative means the
person responsible for the overall oper-
ation of a facility or an operational
unit (i.e., part of a facility), e.g., the
plant manager, superintendent or per-
son of equivalent responsibility.

Battery means a device consisting of
one or more electrically connected
electrochemical cells which is designed
to receive, store, and deliver electric
energy. An electrochemical cell is a
system consisting of an anode, cathode,
and an electrolyte, plus such connec-
tions (electrical and mechanical) as
may be needed to allow the cell to de-
liver or receive electrical energy. The
term battery also includes an intact,
unbroken battery from which the elec-
trolyte has been removed.
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Boiler means an enclosed device using
controlled flame combustion and hav-
ing the following characteristics:

(1)(i) The unit must have physical
provisions for recovering and exporting
thermal energy in the form of steam,
heated fluids, or heated gases; and

(ii) The unit’s combustion chamber
and primary energy recovery sec-
tions(s) must be of integral design. To
be of integral design, the combustion
chamber and the primary energy recov-
ery section(s) (such as waterwalls and
superheaters) must be physically
formed into one manufactured or as-
sembled unit. A unit in which the com-
bustion chamber and the primary en-
ergy recovery section(s) are joined only
by ducts or connections carrying flue
gas is not integrally designed; however,
secondary energy recovery equipment
(such as economizers or air preheaters)
need not be physically formed into the
same unit as the combustion chamber
and the primary energy recovery sec-
tion. The following units are not pre-
cluded from being boilers solely be-
cause they are not of integral design:
process heaters (units that transfer en-
ergy directly to a process stream), and
fluidized bed combustion units; and

(iii) While in operation, the unit
must maintain a thermal energy recov-
ery efficiency of at least 60 percent,
calculated in terms of the recovered
energy compared with the thermal
value of the fuel; and

(iv) The unit must export and utilize
at least 75 percent of the recovered en-
ergy, calculated on an annual basis. In
this calculation, no credit shall be
given for recovered heat used inter-
nally in the same unit. (Examples of
internal use are the preheating of fuel
or combustion air, and the driving of
induced or forced draft fans or
feedwater pumps); or

(2) The unit is one which the Re-
gional Administrator has determined,
on a case-by-case basis, to be a boiler,
after considering the standards in
§260.32.

Carbon regeneration unit means any
enclosed thermal treatment device
used to regenerate spent activated car-
bon.

Cathode ray tube or CRT means a vac-
uum tube, composed primarily of glass,
which is the visual or video display

§260.10

component of an electronic device. A
used, intact CRT means a CRT whose
vacuum has not been released. A used,
broken CRT means glass removed from
its housing or casing whose vacuum
has been released.

Certification means a statement of
professional opinion based upon knowl-
edge and belief.

Closed portion means that portion of a
facility which an owner or operator has
closed in accordance with the approved
facility closure plan and all applicable
closure requirements. (See also ‘‘active
portion” and ‘‘inactive portion”’.)

Component means either the tank or
ancillary equipment of a tank system.

Confined aquifer means an aquifer
bounded above and below by imper-
meable beds or by beds of distinctly
lower permeability than that of the aq-
uifer itself; an aquifer containing con-
fined ground water.

Container means any portable device
in which a material is stored, trans-
ported, treated, disposed of, or other-
wise handled.

Containment building means a haz-
ardous waste management unit that is
used to store or treat hazardous waste
under the provisions of subpart DD of
parts 264 or 265 of this chapter.

Contingency plan means a document
setting out an organized, planned, and
coordinated course of action to be fol-
lowed in case of a fire, explosion, or re-
lease of hazardous waste or hazardous
waste constituents which could threat-
en human health or the environment.

Corrosion expert means a person who,
by reason of his knowledge of the phys-
ical sciences and the principles of engi-
neering and mathematics, acquired by
a professional education and related
practical experience, is qualified to en-
gage in the practice of corrosion con-
trol on buried or submerged metal pip-
ing systems and metal tanks. Such a
person must be certified as being quali-
fied by the National Association of
Corrosion Engineers (NACE) or be a
registered professional engineer who
has certification or licensing that in-
cludes education and experience in cor-
rosion control on buried or submerged
metal piping systems and metal tanks.

CRT collector means a person who re-
ceives used, intact CRTs for recycling,
repair, resale, or donation.



§260.10

CRT glass manufacturer means an op-
eration or part of an operation that
uses a furnace to manufacture CRT
glass.

CRT processing means conducting all
of the following activities:

(1) Receiving broken or intact CRTs;
and

(2) Intentionally breaking intact
CRTSs or further breaking or separating
broken CRTSs; and

(3) Sorting or otherwise managing
glass removed from CRT monitors.

Designated facility means:

(1) A hazardous waste treatment,
storage, or disposal facility which:

(i) Has received a permit (or interim
status) in accordance with the require-
ments of parts 270 and 124 of this chap-
ter;

(ii) Has received a permit (or interim
status) from a State authorized in ac-
cordance with part 271 of this chapter;
or

(iii) Is regulated under §261.6(c)(2) or
subpart F of part 266 of this chapter;
and

(iv) That has been designated on the
manifest by the generator pursuant to
§262.20.

(2) Designated facility also means a
generator site designated on the mani-
fest to receive its waste as a return
shipment from a facility that has re-
jected the waste in accordance with
§264.72(f) or §265.72(f) of this chapter.

(3) If a waste is destined to a facility
in an authorized State which has not
yvet obtained authorization to regulate
that particular waste as hazardous,
then the designated facility must be a
facility allowed by the receiving State
to accept such waste.

Destination facility means a facility
that treats, disposes of, or recycles a
particular category of universal waste,
except those management activities
described in paragraphs (a) and (c) of
§§273.13 and 273.33 of this chapter. A fa-
cility at which a particular category of
universal waste is only accumulated, is
not a destination facility for purposes
of managing that category of universal
waste.

Dike means an embankment or ridge
of either natural or man-made mate-
rials used to prevent the movement of
liquids, sludges, solids, or other mate-
rials.
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Diozxins and furans (D/F) means tetra,
penta, hexa, hepta, and octa-
chlorinated dibenzo dioxins and furans.

Discharge or hazardous waste discharge
means the accidental or intentional
spilling, leaking, pumping, pouring,
emitting, emptying, or dumping of haz-
ardous waste into or on any land or
water.

Disposal means the discharge, de-
posit, injection, dumping, spilling,
leaking, or placing of any solid waste
or hazardous waste into or on any land
or water so that such solid waste or
hazardous waste or any constituent
thereof may enter the environment or
be emitted into the air or discharged
into any waters, including ground
waters.

Disposal facility means a facility or
part of a facility at which hazardous
waste is intentionally placed into or on
any land or water, and at which waste
will remain after closure. The term dis-
posal facility does not include a correc-
tive action management unit into
which remediation wastes are placed.

Drip pad is an engineered structure
consisting of a curbed, free-draining
base, constructed of non-earthen mate-
rials and designed to convey preserva-
tive kick-back or drippage from treat-
ed wood, precipitation, and surface
water run-on to an associated collec-
tion system at wood preserving plants.

Elementary neutralization unit means
a device which:

(1) Is used for neutralizing wastes
that are hazardous only because they
exhibit the corrosivity characteristic
defined in §261.22 of this chapter, or
they are listed in subpart D of part 261
of the chapter only for this reason; and

(2) Meets the definition of tank, tank
system, container, transport vehicle,
or vessel in §260.10 of this chapter.

EPA hazardous waste number means
the number assigned by EPA to each
hazardous waste listed in part 261, sub-
part D, of this chapter and to each
characteristic identified in part 261,
subpart C, of this chapter.

EPA identification number means the
number assigned by EPA to each gener-
ator, transporter, and treatment, stor-
age, or disposal facility.

EPA region means the states and ter-
ritories found in any one of the fol-
lowing ten regions:



Environmental Protection Agency

Region I—Maine, Vermont, New Hampshire,
Massachusetts, Connecticut, and Rhode Is-
land.

Region II—New York, New Jersey, Common-
wealth of Puerto Rico, and the U.S. Virgin
Islands.

Region III—Pennsylvania, Delaware, Mary-
land, West Virginia, Virginia, and the Dis-
trict of Columbia.

Region IV—Kentucky, Tennessee, North
Carolina, Mississippi, Alabama, Georgia,
South Carolina, and Florida.

Region V—Minnesota, Wisconsin,
Michigan, Indiana and Ohio.

Region VI—New Mexico, Oklahoma, Arkan-
sas, Louisiana, and Texas.

Region VII—Nebraska, Kansas, Missouri, and
Towa.

Region VIII—Montana, Wyoming, North Da-
kota, South Dakota, Utah, and Colorado.
Region IX—California, Nevada, Arizona, Ha-
waii, Guam, American Samoa, Common-

wealth of the Northern Mariana Islands.

Region X—Washington, Oregon, Idaho, and
Alaska.

Equivalent method means any testing
or analytical method approved by the
Administrator under §§260.20 and 260.21.

Ezxisting hazardous waste management
(HWM) facility or existing facility means
a facility which was in operation or for
which construction commenced on or
before November 19, 1980. A facility has
commenced construction if:

(1) The owner or operator has ob-
tained the Federal, State and local ap-
provals or permits necessary to begin
physical construction; and either

(2)(i) A continuous on-site, physical
construction program has begun; or

(ii) The owner or operator has en-
tered into contractual obligations—
which cannot be cancelled or modified
without substantial loss—for physical
construction of the facility to be com-
pleted within a reasonable time.

Eristing portion means that land sur-
face area of an existing waste manage-
ment unit, included in the original
Part A permit application, on which
wastes have been placed prior to the
issuance of a permit.

Existing tank system or existing compo-
nent means a tank system or compo-
nent that is used for the storage or
treatment of hazardous waste and that
is in operation, or for which installa-
tion has commenced on or prior to July
14, 1986. Installation will be considered
to have commenced if the owner or op-
erator has obtained all Federal, State,
and local approvals or permits nec-
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essary to begin physical construction
of the site or installation of the tank
system and if either (1) a continuous
on-site physical construction or instal-
lation program has begun, or (2) the
owner or operator has entered into con-
tractual obligations—which cannot be
canceled or modified without substan-
tial loss—for physical construction of
the site or installation of the tank sys-
tem to be completed within a reason-
able time.

Ezxplosives or munitions emergency
means a situation involving the sus-
pected or detected presence of
unexploded ordnance (UXO0), damaged
or deteriorated explosives or muni-
tions, an improvised explosive device
(IED), other potentially explosive ma-
terial or device, or other potentially
harmful military chemical munitions
or device, that creates an actual or po-
tential imminent threat to human
health, including safety, or the envi-
ronment, including property, as deter-
mined by an explosives or munitions
emergency response specialist. Such
situations may require immediate and
expeditious action by an explosives or
munitions emergency response spe-
cialist to control, mitigate, or elimi-
nate the threat.

Ezxplosives or munitions emergency re-
sponse means all immediate response
activities by an explosives and muni-
tions emergency response specialist to
control, mitigate, or eliminate the ac-
tual or potential threat encountered
during an explosives or munitions
emergency. An explosives or munitions
emergency response may include in-
place render-safe procedures, treat-
ment or destruction of the explosives
or munitions and/or transporting those
items to another location to be ren-
dered safe, treated, or destroyed. Any
reasonable delay in the completion of
an explosives or munitions emergency
response caused by a necessary, unfore-
seen, or uncontrollable circumstance
will not terminate the explosives or
munitions emergency. Explosives and
munitions emergency responses can
occur on either public or private lands
and are not limited to responses at
RCRA facilities.

Ezxplosives or munitions emergency re-
sponse specialist means an individual
trained in chemical or conventional
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munitions or explosives handling,
transportation, render-safe procedures,
or destruction techniques. Explosives
or munitions emergency response spe-
cialists include Department of Defense
(DOD) emergency explosive ordnance
disposal (EOD), technical escort unit
(TEU), and DOD-certified civilian or
contractor personnel; and other Fed-
eral, State, or local government, or ci-
vilian personnel similarly trained in
explosives or munitions emergency re-
sponses.

Facility means:

(1) All contiguous land, and struc-
tures, other appurtenances, and im-
provements on the land, used for treat-
ing, storing, or disposing of hazardous
waste, or for managing hazardous sec-
ondary materials prior to reclamation.
A facility may consist of several treat-
ment, storage, or disposal operational
units (e.g., one or more landfills, sur-
face impoundments, or combinations of
them).

(2) For the purpose of implementing
corrective action under 40 CFR 264.101
or 267.101, all contiguous property
under the control of the owner or oper-
ator seeking a permit under Subtitle C
of RCRA. This definition also applies
to facilities implementing corrective
action under RCRA Section 3008(h).

(3) Notwithstanding paragraph (2) of
this definition, a remediation waste
management site is not a facility that
is subject to 40 CFR 264.101, but is sub-
ject to corrective action requirements
if the site is located within such a fa-
cility.

Federal agency means any depart-
ment, agency, or other instrumentality
of the Federal Government, any inde-
pendent agency or establishment of the
Federal Government including any
Government corporation, and the Gov-
ernment Printing Office.

Federal, State and local approvals or
permits mecessary to begin physical con-
struction means permits and approvals
required under Federal, State or local
hazardous waste control statutes, regu-
lations or ordinances.

Final closure means the closure of all
hazardous waste management units at
the facility in accordance with all ap-
plicable closure requirements so that
hazardous waste management activi-
ties under parts 264 and 265 of this
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chapter are no longer conducted at the
facility unless subject to the provisions
in §262.34.

Food-chain crops means tobacco,
crops grown for human consumption,
and crops grown for feed for animals
whose products are consumed by hu-
mans.

Free liquids means liquids which read-
ily separate from the solid portion of a
waste under ambient temperature and
pressure.

Freeboard means the vertical distance
between the top of a tank or surface
impoundment dike, and the surface of
the waste contained therein.

Gasification. For the purpose of com-
plying with 40 CFR 261.4(a)(12)(i), gas-
ification is a process, conducted in an
enclosed device or system, designed
and operated to process petroleum
feedstock, including oil-bearing haz-
ardous secondary materials through a
series of highly controlled steps uti-
lizing thermal decomposition, limited
oxidation, and gas cleaning to yield a
synthesis gas composed primarily of
hydrogen and carbon monoxide gas.

Generator means any person, by site,
whose act or process produces haz-
ardous waste identified or listed in part
261 of this chapter or whose act first
causes a hazardous waste to become
subject to regulation.

Ground water means water below the
land surface in a zone of saturation.

Hazardous secondary material means a
secondary material (e.g., spent mate-
rial, by-product, or sludge) that, when
discarded, would be identified as haz-
ardous waste under part 261 of this
chapter.

Hazardous secondary material gen-
erated and reclaimed under the control of
the generator means:

(1) That such material is generated
and reclaimed at the generating facil-
ity (for purposes of this defintion, gen-
erating facility means all contiguous
property owned, leased, or otherwise
controlled by the hazardous secondary
material generator); or

(2) That such material is generated
and reclaimed at different facilities, if
the reclaiming facility is controlled by
the generator or if both the generating
facility and the reclaiming facility are
controlled by a person as defined in
§260.10, and if the generator provides
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one of the following certifications: ‘‘on
behalf of [insert generator facility
name], I certify that this facility will
send the indicated hazardous secondary
material to [insert reclaimer facility
name], which is controlled by [insert
generator facility name] and that [in-
sert the name of either facility] has ac-
knowledged full responsibility for the
safe management of the hazardous sec-
ondary material,”” or ‘‘on behalf of [in-
sert generator facility name] I certify
that this facility will send the indi-
cated hazardous secondary material to
[insert reclaimer facility name], that
both facilities are under common con-
trol, and that [insert name of either fa-
cility] has acknowledged full responsi-
bility for the safe management of the
hazardous secondary material.” For
purposes of this paragraph, ‘‘control”
means the power to direct the policies
of the facility, whether by the owner-
ship of stock, voting rights, or other-
wise, except that contractors who oper-
ate facilities on behalf of a different
person as defined in §260.10 shall not be
deemed to ‘‘control” such facilities, or

(3) That such material is generated
pursuant to a written contract between
a tolling contractor and a toll manu-
facturer and is reclaimed by the tolling
contractor, if the tolling contractor
certifies the following: ‘“On behalf of
[insert tolling contractor name], I cer-
tify that [insert tolling contractor
name], has a written contract with [in-
sert toll manufacturer name] to manu-
facture [insert name of product or in-
termediate] which is made from speci-
fied unused materials, and that [insert
tolling contractor name] will reclaim
the hazardous secondary materials gen-
erated during this manufacture. On be-
half of [insert +tolling contractor
name], I also certify that [insert toll-
ing contractor name] retains ownership
of, and responsibility for, the haz-
ardous secondary materials that are
generated during the course of the
manufacture, including any releases of
hazardous secondary materials that
occur during the manufacturing proc-
ess. For purposes of this paragraph,
tolling contractor means a person who
arranges for the production of a prod-
uct or intermediate made from speci-
fied unused materials through a writ-
ten contract with a toll manufacturer.
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Toll manufacturer means a person who
produces a product or intermediate
made from specified unused materials
pursuant to a written contract with a
tolling contractor.

Hazardous secondary material gener-
ator means any person whose act or
process produces hazardous secondary
materials at the generating facility.
For purposes of this paragraph, ‘‘gen-
erating facility’’ means all contiguous
property owned, leased, or otherwise
controlled by the hazardous secondary
material generator. For the purposes of
§261.2(a)(2)(ii) and §261.4(a)(23), a facil-
ity that collects hazardous secondary
materials from other persons is not the
hazardous secondary material gener-
ator.

Hazardous waste means a hazardous
waste as defined in §261.3 of this chap-
ter.

Hazardous waste constituent means a
constituent that caused the Adminis-
trator to list the hazardous waste in
part 261, subpart D, of this chapter, or
a constituent listed in table 1 of §261.24
of this chapter.

Hazardous waste management unit is a
contiguous area of land on or in which
hazardous waste is placed, or the larg-
est area in which there is significant
likelihood of mixing hazardous waste
constituents in the same area. Exam-
ples of hazardous waste management
units include a surface impoundment, a
waste pile, a land treatment area, a
landfill cell, an incinerator, a tank and
its associated piping and underlying
containment system and a container
storage area. A container alone does
not constitute a unit; the unit includes
containers and the land or pad upon
which they are placed.

In operation refers to a facility which
is treating, storing, or disposing of haz-
ardous waste.

Inactive portion means that portion of
a facility which is not operated after
the effective date of part 261 of this
chapter. (See also ‘‘active portion” and
‘‘closed portion’’.)

Incinerator means any enclosed de-
vice that:

(1) Uses controlled flame combustion
and neither meets the criteria for clas-
sification as a boiler, sludge dryer, or
carbon regeneration unit, nor is listed
as an industrial furnace; or
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(2) Meets the definition of infrared
incinerator or plasma arc incinerator.

Incompatible waste means a hazardous
waste which is unsuitable for:

(1) Placement in a particular device
or facility because it may cause corro-
sion or decay of containment materials
(e.g., container inner liners or tank
walls); or

(2) Commingling with another waste
or material under uncontrolled condi-
tions because the commingling might
produce heat or pressure, fire or explo-
sion, violent reaction, toxic dusts,
mists, fumes, or gases, or flammable
fumes or gases.

(See appendix V of parts 264 and 265 of
this chapter for examples.)

Individual generation site means the
contiguous site at or on which one or
more hazardous wastes are generated.
An individual generation site, such as a
large manufacturing plant, may have
one or more sources of hazardous waste
but is considered a single or individual
generation site if the site or property
is contiguous.

Industrial furnace means any of the
following enclosed devices that are in-
tegral components of manufacturing
processes and that use thermal treat-
ment to accomplish recovery of mate-
rials or energy:

(1) Cement kilns

(2) Lime kilns

(3) Aggregate kilns

(4) Phosphate kilns

(5) Coke ovens

(6) Blast furnaces

(7) Smelting, melting and refining
furnaces (including pyrometallurgical
devices such as cupolas, reverberator
furnaces, sintering machine, roasters,
and foundry furnaces)

(8) Titanium dioxide chloride process
oxidation reactors

(9) Methane reforming furnaces

(10) Pulping liquor recovery furnaces

(11) Combustion devices used in the
recovery of sulfur values from spent
sulfuric acid

(12) Halogen acid furnaces (HAF's) for
the production of acid from halo-
genated hazardous waste generated by
chemical production facilities where
the furnace is located on the site of a
chemical production facility, the acid
product has a halogen acid content of
at least 3%, the acid product is used in
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a manufacturing process, and, except
for hazardous waste burned as fuel,
hazardous waste fed to the furnace has
a minimum halogen content of 20% as-
generated.

(13) Such other devices as the Admin-
istrator may, after notice and com-
ment, add to this list on the basis of
one or more of the following factors:

(i) The design and use of the device
primarily to accomplish recovery of
material products;

(ii) The use of the device to burn or
reduce raw materials to make a mate-
rial product;

(iii) The use of the device to burn or
reduce secondary materials as effective
substitutes for raw materials, in proc-
esses using raw materials as principal
feedstocks;

(iv) The use of the device to burn or
reduce secondary materials as ingredi-
ents in an industrial process to make a
material product;

(v) The use of the device in common
industrial practice to produce a mate-
rial product; and

(vi) Other factors, as appropriate.

Infrared incinerator means any en-
closed device that uses electric pow-
ered resistance heaters as a source of
radiant heat followed by an afterburner
using controlled flame combustion and
which is not listed as an industrial fur-
nace.

Inground tank means a device meet-
ing the definition of ‘‘tank” in §260.10
whereby a portion of the tank wall is
situated to any degree within the
ground, thereby preventing visual in-
spection of that external surface area
of the tank that is in the ground.

Injection well means a well into which
fluids are injected. (See also ‘‘under-
ground injection’’.)

Inner liner means a continuous layer
of material placed inside a tank or con-
tainer which protects the construction
materials of the tank or container
from the contained waste or reagents
used to treat the waste.

Installation inspector means a person
who, by reason of his knowledge of the
physical sciences and the principles of
engineering, acquired by a professional
education and related practical experi-
ence, is qualified to supervise the in-
stallation of tank systems.
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Intermediate facility means any facil-
ity that stores hazardous secondary
materials for more than 10 days, other
than a hazardous secondary material
generator or reclaimer of such mate-
rial.

International shipment means the
transportation of hazardous waste into
or out of the jurisdiction of the United
States.

Lamp, also referred to as ‘‘universal
waste lamp”’, is defined as the bulb or
tube portion of an electric lighting de-
vice. A lamp is specifically designed to
produce radiant energy, most often in
the ultraviolet, visible, and infra-red
regions of the electromagnetic spec-
trum. Examples of common universal
waste electric lamps include, but are
not limited to, fluorescent, high inten-
sity discharge, neon, mercury vapor,
high pressure sodium, and metal halide
lamps.

Land-based unit means an area where
hazardous secondary materials are
placed in or on the land before recy-
cling. This definition does not include
land-based production units.

Landfill means a disposal facility or
part of a facility where hazardous
waste is placed in or on land and which
is not a pile, a land treatment facility,
a surface impoundment, an under-
ground injection well, a salt dome for-
mation, a salt bed formation, an under-
ground mine, a cave, or a corrective ac-
tion management unit.

Landfill cell means a discrete volume
of a hazardous waste landfill which
uses a liner to provide isolation of
wastes from adjacent cells or wastes.
Examples of landfill cells are trenches
and pits.

Land treatment facility means a facil-
ity or part of a facility at which haz-
ardous waste is applied onto or incor-
porated into the soil surface; such fa-
cilities are disposal facilities if the
waste will remain after closure.

Leachate means any liquid, including
any suspended components in the lig-
uid, that has percolated through or
drained from hazardous waste.

Leak-detection system means a system
capable of detecting the failure of ei-
ther the primary or secondary contain-
ment structure or the presence of a re-
lease of hazardous waste or accumu-
lated liquid in the secondary contain-
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ment structure. Such a system must
employ operational controls (e.g., daily
visual inspections for releases into the
secondary containment system of
aboveground tanks) or consist of an in-
terstitial monitoring device designed
to detect continuously and automati-
cally the failure of the primary or sec-
ondary containment structure or the
presence of a release of hazardous
waste into the secondary containment
structure.

Liner means a continuous layer of
natural or man-made materials, be-
neath or on the sides of a surface im-
poundment, landfill, or landfill cell,
which restricts the downward or lat-
eral escape of hazardous waste, haz-
ardous waste constituents, or leachate.

Management or hazardous waste man-
agement means the systematic control
of the collection, source separation,
storage, transportation, processing,
treatment, recovery, and disposal of
hazardous waste.

Manifest means: The shipping docu-
ment EPA Form 8700-22 (including, if
necessary, EPA Form 8700-22A), origi-
nated and signed by the generator or
offeror in accordance with the instruc-
tions in the appendix to 40 CFR part 262
and the applicable requirements of 40
CFR parts 262 through 265.

Manifest tracking number means: The
alphanumeric identification number
(i.e., a unique three letter suffix pre-
ceded by nine numerical digits), which
is pre-printed in Item 4 of the Manifest
by a registered source.

Mercury-containing equipment means a
device or part of a device (including
thermostats, but excluding batteries
and lamps) that contains elemental
mercury integral to its function.

Military munitions means all ammuni-
tion products and components pro-
duced or used by or for the U.S. De-
partment of Defense or the U.S. Armed
Services for national defense and secu-
rity, including military munitions
under the control of the Department of
Defense, the U.S. Coast Guard, the U.S.
Department of Energy (DOE), and Na-
tional Guard personnel. The term mili-
tary munitions includes: confined gas-
eous, liquid, and solid propellants, ex-
plosives, pyrotechnics, chemical and
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riot control agents, smokes, and incen-
diaries used by DOD components, in-
cluding bulk explosives and chemical
warfare agents, chemical munitions,
rockets, guided and ballistic missiles,
bombs, warheads, mortar rounds, artil-
lery ammunition, small arms ammuni-
tion, grenades, mines, torpedoes, depth
charges, cluster munitions and dis-
pensers, demolition charges, and de-
vices and components thereof. Military
munitions do not include wholly inert
items, improvised explosive devices,
and nuclear weapons, nuclear devices,
and nuclear components thereof. How-
ever, the term does include non-nuclear
components of nuclear devices, man-
aged under DOE’s nuclear weapons pro-
gram after all required sanitization op-
erations under the Atomic Energy Act
of 1954, as amended, have been com-
pleted.

Mining overburden returned to the mine
site means any material overlying an
economic mineral deposit which is re-
moved to gain access to that deposit
and is then used for reclamation of a
surface mine.

Miscellaneous unit means a hazardous
waste management unit where haz-
ardous waste is treated, stored, or dis-
posed of and that is not a container,
tank, surface impoundment, pile, land
treatment unit, landfill, incinerator,
boiler, industrial furnace, underground
injection well with appropriate tech-
nical standards under part 146 of this
chapter, containment building, correc-
tive action management unit, unit eli-
gible for a research, development, and
demonstration permit under 40 CFR
270.65, or staging pile.

Movement means that hazardous
waste transported to a facility in an in-
dividual vehicle.

New hazardous waste management fa-
cility or mew facility means a facility
which began operation, or for which
construction commenced after Novem-
ber 19, 1980. (See also ‘‘Existing haz-
ardous waste management facility’’.)

New tank system or new tank compo-
nent means a tank system or compo-
nent that will be used for the storage
or treatment of hazardous waste and
for which installation has commenced
after July 14, 1986; except, however, for
purposes of §264.193(g)(2) and
§265.193(2)(2), a new tank system is one
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for which construction commences
after July 14, 1986. (See also ‘‘existing
tank system.”’)

On ground tank means a device meet-
ing the definition of ‘‘tank” in §260.10
and that is situated in such a way that
the bottom of the tank is on the same
level as the adjacent surrounding sur-
face so that the external tank bottom
cannot be visually inspected.

On-site means the same or geographi-
cally contiguous property which may
be divided by public or private right-of-
way, provided the entrance and exit be-
tween the properties is at a cross-roads
intersection, and access is by crossing
as opposed to going along, the right-of-
way. Non-contiguous properties owned
by the same person but connected by a
right-of-way which he controls and to
which the public does not have access,
is also considered on-site property.

Open burning means the combustion
of any material without the following
characteristics:

(1) Control of combustion air to
maintain adequate temperature for ef-
ficient combustion,

(2) Containment of the combustion-
reaction in an enclosed device to pro-
vide sufficient residence time and mix-
ing for complete combustion, and

(3) Control of emission of the gaseous
combustion products.

(See also ‘‘incineration” and ‘‘ther-
mal treatment’’.)

Operator means the person respon-
sible for the overall operation of a fa-
cility.

Owner means the person who owns a
facility or part of a facility.

Partial closure means the closure of a
hazardous waste management unit in
accordance with the applicable closure
requirements of parts 264 and 265 of
this chapter at a facility that contains
other active hazardous waste manage-
ment units. For example, partial clo-
sure may include the closure of a tank
(including its associated piping and un-
derlying containment systems), land-
fill cell, surface impoundment, waste
pile, or other hazardous waste manage-
ment unit, while other units of the
same facility continue to operate.

Performance Track member facility
means a facility that has been accepted
by EPA for membership in the Na-
tional Environmental Performance
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Track Program and is still a member of
the Program. The National Environ-
mental Performance Track Program is
a voluntary, facility based, program for
top environmental performers. Facility
members must demonstrate a good
record of compliance, past success in
achieving environmental goals, and
commit to future specific quantified
environmental goals, environmental
management systems, local commu-
nity outreach, and annual reporting of
measurable results.

Person means an individual, trust,
firm, joint stock company, Federal
Agency, corporation (including a gov-
ernment corporation), partnership, as-
sociation, State, municipality, com-
mission, political subdivision of a
State, or any interstate body.

Personnel or facility personnel means
all persons who work at, or oversee the
operations of, a hazardous waste facil-
ity, and whose actions or failure to act
may result in noncompliance with the
requirements of part 264 or 265 of this
chapter.

Pesticide means any substance or
mixture of substances intended for pre-
venting, destroying, repelling, or miti-
gating any pest, or intended for use as
a plant regulator, defoliant, or des-
iccant, other than any article that:

(1) Is a new animal drug under
FFDCA section 201(w), or

(2) Is an animal drug that has been
determined by regulation of the Sec-
retary of Health and Human Services
not to be a new animal drug, or

(3) Is an animal feed under FFDCA
section 201(x) that bears or contains
any substances described by paragraph
(1) or (2) of this definition.

Pile means any non-containerized ac-
cumulation of solid, nonflowing haz-
ardous waste that is used for treatment
or storage and that is not a contain-
ment building.

Plasma arc incinerator means any en-
closed device using a high intensity
electrical discharge or arc as a source
of heat followed by an afterburner
using controlled flame combustion and
which is not listed as an industrial fur-
nace.

Point source means any discernible,
confined, and discrete conveyance, in-
cluding, but not limited to any pipe,
ditch, channel, tunnel, conduit, well,

15

§260.10

discrete fissure, container, rolling
stock, concentrated animal feeding op-
eration, or vessel or other floating
craft, from which pollutants are or
may be discharged. This term does not
include return flows from irrigated ag-
riculture.

Publicly owned treatment works or
POTW means any device or system
used in the treatment (including recy-
cling and reclamation) of municipal
sewage or industrial wastes of a liquid
nature which is owned by a ‘‘State’ or
“municipality’’ (as defined by section
502(4) of the CWA). This definition in-
cludes sewers, pipes, or other convey-
ances only if they convey wastewater
to a POTW providing treatment.

Qualified Ground-Water Scientist
means a scientist or engineer who has
received a baccalaureate or post-grad-
uate degree in the natural sciences or
engineering, and has sufficient training
and experience in ground-water hydrol-
ogy and related fields as may be dem-
onstrated by state registration, profes-
sional certifications, or completion of
accredited university courses that en-
able that individual to make sound
professional  judgements regarding
ground-water monitoring and contami-
nant fate and transport.

Regional Administrator means the Re-
gional Administrator for the EPA Re-
gion in which the facility is located, or
his designee.

Remediation waste means all solid and
hazardous wastes, and all media (in-
cluding ground water, surface water,
soils, and sediments) and debris, that
are managed for implementing clean-
up.

Remediation waste management site
means a facility where an owner or op-
erator is or will be treating, storing or
disposing of hazardous remediation
wastes. A remediation waste manage-
ment site is not a facility that is sub-
ject to corrective action under 40 CFR
264.101, but is subject to corrective ac-
tion requirements if the site is located
in such a facility.

Replacement wunit means a landfill,
surface impoundment, or waste pile
unit (1) from which all or substantially
all of the waste is removed, and (2) that
is subsequently reused to treat, store,
or dispose of hazardous waste. ‘“‘Re-
placement unit’” does not apply to a
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unit from which waste is removed dur-
ing closure, if the subsequent reuse
solely involves the disposal of waste
from that unit and other closing units
or corrective action areas at the facil-
ity, in accordance with an approved
closure plan or EPA or State approved
corrective action.

Representative sample means a sample
of a universe or whole (e.g., waste pile,
lagoon, ground water) which can be ex-
pected to exhibit the average prop-
erties of the universe or whole.

Run-off means any rainwater, leach-
ate, or other liquid that drains over
land from any part of a facility.

Run-on means any rainwater, leach-
ate, or other liquid that drains over
land onto any part of a facility.

Saturated zome or zone of saturation
means that part of the earth’s crust in
which all voids are filled with water.

Sludge means any solid, semi-solid, or
liquid waste generated from a munic-
ipal, commercial, or industrial waste-
water treatment plant, water supply
treatment plant, or air pollution con-
trol facility exclusive of the treated ef-
fluent from a wastewater treatment
plant.

Sludge dryer means any enclosed ther-
mal treatment device that is used to
dehydrate sludge and that has a max-
imum total thermal input, excluding
the heating value of the sludge itself,
of 2,600 Btu/lb of sludge treated on a
wet-weight basis.

Small Quantity Generator means a
generator who generates less than 1000
kg of hazardous waste in a calendar
month.

Solid waste means a solid waste as de-
fined in §261.2 of this chapter.

Sorbent means a material that is used
to soak up free liquids by either ad-
sorption or absorption, or both. Sorbd
means to either adsorb or absorb, or
both.

Staging pile means an accumulation
of solid, non-flowing remediation waste
(as defined in this section) that is not
a containment building and that is
used only during remedial operations
for temporary storage at a facility.
Staging piles must be designated by
the Director according to the require-
ments of 40 CFR 264.554.

State means any of the several
States, the District of Columbia, the
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Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

Storage means the holding of haz-
ardous waste for a temporary period, at
the end of which the hazardous waste is
treated, disposed of, or stored else-
where.

Sump means any pit or reservoir that
meets the definition of tank and those
troughs/trenches connected to it that
serve to collect hazardous waste for
transport to hazardous waste storage,
treatment, or disposal facilities; except
that as used in the landfill, surface im-
poundment, and waste pile rules,
“sump’” means any lined pit or res-
ervoir that serves to collect liquids
drained from a leachate collection and
removal system or leak detection sys-
tem for subsequent removal from the
system.

Surface impoundment or impoundment
means a facility or part of a facility
which is a natural topographic depres-
sion, man-made excavation, or diked
area formed primarily of earthen mate-
rials (although it may be lined with
man-made materials), which is de-
signed to hold an accumulation of lig-
uid wastes or wastes containing free
liquids, and which is not an injection
well. Examples of surface impound-
ments are holding, storage, settling,
and aeration pits, ponds, and lagoons.

Tank means a stationary device, de-
signed to contain an accumulation of
hazardous waste which is constructed
primarily of non-earthen materials
(e.g., wood, concrete, steel, plastic)
which provide structural support.

Tank system means a hazardous waste
storage or treatment tank and its asso-
ciated ancillary equipment and con-
tainment system.

TE® means toxicity equivalence, the
international method of relating the
toxicity of various dioxin/furan
congeners to the toxicity of 2,3,7,8-
tetrachlorodibenzo-p-dioxin.

Thermal treatment means the treat-
ment of hazardous waste in a device
which uses elevated temperatures as
the primary means to change the
chemical, physical, or biological char-
acter or composition of the hazardous
waste. Examples of thermal treatment
processes are incineration, molten salt,
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pyrolysis, calcination, wet air oxida-
tion, and microwave discharge. (See
also ‘‘incinerator’” and ‘‘open burn-
ing’’.)

Thermostat means a temperature con-
trol device that contains metallic mer-
cury in an ampule attached to a bi-
metal sensing element, and mercury-
containing ampules that have been re-
moved from these temperature control
devices in compliance with the require-

ments of 40 CFR 273.13(c)(2) or
273.33(c)(2).
Totally enclosed treatment facility

means a facility for the treatment of
hazardous waste which is directly con-
nected to an industrial production
process and which is constructed and
operated in a manner which prevents
the release of any hazardous waste or
any constituent thereof into the envi-
ronment during treatment. An example
is a pipe in which waste acid is neutral-
ized.

Transfer facility means any transpor-
tation-related facility, including load-
ing docks, parking areas, storage areas
and other similar areas where ship-
ments of hazardous waste or hazardous
secondary materials are held during
the normal course of transportation.

Transport vehicle means a motor vehi-
cle or rail car used for the transpor-
tation of cargo by any mode. Each
cargo-carrying body (trailer, railroad
freight car, etc.) is a separate transport
vehicle.

Transportation means the movement
of hazardous waste by air, rail, high-
way, or water.

Transporter means a person engaged
in the offsite transportation of haz-
ardous waste by air, rail, highway, or
water.

Treatability Study means a study in
which a hazardous waste is subjected
to a treatment process to determine:
(1) Whether the waste is amenable to
the treatment ©process, (2) what
pretreatment (if any) is required, (3)
the optimal process conditions needed
to achieve the desired treatment, (4)
the efficiency of a treatment process
for a specific waste or wastes, or (5) the
characteristics and volumes of residu-
als from a particular treatment proc-
ess. Also included in this definition for
the purpose of the §261.4 (e) and (f) ex-
emptions are liner compatibility, cor-
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rosion, and other material compat-
ibility studies and toxicological and
health effects studies. A ‘“‘treatability
study’’ is not a means to commercially
treat or dispose of hazardous waste.

Treatment means any method, tech-
nique, or process, including neutraliza-
tion, designed to change the physical,
chemical, or biological character or
composition of any hazardous waste so
as to neutralize such waste, or so as to
recover energy or material resources
from the waste, or so as to render such
waste non-hazardous, or less hazardous;
safer to transport, store, or dispose of;
or amenable for recovery, amenable for
storage, or reduced in volume.

Treatment zone means a soil area of
the unsaturated zone of a land treat-
ment unit within which hazardous con-
stituents are degraded, transformed, or
immobilized.

Underground injection means the sub-
surface emplacement of fluids through
a bored, drilled or driven well; or
through a dug well, where the depth of
the dug well is greater than the largest
surface dimension. (See also ‘‘injection
well”’.)

Underground tank means a device
meeting the definition of ‘“‘tank” in
§260.10 whose entire surface area is to-
tally below the surface of and covered
by the ground.

Unfit-for use tank system means a
tank system that has been determined
through an integrity assessment or
other inspection to be no longer capa-
ble of storing or treating hazardous
waste without posing a threat of re-
lease of hazardous waste to the envi-
ronment.

United States means the 50 States, the
District of Columbia, the Common-
wealth of Puerto Rico, the U.S. Virgin
Islands, Guam, American Samoa, and
the Commonwealth of the Northern
Mariana Islands.

Universal waste means any of the fol-
lowing hazardous wastes that are man-
aged under the universal waste require-
ments of part 273 of this chapter:

(1) Batteries as described in §273.2 of
this chapter;

(2) Pesticides as described in §273.3 of
this chapter;

(3) Mercury-containing equipment as
described in §273.4 of this chapter; and
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(4) Lamps as described in §273.5 of
this chapter.

Universal Waste Handler:

(1) Means:

(i) A generator (as defined in this sec-
tion) of universal waste; or

(ii) The owner or operator of a facil-
ity, including all contiguous property,
that receives universal waste from
other universal waste handlers, accu-
mulates universal waste, and sends
universal waste to another universal
waste handler, to a destination facil-
ity, or to a foreign destination.

(2) Does not mean:

(i) A person who treats (except under
the provisions of 40 CFR 273.13 (a) or
(c), or 273.33 (a) or (c)), disposes of, or
recycles universal waste; or

(ii) A person engaged in the off-site
transportation of universal waste by
air, rail, highway, or water, including a
universal waste transfer facility.

Universal Waste Transporter means a
person engaged in the off-site transpor-
tation of universal waste by air, rail,
highway, or water.

Unsaturated zone or zone of aeration
means the zone between the land sur-
face and the water table.

Uppermost aquifer means the geologic
formation nearest the natural ground
surface that is an aquifer, as well as
lower aquifers that are hydraulically
interconnected with this aquifer within
the facility’s property boundary.

Used 0il means any oil that has been
refined from crude oil, or any synthetic
oil, that has been used and as a result
of such use is contaminated by phys-
ical or chemical impurities.

Vessel includes every description of
watercraft, used or capable of being
used as a means of transportation on
the water.

Wastewater treatment unit means a de-
vice which:

(1) Is part of a wastewater treatment
facility that is subject to regulation
under either section 402 or 307(b) of the
Clean Water Act; and

(2) Receives and treats or stores an
influent wastewater that is a haz-
ardous waste as defined in §261.3 of this
chapter, or that generates and accumu-
lates a wastewater treatment sludge
that is a hazardous waste as defined in
§261.3 of this chapter, or treats or
stores a wastewater treatment sludge
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which is a hazardous waste as defined
in §261.3 of this Chapter; and

(3) Meets the definition of tank or
tank system in §260.10 of this chapter.

Water (bulk shipment) means the bulk
transportation of hazardous waste
which is loaded or carried on board a
vessel without containers or labels.

Well means any shaft or pit dug or
bored into the earth, generally of a cy-
lindrical form, and often walled with
bricks or tubing to prevent the earth
from caving in.

Well injection: (See ‘‘underground in-
jection”’.)

Zone of engineering control means an
area under the control of the owner/op-
erator that, upon detection of a haz-
ardous waste release, can be readily
cleaned up prior to the release of haz-
ardous waste or hazardous constituents
to ground water or surface water.

[45 FR 33073, May 19, 1980]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §260.10, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§260.11 References.

(a) When used in parts 260 through 268
and 278 of this chapter, the following
publications are incorporated by ref-
erence. These incorporations by ref-
erence were approved by the Director
of the Federal Register pursuant to 5
U.S.C. 552(a) and 1 CFR part 51. These
materials are incorporated as they
exist on the date of approval and a no-
tice of any change in these materials
will be published in the FEDERAL REG-
ISTER. Copies may be inspected at the

Library, U.S. Environmental Protec-
tion Agency, 1200 Pennsylvania Ave.,
NW. (3403T), Washington, DC 20460,

libraryhq@epa.gov;, or at the National
Archives and Records Administration
(NARA). For information on the avail-
ability of this material at NARA, call
202-741-6030, or go to: hittp:/
www.archives.gov/federal register/

code of federal regulations/

ibr _locations.html.

(b) The following materials are avail-
able for purchase from the American
Society for Testing and Materials, 100
Barr Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959.
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(1) ASTM D-93-79 or D-93-80, ‘“‘Stand-
ard Test Methods for Flash Point by
Pensky-Martens Closed Cup Tester,”
IBR approved for §261.21.

(2) ASTM D-1946-82, ‘‘Standard Meth-
od for Analysis of Reformed Gas by Gas
Chromatography,” IBR approved for
§§264.1033, 265.1033.

(3) ASTM D 2267-88, ‘‘Standard Test
Method for Aromatics in Light Naph-
thas and Aviation Gasolines by Gas
Chromatography,” IBR approved for
§264.1063.

(4) ASTM D 2382-83, ‘“‘Standard Test
Method for Heat of Combustion of Hy-
drocarbon Fuels by Bomb Calorimeter
(High-Precision Method),”” IBR ap-
proved for §§264.1033, 265.1033.

(6) ASTM D 2879-92, ‘‘Standard Test
Method for Vapor Pressure—Tempera-
ture Relationship and Initial Decompo-

sition Temperature of Liquids by
Isoteniscope,” IBR approved for
§265.1084.

(6) ASTM D-3278-78, ‘‘Standard Test
Methods for Flash Point for Liquids by
Setaflash Closed Tester,”” IBR approved
for §261.21(a).

(7) ASTM E 168-88, ‘‘Standard Prac-
tices for General Techniques of Infra-
red Quantitative Analysis,”” IBR ap-
proved for §264.1063.

(8) ASTM E 169-87, ‘‘Standard Prac-
tices for General Techniques of Ultra-
violet-Visible Quantitative Analysis,”
IBR approved for §264.1063.

(9) ASTM E 260-85, ‘‘Standard Prac-
tice for Packed Column Gas Chroma-
tography,”’ IBR approved for §264.1063.

(10) ASTM E 926-88, ‘“‘Standard Test
Methods for Preparing Refuse-Derived
Fuel (RDF) Samples for Analyses of
Metals,” Test Method C—Bomb, Acid
Digestion Method.

(c) The following materials are avail-
able for purchase from the National
Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161;
or for purchase from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, Washington, DC
20402, (202) 512-1800.

(1) ““APTI Course 415: Control of Gas-
eous Emissions,”” EPA Publication
EPA-450/2-81-005, December 1981, IBR
approved for §§264.1035 and 265.1035.

(2) Method 1664, n-Hexane Extract-
able Material (HEM; Oil and Grease)
and Silica Gel Treated n-Hexane Ex-
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tractable Material SGT-HEM; Non-
polar Material) by Extraction and Gra-
vimetry:

(i) Revision A, EPA-821-R-98-002,
February 1999, IBR approved for Part
261, Appendix IX.

(ii) Revision B, EPA-821-R-10-001,
February 2010, IBR approved for Part
261, Appendix IX.

(3) The following methods as pub-
lished in the test methods compendium
known as ‘“‘Test Methods for Evalu-
ating Solid Waste, Physical/Chemical
Methods,”” EPA Publication SW-846,
Third Edition. A suffix of ‘“A” in the
method number indicates revision one
(the method has been revised once). A
suffix of “B”’ in the method number in-
dicates revision two (the method has
been revised twice). A suffix of “C” in
the method number indicates revision
three (the method has been revised
three times). A suffix of “D” in the
method number indicates revision four
(the method has been revised four
times).

(i) Method 0010, dated September 1986
and in the Basic Manual, IBR approved
for part 261, appendix IX.

(ii) Method 0020, dated September
1986 and in the Basic Manual, IBR ap-
proved for part 261, appendix IX.

(iii) Method 0030, dated September
1986 and in the Basic Manual, IBR ap-
proved for part 261, appendix IX.

(iv) Method 1320, dated September
1986 and in the Basic Manual, IBR ap-
proved for part 261, appendix IX.

(v) Method 1311, dated September 1992
and in Update I, IBR approved for part
261, appendix IX, and §§261.24, 268.7,
268.40.

(vi) Method 1330A, dated September
1992 and in Update I, IBR approved for
part 261, appendix IX.

(vii) Method 1312 dated September
1994 and in Update III, IBR approved
for part 261, appendix IX and
§278.3(b)(1).

(viii) Method 0011, dated December
1996 and in Update III, IBR approved
for part 261, appendix IX, and part 266,
appendix IX.

(ix) Method 0023A, dated December
1996 and in Update III, IBR approved
for part 261, appendix IX, part 266, ap-
pendix IX, and §266.104.
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(x) Method 0031, dated December 1996
and in Update III, IBR approved for
part 261, appendix IX.

(xi) Method 0040, dated December 1996
and in Update III, IBR approved for
part 261, appendix IX.

(xii) Method 0050, dated December
1996 and in Update III, IBR approved
for part 261, appendix IX, part 266, ap-
pendix IX, and §266.107.

(xiii) Method 0051, dated December
1996 and in Update III, IBR approved
for part 261, appendix IX, part 266, ap-
pendix IX, and §266.107.

(xiv) Method 0060, dated December
1996 and in Update III, IBR approved
for part 261, appendix IX, §266.106, and
part 266, appendix IX.

(xv) Method 0061, dated December
1996 and in Update III, IBR approved
for part 261, appendix IX, §266.106, and
part 266, appendix IX.

(xvi) Method 9071B, dated April 1998
and in Update IIIA, IBR approved for
part 261, appendix IX.

(xvii) Method 1010A, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX.

(xviii) Method 1020B, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX.

(xix) Method 1110A, dated November
2004 and in Update IIIB, IBR approved
for §261.22 and part 261, appendix IX.

(xx) Method 1310B, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX.

(xxi) Method 9010C, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX and §§268.40,
268.44, 268.48.

(xxii) Method 9012B, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX and §§268.40,
268.44, 268.48.

(xxiii) Method 9040C, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX and §261.22.

(xxiv) Method 9045D, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX.

(xxv) Method 9060A, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX, and §§264.1034,
264.1063, 265.1034, 265.1063.

(xxvi) Method 9070A, dated November
2004 and in Update IIIB, IBR approved
for part 261, appendix IX.
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(xxvii) Method 9095B, dated Novem-
ber 2004 and in Update IIIB, IBR ap-
proved, part 261, appendix IX, and
§§264.190, 264.314, 265.190, 265.314,
265.1081, 267.190(a), 268.32.

(d) The following materials are avail-
able for purchase from the National
Fire Protection Association, 1
Batterymarch Park, P.0O. Box 9101,
Quincy, MA 02269-9101.

(1) “Flammable and Combustible Liq-
uids Code”’ (1977 or 1981), IBR approved
for §§264.198, 265.198, 267.202(b).

(2) [Reserved]

(e) The following materials are avail-
able for purchase from the American
Petroleum Institute, 1220 L. Street,
Northwest, Washington, DC 20005.

(1) API Publication 2517, Third Edi-
tion, February 1989, ‘‘Evaporative Loss
from External Floating-Roof Tanks,”
IBR approved for §265.1084.

(2) [Reserved]

(f) The following materials are avail-
able for purchase from the Environ-
mental Protection Agency, Research
Triangle Park, NC.

(1) ‘““‘Screening Procedures for Esti-
mating the Air Quality Impact of Sta-
tionary Sources, Revised’”, October
1992, EPA Publication No. EPA-450/R—
92-019, IBR approved for part 266, ap-
pendix IX.

(2) [Reserved]

(g) The following materials are avail-
able for purchase from the
Organisation for HEconomic Co-oper-
ation and Development, Environment
Direcorate, 2 rue Andre Pascal, 75775
Paris Cedex 16, France.

(1) OECD Green List of Wastes (re-
vised May 1994), Amber List of Wastes
and Red List of Wastes (both revised
May 1993) as set forth in Appendix 3,
Appendix 4 and Appendix b5, respec-
tively, to the OECD Council Decision
C(92)39/FINAL (Concerning the Control
of Transfrontier Movements of Wastes
Destined for Recovery Operations), IBR
approved for 262.89 of this chapter.

(2) [Reserved]

[70 FR 34560, June 14, 2005, as amended at 70
FR 53453, Sept. 8, 2005; 70 FR 59575, Oct. 12,
2005; 72 FR 39352, July 18, 2007; 77 FR 29834,
May 18, 2012]
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Subpart C—Rulemaking Petitions

§260.20 General.

(a) Any person may petition the Ad-
ministrator to modify or revoke any
provision in parts 260 through 266, 268
and 273 of this chapter. This section
sets forth general requirements which
apply to all such petitions. Section
260.21 sets forth additional require-
ments for petitions to add a testing or
analytical method to part 261, 264 or 265
of this chapter. Section 260.22 sets
forth additional requirements for peti-
tions to exclude a waste or waste-de-
rived material at a particular facility
from §261.3 of this chapter or the lists
of hazardous wastes in subpart D of
part 261 of this chapter. Section 260.23
sets forth additional requirements for
petitions to amend part 273 of this
chapter to include additional haz-
ardous wastes or categories of haz-
ardous waste as universal waste.

(b) Each petition must be submitted
to the Administrator by certified mail
and must include:

(1) The petitioner’s name and ad-
dress;

(2) A statement of the petitioner’s in-
terest in the proposed action;

(3) A description of the proposed ac-
tion, including (where appropriate)
suggested regulatory language; and

(4) A statement of the need and jus-
tification for the proposed action, in-
cluding any supporting tests, studies,
or other information.

(c) The Administrator will make a
tentative decision to grant or deny a
petition and will publish notice of such
tentative decision, either in the form
of an advanced notice of proposed rule-
making, a proposed rule, or a tentative
determination to deny the petition, in
the FEDERAL REGISTER for written pub-
lic comment.

(d) Upon the written request of any
interested person, the Administrator
may, at his discretion, hold an infor-
mal public hearing to consider oral
comments on the tentative decision. A
person requesting a hearing must state
the issues to be raised and explain why
written comments would not suffice to
communicate the person’s views. The
Administrator may in any case decide
on his own motion to hold an informal
public hearing.
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(e) After evaluating all public com-
ments the Administrator will make a
final decision by publishing in the FED-
ERAL REGISTER a regulatory amend-
ment or a denial of the petition.

[46 FR 33073, May 19, 1980, as amended at 51
FR 40636, Nov. 7, 1986; 57 FR 38564, Aug. 25,
1992; 60 FR 25540, May 11, 1995]

§260.21 Petitions for equivalent test-
ing or analytical methods.

(a) Any person seeking to add a test-
ing or analytical method to part 261,
264, or 265 of this chapter may petition
for a regulatory amendment under this
section and §260.20. To be successful,
the person must demonstrate to the
satisfaction of the Administrator that
the proposed method is equal to or su-
perior to the corresponding method
prescribed in part 261, 264, or 265 of this
chapter, in terms of its sensitivity, ac-
curacy, and precision (i.e., reproduc-
ibility).

(b) Each petition must include, in ad-
dition to the information required by
§260.20(b):

(1) A full description of the proposed
method, including all procedural steps
and equipment used in the method;

(2) A description of the types of
wastes or waste matrices for which the
proposed method may be used;

(3) Comparative results obtained
from using the proposed method with
those obtained from using the relevant
or corresponding methods prescribed in
part 261, 264, or 265 of this chapter;

(4) An assessment of any factors
which may interfere with, or limit the
use of, the proposed method; and

(5) A description of the quality con-
trol procedures necessary to ensure the
sensitivity, accuracy and precision of
the proposed method.

(c) After receiving a petition for an
equivalent method, the Administrator
may request any additional informa-
tion on the proposed method which he
may reasonably require to evaluate the
method.

(d) If the Administrator amends the
regulations to permit use of a new test-
ing method, the method will be incor-
porated by reference in §260.11 and
added to ‘“Test Methods for Evaluating
Solid Waste, Physical/Chemical Meth-
ods,” EPA Publication SW-846, U.S.
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Environmental Protection Agency, Of-
fice of Resource Conservation and Re-
covery, Washington, DC 20460.

[45 FR 33073, May 19, 1980, as amended at 49
FR 47391, Dec. 4, 1984; 70 FR 34561, June 14,
2005; 74 FR 30230, June 25, 2009]

§260.22 Petitions to amend part 261 to
exclude a waste produced at a par-
ticular facility.

(a) Any person seeking to exclude a
waste at a particular generating facil-
ity from the lists in subpart D of part
261 may petition for a regulatory
amendment under this section and
§260.20. To be successful:

(1) The petitioner must demonstrate
to the satisfaction of the Adminis-
trator that the waste produced by a
particular generating facility does not
meet any of the criteria under which
the waste was listed as a hazardous or
an acutely hazardous waste; and

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that factors (including additional
constituents) other than those for
which the waste was listed could cause
the waste to be a hazardous waste, that
such factors do not warrant retaining
the waste as a hazardous waste. A
waste which is so excluded, however,
still may be a hazardous waste by oper-
ation of subpart C of part 261.

(b) The procedures in this Section
and §260.20 may also be used to petition
the Administrator for a regulatory
amendment to exclude from
§261.3(a)(2)(ii) or (c), a waste which is
described in these Sections and is ei-
ther a waste listed in subpart D, or is
derived from a waste listed in subpart
D. This exclusion may only be issued
for a particular generating, storage,
treatment, or disposal facility. The pe-
titioner must make the same dem-
onstration as required by paragraph (a)
of this section. Where the waste is a
mixture of solid waste and one or more
listed hazardous wastes or is derived
from one or more hazardous wastes, his
demonstration must be made with re-
spect to the waste mixture as a whole;
analyses must be conducted for not
only those constituents for which the
listed waste contained in the mixture
was listed as hazardous, but also for
factors (including additional constitu-
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ents) that could cause the waste mix-
ture to be a hazardous waste. A waste
which is so excluded may still be a haz-
ardous waste by operation of subpart C
of part 261.

(c) If the waste is listed with codes
“17, ¢“C”, “R”, or “E”, in subpart D,

(1) The petitioner must show that the
waste does not exhibit the relevant
characteristic for which the waste was
listed as defined in §261.21, §261.22,
§261.23, or §261.24 using any applicable
methods prescribed therein. The peti-
tioner also must show that the waste
does not exhibit any of the other char-
acteristics defined in §261.21, §261.22,
§261.23, or §261.24 using any applicable
methods prescribed therein;

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that factors (including additional
constituents) other than those for
which the waste was listed could cause
the waste to be hazardous waste, that
such factors do not warrant retaining
the waste as a hazardous waste. A
waste which is so excluded, however,
still may be a hazardous waste by oper-
ation of subpart C of part 261.

(d) If the waste is listed with code
“T” in subpart D,

(1) The petitioner must demonstrate
that the waste:

(i) Does not contain the constituent
or constituents (as defined in appendix
VII of part 261 of this chapter) that
caused the Administrator to list the
waste; or

(ii) Although containing one or more
of the hazardous constituents (as de-
fined in appendix VII of part 261) that
caused the Administrator to list the
waste, does not meet the criterion of
§261.11(a)(3) when considering the fac-
tors used by the Administrator in
§261.11(a)(3) (i) through (xi) under
which the waste was listed as haz-
ardous; and

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that factors (including additional
constituents) other than those for
which the waste was listed could cause
the waste to be a hazardous waste, that
such factors do not warrant retaining
the waste as a hazardous waste; and
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(3) The petitioner must demonstrate
that the waste does not exhibit any of
the characteristics defined in §261.21,
§261.22, §261.23, and §261.24 using any
applicable methods prescribed therein;

(4) A waste which is so excluded,
however, still may be a hazardous
waste by operation of subpart C of part
261.

(e) If the waste is listed with the code
“H” in subpart D,

(1) The petitioner must demonstrate
that the waste does not meet the cri-
terion of §261.11(a)(2); and

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that additional factors (including
additional constituents) other than
those for which the waste was listed
could cause the waste to be a haz-
ardous waste, that such factors do not
warrant retaining the waste as a haz-
ardous waste; and

(3) The petitioner must demonstrate
that the waste does not exhibit any of
the characteristics defined in §261.21,
§261.22, §261.23, and §261.24 using any
applicable methods prescribed therein;

(4) A waste which is so excluded,
however, still may be a hazardous
waste by operation of subpart C of part
261.

(f) [Reserved for listing radioactive
wastes.]

(g) [Reserved for listing infectious
wastes.]

(h) Demonstration samples must con-
sist of enough representative samples,
but in no case less than four samples,
taken over a period of time sufficient
to represent the variability or the uni-
formity of the waste.

(i) Each petition must include, in ad-
dition to the information required by
§260.20(b):

(1) The name and address of the lab-
oratory facility performing the sam-
pling or tests of the waste;

(2) The names and qualifications of
the persons sampling and testing the
waste;

(3) The dates of sampling and testing;

(4) The location of the generating fa-
cility;

(5) A description of the manufac-
turing processes or other operations
and feed materials producing the waste
and an assessment of whether such
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processes, operations, or feed materials
can or might produce a waste that is
not covered by the demonstration;

(6) A description of the waste and an
estimate of the average and maximum
monthly and annual quantities of
waste covered by the demonstration;

(7) Pertinent data on and discussion
of the factors delineated in the respec-
tive criterion for listing a hazardous
waste, where the demonstration is
based on the factors in §261.11(a)(3);

(8) A description of the methodolo-
gies and equipment used to obtain the
representative samples;

(9) A description of the sample han-
dling and preparation techniques, in-
cluding techniques used for extraction,
containerization and preservation of
the samples;

(10) A description of the tests per-
formed (including results);

(11) The names and model numbers of
the instruments used in performing the
tests; and

(12) The following statement signed
by the generator of the waste or his au-
thorized representative:

I certify under penalty of law that I have
personally examined and am familiar with
the information submitted in this dem-
onstration and all attached documents, and
that, based on my inquiry of those individ-
uals immediately responsible for obtaining
the information, I believe that the submitted
information is true, accurate, and complete.
I am aware that there are significant pen-
alties for submitting false information, in-
cluding the possibility of fine and imprison-
ment.

(j) After receiving a petition for an
exclusion, the Administrator may re-
quest any additional information
which he may reasonably require to
evaluate the petition.

(k) An exclusion will only apply to
the waste generated at the individual
facility covered by the demonstration
and will not apply to waste from any
other facility.

(1) The Administrator may exclude
only part of the waste for which the
demonstration is submitted where he
has reason to believe that variability
of the waste justifies a partial exclu-
sion.

[456 FR 33073, May 19, 1980, as amended at 50
FR 28742, July 15, 1985; 54 FR 27116, June 27,
1989; 58 FR 46049, Aug. 31, 1994; 70 FR 34561,
June 14, 2005; 71 FR 40258, July 14, 2006]
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§260.23 Petitions to amend 40 CFR
part 273 to include additional haz-
ardous wastes.

(a) Any person seeking to add a haz-
ardous waste or a category of haz-
ardous waste to the universal waste
regulations of part 273 of this chapter
may petition for a regulatory amend-
ment under this section, 40 CFR 260.20,
and subpart G of 40 CFR part 273.

(b) To be successful, the petitioner
must demonstrate to the satisfaction
of the Administrator that regulation
under the universal waste regulations
of 40 CFR part 273: Is appropriate for
the waste or category of waste; will im-
prove management practices for the
waste or category of waste; and will
improve implementation of the haz-
ardous waste program. The petition
must include the information required
by 40 CFR 260.20(b). The petition should
also address as many of the factors
listed in 40 CFR 273.81 as are appro-
priate for the waste or category of
waste addressed in the petition.

(¢c) The Administrator will grant or
deny a petition using the factors listed
in 40 CFR 273.81. The decision will be
based on the weight of evidence show-
ing that regulation under 40 CFR part
273 is appropriate for the waste or cat-
egory of waste, will improve manage-
ment practices for the waste or cat-
egory of waste, and will improve imple-
mentation of the hazardous waste pro-

gram.
(d) The Administrator may request
additional information needed to

evaluate the merits of the petition.
[60 FR 25540, May 11, 1995]

§260.30 Non-waste determinations and
variances from classification as a
solid waste.

In accordance with the standards and
criteria in §260.31 and §260.34 and the
procedures in §260.33, the Adminis-
trator may determine on a case-by-case
basis that the following recycled mate-
rials are not solid wastes:

(a) Materials that are accumulated
speculatively without sufficient
amounts being recycled (as defined in
§261.1(c)(8) of this chapter);

(b) Materials that are reclaimed and
then reused within the original produc-
tion process in which they were gen-
erated;
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(c) Materials that have been re-
claimed but must be reclaimed further
before the materials are completely re-
covered.

(d) Hazardous secondary materials
that are reclaimed in a continuous in-
dustrial process; and

(e) Hazardous secondary materials
that are indistinguishable in all rel-
evant aspects from a product or inter-
mediate.

[60 FR 661, Jan. 4, 1985; 50 FR 14219, Apr. 11,
1985, as amended at 59 FR 48041, Sept. 19,
1994; 73 FR 64758, Oct. 30, 2008]

§260.31 Standards and criteria for
variances from classification as a
solid waste.

(a) The Administrator may grant re-
quests for a variance from classifying
as a solid waste those materials that
are accumulated speculatively without
sufficient amounts being recycled if
the applicant demonstrates that suffi-
cient amounts of the material will be
recycled or transferred for recycling in
the following year. If a variance is
granted, it is valid only for the fol-
lowing year, but can be renewed, on an
annual basis, by filing a new applica-
tion. The Administrator’s decision will
be based on the following criteria:

(1) The manner in which the material
is expected to be recycled, when the
material is expected to be recycled,
and whether this expected disposition
is likely to occur (for example, because
of past practice, market factors, the
nature of the material, or contractual
arrangements for recycling);

(2) The reason that the applicant has
accumulated the material for one or
more years without recycling 75 per-
cent of the volume accumulated at the
beginning of the year;

(3) The quantity of material already
accumulated and the quantity expected
to be generated and accumulated be-
fore the material is recycled;

(4) The extent to which the material
is handled to minimize loss;

(5) Other relevant factors.

(b) The Administrator may grant re-
quests for a variance from classifying
as a solid waste those materials that
are reclaimed and then reused as feed-
stock within the original production
process in which the materials were
generated if the reclamation operation



Environmental Protection Agency

is an essential part of the production
process. This determination will be
based on the following criteria:

(1) How economically viable the pro-
duction process would be if it were to
use virgin materials, rather than re-
claimed materials;

(2) The extent to which the material
is handled before reclamation to mini-
mize loss;

(3) The time periods between gener-
ating the material and its reclamation,
and between reclamation and return to
the original primary production proc-
ess;

(4) The location of the reclamation
operation in relation to the production
process;

(5) Whether the reclaimed material is
used for the purpose for which it was
originally produced when it is returned
to the original process, and whether it
is returned to the process in substan-
tially its original form;

(6) Whether the person who generates
the material also reclaims it;

(7) Other relevant factors.

(c) The Regional Administrator may
grant requests for a variance from
classifying as a solid waste those mate-
rials that have been reclaimed but
must be reclaimed further before re-
covery is completed if, after initial rec-
lamation, the resulting material is
commodity-like (even though it is not
yet a commercial product, and has to
be reclaimed further). This determina-
tion will be based on the following fac-
tors:

(1) The degree of processing the ma-
terial has undergone and the degree of
further processing that is required;

(2) The value of the material after it
has been reclaimed;

(3) The degree to which the reclaimed
material is like an analogous raw ma-
terial;

(4) The extent to which an end mar-
ket for the reclaimed material is guar-
anteed;

(5) The extent to which the reclaimed
material is handled to minimize loss;

(6) Other relevant factors.

[60 FR 662, Jan. 4, 1985, as amended at 59 FR
48041, Sept. 19, 1994; 71 FR 16902, Apr. 4, 2006]
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§260.32 Variances to be classified as a
boiler.

In accordance with the standards and
criteria in §260.10 (definition of ‘‘boil-
er”’), and the procedures in §260.33, the
Administrator may determine on a
case-by-case basis that certain en-
closed devices using controlled flame
combustion are boilers, even though
they do not otherwise meet the defini-
tion of boiler contained in §260.10, after
considering the following criteria:

(a) The extent to which the unit has
provisions for recovering and exporting
thermal energy in the form of steam,
heated fluids, or heated gases; and

(b) The extent to which the combus-
tion chamber and energy recovery
equipment are of integral design; and

(c) The efficiency of energy recovery,
calculated in terms of the recovered
energy compared with the thermal
value of the fuel; and

(d) The extent to which exported en-
ergy is utilized; and

(e) The extent to which the device is
in common and customary use as a
“boiler” functioning primarily to
produce steam, heated fluids, or heated
gases; and

(f) Other factors, as appropriate.

[60 FR 662, Jan. 4, 1985, as amended at 59 FR
48041, Sept. 19, 1994]

§260.33 Procedures for variances from
classification as a solid waste, for
variances to be classified as a boil-
er, or for non-waste determinations.

The Administrator will use the fol-
lowing procedures in evaluating appli-
cations for variances from classifica-
tion as a solid waste, applications to
classify particular enclosed controlled
flame combustion devices as boilers, or
applications for non-waste determina-
tions.

(a) The applicant must apply to the
Administrator for the variance or non-
waste determination. The application
must address the relevant criteria con-
tained in §260.31, §260.32, or §260.34, as
applicable.

(b) The Administrator will evaluate
the application and issue a draft notice
tentatively granting or denying the ap-
plication. Notification of this tentative
decision will be provided by newspaper
advertisement or radio broadcast in
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the locality where the recycler is lo-
cated. The Administrator will accept
comment on the tentative decision for
30 days, and may also hold a public
hearing upon request or at his discre-
tion. The Administrator will issue a
final decision after receipt of com-
ments and after the hearing (if any).

(c) For non-waste determinations, in
the event of a change in circumstances
that affect how a hazardous secondary
material meets the relevant criteria
contained in §260.34 upon which a non-
waste determination has been based,
the applicant must re-apply to the Ad-
ministrator for a formal determination
that the hazardous secondary material
continues to meet the relevant criteria
and therefore is not a solid waste.

[69 FR 48041, Sept. 19, 1994, as amended at 73
FR 64758, Oct. 30, 2008]

§260.34 Standards and criteria for
non-waste determinations.

(a) An applicant may apply to the
Administrator for a formal determina-
tion that a hazardous secondary mate-
rial is not discarded and therefore not
a solid waste. The determinations will
be based on the criteria contained in
paragraphs (b) or (¢) of this section, as
applicable. If an application is denied,
the hazardous secondary material
might still be eligible for a solid waste
variance or exclusion (for example, one
of the solid waste variances under
§260.31). Determinations may also be
granted by the State if the State is ei-
ther authorized for this provision or if
the following conditions are met:

(1) The State determines the haz-
ardous secondary material meets the
criteria in paragraphs (b) or (c¢) of this
section, as applicable;

(2) The State requests that EPA re-
view its determination; and

(3) EPA approves the State deter-
mination.

(b) The Administrator may grant a
non-waste determination for hazardous
secondary material which is reclaimed
in a continuous industrial process if
the applicant demonstrates that the
hazardous secondary material is a part
of the production process and is not
discarded. The determination will be
based on whether the hazardous sec-
ondary material is legitimately recy-
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cled as specified in §260.43 and on the
following criteria:

(1) The extent that the management
of the hazardous secondary material is
part of the continuous primary produc-
tion process and is not waste treat-
ment;

(2) Whether the capacity of the pro-
duction process would use the haz-
ardous secondary material in a reason-
able time frame and ensure that the
hazardous secondary material will not
be abandoned (for example, based on
past practices, market factors, the na-
ture of the hazardous secondary mate-
rial, or any contractual arrangements);

(3) Whether the hazardous constitu-
ents in the hazardous secondary mate-
rial are reclaimed rather than released
to the air, water or land at signifi-
cantly higher levels from either a sta-
tistical or from a health and environ-
mental risk perspective than would
otherwise be released by the produc-
tion process; and

(4) Other relevant factors that dem-
onstrate the hazardous secondary ma-
terial is not discarded.

(c) The Administrator may grant a
non-waste determination for hazardous
secondary material which is indistin-
guishable in all relevant aspects from a
product or intermediate if the appli-
cant demonstrates that the hazardous
secondary material is comparable to a
product or intermediate and is not dis-
carded. The determination will be
based on whether the hazardous sec-
ondary material is legitimately recy-
cled as specified in §260.43 and on the
following criteria:

(1) Whether market participants
treat the hazardous secondary material
as a product or intermediate rather
than a waste (for example, based on the
current positive value of the hazardous
secondary material, stability of de-
mand, or any contractual arrange-
ments);

(2) Whether the chemical and phys-
ical identity of the hazardous sec-
ondary material is comparable to com-
mercial products or intermediates;

(3) Whether the capacity of the mar-
ket would use the hazardous secondary
material in a reasonable time frame
and ensure that the hazardous sec-
ondary material will not be abandoned
(for example, based on past practices,
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market factors, the nature of the haz-
ardous secondary material, or any con-
tractual arrangements);

(4) Whether the hazardous constitu-
ents in the hazardous secondary mate-
rial are reclaimed rather than released
to the air, water or land at signifi-
cantly higher levels from either a sta-
tistical or from a health and environ-
mental risk perspective than would
otherwise be released by the produc-
tion process; and

(5) Other relevant factors that dem-
onstrate the hazardous secondary ma-
terial is not discarded.

[73 FR 64758, Oct. 30, 2008]

§260.40 Additional regulation of cer-
tain hazardous waste recycling ac-
tivities on a case-by-case basis.

(a) The Regional Administrator may
decide on a case-by-case basis that per-
sons accumulating or storing the
recyclable materials described in
§261.6(a)(2)(iii) of this chapter should
be regulated under §261.6 (b) and (c) of
this chapter. The basis for this decision
is that the materials are being accumu-
lated or stored in a manner that does
not protect human health and the envi-
ronment because the materials or their
toxic constituents have not been ade-
quately contained, or because the ma-
terials being accumulated or stored to-
gether are incompatible. In making
this decision, the Regional Adminis-
trator will consider the following fac-
tors:

(1) The types of materials accumu-
lated or stored and the amounts accu-
mulated or stored;

(2) The method of accumulation or
storage;

(3) The length of time the materials
have been accumulated or stored before
being reclaimed;

(4) Whether any contaminants are
being released into the environment, or
are likely to be so released; and

(5) Other relevant factors.

(b) [Reserved]

The procedures for this decision are set
forth in §260.41 of this chapter.

[50 FR 662, Jan. 4, 1985, as amended at 71 FR
40258, July 14, 2006]
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§260.41 Procedures for case-by-case
regulation of hazardous waste recy-
cling activities.

The Regional Administrator will use
the following procedures when deter-
mining whether to regulate hazardous
waste recycling activities described in
§261.6(a)(2)(iii) under the provisions of
§261.6 (b) and (c), rather than under the
provisions of subpart F of part 266 of
this chapter.

(a) If a generator is accumulating the
waste, the Regional Administrator will
issue a notice setting forth the factual
basis for the decision and stating that
the person must comply with the appli-
cable requirements of subparts A, C, D,
and E of part 262 of this chapter. The
notice will become final within 30 days,
unless the person served requests a
public hearing to challenge the deci-
sion. Upon receiving such a request,
the Regional Administrator will hold a
public hearing. The Regional Adminis-
trator will provide notice of the hear-
ing to the public and allow public par-
ticipation at the hearing. The Regional
Administrator will issue a final order
after the hearing stating whether or
not compliance with part 262 is re-
quired. The order becomes effective 30
days after service of the decision unless
the Regional Administrator specifies a
later date or unless review by the Ad-
ministrator is requested. The order
may be appealed to the Administrator
by any person who participated in the
public hearing. The Administrator may
choose to grant or to deny the appeal.
Final Agency action occurs when a
final order is issued and Agency review
procedures are exhausted.

(b) If the person is accumulating the
recyclable material as a storage facil-
ity, the notice will state that the per-
son must obtain a permit in accordance
with all applicable provisions of parts
270 and 124 of this chapter. The owner
or operator of the facility must apply
for a permit within no less than 60 days
and no more than six months of notice,
as specified in the notice. If the owner
or operator of the facility wishes to
challenge the Regional Administrator’s
decision, he may do so in his permit ap-
plication, in a public hearing held on
the draft permit, or in comments filed
on the draft permit or on the notice of
intent to deny the permit. The fact
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sheet accompanying the permit will
specify the reasons for the Agency’s de-
termination. The question of whether
the Regional Administrator’s decision
was proper will remain open for consid-
eration during the public comment pe-
riod discussed under §124.11 of this
chapter and in any subsequent hearing.

[60 FR 663, Jan. 4, 1985, as amended at 71 FR
40258, July 14, 2006]

§260.42 Notification requirement for
hazardous secondary materials.

(a) Hazardous secondary material
generators, tolling contractors, toll
manufacturers, reclaimers, and inter-
mediate facilities managing hazardous
secondary materials which are ex-
cluded from regulation under
§261.2(a)(2)(ii), §261.4(a)(23), (24), or (25)
must send a notification prior to oper-
ating under the exclusion(s) and by
March 1 of each even numbered year
thereafter to the Regional Adminis-
trator using EPA Form 8700-12 that in-
cludes the following information:

(1) The name, address, and EPA ID
number (if applicable) of the facility;

(2) The name and telephone number
of a contact person;

(3) The NAICS code of the facility;

(4) The exclusion under which the
hazardous secondary materials will be
managed (e.g., §261.2(a)(2)(i1),
§261.4(a)(23), (24), and/or (25));

(5) For reclaimers and intermediate
facilities managing hazardous sec-
ondary materials in accordance with
§261.4(a)(24) or (25), whether the re-
claimer or intermediate facility has fi-
nancial assurance (not applicable for
persons managing hazardous secondary
materials generated and reclaimed
under the control of the generator);

(6) When the facility expects to begin
managing the hazardous secondary ma-
terials in accordance with the exclu-
sion;

(7T) A list of hazardous secondary ma-
terials that will be managed according
to the exclusion (reported as the EPA
hazardous waste numbers that would
apply if the hazardous secondary mate-
rials were managed as hazardous
wastes);

(8) For each hazardous secondary ma-
terial, whether the hazardous sec-
ondary material, or any portion there-
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of, will be managed in a land-based
unit;

(9) The quantity of each hazardous
secondary material to be managed an-
nually; and

(10) The certification (included in
EPA Form 8700-12) signed and dated by
an authorized representative of the fa-
cility.

(b) If a hazardous secondary material
generator, tolling contractor, toll man-
ufacturer, reclaimer or intermediate
facility has submitted a notification,
but then subsequently stops managing
hazardous secondary materials in ac-
cordance with the exclusion(s), the fa-
cility must notify the Regional Admin-
istrator within thirty (30) days using
EPA Form 8700-12. For purposes of this
section, a facility has stopped man-
aging hazardous secondary materials if
the facility no longer generates, man-
ages and/or reclaims hazardous sec-
ondary materials under the exclu-
sion(s) and does not expect to manage
any amount of hazardous secondary
materials for at least one year.

[73 FR 64759, Oct. 30, 2008]

§260.43 Legitimate recycling of haz-
ardous secondary materials regu-
lated under §260.34, §261.2(a)(2)(ii),
and § 261.4(a)(23), (24), or (25).

(a) Persons regulated under §260.34 or
claiming to be excluded from haz-
ardous waste regulation under
§261.2(a)(2)(ii), §261.4(a)(23), (24), or (25)
because they are engaged in reclama-
tion must be able to demonstrate that
the recycling is legitimate. Hazardous
secondary material that is not legiti-
mately recycled is discarded material
and is a solid waste. In determining if
their recycling is legitimate, persons
must address the requirements of
§260.43(b) and must consider the re-
quirements of §260.43(c) below.

(b) Legitimate recycling must in-
volve a hazardous secondary material
that provides a useful contribution to
the recycling process or to a product or
intermediate of the recycling process,
and the recycling process must produce
a valuable product or intermediate.

(1) The hazardous secondary material
provides a useful contribution if it

(i) Contributes valuable ingredients
to a product or intermediate; or
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(ii) Replaces a catalyst or carrier in
the recycling process; or

(iii) Is the source of a valuable con-
stituent recovered in the recycling
process; or

(iv) Is recovered or regenerated by
the recycling process; or

(v) Is used as an effective substitute
for a commercial product.

(2) The product or intermediate is
valuable if it is

(i) Sold to a third party; or

(ii) Used by the recycler or the gener-
ator as an effective substitute for a
commercial product or as an ingredient
or intermediate in an industrial proc-
ess.

(c) The following factors must be
considered in making a determination
as to the overall legitimacy of a spe-
cific recycling activity.

(1) The generator and the recycler
should manage the hazardous sec-
ondary material as a valuable com-
modity. Where there is an analogous
raw material, the hazardous secondary
material should be managed, at a min-
imum, in a manner consistent with the
management of the raw material.
Where there is no analogous raw mate-
rial, the hazardous secondary material
should be contained. Hazardous sec-
ondary materials that are released to
the environment and are not recovered
immediately are discarded.

(2) The product of the recycling proc-
ess does not

(i) Contain significant concentra-
tions of any hazardous constituents
found in appendix VIII of part 261 that
are not found in analogous products; or

(ii) Contain concentrations of any
hazardous constituents found in appen-
dix VIII of part 261 at levels that are
significantly elevated from those found
in analogous products; or

(iii) Exhibit a hazardous char-
acteristic (as defined in part 261 sub-
part C) that analogous products do not
exhibit.

(3) In making a determination that a
hazardous secondary material is legiti-
mately recycled, persons must evaluate
all factors and consider legitimacy as a
whole. If, after careful evaluation of
these other considerations, one or both
of the factors are not met, then this
fact may be an indication that the ma-
terial is not legitimately recycled.
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However, the factors in this para-
graph do not have to be met for the re-
cycling to be considered legitimate. In
evaluating the extent to which these
factors are met and in determining
whether a process that does not meet
one or both of these factors is still le-
gitimate, persons can consider the pro-
tectiveness of the storage methods, ex-
posure from toxics in the product, the
bioavailability of the toxics in the
product, and other relevant consider-
ations.

[73 FR 64759, Oct. 30, 2008]

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

Subpart A—General

Purpose and scope.

Definition of solid waste.

Definition of hazardous waste.

Exclusions.

Special requirements for hazardous
waste generated by conditionally exempt
small quantity generators.

261.6 Requirements for recyclable mate-
rials.

261.7 Residues of hazardous waste in empty
containers.

261.8 PCB wastes regulated under Toxic
Substance Control Act.

261.9 Requirements for Universal Waste.

Subpart B—Criteria for Identifying the
Characteristics of Hazardous Waste
and for Listing Hazardous Waste

261.10 Criteria for identifying the character-
istics of hazardous waste.
261.11 Criteria for listing hazardous waste.

Subpart C—Characteristics of Hazardous
Waste

261.20
261.21
261.22
261.23
261.24

General.

Characteristic of ignitability.
Characteristic of corrosivity.
Characteristic of reactivity.
Toxicity characteristic.

Subpart D—Lists of Hazardous Wastes

261.30 General.

261.31 Hazardous wastes from non-specific
sources.

261.32 Hazardous
sources.

261.33 Discarded commercial chemical prod-
ucts, off-specification species, container
residues, and spill residues thereof.

wastes from  specific
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261.35 Deletion of certain hazardous waste
codes following equipment cleaning and
replacement.

Subpart E—Exclusions/Exemptions

261.38 Exclusion of comparable fuel and
syngas fuel.

261.39 Conditional Exclusion for Used, Bro-
ken Cathode Ray Tubes (CRTs) and Proc-
essed CRT Glass Undergoing Recycling.

261.40 Conditional Exclusion for Used, In-
tact Cathode Ray Tubes (CRTs) Exported
for Recycling.

261.41 Notification and Recordkeeping for
Used, Intact Cathode Ray Tubes (CRTS)
Exported for Reuse.

Subparts F-G [Reserved]

Subpart H —Financial Requirements for
Management of Excluded Hazardous
Secondary Materials

261.140 Applicability.

261.141 Definitions of terms as used in this
subpart.

261.142 Cost estimate.

261.143 Financial assurance condition.

261.144-261.146 [Reserved]

261.147 Liability requirements.

261.148 Incapacity of owners or operators,
guarantors, or financial institutions.

261.149 TUse of State-required mechanisms.

261.150 State assumption of responsibility.

261.151 Wording of the instruments.

APPENDIX I TO PART 261—REPRESENTATIVE
SAMPLING METHODS

APPENDIXES II-III TO PART 261 [RESERVED]

APPENDIX IV TO PART 261 [RESERVED FOR RA-
DIOACTIVE WASTE TEST METHODS]

APPENDIX V TO PART 261 [RESERVED FOR IN-
FECTIOUS WASTE TREATMENT SPECIFICA-
TIONS]

APPENDIX VI TO PART 261 [RESERVED FOR
ETIOLOGIC AGENTS]

APPENDIX VII TO PART 261—BASIS FOR LIST-
ING HAZARDOUS WASTE

APPENDIX VIII TO PART 261—HAZARDOUS CON-
STITUENTS

APPENDIX IX TO PART 261—WASTES EXCLUDED
UNDER §§260.20 AND 260.22

AUTHORITY: 42 U.S.C. 6905, 6912(a),
6922, 6924(y) and 6938.

SOURCE: 45 FR 33119, May 19, 1980, unless
otherwise noted.

6921,

Subpart A—General

§261.1 Purpose and scope.

(a) This part identifies those solid
wastes which are subject to regulation
as hazardous wastes under parts 262
through 265, 268, and parts 270, 271, and
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124 of this chapter and which are sub-
ject to the notification requirements of
section 3010 of RCRA. In this part:

(1) Subpart A defines the terms
‘‘solid waste’” and ‘‘hazardous waste”’,
identifies those wastes which are ex-
cluded from regulation under parts 262
through 266, 268 and 270 and establishes
special management requirements for
hazardous waste produced by condi-
tionally exempt small quantity genera-
tors and hazardous waste which is re-
cycled.

(2) Subpart B sets forth the criteria
used by EPA to identify characteristics
of hazardous waste and to list par-
ticular hazardous wastes.

(3) Subpart C identifies characteris-
tics of hazardous waste.

(4) Subpart D lists particular haz-
ardous wastes.

(b)(1) The definition of solid waste
contained in this part applies only to
wastes that also are hazardous for pur-
poses of the regulations implementing
subtitle C of RCRA. For example, it
does not apply to materials (such as
non-hazardous scrap, paper, textiles, or
rubber) that are not otherwise haz-
ardous wastes and that are recycled.

(2) This part identifies only some of
the materials which are solid wastes
and hazardous wastes under sections
3007, 3013, and 7003 of RCRA. A material
which is not defined as a solid waste in
this part, or is not a hazardous waste
identified or listed in this part, is still
a solid waste and a hazardous waste for
purposes of these sections if:

(i) In the case of sections 3007 and
3013, EPA has reason to believe that
the material may be a solid waste
within the meaning of section 1004(27)
of RCRA and a hazardous waste within
the meaning of section 1004(5) of RCRA;
or

(ii) In the case of section 7003, the
statutory elements are established.

(c) For the purposes of §§261.2 and
261.6:

(1) A ‘“‘spent material” is any mate-
rial that has been used and as a result
of contamination can no longer serve
the purpose for which it was produced
without processing;

(2) ““Sludge’ has the same meaning
used in §260.10 of this chapter;

(3) A “by-product’ is a material that
is not one of the primary products of a
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production process and is not solely or
separately produced by the production
process. Examples are process residues
such as slags or distillation column
bottoms. The term does not include a
co-product that is produced for the
general public’s use and is ordinarily
used in the form it is produced by the
process.

(4) A material is ‘‘reclaimed” if it is
processed to recover a usable product,
or if it is regenerated. Examples are re-
covery of lead values from spent bat-
teries and regeneration of spent sol-
vents. In addition, for purposes of
§§261.2(a)(2)(ii), 261.4(a)(23), and
261.4(a)(24) smelting, melting and refin-
ing furnaces are considered to be solely
engaged in metals reclamation if the
metal recovery from the hazardous sec-
ondary materials meets the same re-
quirements as those specified for met-
als recovery from hazardous waste
found in §266.100(d)(1)—(3) of this chap-
ter, and if the residuals meet the re-
quirements specified in §266.112 of this
chapter.

(5) A material is ‘‘used or reused’’ if
it is either:

(i) Employed as an ingredient (in-
cluding use as an intermediate) in an
industrial process to make a product
(for example, distillation bottoms from
one process used as feedstock in an-
other process). However, a material
will not satisfy this condition if dis-
tinct components of the material are
recovered as separate end products (as
when metals are recovered from metal-
containing secondary materials); or

(ii) Employed in a particular func-
tion or application as an effective sub-
stitute for a commercial product (for
example, spent pickle liquor used as
phosphorous precipitant and sludge
conditioner in wastewater treatment).

(6) ‘““‘Scrap metal’”’ is bits and pieces
of metal parts (e.g.,) bars, turnings,
rods, sheets, wire) or metal pieces that
may be combined together with bolts
or soldering (e.g., radiators, scrap auto-
mobiles, railroad box cars), which when
worn or superfluous can be recycled.

(7) A material is ‘“‘recycled” if it is
used, reused, or reclaimed.

(8) A material is ‘‘accumulated spec-
ulatively” if it is accumulated before
being recycled. A material is not accu-
mulated speculatively, however, if the
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person accumulating it can show that
the material is potentially recyclable
and has a feasible means of being recy-
cled; and that—during the calendar
year (commencing on January 1)—the
amount of material that is recycled, or
transferred to a different site for recy-
cling, equals at least 75 percent by
weight or volume of the amount of that
material accumulated at the beginning
of the period. In calculating the per-
centage of turnover, the 75 percent re-
quirement is to be applied to each ma-
terial of the same type (e.g., slags from
a single smelting process) that is recy-
cled in the same way (i.e., from which
the same material is recovered or that
is used in the same way). Materials ac-
cumulating in units that would be ex-
empt from regulation under §261.4(c)
are not to be included in making the
calculation. (Materials that are al-
ready defined as solid wastes also are
not to be included in making the cal-
culation.) Materials are no longer in
this category once they are removed
from accumulation for recycling, how-
ever.

(9) “Excluded scrap metal’’ is proc-
essed scrap metal, unprocessed home
scrap metal, and unprocessed prompt
scrap metal.

(10) ““‘Processed scrap metal’ is scrap
metal which has been manually or
physically altered to either separate it
into distinct materials to enhance eco-
nomic value or to improve the handling
of materials. Processed scrap metal in-
cludes, but is not limited to scrap
metal which has been baled, shredded,
sheared, chopped, crushed, flattened,
cut, melted, or separated by metal type
(i.e., sorted), and, fines, drosses and re-
lated materials which have been ag-
glomerated. (Note: shredded circuit
boards being sent for recycling are not
considered processed scrap metal. They
are covered under the exclusion from
the definition of solid waste for shred-
ded circuit boards being recycled
(§261.4(a)(14)).

(11) “Home scrap metal” is scrap
metal as generated by steel mills,
foundries, and refineries such as
turnings, cuttings, punchings, and bor-
ings.

(12) “Prompt scrap metal’’ is scrap
metal as generated by the metal work-
ing/fabrication industries and includes
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such scrap metal as turnings, cuttings,
punchings, and borings. Prompt scrap
is also known as industrial or new
scrap metal.

[45 FR 33119, May 19, 1980, as amended at 48
FR 14293, Apr. 1, 1983; 50 FR 663, Jan. 4, 1985;
51 FR 10174, Mar. 24, 1986; 51 FR 40636, Nov. 7,
1986; 62 FR 26018, May 12, 1997; 73 FR 64760,
Oct. 30, 2008; 75 FR 13001, Mar. 18, 2010]

§261.2 Definition of solid waste.

(a)(1) A solid waste is any discarded
material that is not excluded under
§261.4(a) or that is not excluded by a
variance granted under §§260.30 and
260.31 or that is not excluded by a non-
waste determination under §§260.30 and
260.34.

(2)(Q) A discarded material is any mate-
rial which is:

(A) Abandoned, as explained in para-
graph (b) of this section; or

(B) Recycled, as explained in para-
graph (c) of this section; or

(C) Considered inherently waste-like,
as explained in paragraph (d) of this
section; or

(D) A military munition identified as
a solid waste in §266.202.

(ii) A hazardous secondary material
is not discarded if it is generated and
reclaimed under the control of the gen-
erator as defined in §260.10, it is not
speculatively accumulated as defined
in §261.1(c)(8), it is handled only in non-
land-based units and is contained in
such units, it is generated and re-
claimed within the United States and
its territories, it is not otherwise sub-
ject to material-specific management
conditions under §261.4(a) when re-
claimed, it is not a spent lead acid bat-
tery (see §266.80 and §273.2), it does not
meet the listing description for K171 or
K172 in §261.32, and the reclamation of
the material is legitimate, as specified
under §260.43. (See also the notification
requirements of §260.42). (For haz-
ardous secondary materials managed in
land-based units, see §261.4(a)(23)).

(b) Materials are solid waste if they
are abandoned by being:
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(1) Disposed of; or

(2) Burned or incinerated; or

(3) Accumulated, stored, or treated
(but not recycled) before or in lieu of
being abandoned by being disposed of,
burned, or incinerated.

(c) Materials are solid wastes if they
are recycled—or accumulated, stored, or
treated before recycling—as specified
in paragraphs (c)(1) through (4) of this
section.

(1) Used in a manner constituting dis-
posal. (i) Materials noted with a “*” in
Column 1 of Table 1 are solid wastes
when they are:

(A) Applied to or placed on the land
in a manner that constitutes disposal;
or

(B) Used to produce products that are
applied to or placed on the land or are
otherwise contained in products that
are applied to or placed on the land (in
which cases the product itself remains
a solid waste).

(ii) However, commercial chemical
products listed in §261.33 are not solid
wastes if they are applied to the land
and that is their ordinary manner of
use.

(2) Burning for energy recovery. (i) Ma-
terials noted with a ““*” in column 2 of
Table 1 are solid wastes when they are:

(A) Burned to recover energy;

(B) Used to produce a fuel or are oth-
erwise contained in fuels (in which
cases the fuel itself remains a solid
waste).

(ii) However, commercial chemical
products listed in §261.33 are not solid
wastes if they are themselves fuels.

(3) Reclaimed. Materials noted with a
“—” in column 3 of Table 1 are not
solid wastes when reclaimed. Materials
noted with an “*”’ in column 3 of Table
1 are solid wastes when reclaimed un-
less they meet the requirements of
§§261.2(a)(2)(ii), or 261.4(a)(17), or
261.4(a)(23), or 261.4(a)(24) or 261.4(a)(25).

(4) Accumulated speculatively. Mate-
rials noted with a *“*”’ in column 4 of
Table 1 are solid wastes when accumu-
lated speculatively.
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TABLE 1

Use constituting
disposal

(§261.2(c)(1))

Reclamation
(261.2(0)(3)),
except as
provided in
§§261.2(a)(2)(ii),
261.4(a)(17),
261.4(a)(23),
261.4(a)(24), or
261.4(a)(25)

Speculative
accumulation
(§261.2(c)(4))

Energy recovery/
fuel
(§261.2(c)(2))

2 3 4

Spent Materials
Sludges (listed in 40 CFR Part 261.31 or
261.32)
Sludges exhibiting a
ardous waste
By-products (listed in 40 CFR 261.31 or
261.32)
By-products exhibiting a characteristic of
hazardous waste
Commercial chemical products listed in 40
CFR 261.33
Scrap metal that is not excluded under
§261.4(2)(13) wvoveeeieriririieccceere *)

characteristic of haz-

@] @] (@]
@] ") )

" o

Note: The terms “spent materials,” “sludges,” “by-products,” and “scrap metal” and “processed scrap metal” are defined in
1.1.
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(d) Inherently waste-like materials. The
following materials are solid wastes
when they are recycled in any manner:

(1) Hazardous Waste Nos. F020, F021
(unless used as an ingredient to make a
product at the site of generation), F022,
F023, F026, and F028.

(2) Secondary materials fed to a halo-
gen acid furnace that exhibit a char-
acteristic of a hazardous waste or are
listed as a hazardous waste as defined
in subparts C or D of this part, except
for brominated material that meets the
following criteria:

(i) The material must contain a bro-
mine concentration of at least 45%; and

(ii) The material must contain less
than a total of 1% of toxic organic
compounds listed in appendix VIII; and

(iii) The material is processed contin-
ually on-site in the halogen acid fur-
nace via direct conveyance (hard pip-
ing).

(3) The Administrator will use the
following criteria to add wastes to that
list:

(i)(A) The materials are ordinarily
disposed of, burned, or incinerated; or

(B) The materials contain toxic con-
stituents listed in appendix VIII of part
261 and these constituents are not ordi-
narily found in raw materials or prod-
ucts for which the materials substitute
(or are found in raw materials or prod-
ucts in smaller concentrations) and are
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not used or reused during the recycling
process; and

(ii) The material may pose a substan-
tial hazard to human health and the
environment when recycled.

(e) Materials that are mot solid waste
when recycled. (1) Materials are not
solid wastes when they can be shown to
be recycled by being:

(i) Used or reused as ingredients in an
industrial process to make a product,
provided the materials are not being
reclaimed; or

(i1) Used or reused as effective sub-
stitutes for commercial products; or

(iii) Returned to the original process
from which they are generated, with-
out first being reclaimed or land dis-
posed. The material must be returned
as a substitute for feedstock materials.
In cases where the original process to
which the material is returned is a sec-
ondary process, the materials must be
managed such that there is no place-
ment on the land. In cases where the
materials are generated and reclaimed
within the primary mineral processing
industry, the conditions of the exclu-
sion found at §261.4(a)(17) apply rather
than this paragraph.

(2) The following materials are solid
wastes, even if the recycling involves
use, reuse, or return to the original
process (described in paragraphs (e)(1)
(i) through (iii) of this section):
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(i) Materials used in a manner consti-
tuting disposal, or used to produce
products that are applied to the land;
or

(ii) Materials burned for energy re-
covery, used to produce a fuel, or con-
tained in fuels; or

(iii) Materials accumulated specula-
tively; or

(iv) Materials listed in paragraphs
(d)(1) and (d)(2) of this section.

(f) Documentation of claims that mate-
rials are not solid wastes or are condi-
tionally exempt from regulation. Re-
spondents in actions to enforce regula-
tions implementing subtitle C of RCRA
who raise a claim that a certain mate-
rial is not a solid waste, or is condi-
tionally exempt from regulation, must
demonstrate that there is a known
market or disposition for the material,
and that they meet the terms of the ex-
clusion or exemption. In doing so, they
must provide appropriate documenta-
tion (such as contracts showing that a
second person uses the material as an
ingredient in a production process) to
demonstrate that the material is not a
waste, or is exempt from regulation. In
addition, owners or operators of facili-
ties claiming that they actually are re-
cycling materials must show that they
have the necessary equipment to do so.

[60 FR 664, Jan. 4, 1985, as amended at 50 FR
33542, Aug. 20, 1985; 56 FR 7206, Feb. 21, 1991;
56 FR 32688, July 17, 1991; 56 FR 42512, Aug. 27,
1991; 57 FR 38564, Aug. 25, 1992; 59 FR 48042,
Sept. 19, 1994; 62 FR 6651, Feb. 12, 1997; 62 FR
26019, May 12, 1997; 63 FR 28636, May 26, 1998;
64 FR 24513, May 11, 1999; 67 FR 11253, Mar. 13,
2002; 71 FR 40258, July 14, 2006; 73 FR 64760,
Oct. 30, 2008; 75 FR 13001, Mar. 18, 2010]

§261.3 Definition of hazardous waste.

(a) A solid waste, as defined in §261.2,
is a hazardous waste if:

(1) It is not excluded from regulation
as a hazardous waste under §261.4(b);
and

(2) It meets any of the following cri-
teria:

(i) It exhibits any of the characteris-
tics of hazardous waste identified in
subpart C of this part. However, any
mixture of a waste from the extraction,
beneficiation, and processing of ores
and minerals excluded under
§261.4(b)(7) and any other solid waste
exhibiting a characteristic of haz-
ardous waste under subpart C is a haz-
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ardous waste only if it exhibits a char-
acteristic that would not have been ex-
hibited by the excluded waste alone if
such mixture had not occurred, or if it
continues to exhibit any of the charac-
teristics exhibited by the non-excluded
wastes prior to mixture. Further, for
the purposes of applying the Toxicity
Characteristic to such mixtures, the
mixture is also a hazardous waste if it
exceeds the maximum concentration
for any contaminant listed in table 1 to
§261.24 that would not have been ex-
ceeded by the excluded waste alone if
the mixture had not occurred or if it
continues to exceed the maximum con-
centration for any contaminant ex-
ceeded by the nonexempt waste prior
to mixture.

(ii) It is listed in subpart D of this
part and has not been excluded from
the lists in subpart D of this part under
§§260.20 and 260.22 of this chapter.

(iii) [Reserved]

(iv) It is a mixture of solid waste and
one or more hazardous wastes listed in
subpart D of this part and has not been
excluded from paragraph (a)(2) of this
section under §§260.20 and 260.22, para-
graph (g) of this section, or paragraph
(h) of this section; however, the fol-
lowing mixtures of solid wastes and
hazardous wastes listed in subpart D of
this part are not hazardous wastes (ex-
cept by application of paragraph
(a)(2)(i) or (ii) of this section) if the
generator can demonstrate that the
mixture consists of wastewater the dis-
charge of which is subject to regulation
under either section 402 or section
307(b) of the Clean Water Act (includ-
ing wastewater at facilities which have
eliminated the discharge of waste-
water) and;

(A) One or more of the following
spent solvents listed in §261.31—ben-
zene, carbon tetrachloride,
tetrachloroethylene, trichloroethylene
or the scrubber waters derived-from
the combustion of these spent sol-
vents—Provided, That the maximum
total weekly usage of these solvents
(other than the amounts that can be
demonstrated not to be discharged to
wastewater) divided by the average
weekly flow of wastewater into the
headworks of the facility’s wastewater
treatment or pretreatment system does
not exceed 1 part per million, OR the
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total measured concentration of these
solvents entering the headworks of the
facility’s wastewater treatment system
(at facilities subject to regulation
under the Clean Air Act, as amended,
at 40 CFR parts 60, 61, or 63, or at facili-
ties subject to an enforceable limit in a
federal operating permit that mini-
mizes fugitive emissions), does not ex-
ceed 1 part per million on an average
weekly basis. Any facility that uses
benzene as a solvent and claims this
exemption must use an aerated biologi-
cal wastewater treatment system and
must use only lined surface impound-
ments or tanks prior to secondary clar-
ification in the wastewater treatment
system. Facilities that choose to meas-
ure concentration levels must file a
copy of their sampling and analysis
plan with the Regional Administrator,
or State Director, as the context re-
quires, or an authorized representative
(‘““‘Director” as defined in 40 CFR 270.2).
A facility must file a copy of a revised
sampling and analysis plan only if the
initial plan is rendered inaccurate by
changes in the facility’s operations.
The sampling and analysis plan must
include the monitoring point location
(headworks), the sampling frequency
and methodology, and a list of con-
stituents to be monitored. A facility is
eligible for the direct monitoring op-
tion once they receive confirmation
that the sampling and analysis plan
has been received by the Director. The
Director may reject the sampling and
analysis plan if he/she finds that, the
sampling and analysis plan fails to in-
clude the above information; or the
plan parameters would not enable the
facility to calculate the weeKkly aver-
age concentration of these chemicals
accurately. If the Director rejects the
sampling and analysis plan or if the Di-
rector finds that the facility is not fol-
lowing the sampling and analysis plan,
the Director shall notify the facility to
cease the use of the direct monitoring
option until such time as the bases for
rejection are corrected; or

(B) One or more of the following
spent solvents listed in §261.31-meth-
ylene chloride, 1,1,1-trichloroethane,
chlorobenzene, o-dichlorobenzene,
cresols, cresylic acid, nitrobenzene,
toluene, methyl ethyl ketone, carbon
disulfide, isobutanol, pyridine, spent
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chlorofluorocarbon solvents, 2-
ethoxyethanol, or the scrubber waters
derived-from the combustion of these
spent solvents—Provided That the max-
imum total weekly usage of these sol-
vents (other than the amounts that can
be demonstrated not to be discharged
to wastewater) divided by the average
weekly flow of wastewater into the
headworks of the facility’s wastewater
treatment or pretreatment system does
not exceed 25 parts per million, OR the
total measured concentration of these
solvents entering the headworks of the
facility’s wastewater treatment system
(at facilities subject to regulation
under the Clean Air Act as amended, at
40 CFR parts 60, 61, or 63, or at facili-
ties subject to an enforceable limit in a
federal operating permit that mini-
mizes fugitive emissions), does not ex-
ceed 25 parts per million on an average
weekly basis. Facilities that choose to
measure concentration levels must file
a copy of their sampling and analysis
plan with the Regional Administrator,
or State Director, as the context re-
quires, or an authorized representative
(‘““‘Director’ as defined in 40 CFR 270.2).
A facility must file a copy of a revised
sampling and analysis plan only if the
initial plan is rendered inaccurate by
changes in the facility’s operations.
The sampling and analysis plan must
include the monitoring point location
(headworks), the sampling frequency
and methodology, and a list of con-
stituents to be monitored. A facility is
eligible for the direct monitoring op-
tion once they receive confirmation
that the sampling and analysis plan
has been received by the Director. The
Director may reject the sampling and
analysis plan if he/she finds that, the
sampling and analysis plan fails to in-
clude the above information; or the
plan parameters would not enable the
facility to calculate the weekly aver-
age concentration of these chemicals
accurately. If the Director rejects the
sampling and analysis plan or if the Di-
rector finds that the facility is not fol-
lowing the sampling and analysis plan,
the Director shall notify the facility to
cease the use of the direct monitoring
option until such time as the bases for
rejection are corrected; or

(C) One of the following wastes listed
in §261.32, provided that the wastes are
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discharged to the refinery oil recovery
sewer before primary oil/water/solids
separation—heat exchanger bundle
cleaning sludge from the petroleum re-
fining industry (EPA Hazardous Waste
No. K050), crude oil storage tank sedi-
ment from petroleum refining oper-
ations (EPA Hazardous Waste No.
K169), clarified slurry oil tank sedi-
ment and/or in-line filter/separation
solids from petroleum refining oper-
ations (EPA Hazardous Waste No.
K170), spent hydrotreating catalyst
(EPA Hazardous Waste No. K171), and
spent hydrorefining catalyst (EPA Haz-
ardous Waste No. K172); or

(D) A discarded hazardous waste,
commercial chemical product, or
chemical intermediate listed in §§261.31
through 261.33, arising from de minimis
losses of these materials. For purposes
of this paragraph (a)(2)(iv)(D), de mini-
mis losses are inadvertent releases to a
wastewater treatment system, includ-
ing those from normal material han-
dling operations (e.g., spills from the
unloading or transfer of materials from
bins or other containers, leaks from
pipes, valves or other devices used to
transfer materials); minor leaks of
process equipment, storage tanks or
containers; leaks from well maintained
pump packings and seals; sample
purgings; relief device discharges; dis-
charges from safety showers and rins-
ing and cleaning of personal safety
equipment; and rinsate from empty
containers or from containers that are
rendered empty by that rinsing. Any
manufacturing facility that claims an
exemption for de minimis quantities of
wastes listed in §§261.31 through 261.32,
or any nonmanufacturing facility that
claims an exemption for de minimis
quantities of wastes listed in subpart D
of this part must either have elimi-
nated the discharge of wastewaters or
have included in its Clean Water Act
permit application or submission to its
pretreatment control authority the
constituents for which each waste was
listed (in 40 CFR 261 appendix VII) of
this part; and the constituents in the
table “Treatment Standards for Haz-
ardous Wastes’” in 40 CFR 268.40 for
which each waste has a treatment
standard (i.e., Land Disposal Restric-
tion constituents). A facility is eligible
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to claim the exemption once the per-
mit writer or control authority has
been notified of possible de minimis re-
leases via the Clean Water Act permit
application or the pretreatment con-
trol authority submission. A copy of
the Clean Water permit application or
the submission to the pretreatment
control authority must be placed in the
facility’s on-site files; or

(E) Wastewater resulting from lab-
oratory operations containing toxic (T)
wastes listed in subpart D of this part,
Provided, That the annualized average
flow of laboratory wastewater does not
exceed one percent of total wastewater
flow into the headworks of the facili-
ty’s wastewater treatment or pre-
treatment system or provided the
wastes, combined annualized average
concentration does not exceed one part
per million in the headworks of the fa-
cility’s wastewater treatment or pre-
treatment facility. Toxic (T) wastes
used in laboratories that are dem-
onstrated not to be discharged to
wastewater are not to be included in
this calculation; or

(F) One or more of the following
wastes listed in §261.32—wastewaters
from the production of carbamates and
carbamoyl oximes (EPA Hazardous
Waste No. KI157)—Provided that the
maximum weekly usage of formalde-
hyde, methyl chloride, methylene chlo-
ride, and triethylamine (including all
amounts that cannot be demonstrated
to be reacted in the process, destroyed
through treatment, or is recovered, i.e.,
what is discharged or volatilized) di-
vided by the average weekly flow of
process wastewater prior to any dilu-
tion into the headworks of the facili-
ty’s wastewater treatment system does
not exceed a total of 5 parts per million
by weight OR the total measured con-
centration of these chemicals entering
the headworks of the facility’s waste-
water treatment system (at facilities
subject to regulation under the Clean
Air Act as amended, at 40 CFR parts 60,
61, or 63, or at facilities subject to an
enforceable limit in a federal operating
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permit that minimizes fugitive emis-
sions), does not exceed 5 parts per mil-
lion on an average weekly basis. Facili-
ties that choose to measure concentra-
tion levels must file copy of their sam-
pling and analysis plan with the Re-
gional Administrator, or State Direc-
tor, as the context requires, or an au-
thorized representative (‘‘Director’ as
defined in 40 CFR 270.2). A facility
must file a copy of a revised sampling
and analysis plan only if the initial
plan is rendered inaccurate by changes
in the facility’s operations. The sam-
pling and analysis plan must include
the monitoring point location
(headworks), the sampling frequency
and methodology, and a list of con-
stituents to be monitored. A facility is
eligible for the direct monitoring op-
tion once they receive confirmation
that the sampling and analysis plan
has been received by the Director. The
Director may reject the sampling and
analysis plan if he/she finds that, the
sampling and analysis plan fails to in-
clude the above information; or the
plan parameters would not enable the
facility to calculate the weekly aver-
age concentration of these chemicals
accurately. If the Director rejects the
sampling and analysis plan or if the Di-
rector finds that the facility is not fol-
lowing the sampling and analysis plan,
the Director shall notify the facility to
cease the use of the direct monitoring
option until such time as the bases for
rejection are corrected; or

(G) Wastewaters derived-from the
treatment of one or more of the fol-
lowing wastes listed in §261.32—organic
waste (including heavy ends, still bot-
toms, light ends, spent solvents, fil-
trates, and decantates) from the pro-
duction of carbamates and carbamoyl
oximes (EPA Hazardous Waste No.
K156).—Provided, that the maximum
concentration of formaldehyde, methyl
chloride, methylene chloride, and
triethylamine prior to any dilutions
into the headworks of the facility’s
wastewater treatment system does not
exceed a total of 5 milligrams per liter
OR the total measured concentration
of these chemicals entering the
headworks of the facility’s wastewater
treatment system (at facilities subject
to regulation under the Clean Air Act
as amended, at 40 CFR parts 60, 61, or

37

§261.3

63, or at facilities subject to an en-
forceable limit in a federal operating
permit that minimizes fugitive emis-
sions), does not exceed 5 milligrams per
liter on an average weekly basis. Fa-
cilities that choose to measure con-
centration levels must file copy of
their sampling and analysis plan with
the Regional Administrator, or State
Director, as the context requires, or an
authorized representative (‘‘Director”
as defined in 40 CFR 270.2). A facility
must file a copy of a revised sampling
and analysis plan only if the initial
plan is rendered inaccurate by changes
in the facility’s operations. The sam-
pling and analysis plan must include
the monitoring point location
(headworks), the sampling frequency
and methodology, and a list of con-
stituents to be monitored. A facility is
eligible for the direct monitoring op-
tion once they receive confirmation
that the sampling and analysis plan
has been received by the Director. The
Director may reject the sampling and
analysis plan if he/she finds that, the
sampling and analysis plan fails to in-
clude the above information; or the
plan parameters would not enable the
facility to calculate the weekly aver-
age concentration of these chemicals
accurately. If the Director rejects the
sampling and analysis plan or if the Di-
rector finds that the facility is not fol-
lowing the sampling and analysis plan,
the Director shall notify the facility to
cease the use of the direct monitoring
option until such time as the bases for
rejection are corrected.

(v) Rebuttable presumption for used oil.
Used oil containing more than 1000 ppm
total halogens is presumed to be a haz-
ardous waste because it has been mixed
with halogenated hazardous waste list-
ed in subpart D of part 261 of this chap-
ter. Persons may rebut this presump-
tion by demonstrating that the used oil
does not contain hazardous waste (for
example, to show that the used oil does
not contain significant concentrations
of halogenated hazardous constituents
listed in appendix VIII of part 261 of
this chapter).

(b) A solid waste which is not ex-
cluded from regulation under para-
graph (a)(1) of this section becomes a
hazardous waste when any of the fol-
lowing events occur:
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(1) In the case of a waste listed in
subpart D of this part, when the waste
first meets the listing description set
forth in subpart D of this part.

(2) In the case of a mixture of solid
waste and one or more listed hazardous
wastes, when a hazardous waste listed
in subpart D is first added to the solid
waste.

(3) In the case of any other waste (in-
cluding a waste mixture), when the
waste exhibits any of the characteris-
tics identified in subpart C of this part.

(c) Unless and until it meets the cri-
teria of paragraph (d) of this section:

(1) A hazardous waste will remain a
hazardous waste.

(2)(1) Except as otherwise provided in
paragraph (c)(2)(ii), (g) or (h) of this
section, any solid waste generated from
the treatment, storage, or disposal of a
hazardous waste, including any sludge,
spill residue, ash emission control dust,
or leachate (but not including precipi-
tation run-off) is a hazardous waste.
(However, materials that are reclaimed
from solid wastes and that are used
beneficially are not solid wastes and
hence are not hazardous wastes under
this provision unless the reclaimed ma-
terial is burned for energy recovery or
used in a manner constituting dis-
posal.)

(ii) The following solid wastes are not
hazardous even though they are gen-
erated from the treatment, storage, or
disposal of a hazardous waste, unless
they exhibit one or more of the charac-
teristics of hazardous waste:

(A) Waste pickle liquor sludge gen-
erated by lime stabilization of spent
pickle liquor from the iron and steel
industry (SIC Codes 331 and 332).

(B) Waste from burning any of the
materials exempted from regulation by
§261.6(a)(3)(iii) and (iv).

(C)(I) Nonwastewater residues, such
as slag, resulting from high tempera-
ture metals recovery (HTMR) proc-
essing of K061, K062 or F006 waste, in
units identified as rotary kilns, flame
reactors, electric furnaces, plasma arc
furnaces, slag reactors, rotary hearth
furnace/electric furnace combinations
or industrial furnaces (as defined in
paragraphs (6), (7), and (13) of the defi-
nition for ‘“‘Industrial furnace’ in 40
CFR 260.10), that are disposed in sub-
title D units, provided that these resi-
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dues meet the generic exclusion levels
identified in the tables in this para-
graph for all constituents, and exhibit
no characteristics of hazardous waste.
Testing requirements must be incor-
porated in a facility’s waste analysis
plan or a generator’s self-implementing
waste analysis plan; at a minimum,
composite samples of residues must be
collected and analyzed quarterly and/or
when the process or operation gener-
ating the waste changes. Persons
claiming this exclusion in an enforce-
ment action will have the burden of
proving by clear and convincing evi-
dence that the material meets all of
the exclusion requirements.

Maximum for any
single composite
sample—TCLP
(mg/l)

Generic exclusion levels for K061 and K062 nonwastewater
HTMR residues

Constituent

Antimony 0.10
Arsenic ... 0.50
Barium ... 7.6
Beryllium . 0.010
Cadmium ........ 0.050
Chromium (total) . 0.33
Lead ............... 0.15
Mercury 0.009
Nickel ...... 1.0
Selenium . 0.16
Silver ....... 0.30
Thallium .. 0.020
Zinc 70

Generic exclusion levels for FO06 nonwastewater HTMR

residues

Antimony 0.10
Arsenic ... 0.50
Barium ... 7.6
Beryllium . 0.010
Cadmium ........ 0.050
Chromium (total) ..... 0.33
Cyanide (total) (mg/kg) 1.8
Lead ....cccoocivinins 0.15
Mercury 0.009
Nickel ...... 1.0
Selenium . 0.16
Silver ....... 0.30
Thallium .. 0.020
ZINC oo 70

(2) A one-time notification and cer-
tification must be placed in the facili-
ty’s files and sent to the EPA region or
authorized state for K061, K062 or F006
HTMR residues that meet the generic
exclusion levels for all constituents
and do not exhibit any characteristics
that are sent to subtitle D units. The
notification and certification that is
placed in the generators or treaters
files must be updated if the process or
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operation generating the waste
changes and/or if the subtitle D unit re-
ceiving the waste changes. However,
the generator or treater need only no-
tify the EPA region or an authorized
state on an annual basis if such
changes occur. Such notification and
certification should be sent to the EPA
region or authorized state by the end of
the calendar year, but no later than
December 31. The notification must in-
clude the following information: The
name and address of the subtitle D unit
receiving the waste shipments; the
EPA Hazardous Waste Number(s) and
treatability group(s) at the initial
point of generation; and, the treatment
standards applicable to the waste at
the initial point of generation. The cer-
tification must be signed by an author-
ized representative and must state as
follows: “‘I certify under penalty of law
that the generic exclusion levels for all
constituents have been met without
impermissible dilution and that no
characteristic of hazardous waste is ex-
hibited. I am aware that there are sig-
nificant penalties for submitting a
false certification, including the possi-
bility of fine and imprisonment.”’

(D) Biological treatment sludge from
the treatment of one of the following
wastes listed in §261.32—organic waste
(including heavy ends, still bottoms,
light ends, spent solvents, filtrates,
and decantates) from the production of
carbamates and carbamoyl oximes
(EPA Hazardous Waste No. K156), and
wastewaters from the production of
carbamates and carbamoyl oximes
(EPA Hazardous Waste No. K157).

(E) Catalyst inert support media sep-
arated from one of the following wastes
listed in §261.32—Spent hydrotreating
catalyst (EPA Hazardous Waste No.
K171), and Spent hydrorefining catalyst
(EPA Hazardous Waste No. K172).

(d) Any solid waste described in para-
graph (c) of this section is not a haz-
ardous waste if it meets the following
criteria:

(1) In the case of any solid waste, it
does not exhibit any of the characteris-
tics of hazardous waste identified in
subpart C of this part. (However,
wastes that exhibit a characteristic at
the point of generation may still be
subject to the requirements of part 268,
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even if they no longer exhibit a char-
acteristic at the point of land disposal.)

(2) In the case of a waste which is a
listed waste under subpart D of this
part, contains a waste listed under sub-
part D of this part or is derived from a
waste listed in subpart D of this part,
it also has been excluded from para-
graph (c) of this section under §§260.20
and 260.22 of this chapter.

(e) [Reserved]

(f) Notwithstanding paragraphs (a)
through (d) of this section and provided
the debris as defined in part 268 of this
chapter does not exhibit a char-
acteristic identified at subpart C of
this part, the following materials are
not subject to regulation under 40 CFR
parts 260, 261 to 266, 268, or 270:

(1) Hazardous debris as defined in
part 268 of this chapter that has been
treated using one of the required ex-
traction or destruction technologies
specified in Table 1 of §268.45 of this
chapter; persons claiming this exclu-
sion in an enforcement action will have
the burden of proving by clear and con-
vincing evidence that the material
meets all of the exclusion require-
ments; or

(2) Debris as defined in part 268 of
this chapter that the Regional Admin-
istrator, considering the extent of con-
tamination, has determined is no
longer contaminated with hazardous
waste.

(g2)(1) A hazardous waste that is listed
in subpart D of this part solely because
it exhibits one or more characteristics
of ignitability as defined under §261.21,
corrosivity as defined under §261.22, or
reactivity as defined under §261.23 is
not a hazardous waste, if the waste no
longer exhibits any characteristic of
hazardous waste identified in subpart C
of this part.

(2) The exclusion described in para-
graph (g)(1) of this section also per-
tains to:

(i) Any mixture of a solid waste and
a hazardous waste listed in subpart D
of this part solely because it exhibits
the characteristics of ignitability,
corrosivity, or reactivity as regulated
under paragraph (a)(2)(iv) of this sec-
tion; and

(ii) Any solid waste generated from
treating, storing, or disposing of a haz-
ardous waste listed in subpart D of this
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part solely because it exhibits the
characteristics of ignitability,
corrosivity, or reactivity as regulated
under paragraph (c)(2)(i) of this sec-
tion.

(3) Wastes excluded under this sec-
tion are subject to part 268 of this
chapter (as applicable), even if they no
longer exhibit a characteristic at the
point of land disposal.

(4) Any mixture of a solid waste ex-
cluded from regulation under
§261.4(b)(7) and a hazardous waste list-
ed in subpart D of this part solely be-
cause it exhibits one or more of the
characteristics of ignitability,
corrosivity, or reactivity as regulated
under paragraph (a)(2)(iv) of this sec-
tion is not a hazardous waste, if the
mixture no longer exhibits any char-
acteristic of hazardous waste identified
in subpart C of this part for which the
hazardous waste listed in subpart D of
this part was listed.

(h)(1) Hazardous waste containing ra-
dioactive waste is no longer a haz-
ardous waste when it meets the eligi-
bility criteria and conditions of 40 CFR
part 266, Subpart N (‘‘eligible radio-
active mixed waste’’).

(2) The exemption described in para-
graph (h)(1) of this section also per-
tains to:

(i) Any mixture of a solid waste and
an eligible radioactive mixed waste;
and

(ii) Any solid waste generated from
treating, storing, or disposing of an eli-
gible radioactive mixed waste.

(3) Waste exempted under this sec-
tion must meet the eligibility criteria
and specified conditions in 40 CFR
266.225 and 40 CFR 266.230 (for storage
and treatment) and in 40 CFR 266.310
and 40 CFR 266.315 (for transportation
and disposal). Waste that fails to sat-
isfy these eligibility criteria and condi-
tions is regulated as hazardous waste.

[67 FR 7632, Mar. 3, 1992; 57 FR 23063, June 1,
1992, as amended at 57 FR 37263, Aug. 18, 1992;
57 FR 41611, Sept. 10, 1992; 57 FR 49279, Oct.
30, 1992; 59 FR 38545, July 28, 1994; 60 FR 7848,
Feb. 9, 1995; 63 FR 28637, May 26, 1998; 63 FR
42184, Aug. 6, 1998; 66 FR 27297, May 16, 2001;
66 FR 50333, Oct. 3, 2001; 70 FR 34561, June 14,
2005; 70 FR 57784, Oct. 4, 2005; 71 FR 40258,
July 14, 2006]
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§261.4 Exclusions.

(a) Materials which are mnot solid
wastes. The following materials are not
solid wastes for the purpose of this
part:

(1)(i) Domestic sewage; and

(ii) Any mixture of domestic sewage
and other wastes that passes through a
sewer system to a publicly-owned
treatment works for treatment. ‘‘Do-
mestic sewage’ means untreated sani-
tary wastes that pass through a sewer
system.

(2) Industrial wastewater discharges
that are point source discharges sub-
ject to regulation under section 402 of
the Clean Water Act, as amended.

[Comment: This exclusion applies only to the
actual point source discharge. It does not ex-
clude industrial wastewaters while they are
being collected, stored or treated before dis-
charge, nor does it exclude sludges that are
generated by industrial wastewater treat-
ment.]

(3) Irrigation return flows.

(4) Source, special nuclear or by-
product material as defined by the
Atomic Energy Act of 1954, as amend-
ed, 42 U.S.C. 2011 et seq.

(5) Materials subjected to in-situ
mining techniques which are not re-
moved from the ground as part of the
extraction process.

(6) Pulping liquors (i.e., black liquor)
that are reclaimed in a pulping liquor
recovery furnace and then reused in
the pulping process, unless it is accu-
mulated speculatively as defined in
§261.1(c) of this chapter.

(7) Spent sulfuric acid wused to
produce virgin sulfuric acid, unless it is
accumulated speculatively as defined
in §261.1(c) of this chapter.

(8) Secondary materials that are re-
claimed and returned to the original
process or processes in which they were
generated where they are reused in the
production process provided:

(i) Only tank storage is involved, and
the entire process through completion
of reclamation is closed by being en-
tirely connected with pipes or other
comparable enclosed means of convey-
ance;

(ii) Reclamation does not involve
controlled flame combustion (such as
occurs in boilers, industrial furnaces,
or incinerators);
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(iii) The secondary materials are
never accumulated in such tanks for
over twelve months without being re-
claimed; and

(iv) The reclaimed material is not
used to produce a fuel, or used to
produce products that are used in a
manner constituting disposal.

(9)(i) Spent wood preserving solutions
that have been reclaimed and are re-
used for their original intended pur-
pose; and

(ii) Wastewaters from the wood pre-
serving process that have been re-
claimed and are reused to treat wood.

(iii) Prior to reuse, the wood pre-
serving wastewaters and spent wood
preserving solutions described in para-
graphs (a)(9)(i) and (a)(9)(ii) of this sec-
tion, so long as they meet all of the fol-
lowing conditions:

(A) The wood preserving wastewaters
and spent wood preserving solutions
are reused on-site at water borne
plants in the production process for
their original intended purpose;

(B) Prior to reuse, the wastewaters
and spent wood preserving solutions
are managed to prevent release to ei-
ther land or groundwater or both;

(C) Any unit wused to manage
wastewaters and/or spent wood pre-
serving solutions prior to reuse can be
visually or otherwise determined to
prevent such releases;

(D) Any drip pad used to manage the
wastewaters and/or spent wood pre-
serving solutions prior to reuse com-
plies with the standards in part 265,
subpart W of this chapter, regardless of
whether the plant generates a total of
less than 100 kg/month of hazardous
waste; and

(E) Prior to operating pursuant to
this exclusion, the plant owner or oper-
ator prepares a one-time notification
stating that the plant intends to claim
the exclusion, giving the date on which
the plant intends to begin operating
under the exclusion, and containing
the following language: ‘‘I have read
the applicable regulation establishing
an exclusion for wood preserving
wastewaters and spent wood preserving
solutions and understand it requires
me to comply at all times with the
conditions set out in the regulation.”
The plant must maintain a copy of
that document in its on-site records
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until closure of the facility. The exclu-
sion applies so long as the plant meets
all of the conditions. If the plant goes
out of compliance with any condition,
it may apply to the appropriate Re-
gional Administrator or state Director
for reinstatement. The Regional Ad-
ministrator or state Director may rein-
state the exclusion upon finding that
the plant has returned to compliance
with all conditions and that the viola-
tions are not likely to recur.

(10) EPA Hazardous Waste Nos. K060,
K087, K141, K142, K143, K144, K145, K147,
and K148, and any wastes from the coke
by-products processes that are haz-
ardous only because they exhibit the
Toxicity Characteristic (TC) specified
in section 261.24 of this part when, sub-
sequent to generation, these materials
are recycled to coke ovens, to the tar
recovery process as a feedstock to
produce coal tar, or mixed with coal
tar prior to the tar’s sale or refining.
This exclusion is conditioned on there
being no land disposal of the wastes
from the point they are generated to
the point they are recycled to coke
ovens or tar recovery or refining proc-
esses, or mixed with coal tar.

(11) Nonwastewater splash condenser
dross residue from the treatment of
K061 in high temperature metals recov-
ery units, provided it is shipped in
drums (if shipped) and not land dis-
posed before recovery.

(12)(i) Oil-bearing hazardous sec-
ondary materials (i.e., sludges, byprod-
ucts, or spent materials) that are gen-
erated at a petroleum refinery (SIC
code 2911) and are inserted into the pe-
troleum refining process (SIC code
2911—including, but not limited to, dis-
tillation, catalytic cracking, fraction-
ation, gasification (as defined in 40
CFR 260.10) or thermal cracking units
(i.e., cokers)) unless the material is
placed on the land, or speculatively ac-
cumulated before being so recycled.
Materials inserted into thermal crack-
ing units are excluded under this para-
graph, provided that the coke product
also does not exhibit a characteristic of
hazardous waste. Oil-bearing hazardous
secondary materials may be inserted
into the same petroleum refinery
where they are generated, or sent di-
rectly to another petroleum refinery
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and still be excluded under this provi-
sion. Except as provided in paragraph
(a)(12)(ii) of this section, oil-bearing
hazardous secondary materials gen-
erated elsewhere in the petroleum in-
dustry (i.e., from sources other than
petroleum refineries) are not excluded
under this section. Residuals generated
from processing or recycling materials
excluded under this paragraph
(a)(12)(i), where such materials as gen-
erated would have otherwise met a list-
ing under subpart D of this part, are
designated as F037 listed wastes when
disposed of or intended for disposal.

(ii) Recovered oil that is recycled in
the same manner and with the same
conditions as described in paragraph
(a)(12)(i) of this section. Recovered oil
is oil that has been reclaimed from sec-
ondary materials (including waste-
water) generated from normal petro-
leum industry practices, including re-
fining, exploration and production,
bulk storage, and transportation inci-
dent thereto (SIC codes 1311, 1321, 1381,
1382, 1389, 2911, 4612, 4613, 4922, 4923, 4789,
5171, and 5172.) Recovered oil does not
include oil-bearing hazardous wastes
listed in subpart D of this part; how-
ever, oil recovered from such wastes
may be considered recovered oil. Re-
covered oil does not include used oil as
defined in 40 CFR 279.1.

(13) Excluded scrap metal (processed
scrap metal, unprocessed home scrap
metal, and unprocessed prompt scrap
metal) being recycled.

(14) Shredded circuit boards being re-
cycled provided that they are:

(i) Stored in containers sufficient to
prevent a release to the environment
prior to recovery; and

(ii) Free of mercury switches, mer-
cury relays and nickel-cadmium bat-
teries and lithium batteries.

(15) Condensates derived from the
overhead gases from kraft mill steam
strippers that are used to comply with
40 CFR 63.446(e). The exemption applies
only to combustion at the mill gener-
ating the condensates.

(16) Comparable fuels or comparable
syngas fuels that meet the require-
ments of §261.38.

(17) Spent materials (as defined in
§261.1) (other than hazardous wastes
listed in subpart D of this part) gen-
erated within the primary mineral
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processing industry from which min-
erals, acids, cyanide, water, or other
values are recovered by mineral proc-
essing or by beneficiation, provided
that:

(i) The spent material is legitimately
recycled to recover minerals, acids, cy-
anide, water or other values;

(ii) The spent material is not accu-
mulated speculatively;

(iii) Except as provided in paragraph
(a)(17)(iv) of this section, the spent ma-
terial is stored in tanks, containers, or
buildings meeting the following min-
imum integrity standards: a building
must be an engineered structure with a
floor, walls, and a roof all of which are
made of non-earthen materials pro-
viding structural support (except
smelter buildings may have partially
earthen floors provided the secondary
material is stored on the non-earthen
portion), and have a roof suitable for
diverting rainwater away from the
foundation; a tank must be free stand-
ing, not be a surface impoundment (as
defined in 40 CFR 260.10), and be manu-
factured of a material suitable for con-
tainment of its contents; a container
must be free standing and be manufac-
tured of a material suitable for con-
tainment of its contents. If tanks or
containers contain any particulate
which may be subject to wind dis-
persal, the owner/operator must oper-
ate these units in a manner which con-
trols fugitive dust. Tanks, containers,
and buildings must be designed, con-
structed and operated to prevent sig-
nificant releases to the environment of
these materials.

(iv) The Regional Administrator or
State Director may make a site-spe-
cific determination, after public review
and comment, that only solid mineral
processing spent material may be
placed on pads rather than tanks con-
tainers, or buildings. Solid mineral
processing spent materials do not con-
tain any free liquid. The decision-
maker must affirm that pads are de-
signed, constructed and operated to
prevent significant releases of the sec-
ondary material into the environment.
Pads must provide the same degree of
containment afforded by the non-RCRA
tanks, containers and buildings eligible
for exclusion.
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(A) The decision-maker must also
consider if storage on pads poses the
potential for significant releases via
groundwater, surface water, and air ex-
posure pathways. Factors to be consid-
ered for assessing the groundwater,
surface water, air exposure pathways
are: The volume and physical and
chemical properties of the secondary
material, including its potential for
migration off the pad; the potential for
human or environmental exposure to
hazardous constituents migrating from
the pad via each exposure pathway, and
the possibility and extent of harm to
human and environmental receptors
via each exposure pathway.

(B) Pads must meet the following
minimum standards: Be designed of
non-earthen material that is compat-
ible with the chemical nature of the
mineral processing spent material, ca-
pable of withstanding physical stresses
associated with placement and re-
moval, have run on/runoff controls, be
operated in a manner which controls
fugitive dust, and have integrity assur-
ance through inspections and mainte-
nance programs.

(C) Before making a determination
under this paragraph, the Regional Ad-
ministrator or State Director must
provide notice and the opportunity for
comment to all persons potentially in-
terested in the determination. This can
be accomplished by placing notice of
this action in major local newspapers,
or broadcasting notice over local radio
stations.

(v) The owner or operator provides
notice to the Regional Administrator
or State Director providing the fol-
lowing information: The types of mate-
rials to be recycled; the type and loca-
tion of the storage units and recycling
processes; and the annual quantities
expected to be placed in land-based
units. This notification must be up-
dated when there is a change in the
type of materials recycled or the loca-
tion of the recycling process.

(vi) For purposes of paragraph (b)(7)
of this section, mineral processing
spent materials must be the result of
mineral processing and may not in-
clude any listed hazardous wastes.
Listed hazardous wastes and char-
acteristic hazardous wastes generated
by non-mineral processing industries
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are not eligible for the conditional ex-
clusion from the definition of solid
waste.

(18) Petrochemical recovered oil from
an associated organic chemical manu-
facturing facility, where the oil is to be
inserted into the petroleum refining
process (SIC code 2911) along with nor-
mal petroleum refinery process
streams, provided:

(i) The oil is hazardous only because
it exhibits the characteristic of ignit-
ability (as defined in §261.21) and/or
toxicity for benzene (§261.24, waste
code D018); and

(ii) The oil generated by the organic
chemical manufacturing facility is not
placed on the land, or speculatively ac-
cumulated before being recycled into
the petroleum refining process. An
‘‘agssociated organic chemical manufac-
turing facility’ is a facility where the
primary SIC code is 2869, but where op-
erations may also include SIC codes
2821, 2822, and 2865; and is physically
co-located with a petroleum refinery;
and where the petroleum refinery to
which the oil being recycled is returned
also provides hydrocarbon feedstocks
to the organic chemical manufacturing
facility. ‘‘Petrochemical recovered o0il”’
is oil that has been reclaimed from sec-
ondary materials (i.e., sludges, byprod-
ucts, or spent materials, including
wastewater) from normal organic
chemical manufacturing operations, as
well as o0il recovered from organic
chemical manufacturing processes.

(19) Spent caustic solutions from pe-
troleum refining liquid treating proc-
esses used as a feedstock to produce
cresylic or naphthenic acid unless the
material is placed on the land, or accu-
mulated speculatively as defined in
§261.1(c).

(20) Hazardous secondary materials
used to make zinc fertilizers, provided
that the following conditions specified
are satisfied:

(i) Hazardous secondary materials
used to make zinc micronutrient fer-
tilizers must not be accumulated spec-
ulatively, as defined in §261.1 (c)(8).

(ii) Generators and intermediate han-
dlers of zinc-bearing hazardous sec-
ondary materials that are to be incor-
porated into zinc fertilizers must:
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(A) Submit a one-time notice to the
Regional Administrator or State Direc-
tor in whose jurisdiction the exclusion
is being claimed, which contains the
name, address and EPA ID number of
the generator or intermediate handler
facility, provides a brief description of
the secondary material that will be
subject to the exclusion, and identifies
when the manufacturer intends to
begin managing excluded, zinc-bearing
hazardous secondary materials under
the conditions specified in this para-
graph (a)(20).

(B) Store the excluded secondary ma-
terial in tanks, containers, or buildings
that are constructed and maintained in
a way that prevents releases of the sec-
ondary materials into the environ-
ment. At a minimum, any building
used for this purpose must be an engi-
neered structure made of non-earthen
materials that provide structural sup-
port, and must have a floor, walls and
a roof that prevent wind dispersal and
contact with rainwater. Tanks used for
this purpose must be structurally
sound and, if outdoors, must have roofs
or covers that prevent contact with
wind and rain. Containers used for this
purpose must be Kkept closed except
when it is necessary to add or remove
material, and must be in sound condi-
tion. Containers that are stored out-
doors must be managed within storage
areas that:

(I) Have containment structures or
systems sufficiently impervious to con-
tain leaks, spills and accumulated pre-
cipitation; and

(2) Provide for effective drainage and
removal of leaks, spills and accumu-
lated precipitation; and

(3) Prevent run-on into the contain-
ment system.

(C) With each off-site shipment of ex-
cluded hazardous secondary materials,
provide written notice to the receiving
facility that the material is subject to
the conditions of this paragraph (a)(20).

(D) Maintain at the generator’s or in-
termediate handlers’s facility for no
less than three years records of all
shipments of excluded hazardous sec-
ondary materials. For each shipment
these records must at a minimum con-
tain the following information:

(I) Name of the transporter and date
of the shipment;
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(2) Name and address of the facility
that received the excluded material,
and documentation confirming receipt
of the shipment; and

(3) Type and quantity of excluded
secondary material in each shipment.

(iii) Manufacturers of zinc fertilizers
or zinc fertilizer ingredients made from
excluded hazardous secondary mate-
rials must:

(A) Store excluded hazardous sec-
ondary materials in accordance with
the storage requirements for genera-
tors and intermediate handlers, as
specified in paragraph (a)(20)(ii)(B) of
this section.

(B) Submit a one-time notification to
the Regional Administrator or State
Director that, at a minimum, specifies
the name, address and EPA ID number
of the manufacturing facility, and
identifies when the manufacturer in-
tends to begin managing excluded,
zinc-bearing hazardous secondary ma-
terials under the conditions specified
in this paragraph (a)(20).

(C) Maintain for a minimum of three
years records of all shipments of ex-
cluded hazardous secondary materials
received by the manufacturer, which
must at a minimum identify for each
shipment the name and address of the
generating facility, name of trans-
porter and date the materials were re-
ceived, the quantity received, and a
brief description of the industrial proc-
ess that generated the material.

(D) Submit to the Regional Adminis-
trator or State Director an annual re-
port that identifies the total quantities
of all excluded hazardous secondary
materials that were used to manufac-
ture zinc fertilizers or zinc fertilizer in-
gredients in the previous year, the
name and address of each generating
facility, and the industrial process(s)
from which they were generated.

(iv) Nothing in this section preempts,
overrides or otherwise negates the pro-
vision in §262.11 of this chapter, which
requires any person who generates a
solid waste to determine if that waste
is a hazardous waste.

(v) Interim status and permitted
storage units that have been used to
store only zinc-bearing hazardous
wastes prior to the submission of the
one-time notice described in paragraph
(a)(20)(ii)(A) of this section, and that
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afterward will be used only to store
hazardous secondary materials ex-
cluded under this paragraph, are not
subject to the closure requirements of
40 CFR Parts 264 and 265.

(21) Zinc fertilizers made from haz-
ardous wastes, or hazardous secondary
materials that are excluded under
paragraph (a)(20) of this section, pro-
vided that:

(i) The fertilizers meet the following
contaminant limits:

(A) For metal contaminants:

Maximum

Allowable

Total Con-
" centration in

Constituent Fertilizer,

per Unit
(1%) of Zinc

(ppm)

Arsenic ....... 0.3
Cadmium ... 1.4
Chromium .. 0.6
Lead .......... 2.8
Mercury ...... 0.3

(B) For dioxin contaminants the fer-
tilizer must contain no more than
eight (8) parts per trillion of dioxin,
measured as toxic equivalent (TEQ).

(ii) The manufacturer performs sam-
pling and analysis of the fertilizer
product to determine compliance with
the contaminant limits for metals no
less than every six months, and for
dioxins no less than every twelve
months. Testing must also be per-
formed whenever changes occur to
manufacturing processes or ingredients
that could significantly affect the
amounts of contaminants in the fer-
tilizer product. The manufacturer may
use any reliable analytical method to
demonstrate that no constituent of
concern is present in the product at
concentrations above the applicable
limits. It is the responsibility of the
manufacturer to ensure that the sam-
pling and analysis are unbiased, pre-
cise, and representative of the prod-
uct(s) introduced into commerce.

(iii) The manufacturer maintains for
no less than three years records of all
sampling and analyses performed for
purposes of determining compliance
with the requirements of paragraph
(a)(21)(ii) of this section. Such records
must at a minimum include:
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(A) The dates and times product sam-
ples were taken, and the dates the sam-
ples were analyzed;

(B) The names and qualifications of
the person(s) taking the samples;

(C) A description of the methods and
equipment used to take the samples;

(D) The name and address of the lab-
oratory facility at which analyses of
the samples were performed;

(E) A description of the analytical
methods used, including any cleanup
and sample preparation methods; and

(F) All laboratory analytical results
used to determine compliance with the
contaminant limits specified in this
paragraph (a)(21).

(22) Used cathode ray tubes (CRTSs)

(1) Used, intact CRTs as defined in
§260.10 of this chapter are not solid
wastes within the United States unless
they are disposed, or unless they are
speculatively accumulated as defined
in §261.1(c)(8) by CRT collectors or
glass processors.

(ii) Used, intact CRTs as defined in
§260.10 of this chapter are not solid
wastes when exported for recycling
provided that they meet the require-
ments of §261.40.

(iii) Used, broken CRTSs as defined in
§260.10 of this chapter are not solid
wastes provided that they meet the re-
quirements of §261.39.

(iv) Glass removed from CRTSs is not
a solid waste provided that it meets
the requirements of §261.39(c).

(23) Hazardous secondary material
generated and reclaimed within the
United States or its territories and
managed in land-based units as defined
in §260.10 of this chapter is not a solid
waste provided that:

(i) The material is contained;

(ii) The material is a hazardous sec-
ondary material generated and re-
claimed under the control of the gener-
ator, as defined in §260.10;

(iii) The material is not speculatively
accumulated, as defined in §261.1(c)(8);

(iv) The material is not otherwise
subject to material-specific manage-
ment conditions under paragraph (a) of
this section when reclaimed, it is not a
spent lead acid battery (see §266.80 and
§273.2 of this chapter), and it does not
meet the listing description for K171 or
K172 in §261.32;
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(v) The reclamation of the material
is legitimate, as specified under §260.43
of this chapter; and

(vi) In addition, persons claiming the
exclusion under this paragraph (a)(23)
must provide notification as required
by §260.42 of this chapter. (For haz-
ardous secondary material managed in
a non-land-based unit, see
§261.2(a)(2)(ii)).

(24) Hazardous secondary material
that is generated and then transferred
to another person for the purpose of
reclamation is not a solid waste, pro-
vided that:

(i) The material is not speculatively
accumulated, as defined in §261.1(c)(8);

(ii) The material is not handled by
any person or facility other than the
hazardous secondary material gener-
ator, the transporter, an intermediate
facility or a reclaimer, and, while in
transport, is not stored for more than
10 days at a transfer facility, as defined
in §260.10 of this chapter, and is pack-
aged according to applicable Depart-
ment of Transportation regulations at
49 CFR Parts 173, 178, and 179 while in
transport;

(iii) The material is not otherwise
subject to material-specific manage-
ment conditions under paragraph (a) of
this section when reclaimed, it is not a
spent lead-acid battery (see §266.80 and
§273.2 of this chapter), and it does not
meet the listing description for K171 or
K172 in §261.32;

(iv) The reclamation of the material
is legitimate, as specified under §260.43
of this chapter;

(v) The hazardous secondary material
generator satisfies all of the following
conditions:

(A) The material must be contained.

(B) Prior to arranging for transport
of hazardous secondary materials to a
reclamation facility (or facilities)
where the management of the haz-
ardous secondary materials is not ad-
dressed under a RCRA Part B permit or
interim status standards, the haz-
ardous secondary material generator
must make reasonable efforts to ensure
that each reclaimer intends to properly
and legitimately reclaim the hazardous
secondary material and not discard it,
and that each reclaimer will manage
the hazardous secondary material in a
manner that is protective of human
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health and the environment. If the haz-
ardous secondary material will be pass-
ing through an intermediate facility
where the management of the haz-
ardous secondary materials is not ad-
dressed under a RCRA Part B permit or
interim status standards, the haz-
ardous secondary material generator
must make contractual arrangements
with the intermediate facility to en-
sure that the hazardous secondary ma-
terial is sent to the reclamation facil-
ity identified by the hazardous sec-
ondary material generator, and the
hazardous secondary material gener-
ator must perform reasonable efforts to
ensure that the intermediate facility
will manage the hazardous secondary
material in a manner that is protective
of human health and the environment.
Reasonable efforts must be repeated at
a minimum of every three years for the
hazardous secondary material gener-
ator to claim the exclusion and to send
the hazardous secondary materials to
each reclaimer and any intermediate
facility. In making these reasonable ef-
forts, the generator may use any cred-
ible evidence available, including infor-
mation gathered by the hazardous sec-
ondary material generator, provided by
the reclaimer or intermediate facility,
and/or provided by a third party. The
hazardous secondary material gener-
ator must affirmatively answer all of
the following questions for each rec-
lamation facility and any intermediate
facility:

(1) Does the available information in-
dicate that the reclamation process is
legitimate pursuant to §260.43 of this
chapter? In answering this question,
the hazardous secondary material gen-
erator can rely on their existing
knowledge of the physical and chem-
ical properties of the hazardous sec-
ondary material, as well as informa-
tion from other sources (e.g., the rec-
lamation facility, audit reports, etc.)
about the reclamation process. (By re-
sponding to this question, the haz-
ardous secondary material generator
has also satisfied its requirement in
§260.43(a) of this chapter to be able to
demonstrate that the recycling is le-
gitimate).

(2) Does the publicly available infor-
mation indicate that the reclamation
facility and any intermediate facility
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that is used by the hazardous sec-
ondary material generator notified the
appropriate authorities of hazardous
secondary materials reclamation ac-
tivities pursuant to §260.42 of this
chapter and have they notified the ap-
propriate authorities that the financial
assurance condition is satisfied per
paragraph (a)(24)(vi)(F) of this section?
In answering these questions, the haz-
ardous secondary material generator
can rely on the available information
documenting the reclamation facility’s
and any intermediate facility’s compli-
ance with the notification require-
ments per §260.42 of this chapter, in-
cluding the requirement in §260.42(a)(5)
to notify EPA whether the reclaimer or
intermediate facility has financial as-
surance.

(3) Does publicly available informa-
tion indicate that the reclamation fa-
cility or any intermediate facility that
is used by the hazardous secondary ma-
terial generator has not had any for-
mal enforcement actions taken against
the facility in the previous three years
for violations of the RCRA hazardous
waste regulations and has not been
classified as a significant non-complier
with RCRA Subtitle C? In answering
this question, the hazardous secondary
material generator can rely on the pub-
licly available information from EPA
or the state. If the reclamation facility
or any intermediate facility that is
used by the hazardous secondary mate-
rial generator has had a formal en-
forcement action taken against the fa-
cility in the previous three years for
violations of the RCRA hazardous
waste regulations and has been classi-
fied as a significant non-complier with
RCRA Subtitle C, does the hazardous
secondary material generator have
credible evidence that the facilities
will manage the hazardous secondary
materials properly? In answering this
question, the hazardous secondary ma-
terial generator can obtain additional
information from EPA, the state, or
the facility itself that the facility has
addressed the violations, taken reme-
dial steps to address the violations and
prevent future violations, or that the
violations are not relevant to the prop-
er management of the hazardous sec-
ondary materials.
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(4) Does the available information in-
dicate that the reclamation facility
and any intermediate facility that is
used by the hazardous secondary mate-
rial generator have the equipment and
trained personnel to safely recycle the
hazardous secondary material? In an-
swering this question, the generator
may rely on a description by the rec-
lamation facility or by an independent
third party of the equipment and
trained personnel to be used to recycle
the generator’s hazardous secondary
material.

(5) If residuals are generated from the
reclamation of the excluded hazardous
secondary materials, does the reclama-
tion facility have the permits required
(if any) to manage the residuals? If not,
does the reclamation facility have a
contract with an appropriately per-
mitted facility to dispose of the residu-
als? If not, does the hazardous sec-
ondary material generator have cred-
ible evidence that the residuals will be
managed in a manner that is protective
of human health and the environment?
In answering these questions, the haz-
ardous secondary material generator
can rely on publicly available informa-
tion from EPA or the state, or informa-
tion provided by the facility itself.

(C) The hazardous secondary mate-
rial generator must maintain for a
minimum of three years documenta-
tion and certification that reasonable
efforts were made for each reclamation
facility and, if applicable, intermediate
facility where the management of the
hazardous secondary materials is not
addressed under a RCRA Part B permit
or interim status standards prior to
transferring hazardous secondary ma-
terial. Documentation and certifi-
cation must be made available upon re-
quest by a regulatory authority within
72 hours, or within a longer period of
time as specified by the regulatory au-
thority. The certification statement
must:

(1) Include the printed name and offi-
cial title of an authorized representa-
tive of the hazardous secondary mate-
rial generator company, the authorized
representative’s signature, and the
date signed;

(2) Incorporate the following lan-
guage: “‘I hereby certify in good faith
and to the best of my knowledge that,
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prior to arranging for transport of ex-
cluded hazardous secondary materials
to [insert name(s) of reclamation facil-
ity and any intermediate facility], rea-
sonable efforts were made in accord-
ance with §261.4(a)(24)(v)(B) to ensure
that the hazardous secondary mate-
rials would be recycled legitimately,
and otherwise managed in a manner
that is protective of human health and
the environment, and that such efforts
were based on current and accurate in-
formation.”

(D) The hazardous secondary mate-
rial generator must maintain at the
generating facility for no less than
three (3) years records of all off-site
shipments of hazardous secondary ma-
terials. For each shipment, these
records must, at a minimum, contain
the following information:

(I) Name of the transporter and date
of the shipment;

(2) Name and address of each re-
claimer and, if applicable, the name
and address of each intermediate facil-
ity to which the hazardous secondary
material was sent;

(3) The type and quantity of haz-
ardous secondary material in the ship-
ment.

(E) The hazardous secondary mate-
rial generator must maintain at the
generating facility for no less than
three (3) years confirmations of receipt
from each reclaimer and, if applicable,
each intermediate facility for all off-
site shipments of hazardous secondary
materials. Confirmations of receipt
must include the name and address of
the reclaimer (or intermediate facil-
ity), the type and quantity of the haz-
ardous secondary materials received
and the date which the hazardous sec-
ondary materials were received. This
requirement may be satisfied by rou-
tine business records (e.g., financial
records, bills of lading, copies of DOT
shipping papers, or electronic con-
firmations of receipt); and

(vi) Reclaimers of hazardous sec-
ondary material excluded from regula-
tion under this exclusion and inter-
mediate facilities as defined in §260.10
of this chapter satisfy all of the fol-
lowing conditions:

(A) The reclaimer and intermediate
facility must maintain at its facility
for no less than three (3) years records

48

40 CFR Ch. | (7-1-12 Edition)

of all shipments of hazardous sec-
ondary material that were received at
the facility and, if applicable, for all
shipments of hazardous secondary ma-
terials that were received and subse-
quently sent off-site from the facility
for further reclamation. For each ship-
ment, these records must at a min-
imum contain the following informa-
tion:

(I) Name of the transporter and date
of the shipment;

(2) Name and address of the haz-
ardous secondary material generator
and, if applicable, the name and ad-
dress of the reclaimer or intermediate
facility which the hazardous secondary
materials were received from;

(3) The type and quantity of haz-
ardous secondary material in the ship-
ment; and

(4) For hazardous secondary mate-
rials that, after being received by the
reclaimer or intermediate facility,
were subsequently transferred off-site
for further reclamation, the name and
address of the (subsequent) reclaimer
and, if applicable, the name and ad-
dress of each intermediate facility to
which the hazardous secondary mate-
rial was sent.

(B) The intermediate facility must
send the hazardous secondary material
to the reclaimer(s) designated by the
hazardous secondary materials gener-
ator.

(C) The reclaimer and intermediate
facility must send to the hazardous
secondary material generator con-
firmations of receipt for all off-site
shipments of hazardous secondary ma-
terials. Confirmations of receipt must
include the name and address of the re-
claimer (or intermediate facility), the
type and quantity of the hazardous sec-
ondary materials received and the date
which the hazardous secondary mate-
rials were received. This requirement
may be satisfied by routine business
records (e.g., financial records, bills of
lading, copies of DOT shipping papers,
or electronic confirmations of receipt).

(D) The reclaimer and intermediate
facility must manage the hazardous
secondary material in a manner that is
at least as protective as that employed
for analogous raw material and must
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be contained. An ‘‘analogous raw mate-
rial”’ is a raw material for which a haz-
ardous secondary material is a sub-
stitute and serves the same function
and has similar physical and chemical
properties as the hazardous secondary
material.

(E) Any residuals that are generated
from reclamation processes will be
managed in a manner that is protective
of human health and the environment.
If any residuals exhibit a hazardous
characteristic according to subpart C
of 40 CFR part 261, or if they them-
selves are specifically listed in subpart
D of 40 CFR part 261, such residuals are
hazardous wastes and must be managed
in accordance with the applicable re-
quirements of 40 CFR parts 260 through
272.

(F) The reclaimer and intermediate
facility has financial assurance as re-
quired under subpart H of 40 CFR part
261.

(vii) In addition, all persons claiming
the exclusion under this paragraph
(a)(24) of this section must provide no-
tification as required under §260.42 of
this chapter.

(256) Hazardous secondary material
that is exported from the United States
and reclaimed at a reclamation facility
located in a foreign country is not a
solid waste, provided that the haz-
ardous secondary material generator
complies with the applicable require-
ments of paragraph (a)(24)(i)-(v) of this
section (excepting paragraph
(a)(v)(B)(2) of this section for foreign
reclaimers and foreign intermediate fa-
cilities), and that the hazardous sec-
ondary material generator also com-
plies with the following requirements:

(i) Notify EPA of an intended export
before the hazardous secondary mate-
rial is scheduled to leave the United
States. A complete notification must
be submitted at least sixty (60) days be-
fore the initial shipment is intended to
be shipped off-site. This notification
may cover export activities extending
over a twelve (12) month or lesser pe-
riod. The notification must be in writ-
ing, signed by the hazardous secondary
material generator, and include the
following information:

(A) Name, mailing address, telephone
number and EPA ID number (if applica-
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ble) of the hazardous secondary mate-
rial generator;

(B) A description of the hazardous
secondary material and the EPA haz-
ardous waste number that would apply
if the hazardous secondary material
was managed as hazardous waste and
the U.S. DOT proper shipping name,
hazard class and ID number (UN/NA)
for each hazardous secondary material
as identified in 49 CFR parts 171
through 177;

(C) The estimated frequency or rate
at which the hazardous secondary ma-
terial is to be exported and the period
of time over which the hazardous sec-
ondary material is to be exported;

(D) The estimated total quantity of
hazardous secondary material;

(E) All points of entry to and depar-
ture from each foreign country through
which the hazardous secondary mate-
rial will pass;

(F) A description of the means by
which each shipment of the hazardous
secondary material will be transported
(e.g., mode of transportation vehicle
(air, highway, rail, water, etc.), type(s)
of container (drums, boxes, tanks,
etc.));

(G) A description of the manner in
which the hazardous secondary mate-
rial will be reclaimed in the receiving
country;

(H) The name and address of the re-
claimer, any intermediate facility and
any alternate reclaimer and inter-
mediate facilities; and

(I) The name of any transit countries
through which the hazardous sec-
ondary material will be sent and a de-
scription of the approximate length of
time it will remain in such countries
and the nature of its handling while
there (for purposes of this section, the
terms ‘‘Acknowledgement of Consent’’,
“‘receiving country’ and ‘‘transit coun-
try”’ are used as defined in 40 CFR
262.51 with the exception that the
terms in this section refer to hazardous
secondary materials, rather than haz-
ardous waste):

(ii) Notifications submitted by mail
should be sent to the following mailing
address: Office of Enforcement and
Compliance Assurance, Office of Fed-
eral Activities, International Compli-
ance Assurance Division, (Mail Code
22564A), Environmental Protection
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Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Hand-delivered
notifications should be delivered to: Of-
fice of Enforcement and Compliance
Assurance, Office of Federal Activities,
International Compliance Assurance
Division, Environmental Protection
Agency, Ariel Rios Bldg., Room 6144,
12th St. and Pennsylvania Ave., NW.,
Washington, DC 20004. In both cases,
the following shall be prominently dis-
played on the front of the envelope:
“Attention: Notification of Intent to
Export.”

(iii) Except for changes to the tele-
phone number in paragraph (a)(25)(i)(A)
of this section and decreases in the
quantity of hazardous secondary mate-
rial indicated pursuant to paragraph
(a)(25)(1)(D) of this section, when the
conditions specified on the original no-
tification change (including any ex-
ceedance of the estimate of the quan-
tity of hazardous secondary material
specified in the original notification),
the hazardous secondary material gen-
erator must provide EPA with a writ-
ten renotification of the change. The
shipment cannot take place until con-
sent of the receiving country to the
changes (except for changes to para-
graph (a)(25)(i)(I) of this section and in
the ports of entry to and departure
from transit countries pursuant to
paragraphs (a)(25)(1)(E) of this section)
has been obtained and the hazardous
secondary material generator receives
from EPA an Acknowledgment of Con-
sent reflecting the receiving country’s
consent to the changes.

(iv) Upon request by EPA, the haz-
ardous secondary material generator
shall furnish to EPA any additional in-
formation which a receiving country
requests in order to respond to a notifi-
cation.

(v) EPA will provide a complete noti-
fication to the receiving country and
any transit countries. A notification is
complete when EPA receives a notifi-
cation which EPA determines satisfies
the requirements of paragraph (a)(25)(i)
of this section. Where a claim of con-
fidentiality is asserted with respect to
any notification information required
by paragraph (a)(25)(i) of this section,
EPA may find the notification not
complete until any such claim is re-
solved in accordance with 40 CFR 260.2.
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(vi) The export of hazardous sec-
ondary material under this paragraph
(a)(25) is prohibited unless the receiv-
ing country consents to the intended
export. When the receiving country
consents in writing to the receipt of
the hazardous secondary material, EPA
will send an Acknowledgment of Con-
sent to the hazardous secondary mate-
rial generator. Where the receiving
country objects to receipt of the haz-
ardous secondary material or with-
draws a prior consent, EPA will notify
the hazardous secondary material gen-
erator in writing. EPA will also notify
the hazardous secondary material gen-
erator of any responses from transit
countries.

(vii) For exports to OECD Member
countries, the receiving country may
respond to the notification using tacit
consent. If no objection has been
lodged by any receiving country or
transit countries to a notification pro-
vided pursuant to paragraph (a)(25)(i)
of this section within thirty (30) days
after the date of issuance of the ac-
knowledgement of receipt of notifica-
tion by the competent authority of the
receiving country, the transboundary
movement may commence. In such
cases, EPA will send an Acknowledg-
ment of Consent to inform the haz-
ardous secondary material generator
that the receiving country and any rel-
evant transit countries have not ob-
jected to the shipment, and are thus
presumed to have consented tacitly.
Tacit consent expires one (1) calendar
year after the close of the thirty (30)
day period; renotification and renewal
of all consents is required for exports
after that date.

(viii) A copy of the Acknowledgment
of Consent must accompany the ship-
ment. The shipment must conform to
the terms of the Acknowledgment of
Consent.

(ix) If a shipment cannot be delivered
for any reason to the reclaimer, inter-
mediate facility or the alternate re-
claimer or alternate intermediate fa-
cility, the hazardous secondary mate-
rial generator must re-notify EPA of a
change in the conditions of the original
notification to allow shipment to a new
reclaimer in accordance with para-
graph (iii) of this section and obtain
another Acknowledgment of Consent.
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(x) Hazardous secondary material
generators must keep a copy of each
notification of intent to export and
each Acknowledgment of Consent for a
period of three years following receipt
of the Acknowledgment of Consent.

(xi) Hazardous secondary material
generators must file with the Adminis-
trator no later than March 1 of each
year, a report summarizing the types,
quantities, frequency and ultimate des-
tination of all hazardous secondary
materials exported during the previous
calendar year. Annual reports sub-
mitted by mail should be sent to the
following address: Office of Enforce-
ment and Compliance Assurance, Office
of Federal Activities, International
Compliance Assurance Division (Mail
Code 2254A), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Hand-delivered
reports should be delivered to: Office of
Enforcement and Compliance Assur-

ance, Office of Federal Activities,
International Compliance Assurance
Division, Environmental Protection

Agency, Ariel Rios Bldg., Room 6144,
12th St. and Pennsylvania Ave., NW.,
Washington, DC 20004. Such reports
must include the following informa-
tion:

(A) Name, mailing and site address,
and EPA ID number (if applicable) of
the hazardous secondary material gen-
erator;

(B) The calendar year covered by the
report;

(C) The name and site address of each
reclaimer and intermediate facility;

(D) By reclaimer and intermediate
facility, for each hazardous secondary
material exported, a description of the
hazardous secondary material and the
EPA hazardous waste number that
would apply if the hazardous secondary
material was managed as hazardous
waste, DOT hazard class, the name and
U.S. EPA ID number (where applicable)
for each transporter used, the total
amount of hazardous secondary mate-
rial shipped and the number of ship-
ments pursuant to each notification;

(E) A certification signed by the haz-
ardous secondary material generator
which states: ‘I certify under penalty
of law that I have personally examined
and am familiar with the information
submitted in this and all attached doc-
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uments, and that based on my inquiry
of those individuals immediately re-
sponsible for obtaining the informa-
tion, I believe that the submitted infor-
mation is true, accurate, and complete.
I am aware that there are significant
penalties for submitting false informa-
tion including the possibility of fine
and imprisonment.”’

(xii) All persons claiming an exclu-
sion under this paragraph (a)(25) must
provide notification as required by
§260.42 of this chapter.

(b) Solid wastes which are not haz-
ardous wastes. The following solid
wastes are not hazardous wastes:

(1) Household waste, including house-
hold waste that has been collected,
transported, stored, treated, disposed,
recovered (e.g., refuse-derived fuel) or
reused. ‘‘Household waste” means any
material (including garbage, trash and
sanitary wastes in septic tanks) de-
rived from households (including single
and multiple residences, hotels and
motels, bunkhouses, ranger stations,
crew quarters, campgrounds, picnic
grounds and day-use recreation areas).
A resource recovery facility managing
municipal solid waste shall not be
deemed to be treating, storing, dis-
posing of, or otherwise managing haz-
ardous wastes for the purposes of regu-
lation under this subtitle, if such facil-
ity:

(1) Receives and burns only

(A) Household waste (from single and
multiple dwellings, hotels, motels, and
other residential sources) and

(B) Solid waste from commercial or
industrial sources that does not con-
tain hazardous waste; and

(ii) Such facility does not accept haz-
ardous wastes and the owner or oper-
ator of such facility has established
contractual requirements or other ap-
propriate mnotification or inspection
procedures to assure that hazardous
wastes are not received at or burned in
such facility.

(2) Solid wastes generated by any of
the following and which are returned
to the soils as fertilizers:

(i) The growing and harvesting of ag-
ricultural crops.

(ii) The raising of animals, including
animal manures.

(3) Mining overburden returned to
the mine site.
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(4) Fly ash waste, bottom ash waste,
slag waste, and flue gas emission con-
trol waste, generated primarily from
the combustion of coal or other fossil
fuels, except as provided by §266.112 of
this chapter for facilities that burn or
process hazardous waste.

(5) Drilling fluids, produced waters,
and other wastes associated with the
exploration, development, or produc-
tion of crude oil, natural gas or geo-
thermal energy.

(6)(i) Wastes which fail the test for
the Toxicity Characteristic because
chromium is present or are listed in
subpart D due to the presence of chro-
mium, which do not fail the test for
the Toxicity Characteristic for any
other constituent or are not listed due
to the presence of any other con-
stituent, and which do not fail the test
for any other characteristic, if it is
shown by a waste generator or by
waste generators that:

(A) The chromium in the waste is ex-
clusively (or nearly exclusively) tri-
valent chromium; and

(B) The waste is generated from an
industrial process which uses trivalent
chromium exclusively (or nearly exclu-
sively) and the process does not gen-
erate hexavalent chromium; and

(C) The waste is typically and fre-
quently managed in non-oxidizing envi-
ronments.

(ii) Specific wastes which meet the
standard in paragraphs (b)(6)(i) (A), (B),
and (C) (so long as they do not fail the
test for the toxicity characteristic for
any other constituent, and do not ex-
hibit any other characteristic) are:

(A) Chrome (blue) trimmings gen-
erated by the following subcategories
of the leather tanning and finishing in-
dustry; hair pulp/chrome tan/retan/wet
finish; hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse;
through-the-blue; and shearling.

(B) Chrome (blue) shavings generated
by the following subcategories of the
leather tanning and finishing industry:
Hair pulp/chrome tan/retan/wet finish;
hair save/chrome tan/retan/wet finish;
retan/wet finish; no beamhouse;
through-the-blue; and shearling.

(C) Buffing dust generated by the fol-
lowing subcategories of the leather
tanning and finishing industry; hair
pulp/chrome tan/retan/wet finish; hair
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save/chrome tan/retan/wet finish;
retan/wet finish; no beamhouse;
through-the-blue.

(D) Sewer screenings generated by
the following subcategories of the
leather tanning and finishing industry:
Hair pulp/chrome tan/retan/wet finish;
hair save/chrome tan/retan/wet finish;
retan/wet finish; no beamhouse;
through-the-blue; and shearling.

(BE) Wastewater treatment sludges
generated by the following subcat-
egories of the leather tanning and fin-
ishing industry: Hair pulp/chrome tan/
retan/wet finish; hair save/chrome tan/
retan/wet finish; retan/wet finish; no
beamhouse; through-the-blue; and
shearling.

(F) Wastewater treatment sludges
generated by the following subcat-
egories of the leather tanning and fin-
ishing industry: Hair pulp/chrome tan/
retan/wet finish; hair save/chrome tan/
retan/wet finish; and through-the-blue.

(G) Waste scrap leather from the
leather tanning industry, the shoe
manufacturing industry, and other
leather product manufacturing indus-
tries.

(H) Wastewater treatment sludges
from the production of TiO, pigment
using chromium-bearing ores by the
chloride process.

(7) Solid waste from the extraction,
beneficiation, and processing of ores
and minerals (including coal, phos-
phate rock, and overburden from the
mining of uranium ore), except as pro-
vided by §266.112 of this chapter for fa-
cilities that burn or process hazardous
waste.

(i) For purposes of §261.4(b)(7)
beneficiation of ores and minerals is
restricted to the following activities;
crushing; grinding; washing; dissolu-
tion; crystallization; filtration; sort-
ing; sizing; drying; sintering;
pelletizing; briquetting; calcining to
remove water and/or carbon dioxide;
roasting, autoclaving, and/or
chlorination in preparation for leach-
ing (except where the roasting (and/or
autoclaving and/or chlorination)/leach-
ing sequence produces a final or inter-
mediate product that does not undergo
further beneficiation or processing);
gravity concentration; magnetic sepa-
ration; electrostatic separation; flota-
tion; ion exchange; solvent extraction;
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electrowinning; precipitation; amal-
gamation; and heap, dump, vat, tank,
and in situ leaching.

(ii) For the purposes of §261.4(b)(7),
solid waste from the processing of ores
and minerals includes only the fol-
lowing wastes as generated:

(A) Slag from primary copper proc-
essing;

(B) Slag from primary lead proc-
essing;

(C) Red and brown muds from bauxite
refining;

(D) Phosphogypsum from phosphoric
acid production;

(E) Slag from elemental phosphorus

production;

(F) Gasifier ash from coal gasifi-
cation;

(&) Process wastewater from coal
gasification;

(H) Calcium sulfate wastewater

treatment plant sludge from primary
copper processing;

(I) Slag tailings from primary copper
processing;

(J) Fluorogypsum from hydrofluoric
acid production;

(K) Process wastewater
hydrofluoric acid production;

(L) Air pollution control dust/sludge
from iron blast furnaces;

(M) Iron blast furnace slag;

(N) Treated residue from roasting/
leaching of chrome ore;

(0O) Process wastewater from primary
magnesium processing by the anhy-
drous process;

(P) Process wastewater from phos-
phoric acid production;

(Q) Basic oxygen furnace and open
hearth furnace air pollution control
dust/sludge from carbon steel produc-
tion;

(R) Basic oxygen furnace and open
hearth furnace slag from carbon steel
production;

(S) Chloride process waste solids
from titanium tetrachloride produc-
tion;

(T) Slag from primary gzinc proc-
essing.

(iii) A residue derived from co-proc-
essing mineral processing secondary
materials with normal beneficiation
raw materials or with normal mineral
processing raw materials remains ex-
cluded under paragraph (b) of this sec-
tion if the owner or operator:

from
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(A) Processes at least 50 percent by
weight normal beneficiation raw mate-
rials or normal mineral processing raw
materials; and,

(B) Legitimately reclaims the sec-
ondary mineral processing materials.

(8) Cement kiln dust waste, except as
provided by §266.112 of this chapter for
facilities that burn or process haz-
ardous waste.

(9) Solid waste which consists of dis-
carded arsenical-treated wood or wood
products which fails the test for the
Toxicity Characteristic for Hazardous
Waste Codes D004 through D017 and
which is not a hazardous waste for any
other reason if the waste is generated
by persons who utilize the arsenical-
treated wood and wood products for
these materials’ intended end use.

(10) Petroleum-contaminated media
and debris that fail the test for the
Toxicity Characteristic of §261.24 (Haz-
ardous Waste Codes D018 through D043
only) and are subject to the corrective
action regulations under part 280 of
this chapter.

(11) Injected groundwater that is haz-
ardous only because it exhibits the
Toxicity Characteristic (Hazardous
Waste Codes D018 through D043 only) in
§261.24 of this part that is reinjected
through an underground injection well
pursuant to free phase hydrocarbon re-
covery operations undertaken at petro-
leum refineries, petroleum marketing
terminals, petroleum bulk plants, pe-
troleum pipelines, and petroleum
transportation spill sites until January
25, 1993. This extension applies to re-
covery operations in existence, or for
which contracts have been issued, on or
before March 25, 1991. For groundwater
returned through infiltration galleries
from such operations at petroleum re-
fineries, marketing terminals, and
bulk plants, until [insert date six
months after publication]. New oper-
ations involving injection wells (begin-
ning after March 25, 1991) will qualify
for this compliance date extension
(until January 25, 1993) only if:

(i) Operations are performed pursu-
ant to a written state agreement that
includes a provision to assess the
groundwater and the need for further
remediation once the free phase recov-
ery is completed; and
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(ii) A copy of the written agreement
has been submitted to: Waste Identi-
fication Branch (5304), U.S. Environ-
mental Protection Agency, 1200 Penn-
sylvania Ave., NW., Washington, DC
20460.

(12) Used chlorofluorocarbon refrig-
erants from totally enclosed heat
transfer equipment, including mobile
air conditioning systems, mobile re-
frigeration, and commercial and indus-
trial air conditioning and refrigeration
systems that use chlorofluorocarbons
as the heat transfer fluid in a refrigera-
tion cycle, provided the refrigerant is
reclaimed for further use.

(13) Non-terne plated used oil filters
that are not mixed with wastes listed
in subpart D of this part if these oil fil-
ters have been gravity hot-drained
using one of the following methods:

(i) Puncturing the filter anti-drain
back valve or the filter dome end and
hot-draining;

(ii) Hot-draining and crushing;

(iii) Dismantling and hot-draining; or

(iv) Any other equivalent hot-drain-
ing method that will remove used oil.

(14) Used oil re-refining distillation
bottoms that are used as feedstock to
manufacture asphalt products.

(15) Leachate or gas condensate col-
lected from landfills where certain
solid wastes have been disposed, pro-
vided that:

(i) The solid wastes disposed would
meet one or more of the listing descrip-
tions for Hazardous Waste Codes K169,
K170, K171, K172, K174, K175, K176, K177,
K178 and K181 if these wastes had been
generated after the effective date of
the listing;

(ii) The solid wastes described in
paragraph (b)(15)(i) of this section were
disposed prior to the effective date of
the listing;

(iii) The leachate or gas condensate
do not exhibit any characteristic of
hazardous waste nor are derived from
any other listed hazardous waste;

(iv) Discharge of the leachate or gas
condensate, including leachate or gas
condensate transferred from the land-
fill to a POTW by truck, rail, or dedi-
cated pipe, is subject to regulation
under sections 307(b) or 402 of the Clean
Water Act.

(v) As of February 13, 2001, leachate
or gas condensate derived from K169-
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K172 is no longer exempt if it is stored
or managed in a surface impoundment
prior to discharge. As of November 21,
2003, leachate or gas condensate de-
rived from K176, K177, and K178 is no
longer exempt if it is stored or man-
aged in a surface impoundment prior to
discharge. After February 26, 2007,
leachate or gas condensate derived
from K181 will no longer be exempt if it
is stored or managed in a surface im-
poundment prior to discharge. There is
one exception: if the surface impound-
ment is used to temporarily store
leachate or gas condensate in response
to an emergency situation (e.g., shut-
down of wastewater treatment system),
provided the impoundment has a dou-
ble liner, and provided the leachate or
gas condensate is removed from the
impoundment and continues to be man-
aged in compliance with the conditions
of this paragraph (b)(15)(v) after the
emergency ends.

(16) [Reserved]

(17) Solid waste that would otherwise
meet the definition of low-level mixed
wastes (LLMW) pursuant to §266.210 of
this chapter that is generated at the
Ortho-McNeil Pharmaceutical, Inc.
(OMP Spring House) research and de-
velopment facility in Spring House,
Pennsylvania and treated on-site using
a bench-scale high temperature cata-
lytic oxidation unit is not a hazardous
waste provided that:

(i) The total volume of LLMW gen-
erated and treated is no greater than 50
liters/year, (ii) OMP Spring House sub-
mits a written report to the EPA Re-
gion III office once every six months
beginning six months after June 27,
2005, that must contain the following:

(A) Analysis demonstrating the de-
struction and removal efficiency of the
treatment technology for all organic
components of the wastestream,

(B) Analysis demonstrating the cap-
ture efficiencies of the treatment tech-
nology for all radioactive components
of the wastestream and an estimate of
the amount of radioactivity released
during the reporting period,

(C) Analysis (including concentra-
tions of constituents, including inor-
ganic constituents, present and radio-
activity) of the wastestream prior to
and after treatment,
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(D) Volume of the wastestream being
treated per batch, as well as a total for
the duration of the reporting period,
and

(E) Final disposition of the radio-
active residuals from the treatment of
the wastestream.

(iii) OMP Spring House makes no sig-
nificant changes to the design or oper-
ation of the high temperature catalytic
oxidation unit or the wastestream.

(iv) This exclusion will remain in af-
fect for 5 years from June 27, 2005.

(c) Hazardous wastes which are ex-
empted from certain regulations. A
hazardous waste which is generated in
a product or raw material storage
tank, a product or raw material trans-
port vehicle or vessel, a product or raw
material pipeline, or in a manufac-
turing process unit or an associated
non-waste-treatment-manufacturing
unit, is not subject to regulation under
parts 262 through 265, 268, 270, 271 and
124 of this chapter or to the notifica-
tion requirements of section 3010 of
RCRA until it exits the unit in which it
was generated, unless the unit is a sur-
face impoundment, or unless the haz-
ardous waste remains in the unit more
than 90 days after the unit ceases to be
operated for manufacturing, or for
storage or transportation of product or
raw materials.

(d) Samples. (1) Except as provided in
paragraph (d)(2) of this section, a sam-
ple of solid waste or a sample of water,
soil, or air, which is collected for the
sole purpose of testing to determine its
characteristics or composition, is not
subject to any requirements of this
part or parts 262 through 268 or part 270
or part 124 of this chapter or to the no-
tification requirements of section 3010
of RCRA, when:

(i) The sample is being transported to
a laboratory for the purpose of testing;
or

(ii) The sample is being transported
back to the sample collector after test-
ing; or

(iii) The sample is being stored by
the sample collector before transport
to a laboratory for testing; or

(iv) The sample is being stored in a
laboratory before testing; or

(v) The sample is being stored in a
laboratory after testing but before it is
returned to the sample collector; or
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(vi) The sample is being stored tem-
porarily in the laboratory after testing
for a specific purpose (for example,
until conclusion of a court case or en-
forcement action where further testing
of the sample may be necessary).

(2) In order to qualify for the exemp-
tion in paragraphs (d)(1) (i) and (ii) of
this section, a sample collector ship-
ping samples to a laboratory and a lab-
oratory returning samples to a sample
collector must:

(i) Comply with U.S. Department of
Transportation (DOT), TU.S. Postal
Service (USPS), or any other applica-
ble shipping requirements; or

(ii) Comply with the following re-
quirements if the sample collector de-
termines that DOT, USPS, or other
shipping requirements do not apply to
the shipment of the sample:

(A) Assure that the following infor-
mation accompanies the sample:

(I) The sample collector’s name,
mailing address, and telephone num-
ber;

(2) The laboratory’s name, mailing
address, and telephone number;

(3) The quantity of the sample;

(4) The date of shipment; and

(5) A description of the sample.

(B) Package the sample so that it
does not leak, spill, or vaporize from
its packaging.

(3) This exemption does not apply if
the laboratory determines that the
waste is hazardous but the laboratory
is no longer meeting any of the condi-
tions stated in paragraph (d)(1) of this
section.

(e) Treatability Study Samples. (1) Ex-
cept as provided in paragraph (e)(2) of
this section, persons who generate or
collect samples for the purpose of con-
ducting treatability studies as defined
in section 260.10, are not subject to any
requirement of parts 261 through 263 of
this chapter or to the notification re-
quirements of Section 3010 of RCRA,
nor are such samples included in the
quantity determinations of §261.5 and
§262.34(d) when:

(i) The sample is being collected and
prepared for transportation by the gen-
erator or sample collector; or

(ii) The sample is being accumulated
or stored by the generator or sample
collector prior to transportation to a
laboratory or testing facility; or
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(iii) The sample is being transported
to the laboratory or testing facility for
the purpose of conducting a treat-
ability study.

(2) The exemption in paragraph (e)(1)
of this section is applicable to samples
of hazardous waste being collected and
shipped for the purpose of conducting
treatability studies provided that:

(i) The generator or sample collector
uses (in ‘‘treatability studies’) no
more than 10,000 kg of media contami-
nated with non-acute hazardous waste,
1000 kg of non-acute hazardous waste
other than contaminated media, 1 kg of
acute hazardous waste, 2500 kg of
media contaminated with acute haz-
ardous waste for each process being
evaluated for each generated waste
stream; and

(ii) The mass of each sample ship-
ment does not exceed 10,000 kg; the
10,000 kg quantity may be all media
contaminated with non-acute haz-
ardous waste, or may include 2500 kg of
media contaminated with acute haz-
ardous waste, 1000 kg of hazardous
waste, and 1 kg of acute hazardous
waste; and

(iii) The sample must be packaged so
that it will not leak, spill, or vaporize
from its packaging during shipment
and the requirements of paragraph A or
B of this subparagraph are met.

(A) The transportation of each sam-
ple shipment complies with U.S. De-

partment of Transportation (DOT),
U.S. Postal Service (USPS), or any
other applicable shipping require-
ments; or

(B) If the DOT, USPS, or other ship-
ping requirements do not apply to the
shipment of the sample, the following
information must accompany the sam-
ple:

(I) The name, mailing address, and
telephone number of the originator of
the sample;

(2) The name, address, and telephone
number of the facility that will per-
form the treatability study;

(3) The quantity of the sample;

(4) The date of shipment; and

(5) A description of the sample, in-
cluding its EPA Hazardous Waste Num-
ber.

(iv) The sample is shipped to a lab-
oratory or testing facility which is ex-
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empt under §261.4(f) or has an appro-
priate RCRA permit or interim status.

(v) The generator or sample collector
maintains the following records for a
period ending 3 years after completion
of the treatability study:

(A) Copies of the shipping documents;

(B) A copy of the contract with the
facility conducting the treatability
study;

(C) Documentation showing:

(I) The amount of waste shipped
under this exemption;

(2) The name, address, and EPA iden-
tification number of the laboratory or
testing facility that received the
waste;

(3) The date the shipment was made;
and

(4) Whether or not unused samples
and residues were returned to the gen-
erator.

(vi) The generator reports the infor-
mation required under paragraph
(e)(2)(v)(C) of this section in its bien-
nial report.

(3) The Regional Administrator may
grant requests on a case-by-case basis
for up to an additional two years for
treatability studies involving Dbio-
remediation. The Regional Adminis-
trator may grant requests on a case-
by-case basis for quantity limits in ex-
cess of those specified in paragraphs
(e)(2) (i) and (ii) and (f)(4) of this sec-
tion, for up to an additional 5000 kg of
media contaminated with non-acute
hazardous waste, 500 kg of non-acute
hazardous waste, 2500 kg of media con-
taminated with acute hazardous waste
and 1 kg of acute hazardous waste:

(i) In response to requests for author-
ization to ship, store and conduct
treatability studies on additional quan-
tities in advance of commencing treat-
ability studies. Factors to be consid-
ered in reviewing such requests include
the nature of the technology, the type
of process (e.g., batch versus contin-
uous), size of the unit undergoing test-
ing (particularly in relation to scale-up
considerations), the time/quantity of
material required to reach steady state
operating conditions, or test design
considerations such as mass balance
calculations.

(ii) In response to requests for au-
thorization to ship, store and conduct
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treatability studies on additional quan-
tities after initiation or completion of
initial treatability studies, when:
There has been an equipment or me-
chanical failure during the conduct of a
treatability study; there is a need to
verify the results of a previously con-
ducted treatability study; there is a
need to study and analyze alternative
techniques within a previously evalu-
ated treatment process; or there is a
need to do further evaluation of an on-
going treatability study to determine
final specifications for treatment.

(iii) The additional quantities and
timeframes allowed in paragraph (e)(3)
(i) and (ii) of this section are subject to
all the provisions in paragraphs (e) (1)
and (e)(2) (iii) through (vi) of this sec-
tion. The generator or sample collector
must apply to the Regional Adminis-
trator in the Region where the sample
is collected and provide in writing the
following information:

(A) The reason why the generator or
sample collector requires additional
time or quantity of sample for treat-
ability study evaluation and the addi-
tional time or quantity needed;

(B) Documentation accounting for all
samples of hazardous waste from the
waste stream which have been sent for
or undergone treatability studies in-
cluding the date each previous sample
from the waste stream was shipped, the
quantity of each previous shipment,
the laboratory or testing facility to
which it was shipped, what treatability
study processes were conducted on
each sample shipped, and the available
results on each treatability study;

(C) A description of the technical
modifications or change in specifica-
tions which will be evaluated and the
expected results;

(D) If such further study is being re-
quired due to equipment or mechanical
failure, the applicant must include in-
formation regarding the reason for the
failure or breakdown and also include
what procedures or equipment im-
provements have been made to protect
against further breakdowns; and

(E) Such other information that the
Regional Administrator considers nec-
essary.

(f) Samples Undergoing Treatability
Studies at Laboratories and Testing Fa-
cilities. Samples undergoing treat-
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ability studies and the laboratory or
testing facility conducting such treat-
ability studies (to the extent such fa-
cilities are not otherwise subject to
RCRA requirements) are not subject to
any requirement of this part, part 124,
parts 262-266, 268, and 270, or to the no-
tification requirements of Section 3010
of RCRA provided that the conditions
of paragraphs (f) (1) through (11) of this
section are met. A mobile treatment
unit (MTU) may qualify as a testing fa-
cility subject to paragraphs (f) (1)
through (11) of this section. Where a
group of MTUs are located at the same
site, the limitations specified in (f) (1)
through (11) of this section apply to the
entire group of MTUs collectively as if
the group were one MTU.

(1) No less than 45 days before con-
ducting treatability studies, the facil-
ity notifies the Regional Adminis-
trator, or State Director (if located in
an authorized State), in writing that it
intends to conduct treatability studies
under this paragraph.

(2) The laboratory or testing facility
conducting the treatability study has
an EPA identification number.

(3) No more than a total of 10,000 kg
of ‘“‘as received” media contaminated
with non-acute hazardous waste, 2500
kg of media contaminated with acute
hazardous waste or 250 kg of other ‘‘as
received’ hazardous waste is subject to
initiation of treatment in all treat-
ability studies in any single day. ‘“‘As
received” waste refers to the waste as
received in the shipment from the gen-
erator or sample collector.

(4) The quantity of ‘‘as received’ haz-
ardous waste stored at the facility for
the purpose of evaluation in treat-
ability studies does not exceed 10,000
kg, the total of which can include
10,000 kg of media contaminated with
non-acute hazardous waste, 2500 kg of
media contaminated with acute haz-
ardous waste, 1000 kg of non-acute haz-
ardous wastes other than contaminated
media, and 1 kg of acute hazardous
waste. This quantity limitation does
not include treatment materials (in-
cluding nonhazardous solid waste)
added to ‘‘as received’” hazardous
waste.

(5) No more than 90 days have elapsed
since the treatability study for the
sample was completed, or no more than
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one year (two years for treatability
studies involving bioremediation) have
elapsed since the generator or sample
collector shipped the sample to the lab-
oratory or testing facility, whichever
date first occurs. Up to 500 kg of treat-
ed material from a particular waste
stream from treatability studies may
be archived for future evaluation up to
five years from the date of initial re-
ceipt. Quantities of materials archived
are counted against the total storage
limit for the facility.

(6) The treatability study does not
involve the placement of hazardous
waste on the land or open burning of
hazardous waste.

(7) The facility maintains records for
3 years following completion of each
study that show compliance with the
treatment rate limits and the storage
time and quantity limits. The fol-
lowing specific information must be in-
cluded for each treatability study con-
ducted:

(i) The name, address, and EPA iden-
tification number of the generator or
sample collector of each waste sample;

(ii) The date the shipment was re-
ceived;

(iii) The quantity of waste accepted;

(iv) The quantity of ‘as received”
waste in storage each day;

(v) The date the treatment study was
initiated and the amount of ‘‘as re-
ceived” waste introduced to treatment
each day;

(vi) The date the treatability study
was concluded;

(vii) The date any unused sample or
residues generated from the treat-
ability study were returned to the gen-
erator or sample collector or, if sent to
a designated facility, the name of the
facility and the EPA identification
number.

(8) The facility keeps, on-site, a copy
of the treatability study contract and
all shipping papers associated with the
transport of treatability study samples
to and from the facility for a period
ending 3 years from the completion
date of each treatability study.

(9) The facility prepares and submits
a report to the Regional Adminis-
trator, or state Director (if located in
an authorized state), by March 15 of
each year, that includes the following
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information for the previous calendar
year:

(i) The name, address, and EPA iden-
tification number of the facility con-
ducting the treatability studies;

(i) The types (by process) of treat-
ability studies conducted;

(iii) The names and addresses of per-
sons for whom studies have been con-
ducted (including their EPA identifica-
tion numbers);

(iv) The total quantity of waste in
storage each day;

(v) The quantity and types of waste
subjected to treatability studies;

(vi) When each treatability study was
conducted;

(vii) The final disposition of residues
and unused sample from each treat-
ability study.

(10) The facility determines whether
any unused sample or residues gen-
erated by the treatability study are
hazardous waste under §261.3 and, if so,
are subject to parts 261 through 268,
and part 270 of this chapter, unless the
residues and unused samples are re-
turned to the sample originator under
the §261.4(e) exemption.

(11) The facility notifies the Regional
Administrator, or State Director (if lo-
cated in an authorized State), by letter
when the facility is no longer planning
to conduct any treatability studies at
the site.

(g) Dredged material that is not a haz-
ardous waste. Dredged material that is
subject to the requirements of a permit
that has been issued under 404 of the
Federal Water Pollution Control Act
(33 U.S.C.1344) or section 103 of the Ma-
rine Protection, Research, and Sanc-
tuaries Act of 1972 (33 U.S.C. 1413) is
not a hazardous waste. For this para-
graph (g), the following definitions
apply:

(1) The term dredged material has the
same meaning as defined in 40 CFR
232.2;

(2) The term permit means:

(i) A permit issued by the U.S. Army
Corps of Engineers (Corps) or an ap-
proved State under section 404 of the
Federal Water Pollution Control Act
(33 U.S.C. 1344);

(ii) A permit issued by the Corps
under section 103 of the Marine Protec-
tion, Research, and Sanctuaries Act of
1972 (33 U.S.C. 1413); or
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(iii) In the case of Corps civil works
projects, the administrative equivalent
of the permits referred to in para-
graphs (g)(2)(i) and (ii) of this section,
as provided for in Corps regulations
(for example, see 33 CFR 336.1, 336.2,
and 337.6).

[45 FR 33119, May 19, 1980]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §261.4, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§261.5 Special requirements for haz-
ardous waste generated by condi-
tionally exempt small quantity gen-
erators.

(a) A generator is a conditionally ex-
empt small quantity generator in a cal-
endar month if he generates no more
than 100 kilograms of hazardous waste
in that month.

(b) Except for those wastes identified
in paragraphs (e), (f), (g), and (j) of this
section, a conditionally exempt small
quantity generator’s hazardous wastes
are not subject to regulation under
parts 262 through 268, and parts 270 and
124 of this chapter, and the notification
requirements of section 3010 of RCRA,
provided the generator complies with
the requirements of paragraphs (f), (g),
and (j) of this section.

(c) When making the quantity deter-
minations of this part and 40 CFR part
262, the generator must include all haz-
ardous waste that it generates, except
hazardous waste that:

(1) Is exempt from regulation under
40 CFR 261.4(c) through (f), 261.6(a)(3),
261.7(a)(1), or 261.8; or

(2) Is managed immediately upon
generation only in on-site elementary
neutralization units, wastewater treat-
ment units, or totally enclosed treat-
ment facilities as defined in 40 CFR
260.10; or

(3) Is recycled, without prior storage
or accumulation, only in an on-site
process subject to regulation under 40
CFR 261.6(c)(2); or

(4) Is used oil managed under the re-
quirements of 40 CFR 261.6(a)(4) and 40
CFR part 279; or

(5) Is spent lead-acid batteries man-
aged under the requirements of 40 CFR
part 266, subpart G; or
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(6) Is universal waste managed under
40 CFR 261.9 and 40 CFR part 273;

(7) Is a hazardous waste that is an un-
used commercial chemical product
(listed in 40 CFR part 261, subpart D or
exhibiting one or more characteristics
in 40 CFR part 261, subpart C) that is
generated solely as a result of a labora-
tory clean-out conducted at an eligible
academic entity pursuant to §262.213.
For purposes of this provision, the
term eligible academic entity shall
have the meaning as defined in §262.200
of Part 262.

(d) In determining the quantity of
hazardous waste generated, a generator
need not include:

(1) Hazardous waste when it is re-
moved from on-site storage; or

(2) Hazardous waste produced by on-
site treatment (including reclamation)
of his hazardous waste, so long as the
hazardous waste that is treated was
counted once; or

(3) Spent materials that are gen-
erated, reclaimed, and subsequently re-
used on-site, so long as such spent ma-
terials have been counted once.

(e) If a generator generates acute
hazardous waste in a calendar month
in quantities greater than set forth
below, all quantities of that acute haz-
ardous waste are subject to full regula-
tion under parts 262 through 268, and
parts 270 and 124 of this chapter, and
the notification requirements of sec-
tion 3010 of RCRA:

(1) A total of one kilogram of acute
hazardous wastes listed in §§261.31 or
261.33(e).

(2) A total of 100 kilograms of any
residue or contaminated soil, waste, or
other debris resulting from the clean-
up of a spill, into or on any land or
water, of any acute hazardous wastes
listed in §§261.31, or 261.33(e).

NOTE TO PARAGRAPH (E): ‘‘Full regula-
tion”” means those regulations applica-
ble to generators of 1,000 kg or greater
of hazardous waste in a calendar
month.

(f) In order for acute hazardous
wastes generated by a generator of
acute hazardous wastes in quantities
equal to or less than those set forth in
paragraphs (e)(1) or (e)(2) of this sec-
tion to be excluded from full regulation
under this section, the generator must
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comply with the following require-
ments:

(1) Section 262.11 of this chapter;

(2) The generator may accumulate
acute hazardous waste on-site. If he ac-
cumulates at any time acute hazardous
wastes in quantities greater than those
set forth in paragraph (e)(1) or (e)(2) of
this section, all of those accumulated
wastes are subject to regulation under
parts 262 through 268, and parts 270 and
124 of this chapter, and the applicable
notification requirements of section
3010 of RCRA. The time period of
§262.34(a) of this chapter, for accumula-
tion of wastes on-site, begins when the
accumulated wastes exceed the appli-
cable exclusion limit;

(3) A conditionally exempt small
quantity generator may either treat or
dispose of his acute hazardous waste in
an on-site facility or ensure delivery to
an off-site treatment, storage, or dis-
posal facility, either of which, if lo-
cated in the U.S., is:

(i) Permitted under part 270 of this
chapter;

(ii) In interim status under parts 270
and 265 of this chapter;

(iii) Authorized to manage hazardous
waste by a State with a hazardous
waste management program approved
under part 271 of this chapter;

(iv) Permitted, licensed, or registered
by a State to manage municipal solid
waste and, if managed in a municipal
solid waste landfill is subject to Part
258 of this chapter;

(v) Permitted, licensed, or registered
by a State to manage non-municipal
non-hazardous waste and, if managed
in a non-municipal non-hazardous
waste disposal unit after January 1,
1998, is subject to the requirements in
§§257.5 through 257.30 of this chapter; or

(vi) A facility which:

(A) Beneficially uses or reuses, or le-
gitimately recycles or reclaims its
waste; or

(B) Treats its waste prior to bene-
ficial use or reuse, or legitimate recy-
cling or reclamation; or

(vii) For universal waste managed
under part 273 of this chapter, a uni-
versal waste handler or destination fa-
cility subject to the requirements of
part 273 of this chapter.

(g2) In order for hazardous waste gen-
erated by a conditionally exempt small
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quantity generator in quantities of 100
kilograms or less of hazardous waste
during a calendar month to be excluded
from full regulation under this section,
the generator must comply with the
following requirements:

(1) Section 262.11 of this chapter;

(2) The conditionally exempt small
quantity generator may accumulate
hazardous waste on-site. If he accumu-
lates at any time 1,000 kilograms or
greater of his hazardous wastes, all of
those accumulated wastes are subject
to regulation under the special provi-
sions of part 262 applicable to genera-
tors of greater than 100 kg and less
than 1000 kg of hazardous waste in a
calendar month as well as the require-
ments of parts 263 through 268, and
parts 270 and 124 of this chapter, and
the applicable notification require-
ments of section 3010 of RCRA. The
time period of §262.34(d) for accumula-
tion of wastes on-site begins for a con-
ditionally exempt small quantity gen-
erator when the accumulated wastes
equal or exceed 1000 kilograms;

(3) A conditionally exempt small
quantity generator may either treat or
dispose of his hazardous waste in an
on-site facility or ensure delivery to an
off-site treatment, storage or disposal
facility, either of which, if located in
the U.S., is:

(i) Permitted under part 270 of this
chapter;

(ii) In interim status under parts 270
and 265 of this chapter;

(iii) Authorized to manage hazardous
waste by a State with a hazardous
waste management program approved
under part 271 of this chapter;

(iv) Permitted, licensed, or registered
by a State to manage municipal solid
waste and, if managed in a municipal
solid waste landfill is subject to Part
258 of this chapter;

(v) Permitted, licensed, or registered
by a State to manage non-municipal
non-hazardous waste and, if managed
in a non-municipal non-hazardous
waste disposal unit after January 1,
1998, is subject to the requirements in
§§257.5 through 257.30 of this chapter; or

(vi) A facility which:

(A) Beneficially uses or reuses, or le-
gitimately recycles or reclaims its
waste; or
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(B) Treats its waste prior to bene-
ficial use or reuse, or legitimate recy-
cling or reclamation; or

(vii) For universal waste managed
under part 273 of this chapter, a uni-
versal waste handler or destination fa-
cility subject to the requirements of
part 273 of this chapter.

(h) Hazardous waste subject to the
reduced requirements of this section
may be mixed with mnon-hazardous
waste and remain subject to these re-
duced requirements even though the
resultant mixture exceeds the quantity
limitations identified in this section,
unless the mixture meets any of the
characteristics of hazardous waste
identified in subpart C.

(i) If any person mixes a solid waste
with a hazardous waste that exceeds a
quantity exclusion level of this section,
the mixture is subject to full regula-
tion.

(j) If a conditionally exempt small
quantity generator’s wastes are mixed
with used oil, the mixture is subject to
part 279 of this chapter. Any material
produced from such a mixture by proc-
essing, blending, or other treatment is
also so regulated.

[61 FR 10174, Mar. 24, 1986, as amended at 51
FR 28682, Aug. 8, 1986; 51 FR 40637, Nov. 7,
1986; 53 FR 27163, July 19, 1988; 58 FR 26424,
May 3, 1993; 60 FR 25541, May 11, 1995; 61 FR
34278, July 1, 1996; 63 FR 24968, May 6, 1998; 63
FR 37782, July 14, 1998; 68 FR 44665, July 30,
2003; 73 FR 72954, Dec. 1, 2008; 75 FR 13001,
Mar. 18, 2010]

§261.6 Requirements for recyclable

materials.

(a)(1) Hazardous wastes that are recy-
cled are subject to the requirements for
generators, transporters, and storage
facilities of paragraphs (b) and (c) of
this section, except for the materials
listed in paragraphs (a)(2) and (a)(3) of
this section. Hazardous wastes that are
recycled will be known as ‘‘recyclable
materials.”

(2) The following recyclable mate-
rials are not subject to the require-
ments of this section but are regulated
under subparts C through N of part 266
of this chapter and all applicable provi-
sions in parts 268, 270, and 124 of this
chapter.

(i) Recyclable materials used in a
manner constituting disposal (40 CFR
part 266, subpart C);
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(ii) Hazardous wastes burned (as de-
fined in section 266.100(a)) in boilers
and industrial furnaces that are not
regulated under subpart O of part 264 or
265 of this chapter (40 CFR part 266,
subpart H);

(iii) Recyclable materials from which
precious metals are reclaimed (40 CFR
part 266, subpart F);

(iv) Spent lead-acid batteries that
are being reclaimed (40 CFR part 266,
subpart G).

(3) The following recyclable mate-
rials are not subject to regulation
under parts 262 through parts 268, 270 or
124 of this chapter, and are not subject
to the notification requirements of sec-
tion 3010 of RCRA:

(i) Industrial ethyl alcohol that is re-
claimed except that, unless provided
otherwise in an international agree-
ment as specified in §262.58:

(A) A person initiating a shipment
for reclamation in a foreign country,
and any intermediary arranging for the
shipment, must comply with the re-
quirements applicable to a primary ex-
porter in §§262.53, 262.56 (a)(1)—(4), (6),
and (b), and 262.57, export such mate-
rials only upon consent of the receiving
country and in conformance with the
EPA Acknowledgment of Consent as
defined in subpart E of part 262, and
provide a copy of the EPA Acknowledg-
ment of Consent to the shipment to the
transporter transporting the shipment
for export;

(B) Transporters transporting a ship-
ment for export may not accept a ship-
ment if he knows the shipment does
not conform to the EPA Acknowledg-
ment of Consent, must ensure that a
copy of the EPA Acknowledgment of
Consent accompanies the shipment and
must ensure that it is delivered to the
facility designated by the person initi-
ating the shipment.

(ii) Scrap metal that is not excluded
under §261.4(a)(13);

(iii) Fuels produced from the refining
of oil-bearing hazardous waste along
with normal process streams at a pe-
troleum refining facility if such wastes
result from normal petroleum refining,
production, and transportation prac-
tices (this exemption does not apply to
fuels produced from oil recovered from
oil-bearing hazardous waste, where
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such recovered oil is already excluded
under §261.4(a)(12);

(iv)(A) Hazardous waste fuel produced
from oil-bearing hazardous wastes from
petroleum refining, production, or
transportation practices, or produced
from o0il reclaimed from such haz-
ardous wastes, where such hazardous
wastes are reintroduced into a process
that does not use distillation or does
not produce products from crude oil so
long as the resulting fuel meets the
used oil specification under §279.11 of
this chapter and so long as no other
hazardous wastes are used to produce
the hazardous waste fuel;

(B) Hazardous waste fuel produced
from oil-bearing hazardous waste from
petroleum refining production, and
transportation practices, where such
hazardous wastes are reintroduced into
a refining process after a point at
which contaminants are removed, so
long as the fuel meets the used oil fuel
specification under §279.11 of this chap-
ter; and

(C) 0il reclaimed from oil-bearing
hazardous wastes from petroleum refin-
ing, production, and transportation
practices, which reclaimed oil is
burned as a fuel without reintroduction
to a refining process, so long as the re-
claimed oil meets the used oil fuel
specification under §279.11 of this chap-
ter.

(4) Used oil that is recycled and is
also a hazardous waste solely because
it exhibits a hazardous characteristic
is not subject to the requirements of
parts 260 through 268 of this chapter,
but is regulated under part 279 of this
chapter. Used oil that is recycled in-
cludes any used oil which is reused, fol-
lowing its original use, for any purpose
(including the purpose for which the oil
was originally used). Such term in-
cludes, but is not limited to, oil which
is re-refined, reclaimed, burned for en-
ergy recovery, or reprocessed.

() Hazardous waste that is exported
to or imported from designated mem-
ber countries of the Organization for
Economic Cooperation and Develop-
ment (OECD) (as defined in
§262.58(a)(1)) for purpose of recovery is
subject to the requirements of 40 CFR
part 262, subpart H, if it is subject to
either the Federal manifesting require-
ments of 40 CFR Part 262, to the uni-
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versal waste management standards of
40 CFR Part 273, or to State require-
ments analogous to 40 CFR Part 273.

(b) Generators and transporters of re-
cyclable materials are subject to the
applicable requirements of parts 262
and 263 of this chapter and the notifica-
tion requirements under section 3010 of
RCRA, except as provided in par