AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

CODE OF FEDERAL
REGULATIONS

Title 32

National Defense

Parts 1 to 190

Revised as of July 1, 2012

Containing a codification of documents
of general applicability and future effect

As of July 1, 2012

Published by the Office of the Federal Register
National Archives and Records Administration
as a Special Edition of the Federal Register



U.S. GOVERNMENT OFFICIAL EDITION NOTICE

Legal Status and Use of Seals and Logos

The seal of the National Archives and Records Administration
(NARA) authenticates the Code of Federal Regulations (CFR) as
the official codification of Federal regulations established under
the Federal Register Act. Under the provisions of 44 U.S.C. 1507, the
contents of the CFR, a special edition of the Federal Register, shall
be judicially noticed. The CFR is prima facie evidence of the origi-
nal documents published in the Federal Register (44 U.S.C. 1510).

It is prohibited to use NARA’s official seal and the stylized Code
of Federal Regulations logo on any republication of this material
without the express, written permission of the Archivist of the
United States or the Archivist’s designee. Any person using
NARA’s official seals and logos in a manner inconsistent with the
provisions of 36 CFR part 1200 is subject to the penalties specified
in 18 U.S.C. 506, 701, and 1017.

Use of ISBN Prefix

This is the Official U.S. Government edition of this publication
and is herein identified to certify its authenticity. Use of the 0-16
ISBN prefix is for U.S. Government Printing Office Official Edi-
tions only. The Superintendent of Documents of the U.S. Govern-
ment Printing Office requests that any reprinted edition clearly be
labeled as a copy of the authentic work with a new ISBN.

U.S. GOVERNMENT PRINTING OFFICE

U.S. Superintendent of Documents ¢ Washington, DC 20402-0001
http://bookstore.gpo.gov
Phone: toll-free (866) 512-1800; DC area (202) 512-1800



Table of Contents

Page
ExXplanation ... v
Title 32:
SUBTITLE A—DEPARTMENT OF DEFENSE
Chapter I—Office of the Secretary of Defense ........ccocevevviiiiiiinninn.. 5
Finding Aids:
Table of CFR Titles and Chapters ....ccoovveiiiiiiiiiiiiieieieeeeeeceeneennen 867
Alphabetical List of Agencies Appearing in the CFR ............ccceevenenn.. 887
List of CFR Sections Affected .........cocoiiiiiiiiiiiiiiiiiiiiieas 897

iii



Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 32 CFR 2.1
refers to title 32, part 2,
section 1.

iv



Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2012), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a ‘“‘List
of CFR Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

CHARLES A. BARTH,
Director,

Office of the Federal Register.
July 1, 2012.
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THIS TITLE

Title 32—NATIONAL DEFENSE is composed of six volumes. The parts in these
volumes are arranged in the following order: Parts 1-190, parts 191-399, parts 400—
629, parts 630-699, parts 700-799, and part 800 to end. The contents of these volumes
represent all current regulations codified under this title of the CFR as of July
1, 2012.

The current regulations issued by the Department of Defense appear in the
volumes containing parts 1-189 and parts 190-399; those issued by the Department
of the Army appear in the volumes containing parts 400-629 and parts 630-699;
those issued by the Department of the Navy appear in the volume containing
parts 700-799, and those issued by the Department of the Air Force, Defense Logis-
tics Agency, Selective Service System, National Counterintelligence Center, Cen-
tral Intelligence Agency, Information Security Oversight Office, National Secu-
rity Council, Office of Science and Technology Policy, Office for Micronesian
Status Negotiations, and Office of the Vice President of the United States appear
in the volume containing part 800 to end.

For this volume, Susannah C. Hurley was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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SUBCHAPTER A—ACQUISITION

PART 1 [RESERVED]
PART 2—PILOT PROGRAM POLICY

Sec.

2.1 Purpose.

2.2 Statutory relief for participating pro-
grams.

2.3 Regulatory relief for participating pro-
grams.

2.4 Designation of participating programs.

2.5 Criteria for designation of participating
programs.

AUTHORITY: 10 U.S.C. 2340 note.

SOURCE: 62 FR 17549, Apr. 10, 1997, unless
otherwise noted.

§2.1 Purpose.

Section 809 of Public Law 101-510,
‘“‘National Defense Authorization Act
for Fiscal Year 1991,” as amended by
section 811 of Public Law 102-484, ‘‘Na-
tional Defense Authorization Act for
Fiscal Year 1993 and Public Law 103-
160, ‘‘National Defense Authorization
Act for Fiscal Year 1994,” authorizes
the Secretary of Defense to conduct
the Defense Acquisition Pilot Program.
In accordance with section 809 of Pub-
lic Law 101-510, the Secretary may des-
ignate defense acquisition programs for
participation in the Defense Acquisi-
tion Pilot Program.

(a) The purpose of the pilot programs
is to determine the potential for in-
creasing the efficiency and effective-
ness of the acquisition process. Pilot
programs shall be conducted in accord-
ance with the standard commercial, in-
dustrial practices. As used in this pol-
icy, the term ‘‘standard commercial,
industrial practice” refers to any ac-
quisition management practice, proc-
ess, or procedure that is used by com-
mercial companies to produce and sell
goods and services in the commercial
marketplace. This definition purposely
implies a broad range of potential ac-
tivities to adopt commercial practices,
including regulatory and statutory
streamlining, to eliminate unique Gov-
ernment requirements and practices
such as government-unique contracting
policies and practices, government-
unique specifications and standards,
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and reliance on cost determination
rather than price analysis.

(b) Standard commercial, industrial
practices include, but are not limited
to:

(1) Innovative contracting policies
and practices;

(2) Performance and commercial
specifications and standards;

(3) Innovative budget policies;

(4) Establishing fair and reasonable
prices without cost data;

(5) Maintenance of long-term rela-
tionships with quality suppliers;

(6) Acquisition of commercial and
non-developmental items (including
components); and

(7) Other best commercial practices.

§2.2 Statutory relief for participating
programs.

(a) Within the limitations prescribed,
the applicability of any provision of
law or any regulation prescribed to im-
plement a statutory requirement may
be waived for all programs partici-
pating in the Defense Acquisition Pilot
Program, or separately for each par-
ticipating program, if that waiver or
limit is specifically authorized to be
waived or limited in a law authorizing
appropriations for a program des-
ignated by statute as a participant in
the Defense Acquisition Pilot Program.

(b) Only those laws that prescribe
procedures for the procurement of sup-
plies or services; a preference or re-
quirement for acquisition from any
source or class of sources; any require-
ment related to contractor perform-
ance; any cost allowability, cost ac-
counting, or auditing requirements; or
any requirement for the management
of, testing to be performed under, eval-
uation of, or reporting on a defense ac-
quisition program may be waived.

(c) The requirements in section 809 of
Public Law 101-510, as amended by sec-
tion 811 of Public Law 102-484, the re-
quirements in any law enacted on or
after the enactment of Public Law 101-
510 (except to the extent that a waiver
or limitation is specifically authorized
for such a defense acquisition program
by statute), and any provision of law
that ensures the financial integrity of



§2.3

the conduct of a Federal Government
program or that relates to the author-
ity of the Inspector General of the De-
partment of Defense may not be con-
sidered for waiver.

§2.3 Regulatory relief for
pating programs.

(a) A program participating in the
Defense Acquisition Pilot Program will
not be subject to any regulation, pol-
icy, directive, or administrative rule or
guideline relating to the acquisition
activities of the Department of Defense
other than the Federal Acquisition
Regulation (FAR)!, the Defense FAR
Supplement (DFARS)2, or those regu-
latory requirements added by the
Under Secretary of Defense for Acquisi-
tion and Technology, the Head of the
Component, or the DoD Component Ac-
quisition Executive.

(b) Provisions of the FAR and/or
DFARS that do not implement statu-
tory requirements may be waived by
the Under Secretary of Defense for Ac-
quisition and Technology using appro-
priate administrative procedures. Pro-
visions of the FAR and DFARS that
implement statutory requirements
may be waived or limited in accord-
ance with the procedures for statutory
relief previously mentioned.

(c) Regulatory relief includes relief
from use of government-unique speci-
fications and standards. Since a major
objective of the Defense Acquisition
Pilot Program is to promote standard,
commercial industrial practices, func-
tional performance and commercial
specifications and standards will be
used to the maximum extent practical.
Federal or military specifications and
standards may be used only when no
practical alternative exists that meet
the user’s needs. Defense acquisition
officials (other than the Program Man-
ager or Commodity Manager) may only
require the use of military specifica-
tions and standards with advance ap-
proval from the Under Secretary of De-
fense for Acquisition and Technology,
the Head of the DoD Component, or the
DoD Component Acquisition Executive.

partici-

1Copies of this Department of Defense pub-
lication may be obtained from the Govern-
ment Printing Office, Superintendent of Doc-
uments, Washington, DC 20402.

2See footnote 1 to §2.3(a).
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§2.4 Designation of participating pro-
grams.

(a) Pilot programs may be nominated
by a DoD Component Head or Compo-
nent Acquisition Executive for partici-
pation in the Defense Acquisition Pilot
Program. The Under Secretary of De-
fense for Acquisition and Technology
shall determine which specific pro-
grams will participate in the pilot pro-
gram and will transmit to the Congres-
sional defense committees a written
notification of each defense acquisition
program proposed for participation in
the pilot program. Programs proposed
for participation must be specifically
designated as participants in the De-
fense Acquisition Pilot Program in a
law authorizing appropriations for such
programs and provisions of law to be
waived must be specifically authorized
for waiver.

(b) Once included in the Defense Ac-
quisition Pilot Program, decision and
approval authority for the partici-
pating program shall be delegated to
the lowest level allowed in the acquisi-
tion regulations consistent with the
total cost of the program (e.g., under
DoD Directive 5000.1,3 an acquisition
program that is a major defense acqui-
sition program would be delegated to
the appropriate Component Acquisition
Executive as an acquisition category
IC program)

(c) At the time of nomination ap-
proval, the Under Secretary of Defense
for Acquisition and Technology will es-
tablish measures to judge the success
of a specific program, and will also es-
tablish a means of reporting progress
towards the measures.

§2.5 Criteria for designation of par-
ticipating programs.

(a) Candidate programs must have an
approved requirement, full program
funding assured prior to designation,
and low risk. Nomination of a can-
didate program to participate in the
Defense Acquisition Pilot Program
should occur as early in the program’s
life-cycle as possible. Developmental
programs will only be considered on an
exception basis.

3Copies may be obtained, at cost, from the

National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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(b) Programs in which commercial or
non-developmental items can satisfy
the military requirement are preferred
as candidate programs. A nominated
program will address which standard
commercial, industrial practices will
be used in the pilot program and how
those practices will be applied.

(¢c) Nomination of candidate pro-
grams must be accompanied by a list of
waivers being requested to Statutes,
FAR, DFARS, DoD Directives¢ and In-
structions,® and where applicable, DoD
Component regulations. Waivers being
requested must be accompanied by ra-
tionale and justification for the waiver.
The justification must include:

(1) The provision of law proposed to
be waived or limited.

(2) The effects of the provision of law
on the acquisition, including specific
examples.

(3) The actions taken to ensure that
the waiver or limitation will not re-
duce the efficiency, integrity, and ef-
fectiveness of the acquisition process
used for the defense acquisition pro-
gram; and

(4) A discussion of the efficiencies or
savings, if any, that will result from
the waiver or limitation.

(d) No nominated program shall be
accepted until the Under Secretary of
Defense has determined that the can-
didate program is properly planned.

PART 3—TRANSACTIONS OTHER
THAN CONTRACTS, GRANTS, OR
COOPERATIVE AGREEMENTS FOR
PROTOTYPE PROJECTS

Purpose.

Background.

Applicability.

Definitions.

Appropriate use.

Limitations on cost-sharing.
Comptroller General access.
DoD access to records policy.
Follow-on production contracts.

AUTHORITY: Sec. 845, Pub. L. 103-160, 107
Stat. 15647, as amended.

SOURCE: 66 FR 57383, Nov. 15, 2001, unless
otherwise noted.

4See footnote 3 to §2.4(b).
5See footnote 3 to §2.4(b).
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§3.3

§3.1 Purpose.

This part consolidates rules that im-
plement section 845 of the National De-
fense Authorization Act for Fiscal Year
1994, Public Law 103-160, 107 Stat. 1547,
as amended, and have a significant im-
pact on the public. Section 845 author-
izes the Secretary of a Military Depart-
ment, the Director of Defense Ad-
vanced Research Projects Agency, and
any other official designated by the
Secretary of Defense, to enter into

transactions other than contracts,
grants, or cooperative agreements in
certain situations for prototype

projects that are directly relevant to
weapons or weapon systems proposed
to be acquired or developed by the De-
partment of Defense.

[67 FR 54956, Aug. 27, 2002]

§3.2 Background.

“Other transactions” is the term
commonly used to refer to the 10 U.S.C.
2371 authority to enter into trans-
actions other than contracts, grants or
cooperative agreements. ‘“‘Other trans-
actions” are generally not subject to
the Federal laws and regulations lim-
ited in applicability to contracts,
grants or cooperative agreements. As
such, they are not required to comply
with the Federal Acquisition Regula-
tion (FAR) and its supplements (48
CFR).

[67 FR 54956, Aug. 27, 2002]

§3.3 Applicability.

This part applies to the Secretary of
a Military Department, the Directors
of the Defense Agencies, and any other
official designated by the Secretary of
Defense to enter into transactions
other than contracts, grants or cooper-
ative agreements for prototype
projects that are directly relevant to
weapons or weapon systems proposed
to be acquired or developed by the De-
partment of Defense, under authority
of 10 U.S.C. 2371. Such transactions are
commonly referred to as ‘‘other trans-
action” agreements and are hereafter
referred to as agreements.

[66 FR 35576, June 5, 2000. Redesignated at 67
FR 54956, Aug. 27, 2002]
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§3.4 Definitions.

Agency point of contact (POC). The in-
dividual identified by the military de-
partment or defense agency as its POC
for prototype OTs.

Agreements Officer. An individual with
the authority to enter into, admin-
ister, or terminate OTs for prototype
projects and make related determina-
tions and findings.

Approving Official. The official re-
sponsible for approving the OTs acqui-
sition strategy and resulting OT agree-
ment. This official must be at least one
level above the Agreements Officer and
at no lower level than existing agency
thresholds associated with procure-
ment contracts.

Awardee. Any business unit that is
the direct recipient of an OT agree-
ment.

Business unit. Any segment of an or-
ganization, or an entire business orga-
nization which is not divided into seg-
ments.

Contracting activity. An element of an
agency designated by the agency head
and delegated broad authority regard-
ing acquisition functions. It includes
elements designated by the Director of
a Defense Agency which has been dele-
gated contracting authority through
its agency charter.

Contracting Officer. A person with the
authority to enter into, administer,
and/or terminate contracts and make
related determinations and findings as
defined in Chapter 1 of Title 48, CFR,
Federal Acquisition Regulation, Sec-
tion 2.101(b).

Cost-type OT. Agreements where pay-
ments are based on amounts generated
from the awardee’s financial or cost
records or that require at least one
third of the total costs to be provided
by non-Federal parties pursuant to
statute or require submittal of finan-
cial or cost records/reports to deter-
mine whether additional effort can be
accomplished for the fixed amount.

Fized-price type OT. Agreements
where payments are not based on
amounts generated from the awardee’s
financial or cost records.

Head of the contracting activity (HCA).
The official who has overall responsi-
bility for managing the contracting ac-
tivity.
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Nontraditional Defense contractor. A
business unit that has not, for a period
of at least one year prior to the date of
the OT agreement, entered into or per-
formed on (1) any contract that is sub-
ject to full coverage under the cost ac-
counting standards prescribed pursuant
to section 26 of the Office of Federal
Procurement Policy Act (41 U.S.C. 422)
and the regulations implementing such
section; or (2) any other contract in ex-
cess of $500,000 to carry out prototype
projects or to perform basic, applied, or
advanced research projects for a Fed-
eral agency, that is subject to the Fed-
eral Acquisition Regulation.

Procurement contract. A contract
awarded pursuant to the Federal Ac-
quisition Regulation.

Project Manager. The government
manager for the prototype project.

Qualified Independent Public Account-
ant. An accountant that is licensed or
works for a firm that is licensed in the
state or other political jurisdiction
where they operate their professional
practice and comply with the applica-
ble provisions of the public account-
ancy law and rules of the jurisdiction
where the audit is being conducted.

Segment. One of two or more divi-
sions, product departments, plants, or
other subdivisions of an organization
reporting directly to a home office,
usually identified with responsibility
for profit and/or producing a product or
service.

Senior Procurement Executive. The fol-
lowing individuals:

(1) Department of the Army—Assist-
ant Secretary of the Army (Acquisi-
tion, Logistics and Technology);

(2) Department of the Navy—Assist-
ant Secretary of the Navy (Research,
Development and Acquisition);

(3) Department of the Air Force—As-
sistant Secretary of the Air Force (Ac-
quisition).

(4) The Directors of Defense Agencies
who have been delegated authority to
act as Senior Procurement Executive
for their respective agencies.

Single Audit Act. Establishes uniform
audit requirements for audits of state
and local government, universities, and
non-profit organizations that expend
Federal awards.

Subawardee. Any business unit of a
party, entity or subordinate element
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performing effort under the OT agree-
ment, other than the awardee.

Traditional Defense contractor. Any
business unit that does not meet the
definition of a nontraditional Defense
contractor.

[68 FR 27457, May 20, 2003, as amended at 69
FR 16482, Mar. 30, 2004]

§3.5 Appropriate use.

In accordance with statute, this au-
thority may be used only when:

(a) At least one nontraditional De-
fense contractor is participating to a
significant extent in the prototype
project; or

(b) No nontraditional Defense con-
tractor is participating to a significant
extent in the prototype project, but at
least one of the following cir-
cumstances exists:

(1) At least one third of the total cost
of the prototype project is to be paid
out of funds provided by non-Federal
parties to the transaction.

(2) The Senior Procurement Execu-
tive for the agency determines in writ-
ing that exceptional circumstances jus-
tify the use of a transaction that pro-
vides for innovative business arrange-
ments or structures that would not be
feasible or appropriate under a procure-
ment contract.

[67 FR 54956, Aug. 27, 2002]

§3.6 Limitations on cost-sharing.

(a) When a nontraditional Defense
contractor is not participating to a sig-
nificant extent in the prototype project
and cost-sharing is the reason for using
OT authority, then the non-Federal
amounts counted as provided, or to be
provided, by the business units of an
awardee or subawardee participating in
the performance of the OT agreement
may not include costs that were in-
curred before the date on which the OT
agreement becomes effective. Costs
that were incurred for a prototype
project by the business units of an
awardee or subawardee after the begin-
ning of negotiations, but prior to the
date the OT agreement becomes effec-
tive, may be counted as non-Federal
amounts if and to the extent that the
Agreements Officer determines in writ-
ing that:
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(1) The awardee or subawardee in-
curred the costs in anticipation of en-
tering into the OT agreement; and

(2) It was appropriate for the awardee
or subawardee to incur the costs before
the OT agreement became effective in
order to ensure the successful imple-
mentation of the OT agreement.

(b) As a matter of policy, these limi-
tations on cost-sharing apply any time
cost-sharing may be recognized when
using OT authority for prototype
projects.

[67 FR 54956, Aug. 27, 2002]

§3.7 Comptroller General access.

(a) A clause must be included in so-
licitations and agreements for proto-
type projects awarded under authority
of 10 U.S.C. 2371, that provide for total
government payments in excess of
$5,000,000 to allow Comptroller General
access to records that directly pertain
to such agreements.

(b) The clause referenced in para-
graph (a) of this section will not apply
with respect to a party or entity, or
subordinate element of a party or enti-
ty, that has not entered into any other
contract, grant, cooperative agreement
or ‘‘other transaction’ agreement that
provides for audit access by a govern-
ment entity in the year prior to the
date of the agreement. The clause must
be included in all agreements described
in paragraph (a) of this section in order
to fully implement the law by covering
those participating entities and their
subordinate elements which have en-
tered into prior agreements providing
for Government audit access, and are
therefore not exempt. The presence of
the clause in an agreement will not op-
erate to require Comptroller General
access to records from any party or
participating entity, or subordinate
element of a party or participating en-
tity, or subordinate element of a party
or participating entity, which is other-
wise exempt under the terms of the
clause and the law.

(c)(1) The right provided to the
Comptroller General in a clause of an
agreement under paragraph (a) of this
part, is limited as provided by subpara-
graph (c)(2) of this part in the case of a
party to the agreement, an entity that
participates in the performance of the
agreement, or a subordinate element of
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that party or entity, if the only cooper-
ative agreements or ‘‘other trans-
actions” that the party, entity, or sub-
ordinate element entered into with
government entities in the year prior
to the date of that agreement are coop-
erative agreements or transactions
that were entered into under 10 U.S.C.
2371 or Section 845 of the National De-
fense Authorization Act for Fiscal Year
1994 (Pub. L. 103-160; 10 U.S.C. 2371
note).

(c)(2) The only records of a party,
other entity, or subordinate element
referred to in subparagraph (c)(1) of
this part that the Comptroller General
may examine in the exercise of the
right referred to in that subparagraph,
are records of the same type as the
records that the government has had
the right to examine under the audit
access clauses of the previous coopera-
tive agreements or transactions re-
ferred to in such subparagraph that
were entered into by that particular
party, entity, or subordinate element.

(d) The head of the contracting activ-
ity (HCA) that is carrying out the
agreement may waive the applicability
of the Comptroller General access re-
quirement if the HCA determines it
would not be in the public interest to
apply the requirement to the agree-
ment. The waiver will be effective with
respect to the agreement only if the
HCA transmits a notification of the
waiver to the Committees on Armed
Services of the Senate and the House of
Representatives, the Comptroller Gen-
eral, and the Director, Defense Pro-
curement before entering into the
agreement. The notification must in-
clude the rationale for the determina-
tion.

(e) The HCA must notify the Direc-
tor, Defense Procurement of situations
where there is evidence that the Comp-
troller General Access requirement
caused companies to refuse to partici-
pate or otherwise restricted the De-
partment’s access to companies that
typically do not do business with the
Department.

(f) In no case will the requirement to
examine records under the clause ref-
erenced in paragraph (a) of this section
apply to an agreement where more
than three years have passed after final
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payment is made by the government
under such an agreement.

(g) The clause referenced in para-
graph (a) of this section, must provide
for the following:

(1) The Comptroller General of the
United States, in the discretion of the
Comptroller General, shall have access
to and the right to examine records of
any party to the agreement or any en-
tity that participates in the perform-
ance of this agreement that directly
pertain to, and involve transactions re-
lating to, the agreement.

(2) Excepted from the Comptroller
General access requirement is any
party to this agreement or any entity
that participates in the performance of
the agreement, or any subordinate ele-
ment of such party or entity, that, in
the year prior to the date of the agree-
ment, has not entered into any other
contract, grant, cooperative agree-
ment, or ‘‘other transaction’ agree-
ment that provides for audit access to
its records by a government entity.

(3)(A) The right provided to the
Comptroller General is limited as pro-
vided in subparagraph (B) in the case of
a party to the agreement, any entity
that participates in the performance of
the agreement, or a subordinate ele-
ment of that party or entity if the only
cooperative agreements or ‘‘other
transactions’ that the party, entity, or
subordinate element entered into with
government entities in the year prior
to the date of that agreement are coop-
erative agreements or transactions
that were entered into under 10 U.S.C.
2371 or Section 845 of the National De-
fense Authorization Act for Fiscal Year
1994 (Pub. L. 103-160; 10 U.S.C. 2371
note).

(B) The only records of a party, other
entity, or subordinate element referred
to in subparagraph (A) that the Comp-
troller General may examine in the ex-
ercise of the right referred to in that
subparagraph are records of the same
type as the records that the govern-
ment has had the right to examine
under the audit access clauses of the
previous agreements or transactions
referred to in such subparagraph that
were entered into by that particular
party, entity, or subordinate element.

(4) This clause shall not be construed
to require any party or entity, or any
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subordinate element of such party or
entity, that participates in the per-
formance of the agreement, to create
or maintain any record that is not oth-
erwise maintained in the ordinary
course of business or pursuant to a pro-
vision of law.

(6) The Comptroller General shall
have access to the records described in
this clause until three years after the
date the final payment is made by the
United States under this agreement.

(6) The recipient of the agreement
shall flow down this provision to any
entity that participates in the perform-
ance of the agreement.

[66 FR 35576, June 5, 2000. Redesignated at 67
FR 54956, Aug. 27, 2002]

§3.8 DoD access to records policy.

(a) Applicability. This section provides
policy concerning DoD access to award-
ee and subawardee records on OT
agreements for prototype projects.
This access is separate and distinct
from Comptroller General access.

(1) Fixed-price type OT agreements. (1)
General—DoD access to records is not
generally required for fixed-price type
OT agreements. In order for an agree-
ment to be considered a fixed-price
type OT agreement, it must adequately
specify the effort to be accomplished
for a fixed amount and provide for de-
fined payable milestones, with no pro-
vision for financial or cost reporting
that would be a basis for making ad-
justment in either the work scope or
price of the effort.

(ii) Termination considerations. The
need to provide for DoD access to
records in the case of termination of a
fixed-price type OT can be avoided by
limiting potential termination settle-
ments to an amount specified in the
original agreement or to payment for
the last completed milestone. However,
if a fixed-price agreement provides that

potential termination settlement
amounts may be based on amounts
generated from cost or financial

records and the agreement exceeds the
specified threshold, the OT should pro-
vide that DoD will have access to
records in the event of termination.

(2) Cost-type OT agreements. (1) Single
Audit Act—In accordance with the re-
quirements of Public Law 98-502, as
amended by Public Law 104-156, 110
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STAT. 1396-1404, when a business unit
that will perform the OT agreement, or
a subawardee, meets the criteria for an
audit pursuant to the Single Audit Act,
the DoD must have sufficient access to
the entity’s records to assure compli-
ance with the provisions of the Act.

(i1) Traditional Defense contractors.
The DoD shall have access to records
on cost-type OT agreements with tradi-
tional Defense contractors that provide
for total Government payments in ex-
cess of $5,000,000. The content of the ac-
cess to records clause shall be in ac-
cordance with paragraph (c) of this sec-
tion. The value establishing the thresh-
old is the total value of the agreement
including all options.

(iii) Nontraditional Defense contrac-
tors. The DoD should have access to
records on cost-type OT agreements
with nontraditional Defense contrac-
tors that provide for total Government
payments in excess of $5,000,000. The
content of the access to records clause
should be in accordance with paragraph
(c) of this section. The value estab-
lishing the threshold is the total value
of the agreement including all options.

(iv) DoD access below threshold. The
Agreements Officer has the discretion
to determine whether to include DoD
access to records when the OT does not
meet any of the requirements in
(a)(2)() through (a)(2)(iii) of this sec-
tion. The content of that access to
records clause should be tailored to
meet the particular circumstances of
the agreement.

(v) Examples of cost-type OT agree-
ments. (A) An agreement that requires
at least one-third cost share pursuant
to statute.

(B) An agreement that includes pay-
able milestones, but provides for ad-
justment of the milestone amounts
based on actual costs or reports gen-
erated from the awardee’s financial or
cost records.

(C) An agreement that is for a fixed-
Government amount, but the agree-
ment provides for submittal of finan-
cial or cost records/reports to deter-
mine whether additional effort can be
accomplished for the fixed amount.

(3) Subawardees. When a DoD access
to records provision is included in the
OT agreement, the awardee shall use
the criteria established in paragraphs
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(a)(2)() through (a)(2)(iii) of this sec-
tion to determine whether DoD access
to records clauses should be included in
subawards.

(b) Exceptions—(1) Nontraditional De-
fense contractors—(1) The Agreements
Officers may deviate, in part or in
whole, from the application of this ac-
cess to records policy for a nontradi-
tional Defense contractor when appli-
cation of the policy would adversely
impact the government’s ability to in-
corporate commercial technology or
execute the prototype project.

(ii) The Agreements Officer will doc-
ument:

(A) What aspect of the audit policy
was not applied;

(B) Why it was problematic;

(C) What means will be used to pro-
tect the Government’s interest; and

(D) Why the benefits of deviating
from the policy outweigh the potential
risks.

(iii) This determination will be re-
viewed by the approving official as part
of the pre-award approval of the agree-
ment and submitted to the agency POC
within 10 days of award.

(iv) The agency POC will forward all
such documentation received in any
given fiscal year, to the Director, De-
fense Procurement by 15 October of
each year.

(2) Traditional Defense contractor. (i)
Any departure from this policy for
other than nontraditional Defense con-
tractors must be approved by the Head
of the Contracting Activity prior to
award and set forth the exceptional cir-
cumstances justifying deviation.

(ii) Additionally, the justification
will document:

(A) What aspect of the policy was not
applied;

(B) Why it was problematic;

(C) What means will be used to pro-
tect the Government’s interest; and

(D) Why the benefits of deviating
from the policy outweigh the potential
risks.

(iii) The HCA will forward docu-
mentation associated with such waiv-
ers in any given fiscal year, to the Di-
rector, Defense Procurement by 15 Oc-
tober of each year.

(3) DoD access below the threshold.
When the Agreements Officer deter-
mines that access to records is appro-
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priate for an agreement below the
$5,000,000 threshold, the content, length
and extent of access may be mutually
agreed to by the parties, without docu-
menting reasons for departing from the
policy of this section.

(4) Flow down provisions. The awardee
shall submit justification for any ex-
ception to the DoD access to records
policy to the Agreements Officer for
subawardees. The Agreements Officer
will review and obtain appropriate ap-
proval, as set forth in paragraphs (b)(1)
and (b)(2) of this section.

(c) Content of DoD access to records
clause. When a DoD access to records
clause is included as part of the OT
agreement, address the following areas
during the negotiation of the clause:

(1) Frequency of audits. Audits will be
performed when the Agreements Offi-
cer determines it is necessary to verify
statutory cost share or to verify
amounts generated from financial or
cost records that will be used as the
basis for payment or adjustment of
payment.

(2) Means of accomplishing audits. (1)
Business units subject to the Single Audit
Act—When the awardee or subawardee
is a state government, local govern-
ment, or nonprofit organization whose
Federal cost reimbursement contracts
and financial assistance agreements
are subject to the Single Audit Act
(Public Law 98-502, as amended by Pub-
lic Law 104-156, 110 STAT. 1396-1404),
the clause must apply the provisions of
that Act for purposes of performing au-
dits of the awardee or subawardee
under the agreement.

(i1) Business units mot subject to the
Single Audit Act currently performing on
procurement contracts. The clause must
provide that DCAA will perform any
necessary audits if, at the time of
agreement award, the awardee or sub-
awardee is not subject to the Single
Audit Act and is performing a procure-
ment contract that is subject to the
Cost Principles Applicable to Commer-
cial Organizations (48 CFR part 31.2)
and/or the Cost Accounting Standards
(48 CFR part 99).

(iii) Other business units. DCAA or a
qualified TPA may perform any nec-
essary audit of a business unit of the
awardee or subawardee if, at the time
of agreement award, the business unit
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does not meet the criteria in (¢)(2)(i) or
(c)(2)(ii) of this section. The clause
must provide for the use of a qualified
IPA if such a business unit will not ac-
cept the agreement if the Government
has access to the business unit’s
records. The Agreements Officer will
include a statement in the file that the
business unit is not performing on a
procurement contract subject to the
Cost Principles or Cost Accounting
Standards at the time of agreement
award, and will not accept the agree-
ment if the government has access to
the business unit’s records. The Agree-
ments Officer will also prepare a report
(Part III to the annual report submis-
sion) for the Director, Defense Procure-
ment that identifies, for each business
unit that is permitted to use an IPA:
the business unit’s name, address and
the expected value of its award. When
the clause provides for use of an IPA to
perform any necessary audits, the
clause must state that:

(A) The TPA will perform the audit in
accordance with Generally Accepted

Government Auditing Standards
(GAGAS). Electronic copies of the
standards may be accessed at

www.gao.gov. Printed copies may be
purchased from the U.S. Government
Printing Office (for ordering informa-
tion, call (202) 512-1800 or access the
Internet Site at www.gpo.gov).

(B) The Agreements Officers’ author-
ized representative has the right to ex-
amine the IPA’s audit report and work-
ing papers for 3 years after final pay-
ment or three years after issuance of
the audit report, whichever is later,
unless notified otherwise by the Agree-
ments Officer.

(C) The IPA will send copies of the
audit report to the Agreements Officer
and the Assistant Inspector General
(Audit Policy and Oversight)
[AIG(APO)], 400 Army Navy Drive,
Suite 737, Arlington, VA 22202.

(D) The IPA will report instances of
suspected fraud directly to the DoDIG.

(E) The Government has the right to
require corrective action by the award-
ee or subawardee if the Agreements Of-
ficer determines (subject to appeal
under the disputes clause of the agree-
ment) that the audit has not been per-
formed or has not been performed in
accordance with GAGAS. The Agree-
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ments Officer should take action
promptly once the Agreements Officer
determines that the audit is not being
accomplished in a timely manner or
the audit is not performed in accord-
ance with GAGAS but generally no
later than twelve (12) months of the
date requested by the Agreements Offi-
cer. The awardee or subawardee may
take corrective action by having the
IPA correct any deficiencies identified
by the Agreements Officer, having an-
other IPA perform the audit, or elect-
ing to have the Government perform
the audit. If corrective action is not
taken, the Agreements Officer has the
right to take one or more of the fol-
lowing actions:

(I) Withhold or disallow a specified
percentage of costs until the audit is
completed satisfactorily. The agree-
ment should include a specified per-
centage that is sufficient to enhance
performance of corrective action while
also not being unfairly punitive.

(2) Suspend performance until the
audit is completed satisfactorily; and/
or

(3) Terminate the agreement if the
agreements officer determines that im-
position of either (¢)(2)(dii)(E)(1) or
(c)(2)(ii)(e)(2) of this section is not
practical.

(F) If it is found that the awardee or
subawardee was performing a procure-
ment contract subject to Cost Prin-
ciples Applicable to Commercial Orga-
nizations (48 CFR part 31.2) and/or Cost
Accounting Standards (48 CFR part 99)
at the time of agreement award, the
Agreements Officer, or an authorized
representative, has the right to audit
records of the awardee or subawardee
to verify the actual costs or reporting
information used as the basis for pay-
ment or to verify statutorily required
cost share under the agreement, and
the IPA is to be paid by the awardee or
subawardee. The cost of an audit per-
formed in accordance with this policy
is reimbursable based on the business
unit’s established accounting practices
and subject to any limitations in the
agreement.

(3) Scope of audit. The Agreements Of-
ficer should coordinate with the audi-
tor regarding the nature of any audit
envisioned.
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(4) Length and extent of access. (i)
Clauses that do not provide for use of an
IPA—The clause must provide for the
Agreements Officer’s authorized rep-
resentative to have access to directly
pertinent records of those business
units of the awardee or subawardee’s
performing effort under the OT agree-
ment, when needed to verify the actual
costs or reporting used as the basis for
payment or to verify statutorily re-
quired cost share under the agreement.

(ii) Clauses that provide for use of an
IPA to perform the audits. The clause
must:

(A) Provide the Agreements Officer’s
authorized representative access to the
IPA’s audit reports and working papers
to ensure that the IPA has performed
the audit in accordance with GAGAS.

(B) State that the Government will
make copies of contractor records con-
tained in the IPA’s work papers if
needed to demonstrate that the audit
was not performed in accordance with
GAGAS.

(C) State that the Government has
no direct access to any awardee or sub-
awardee records unless it is found that
the awardee or subawardee was per-
forming a procurement contract sub-
ject to Cost Principles (48 CFR part 31)
and/or Cost Accounting Standards (48
CFR part 99) at the time of agreement
award.

(iii) Business Units subject to the Single
Audit Act. The clause must provide ac-
cess to the extent authorized by the
Single Audit Act.

(iv) Record Retention/Period of Access.
The clause must require that the
awardee and subawardee retain, and
provide access to, the records referred
to in (c)(4)(i) and (c)(4)(ii) of this sec-
tion for three years after final pay-
ment, unless notified of a shorter or
longer period by the Agreements Offi-
cer.

(5) Awardee flow down responsibilities.
Agreements must require awardees to
include the necessary provisions in
subawards that meet the conditions set
forth in this DoD access to records pol-
icy.

(d) DoDIG and GAO access. In accord-
ance with statute, if an agreement
gives the Agreements Officer or an-
other DoD component official access to
a business unit’s records, the DoDIG or
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GAO are granted the same access to
those records.

[68 FR 27457, May 20, 2003]

§3.9 Follow-on production contracts.

(a) Authority. A competitively award-
ed OT agreement for a prototype
project that satisfies the condition set
forth in law that requires non-Federal
parties to the OT agreement to provide
at least one-third of the costs of the
prototype project may provide for the
award of a follow-on production con-
tract to the awardee of the OT proto-
type agreement for a specific number
of units at specific target prices, with-
out further competition.

(b) Conditions. The Agreements Offi-
cer must do the following in the award
of the prototype project:

(1) Ensure non-Federal parties to the
OT prototype agreement offer at least
one-third of the costs of the prototype
project pursuant to subsection
(d)(Q)(B)(@1), 10 U.S.C. 2371 note.

(2) Use competition to select parties
for participation in the OT prototype
agreement and evaluate the proposed
quantity and target prices for the fol-
low-on production units as part of that
competition.

(3) Determine the production quan-
tity that may be procured without fur-
ther competition, by balancing of the
level of the investment made in the
project by the non-Federal parties with
the interest of the Federal Government
in having competition among sources
in the acquisition of the product or
products prototyped under the project.

(4) Specify the production quantity
and target prices in the OT prototype
agreement and stipualte in the agree-
ment that the Contracting Officer for
the follow-on contract may award a
production contract without further
competition if the awardee successfully
completes the prototype project and
agrees to production quantities and
prices that do not exceed those speci-
fied in the OT prototype agreement (see
part 206.001 of the Defense Federal Ac-
quisition Regulation Supplement).

(c) Limitation. As a matter of policy,
establishing target prices for produc-
tion units should only be considered
when the risk of the prototype project
permits realistic production pricing
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without placing undue risks on the
awardee.

(d) Documentation. (1) The Agree-
ments Officer will need to provide in-
formation to the Contracting Officer
from the agreement and award file that
the conditions set forth in paragraph
(b) of this section have been satisfied.

(2) The information shall contain, at
a minimum:

(i) The competitive procedures used;

(ii) How the production quantities
and target prices were evaluated in the
competition;
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(iii) The percentage of cost-share;
and

(iv) The production quantities and
target prices set forth in the OT agree-
ment.

(3) The Project Manager will provide
evidence of successful completion of
the prototype project to the Con-
tracting Officer.

[69 FR 16482, Mar. 30, 2004]

PARTS 4-8 [RESERVED]



SUBCHAPTER B—MILITARY COMMISSIONS

PART 9—PROCEDURES FOR TRIALS
BY MILITARY COMMISSIONS OF
CERTAIN NON-UNITED STATES
CITIZENS IN THE WAR AGAINST
TERRORISM

Sec.
9.1
9.2
9.3
9.4
9.5
9.6
9.7

Purpose.

Establishment of Military Commissions.
Jurisdiction.

Commission personnel.
Procedures accorded the accused.
Conduct of the trial.
Regulations.

9.8 Authority.

9.9 Protection of State secrets.

9.10 Other.

9.11 Amendment.

9.12 Delegation.

AUTHORITY: 5 U.S.C. 552(1)(2)(1)(C) and (D).

SOURCE: 68 FR 39374, July 1, 2003, unless
otherwise noted.

§9.1 Purpose.

This part implements policy, assigns
responsibilities, and prescribes proce-
dures under the United States Con-
stitution, Article II, section 2 and Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism” (3 CFR, 2001 comp., p. 918,
66 FR 57833), for trials before military
commissions of individuals subject to
the President’s Military Order. These
procedures shall be implemented and
construed so as to ensure that any such
individual receives a full and fair trial
before a military commission, as re-
quired by the President’s Military
Order. Unless otherwise directed by the
Secretary of Defense, and except for
supplemental procedures established
pursuant to the President’s Military
Order or this part, the procedures pre-
scribed herein and no others shall gov-
ern such trials.

§9.2 Establishment of Military Com-
missions.

In accordance with the President’s
Military Order, the Secretary of De-
fense or a designee (‘‘Appointing Au-
thority’’) may issue orders from time
to time appointing one or more mili-
tary commissions to try individuals
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subject to the President’s Military
Order and appointing any other per-
sonnel necessary to facilitate such
trials.

§9.3 Jurisdiction.

(a) Over persons. A military commis-
sion appointed under this part (‘‘Com-
mission’’) shall have jurisdiction over
only an individual or individuals (‘‘the
Accused”’):

(1) Subject to the President’s Mili-
tary Order; and

(2) Alleged to have committed an of-
fense in a charge that has been referred
to the Commission by the Appointing
Authority.

(b) Over offenses. Commissions estab-
lished hereunder shall have jurisdic-
tion over violations of the laws of war
and all other offenses triable by mili-
tary commission.

(c) Maintaining integrity of commission
proceedings. The Commission may exer-
cise jurisdiction over participants in
its proceedings as necessary to bpre-
serve the integrity and order of the
proceedings.

§9.4 Commission personnel.

(a) Members—(1) Appointment. The Ap-
pointing Authority shall appoint the
members and the alternate member or
members of each Commission. The al-
ternate member or members shall at-
tend all sessions of the Commission,
but the absence of an alternate mem-
ber shall not preclude the Commission
from conducting proceedings. In case of
incapacity, resignation, or removal of
any member, an alternate member
shall take the place of that member.
Any vacancy among the members or al-
ternate members occurring after a trial
has begun may be filled by the Ap-
pointing Authority, but the substance
of all prior proceedings and evidence
taken in that case shall be made
known to that new member or alter-
nate member before the trial proceeds.

(2) Number of members. BEach Commis-
sion shall consist of at least three but
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no more than seven members, the num-
ber being determined by the Appoint-
ing Authority. For each such Commis-
sion, there shall also be one or two al-
ternate members, the number being de-
termined by the Appointing Authority.

(3) Qualifications. Each member and
alternate member shall be a commis-
sioned officer of the United States
armed forces (‘‘Military Officer’’), in-
cluding without limitation reserve per-
sonnel on active duty, National Guard
personnel on active duty in Federal
service, and retired personnel recalled
to active duty. The Appointing Author-
ity shall appoint members and alter-
nate members determined to be com-
petent to perform the duties involved.
The Appointing Authority may remove
members and alternate members for
good cause.

(4) Presiding Officer. From among the
members of each Commission, the Ap-
pointing Authority shall designate a
Presiding Officer to preside over the
proceedings of that Commission. The
Presiding Officer shall be a Military
Officer who is a judge advocate of any
United States armed force.

(6) Duties of the Presiding Officer. (1)
The Presiding Officer shall admit or
exclude evidence at trial in accordance
with section 6(d) of this part. The Pre-
siding Officer shall have authority to
close proceedings or portions of pro-
ceedings in accordance with §9.6(b)(3)
of this part and for any other reason
necessary for the conduct of a full and
fair trial.

(ii) The Presiding Officer shall ensure
that the discipline, dignity, and deco-
rum of the proceedings are maintained,
shall exercise control over the pro-
ceedings to ensure proper implementa-
tion of the President’s Military Order
and this part, and shall have authority
to act upon any contempt or breach of
Commission rules and procedures. Any
attorney authorized to appear before a
Commission who is thereafter found
not to satisfy the requirements for eli-
gibility or who fails to comply with
laws, rules, regulations, or other orders
applicable to the Commission pro-
ceedings or any other individual who
violates such laws, rules, regulations,
or orders may be disciplined as the Pre-
siding Officer deems appropriate, in-
cluding but not limited to revocation
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of eligibility to appear before that
Commission. The Appointing Author-
ity may further revoke that attorney’s
or any other person’s eligibility to ap-
pear before any other Commission con-
vened under this part.

(iii) The Presiding Officer shall en-
sure the expeditious conduct of the
trial. In no circumstance shall accom-
modation of counsel be allowed to
delay proceedings unreasonably.

(iv) The Presiding Officer shall cer-
tify all interlocutory questions, the
disposition of which would effect a ter-
mination of proceedings with respect
to a charge, for decision by the Ap-
pointing Authority. The Presiding Offi-
cer may certify other interlocutory
questions to the Appointing Authority
as the Presiding Officer deems appro-
priate.

(b) Prosecution—(1) Office of the Chief
Prosecutor. The Chief Prosecutor shall
be a judge advocate of any United
States armed force, shall supervise the
overall prosecution efforts under the
President’s Military Order, and shall
ensure proper management of per-
sonnel and resources.

(2) Prosecutors and Assistant Prosecu-
tors. (i) Comnsistent with any supple-
mentary regulations or instructions
issued under §9.7(a), the Chief Pros-
ecutor shall detail a Prosecutor and, as
appropriate, one or more Assistant
Prosecutors to prepare charges and
conduct the prosecution for each case
before a Commission (‘‘Prosecution’).
Prosecutors and Assistant Prosecutors
shall be:

(A) Military Officers who are judge
advocates of any United States armed
force, or

(B) Special trial counsel of the De-
partment of Justice who may be made
available by the Attorney General of
the United States.

(ii) The duties of the Prosecution are:

(A) To prepare charges for approval
and referral by the Appointing Author-
ity;

(B) To conduct the prosecution before
the Commission of all cases referred
for trial; and

(C) To represent the interests of the
Prosecution in any review process.

(c) Defense—(1) Office of the Chief De-
fense Counsel. The Chief Defense Coun-
sel shall be a judge advocate of any
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United States armed force, shall super-
vise the overall defense efforts under
the President’s Military Order, shall
ensure proper management of per-
sonnel and resources, shall preclude
conflicts of interest, and shall facili-
tate proper representation of all Ac-
cused.

(2) Detailed Defense Counsel. Con-
sistent with any supplementary regula-
tions or instructions issued under
§9.7(a), the Chief Defense Counsel shall
detail one or more Military Officers
who are judge advocates of any United
States armed force to conduct the de-
fense for each case before a Commis-
sion (‘‘Detailed Defense Counsel’’). The
duties of the Detailed Defense Counsel
are:

(i) To defend the Accused zealously
within the bounds of the law without
regard to personal opinion as to the
guilt of the Accused; and

(ii) To represent the interests of the
Accused in any review process as pro-
vided by this part.

(iii) Choice of Counsel. (A) The Ac-
cused may select a Military Officer
who is a judge advocate of any United
States armed force to replace the
Accused’s Detailed Defense Counsel,
provided that Military Officer has been
determined to be available in accord-
ance with any applicable supple-
mentary regulations or instructions
issued under §9.7(a). After such selec-
tion of a new Detailed Defense Counsel,
the original Detailed Defense Counsel
will be relieved of all duties with re-
spect to that case. If requested by the
Accused, however, the Appointing Au-
thority may allow the original De-
tailed Defense Counsel to continue to
assist in representation of the Accused
as another Detailed Defense Counsel.

(B) The Accused may also retain the
services of a civilian attorney of the
Accused’s own choosing and at no ex-
pense to the United States Government
(‘‘Civilian Defense Counsel’’), provided
that attorney:

(1) Is a United States citizen;

(2) Is admitted to the practice of law
in a State, district, territory, or pos-
session of the United States, or before
a Federal court;

(3) Has not been the subject of any
sanction or disciplinary action by any
court, bar, or other competent govern-
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mental authority for relevant mis-
conduct;

(4) Has been determined to be eligible
for access to information classified at
the level SECRET or higher under the
authority of and in accordance with
the procedures prescribed in DoD
5200.2-R1; and

(5) Has signed a written agreement to
comply with all applicable regulations
or instructions for counsel, including
any rules of court for conduct during
the course of proceedings. Civilian at-
torneys may be pre-qualified as mem-
bers of the pool of available attorneys
if, at the time of application, they
meet the relevant criteria, or they may
be qualified on an ad hoc basis after
being requested by an Accused. Rep-
resentation by Civilian Defense Coun-
sel will not relieve Detailed Defense
Counsel of the duties specified in para-
graph (c)(2) of this section. The quali-
fication of a Civilian Defense Counsel
does not guarantee that person’s pres-
ence at closed Commission proceedings
or that person’s access to any informa-
tion protected under §9.6(d)(5).

(4) Continuity of representation. The
Accused must be represented at all rel-
evant times by Detailed Defense Coun-
sel. Detailed Defense Counsel and Civil-
ian Defense Counsel shall be herein re-
ferred to collectively as ‘‘Defense
Counsel.”” The Accused and Defense
Counsel shall be herein referred to col-
lectively as ‘‘the Defense.”’

(d) Other Persommel. Other personnel,
such as court reporters, interpreters,
security personnel, bailiffs, and clerks
may be detailed or employed by the
Appointing Authority, as necessary.

§9.5 Procedures accorded the accused.

The following procedures shall apply
with respect to the Accused:

(a) The Prosecution shall furnish to
the Accused, sufficiently in advance of
trial to prepare a defense, a copy of the
charges in English and, if appropriate,
in another language that the Accused
understands.

(b) The Accused shall be presumed in-
nocent until proven guilty.

(c) A Commission member shall vote
for a finding of Guilty as to an offense
if and only if that member is convinced

1 Available from www.ditc.mil/whs/directives.
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beyond a reasonable doubt, based on
the evidence admitted at trial, that the
Accused is guilty of the offense.

(d) At least one Detailed Defense
Counsel shall be made available to the
Accused sufficiently in advance of trial
to prepare a defense and until any find-
ings and sentence become final in ac-
cordance with §9.6(h)(2).

(e) The Prosecution shall provide the
Defense with access to evidence the
Prosecution intends to introduce at
trial and with access to evidence
known to the Prosecution that tends to
exculpate the Accused. Such access
shall be consistent with §9.6(d)(5) and
subject to §9.9.

(f) The Accused shall not be required
to testify during trial. A Commission
shall draw no adverse inference from
an Accused’s decision not to testify.
This subsection shall not preclude ad-
mission of evidence of prior statements
or conduct of the Accused.

(g) If the Accused so elects, the Ac-
cused may testify at trial on the
Accused’s own behalf and shall then be
subject to cross-examination.

(h) The Accused may obtain wit-
nesses and documents for the Accused’s
defense, to the extent necessary and
reasonably available as determined by
the Presiding Officer. Such access shall
be consistent with the requirements of
§9.6(d)(b) and subject to §9.9. The Ap-
pointing Authority shall order that
such investigative or other resources
be made available to the Defense as the
Appointing Authority deems necessary
for a full and fair trial.

(i) The Accused may have Defense
Counsel present evidence at trial in the
Accused’s defense and cross-examine
each witness presented by the Prosecu-
tion who appears before the Commis-
sion.

(j) The Prosecution shall ensure that
the substance of the charges, the pro-
ceedings, and any documentary evi-
dence are provided in English and, if
appropriate, in another language that
the Accused understands. The Appoint-
ing Authority may appoint one or more
interpreters to assist the Defense, as
necessary.

(k) The Accused may be present at
every stage of the trial before the Com-
mission, consistent with §9.6(b)(3), un-
less the Accused engages in disruptive
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conduct that justifies exclusion by the
Presiding Officer. Detailed Defense
Counsel may not be excluded from any
trial proceeding or portion thereof.

(1) Except by order of the Commis-
sion for good cause shown, the Prosecu-
tion shall provide the Defense with ac-
cess before sentencing proceedings to
evidence the Prosecution intends to
present in such proceedings. Such ac-
cess shall be consistent with §9.6(d)(5)
of this part and subject to §9.9.

(m) The Accused may make a state-
ment during sentencing proceedings.

(n) The Accused may have Defense
Counsel submit evidence to the Com-
mission during sentencing proceedings.

(0) The Accused shall be afforded a
trial open to the public (except pro-
ceedings closed by the Presiding Offi-
cer), consistent with §9.6(b).

(p) The Accused shall not again be
tried by any Commission for a charge
once a Commission’s finding on that
charge becomes final in accordance
with §9.6(h)(2).

§9.6 Conduct of the trial.

(a) Pretrial procedures—(1) Prepara-
tion of the Charges. The Prosecution
shall prepare charges for approval by
the Appointing Authority, as provided
in §9.4(b)(2)(1).

(2) Referral to the Commission. The Ap-
pointing Authority may approve and
refer for trial any charge against an in-
dividual or individuals within the juris-
diction of a Commission in accordance
with §9.3(a) and alleging an offense
within the jurisdiction of a Commis-
sion in accordance with §9.3(b).

(3) Notification of the accused. The
Prosecution shall provide copies of the
charges approved by the Appointing
Authority to the Accused and Defense
Counsel. The Prosecution also shall
submit the charges approved by the
Appointing Authority to the Presiding
Officer of the Commission to which
they were referred.

(4) Plea Agreements. The Accused,
through Defense Counsel, and the Pros-
ecution may submit for approval to the
Appointing Authority a plea agreement
mandating a sentence limitation or
any other provision in exchange for an
agreement to plead guilty, or any other
consideration. Any agreement to plead
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guilty must include a written stipula-
tion of fact, signed by the Accused,
that confirms the guilt of the Accused
and the voluntary and informed nature
of the plea of guilty. If the Appointing
Authority approves the plea agree-
ment, the Commission will, after deter-
mining the voluntary and informed na-
ture of the plea agreement, admit the
plea agreement and stipulation into
evidence and be bound to adjudge find-
ings and a sentence pursuant to that
plea agreement.

(b) Issuance and service of process; ob-
taining evidence. (i) The Commission
shall have power to:

(A) Summon witnesses to attend trial
and testify;

(B) Administer oaths or affirmations
to witnesses and other persons and to
question witnesses;

(C) Require the production of docu-
ments and other evidentiary material;
and

(D) Designate special commissioners
to take evidence.

(ii) The Presiding Officer shall exer-
cise these powers on behalf of the Com-
mission at the Presiding Officer’s own
initiative, or at the request of the
Prosecution or the Defense, as nec-
essary to ensure a full and fair trial in
accordance with the President’s Mili-
tary Order and this part. The Commis-
sion shall issue its process in the name
of the Department of Defense over the
signature of the Presiding Officer. Such
process shall be served as directed by
the Presiding Officer in a manner cal-
culated to give reasonable notice to
persons required to take action in ac-
cordance with that process.

(b) Duties of the Commission during
trial. The Commission shall:

(1) Provide a full and fair trial.

(2) Proceed impartially and expedi-
tiously, strictly confining the pro-
ceedings to a full and fair trial of the
charges, excluding irrelevant evidence,
and preventing any unnecessary inter-
ference or delay.

(3) Hold open proceedings except
where otherwise decided by the Ap-
pointing Authority or the Presiding Of-
ficer in accordance with the Presi-
dent’s Military Order and this part.
Grounds for closure include the protec-
tion of information classified or classi-
fiable under Executive Order 12958; in-
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formation protected by law or rule
from unauthorized disclosure; the
physical safety of participants in Com-
mission proceedings, including prospec-
tive witnesses; intelligence and law en-
forcement sources, methods, or activi-
ties; and other national security inter-
ests. The Presiding Officer may decide
to close all or part of a proceeding on
the Presiding Officer’s own initiative
or based upon a presentation, including
an ex parte, in camera presentation by
either the Prosecution or the Defense.
A decision to close a proceeding or por-
tion thereof may include a decision to
exclude the Accused, Civilian Defense
Counsel, or any other person, but De-
tailed Defense Counsel may not be ex-
cluded from any trial proceeding or
portion thereof. Except with the prior
authorization of the Presiding Officer
and subject to section 9 of this part,
Defense Counsel may not disclose any
information presented during a closed
session to individuals excluded from
such proceeding or part thereof. Open
proceedings may include, at the discre-
tion of the Appointing Authority, at-
tendance by the public and accredited
press, and public release of transcripts
at the appropriate time. Proceedings
should be open to the maximum extent
practicable. Photography, video, or
audio broadcasting, or recording of or
at Commission proceedings shall be
prohibited, except photography, video,
and audio recording by the Commission
pursuant to the direction of the Pre-
siding Officer as necessary for preser-
vation of the record of trial.

(4) Hold each session at such time
and place as may be directed by the
Appointing Authority. Members of the
Commission may meet in closed con-
ference at any time.

(6) As soon as practicable at the con-
clusion of a trial, transmit an authen-
ticated copy of the record of trial to
the Appointing Authority.

(c) Oaths. (1) Members of a Commis-
sion, all Prosecutors, all Defense Coun-
sel, all court reporters, all security
personnel, and all interpreters shall
take an oath to perform their duties
faithfully.

(2) Each witness appearing before a
Commission shall be examined under
oath, as provided in paragraph (d)(2)(ii)
of this section.
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(3) An oath includes an affirmation.
Any formulation that appeals to the
conscience of the person to whom the
oath is administered and that binds
that person to speak the truth, or, in
the case of one other than a witness,
properly to perform certain duties, is
sufficient.

(d) Ewvidence—(1) Admissibility. Evi-
dence shall be admitted if, in the opin-
ion of the Presiding Officer (or instead,
if any other member of the Commission
so requests at the time the Presiding
Officer renders that opinion, the opin-
ion of the Commission rendered at that
time by a majority of the Commission),
the evidence would have probative
value to a reasonable person.

(2) Witnesses—(i) Production of wit-
nesses. The Prosecution or the Defense
may request that the Commission hear
the testimony of any person, and such
testimony shall be received if found to
be admissible and not cumulative. The
Commission may also summon and
hear witnesses on its own initiative.
The Commission may permit the testi-
mony of witnesses by telephone, audio-
visual means, or other means; however,
the Commission shall consider the abil-
ity to test the veracity of that testi-
mony in evaluating the weight to be
given to the testimony of the witness.

(ii) Testimony. Testimony of wit-
nesses shall be given under oath or af-
firmation. The Commission may still
hear a witness who refuses to swear an
oath or make a solemn undertaking;
however, the Commission shall con-
sider the refusal to swear an oath or
give an affirmation in evaluating the
weight to be given to the testimony of
the witness.

(iii) Erxamination of witnesses. A wit-
ness who testifies before the Commis-
sion is subject to both direct examina-
tion and cross-examination. The Pre-
siding Officer shall maintain order in
the proceedings and shall not permit
badgering of witnesses or questions
that are not material to the issues be-
fore the Commission. Members of the
Commission may question witnesses at
any time.

(iv) Protection of witnesses. The Pre-
siding Officer shall consider the safety
of witnesses and others, as well as the
safeguarding of Protected Information
as defined in paragraph (d)(6)(i) of this
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section, in determining the appropriate
methods of receiving testimony and
evidence. The Presiding Officer may
hear any presentation by the Prosecu-
tion or the Defense, including an ex
parte, in camera presentation, regarding
the safety of potential witnesses before
determining the ways in which wit-
nesses and evidence will be protected.
The Presiding Officer may authorize
any methods appropriate for the pro-
tection of witnesses and evidence. Such
methods may include, but are not lim-
ited to: testimony by telephone, audio-
visual means, or other electronic
means; closure of the proceedings; in-
troduction of prepared declassified
summaries of evidence; and the use of
pseudonyms.

(3) Other evidence. Subject to the re-
quirements of paragraph (d)(1) of this
section concerning admissibility, the
Commission may consider any other
evidence including, but not limited to,
testimony from prior trials and pro-
ceedings, sworn or unsworn written
statements, physical evidence, or sci-
entific or other reports.

(4) Notice. The Commission may, after
affording the Prosecution and the De-
fense an opportunity to be heard, take
conclusive notice of facts that are not
subject to reasonable dispute either be-
cause they are generally known or are
capable of determination by resort to
sources that cannot reasonably be con-
tested.

(5) Protection of Information—({) Pro-
tective Order. The Presiding Officer may
issue protective orders as necessary to
carry out the Military Order and this
part, including to safeguard ‘‘Protected
Information,” which includes:

(A) Information classified or classifi-
able pursuant to Executive Order 12958;

(B) Information protected by law or
rule from unauthorized disclosure;

(C) Information the disclosure of
which may endanger the physical safe-
ty of participants in Commission pro-
ceedings, including prospective wit-
nesses;

(D) Information concerning intel-
ligence and law enforcement sources,
methods, or activities; or

(BE) Information concerning other na-
tional security interests. As soon as
practicable, counsel for either side will
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notify the Presiding Officer of any in-
tent to offer evidence involving Pro-
tected Information.

(ii) Limited disclosure. The Presiding
Officer, upon motion of the Prosecu-
tion or sua sponte, shall, as necessary
to protect the interests of the United
States and consistent with §9.9, direct:

(A) The deletion of specified items of
Protected Information from documents
to be made available to the Accused,
Detailed Defense Counsel, or Civilian
Defense Counsel;

(B) The substitution of a portion or
summary of the information for such
Protected Information; or

(C) The substitution of a statement
of the relevant facts that the Protected
Information would tend to prove. The
Prosecution’s motion and any mate-
rials submitted in support thereof or in
response thereto shall, upon request of
the Prosecution, be considered by the
Presiding Officer ex parte, in camera,
but no Protected Information shall be
admitted into evidence for consider-
ation by the Commission if not pre-
sented to Detailed Defense Counsel.

(iii) Closure of proceedings. The Pre-
siding Officer may direct the closure of
proceedings in accordance with para-
graph (b)(3) of this section.

(iv) Protected information as part of the
record of trial. All exhibits admitted as
evidence but containing Protected In-
formation shall be sealed and annexed
to the record of trial. Additionally, any
Protected Information not admitted as
evidence but reviewed in camera and
subsequently withheld from the De-
fense over Defense objection shall, with
the associated motions and responses
and any materials submitted in sup-
port thereof, be sealed and annexed to
the record of trial as additional exhib-
its. Such sealed material shall be made
available to reviewing authorities in
closed proceedings.

(e) Proceedings during trial. The pro-
ceedings at each trial will be conducted
substantially as follows, unless modi-
fied by the Presiding Officer to suit the
particular circumstances:

(1) Each charge will be read, or its
substance communicated, in the pres-
ence of the Accused and the Commis-
sion.

(2) The Presiding Officer shall ask
each Accused whether the Accused
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pleads ‘‘Guilty” or ‘“Not Guilty.”
Should the Accused refuse to enter a
plea, the Presiding Officer shall enter a
plea of ‘““‘Not Guilty” on the Accused’s
behalf. If the plea to an offense is
“Guilty,” the Presiding Officer shall
enter a finding of Guilty on that of-
fense after conducting sufficient in-
quiry to form an opinion that the plea
is voluntary and informed. Any plea of
Guilty that is not determined to be
voluntary and informed shall be
changed to a plea of Not Guilty. Plea
proceedings shall then continue as to
the remaining charges. If a plea of
“Guilty” is made on all charges, the
Commission shall proceed to sen-
tencing proceedings; if not, the Com-
mission shall proceed to trial as to the
charges for which a ‘“Not Guilty” plea
has been entered.

(3) The Prosecution shall make its
opening statement.

(4) The witnesses and other evidence
for the Prosecution shall be heard or
received.

(5) The Defense may make an opening
statement after the Prosecution’s
opening statement or prior to pre-
senting its case.

(6) The witnesses and other evidence
for the Defense shall be heard or re-
ceived.

(7) Thereafter, the Prosecution and
the Defense may introduce evidence in
rebuttal and surrebuttal.

(8) The Prosecution shall present ar-
gument to the Commission. Defense
Counsel shall be permitted to present
argument in response, and then the
Prosecution may reply in rebuttal.

(9) After the members of the Commis-
sion deliberate and vote on findings in
closed conference, the Presiding Officer
shall announce the Commission’s find-
ings in the presence of the Commission,
the Prosecution, the Accused, and De-
fense Counsel. The individual votes of
the members of the Commission shall
not be disclosed.

(10) In the event a finding of Guilty is
entered for an offense, the Prosecution
and the Defense may present informa-
tion to aid the Commission in deter-
mining an appropriate sentence. The
Accused may testify and shall be sub-
ject to cross-examination regarding
any such testimony.
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(11) The Prosecution and, thereafter,
the Defense shall present argument to
the Commission regarding sentencing.

(12) After the members of the Com-
mission deliberate and vote on a sen-
tence in closed conference, the Pre-
siding Officer shall announce the Com-
mission’s sentence in the presence of
the Commission, the Prosecution, the
Accused, and Defense Counsel. The in-
dividual votes of the members of the
Commission shall not be disclosed.

(f) Voting. Members of the Commis-
sion shall deliberate and vote in closed
conference. A Commission member
shall vote for a finding of Guilty as to
an offense if and only if that member is
convinced beyond a reasonable doubt,
based on the evidence admitted at
trial, that the Accused is guilty of the
offense. An affirmative vote of two-
thirds of the members is required for a
finding of Guilty. When appropriate,
the Commission may adjust a charged
offense by exceptions and substitutions
of language that do not substantially
change the nature of the offense or in-
crease its seriousness, or it may vote
to convict of a lesser-included offense.
An affirmative vote of two-thirds of
the members is required to determine a
sentence, except that a sentence of
death requires a unanimous, affirma-
tive vote of all of the members. Votes
on findings and sentences shall be
taken by secret, written ballot.

(g) Sentence. Upon conviction of an
Accused, the Commission shall impose
a sentence that is appropriate to the
offense or offenses for which there was
a finding of Guilty, which sentence
may include death, imprisonment for
life or for any lesser term, payment of
a fine or restitution, or such other law-
ful punishment or condition of punish-
ment as the Commission shall deter-
mine to be proper. Only a Commission
of seven members may sentence an Ac-
cused to death. A Commission may
(subject to rights of third parties)
order confiscation of any property of a
convicted Accused, deprive that Ac-
cused of any stolen property, or order
the delivery of such property to the
United States for disposition.

(h) Post-trial procedures—(1) Record of
Trial. Bach Commission shall make a
verbatim transcript of its proceedings,
apart from all Commission delibera-

29

§9.6

tions, and preserve all evidence admit-
ted in the trial (including any sen-
tencing proceedings) of each case
brought before it, which shall con-
stitute the record of trial. The court
reporter shall prepare the official
record of trial and submit it to the Pre-
siding Officer for authentication upon
completion. The Presiding Officer shall
transmit the authenticated record of
trial to the Appointing Authority. If
the Secretary of Defense is serving as
the Appointing Authority, the record
shall be transmitted to the Review
Panel constituted under paragraph
(h)(4) of this section.

(2) Finality of findings and sentence. A
Commission finding as to a charge and
any sentence of a Commission becomes
final when the President or, if des-
ignated by the President, the Secretary
of Defense makes a final decision
thereon pursuant to section 4(c)(8) of
the President’s Military Order and in
accordance with paragraph (h)(6) of
this section. An authenticated finding
of Not Guilty as to a charge shall not
be changed to a finding of Guilty. Any
sentence made final by action of the
President or the Secretary of Defense
shall be carried out promptly. Ad-
judged confinement shall begin imme-
diately following the trial.

(3) Review by the Appointing Authority.
If the Secretary of Defense is not the
Appointing Authority, the Appointing
Authority shall promptly perform an
administrative review of the record of
trial. If satisfied that the proceedings
of the Commission were administra-
tively complete, the Appointing Au-
thority shall transmit the record of
trial to the Review Panel constituted
under paragraph (h)(4) of this section.
If not so satisfied, the Appointing Au-
thority shall return the case for any
necessary supplementary proceedings.

(4) Review Panel. The Secretary of De-
fense shall designate a Review Panel
consisting of three Military Officers,
which may include civilians commis-
sioned pursuant to section 603 of title
10, United States Code. At least one
member of each Review Panel shall
have experience as a judge. The Review
Panel shall review the record of trial
and, in its discretion, any written sub-
missions from the Prosecution and the
Defense and shall deliberate in closed
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conference. The Review Panel shall dis-
regard any variance from procedures
specified in this part or elsewhere that
would not materially have affected the
outcome of the trial before the Com-
mission. Within thirty days after re-
ceipt of the record of trial, the Review
Panel shall either:

(i) Forward the case to the Secretary
of Defense with a recommendation as
to disposition, or

(ii) Return the case to the Appoint-
ing Authority for further proceedings,
provided that a majority of the Review
Panel has formed a definite and firm
conviction that a material error of law
occurred.

(5) Review by the Secretary of Defense.
The Secretary of Defense shall review
the record of trial and the rec-
ommendation of the Review Panel and
either return the case for further pro-
ceedings or, unless making the final
decision pursuant to a Presidential des-
ignation under section 4(c)(8) of the
President’s Military Order, forward it
to the President with a recommenda-
tion as to disposition.

(6) Final decision. After review by the
Secretary of Defense, the record of
trial and all recommendations will be
forwarded to the President for review
and final decision (unless the President
has designated the Secretary of De-
fense to perform this function). If the
President has so designated the Sec-
retary of Defense, the Secretary may
approve or disapprove findings or
change a finding of Guilty to a finding
of Guilty to a lesser-included offense,
or mitigate, commute, defer, or sus-
pend the sentence imposed or any por-
tion thereof. If the Secretary of De-
fense is authorized to render the final
decision, the review of the Secretary of
Defense under paragraph (h)(5) of this
section shall constitute the final deci-
sion.

§9.7 Regulations.

(a) Supplementary regulations and in-
structions. The Appointing Authority
shall, subject to approval of the Gen-
eral Counsel of the Department of De-
fense if the Appointing Authority is
not the Secretary of Defense, publish
such further regulations consistent
with the President’s Military Order
and this part as are necessary or appro-
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priate for the conduct of proceedings
by Commissions under the President’s
Military Order. The General Counsel
shall issue such instructions consistent
with the President’s Military Order
and this part as the General Counsel
deems necessary to facilitate the con-
duct of proceedings by such Commis-
sions, including those governing the es-
tablishment of Commission-related of-
fices and performance evaluation and
reporting relationships.

(b) Construction. In the event of any
inconsistency between the President’s
Military Order and this part, including
any supplementary regulations or in-
structions issued under paragraph (a)
of this section, the provisions of the
President’s Military Order shall gov-
ern. In the event of any inconsistency
between this part and any regulations
or instructions issued under paragraph
(a) of this section, the provisions of
this part shall govern.

§9.8 Authority.

Nothing in this part shall be con-
strued to limit in any way the author-
ity of the President as Commander in
Chief of the Armed Forces or the power
of the President to grant reprieves and
pardons. Nothing in this part shall af-
fect the authority to constitute mili-
tary commissions for a purpose not
governed by the President’s Military
Order.

§9.9 Protection of State secrets.

Nothing in this part shall be con-
strued to authorize disclosure of state
secrets to any person not authorized to
receive them.

§9.10 Other.

This part is not intended to and does
not create any right, benefit, or privi-
lege, substantive or procedural, en-
forceable by any party, against the
United States, its departments, agen-
cies, or other entities, its officers or
employees, or any other person. No
provision in this part shall be con-
strued to be a requirement of the
United States Constitution. Section
and subsection captions in this docu-
ment are for convenience only and
shall not be used in construing the re-
quirements of this part. Failure to
meet a time period specified in this
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part, or supplementary regulations or
instructions issued under §9.7(a), shall
not create a right to relief for the Ac-
cused or any other person. DoD Direc-
tive 5025.12 shall not apply to this part
or any supplementary regulations or
instructions issued under §9.7(a).

§9.11 Amendment.

The Secretary of Defense may amend
this part from time to time.

§9.12 Delegation.

The authority of the Secretary of De-
fense to make requests for assistance
under section 5 of the President’s Mili-
tary Order is delegated to the General
Counsel of the Department of Defense.
The Executive Secretary of the Depart-
ment of Defense shall provide such as-
sistance to the General Counsel as the
General Counsel determines necessary
for this purpose.

PART 10—MILITARY COMMISSION
INSTRUCTIONS

Sec.
10.1
10.2
10.3
10.4
10.5
10.6
10.7
10.8

AUTHORITY: 10 U.S.C. 113Id) and 140(b).

SOURCE: 68 FR 39380, July 1, 2003, unless
otherwise noted.

Purpose.

Authority.

Applicability.

Policies and procedures.
Construction.
Non-creation of right.
Reservation of authority.
Amendment.

§10.1 Purpose.

This part establishes policies for the
issuance and interpretation of Military
Commission Instructions promulgated
pursuant to 32 CFR part 9, and Military
Order of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism,” (3 CFR, 2001 comp., p. 918, 66
FR 57833).

§10.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with 10
U.S.C. 113(d) and 140(b).

2 Available from www.ditc.mil/whs/directives.
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§10.3 Applicability.

This part, and, unless stated other-
wise, all other Military Commission In-
structions apply throughout the De-
partment of Defense, including to the
Office of the Secretary of Defense, the
Military Departments, the Chairman
and Vice Chairman of the Joint Chiefs
of Staff and the Joint Staff, the Com-
batant Commands, the Office of the In-
spector General of the Department of
Defense, the Defense Agencies, the De-
partment of Defense Field Activities,
and all other organizational entities
within the Department of Defense, to
any special trial counsel of the Depart-
ment of Justice who may be made
available by the Attorney General of
the United States to serve as a pros-
ecutor in trials before military com-
missions pursuant to 32 CFR 9.4(b)(2),
to any civilian attorney who seeks
qualification as a member of the pool
of qualified Civilian Defense Counsel
authorized in 32 CFR 9.4(c)(3)(ii), and to
any attorney who has been qualified as
a member of that pool.

§10.4 Policies and procedures.

(a) Promulgation. Military Commis-
sion Instructions will be issued by the
General Counsel of the Department of
Defense (hereinafter General Counsel).
Each Instruction will issue over the
signature of the General Counsel and,
unless otherwise specified therein,
shall take effect upon the signature of
the General Counsel. Instructions will
be numbered in sequence.

(b) Professional responsibility. Compli-
ance with these Instructions shall be
deemed a professional responsibility
obligation for the practice of law with-
in the Department of Defense.

(c) Compliance breaches. Failure to ad-
here to these Instructions or any other
failure to comply with any rule, regu-
lation, or Instruction applicable to
trials by military commission con-
vened pursuant to 32 CFR part 9, and
Military Order of November 13, 2001,
“Detention, Treatment, and Trial of
Certain Non-Citizens in the War
Against Terrorism,” may be subject to
appropriate action by the Appointing
Authority, the General Counsel of the



§10.5

Department of Defense, or the Pre-
siding Officer of a military commis-
sion. Such action may include perma-
nently barring an individual from par-
ticipating in any military commission
proceeding convened pursuant to 32
CFR part 9, and Military Order of No-
vember 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism,”
punitive measures imposed under 10
U.S.C. 898, and any other lawful sanc-
tion.

§10.5 Construction.

Military Commission Instructions
shall be construed in a manner con-
sistent with 32 CFR part 9, and Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism.” Nothing in these Military
Commission Instructions applies with
respect to the trial of crimes by mili-
tary commissions convened under
other authority. In the event of an in-
consistency, the provisions of 32 CFR
part 9, and Military Order of November
13, 2001, ‘‘Detention, Treatment, and
Trial of Certain Non-Citizens in the
War Against Terrorism,” shall govern
as provided in Section 7(B) of Military
Order of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism.”” Pronouns referring to the
male gender shall be construed as ap-
plying to both male and female.

§10.6 Non-creation of right.

Neither this part nor any Military
Commission Instruction issued here-
after, is intended to and does not cre-
ate any right, benefit, privilege, sub-
stantive or procedural, enforceable by
any party, against the United States,
its departments, agencies, or other en-
tities, its officers or employees, or any
other person. Alleged noncompliance
with an Instruction does not, of itself,
constitute error, give rise to judicial
review, or establish a right to relief for
the Accused or any other person.

§10.7

Neither this part nor any Military
Commission Instruction issued here-
after shall be construed to limit, im-
pair, or otherwise affect any authority

Reservation of authority.
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granted by the Constitution or laws of
the United States or Department of De-
fense regulation or directive.

§10.8 Amendment.

The General Counsel may issue, sup-
plement, amend, or revoke any Mili-
tary Commission Instruction at any
time.

PART 11—CRIMES AND ELEMENTS
FOR TRIALS BY MILITARY COM-
MISSION

Sec.
11.1
11.2
11.3
11.4
11.5
11.6

AUTHORITY: 10 U.S.C. 821.

SOURCE: 68 FR 39381, July 1, 2003, unless
otherwise noted.

Purpose.

Authority.

General.

Applicable principles of law.
Definitions.

Crimes and elements.

§11.1 Purpose.

This part provides guidance with re-
spect to crimes that may be tried by
military commissions established pur-
suant to 32 CFR part 9, and Military
Order of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism,” (3 CFR, 2001 comp., p. 918, 66
FR 57833) and enumerates the elements
of those crimes.

§11.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” (66 FR 57833) and 10 U.S.C.
113(d), 140(b), and 821. The provisions of
32 CFR part 10 are applicable to this
part.

§11.3 General.

(a) Background. The following crimes
and elements thereof are intended for
use by military commissions estab-
lished pursuant to 32 CFR part 9, and
Military Order of November 13, 2001,
“Detention, Treatment, and Trial of
Certain Non-Citizens in the War
Against Terrorism,”’ the jurisdiction of
which extends to offenses or offenders
that by statute or the law of armed
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conflict may be tried by military com-
mission as limited by Military Order of
November 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism.”
No offense is cognizable in a trial by
military commission if that offense did
not exist prior to the conduct in ques-
tion. These crimes and elements derive
from the law of armed conflict, a body
of law that is sometimes referred to as
the law of war. They constitute viola-
tions of the law of armed conflict or of-
fenses that, consistent with that body
of law, are triable by military commis-
sion. Because this document is declara-
tive of existing law, it does not pre-
clude trial for crimes that occurred
prior to its effective date.

(b) Effect of other laws. No conclusion
regarding the applicability or persua-
sive authority of other bodies of law
should be drawn solely from the pres-
ence, absence, or similarity of par-
ticular language in this part as com-
pared to other articulations of law.

(¢) Non-exclusivity. This part does not
contain a comprehensive list of crimes
triable by military commission. It is
intended to be illustrative of applicable
principles of the common law of war
but not to provide an exclusive enu-
meration of the punishable acts recog-
nized as such by that law. The absence
of a particular offense from the corpus
of those enumerated herein does not
preclude trial for that offense.

§11.4 Applicable principles of law.

(a) General intent. All actions taken
by the Accused that are necessary for
completion of a crime must be per-
formed with general intent. This intent
is not listed as a separate element.
When the mens rea required for culpa-
bility to attach involves an intent that
a particular consequence occur, or
some other specific intent, an intent
element is included. The necessary re-
lationship between such intent element
and the conduct constituting the actus
reus is not articulated for each set of
elements, but is presumed; a nexus be-
tween the two is necessary.

(b) The element of wrongfulness and de-
fenses. Conduct must be wrongful to
constitute one of the offenses enumer-
ated herein or any other offense triable
by military commission. Conduct is
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wrongful if it is done without justifica-
tion or excuse cognizable under appli-
cable law. The element of wrongfulness
(or the absence of lawful justification
or excuse), which may be required
under the customary law of armed con-
flict, is not repeated in the elements of
crimes in §11.6. Conduct satisfying the
elements found herein shall be inferred
to be wrongful in the absence of evi-
dence to the contrary. Similarly, this
part does not enunciate defenses that
may apply for specific offenses, though
an Accused is entitled to raise any de-
fense available under the law of armed
conflict. Defenses potentially available
to an Accused under the law of armed
conflict, such as self-defense, mistake
of fact, and duress, may be applicable
to certain offenses subject to trial by
military commission. In the absence of
evidence to the contrary, defenses in
individual cases shall be presumed not
to apply. The burden of going forward
with evidence of lawful justification or
excuse or any applicable defense shall
be upon the Accused. With respect to
the issue of combatant immunity
raised by the specific enumeration of
an element requiring the absence
thereof, the prosecution must affirma-
tively prove that element regardless of
whether the issue is raised by the de-
fense. Once an applicable defense or an
issue of lawful justification or lawful
excuse is fairly raised by the evidence
presented, except for the defense of
lack of mental responsibility, the bur-
den is on the prosecution to establish
beyond a reasonable doubt that the
conduct was wrongful or that the de-
fense does not apply. With respect to
the defense of lack of mental responsi-
bility, the Accused has the burden of
proving by clear and convincing evi-
dence that, as a result of a severe men-
tal disease or defect, the Accused was
unable to appreciate the nature and
quality of the wrongfulness of the
Accused’s acts. As provided in 32 CFR
9.5(c), the prosecution bears the burden
of establishing the Accused’s guilt be-
yond a reasonable doubt in all cases
tried by a military commission. Each
element of an offense enumerated here-
in must be proven beyond a reasonable
doubt.
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(c) Statute of limitations. Violations of
the laws of war listed herein are not
subject to any statute of limitations.

§11.5 Definitions.

(a) Combatant immunity. Under the
law of armed conflict, only a lawful
combatant enjoys ‘‘combatant immu-
nity”’ or ‘‘belligerent privilege’’ for the
lawful conduct of hostilities during
armed conflict.

(b) Enemy. ‘“Enemy’”’ includes any en-
tity with which the United States or
allied forces may be engaged in armed
conflict, or which is preparing to at-
tack the United States. It is not lim-
ited to foreign nations, or foreign mili-
tary organizations or members thereof.
“Enemy’’ specifically includes any or-
ganization of terrorists with inter-
national reach.

(¢c) In the context of and was associated
with armed conflict. Elements con-
taining this language require a nexus
between the conduct and armed hos-
tilities. Such nexus could involve, but
is not limited to, time, location, or
purpose of the conduct in relation to
the armed hostilities. The existence of
such factors, however, may not satisfy
the necessary nexus (e.g., murder com-
mitted between members of the same
armed force for reasons of personal
gain unrelated to the conflict, even if
temporally and geographically associ-
ated with armed conflict, is not ‘‘in the
context of”’ the armed conflict). The
focus of this element is not the nature
or characterization of the conflict, but
the nexus to it. This element does not
require a declaration of war, ongoing
mutual hostilities, or confrontation in-
volving a regular national armed force.
A single hostile act or attempted act
may provide sufficient basis for the
nexus so long as its magnitude or se-
verity rises to the level of an ‘“‘armed
attack” or an ‘“act of war,” or the
number, power, stated intent or organi-
zation of the force with which the
actor is associated is such that the act
or attempted act is tantamount to an
attack by an armed force. Similarly,
conduct undertaken or organized with
knowledge or intent that it initiate or
contribute to such hostile act or hos-
tilities would satisfy the nexus require-
ment.
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(d) Military Objective. ‘‘Military objec-
tives” are those potential targets dur-
ing an armed conflict which, by their
nature, location, purpose, or use, effec-
tively contribute to the opposing
force’s war-fighting or war-sustaining
capability and whose total or partial
destruction, capture, or neutralization
would constitute a military advantage
to the attacker wunder the cir-
cumstances at the time of the attack.

(e) Object of the attack. ‘‘Object of the
attack’ refers to the person, place, or
thing intentionally targeted. In this re-
gard, the term includes neither collat-
eral damage nor incidental injury or
death.

(f) Protected property. ‘‘Protected
property’ refers to property specifi-
cally protected by the law of armed
conflict such as buildings dedicated to
religion, education, art, science or
charitable purposes, historic monu-
ments, hospitals, or places where the
sick and wounded are collected, pro-
vided they are not being used for mili-
tary purposes or are not otherwise
military objectives. Such property
would include objects properly identi-
fied by one of the distinctive emblems
of the Geneva Conventions but does not
include all civilian property.

(g) Protected under the law of war. The
person or object in question is ex-
pressly ‘‘protected’ under one or more
of the Geneva Conventions of 1949 or,
to the extent applicable, customary
international law. The term does not
refer to all who enjoy some form of
protection as a consequence of compli-
ance with international law, but those
who are expressly designated as such
by the applicable law of armed conflict.
For example, persons who either are
hors de combat or medical or religious
personnel taking no active part in hos-
tilities are expressly protected, but
other civilians may not be.

(h) Should have known. The facts and
circumstances were such that a reason-
able person in the Accused’s position
would have had the relevant knowledge
or awareness.

§11.6 Crimes and elements.

(a) Substantive offenses—war crimes.
The following enumerated offenses, if
applicable, should be charged in sepa-
rate counts. Elements are drafted to
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reflect conduct of the perpetrator.
Each element need not be specifically
charged.

(1) Willful killing of protected persons—
(i) Elements. (A) The accused killed one
Oor more persons;

(B) The accused intended to kill such
person or persons;

(C) Such person or persons were pro-
tected under the law of war;

(D) The accused knew or should have
known of the factual circumstances
that established that protected status;
and

(E) The killing took place in the con-
text of and was associated with armed
conflict.

(ii) Comments. The intent required for
this offense precludes its applicability
with regard to collateral damage or in-
jury incident to a lawful attack.

(2) Attacking civilians—(i) Elements.
(A) The accused engaged in an attack;

(B) The object of the attack was a ci-
vilian population as such or individual
civilians not taking direct or active
part in hostilities;

(C) The accused intended the civilian
population as such or individual civil-
ians not taking direct or active part in
hostilities to be an object of the at-
tack; and

(D) The attack took place in the con-
text of and was associated with armed
conflict.

(ii) Comments. The intent required for
this offense precludes its applicability
with regard to collateral damage or in-
jury incident to a lawful attack.

(3) Attacking civilian objects—(i) Ele-
ments. (A) The accused engaged in an
attack;

(B) The object of the attack was ci-
vilian property, that is, property that
was not a military objective;

(C) The accused intended such prop-
erty to be an object of the attack;

(D) The accused knew or should have
known that such property was not a
military objective; and

(E) The attack took place in the con-
text of and was associated with armed
conflict.

(ii) Comments. The intent required for
this offense precludes its applicability
with regard to collateral damage or in-
jury incident to a lawful attack.
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(4) Attacking Protected Property—(i)
Elements. (A) The accused engaged in
an attack;

(B) The object of the attack was pro-
tected property;

(C) The accused intended such prop-
erty to be an object of the attack;

(D) The accused knew or should have
known of the factual circumstances
that established that protected status;
and

(E) The attack took place in the con-
text of and was associated with armed
conflict.

(ii) Comments. The intent required for
this offense precludes its applicability
with regard to collateral damage or in-
jury incident to a lawful attack.

(5) Pillaging—(i) Elements. (A) The ac-
cused appropriated or seized certain
property;

(B) The accused intended to appro-
priate or seize such property for pri-
vate or personal use;

(C) The appropriation or seizure was
without the consent of the owner of the
property or other person with author-
ity to permit such appropriation or sei-
zure; and

(D) The appropriation or seizure took
place in the context of and was associ-
ated with armed conflict.

(ii) Comments. As indicated by the use
of the term ‘‘private or personal use,”
legitimate captures or appropriations,
or seizures justified by military neces-
sity, cannot constitute the crime of
pillaging.

(6) Denying quarter—(i) Elements. (A)
The accused declared, ordered, or oth-
erwise indicated that there shall be no
survivors or surrender accepted;

(B) The accused thereby intended to
threaten an adversary or to conduct
hostilities such that there would be no
survivors or surrender accepted;

(C) It was foreseeable that cir-
cumstances would be such that a prac-
ticable and reasonable ability to accept
surrender would exist;

(D) The accused was in a position of
effective command or control over the
subordinate forces to which the dec-
laration or order was directed; and

(E) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. Paragraph (a)(6)({i)(C)
of this section precludes this offense
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from being interpreted as limiting the
application of lawful means or methods
of warfare against enemy combatants.
For example, a remotely delivered at-
tack cannot give rise to this offense.

(7)) Taking Hostages—(i) Elements. (A)
The accused seized, detained, or other-
wise held hostage one or more persons;

(B) The accused threatened to kill,
injure, or continue to detain such per-
sSon or persons;

(C) The accused intended to compel a
State, an international organization, a
natural or legal person, or a group of
persons to act or refrain from acting as
an explicit or implicit condition for the
safety or release of such person or per-
sons; and

(D) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. Consistent with
§11.4(b), this offense cannot be com-
mitted by lawfully detaining enemy
combatants or other individuals as au-
thorized by the law of armed conflict.

(8) Employing poison or analogous
weapons—(i) Elements. (A) The accused
employed a substance or a weapon that
releases a substance as a result of its
employment;

(B) The substance was such that ex-
posure thereto causes death or serious
damage to health in the ordinary
course of events, through its asphyx-
iating, poisonous, or bacteriological
properties;

(C) The accused employed the sub-
stance or weapon with the intent of
utilizing such asphyxiating, poisonous,
or bacteriological properties as a meth-
od of warfare;

(D) The accused knew or should have
known of the nature of the substance
or weapon; and

(E) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. (A) The ‘‘death or seri-
ous damage to health” required by
paragraph (a)8)(i)(B) of this section
must be a direct result of the sub-
stance’s effect or effects on the human
body (e.g., asphyxiation caused by the
depletion of atmospheric oxygen sec-
ondary to a chemical or other reaction
would not give rise to this offense).
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(B) The clause ‘‘serious damage to
health” does not include temporary in-
capacitation or sensory irritation.

(C) The use of the ‘‘substance or
weapon’ at issue must be proscribed
under the law of armed conflict. It may
include chemical or biological agents.

(D) The specific intent element for
this offense precludes liability for mere
knowledge of potential collateral con-
sequences (e.g., mere knowledge of a
secondary asphyxiating or toxic effect
would be insufficient to complete the
offense).

(9) Using protected persons as shields—
(i) Elements. (A) The accused posi-
tioned, or took advantage of the loca-
tion of, one or more civilians or per-
sons protected under the law of war;

(B) The accused intended to use the
civilian or protected nature of the per-
son or persons to shield a military ob-
jective from attack or to shield, favor,
or impede military operations; and

(C) The conduct took place in the
context of and was associated with
armed conflict.

(ii) [Reserved]

(10) Using protected property as
shields—(i) Elements. (A) The accused
positioned, or took advantage of the lo-
cation of, civilian property or property
protected under the law of war;

(B) The accused intended to shield a
military objective from attack or to
shield, favor, or impede military oper-
ations; and

(C) The conduct took place in the
context of and was associated with
armed conflict.

(ii) [Reserved]

(11) Torture—(i) Elements. (A) The ac-
cused inflicted severe physical or men-
tal pain or suffering upon one or more
persons;

(B) The accused intended to inflict
such severe physical or mental pain or
suffering;

(C) Such person or persons were in
the custody or under the control of the
accused; and

(D) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. (A) Consistent with
§11.4(b), this offense does not include
pain or suffering arising only from, in-
herent in, or incidental to, lawfully im-
posed punishments. This offense does
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not include the incidental infliction of
pain or suffering associated with the
legitimate conduct of hostilities.

(B) Severe ‘‘mental pain or suffering”’
is the prolonged mental harm caused
by or resulting from:

(I) The intentional infliction or
threatened infliction of severe physical
pain or suffering;

(2) The administration or applica-
tion, or threatened administration or
application, of mind-altering sub-
stances or other procedures calculated
to disrupt profoundly the senses or the
personality;

(3) The threat of imminent death; or

(4) The threat that another person
will imminently be subjected to death,
severe physical pain or suffering, or the
administration or application of mind-
altering substances or other procedures
calculated to disrupt profoundly the
senses or personality.

(C) “Prolonged mental harm’ is a
harm of some sustained duration,
though not necessarily permanent in
nature, such as a clinically identifiable
mental disorder.

(D) Paragraph (a)(11)(i)(C) of this sec-
tion does not require a particular for-
mal relationship between the accused
and the victim. Rather, it precludes
prosecution for pain or suffering con-
sequent to a lawful military attack.

(12) Causing serious injury—@Gi) Ele-
ments. (A) The accused caused serious
injury to the body or health of one or
more persons;

(B) The accused intended to inflict
such serious injury;

(C) Such person or persons were in
the custody or under the control of the
accused; and

(D) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. ‘‘Serious injury’ in-
cludes fractured or dislocated bones,
deep cuts, torn members of the body,
and serious damage to internal organs.

(13) Mutilation or maiming—(@{) Ele-
ments. (A) The accused subjected one or
more persons to mutilation, in par-
ticular by permanently disfiguring the
person or persons, or by permanently
disabling or removing an organ or ap-
pendage;
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(B) The accused intended to subject
such person or persons to such mutila-
tion;

(C) The conduct caused death or seri-
ously damaged or endangered the phys-
ical or mental health or appearance of
such person or persons.

(D) The conduct was neither justified
by the medical treatment of the person
or persons concerned nor carried out in
the interest of such person or persons;

(E) Such person or persons were in
the custody or control of the accused;
and

(F) The conduct took place in the
context of and was associated with
armed conflict.

(ii) [Reserved]

(14) Use of treachery or perfidy—(i) Ele-
ments. (A) The accused invited the con-
fidence or belief of one or more persons
that they were entitled to, or were
obliged to accord, protection under the
law of war;

(B) The accused intended to betray
that confidence or belief;

(C) The accused Kkilled, injured, or
captured one or more persons;

(D) The accused made use of that
confidence or belief in killing, injuring,
or capturing such person or persons;
and

(E) The conduct took place in the
context of and was associated with
armed conflict.

(ii) [Reserved]

(15) Improper use of flag of truce—(i)
Elements. (A) The accused used a flag of
truce;

(B) The accused made such use in
order to feign an intention to nego-
tiate, surrender, or otherwise to sus-
pend hostilities when there was no
such intention on the part of the ac-
cused; and

(C) The conduct took place in the
context of and was associated with
armed conflict.

(ii) [Reserved]

(16) Improper use of protective em-
blems—(i) Elements. (A) The accused
used a protective emblem recognized
by the law of armed conflict;

(B) The accused undertook such use
for combatant purposes in a manner
prohibited by the law of armed con-
flict;
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(C) The accused knew or should have
known of the prohibited nature of such
use; and

(D) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. ‘‘Combatant purposes,”’
as used in paragraph (a)(16)(i)(B) of this
section, means purposes directly re-
lated to hostilities and does not in-
clude medical, religious, or similar ac-
tivities.

(17) Degrading treatment of a dead
body—(i) Elements. (A) The accused de-
graded or otherwise violated the dig-
nity of the body of a dead person;

(B) The accused intended to degrade
or otherwise violate the dignity of such
body;

(C) The severity of the degradation or
other violation was of such degree as to
be generally recognized as an outrage
upon personal dignity; and

(D) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. Paragraph (a)(17)(1)(B)
of this section precludes prosecution
for actions justified by military neces-
sity.

(18) Rape—(i) Elements. (A) The ac-
cused invaded the body of a person by
conduct resulting in penetration, how-
ever slight, of any part of the body of
the victim or of the accused with a sex-
ual organ, or of the anal or genital
opening of the victim with any object
or any other part of the body;

(B) The invasion was committed by
force, threat of force or coercion, or
was committed against a person in-
capable of giving consent; and

(C) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. (A) Paragraph
(a)(18)(i)(B) of this section recognizes
that consensual conduct does not give
rise to this offense.

(B) It is understood that a person
may be incapable of giving consent if
affected by natural, induced, or age-re-
lated incapacity.

(C) The concept of ‘“‘invasion” is
linked to the inherent wrongfulness re-
quirement for all offenses. In this case,
for example, a legitimate body cavity
search could not give rise to this of-
fense.
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(D) The concept of ‘‘invasion’ is gen-
der neutral.

(b) Substantive offenses—other offenses
triable by military commission. The fol-
lowing enumerated offenses, if applica-
ble, should be charged in separate
counts. Elements are drafted to reflect
conduct of the perpetrator. Each ele-
ment need not be specifically charged.

(1) Hijacking or hazarding a vessel or
aircraft—(i) Elements. (A) The accused
seized, exercised control over, or en-
dangered the safe navigation of a vessel
or aircraft;

(B) The accused intended to so seize,
exercise control over, or endanger such
vessel or aircraft; and

(C) The conduct took place in the
context of and was associated with
armed conflict.

(i) Comments. A seizure, exercise of
control, or endangerment required by
military necessity, or against a lawful
military objective undertaken by mili-
tary forces of a State in the exercise of
their official duties, would not satisfy
the wrongfulness requirement for this
crime.

(2) Terrorism—(i) Elements. (A) The ac-
cused killed or inflicted bodily harm on
one or more persons or destroyed prop-
erty;

(B) The accused:

(I) Intended to kill or inflict bodily
harm on one or more persons; or

(2) Intentionally engaged in an act
that is inherently dangerous to an-
other and evinces a wanton disregard
of human life;

(C) The killing, harm or destruction
was intended to intimidate or coerce a
civilian population, or to influence the
policy of a government by intimidation
or coercion; and

(D) The killing, harm or destruction
took place in the context of and was
associated with armed conflict.

(ii) Comments. (A) Paragraph
(b)(2)(A)(A) of this section includes the
concept of causing death or bodily
harm, even if indirectly.

(B) The requirement that the conduct
be wrongful for this crime necessitates
that the conduct establishing this of-
fense not constitute an attack against
a lawful military objective undertaken
by military forces of a State in the ex-
ercise of their official duties.
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(3) Murder by an unprivileged bellig-
erent—(i) Elements. (A) The accused
killed one or more persons;

(B) The accused:

(I) Intended to kill or inflict great
bodily harm on such person or persons;
or

(2) Intentionally engaged in an act
that is inherently dangerous to an-
other and evinces a wanton disregard
of human life;

(C) The accused did not enjoy com-
batant immunity; and

(D) The killing took place in the con-
text of and was associated with armed
conflict.

(ii) Comments. (A) The term ‘‘kill”’ in-
cludes intentionally causing death,
whether directly or indirectly.

(B) Unlike the crimes of willful kill-
ing or attacking civilians, in which the
victim’s status is a prerequisite to
criminality, for this offense the vic-
tim’s status is immaterial. Even an at-
tack on a soldier would be a crime if
the attacker did not enjoy ‘‘belligerent
privilege” or ‘‘combatant immunity.”

(4) Destruction of property by an
unprivileged belligerent—(i) Elements. (A)
The accused destroyed property;

(B) The property belonged to another
person, and the destruction was with-
out that person’s consent;

(C) The accused intended to destroy
such property;

(D) The accused did not enjoy com-
batant immunity; and

(E) The destruction took place in the
context of and was associated with
armed conflict.

(ii) [Reserved]

(b) Aiding the enemy—(i) Elements. (A)
The accused aided the enemy;

(B) The accused intended to aid the
enemy; and

(C) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. (A) Means of accom-
plishing paragraph (b)(5)(i)(A) of this
section include, but are not limited to:
providing arms, ammunition, supplies,
money, other items or services to the
enemy; harboring or protecting the
enemy; or giving intelligence or other
information to the enemy.

(B) The requirement that conduct be
wrongful for this crime necessitates
that the accused act without proper
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authority. For example, furnishing
enemy combatants detained during
hostilities with subsistence or quarters
in accordance with applicable orders or
policy is not aiding the enemy.

(C) The requirement that conduct be
wrongful for this crime may neces-
sitate that, in the case of a lawful bel-
ligerent, the accused owe allegiance or
some duty to the United States of
America or to an ally or coalition part-
ner. For example, citizenship, resident
alien status, or a contractual relation-
ship in or with the United States or an
ally or coalition partner is sufficient to
satisfy this requirement so long as the
relationship existed at a time relevant
to the offense alleged.

(6) Spying—(@{) Elements. (A) The ac-
cused collected or attempted to collect
certain information;

(B) The accused intended to convey
such information to the enemy;

(C) The accused, in collecting or at-
tempting to collect the information,
was lurking or acting clandestinely,
while acting under false pretenses; and

(D) The conduct took place in the
context of and was associated with
armed conflict.

(ii) Comments. (A) Members of a mili-
tary organization not wearing a dis-
guise and others who carry out their
missions openly are not spies, if,
though they may have resorted to con-
cealment, they have not acted under
false pretenses.

(B) Related to the requirement that
conduct be wrongful or without jus-
tification or excuse in this case is the
fact that, consistent with the law of
war, a lawful combatant who, after re-
joining the armed force to which that
combatant belongs, is subsequently
captured, can not be punished for pre-
vious acts of espionage. His successful
rejoining of his armed force constitutes
a defense.

(T) Perjury or false testimony—(i) Ele-
ments. (A) The accused testified at a
military commission, in proceedings
ancillary to a military commission, or
provided information in a writing exe-
cuted under an oath to tell the truth or
a declaration acknowledging the appli-
cability of penalties of perjury in con-
nection with such proceedings;

(B) Such testimony or information
was material;
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(C) Such testimony or information
was false; and

(D) The accused knew such testimony
or information to be false.

(ii) [Reserved]

(8) Obstruction of justice related to mili-
tary commissions—(i) Elements. (A) The
accused did an act;

(B) The accused intended to influ-
ence, impede, or otherwise obstruct the
due administration of justice; and

(C) The accused did such act in the
case of a certain person against whom
the accused had reason to believe:

(I) There were or would be pro-
ceedings before a military commission;
or

(2) There was an ongoing investiga-
tion of offenses triable by military
commission.

(ii) [Reserved]

(c) Other forms of liability and related
offenses. A person is criminally liable
as a principal for a completed sub-
stantive offense if that person commits
the offense (perpetrator), aids or abets
the commission of the offense, solicits
commission of the offense, or is other-
wise responsible due to command re-
sponsibility. Such a person would be
charged as a principal even if another
individual more directly perpetrated
the offense. In proving culpability,
however, the below listed definitions
and elements are applicable. Addition-
ally, if a substantive offense was com-
pleted, a person may be criminally lia-
ble for the separate offense of acces-
sory after the fact. If the substantive
offense was not completed, a person
may be criminally liable of the lesser-
included offense of attempt or the sep-
arate offense of solicitation. Finally,
regardless of whether the substantive
offense was completed, a person may be
criminally liable of the separate of-
fense of conspiracy in addition to the
substantive offense. Each element need
not be specifically charged.

(1) Aiding or abetting—(i) Elements. (A)
The accused committed an act that
aided or abetted another person or en-
tity in the commission of a substantive
offense triable by military commission;

(B) Such other person or entity com-
mitted or attempted to commit the
substantive offense; and

(C) The accused intended to or knew
that the act would aid or abet such
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other person or entity in the commis-
sion of the substantive offense or an as-
sociated criminal purpose or enter-
prise.

(ii) Comments. (A) The term ‘‘aided or
abetted” in paragraph (c)(1)(i)(A) of
this section includes: assisting, encour-
aging, advising, instigating, coun-
seling, ordering, or procuring another
to commit a substantive offense; as-
sisting, encouraging, advising, coun-
seling, or ordering another in the com-
mission of a substantive offense; and in
any other way facilitating the commis-
sion of a substantive offense.

(B) In some circumstances, inaction
may render one liable as an aider or
abettor. If a person has a legal duty to
prevent or thwart the commission of a
substantive offense, but does not do so,
that person may be considered to have
aided or abetted the commission of the
offense if such noninterference is in-
tended to and does operate as an aid or
encouragement to the actual perpe-
trator.

(C) An accused charged with aiding
or abetting should be charged with the
related substantive offense as a prin-
cipal.

(2) Solicitation—(i) Elements. (A) The
accused solicited, ordered, induced, or
advised a certain person or persons to
commit one or more substantive of-
fenses triable by military commission;
and

(B) The accused intended that the of-
fense actually be committed.

(ii) Comments. (A) The offense is com-
plete when a solicitation is made or ad-
vice is given with the specific wrongful
intent to induce a person or persons to
commit any offense triable by military
commission. It is not necessary that
the person or persons solicited, or-
dered, induced, advised, or assisted
agree to or act upon the solicitation or
advice. If the offense solicited is actu-
ally committed, however, the accused
is liable under the law of armed con-
flict for the substantive offense. An ac-
cused should not be convicted of both
solicitation and the substantive offense
solicited if criminal liability for the
substantive offense is based upon the
solicitation.

(B) Solicitation may be by means
other than speech or writing. Any act
or conduct that reasonably may be
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construed as a serious request, order,
inducement, advice, or offer of assist-
ance to commit any offense triable by
military commission may constitute
solicitation. It is not necessary that
the accused act alone in the solicita-
tion, order, inducement, advising, or
assistance. The accused may act
through other persons in committing
this offense.

(C) An accused charged with solicita-
tion of a completed substantive offense
should be charged for the substantive
offense as a principal. An accused
charged with solicitation of an
uncompleted offense should be charged
for the separate offense of solicitation.
Solicitation is not a lesser-included of-
fense of the related substantive offense.

(38) Command/superior responsibility—
perpetrating—(@i) Elements. (A) The ac-
cused had command and control, or ef-
fective authority and control, over one
or more subordinates;

(B) One or more of the accused’s sub-
ordinates committed, attempted to
commit, conspired to commit, solicited
to commit, or aided or abetted the
commission of one or more substantive
offenses triable by military commis-
sion;

(C) The accused either knew or
should have known that the subordi-
nate or subordinates were committing,
attempting to commit, conspiring to
commit, soliciting, or aiding or abet-
ting such offense or offenses; and

(D) The accused failed to take all
necessary and reasonable measures
within his power to prevent or repress
the commission of the offense or of-
fenses.

(ii) Comments. (A) The phrase ‘‘effec-
tive authority and control’” in para-
graph (c)(3)(i)(A) of this section in-
cludes the concept of relative author-
ity over the subject matter or activi-
ties associated with the perpetrator’s
conduct. This may be relevant to a ci-
vilian superior who should not be held
responsible for the behavior of subordi-
nates involved in activities that have
no relationship to such superior’s
sphere of authority. Subject matter au-
thority need not be demonstrated for
command responsibility as it applies to
a military commander.

(B) A commander or other military
or civilian superior, not in command,
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charged with failing adequately to pre-
vent or repress a substantive offense
triable by military commission should
be charged for the related substantive
offense as a principal.

(4) Command/superior responsibility—
misprision—(i) Elements. (A) The accused
had command and control, or effective
authority and control, over one or
more subordinates;

(B) One or more of the accused’s sub-
ordinates had committed, attempted to
commit, conspired to commit, solicited
to commit, or aided or abetted the
commission of one or more substantive
offenses triable by military commis-
sion;

(C) The accused knew or should have
known that the subordinate or subordi-
nates had committed, attempted to
commit, conspired to commit, solic-
ited, or aided or abetted such offense or
offenses; and

(D) The accused failed to submit the
matter to competent authorities for in-
vestigation or prosecution as appro-
priate.

(ii) Comments. (A) The phrase, ‘‘effec-
tive authority and control” in para-
graph (c)(4)(i)(A) of this section in-
cludes the concept of relative author-
ity over the subject matter or activi-
ties associated with the perpetrator’s
conduct. This may be relevant to a ci-
vilian superior who cannot be held re-
sponsible under this offense for the be-
havior of subordinates involved in ac-
tivities that have nothing to do with
such superior’s sphere of authority.

(B) A commander or superior charged
with failing to take appropriate puni-
tive or investigative action subsequent
to the perpetration of a substantive of-
fense triable by military commission
should not be charged for the sub-
stantive offense as a principal. Such
commander or superior should be
charged for the separate offense of fail-
ing to submit the matter for investiga-
tion and/or prosecution as detailed in
these elements. This offense is not a
lesser-included offense of the related
substantive offense.

(b) Accessory after the fact—(@i) Ele-
ments. (A) The accused received, com-
forted, or assisted a certain person;

(B) Such person had committed an of-
fense triable by military commission;
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(C) The accused knew that such per-
son had committed such offense or be-
lieved such person had committed a
similar or closely related offense; and

(D) The accused intended to hinder or
prevent the apprehension, trial, or pun-
ishment of such person.

(i1) Comments. Accessory after the
fact should be charged separately from
the related substantive offense. It is
not a lesser-included offense of the re-
lated substantive offense.

(6) Conspiracy—(i) Elements. (A) The
accused entered into an agreement
with one or more persons to commit
one or more substantive offenses tri-
able by military commission or other-
wise joined an enterprise of persons
who shared a common criminal purpose
that involved, at least in part, the
commission or intended commission of
one or more substantive offenses tri-
able by military commission;

(B) The accused knew the unlawful
purpose of the agreement or the com-
mon criminal purpose of the enterprise
and joined in it willfully, that is, with
the intent to further the unlawful pur-
pose; and

(C) One of the conspirators or enter-
prise members, during the existence of
the agreement or enterprise, know-
ingly committed an overt act in order
to accomplish some objective or pur-
pose of the agreement or enterprise.

(ii) Comments. (A) Two or more per-
sons are required in order to have a
conspiracy. Knowledge of the identity
of co-conspirators and their particular
connection with the agreement or en-
terprise need not be established. A per-
son may be guilty of conspiracy al-
though incapable of committing the in-
tended offense. The joining of another
conspirator after the conspiracy has
been established does not create a new
conspiracy or affect the status of the
other conspirators. The agreement or
common criminal purpose in a con-
spiracy need not be in any particular
form or manifested in any formal
words.

(B) The agreement or enterprise
must, at least in part, involve the com-
mission or intended commission of one
or more substantive offenses triable by
military commission. A single con-
spiracy may embrace multiple criminal
objectives. The agreement need not in-
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clude knowledge that any relevant of-
fense is in fact ‘‘triable by military
commission.”

(C) The overt act must be done by
one or more of the conspirators, but
not necessarily the accused, and it
must be done to effectuate the object
of the conspiracy or in furtherance of
the common criminal purpose. The ac-
cused need not have entered the agree-
ment or criminal enterprise at the
time of the overt act.

(D) The overt act need not be in itself
criminal, but it must advance the pur-
pose of the conspiracy. It is not essen-
tial that any substantive offense be
committed.

(E) Each conspirator is liable for all
offenses committed pursuant to or in
furtherance of the conspiracy by any of
the co-conspirators, after such con-
spirator has joined the conspiracy and
while the conspiracy continues and
such conspirator remains a party to it.

(F) A party to the conspiracy who
withdraws from or abandons the agree-
ment or enterprise before the commis-
sion of an overt act by any conspirator
is not guilty of conspiracy. An effective
withdrawal or abandonment must con-
sist of affirmative conduct that is
wholly inconsistent with adherence to
the unlawful agreement or common
criminal purpose and that shows that
the party has severed all connection
with the conspiracy. A conspirator who
effectively withdraws from or abandons
the conspiracy after the performance of
an overt act by one of the conspirators
remains guilty of conspiracy and of
any offenses committed pursuant to
the conspiracy up to the time of the
withdrawal or abandonment. The with-
drawal of a conspirator from the con-
spiracy does not affect the status of
the remaining members.

(G) That the object of the conspiracy
was impossible to effect is not a de-
fense to this offense.

(H) Conspiracy to commit an offense
is a separate and distinct offense from
any offense committed pursuant to or
in furtherance of the conspiracy, and
both the conspiracy and any related of-
fense may be charged, tried, and pun-
ished separately. Conspiracy should be
charged separately from the related
substantive offense. It is not a lesser-
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included offense of the substantive of-
fense.

(7) Attempt—(i) Elements. (A) The ac-
cused committed an act;

(B) The accused intended to commit
one or more substantive offenses tri-
able by military commission;

(C) The act amounted to more than
mere preparation; and

(D) The act apparently tended to ef-
fect the commission of the intended of-
fense.

(ii) Comments. (A) To constitute an
attempt there must be a specific intent
to commit the offense accompanied by
an act that tends to accomplish the un-
lawful purpose. This intent need not in-
volve knowledge that the offense is in
fact ‘‘triable by military commission.”

(B) Preparation consists of devising
or arranging means or measures appar-
ently necessary for the commission of
the offense. The act need not be the
last act essential to the consummation
of the offense. The combination of spe-
cific intent to commit an offense, plus
the commission of an act apparently
tending to further its accomplishment,
constitutes the offense of attempt.
Failure to complete the offense, what-
ever the cause, is not a defense.

(C) A person who purposely engages
in conduct that would constitute the
offense if the attendant circumstances
were as that person believed them to be
is guilty of an attempt.

(D) It is a defense to an attempt of-
fense that the person voluntarily and
completely abandoned the intended of-
fense, solely because of the person’s
own sense that it was wrong, prior to
the completion of the substantive of-
fense. The voluntary abandonment de-
fense is not allowed if the abandon-
ment results, in whole or in part, from
other reasons, for example, the person
feared detection or apprehension, de-
cided to await a better opportunity for
success, was unable to complete the
crime, or encountered unanticipated
difficulties or unexpected resistance.

(E) Attempt is a lesser-included of-
fense of any substantive offense triable
by military commission and need not
be charged separately. An accused may
be charged with attempt without being
charged with the substantive offense.
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PART 12—RESPONSIBILITIES OF THE
CHIEF PROSECUTOR, PROSECU-
;852, AND ASSISTANT PROSECU-

Sec.

12.1 Purpose.

12.2 Authority.

12.3 Office of the Chief Prosecutor.

12.4 Duties and responsibilities of the pros-
ecution.

12.5 Policies.

AUTHORITY: 10 U.S.C. 113(d) and 140(Db).

SOURCE: 68 FR 39388, July 1, 2003, unless
otherwise noted.

§12.1 Purpose.

This part establishes the responsibil-
ities of the Office of the Chief Pros-
ecutor and components thereof.

§12.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,”” (3 CFR, 2001 comp., p. 918,
66 FR 57833) and 10 U.S.C. 113(d) and
140(b). The provisions of 32 CFR part 10
are applicable to this part.

§12.3 Office of the Chief Prosecutor.

(a) General. The Office of the Chief
Prosecutor shall be a component of the
Office of Military Commissions and
shall be comprised of the Chief Pros-
ecutor, Prosecutors, and other persons
properly under the supervision of the
Chief Prosecutor.

(b) Chief Prosecutor. (1) The Chief
Prosecutor shall be a judge advocate of
any United States armed force and
shall be designated by the General
Counsel of the Department of Defense.

(2) The Chief Prosecutor shall report
directly to the Deputy General Counsel
(Legal Counsel) of the Department of
Defense.

(3) The Chief Prosecutor shall have
authority to subpoena any individual
to appear as a witness, to testify, or to
produce any evidence in a case referred
to military commissions or in a crimi-
nal investigation associated with a
case that may be referred to a military
commission.

(4) The Chief Prosecutor shall direct
the overall prosecution effort pursuant
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to 32 CFR part 9, and Military Order of
November 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism,”
ensuring proper supervision and man-
agement of all personnel and resources
assigned to the Office of the Chief Pros-
ecutor.

(5) The Chief Prosecutor shall ensure
that all personnel assigned to the Of-
fice of the Chief Prosecutor review, and
attest that they understand and will
comply with, 32 CFR part 9, and Mili-
tary Order of November 13, 2001,” De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” and all Supplementary
Regulations and Instructions issued in
accordance therewith.

(6) The Chief Prosecutor shall inform
the Deputy General Counsel (Legal
Counsel) of all requirements for per-
sonnel, office space, equipment, and
supplies to ensure the successful func-
tioning and mission accomplishment of
the Office of the Chief Prosecutor.

(7) The Chief Prosecutor shall super-
vise all Prosecutors and other per-
sonnel assigned to the Office of the
Chief Prosecutor including any special
trial counsel of the Department of Jus-
tice who may be made available by the
Attorney General of the United States.

(8) The Chief Prosecutor, or his des-
ignee, shall fulfill applicable perform-
ance evaluation requirements associ-
ated with Prosecutors and other per-
sonnel properly under the supervision
of the Office of the Chief Prosecutor.

(9) The Chief Prosecutor shall detail
a Prosecutor and, as appropriate, one
or more Assistant Prosecutors to per-
form the duties of the prosecution as
set forth in 32 CFR 9.4(b)(2). The Chief
Prosecutor may detail himself to per-
form such duties.

(10) The Chief Prosecutor shall en-
sure that all Prosecutors and Assistant
Prosecutors faithfully represent the
United States in discharging their
prosecutorial duties before military
commissions conducted pursuant to 32
CFR part 9, and Military Order of No-
vember 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism.”’

(11) The Chief Prosecutor shall en-
sure that all Prosecutors and Assistant
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Prosecutors have taken an oath to per-
form their duties faithfully.

(12) The Chief Prosecutor shall en-
sure that all personnel properly under
the supervision of the Office of the
Chief Prosecutor possess the appro-
priate security clearances.

(c) Prosecutors. (1) Prosecutors shall
be detailed by the Chief Prosecutor and
may be either judge advocates of any
United States armed force or special
trial counsel of the Department of Jus-
tice who may be made available by the
Attorney General of the United States.

(2) Prosecutors shall represent the
United States as Prosecutors or Assist-
ant Prosecutors as directed by the
Chief Prosecutor and in accordance
with 32 CFR part 9, and Military Order
of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism.”’

(3) Prosecutors shall fulfill all re-
sponsibilities detailed in 32 CFR part 9,
and Military Order of November 13,
2001, ‘“‘Detention, Treatment, and Trial
of Certain Non-Citizens in the War
Against Terrorism,”’ those set forth in
this part, and those assigned by the
Chief Prosecutor.

(4) Prosecutors shall ensure that all
court reporters, security personnel,
and interpreters who are to perform
duties in relation to a military com-
mission proceeding have taken an oath
to perform their duties faithfully. As
directed by the Presiding Officer, Pros-
ecutors also shall administer appro-
priate oaths to witnesses during mili-
tary commission proceedings.

§12.4 Duties and responsibilities of
the prosecution.

(a) Regular duties. The Prosecution
shall perform all duties specified or im-
plied in 32 CFR part 9 as responsibil-
ities of the Prosecution.

(b) Administrative duties. The Prosecu-
tion shall, as directed by the Presiding
Officer or the Appointing Authority,
prepare any documentation necessary
to facilitate the conduct of military
commissions proceedings. The Prosecu-
tion shall, as directed by the Deputy
General Counsel (Legal Counsel), pre-
pare a trial guide to provide a stand-
ardized administrative plan for the
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conduct of military commission pro-
ceedings. Unless directed otherwise by
the Appointing Authority, the Pre-
siding Officer may, in his discretion,
depart from this guide as appropriate.
(c) Special duties. The Prosecution
shall perform all other functions, con-
sistent with 32 CFR part 9, and Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” as may be directed by the
Appointing Authority or the General
Counsel of the Department of Defense.

§12.5 Policies.

(a) Prohibition on Prosecutors serving
as Defense Counsel. Judge advocates as-
signed to the Office of the Chief Pros-
ecutor shall be deemed unavailable for
service as Defense Counsel under 32
CFR 9.4(c)(3)(1).

(b) Prohibition on certain disclosures.
All Prosecutors must strictly comply
with 32 CFR 9.6(d)(5) and 9.9 to ensure
they do not improperly disclose classi-
fied information, national security in-
formation, or state secrets to any per-
son not specifically authorized to re-
ceive such information.

(c) Statements to the media. Consistent
with DoD Directive 5122.51, the Assist-
ant Secretary of Defense for Public Af-
fairs shall serve as the sole release au-
thority for DoD information and audio-
visual materials regarding military
commissions. Personnel assigned to the
Office of the Chief Prosecutor may
communicate with news media rep-
resentatives regarding cases and other
matters related to military commis-
sions only when approved by the Ap-
pointing Authority or the General
Counsel of the Department of Defense.

PART 13—RESPONSIBILITIES OF THE
CHIEF DEFENSE COUNSEL, DE-
TAILED DEFENSE COUNSEL, AND
CIVILIAN DEFENSE COUNSEL

Sec.

13.1 Purpose.

13.2 Authority.

13.3 Office of the Chief Defense Counsel.

13.4 Duties and responsibilities of the de-
fense.

1 Available at http:/www.dtic.mil/whs/direc-
tives.
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13.5 Policies.
AUTHORITY: 10 U.S.C. 113(d) and 140(b).

SOURCE: 68 FR 39389, July 1, 2003, unless
otherwise noted.

§13.1 Purpose.

This part establishes the responsibil-
ities of the Office of Chief Defense
Counsel and components thereof.

§13.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” (3 CFR, 2001 comp., p. 918,
66 FR 57833) and 10 U.S.C. 113(d) and
140(b). The provisions of 32 CFR part 10
are applicable to this part.

§18.3 Office of the
Counsel.

(a) General. The Office of the Chief
Defense Counsel shall be a component
of the Office of Military Commissions
and shall be comprised of the Chief De-
fense Counsel, Defense Counsel, and
other such persons properly under the
supervision of the Chief Defense Coun-
sel.

(b) Chief Defense Counsel. (1) The
Chief Defense Counsel shall be a judge
advocate of any United States armed
force and shall be designated by the
General Counsel of the Department of
Defense.

(2) The Chief Defense Counsel shall
report directly to the Deputy General
Counsel (Personnel and Health Policy)
of the Department of Defense.

(3) The Chief Defense Counsel shall
supervise all defense activities and the
efforts of Detailed Defense Counsel and
other office personnel and resources
pursuant to 32 CFR part 9, and Military
Order of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism,”’ ensuring proper supervision
and management of all personnel and
resources assigned to the Office of the
Chief Defense Counsel and facilitating
the proper representation of all Ac-
cused referred to trial before a military
commission appointed pursuant to 32

Chief Defense
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CFR part 9, and Military Order of No-
vember 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism.”

(4) The Chief Defense Counsel shall
ensure that all personnel assigned to
the Office of the Chief Defense Counsel
review, and attest that they under-
stand and will comply with, 32 CFR
part 9, and Military Order of November
13, 2001, ‘‘Detention, Treatment, and
Trial of Certain Non-Citizens in the
War Against Terrorism,” and all Sup-
plementary Regulations and Instruc-
tions issued in accordance therewith.
Furthermore, the Chief Defense Coun-
sel shall regulate the conduct of De-
tailed Defense Counsel as deemed nec-
essary, consistent with 32 CFR part 9,
and Military Order of November 13,
2001, “‘Detention, Treatment, and Trial
of Certain Non-Citizens in the War
Against Terrorism,” and subordinate
instructions and regulations, and spe-
cifically shall ensure that Detailed De-
fense Counsel have been directed to
conduct their activities consistent
with applicable prescriptions and pro-
scriptions specified in Section II of the
Affidavit And Agreement By Civilian
Defense Counsel at Appendix B to 32
CFR part 14.

(5) The Chief Defense Counsel shall
inform the Deputy General Counsel
(Personnel and Health Policy) of the
Department of Defense of all require-
ments for personnel, office space,
equipment, and supplies to ensure the
successful functioning and mission ac-
complishment of the Office of the Chief
Defense Counsel.

(6) The Chief Defense Counsel shall
supervise all Defense Counsel and other
personnel assigned to the Office of the
Chief Defense Counsel.

(7) The Chief Defense Counsel, or his
designee, shall fulfill applicable per-
formance evaluation requirements as-
sociated with Defense Counsel and
other personnel properly under the su-
pervision of the Chief Defense Counsel.

(8) The Chief Defense Counsel shall
detail a judge advocate of any United
States armed force to perform the du-
ties of the Detailed Defense Counsel as
set forth in 32 CFR 9.4(c)(2) and shall
detail or employ any other personnel
as directed by the Appointing Author-
ity or the Presiding Officer in a par-
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ticular case. The Chief Defense Counsel
may not detail himself to perform the
duties of Detailed Defense Counsel, nor
does he form an attorney-client rela-
tionship with accused persons or incur
any concomitant confidentiality obli-
gations.

(i) The Chief Defense Counsel may,
when appropriate, detail an additional
judge advocate as Assistant Detailed
Defense Counsel to assist in performing
the duties of the Detailed Defense
Counsel.

(ii) The Chief Defense Counsel may
structure the Office of the Chief De-
fense Counsel so as to include subordi-
nate supervising attorneys who may
incur confidentiality obligations in the
context of fulfilling their supervisory
responsibilities with regard to Detailed
Defense Counsel.

(9) The Chief Defense Counsel shall
take appropriate measures to preclude
Defense Counsel conflicts of interest
arising from the representation of Ac-
cused before military commissions.
The Chief Defense Counsel shall be pro-
vided sufficient information (poten-
tially including protected information)
to fulfill this responsibility.

(10) The Chief Defense Counsel shall
take appropriate measures to ensure
that each Detailed Defense Counsel is
capable of zealous representation,
unencumbered by any conflict of inter-
est. In this regard, the Chief Defense
Counsel shall monitor the activities of
all Defense Counsel (Detailed and Civil-
ian) and take appropriate measures to
ensure that Defense Counsel do not
enter into agreements with other Ac-
cused or Defense Counsel that might
cause them or the Accused they rep-
resent to incur an obligation of con-
fidentiality with such other Accused or
Defense Counsel or to effect some other
impediment to representation.

(11) The Chief Defense Counsel shall
ensure that an Accused tried before a
military commission pursuant to 32
CFR part 9, and Military Order of No-
vember 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism,”’ is
represented at all relevant times by
Detailed Defense Counsel.

(12) The Chief Defense Counsel shall
administer all requests for replacement
Detailed Defense Counsel requested in
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accordance with 32 CFR 9.4(c)(3). He
shall determine the availability of such
counsel in accordance with this part.

(13) The Chief Defense Counsel shall
administer the Civilian Defense Coun-
sel pool, screening all requests for pre-
qualification and ad hoc qualification,
making qualification determinations
and recommendations in accordance
with 32 CFR part 9, this part, and 32
CFR part 14, and ensuring appropriate
notification to an Accused of civilian
attorneys available to represent Ac-
cused before a military commission.

(14) The Chief Defense Counsel shall
ensure that all Detailed Defense Coun-
sel and Civilian Defense Counsel who
are to perform duties in relation to a
military commission have taken an
oath to perform their duties faithfully.

(15) The Chief Defense Counsel shall
ensure that all personnel properly
under the supervision of the Office of
the Chief Defense Counsel possess the
appropriate security clearances.

(c) Detailed Defense Counsel. (1) De-
tailed Defense Counsel shall be judge
advocates of any United States armed
force.

(2) Detailed Defense Counsel shall
represent the Accused before military
commissions when detailed in accord-
ance with 32 CFR part 9, and Military
Order of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism.” In this regard Detailed De-
fense Counsel shall: defend the Accused
to whom detailed zealously within the
bounds of the law and without regard
to personal opinion as to guilt; rep-
resent the interests of the Accused in
any review process as provided by 32
CFR part 9; and comply with the proce-
dures accorded the Accused pursuant
to 32 CFR 9.5 and 9.6. Detailed Defense
Counsel shall so serve notwithstanding
any intention expressed by the Accused
to represent himself.

(3) Detailed Defense Counsel shall
have primary responsibility to prevent
conflicts of interest related to the han-
dling of the cases to which detailed.

(4) Detailed Defense Counsel shall
fulfill all responsibilities detailed in 32
CFR part 9, and Military Order of No-
vember 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism,”
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those set forth in this part, and those
assigned by the Chief Defense Counsel.

(d) Selected Detailed Defense Counsel.
(1) The Accused may select a judge ad-
vocate of any United States armed
force to replace the Accused’s Detailed
Defense Counsel, provided that judge
advocate has been determined to be
available by the Chief Defense Counsel
in consultation with the Judge Advo-
cate General of that judge advocate’s
military department.

(2) A judge advocate shall be deter-
mined not to be available if assigned
duties: as a general or flag officer; as a
military judge; as a prosecutor in the
Office of Military Commissions; as a
judge advocate assigned to the Depart-
ment of Defense Criminal Investigation
Task Force or Joint Task Force Guan-
tanamo; as a principal legal advisor to
a command, organization, or agency; as
an instructor or student at a service
school, academy, college or university;
or in any other capacity that the Judge
Advocate General of the Military De-
partment concerned may determine
not to be available because of the na-
ture or responsibilities of their assign-
ments, exigent circumstances, military
necessity, or other appropriate reasons.

(3) Consistent with 32 CFR 9.6(b), the
selection and replacement of new De-
tailed Defense Counsel shall not unrea-
sonably delay military commission
proceedings.

(4) Unless otherwise directed by the
Appointing Authority or the General
Counsel of the Department of Defense,
the Chief Defense Counsel will, after
selection of a new Detailed Defense
Counsel, relieve the original Detailed
Defense Counsel of all duties with re-
spect to that case.

(e) Qualified Civilian Defense Counsel.
(1) The Accused may, at no expense to
the United States, retain the services
of a civilian attorney of the Accused’s
own choosing to assist in the conduct
of his defense before a military com-
mission, provided that the civilian at-
torney retained has been determined to
be qualified pursuant to 32 CFR
9.4(c)(3)(ii).

(2) Consistent with 32 CFR 9.6(b), the
retention of Civilian Defense Counsel
shall not unreasonably delay military
commission proceedings.
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(3) Representation by Civilian De-
fense Counsel will not relieve Detailed
Defense Counsel of the duties specified
in 32 CFR 9.4(c)(2).

(4) Neither qualification of a Civilian
Defense Counsel for membership in the
pool of available Civilian Defense
Counsel nor the entry of appearance in
a specific case guarantees that coun-
sel’s presence at closed military com-
mission proceedings or access to infor-
mation protected under 32 CFR
9.6(d) ().

(5) The Chief Defense Counsel shall
monitor the conduct of all qualified Ci-
vilian Defense Counsel for compliance
with all rules, regulations, and instruc-
tions governing military commaissions.
The Chief Defense Counsel will report
all instances of noncompliance with
the rules, regulations, and instructions
governing military commissions to the
Appointing Authority and to the Gen-
eral Counsel of the Department of De-
fense with a recommendation as to any
appropriate action consistent with 32
CFR part 9 and this part.

§13.4 Duties and responsibilities of
the defense.

(a) Regular duties. The Defense shall
perform all duties specified or implied
in 32 CFR part 9 as responsibilities of
the Defense.

(b) Special duties. The Office of the
Chief Defense Counsel shall perform
such other functions, consistent with
32 CFR part 9, and Military Order of
November 13, 2001, “‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism,”
and the mission of the Office of the
Chief Defense Counsel, as may be di-
rected by the Appointing Authority or
the General Counsel of the Department
of Defense.

§13.5 Policies.

(a) Prohibition on certain agreements.
No Defense Counsel may enter into
agreements with any detainee other
than his client, or such detainee’s De-
fense Counsel, that might cause him or
the client he represents to incur an ob-
ligation of confidentiality with such
other detainee or Defense Counsel or to
effect some other impediment to rep-
resentation.
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(b) Prohibition on certain disclosures.
All Defense Counsel must strictly com-
ply with 32 CFR 9.6(d)(5) and 9.9 to en-
sure they do not improperly disclose
classified information, national secu-
rity information, or state secrets to an
Accused or potential Accused or to any
other person not specifically author-
ized to receive such information.

(c) Statements to the media. Consistent
with DoD Directive 5122.51, the Assist-
ant Secretary of Defense for Public Af-
fairs shall serve as the sole release au-
thority for DoD information and audio-
visual materials regarding military
commissions. Personnel assigned to the
Office of the Chief Defense Counsel, as
well as all members of the Civilian De-
fense Counsel pool and associated per-
sonnel may communicate with news
media representatives regarding cases
and other matters related to military
commissions only when approved by
the Appointing Authority or the Gen-
eral Counsel of the Department of De-
fense.

PART 14—QUALIFICATION OF
CIVILIAN DEFENSE COUNSEL

Sec.

14.1 Purpose.

14.2 Authority.

14.3 Policies and procedures.

APPENDIX A TO PART 14—UNITED STATES OF
AMERICA AUTHORIZATION FOR RELEASE OF
INFORMATION

APPENDIX B TO PART 14—AFFIDAVIT AND
AGREEMENT BY CIVILIAN DEFENSE COUN-
SEL

AUTHORITY: 10 U.S.C. 113(d) and 140(b).

SOURCE: 68 FR 39392, July 1, 2003, unless
otherwise noted.

§14.1 Purpose.

This part establishes policies and
procedures for the creation and man-
agement of the pool of qualified Civil-
ian Defense Counsel authorized in 32
CFR 9.4 (c)(3)(ii) in accordance with
Military Order of November 13, 2001,
“Detention, Treatment, and Trial of
Certain Non-Citizens in the War
Against Terrorism,” (3 CFR 2001
Comp., 918, 66 FR 57833).

1 Available at http:/www.dtic.mil/whs/direc-

tives.
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§14.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” and 10 U.S.C. 113(d) and
140(b). The provisions of 32 CFR part 10
are applicable to this part.

§14.3 Policies and procedures.

(a) Application procedures. (1) Civilian
attorneys may be prequalified as mem-
bers of the pool of attorneys eligible to
represent Accused before military com-
missions at no expense to the United
States if, at the time of application,
they meet the eligibility criteria set
forth in 32 CFR 9.4(c)(3)(ii) as further
detailed in this part, or they may be
qualified on an ad hoc basis after being
requested by an Accused. In both cases,
qualification results in membership in
the pool of available Civilian Defense
Counsel.

(2) An attorney seeking qualification
as a member of the pool of available Ci-
vilian Defense Counsel shall submit an
application, by letter, to: Office of the
General Counsel, Department of De-
fense, (Attn: Chief Defense Counsel, Of-
fice of Military Commissions), 1600 De-
fense Pentagon, Washington, DC 20301-
1600. Applications will be comprised of
the letter requesting qualification for
membership, together with the fol-
lowing documents that demonstrate
satisfaction of the criteria set forth in
32 CFR 9.4(c)(3)(ii):

(i) Civilian Defense Counsel shall be
United States citizens (32 CFR
9.4(c)(3)(ii)(A)). Applicants will provide
proof of citizenship (e.g., certified true
copy of passport, birth certificate, or
certificate of naturalization).

(ii) Civilian Defense Counsel shall be
admitted to the practice of law in a
State, district, territory or possession
of the United States, or before a Fed-
eral court (32 CFR 9.4(c)(3)(ii)(B)). Ap-
plicants will submit an official certifi-
cate showing that the applicant is an
active member in good standing with
the bar of a qualifying jurisdiction.
The certificate must be dated within
three months of the date of the Chief
Defense Counsel’s receipt of the appli-
cation.
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(iii) Civilian Defense Counsel shall
not have been the subject of any sanc-
tion or disciplinary action by any
court, bar, or other competent govern-
mental authority for relevant mis-
conduct (32 CFR 9.4(c)(2)(iii)).

(A) An applicant shall submit a
statement detailing all sanctions or
disciplinary actions, pending or final,
to which he has been subject, whether
by a court, bar or other competent gov-
ernmental authority, for misconduct of
any kind. The statement shall identify
the jurisdiction or authority that im-
posed the sanction or disciplinary ac-
tion, together with any explanation
deemed appropriate by the applicant.
Additionally, the statement shall iden-
tify and explain any formal challenge
to the attorney’s fitness to practice
law, regardless of the outcome of any
subsequent proceedings. In the event
that no sanction, disciplinary action or
challenge has been imposed on or made
against an applicant, the statement
shall so state. Further, the applicant’s
statement shall identify each jurisdic-
tion in which he has been admitted or
to which he has applied to practice law,
regardless of whether the applicant
maintains a current active license in
that jurisdiction, together with any
dates of admission to or rejection by
each such jurisdiction and, if no longer
active, the date of and basis for inac-
tivation. The information shall be sub-
mitted either in the form of a sworn
notarized statement or as a declaration
under penalty of perjury of the laws of
the United States. The sworn state-
ment or declaration must be executed
and dated within three months of the
date of the Chief Defense Counsel’s re-
ceipt of the application.

(B) Further, applicants shall submit
a properly executed Authorization for
Release of Information (Appendix A to
this part), authorizing the Chief De-
fense Counsel or his designee to obtain
information relevant to qualification
of the applicant as a member of the Ci-
vilian Defense Counsel pool from each
jurisdiction in which the applicant has
been admitted or to which he has ap-
plied to practice law.

(iv) Civilian Defense Counsel shall be
determined to be eligible for access to
information classified at the level SE-
CRET or higher under the authority of
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and in accordance with the procedures
described in Department of Defense
Regulation, DoD 5200.2-R, ‘‘Personnel
Security Program.”? (32 CFR
9.4(c)(2)(iv)

(A) Civilian Defense Counsel appli-
cants who possess a valid current secu-
rity clearance of SECRET or higher
shall provide, in writing, the date of
their background investigation, the
date such clearance was granted, the
level of the clearance, and the adjudi-
cating authority.

(B) Civilian Defense Counsel appli-
cants who do not possess a valid cur-
rent security clearance of SECRET or
higher shall state in writing their will-
ingness to submit to a background in-
vestigation in accordance with DoD
5200.2-R and to pay any actual costs as-
sociated with the processing of the
same. The security clearance applica-
tion, investigation, and adjudication
process will not be initiated until the
applicant has submitted an application
that otherwise fully complies with this
part and the Chief Defense Counsel has
determined that the applicant would
otherwise be qualified for membership
in the Civilian Defense Counsel pool.
Favorable adjudication of the appli-
cant’s personnel security investigation
must be completed before an applicant
will be qualified for membership in the
pool of Civilian Defense Counsel. The
Chief Defense Counsel may, at his dis-
cretion, withhold qualification and
wait to initiate the security clearance
process until such time as the Civilian
Defense Counsel’s services are likely to
be sought.

(v) Civilian Defense Counsel shall
have signed a written agreement to
comply with all applicable regulations
or instructions for counsel, including
any rules of court for conduct during
the course of proceedings (32 CFR
9.4(c)(2)(v)). This requirement shall be
satisfied by the execution of the Affi-
davit And Agreement By Civilian De-
fense Counsel at Appendix B to this
part. The Affidavit And Agreement By
Civilian Defense Counsel shall be exe-
cuted and agreed to without change,
(i.e., no omissions, additions or substi-
tutions). Proper execution shall require

1 Available at http:/www.dtic.mil/whs/direc-
tives.
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the notarized signature of the appli-
cant. The Affidavit And Agreement By
Civilian Defense Counsel shall be dated
within three months of the date of the
Chief Defense Counsel’s receipt of the
application.

(3) Applications mailed in a franked
U.S. Government envelope or received
through U.S. Government distribution
will not be considered. Telefaxed or
electronic mail application materials
will not be accepted. Failure to provide
all of the requisite information and
documentation may result in rejection
of the application. A false statement in
any part of the application may pre-
clude qualification and/or render the
applicant liable for disciplinary or
criminal sanction, including under 18
U.S.C. 1001.

(b) Application review. (1) The Chief
Defense Counsel or his designee shall
review all Civilian Defense Counsel
pool applications for compliance with
32 CFR part 9 and Military Order of No-
vember 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism,”
and with this part.

(2) The Chief Defense Counsel shall
consider all applicants for qualification
as members of the Civilian Defense
Counsel pool without regard to race,
religion, color, sex, age, national ori-
gin, or other non-disqualifying physical
or mental disability.

(3) The Chief Defense Counsel may re-
ject any Civilian Defense Counsel ap-
plication that is incomplete or other-
wise fails to comply with 32 CFR part
9 and Military Order of November 13,
2001, “‘Detention, Treatment, and Trial
of Certain Non-Citizens in the War
Against Terrorism,” or with this part.

(4) Subject to review by the General
Counsel of the Department of Defense,
the Chief Defense Counsel shall deter-
mine the number of qualified attorneys
that shall constitute the pool of avail-
able Civilian Defense Counsel. Simi-
larly, subject to review by the General
Counsel of the Department of Defense,
the Chief Defense Counsel shall deter-
mine the qualification of applicants for
membership in such pool. This shall in-
clude determinations as to whether
any sanction, disciplinary action, or
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challenge is related to relevant mis-
conduct that would disqualify the Ci-
vilian Defense Counsel applicant.

(5) The Chief Defense Counsel’s deter-
mination as to each applicant’s quali-
fication for membership in the pool of
qualified Civilian Defense Counsel shall
be deemed effective as of the date of
the Chief Defense Counsel’s written no-
tification publishing such determina-
tion to the applicant. Subsequent to
this notification, the retention of
qualified Civilian Defense Counsel is ef-
fected upon written entry of appear-
ance, communicated to the military
commission through the Chief Defense
Counsel.

(6) The Chief Defense Counsel may re-
consider his determination as to an in-
dividual’s qualification as a member of
the Civilian Defense Counsel pool on
the basis of subsequently discovered in-
formation indicating material non-
disclosure or misrepresentation in the
application, or material violation of
obligations of the Civilian Defense
Counsel, or other good cause, or the
matter may be referred to the Appoint-
ing Authority or the General Counsel
of the Department of Defense, who may
revoke or suspend the qualification of
any member of the Civilian Defense
Counsel pool.

APPENDIX A TO PART 14—UNITED
STATES OF AMERICA AUTHORIZATION
FOR RELEASE OF INFORMATION

United States of America

Authorization for Release of Information

(Carefully read this authorization to release
information about you, then sign and date it
in ink.)

I authorize the Chief Defense Counsel, Of-
fice of Military Commissions, Department of
Defense, his designee or other duly author-
ized representative of the Department of De-
fense who may be charged with assessing or
determining my qualification for member-
ship in the pool of Civilian Defense Counsel
available to represent Accused before mili-
tary commissions, to obtain any information
from any court, the bar of any State, local-
ity, district, territory or possession of the
United States, or from any other govern-
mental authority.

This information may include, but is not
limited to, information relating to: Any ap-
plication for a security clearance; my admis-
sion or application for admission to practice
law in any jurisdiction, including action by
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the jurisdiction upon such application, to-
gether with my current status with regard to
the practice of law in such jurisdiction; any
sanction or disciplinary action to which I
have been subject for misconduct of any
kind; and any formal challenge to my fitness
to practice law, regardless of the outcome of
subsequent proceedings.

I authorize custodians of such records or
information and other sources of informa-
tion pertaining to me to release such at the
request of the officials named above, regard-
less of any previous agreement to the con-
trary.

I understand that for certain custodians or
sources of information a separate specific re-
lease may be required and that I may be con-
tacted for the purposes of executing such at
a later date.

I understand that the records or informa-
tion released by custodians and other
sources of information are for official use by
the Department of Defense, only for the pur-
poses provided herein, and that they may be
redisclosed by the Department of Defense
only as authorized by law.

Copies of this authorization that show my
signature are as valid as the original signed
by me. This authorization is valid for five (5)
yvears from the date signed or upon termi-
nation of my affiliation with the Department
of Defense, whichever is later.

Signature (sign in ink) SSN

Date

APPENDIX B TO PART 14—AFFIDAVIT AND
AGREEMENT BY CIVILIAN DEFENSE
COUNSEL

AFFIDAVIT AND AGREEMENT BY CIVILIAN
DEFENSE COUNSEL

Pursuant to Section 4(C)(3)(b) of Depart-
ment of Defense Military Commission Order
No. 1, ‘“Procedures for Trials by Military
Commissions of Certain Non-United States
Citizens in the War Against Terrorism,”
dated March 21, 2002 (‘“MCO No. 1”°), Military
Commission Instructions No. 4, ‘“‘Respon-
sibilities of the Chief Defense Counsel, De-
tailed Defense Counsel, and Civilian Defense
Counsel” (‘““MCI No. 4’) and No. 5, “Quali-
fication of Civilian Defense Counsel” (‘“MCI
No. 5’), and in accordance with the Presi-
dent’s Military Order of November 13, 2001,
“Detention, Treatment, and Trial of Certain
Non-Citizens in the War Against Terrorism,”’
66 FR 57833 (Nov. 16, 2001) (‘‘President’s Mili-
tary Order’’), I [Name of Civilian Attorney],
make this Affidavit and Agreement for the
purposes of applying for qualification as a
member of the pool of Civilian Defense Coun-
sel available to represent Accused before
military commissions and serving in that ca-
pacity.
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1. Oaths or Affirmations. 1 swear or affirm
that the following information is true to the
best of my knowledge and belief:

A. T have read and understand the Presi-
dent’s Military Order, MCO No. 1, MCI No. 4,
MCI No. 5, and all other Military Commis-
sion Orders and Instructions concerning the
rules, regulations and instructions applica-
ble to trial by military commissions. I will
read all future Orders and Instructions appli-
cable to trials by military commissions.

B. I am aware that my qualification as a
Civilian Defense Counsel does not guarantee
my presence at closed military commission
proceedings or guarantee my access to any
information protected under Section 6(D)(5)
or Section 9 of MCO No. 1.

II. Agreements. I hereby agree to comply
with all applicable regulations and instruc-
tions for counsel, including any rules of
court for conduct during the course of pro-
ceedings, and specifically agree, without lim-
itation, to the following:

A. I will notify the Chief Defense Counsel
and, as applicable, the relevant Presiding Of-
ficer immediately if, after the execution of
this Affidavit and Agreement but prior to
the conclusion of proceedings (defined as the
review and final decision of the President or,
if designated, the Secretary of Defense), if
there is any change in any of the informa-
tion provided in my application, including
this Affidavit and Agreement, for qualifica-
tion as member of the Civilian Defense Coun-
sel pool. I understand that such notification
shall be in writing and shall set forth the
substantive nature of the changed informa-
tion.

B. I will be well-prepared and will conduct
the defense zealously, representing the Ac-
cused throughout the military commission
process, from the inception of my represen-
tation through the completion of any post
trial proceedings as detailed in Section 6(H)
of MCO No. 1. I will ensure that these pro-
ceedings are my primary duty. I will not
seek to delay or to continue the proceedings
for reasons relating to matters that arise in
the course of my law practice or other pro-
fessional or personal activities that are not
related to military commission proceedings.

C. The Defense Team shall consist entirely
of myself, Detailed Defense Counsel, and
other personnel provided by the Chief De-
fense Counsel, the Presiding Officer, or the
Appointing Authority. I will make no claim
against the U.S. Government for any fees or
costs associated with my conduct of the de-
fense or related activities or efforts.

D. Recognizing that my representation
does not relieve Detailed Defense Counsel of
duties specified in Section 4(C)(2) of MCO No.
1, I will work cooperatively with such coun-
sel to ensure coordination of efforts and to
ensure such counsel is capable of conducting
the defense independently if necessary.
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E. During the pendency of the proceedings,
unless I obtain approval in advance from the
Presiding Officer to do otherwise, I will com-
ply with the following restrictions on my
travel and communications:

1. I will not travel or transmit documents
from the site of the proceedings without the
approval of the Appointing Authority or the
Presiding Officer. The Defense Team and I
will otherwise perform all of our work relat-
ing to the proceedings, including any elec-
tronic or other research, at the site of the
proceedings (except that this shall not apply
during post-trial proceedings detailed in Sec-
tion 6(H) of MCO No. 1).

2. I will not discuss or otherwise commu-
nicate or share documents or information
about the case with anyone except persons
who have been designated as members of the
Defense Team in accordance with this Affi-
davit and Agreement and other applicable
rules, regulations and instructions.

F. At no time, to include any period subse-
quent to the conclusion of the proceedings,
will I make any public or private statements
regarding any closed sessions of the pro-
ceedings or any classified information or ma-
terial, or document or material constituting
protected information under MCO No. 1.

G. I understand and agree to comply with
all rules, regulations and instructions gov-
erning the handling of classified information
and material. Furthermore, no document or
material constituting protected information
under MCO No. 1, regardless of its classifica-
tion level, may leave the site of the pro-
ceedings.

H. I understand that there may be reason-
able restrictions on the time and duration of
contact I may have with my client, as im-
posed by the Appointing Authority, the Pre-
siding Officer, detention authorities, or regu-
lation.

I. T understand that my communications
with my client, even if traditionally covered
by the attorney-client privilege, may be sub-
ject to monitoring or review by government
officials, using any available means, for se-
curity and intelligence purposes. I under-
stand that any such monitoring will only
take place in limited circumstances when
approved by proper authority, and that any
evidence or information derived from such
communications will not be used in pro-
ceedings against the Accused who made or
received the relevant communication. I fur-
ther understand that communications are
not protected if they would facilitate crimi-
nal acts or a conspiracy to commit criminal
acts, or if those communications are not re-
lated to the seeking or providing of legal ad-
vice.

J. I agree that I shall reveal to the Chief
Defense Counsel and any other appropriate
authorities, information relating to the rep-
resentation of my client to the extent that I
reasonably believe necessary to prevent the
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commission of a future criminal act that I
believe is likely to result in death or sub-
stantial bodily harm, or significant impair-
ment of national security.

K. I understand and agree that nothing in
this Affidavit and Agreement creates any
substantive, procedural, or other rights for
me as counsel or for my client(s).

/s/

Print Name:

Address:
Date:
State of )
County of )
Sworn to and subscribed before me, by
, this day of , 20 .

Notary
My commission expires:

PART 15—REPORTING RELATION-
SHIPS FOR MILITARY COMMIS-
SION PERSONNEL

Sec.

15.1 Purpose.

15.2 Authority.

15.3 Policies and procedures.
AUTHORITY: 10 U.S.C. 113(d) and 140(b).

SOURCE: 68 FR 39395, July 1, 2003, unless
otherwise noted.

§15.1 Purpose.

This part establishes supervisory and
performance evaluation relationships
for military commission personnel.

§15.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” (3 CFR 2001 Comp., p. 918,
66 FR 57833) and 10 U.S.C. 113(d) and
140(b). The provisions of 32 CFR part 10
are applicable to this part.

§15.3 Policies and Procedures.

(a) Supervisory and performance eval-
uation relationships. Individuals ap-
pointed, assigned, detailed, designated
or employed in a capacity related to
the conduct of military commission
proceedings conducted in accordance
with 32 CFR part 9 and Military Order
of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism,”’ shall be subject to the rela-
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tionships set forth in paragraphs (a)(1)
through (a)(9) of this section. Unless
stated otherwise, the person to whom
an individual ‘‘reports,’’ as set forth in
paragraphs (a)(1) through (a)(9) of this
section, shall be deemed to be such in-
dividual’s supervisor and shall, to the
extent possible, fulfill all performance
evaluation responsibilities normally
associated with the function of direct
supervisor in accordance with the sub-
ordinate’s Military Service perform-
ance evaluation regulations.

(1) Appointing Authority: Any Ap-
pointing Authority designated by the
Secretary of Defense pursuant to 32
CFR part 9 shall report to the Sec-
retary of Defense in accordance with 10
U.S.C. 113(d).

(2) Legal Advisor to Appointing Au-
thority: The Legal Advisor to the Ap-
pointing Authority shall report to the
Appointing Authority.

(3) Chief Prosecutor: The Chief Pros-
ecutor shall report to the Deputy Gen-
eral Counsel (Legal Counsel) of the De-
partment of Defense and then to the
General Counsel of the Department of
Defense.

(4) Prosecutors and Assistant Pros-
ecutors: Prosecutors and Assistant
Prosecutors shall report to the Chief
Prosecutor and then to the Deputy
General Counsel (Legal Counsel) of the
Department of Defense.

(5) Chief Defense Counsel: The Chief
Defense Counsel shall report to the
Deputy General Counsel (Personnel and
Health Policy) of the Department of
Defense and then to the General Coun-
sel of the Department of Defense.

(6) Detailed Defense Counsel: De-
tailed Defense Counsel shall report to
the Chief Defense Counsel and then to
the Deputy General Counsel (Personnel
and Health Policy) of the Department
of Defense.

(7) Review Panel members: Members
of the Review Panel shall report to the
Secretary of Defense.

(8) Commission members: Commis-
sion members shall continue to report
to their parent commands. The consid-
eration or evaluation of the perform-
ance of duty as a member of a military
commission is prohibited in preparing
effectiveness, fitness, or evaluation re-
ports of a commission member.
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(9) Other personnel: All other mili-
tary commission personnel, such as
court reporters, interpreters, security
personnel, bailiffs, and clerks detailed
or employed by the Appointing Author-
ity pursuant to 32 CFR 9.4(d), if not as-
signed to the Office of the Chief Pros-
ecutor or the Office of the Chief De-
fense Counsel, shall report to the Ap-
pointing Authority or his designee.

(b) Responsibilities of supervisory/re-
porting officials. Officials designated in
this part as supervisory/reporting offi-
cials shall:

(1) Supervise subordinates in the per-
formance of their duties.

(2) Prepare fitness or performance
evaluation reports and, as appropriate,
process awards and citations for subor-
dinates. To the extent practicable, a
reporting official shall comply with the
rated subordinate’s Military Service
regulations regarding the preparation
of fitness or performance evaluation
reports and in executing related duties.

PART 16—SENTENCING

Sec.
16.1
16.2

Purpose.

Authority.

16.3 Available sentences.
16.4 Sentencing procedures.

AUTHORITY: 10 U.S.C. 113(d) and 140(Db).

SOURCE: 68 FR 39396, July 1, 2003, unless
otherwise noted.

§16.1 Purpose.

This part promulgates policy, assigns
responsibilities, and prescribes proce-
dures for matters related to sentencing
of persons with regard to whom a find-
ing of guilty is entered for an offense
referred for trial by a military commis-
sion appointed pursuant to 32 CFR part
9 and Military Order of November 13,
2001, ‘‘Detention, Treatment, and Trial
of Certain Non-Citizens in the War
Against Terrorism” (3 CFR 2001 Comp.,
p. 918, 66 FR 57833).

§16.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” and 10 U.S.C. 113(d) and
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140(b). The provisions of 32 CFR part 10
are applicable to this part.

§16.3 Available sentences.

(a) General. 32 CFR part 9 permits a
military commission wide latitude in
sentencing. Any lawful punishment or
condition of punishment is authorized,
including death, so long as the pre-
requisites detailed in 32 CFR part 9 are
met. Detention associated with an indi-
vidual’s status as an enemy combatant
shall not be considered to fulfill any
term of imprisonment imposed by a
military commission. The sentence de-
termination should be made while
bearing in mind that there are several
principal reasons for a sentence given
to those who violate the law. Such rea-
sons include: punishment of the wrong-
doer; protection of society from the
wrongdoer; deterrence of the wrong-
doer and those who know of his crimes
and sentence from committing the
same or similar offenses; and rehabili-
tation of the wrongdoer. In deter-
mining an appropriate sentence, the
weight to be accorded any or all of
these reasons rests solely within the
discretion of commission members. All
sentences should, however, be grounded
in a recognition that military commis-
sions are a function of the President’s
war-fighting role as Commander-in-
Chief of the Armed Forces of the
United States and of the broad deter-
rent impact associated with a sen-
tence’s effect on adherence to the laws
and customs of war in general.

(b) Conditions of imprisonment. Deci-
sions regarding the location designated
for any imprisonment, the conditions
under which a sentence to imprison-
ment is served, or the privileges ac-
corded one during any period of impris-
onment should generally not be made
by the commission. Those decisions
and actions, however, may be appro-
priate subjects for recommendation to
the person making a final decision on
the sentence in accordance with of 32
CFR 9.6(h).

(c) Prospective recommendations for
sentence modification. A sentence im-
posed by military commission may be
accompanied by a recommendation to
suspend, remit, commute or otherwise
modify the adjudged sentence in con-
cert with one or more conditions upon
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which the suspension, remission, com-
mutation, or other modification is con-
tingent (usually relating to the per-
formance, behavior or conduct of the
Accused). Unless otherwise directed, a
decision or action in accordance with
such a recommendation will be effected
by direction or delegation to the Ap-
pointing Authority by the official mak-
ing a final decision on the sentence in
accordance with of 32 CFR 9.6(h).

§16.4 Sentencing procedures.

(a) General. 32 CFR part 9 permits the
military commission substantial dis-
cretion regarding the conduct of sen-
tencing proceedings. Sentencing pro-
ceedings should normally proceed expe-
ditiously. In the discretion of the Pre-
siding Officer, as limited by the Ap-
pointing Authority, reasonable delay
between the announcement of findings
and the commencement of sentencing
proceedings may be authorized to fa-
cilitate the conduct of proceedings in
accordance with of 32 CFR 9.6(b).

(b) Information relevant to sentencing.
32 CFR 9.6(e)(10) permits the Prosecu-
tion and Defense to present informa-
tion to aid the military commission in
determining an appropriate sentence.
Such information may include a rec-
ommendation of an appropriate sen-
tence, information regarding sentence
ranges for analogous offenses (e.g., the
sentencing range under the Federal
Sentencing Guidelines that could be
applicable to the Accused for the most
analogous federal offenses), and other
relevant information. Regardless of
any presentation by the Prosecution or
Defense, the military commission shall
consider any evidence admitted for
consideration prior to findings regard-
ing guilt. The Presiding Officer may
limit or require the presentation of
certain information consistent with 32
CFR part 9 and Military Order of No-
vember 13, 2001, ‘“‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism’.

(c) Cases involving plea agreements. In
accordance with 32 CFR 9.6(a)(4), after
determining the voluntary and in-
formed nature of a plea agreement ap-
proved by the Appointing Authority,
the military commission is bound to
adjudge findings and a sentence pursu-
ant to that plea agreement. Accord-
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ingly, the Presiding Officer may exer-
cise the authority granted in of 32 CFR
9.6(e) to curtail or preclude the presen-
tation of information and argument
relative to the military commission’s
determination of an appropriate sen-
tence.

(d) Special duties. In cases involving
plea agreements or recommendations
for certain conditions of imprisonment
or prospective sentence modification,
the Prosecution and Defense shall pro-
vide whatever post-trial information or
recommendation as is relevant to any
subsequent decision regarding such
condition or suspension, remission,
commutation, or other modification
recommendation associated with the
sentence.

PART 17—ADMINISTRATIVE
PROCEDURES

Sec.
17.1
17.2
17.3
17.4
17.5
17.6

AUTHORITY: 10 U.S.C. 113(d) and 140(b).

SOURCE: 68 FR 39397, July 1, 2003, unless
otherwise noted.

Purpose.

Authority.

Commission personnel.

Interlocutory questions.

Implied duties of the presiding officer.
Disclosures.

§17.1 Purpose.

This part promulgates policy, assigns
responsibilities, and prescribes proce-
dures for the conduct of trials by a
military commission appointed pursu-
ant to 32 CFR part 9 and Military Order
of November 13, 2001, ‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism,” (3 CFR 2001 Comp., p. 918, 66
FR 57833).

§17.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” and 10 U.S.C. 113(d) and
140(b). The provisions of 32 CFR part 10
are applicable to this part.

§17.3 Commission personnel.

(a) Appointment and removal of Com-
mission members. (1) In accordance with
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32 CFR part 9, the Appointing Author-
ity shall appoint at least three but no
more than seven members and one or
two alternate members. The Appoint-
ing Authority may remove members
and alternate members for good cause.
In the event a member (or alternate
member) is removed for good cause, the
Appointing Authority may replace the
member, direct that an alternate mem-
ber serve in the place of the original
member, direct that proceedings sim-
ply continue without the member, or
convene a new commission. In the ab-
sence of guidance from the Appointing
Authority regarding replacement, the
Presiding Officer shall select an alter-
nate member to replace the member in
question.

(2) The Presiding Officer shall deter-
mine if it is necessary to conduct or
permit questioning of members (includ-
ing the Presiding Officer) on issues of
whether there is good cause for their
removal. The Presiding Officer may
permit questioning in any manner he
deems appropriate. Consistent with 32
CFR part 9, any such questioning shall
be narrowly focused on issues per-
taining to whether good cause may
exist for the removal of any member.

(3) From time to time, it may be ap-
propriate for a Presiding Officer to for-
ward to the Appointing Authority in-
formation and, if appropriate, a rec-
ommendation relevant to the question
of whether a member (including the
Presiding Officer) should be removed
for good cause. While awaiting the Ap-
pointing Authority’s decision on such
matter, the Presiding Officer may elect
either to hold proceedings in abeyance
or to continue. The Presiding Officer
may issue any appropriate instructions
to the member whose continued service
is in question. A military commission
shall not engage in deliberations on
findings or sentence prior to the Ap-
pointing Authority’s decision in any
case in which the Presiding Officer has
recommended a member’s removal.

(b) Military commission security officer.
The Appointing Authority may detail a
Security Officer to advise a military
commission on matters related to clas-
sified and protected information. In ad-
dition to any other duties assigned by
the Appointing Authority, the Security
Officer shall ensure that all classified
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or protected evidence and information
is appropriately safeguarded at all
times and that only personnel with the
appropriate clearances and authoriza-
tions are present when classified or
protected materials are presented be-
fore military commissions.

(c) Other military commission per-
sonnel. The Appointing Authority may
detail court reporters, interpreters, se-
curity personnel, bailiffs, clerks, and
any other personnel to a military com-
mission as deemed necessary. In the
absence of a detailing by the Appoint-
ing Authority, the Chief Prosecutor
shall be responsible to ensure the avail-
ability of necessary or appropriate per-
sonnel to facilitate the impartial and
expeditious conduct of full and fair
trials by military commission.

§17.4 Interlocutory questions.

(a) Certification of interlocutory ques-
tions. The Presiding Officer shall gen-
erally adjudicate all motions and ques-
tions that arise during the course of a
trial by military commission. In ac-
cordance with 32 CFR 9.4(a)(5)(iv), how-
ever, the Presiding Officer shall certify
all interlocutory questions, the disposi-
tion of which would effect a termi-
nation of proceedings with respect to a
charge, for decision by the Appointing
Authority. In addition, the Presiding
Officer may certify other interlocutory
questions to the Appointing Authority
as the Presiding Officer deems appro-
priate.

(b) Submission of interlocutory ques-
tions. The Presiding Officer shall deter-
mine what, if any, documentary or
other materials should be forwarded to
the Appointing Authority in conjunc-
tion with an interlocutory question.

(c) Effect of interlocutory question cer-
tification on proceedings. While decision
by the Appointing Authority is pending
on any certified interlocutory ques-
tion, the Presiding Officer may elect
either to hold proceedings in abeyance
or to continue.

§17.5 Implied duties of the presiding
officer.

The Presiding Officer shall ensure
the execution of all ancillary functions
necessary for the impartial and expedi-
tious conduct of a full and fair trial by
military commission in accordance
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with 32 CFR part 9. Such functions in-
clude, for example, scheduling the time
and place of convening of a military
commission, ensuring that an oath or
affirmation is administered to wit-
nesses and military commission per-
sonnel as appropriate, conducting ap-
propriate in camera meetings to facili-
tate efficient trial proceedings, and
providing necessary instructions to
other commission members. The Pre-
siding Officer shall rule on appropriate
motions or, at his discretion consistent
with 32 CFR part 9, may submit them
to the commission for decision or to
the Appointing Authority as a certified
interlocutory question.

§17.6 Disclosures.

(a) General. Unless directed otherwise
by the Presiding Officer upon a show-
ing of good cause or for some other rea-
son, counsel for the Prosecution and
the Defense shall provide to opposing
counsel, at least one week prior to the
scheduled convening of a military com-
mission, copies of all information in-
tended for presentation as evidence at
trial, copies of all motions the party
intends to raise before the military
commission, and names and contact in-
formation of all witnesses a party in-
tends to call. Motions shall also be pro-
vided to the Presiding Officer at the
time they are provided to opposing
counsel. Unless directed otherwise by
the Presiding Officer, written responses
to any motions will be provided to op-
posing counsel and the Presiding Offi-
cer no later than three days prior to
the scheduled convening of a military
commission.

(b) Notifications by the prosecution.
The Prosecution shall provide the De-
fense with access to evidence known to
the Prosecution that tends to excul-
pate the Accused as soon as prac-
ticable, and in no instance later than
one week prior to the scheduled con-
vening of a military commission.

(c) Notifications by the defense. The
Defense shall give notice to the Pros-
ecution of any intent to raise an af-
firmative defense to any charge at
least one week prior to the scheduled
convening of a military commission.

(d) Evidence related to mental responsi-
bility. If the Defense indicates an intent
to raise a defense of lack of mental re-
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sponsibility or introduce expert testi-
mony regarding an Accused’s mental
condition, the prosecution may require
that the Accused submit to a mental
examination by a military psychologist
or psychiatrist, and both parties shall
have access to the results of that ex-
amination.

PART 18—APPOINTING AUTHORITY
FOR MILITARY COMMISSIONS

Sec.
18.1
18.2
18.3
18.4
18.5
18.6

AUTHORITY: 10 U.S.C. 113 and 131(b)(8).

SOURCE: 69 FR 31292, June 3, 2004, unless
otherwise noted.

Purpose

Applicability and scope.
Organization.

Responsibilities and functions.
Relationships.

Authorities.

§18.1 Purpose.

Pursuant to the authority vested in
the Secretary of Defense under the U.S.
Constitution, Article II, Section 2,
Clause 2, 10 U.S.C. 113 and 131(b)(8) and
Military Order of November 13, 2001,
“Detention, Treatment, and Trial of
Certain Non-Citizens in the War
Against Terrorism,” (66 FR 57833 (No-
vember 16, 2001)) (‘‘President’s Military
Order’’) this part establishes the posi-
tion and office of the Appointing Au-
thority for Military Commissions, with
the responsibilities, functions, rela-
tionships, and authorities as prescribed
herein.

§18.2 Applicability and scope.

This part applies to:

(a) The Office of the Secretary of De-
fense (OSD), the Military Departments,
the Chairman of the Joint Chiefs of
Staff, the Combatant Commands, the
Office of the Inspector General of the
Department of Defense, the Defense
Agencies, the DoD Field Activities, all
other organizational entities in the De-
partment of Defense (hereafter referred
to collectively as ‘‘the DoD Compo-
nents’’).

(b) Any special trial counsel of the
Department of Justice who may be
made available by the Attorney Gen-
eral of the United States to serve as a
prosecutor in trials before military
commissions pursuant to section
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4(B)(2) of DoD Military Commission
Order No. 1,1 “Procedures for Trials by
Military Commissions of Certain Non-
United States Citizens in the War
Against Terrorism,”” March 21, 2002.

(c) Any civilian attorney who seeks
qualification as a member of a pool of
qualified Civilian Defense Counsel au-
thorized in section 4(C)(3)(b) of DoD
Military Commission Order No. 1; and
to any attorney who has been qualified
as a member of that pool.

§18.3 Organization.

(a) The Appointing Authority for
Military Commissions is established in
the Office of the Secretary of Defense
under the authority, direction, and
control of the Secretary of Defense.

(b) The Office of the Appointing Au-
thority shall consist of the Appointing
Authority, the Legal Advisor to the
Appointing Authority, and such other
subordinate officials and organiza-
tional elements as are established by
the General Counsel of the Department
of Defense within the resources as-
signed by the Secretary of Defense.

§18.4 Responsibilities and functions.

(a) The Appointing Authority for
Military Commissions is an officer of
the United States appointed by the
Secretary of Defense pursuant to the
U.S. Constitution and 10 U.S.C. In this
capacity, the Appointing Authority for
Military Commissions shall exercise
the duties prescribed in DoD Military
Commission Order No. 1 and this part
and shall:

(1) Issue orders from time to time ap-
pointing one or more military commis-
sions to try individuals subject to the
President’s Military Order and DoD
Military Commission Order No. 1; and
appoint any other personnel necessary
to facilitate military commaissions.

(2) Appoint military commission
members and alternate members, based
on competence to perform the duties
involved. Remove members and alter-
nate members for good cause pursuant
to Military Commission Instruction
No. 8.

1DoD Military Commission Orders and In-
structions referenced in this Directive can be
found at Attp:/www.dtic.mil/whs/directives/
corres/mco.htm.
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(3) Designate a Presiding Officer from
among the members of each military
commission to preside over the pro-
ceedings of that military commission.
The Presiding Officer shall be a mili-
tary officer who is a judge advocate of
any United States Armed Force.

(4) Approve and refer charges pre-
pared by that Prosecution against an
individual or individuals subject to
Military Order of November 13, 2001.

(5) Approve plea agreements with an
Accused.

(6) Decide interlocutory questions
certified by the Presiding Officer.

(7) Ensure military commission pro-
ceedings are open to the maximum ex-
tent practicable. Decide when military
commission proceedings should be
closed pursuant to Military Order of
November 13, 2001 and DoD Military
Commission Order No. 1.

(8) Make decisions related to attend-
ance at military commission pro-
ceedings by the public and accredited
press and the public release of tran-
scripts. Such matters, including policy
and plans for media coverage shall be
coordinated with the Assistant Sec-
retary of Defense for Public Affairs
(ASD(PA)) and, as appropriate, the As-
sistant Secretary of Defense for Spe-
cial Operations/Low Intensity Conflict
(ASD(SO/LIC)) under the Under Sec-
retary of Defense for Policy (USD(P)).

(9) Approve or disapprove requests
from the Prosecution and Defense to
communicate with news media rep-
resentatives regarding cases and other
matters related to military commis-
sions. Such matters shall be coordi-
nated with the ASD(PA).

(10) Detail or employ personnel such
as court reporters, interpreters, secu-
rity personnel, bailiffs, and clerks to
support military commissions, as nec-
essary. When such details effect re-
sources committed to operational mis-
sions, coordinate with the ASD (SO/
LIC) under the USD(P) and the Heads
of appropriate DoD Components.

(11) Order that such investigative or
other resources be made available to
Defense Counsel and the Accused ad
deemed necessary for a full and fair
trial, 1including appointing inter-
preters.
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(12) Promptly review military com-
mission records of trial for administra-
tive completeness and determine ap-
propriate disposition, either transmit-
ting the record of trial to the Review
Panel or returning it to the military
commission for any necessary supple-
mentary proceedings.

(13) Implement directions of officials
with final decision-making authority
for sentences.

(14) Perform supervisory and per-
formance evaluation duties pursuant to
this part and DoD Military Commis-
sion Instruction No. 6.

(15) Coordinate matters involving
members of the Congress, including
correspondence, with the Assistant
Secretary of Defense for Legislative
Affairs; and coordinate and exchange
data and information with other OSD
officials, the Heads of the DoD Compo-
nents, and other Federal officials hav-
ing collateral or related functions.

(16) Establish, maintain, and preserve
records that serve as evidence of the
organization, functions, policies, deci-
sions, procedures, operations, and
other activities of the Office of the Ap-
pointing Authority for Military Com-
missions in accordance with Title 44
U.S.C.

(17) Perform such other functions as
the Secretary of Defense may pre-
scribe.

(b) The General Counsel of the De-
partment of Defense shall:

(1) Review and approve such regula-
tions, instructions, memoranda, and
other DoD publications prepared by the
Appointing Authority (see §18.6(c)) for
the conduct of proceedings by military
commissions established pursuant to
Military Order of November 13, 2001 and
DoD Military Commission Order No. 1.

(2) Provide guidance and issue in-
structions necessary to facilitate the
conduct of proceedings by military
commissions established pursuant to
Military Order of November 13, 2001 and
DoD Military Commission Order No. 1,
including but not limited to instruc-
tions pertaining to military commis-
sion-related offices, performance eval-
uations and reporting relationships.

(c) The Chairman of the Joint Chiefs
of Staff and the OSD Principal Staff
Assistants shall exercise their des-
ignated authorities and responsibilities
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as established by law or DoD guidance
to support the Appointing Authority
for Military Commissions in the imple-
mentation of the responsibilities and
functions specified herein.

(d) The Secretaries of the Military
Departments shall support the per-
sonnel requirements of the Appointing
Authority as validated by the General
Counsel of the Department of Defense
and provide other requested assistance
and support within their capabilities.

§18.5

(a) In the performance of assigned
functions and responsibilities, the Ap-
pointing Authority for Military Com-
mission shall:

(1) Report directly to the Secretary
of Defense.

(2) Use existing facilities and services
of the Department of Defense and other
Federal Agencies, whenever prac-
ticable, to avoid duplication and to
achieve an appropriate level of effi-
ciency and economy.

(b) Other OSD officials and the Heads
of the DoD Components shall coordi-
nate with the Appointing Authority for
Military Commissions on all matters
related to the responsibilities and func-
tions cited in §18.4.

(c) Nothing herein shall be inter-
preted to subsume or replace the re-
sponsibilities, functions, or authorities
of the OSD Principal Staff Assistants,
the Secretaries of the Military Depart-
ments, the Chairman of the Joint
Chiefs of Staff, the Commanders of
Combatant Commands, or the Heads of
Defense Agencies or the Department of
Defense Field Activities prescribed by
law or Department of Defense guid-
ance.

Relationships.

§18.6 Authorities.

The Appointing Authority for Mili-
tary Commissions is hereby delegated
authority to:

(a) Obtain reports and information,
consistent with DoD Directive 8910.1 as
necessary to carry out assigned func-
tions.

(b) Communicate directly with the
Heads of the DoD Components as nec-
essary to carry out assigned functions,
including the transmission of requests
for advice and assistance. Communica-
tions to the Military Departments
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shall be transmitted through the Sec-
retaries of the Military Departments,
their designees, or as otherwise pro-
vided in law or directed by the Sec-
retary of Defense in other Department
of Defense issuances. Communications
to the Commanders of the Combatant
Commands, except in unusual cir-
cumstances, shall be transmitted
through the Chairman of the Joint
Chiefs of Staff.

(c) Subject to the approval of the
General Counsel of the Department of
Defense, issue DoD Publications and
one-time directive-type memoranda
consistent with DoD 5025.1-M; Military
Commission Instructions consistent
with DoD Military Commission In-
struction No. 1; and such other regula-
tions as are necessary or appropriate
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for the conduct of proceedings by mili-
tary commissions established pursuant
to Military Order of November 13, 2001
and DoD Military Commission Order
No. 1. Instructions to the Military De-
partments shall be issued through the
Secretaries of the Military Depart-
ments. Instructions to the Combatant
Commands, except in unusual cir-
cumstances, shall be communicated
through the Chairman of the Joint
Chiefs of Staff.

(d) Communicate with other Govern-
ment officials, representatives of the
Legislative Branch, members of the
public, and representatives of foreign
governments, as applicable, in carrying
out assigned functions.

PARTS 19-20 [RESERVED]



SUBCHAPTER C—DoD GRANT AND AGREEMENT
REGULATIONS

PART 21—DoD GRANTS AND
AGREEMENTS—GENERAL MATTERS

Subpart A—Introduction

Sec.
21.100 What are the purposes of this part?

Subpart B—Defense Grant and Agreement
Regulatory System

21.200 What is the Defense Grant and Agree-
ment Regulatory System (DGARS)?

21.205 What types of instruments are cov-
ered by the DGARS?

21.210 What are the purposes of the DGARS?

21.215 Who is responsible for the DGARS?

21.220 What publications are in the DGARS?

Subpart C—The DoD Grant and Agreement
Regulations

21.300 What instruments are subject to the
DoD Grant and Agreement Regulations
(DoDGARs)?

21.305 What is the purpose of the DoDGARs?

21.310 Who ensures DoD Component compli-
ance with the DoDGARs?

21.315 May DoD Components issue supple-
mental policies and procedures to imple-
ment the DoDGARs?

21.320 Are there areas in which DoD Compo-
nents must establish policies and proce-
dures to implement the DoDGARSs?

21.325 Do acquisition regulations also apply
to DoD grants and agreements?

21.330 How are the DoDGARs published and
maintained?

21.335 Who can authorize deviations from
the DoDGARs?

21.340 What are the procedures for request-
ing and documenting deviations?

Subpart D—Authorities and Responsibilities
for Making and Administering Assist-
ance Awards

21.400 To what instruments does this sub-
part apply?

21.405 What is the purpose of this subpart?

21.410 Must a DoD Component have statu-
tory authority to make an assistance
award?

21.415 Must the statutory authority specifi-
cally mention the use of grants or other
assistance instruments?

21.420 Under what types of statutory au-
thorities do DoD Components award as-
sistance instruments?
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21.425 How does a DoD Component’s author-
ity flow to awarding and administering
activities?

21.430 What are the responsibilities of the
head of the awarding or administering
activity?

21.435 Must DoD Components formally se-
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agreements officers?

21.440 What are the standards for selecting
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21.445 What are the requirements for a
grants officer’s or agreements officer’s
statement of appointment?
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nate assistance instruments?

21.460 What is the extent of grants officers’
and agreements officers’ authority?

21.465 What are grants officers’ and agree-
ments officers’ responsibilities?

Subpart E—Information Reporting on
Awards Subject to 31 U.S.C. Chapter 61

21.500 What is the purpose of this subpart?

21.505 What is the Catalog of Federal Do-
mestic Assistance (CFDA)?

21.5610 Why does the DoD report information
to the CFDA?

21.515 Who reports the information for the
CFDA?

21.520 What are the purposes of the Defense
Assistance Awards Data System
(DAADS)?

21.525 Who issues policy guidance for the
DAADS?

21.530 Who operates the DAADS?

21.635 Do DoD Components have central
points for collecting DAADS data?

21.540 What are the duties of the DoD Com-
ponents’ central points for the DAADS?

21.545 Must DoD Components report every
obligation to the DAADS?

21.550 Must DoD Components relate re-
ported actions to listings in the CFDA?

21.555 When and how must DoD Components
report to the DAADS?

21.560 Must DoD Components assign num-
bers uniformly to awards?

21.565 Must DoD Components’ electronic
systems accept Data Universal Num-
bering System (DUNS) numbers?

Subpart F—Definitions

21.605 Acquisition.
21.610 Agreements officer.
21.615 Assistance.
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21.620
21.625
21.630
21.635
21.640
21.645
21.650
21.655
21.660
21.665
21.670

Award.

Contract.

Contracting activity.

Contracting officer.

Cooperative agreement.

Deviation.

DoD Components.

Grant.

Grants officer.

Nonprocurement instrument.

Procurement contract.

21.675 Recipient.

21.680 Technology investment agreements.

APPENDIX A TO PART 21—INSTRUMENTS TO
WHICH DODGARS PORTIONS APPLY

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 68 FR 47153, Aug. 7, 2003, unless
otherwise noted.

Subpart A—Introduction

§21.100 What are the purposes of this
part?

This part of the DoD Grant and
Agreement Regulations:

(a) Provides general information
about the Defense Grant and Agree-
ment Regulatory System (DGARS).

(b) Sets forth general policies and
procedures related to DoD Components’
overall management of functions re-
lated to assistance and certain other
nonprocurement instruments subject
to the DGARS (see §21.205(b)).

Subpart B—Defense Grant and
Agreement Regulatory System

§21.200 What is the Defense Grant and
Agreement Regulatory System
(DGARS)?

The Defense Grant and Agreement
Regulatory System (DGARS) is the
system of regulatory policies and pro-
cedures for the award and administra-
tion of DoD Components’ assistance
and other mnonprocurement awards.
DoD Directive 3210.61 established the
DGARS.

1Electronic copies may be obtained at the
Washington Headquarters Services Internet
site http:/www.dtic.mil/whs/directives. Paper
copies may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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§21.205 What types of instruments are
covered by the DGARS?

The Defense Grant and Agreement
Regulatory System (DGARS) applies to
the following types of funding instru-
ments awarded by DoD Components:

(a) All grants, cooperative agree-
ments, and technology investment
agreements.

(b) Other nonprocurement instru-
ments, as needed to implement stat-
utes, Executive orders, or other Fed-
eral Governmentwide rules that apply
to those other nonprocurement instru-
ments, as well as to grants and cooper-
ative agreements.

§21.210 What are the purposes of the
DGARS?

The purposes of the DGARS are to
provide uniform policies and proce-
dures for DoD Components’ awards, in
order to meet DoD needs for:

(a) Efficient program execution, ef-
fective program oversight, and proper
stewardship of Federal funds.

(b) Compliance with relevant stat-
utes; Executive orders; and applicable
guidance, such as Office of Manage-
ment and Budget (OMB) circulars.

(c) Collection from DoD Components,
retention, and dissemination of man-
agement and fiscal data related to
awards.

§21.215 Who
DGARS?

The Director of Defense Research and
Engineering, or his or her designee, de-
velops and implements DGARS policies
and procedures. He or she does so by
issuing and maintaining the DoD publi-
cations that comprise the DGARS.

is responsible for the

§21.220 What publications are in the
DGARS?

A DoD publication (DoD 3210.6-R2)
entitled ‘“The DoD Grant and Agree-
ment Regulations’ is the principal ele-
ment of the DGARS. The Director of
Defense Research and Engineering also
may publish DGARS policies and pro-
cedures in DoD instructions and other
DoD publications, as appropriate.

2 See footnote 1 to §21.200.
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Subpart C—The DoD Grant and
Agreement Regulations

§21.300 What instruments are subject
to the DoD Grant and Agreement
Regulations (DoDGARs)?

(a) The types of instruments that are
subject to the DoDGARs vary from one
portion of the DoDGARs to another.

The types of instruments include
grants, cooperative agreements, and
technology investment agreements.

Some portions of the DoDGARs apply
to other types of assistance or non-
procurement instruments. The term
“awards,” as defined in subpart D of
this part, is used in this part to refer
collectively to all of the types of in-
struments that are subject to one or
more portions of the DoDGARs.

(b) Note that each portion of the
DoDGARs identifies the types of in-
struments to which it applies. How-
ever, grants officers and agreements of-
ficers must exercise caution when de-
termining the applicability of some
Governmentwide rules that are in-
cluded within the DoDGARSs, because a
term may be defined differently in a
Governmentwide rule than it is defined
elsewhere in the DoDGARs. One exam-
ple is part 33 of the DoDGARs (32 CFR
part 33), which contains administrative
requirements for awards to State and
local governments. That DoDGARs
part is the DoD’s codification of the
Governmentwide rule implementing
OMB Circular A-102.3 Part 33 states
that it applies to grants, but defines
the term ‘‘grant’” to include coopera-
tive agreements and other forms of fi-
nancial assistance.

(c) For convenience, the table in Ap-
pendix A to this part provides an over-
view of the applicability of the various
portions of the DoDGARSs.

§21.305 What is the purpose of the
DoDGARs?

The DoD Grant and Agreement Regu-
lations provide uniform policies and
procedures for the award and adminis-

3Electronic copies may be obtained at the
Internet site http:/www.whitehouse.gov/OMB.
For paper copies, contact the Office of Man-
agement and Budget, EOP Publications, 725
17th St., NW., New Executive Office Building,
Washington, DC 20503.

63

§21.320

tration of DoD Components’ awards.
The DoDGARs are the primary DoD
regulations for achieving the DGARS
purposes described in §21.210.

§21.310 Who ensures DoD Component
compliance with the DoDGARs?

The Head of each DoD Component
that makes or administers awards, or
his or her designee, is responsible for
ensuring compliance with the
DoDGARs within that DoD Component.

§21.315 May DoD Components issue
supplemental policies and proce-
dures to implement the DoDGARs?

Yes, Heads of DoD Components or
their designees may issue regulations,
procedures, or instructions to imple-
ment the DGARS or supplement the
DoDGARs to satisfy needs that are spe-
cific to the DoD Component, as long as
the regulations, procedures, or instruc-
tions do not impose additional costs or
administrative burdens on recipients or
potential recipients.

§21.320 Are there areas in which DoD
Components must establish policies
and procedures to implement the
DoDGARs?

Yes, Heads of DoD Components or
their designees must establish policies
and procedures in areas where uniform
policies and procedures throughout the
DoD Component are required, such as
for:

(a) Requesting class deviations from
the DoDGARs (see §§21.335(b) and
21.340(a)) or exemptions from the provi-
sions of 31 U.S.C. 6301 through 6308,
that govern the appropriate use of con-
tracts, grants, and cooperative agree-
ments (see 32 CFR 22.220).

(b) Designating one or more Grant
Appeal Authorities to resolve claims,
disputes, and appeals (see 32 CFR
22.815).

(c) Reporting data on assistance
awards and programs, as required by 31
U.S.C. chapter 61 (see subpart E of this
part).

(d) Prescribing requirements for use
and disposition of real property ac-
quired under awards, if the DoD Com-
ponent makes any awards to institu-
tions of higher education or to other
nonprofit organizations under which
real property is acquired in whole or in
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part with Federal funds (see 32 CFR
32.32).

§21.325 Do acquisition regulations
also apply to DoD grants and agree-
ments?

Unless the DoDGARs specify that
they apply, policies and procedures in
the following acquisition regulations
that apply to procurement contracts do
not apply to grants, cooperative agree-
ments, technology investment agree-
ments, or to other assistance or non-
procurement awards:

(a) The Federal Acquisition Regula-
tion (FAR)(48 CFR parts 1-53).

(b) The Defense Federal Acquisition
Regulation Supplement (DFARS)(48
CFR parts 201-270).

(c) DoD Component supplements to
the FAR and DFARS.

§21.330 How are the DoDGARs pub-
lished and maintained?

(a) The DoD publishes the DoDGARs
in the Code of Federal Regulations
(CFR) and in a separate internal DoD
document (DoD 3210.6-R).

(1) The location of the DoDGARs in
the CFR currently is in transition.
They are moving from Chapter I, Sub-
chapter C, Title 32, to a new location in
Chapter XI, Title 2 of the CFR. During
the transition, there will be some parts
of the DoDGARs in each of the two ti-
tles.

(2) The DoD document is divided into
parts, subparts, and sections, to par-
allel the CFR publication. Cross ref-
erences within the DoD document are
stated as CFR citations (e.g., a ref-
erence to section 21.215 in part 21 would
be to 32 CFR 21.215), which also is how
they are stated in the CFR publication
of the DoDGARSs.

(b) The DoD publishes updates to the
DoDGARs in the FEDERAL REGISTER.
When finalized, the DoD also posts the
updates to the internal DoD document
on the World Wide Web at http:/
www.dtic.mil/whs/directives.

(c) A standing working group rec-
ommends revisions to the DoDGARs to
the Director of Defense Research and
Engineering (DDR&E). The DDR&E,
Director of Defense Procurement, and
each Military Department must be rep-
resented on the working group. Other
DoD Components that make or admin-
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ister awards may also nominate rep-
resentatives. The working group meets
when necessary.

[68 FR 47153, Aug. 7, 2003, as amended at 72
FR 34986, June 26, 2007]

§21.335 Who can authorize deviations
from the DoDGARs?

(a) The Head of the DoD Component
or his or her designee may authorize
individual deviations from the
DoDGARs, which are deviations that
affect only one award, if the deviations
are not prohibited by statute, execu-
tive order or regulation.

(b) The Director of Defense Research
and Engineering (DDR&E) or his or her
designee must approve in advance any
class deviation that affects more than
one award. Note that OMB concurrence
also is required for class deviations
from two parts of the DoDGARs, 32
CFR parts 32 and 33, in accordance with
32 CFR 32.4 and 33.6, respectively.

§21.340 What are the procedures for
requesting and documenting devi-
ations?

(a) DoD Components must submit
copies of justifications and agency ap-
provals for individual deviations and
written requests for class deviations
to: Deputy Director of Defense Re-
search and Engineering, ATTN: Basic
Research, 3080 Defense Pentagon,
Washington, DC 20301-3080.

(b) Grants officers and agreements of-
ficers must maintain copies of requests
and approvals for individual and class
deviations in award files.

Subpart D—Authorities and Re-
sponsibilities for Making and
Administering Assistance
Awards

§21.400 To what instruments does this
subpart apply?

This subpart applies to grants, coop-
erative agreements, and technology in-
vestment agreements, which are legal
instruments used to reflect assistance
relationships between the TUnited
States Government and recipients.
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§21.405 What is the purpose of this
subpart?

This subpart describes the sources
and flow of authority to make or ad-
minister assistance awards, and assigns
the broad responsibilities associated
with DoD Components’ use of those in-
struments.

§21.410 Must a DoD Component have
statutory authority to make an as-
sistance award?

Yes, the use of an assistance instru-
ment to carry out a program requires
authorizing legislation. That is unlike
the use of a procurement contract, for
which Federal agencies have inherent,
Constitutional authority.

§21.415 Must the statutory authority
specifically mention the use of
grants or other assistance instru-
ments?

No, the statutory authority described
in §21.410 need not specifically say that
the purpose of the program is assist-
ance or mention the use of any type of
assistance instrument. However, the
intent of the statute must support a
judgment that the use of an assistance
instrument is appropriate. For exam-
ple, a DoD Component may judge that
the principal purpose of a program for
which it has authorizing legislation is
assistance, rather than acquisition.
The DoD Component would properly
use an assistance instrument to carry
out that program, in accordance with
31 U.S.C. chapter 63.

§21.420 Under what types of statutory
authorities do DoD Components
award assistance instruments?

DoD Components may use assistance
instruments under a number of statu-
tory authorities that fall into three
categories:

(a) Authorities that statutes provide to
the Secretary of Defense. These authori-
ties generally are delegated by the Sec-
retary of Defense to Heads of DoD
Components, usually through DoD di-
rectives, instructions, or policy memo-
randa that are not part of the Defense
Grant and Agreement Regulatory Sys-
tem. Examples of statutory authorities
in this category are:

(1) Authority under 10 U.S.C. 2391 to
award grants or cooperative agree-
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ments to help State and local govern-
ments alleviate serious economic im-
pacts of defense program changes (e.g.,
base openings and closings, contract
changes, and personnel reductions and
increases).

(2) Authority under 10 U.S.C. 2413 to
enter into cooperative agreements with
entities that furnish procurement tech-
nical assistance to businesses.

(b) Authorities that statutes may pro-
vide directly to Heads of DoD Compo-
nents. When a statute authorizes the
Head of a DoD Component to use a
funding instrument to carry out a pro-
gram with a principal purpose of assist-
ance, use of that authority requires no
delegation by the Secretary of Defense.
For example, 10 U.S.C. 2358 authorizes
the Secretaries of the Military Depart-
ments, in addition to the Secretary of
Defense, to perform research and devel-
opment projects through grants and co-
operative agreements. Similarly, 10
U.S.C. 2371 provides authority for the
Secretaries of the Military Depart-
ments and Secretary of Defense to
carry out basic, applied, or advanced
research projects using assistance in-
struments other than grants and coop-
erative agreements. A Military Depart-
ment’s use of the authority of 10 U.S.C.
2358 or 10 U.S.C. 2371 therefore requires
no delegation by the Secretary of De-
fense.

(c) Authorities that arise indirectly as
the result of statute. For example, au-
thority to use an assistance instru-
ment may result from:

(1) A federal statute authorizing a
program that is consistent with an as-
sistance relationship (i.e., the support
or stimulation of a public purpose,
rather than the acquisition of a good or
service for the direct benefit of the De-
partment of Defense). In accordance
with 31 U.S.C. chapter 63, such a pro-
gram would appropriately be carried
out through the use of grants or coop-
erative agreements. Depending upon
the nature of the program (e.g., re-
search) and whether the program stat-
ute includes authority for any specific
types of instruments, there also may
be authority to use other assistance in-
struments.

(2) Exemptions requested by the De-
partment of Defense and granted by
the Office of Management and Budget
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under 31 U.S.C. 6307, as described in 32
CFR 22.220.

§21.425 How does a DoD Component’s
authority flow to awarding and ad-
ministering activities?

The Head of a DoD Component, or his
or her designee, may delegate to the
heads of contracting activities (HCAs)
within the Component, that Compo-
nent’s authority to make and admin-
ister awards, to appoint grants officers
and agreements officers (see §§21.435
through 21.450), and to broadly manage
the DoD Component’s functions related
to assistance instruments. The HCA is
the same official (or officials) des-
ignated as the head of the contracting
activity for procurement contracts, as
defined at 48 CFR 2.101. The intent is
that overall management responsibil-
ities for a DoD Component’s functions
related to nonprocurement instru-
ments be assigned only to officials that
have similar responsibilities for pro-
curement contracts.

§21.430 What are the responsibilities
of the head of the awarding or ad-
ministering activity?

When designated by the Head of the
DoD Component or his or her designee
(see 32 CFR 21.425), the head of the
awarding or administering activity
(i.e., the HCA) is responsible for the
awards made by or assigned to that ac-
tivity. He or she must supervise and es-
tablish internal policies and procedures
for that activity’s awards.

§21.435 Must DoD Components for-
mally select and appoint grants offi-
cers and agreements officers?

Yes, each DoD Component that
awards grants or enters into coopera-
tive agreements must have a formal
process (see §21.425) for selecting and
appointing grants officers and for ter-
minating their appointments. Simi-
larly, each DoD Component that
awards or administers technology in-
vestment agreements must have a
process for selecting and appointing
agreements officers and for termi-
nating their appointments.
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§21.440 What are the standards for se-
lecting and appointing grants offi-
cers and agreements officers?

In selecting grants officers and agree-
ments officers, DoD Components must
use the following minimum standards:

(a) In selecting a grants officer, the
appointing official must judge whether
the candidate has the necessary experi-
ence, training, education, business acu-
men, judgment, and knowledge of as-
sistance instruments and contracts to
function effectively as a grants officer.
The appointing official also must take
those attributes of the candidate into
account when deciding the complexity
and dollar value of the grants and co-
operative agreements to be assigned.

(b) In selecting an agreements offi-
cer, the appointing official must con-
sider all of the same factors as in para-
graph (a) of this section. In addition,
the appointing official must consider
the candidate’s ability to function in
the less structured environment of
technology investment agreements,
where the rules provide more latitude
and the individual must have a greater
capacity for exercising judgment.
Agreements officers therefore should
be individuals who have demonstrated
expertise in executing complex assist-
ance and acquisition instruments.

§21.445 What are the requirements for
a grants officer’s or agreements of-
ficer’s statement of appointment?

A statement of a grants officer’s or
agreements officer’s appointment:

(a) Must be in writing.

(b) Must clearly state the limits of
the indivi