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Executive Summary

In 1990, Congress created the United States Citizenship and Immigration Services’
(USCIS) Immigrant Investor Program, also known as the Employment-Based Fifth
Preference Program. The program’s intent was to stimulate the United States (U.S.)
economy through job creation and capital investment by foreign investors. Three years
later, the Departments of Commerce, Justice and State, the Judiciary, and Related
Agencies Appropriations Act, 1993 created the regional center pilot program for pooling
investor money in a defined industry and geographic area. Our audit objective was to
determine whether the USCIS’ Employment-Based Fifth Preference regional center
program is administered and managed effectively.

Several conditions prevent USCIS from administering and managing the Employment-
Based Fifth Preference regional center program effectively. Specifically—

e The laws and regulations governing the program do not give USCIS the authority
to deny or terminate a regional center’s participation in the Employment-Based
Fifth Preference program based on fraud or national security concerns;

e The program extends beyond current USCIS mission to secure America’s promise
as a nation of immigrants; and

e USCIS is unable to demonstrate the benefits of foreign investment into the U.S.
economy.

Additionally, USCIS has difficulty ensuring the integrity of the Employment-Based Fifth
Preference regional center program. USCIS does not always ensure that regional centers
meet all program eligibility requirements, and USCIS officials differently interpret and
apply Code of Federal Regulations and policies. Furthermore, when external parties
inquired about program activities USCIS did not always document their decisions and
responses to these inquiries, making the Employment-Based Fifth Preference regional
center program appear vulnerable to perceptions of internal and external influences.

As a result, USCIS is limited in its ability to prevent fraud or national security threats that
could harm the U.S.; and it cannot demonstrate that the program is improving the U.S.
economy and creating jobs for U.S. citizens as intended by Congress.

Your office concurred with three of the four recommendations made to assist USCIS’
management and administration of the Employment-Based Fifth Preference regional
center program. Our recommendations focused on strengthening regulations for
oversight authority and consistent program application; better coordination with other
Federal entities; comprehensive reviews of the program; and quality assurance
procedures for program integrity.
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Background

USCIS’ mission is to secure America’s promise as a nation of immigrants by providing
accurate and useful information to its customers, granting immigration and citizenship
benefits, promoting an awareness and understanding of citizenship, and ensuring the
integrity of the immigration system. In 1990, Congress created the USCIS Immigrant
Investor Program, also known as the Employment-Based Fifth Preference (EB-5)
Program. The EB-5 Program was created under 203(b)(5) of the Immigration and
Nationality Act (INA) in 1990, Public Law 101-649, Section 121(a), to stimulate the U.S.
economy through job creation and capital investment by foreign investors.

Through the EB-5 Program, foreign investors have the opportunity to obtain lawful,
permanent residency in the U.S. for themselves, their spouses, and their minor
unmarried children by making a certain level of capital investment and associated job
creation or preservation. Three years later, the Departments of Commerce, Justice and
State, the Judiciary, and Related Agencies Appropriations Act, 1993 (The Appropriations
Act) created the concept of the regional center pilot program for pooling investor
money in a defined industry and geographic area to promote economic growth.' U.S.
citizens or foreign nationals can operate regional centers, which can be any economic
unit, public or private, engaged in the promotion of economic growth, improved
regional productivity, job creation, or increased domestic capital investment. As of
October 1, 2013, USCIS reports that there are 325 approved regional centers.

EB-5 Program Requirements

The EB-5 program requires that the foreign investor make a capital investment of either
$500,000 or S1 million, depending on whether or not the investment is in a high-
unemployment area. The foreign investors must invest the proper amount of capital in a
business, called a new commercial enterprise, which will create or preserve at least

10 full-time jobs, for qualifying U.S. workers, within 2 years of receiving conditional
permanent residency. Two distinct EB-5 pathways exist for a foreign investor to gain
lawful permanent residency; each pathway differs in job creation requirements:

1) The Basic Immigrant Investor Program requires the new commercial enterprise to
create or preserve only direct jobs that provide employment opportunities for
qualifying U.S. workers by the commercial enterprise in which capital has been
directly invested.

! On August 3, 2012, Congress removed the word “pilot” from the regional center program’s name;
however, the program expiration date is currently September 30, 2015.
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2) The Regional Center Program, formerly known as the Regional Center Pilot
Program, allows the foreign investor to fulfill the job creation requirement through
direct jobs or projections of jobs created indirectly. Jobs created indirectly are the
job opportunities that are predicted to occur because of investments associated
with the regional center.

Application Process

Individuals or entities must file a Form 1-924 with USCIS to become an approved regional
center or amend a previous approval.” Once the application is approved, USCIS requires
the regional center to report operational and financial data annually on Form [-924A.
The regional center can only operate within a self-defined geographic area and within a
self-designated industry. USCIS documents show that regional centers generally collect
unregulated management and administrative fees between $25,000 and $50,000 from
each foreign investor. These fees include travel and marketing expenses, legal fees, and
sales commissions.

Each foreign investor must file an individual Form 1-526 petition to apply to the EB-5
program. If the Form I-526 petition is approved, the investor obtains conditional
permanent residency and has 2 years to fulfill the program requirements of job creation
and capital investment. At the end of the 2-year period, the investor must file a Form |-
829 petition to demonstrate that the investor has met all of the terms and conditions of
the program. When approved, the foreign investor becomes a legal permanent resident
of the U.S. and is no longer under the jurisdiction of the EB-5 program. Table 1 describes
the forms required for participating in the EB-5 program.

Table 1: EB-5 Forms
Forms User Purpose
To request designation of the entity to be a regional

1-924 An individual or entity center under the Regional Center Program.
. To demonstrate continued eligibility for the regional
1-924A Approved regional center center designation.
T ition for n immigran he U.S.
1-526 A foreign investor o petition for status as an i igrant to the U.S

under section INA 203(b)(5) as amended.

A conditional permanent resident
1-829 who obtained such status through | To request U.S. residency.
entrepreneurship
Source: DHS OIG generated based on USCIS documents.

? Prior to 2010, narrative proposals were accepted as requests to be a regional center under the regional
center program.
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Figure 1 describes the general adjudications process for EB-5 petitions and
applications.

Figure 1: EB-5 Adjudications Process

USCIS receives Automated checks Adjudicator Economistreviones
the petition or are performed for reviews the e o
application fraud and national application/ PR
. o petition
security concerns petition

Adjudicator may send the
form to local fraud and
national security units if £

fraud or national security
concerns are suspected

Adjudicator may
request more
evidence from
applicant/petitioner

Adjudicator will decide
whether to issue a denial or
approval

If USCIS issues a
denial an applicant/
petitioner can appeal

Source: DHS OIG generated based on USCIS documents.

The EB-5 program has been the focus of several reviews and media reports highlighting
program concerns:

e The Government Accountability Office (GAO) reported that there was a
significant lack of information maintained by USCIS about the EB-5 program,
including information on where immigrant investors established their business,
the extent to which the businesses remained in the original location, the types of
businesses established, the number of jobs created, or the number of immigrant
investors who applied for U.S. citizenship.>

e The USCIS Ombudsman reported the need to streamline USCIS policy and
strengthen the adjudication process for stabilizing the program and making it
more attractive to investors.*

e The media have reported concerns with the EB-5 program’s operations.

Appendix A contains the objective, scope, and methodology of our audit.

3 Immigrant Investors: Small Number of Participants Attributed to Pending Regulations and Other Factors,
April 2005, GAO-05-256.

* Employment Creation Immigrant Visa (EB-5) Program Recommendations, March 18, 2009.
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Results of Audit

Several conditions prevent USCIS from administering and managing the EB-5 regional
center program effectively. Specifically:

e The laws and regulations governing the program do not give USCIS the authority
to deny or terminate a regional center’s participation in the EB-5 program based
on fraud or national security concerns;

e The program extends beyond current USCIS mission to secure America’s promise
as a nation of immigrants; and

e USCIS is unable to demonstrate the benefits of foreign investment into the U.S.
economy.

Additionally, USCIS has difficulty ensuring the integrity of the EB-5 regional center
program. Specifically, USCIS does not always ensure that regional centers meet all
program eligibility requirements, and USCIS officials interpret and apply the Code of
Federal Regulations (CFR) and policies differently. USCIS did not always document
decisions and responses to external parties who inquired about program activities

causing the EB-5 regional center program to appear vulnerable to perceptions of
internal and external influences.

As a result, USCIS is limited in its ability to prevent fraud or national security threats that
could harm the U.S., and it cannot demonstrate that the EB-5 program is improving the

U.S. economy and creating jobs for U.S. citizens as intended by Congress.

The Laws and Regulations

The laws that govern the EB-5 regional center program do not specifically allow
USCIS to deny or terminate regional centers based on fraud or national security
concerns identified during the adjudication process. The Appropriations Act, as
amended, only describes the requirements to approve a regional center that
submits a general proposal for the promotion of economic growth. The INA gives
USCIS the authority to deny immigrants seeking a benefit or visa who are a
national security concern.
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However, USCIS has interpreted that because regional centers are pooling funds
from investors and not seeking an immigrant benefit or visa, these sections of
the INA are not applicable.® USCIS has not developed regulations that apply to
the regional centers in respect to denying participation in the program when
regional center principals are connected with questionable activities that may
harm national security.

With stronger legal authority, USCIS would be in a better position to protect
national security and U.S. citizens from harmful types of economic activities.

USCIS’ Mission Limitations

The EB-5 program extends beyond USCIS’ mission to provide immigration and
citizenship services. When the EB-5 program was created, lawmakers
acknowledged that USCIS did not have all of the expertise needed to implement
the program and noted that USCIS should seek assistance from other agencies.
Three years later, the Appropriations Act gave USCIS the oversight of the
regional center concept, which further extended the EB-5 program from USCIS’
mission. For instance, adjudications of regional centers involve different
complexities and expertise that align to missions of other departments and
agencies, such as the Securities and Exchange Commission and the Departments
of Commerce and Labor. Those adjudications involve responsibilities such as
reviewing investments, business and economic plans, job creation
methodologies, financial statements, funding, and legal agreements.

According to the USCIS Director, the component has coordinated with other
government agencies to assist with EB-5 program activities in the past, but
acknowledged that more collaboration would help.

Table 2 presents a comparison of the purpose of the EB-5 program to the
mission of four government departments or agencies. The underlined text shows
language that is applicable to the purpose of the EB-5 program. Because
agencies other than USCIS have missions that USCIS could leverage to its
advantage for the EB-5 program, USCIS needs to improve coordination and rely
on the expertise at these agencies during the adjudication process.

> Senate bill S.744, section 4804 has provisions intended to prevent individuals with national security
concerns from participating in the EB-5 regional center program, as part of a substantial overhaul of the
EB-5 program. S.744 would give the Secretary of Homeland Security the option to deny or terminate
participation in the regional center program based on national security concerns. The bill was proposed
on April, 2013, and passed by the Senate on June 27, 2013.
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Table 2: Comparison of EB-5 Program Purpose and
Departmental Mission Statements
Department Mission Statement

and/or Agency

To secure America’s promise as a nation of immigrants by

United States providing accurate and useful information to our customers,
Citizenship and granting immigration and citizenship benefits, promoting an
Immigration awareness and understanding of citizenship, and ensuring the
Services integrity of our immigration system.

To promote job creation, economic growth, sustainable

Department of development, and improved standards of living for all Americans

Commerce by working in partnership with business, universities, communities
and our nation’s workers.

Securities and To protect investors, maintain fair, orderly, and efficient markets,

Exchange and facilitate capital formation.

Commission

To measure labor market activity, working conditions, and price
changes in the economy. Its mission is to collect, analyze, and
disseminate essential economic information to support public and
private decision-making.

Department of
Labor, Bureau of
Labor Statistics

Source: DHS OIG created from information published on USCIS and U.S.
government websites.

In their application package, regional centers are supposed to provide USCIS with
predictions of economic growth. To evaluate economic growth predictions,
USCIS hired economists to participate in the adjudication process. However,
according to the economists, they do not have access to data and systems
needed to validate the support for these predictions.

Foreign Investments and Job Creation

USCIS is unable to demonstrate the benefits of foreign investment into the U.S.
economy. Although USCIS requires documentation that the foreign funds were
invested in the investment pool by the foreign investor, the CFR does not
provide USCIS the authority to verify that the foreign funds were invested in
companies creating U.S. jobs. Additionally, the CFR allows foreign investors to
take credit for jobs created by U.S. investors. As a result, USCIS has limited
oversight of regional centers’ business structures and financial activities.

USCIS cannot demonstrate that foreign funds were invested in companies

creating U.S. jobs. Under the EB-5 Program, 8 CFR 204.6(j) requires a petition to
verify that the foreign investor is investing lawfully obtained funds in a new
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commercial enterprise to create U.S. jobs.6 Under the USCIS precedent decision,7

Matter of Izummi, USCIS also allows the creation of jobs by other entities, but as
shown elsewhere, USCIS is not given the authority by the CFR to oversee these
other entities.® Therefore, USCIS cannot verify that the foreign investments lead
to the intended creation of jobs.

For example, we identified 12 of 15 regional center files in which USCIS allowed
the creation of new commercial enterprises that collected EB-5 capital to make
loans to other job-creating entities. USCIS adjudicators confirmed that because
the CFR does not give them the authority to oversee these additional job-
creating entities, they are unable to inquire or obtain detail that would verify
foreign funds are invested in the U.S. economy via a job-creating entity.

Additionally, 8 CFR 204.6(g) allows foreign investors to take credit for jobs
created with U.S. funds, making it impossible for USCIS to determine whether
the foreign funds actually created U.S. jobs. Consequently, the foreign investors
are able to gain eligibility for permanent resident status without proof of U.S. job
creation. In one case we reviewed, an EB-5 project received 82 percent of its
funding from U.S. investors through a regional center. The regional center was
able to claim 100 percent of the projected job growth from the project to apply
toward its foreign investors even though the foreign investment was limited to
18 percent of the total investment in the project. Every foreign investor was able
to fulfill the job creation requirement even though the project was primarily
funded with U.S. capital. When we questioned USCIS about this practice, the
officials explained that the EB-5 project would not exist if not for the foreign
investment.

We also identified two cases in which foreign investments were loans for
completed EB-5 projects. For example, in June 2010 a foreign national invested
$500,000 to pay off an existing loan for the construction and operation of a hotel
that had opened in December 2009. Total project costs for the hotel were about
$28 million, in which foreign investments totaled $4.5 million. Four million of the
foreign investments were used to pay off existing loans, and $500,000 was used

® A new commercial enterprise is any public or private entity established for the purpose of promoting
economic growth through the investment of foreign funds established after November 29, 1990.

’ Precedent decisions are administrative decisions of the Administrative Appeals Office, the Board of
Immigration Appeals, and the Attorney General, which are selected and designated as precedent by the
Secretary of the Department of Homeland Security (DHS), the Board of Immigration Appeals, and the
Attorney General, respectively.

® Matter of Izummi, 22 I&N Dec. 169 (Assoc. Comm’r 1998).
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to purchase existing equity. Although 84 percent of the funds were contributed
by U.S. investors, the foreign investor was subsequently granted permanent U.S.
residency based upon an investment in a project that had already been
completed.

The flow of EB-5 foreign investments is a complex process. It starts with the
foreign investor sending funds to the investment pool (i.e., the new commercial
enterprise). The foreign investor may be required to send administrative fees to
either the regional center or the new commercial enterprise for expenses related
to managing the investment. The new commercial enterprise then transfers the
funds to the job-creating entity for management of the project. At the job-
creating entity, the foreign investments are combined with investments from
other sources, such as U.S. domestic funds. The numbers of estimated jobs
created from that job-creating entity are not allocated among all investors based
upon investment percentage, but are only attributed to the foreign investor.
Additionally, current regulations do not require USCIS to track and verify that the
foreign investment was invested into the job-creating entity.

Recently, USCIS reported that since 1990, more than $6.8 billion has been
invested in the U.S. economy through the EB-5 program, and a minimum of
49,000 jobs have been created. We attempted to validate these statistics and
requested the supporting information. USCIS was not able to provide support for
the statistics reported. USCIS officials said that they had to estimate these
figures and assumed the minimum requirements of the program had been met.
As a result, USCIS was only able to speculate about how foreign investments are
affecting the U.S. economy and whether the program is creating U.S. jobs as
intended.

Program Integrity

USCIS has difficulty ensuring the integrity of the EB-5 regional center program.
Specifically, USCIS does not always ensure that regional centers meet all
eligibility requirements for the program. USCIS officials interpret the CFR and
USCIS policies differently. USCIS does not apply the regulations effectively to the
regional center program. Additionally, the EB-5 regional center program appears
to be vulnerable to perceptions of internal and external influences when there is
not adequate documentation that supports decisions made by USCIS.
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Regional Center Accountability

Although USCIS adopted 8 CFR 204.6(m) in 1994 to assist its efforts in
implementing the Appropriations Act, as amended, it has not always held
regional centers accountable to the CFR requirements. Specifically, 204.6(m)
requires regional centers to submit business plans with verifiable detail on how
jobs will be created, yet regional centers continue to provide general concepts
with some applications. After 8 CFR 204.6(m) was created, Congress amended
the Appropriations Act in 2002 to allow regional centers to submit a general
proposal. In 2013, 20 years after the creation of the regional center concept,
USCIS officials have indicated that there is obvious tension evident in the
regulatory language requiring “verifiable detail” and the statutory language
which allows for the proposal to be based on “general predictions.” Because of
this language difference, it appears that USCIS may not always apply its CFR
requirements to the regional centers.

For example, the USCIS California Service Center asked regional center officials
to provide additional information related to one proposed business plan. Center
officials responded that they did not need to submit a detailed business plan
according to the Appropriations Act. Subsequently, the USCIS California Service
Center approved the regional center’s application without obtaining verifiable
detail that complies with the CFR. As a result, there is no assurance that regional
centers meet the qualifications to participate in the program.

USCIS Regulations and Policy

USCIS officials interpret the CFR and USCIS policies differently, which prevents
adjudicators from evaluating regional center applications and related petitions
effectively. For example, an adjudicator requested additional evidence from a
regional center applicant. According to 8 CFR 103.2(b)(8), the regional center
application should have been denied for not responding in the mandated

12 weeks. However, the denial letter was refused by the USCIS legal department,
stating that there is no language that provides the ability to go straight to denial.

In another example, to generate a favorable decision, USCIS requested a regional
center applicant to omit information from its application because the language
was not in compliance with a USCIS precedent decision. By advising applicants to
remove information because it may delay or prevent approval, USCIS may be
circumventing measures in place to ensure applicant eligibility. An adjudicator
must deny an application if the evidence establishes ineligibility.
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Another example is the designation of high-unemployment areas by state
governments. The regulations provide for state governments to designate high-
unemployment areas for determining whether the EB-5 regional center project
qualifies for the lower foreign investment of $500,000. However, the regulations
do not instruct the states on how to make the designation. Because of how the
regulations are written, USCIS adjudicators said that they must accept what the
state designates as a high-unemployment area without validation even when it
appears as if these designations are areas of low unemployment. For example, a
regional center provided USCIS a letter from its state agency designating that
one EB-5 project being built in a prosperous area qualified as being in a high-
unemployment area. The letter explained that employment data for the
requested combination of areas did not qualify for the designation but provided
an alternative combination of areas for the project to qualify. The area where
the project was being built is included in both combinations. This places doubts
on whether program requirements are met, and it allows the foreign investors to
invest only $500,000 instead of $S1 million to qualify for permanent residency.

As a result of USCIS” unclear regulations and policy, USCIS is unable to hold
regional centers and foreign investors to a consistent standard, and adjudicators
may approve applicants and petitioners that do not meet eligibility
requirements.

Internal and External Influence

USCIS did not always document decision making and responses to external
parties who inquired about EB-5 activities. Outside influence may require USCIS
senior leadership to become involved in the EB-5 adjudication process, thereby
creating the perception of special treatment and internal influence by senior
managers. While the files we reviewed were not well organized and
comprehensive, they appeared to contain sufficient evidence to support the final
adjudication decision. However, USCIS employees provided supplemental emails
that suggest internal and external parties may have influenced the adjudication
of EB-5 regional center applications and petitions. Some parties may have
compelling reasons for influencing decisions made regarding EB-5 participation.
For example—

e The estimated job creation and economic improvements to local economies
are convincing and important reasons for lawmakers and citizens to have an
interest in advocating the EB-5 program.

e USCIS documents show that regional centers generally obtain between
$25,000 and $50,000 in unregulated fees from foreign investors, and as such,
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we believe that may contribute to them losing sight of the integrity of the EB-
5 program in the interest of making money.

USCIS did not have protocols to document all inquiries and decisions made
during the adjudication process. During the course of the audit, we obtained
records showing email communications from external parties who were
contacting USCIS senior leaders with inquiries pertaining to specific EB-5
adjudications. The emails requested private discussions about regional center
applications or expressed dissatisfaction with the time USCIS was taking for
adjudication decisions. Based solely on the correspondence, we were unable to
determine whether USCIS honored the requests. These emails referenced 3 of
the 15 regional centers in our case file review along with other regional centers
not covered in the scope of our review. The case files we reviewed did not
contain evidence of the external or internal inquiries, whether the inquiries were
addressed, or if anyone from USCIS ever met with or responded to the external
parties.

One set of emails contained inquiries about unwarranted delays and denials in
processing applications. The regional center was amending its application to
increase its area of operations. This amendment was denied by the USCIS
California Service Center. The emails also discuss I-526 petitions that had been
held awaiting the outcome of the Administrative Appeals Office. The emails
discuss scheduling a meeting with a senior official and others at USCIS to discuss
the inquiries and the decision of the Administrative Appeals Office. The emails
do not discuss the outcome of this issue.

In another email, a Congressman attached a letter asking a USCIS senior official
to withdraw a request for evidence that USCIS sent to a regional center. In the
same letter, the Congressman thanked the senior USCIS official for discussing the
request for evidence with him. In the draft letter, the senior official responded to
the Congressman saying that some items in the request for evidence were
appropriate and some were not, and promises to clarify some of the issues in
forthcoming EB-5 policy guidance. The emails do not discuss the outcome of this
issue.

One set of documents showed a president of a regional center emailed a senior
USCIS official threatening a Federal lawsuit because a previously approved
regional center project was in the process of being terminated by USCIS. The
president of the regional center then asked to speak to the senior USCIS official
personally. The emails do not discuss the outcome of this issue.
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In another example, there is indication of USCIS senior leadership with no direct
involvement overturning an adjudicator’s decision to deny a foreign investor’s
petition associated with a regional center. Senior management stated that the
adjudicator did not give proper consideration to previous decisions made on
other investor petitions associated with the same regional center. Consequently,
the petition was approved even though the adjudicator had concerns that the
proposed project would not meet the requirements of the EB-5 regional center
program. USCIS senior managers reported that they were not making an
adjudicative decision legally; however, they noted that functionally, the
adjudicator must make decisions based on senior management’s guidance.

Other examples of regional center advocates that may attempt to influence the
adjudication process to benefit their own interest included a newspaper article,
which reported that a lawmaker pushed for an adjudicative approval to be made
within 15 days, while the regional center was approaching bankruptcy. We
provided that information to our Office of Investigations for further review.

As a result, USCIS decisions regarding the EB-5 regional center program may be
guestioned due to the perception of internal and external influences. USCIS
needs to establish protocols to ensure all correspondence and discussions
between external interested parties and USCIS leadership are documented and
shared for transparency and accountability.

Conclusion

Currently, USCIS cannot administer and manage the EB-5 regional center
program effectively. The legislation establishing the regional center program did
not give USCIS the necessary authority to prevent fraud and national security
threats that could harm the U.S., and it assigned responsibility to USCIS for a
program with mission areas outside USCIS’ immigration mission. Also,
regulations were not always enforced, and USCIS did not always enforce its own
regulations and procedures established to assist with managing the regional
center program. To improve upon the administration and management of the
program, USCIS needs to revise the regulations governing the EB-5 regional
center program. USCIS also needs to execute memoranda of understanding with
other agencies.
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Until improvements are made, USCIS is unable to prevent fraud and national
security threats, and it cannot report the results of the program accurately or
ensure the EB-5 program is benefiting the U.S. economy and creating jobs for
U.S. citizens as intended by Congress.

Recommendations

We recommend that the Director of the U.S. Citizenship and Immigration
Services:

Recommendation #1:
Update and clarify the Federal regulations to —

e provide the U.S. Citizenship and Immigration Services with the authority
to deny or terminate EB-5 regional center participants at any phase of the
process when identifying known connections to national security and/or
fraud risks without compromising any ongoing or potential investigation;

e make explicit that fraud and national security concerns can constitute
cause for revocation of regional center status under 8 CFR § 205.2;

e give the U.S. Citizenship and Immigration Services the authority to verify
that the foreign funds were invested in companies creating U.S. jobs; and

e ensure requirements for the EB-5 regional center program are applied
consistently to all participants.

Recommendation #2:

Develop memoranda of understanding with the Departments of Commerce and
Labor and the Securities and Exchange Commission to provide expertise and
involvement in the adjudication of applications and petitions for the EB-5
regional center program.

Recommendation #3:
Conduct comprehensive reviews to determine how EB-5 funds have actually
stimulated growth in the U.S. economy in accordance with the intent of the

program. If necessary, employ other specialists or work with other Federal
agencies to assist and confirm the results.
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Recommendation #4:

Establish quality assurance steps to promote program integrity and ensure that
regional centers comply with the Code of Federal Regulations requirements.

Management Comments and OIG Analysis

USCIS agreed with three of the four recommendations. USCIS acknowledged that
additional statutory authorities would strengthen the program. USCIS also
acknowledged concerns with the consistency in EB-5 adjudications, the lack of
clarity regarding program rules and serious fraud and national security issues
within the program. In USCIS’ management response, the Component indicated
that it recently completed a transformation of how they administer the EB-5
Program. Our audit focus was limited to regional center applications as of
November 29, 2012, which was before details of the transformation were
announced. We will evaluate management’s reported changes as part of the
audit recommendation follow-up process.

USCIS noted that they previously had no meaningful economic expertise to
conduct independent and thorough reviews of economic models, but had hired
economists and corporate attorneys to support the EB-5 program. Our report
recognizes that USCIS hired economists to participate in the adjudication
process. At the beginning of our fieldwork, USCIS provided an organizational
chart that showed the EB-5 program had seven economists. During our audit, we
validated that two additional economists were hired. We did not audit program
changes completed after our audit fieldwork. During fieldwork, five USCIS
economists expressed concern that their expertise was not being used in the
adjudication process because they did not perform any substantive analysis of
economic plans or predictions. Instead they prepared checklist summaries of
answers to a series of canned questions.

USCIS’ response indicated that it reviewed each of the 22 regional center cases
mentioned in our report and believed that all were adjudicated properly. Our
conclusions are based on our analysis of documentary and physical evidence
supported by corroborating testimonial evidence that showed limitations of the
legislation for denying applications and consistency in EB-5 adjudications, which
USCIS has also acknowledged. We did not make recommendations specific to the
regional center cases identified. Our report does not make conclusions on
whether cases had been decided properly or whether we concur with the
statute, regulations, or policy.
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In its response, USCIS stated that the report suggests Component officials
improperly urged an applicant to omit information from an application in
contravention of the regulations and is incorrect. We provided the facts based
on our review of documentation which showed that USCIS specifically requested
removal of language to ensure that the regional center would meet eligibility
requirements.

USCIS responded that they are not in a position to quantify the impact of the EB-
5 Program on the U.S. economy. They also believe they are not charged with
conducting a broader assessment of the program’s impact, something which has
been the subject of both congressional hearings and private studies over the
years. We disagree with USCIS’ position that it should not attempt to monitor or
measure the performance of the EB-5 program. One of USCIS’ strategic
objectives is to ensure the integrity, effectiveness, and responsiveness of its
programs. The USCIS Strategic Plan provides integrated planning context for
other USCIS initiatives, such as the business transformation plan, human capital
strategy, management improvement plans, and the development of new
immigration programs.

USCIS defended its policy of deferring to prior agency decisions involving the
same investment project, and believed our criticism was misplaced. USCIS
indicated that an important element of consistency is that the agency must not
upend settled and responsible business expectations by issuing contradictory
decisions relating to the same investment projects. It disserves the public,
undermines program integrity, and is fundamentally unfair to USCIS to approve a
project, have developers and investors act in reliance on the approval, and then
subsequently reverse course by determining that the agency’s initial approval
was in error.

USCIS provided technical comments to the draft report. When appropriate, we
incorporated those changes into the report. A summary and analysis of the
Component’s response to each recommendation follows.

USCIS’ Response to Recommendation #1: USCIS concurred with the
recommendation. USCIS will update regulations to provide greater clarity
regarding the requirements for establishing eligibility under the program. In
particular, revised regulations will more clearly delineate the evidentiary
requirements applicable to stand-alone EB-5 petitions versus regional center-
based applications and petitions. A revised rule will be drafted for interagency
clearance within 9 months of the report.
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OIG Analysis: Although USCIS concurred with the recommendation, the planned
corrective action does not fully address the recommendation. This
recommendation will remain open and unresolved until USCIS provides specific
corrective actions and milestones to address the recommendation in its entirety.
We need to review and analyze the corrective actions plans and evidence of
their implementation. We need USCIS to provide actions taken to proactively
address fraud or national security concerns by participants; verify funding and
job-creation results; and ensure consistent application of the program.

USCIS’ Response to Recommendation #2: USCIS concurred with the
recommendation. Within 6 months of the report, USCIS will develop and
implement an interagency collaboration plan outlining liaison and collaboration
roles and responsibilities among key Federal partners. This will include
collaboration with the Department of Commerce and the Securities and
Exchange Commission.

OIG Analysis: USCIS’ corrective action plan should resolve this recommendation.
However, more details of the memoranda of understanding are necessary. This
recommendation will remain open and unresolved until we have more
information on the memoranda of understanding and have reviewed
documentation of the interagency collaboration plan.

USCIS’ Response to Recommendation #3: USCIS did not concur with the
recommendation. USCIS stated that its mandate is to adjudicate EB-5 cases
according to the eligibility criteria, including the statutory job creation
requirements. USCIS responded that the Component is not charged with
conducting a broader assessment of the program’s impact. While the
Component agreed that an assessment may be beneficial, it did not believe
USCIS, as the administering benefits agency, is best positioned to conduct a
study.

OIG Analysis: This recommendation will remain open and unresolved until
USCIS provides an action plan and evidence of comprehensive reviews scheduled
to validate how EB-5 funds have actually stimulated growth in the U.S. economy.
Because program results and integrity assurance may be compromised and we
identified concerns within the program, our recommendation included the
option for USCIS to employ specialists or other Federal agencies to confirm the
results of the EB-5 Program. We realize USCIS is facing challenges to ensure the
program is meeting its goals and needs assistance and an assessment by internal
groups or external specialists.
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USCIS’ Response to Recommendation #4: USCIS concurred with the
recommendation. Within 6 months, USCIS will establish quality assurance steps
to promote program integrity and ensure regulatory compliance.

OIG Analysis: USCIS’ corrective action plan should resolve this recommendation.

This recommendation is resolved, but will remain open until we have reviewed
documentation of the implemented quality assurance steps.
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Appendix A
Objectives, Scope, and Methodology

The Department of Homeland Security (DHS) Office of Inspector General (OIG) was
established by the Homeland Security Act of 2002 (Public Law 107-296) by amendment
to the Inspector General Act of 1978. This is one of a series of audit, inspection, and
special reports prepared as part of our oversight responsibilities to promote economy,
efficiency, and effectiveness within the Department.

This report provides the results of our work to determine whether USCIS administered
and managed the EB-5 Regional Center Program (regional center program) effectively.
We reviewed the INA; the Departments of Commerce, Justice and State, the Judiciary,
and Related Agencies Appropriations Act, 1993; and other legislation to renew the pilot
program. We also reviewed USCIS regulations, management policies, procedures, and
other memoranda related to the EB-5 program and Fraud Detection and Nationality
Security.

We interviewed USCIS management and staff responsible for the administration of the
EB-5 program at both USCIS Headquarters and the California Service Center. Our
interviews included representatives from the Branches of Service Center Operations;
Fraud Detection and National Security; Policy and Strategy; and the Office of Chief
Counsel.

We identified 336 1-924 regional centers with applications or amendments submitted
during fiscal years 2010, 2011, and 2012. Our selection of regional center application
files to review was based on the most foreign investor petitions filed as reported in the
Interim Linked Application Information Management System (iCLAIMS) as of November
29, 2012. USCIS began using iCLAIMS in fiscal year 2010 as a database to store
information related to EB-5 Regional Centers. The iCLAIMS database is updated
manually when regional center applications, amendments, or annual updates are
received on forms 1-924 or 1-924A by the California Service Center. The immigrant
investor applications and petitions for permanent residency, forms I-526 and |-829, are
maintained in other USCIS systems and transferred to iCLAIMS. We did not verify the
reliability of the iCLAIMS system and do not draw any conclusions from its data. We
used the National File Transfer System to identify the location of immigrant investor
files related to the regional centers.

We visited the California Service Center and reviewed 15 Regional Center application

files and 6 immigrant files, either form 1-526 or 1-829, associated with the regional
centers. Our selection was based on the location of the files and the timeframes needed
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for review. We evaluated internal controls to the extent necessary to address the audit
objective.

We conducted this performance audit between September 2012 and June 2013
pursuant to the Inspector General Act of 1978, as amended, and according to generally
accepted government auditing standards. Those standards require that we plan and
perform the audit to obtain sufficient, appropriate evidence to provide a reasonable
basis for our findings and conclusions based upon our audit objective. We believe that
the evidence obtained provides a reasonable basis for our findings and conclusions
based upon our audit objective.
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Appendix B
Management Comments to the Draft Report
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ADDITIONAL INFORMATION AND COPIES

To obtain additional copies of this document, please call us at (202) 254-4100, fax your
request to (202) 254-4305, or e-mail your request to our Office of Inspector General
(OIG) Office of Public Affairs at: DHS-OIG.OfficePublicAffairs@oig.dhs.gov.

For additional information, visit our website at: www.oig.dhs.gov, or follow us on Twitter
at: @dhsoig.

OIG HOTLINE

To expedite the reporting of alleged fraud, waste, abuse or mismanagement, or any
other kinds of criminal or noncriminal misconduct relative to Department of Homeland
Security (DHS) programs and operations, please visit our website at www.oig.dhs.gov
and click on the red tab titled "Hotline" to report. You will be directed to complete and,
submit an automated DHS OIG Investigative Referral Submission Form. Submission
through our website ensures that your complaint will be promptly received and
reviewed by DHS OIG.

Should you be unable to access our website, you may submit your complaint in writing
to:

Department of Homeland Security

Office of Inspector General, Mail Stop 0305
Attention: Office of Investigations Hotline
245 Murray Drive, SW

Washington, DC 20528-0305

You may also call 1(800) 323-8603 or fax the complaint directly to us at
(202) 254-4297.

The OIG seeks to protect the identity of each writer and caller.
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