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Executive Director
New York Sandy Recovery Field Office
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FROM: John V. Kelly
Assistant Inspector General
Office of Emergency Management Oversight

SUBJECT: New York City’s Department of Transportation Needs
Assistance to Ensure Compliance with Federal Regulations
FEMA Disaster Number 4085-DR-NY
Audit Report Number 01G-14-120-D

We audited Public Assistance grant funds awarded to New York City’s Department of
Transportation (Department) in New York, New York (Public Assistance Identification
Number 061-51000-51). Our audit objective was to determine whether the
Department’s policies, procedures, and business practices were adequate to account for
and expend Federal Emergency Management Agency (FEMA) grant funds according to
Federal regulations and FEMA guidelines. We conducted this audit early in the Public
Assistance process with the goal of identifying areas where the Department may need
additional technical assistance or monitoring. In addition, proactively auditing grant
recipients early in the grant cycle allows them the opportunity to correct non-
compliance with Federal regulations before they spend the majority of their funding. It
also allows them the opportunity to supplement deficient documentation or locate
missing documentation before too much time elapses.

The New York State Division of Homeland Security and Emergency Services (New York),
a FEMA grantee, awarded the Department $19.1 million for damages resulting from
Hurricane Sandy, which occurred on October 29, 2012. The award provided 90 percent
funding for one large debris-removal project (Category A) and four large permanent
work projects (Categories C through G).! The audit covered the period October 27, 2012,
through July 15, 2013, and included all five projects, or 100 percent of the total award
(see exhibit). At the time of our audit, the Department had not submitted any claims for
reimbursement.

Ytederal regulations in effect at the time of the disaster set the large project threshold at $67,500.
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We conducted this performance audit between July and December 2013, pursuant to
the Inspector General Act of 1978, as amended, and according to generally accepted
government auditing standards. Those standards require that we plan and perform the
audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based upon our audit objective. We believe the evidence
obtained provides a reasonable basis for our findings and conclusions based upon our
audit objective. We conducted this audit by applying the statutes, regulations, and
FEMA policies and guidelines in effect at the time of the disaster.

We interviewed officials from FEMA, New York, and the Department; gained an
understanding of the Department’s method of accounting for disaster-related costs;
reviewed the Department’s procurement policies and procedures; judgmentally
selected (based on dollar amount) and reviewed project costs and procurement
transactions for the five projects we audited; reviewed applicable Federal regulations
and FEMA guidelines; and performed other procedures considered necessary to
accomplish our objective. We also notified the Recovery Accountability and
Transparency Board of all contracts the subgrantee awarded under the grant to
determine whether the contractors were debarred or whether there were any
indications of other issues related to those contractors that would indicate fraud, waste,
or abuse. We did not perform a detailed assessment of the Department’s internal
controls over its grant activities because it was not necessary to accomplish our audit
objective.

BACKGROUND

The Department’s mission is to provide for the safe, efficient, and environmentally-
responsible movement of people and goods in the City of New York. The Department
also maintains and enhances the transportation infrastructure crucial to the economic
vitality and quality of life of city residents. The Department’s 4,500 employees manage
approximately 6,300 miles of streets and highways, 12,000 miles of sidewalk, 781 bridge
structures, and 6 tunnels. The Department’s staff also installs and maintains more than
1.3 million street signs, 12,000 signalized intersections, and 300,000 streetlights.

During the incident period of October 27 through November 8, 2012, strong winds,
heavy rains, and a storm surge from Hurricane Sandy caused extensive damage
throughout the city and flooded streets along the shorelines in all five boroughs (the
Bronx, Manhattan, Brooklyn, Queens, and Staten Island). The hurricane resulted in a
loss of power and damaged the Department's traffic signal and streetlight infrastructure
throughout the city and some bridges. Floodwaters severely damaged the Department’s
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offices causing occupants of the building to relocate for 6 weeks and disrupting normal
operations.

RESULTS OF AUDIT

The Department’s policies, procedures, and business practices were not adequate to
account for and expend FEMA grant funds according to Federal regulations and FEMA
guidelines. The Department did not (1) adequately compete a $3.0 million contract for
disaster repairs, (2) track grant expenditures by project as Federal regulations require,
or (3) maintain adequate documentation supporting direct administrative costs. In
addition, the Department should have taken additional steps to provide opportunities
when possible for small businesses, minority-owned firms, women’s business
enterprises, and labor surplus area firms to compete for contract work.

In its formal response (see appendix A), the Department said that the streetlight
damage posed a significant danger to public safety; and therefore, the exigent
circumstances justified the Department’s contract awards without full and open
competition. However, the Department also said in its formal comments that it took
several months to finalize an agreement with FEMA on the scope of damaged items that
FEMA would reimburse. Therefore, we disagree that streetlight damage posed
significant risks to life and property. If the Department waited until FEMA agreed to
reimburse the Department, the Department’s actions would demonstrate the
conditions were not exigent. If the streetlights posed a significant danger to public
safety, the Department would have awarded the contract shortly after the disaster, not
5 months after the disaster.

Regarding our findings on tracking costs by project and documenting direct
administrative costs, Department officials said that they are developing policies and
procedures for these tasks. We are not questioning any costs in this report. However,
FEMA should review the reasonableness of the $3.0 million the Department intends to
claim for contract work. FEMA should also direct the State to work with the Department
in addressing the issues we identified in this report and monitor the Department’s
progress.
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The Department Did Not Follow Federal Procurement Standards

The Department awarded two contracts totaling $4.4 million without following Federal
procurement standards.? For the $3.0 million contract for street lighting, the
Department did not provide for full and open competition. For both contracts—the
$3.0 million contract for street lighting and a $1.4 million contract for emergency
contract design and support services—the Department did not take sufficient
affirmative steps to assure the use of minority firms, women’s business enterprises, and
labor surplus area firms when possible. Federal regulations at 44 CFR 13.36, in part,
require subgrantees do the following:

e Perform procurement transactions in a manner providing full and open
competition except under certain circumstances. One allowable circumstance is
when there is a public exigency or emergency for the requirement that will not
permit a delay resulting from competitive solicitation (13.36(d)(4)(i)(B)); and

e Take all necessary affirmative steps to assure the use of minority firms, women’s
business enterprises, and labor surplus area firms when possible (13.36

(e)(1)(2)).

As a result, full and open competition did not occur as required by Federal regulation.
Additionally, the Department did not afford small and minority businesses, women’s
business enterprises, and labor surplus area firms sufficient opportunity to bid on the
contracts.

Limited Competition — The Department awarded the $3.0 million unit-price contract on
March 27, 2013, for streetlight repair in parks throughout the city, after soliciting
proposals from five preselected contractors. The Department contracted for these
services under the New York City Procurement Policy Board Rules, Section 3-06,
Emergency Purchases. Under Section 3-06, the New York City Comptroller and
Corporation Counsel must approve an agency’s request to make emergency purchases.
Once the agency obtains approval from the Comptroller and Corporation Counsel, it
may bypass normal procurement methods. They must, however, still provide as much
competition as is possible and practical.

Although the Department followed the city’s procurement rules in awarding this
contract, it did not follow Federal regulations requiring full and open competition. The
Department limited competition to five preselected vendors. It did not publicly
advertise the solicitations for proposals so that all qualified contractors had an

> The Department awarded one unit-price contract for $3.0 million for street lighting repair citywide and a
$1.4 million task order on a pre-disaster Engineering Services Agreement for emergency contract design and support
services.
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opportunity to bid. Conducting full and open competition is not optional and
subgrantees cannot waive Federal regulations. Full and open competition not only helps
ensure a fair price, it also decreases the chance of fraud and collusion among bidders.

The Department awarded the lighting contract almost 5 months after the hurricane
made landfall on October 29, 2012, long after the exigent period when life and property
were at risk. Generally, we do not question costs based on noncompliance with Federal
competitive bidding procedures while life and property are at risk. However, once the
danger passes, subgrantees should fully comply with Federal contracting regulations.
Department officials believed they contracted properly because they received an
emergency disaster declaration from the Comptroller and Corporation Counsel.

In its formal response, the Department said it took several months to finalize an
agreement with FEMA on the scope of damaged items that would be reimbursable. It is
clear that the damage did not pose a significant risk to life or property. If it did, surely
the Department would have repaired the damage right away. Instead, it waited

5 months to award the contract while it reached agreement with FEMA on whether
FEMA would reimburse the repairs.

Opportunities for Small Business, Minority-Owned Firms, Women’s Business
Enterprises, and Labor Surplus Area Firms — The Department did not take sufficient
steps to provide opportunities to small businesses, minority-owned firms, women’s
business enterprises, and labor surplus area firms when it awarded two contracts
totaling $4.4 million. Federal regulations require subgrantees to take specific affirmative
steps to ensure that they use these businesses when possible. As we discussed
previously, for the $3.0 million contract, the Department solicited bids from five
preselected firms. However, it did not take steps to ensure these types of firms had
opportunities to bid on disaster-related work.

For the $1.4 million contract for bridge design and support services, the Department
advertised the request for proposals in the City Record, Minority Commerce Weekly, and
New York State Reporter; and posted it in the City Record Online for a month. However,
the Department should have taken the additional affirmative steps specified in 44 CFR
13.36(e)(2). These steps include placing qualified small and minority businesses and
women’s business enterprises on solicitation lists, and using the services and assistance
of the Small Business Administration and the Minority Business Development Agency of
the Department of Commerce.

In its formal response, the Department said the city’s rules did not require it to have a

Disadvantaged Business Enterprise goal due to the uncertainty of the scope, locations,
and schedule of work at the time of bid. Regardless, even if the city’s rules allowed the
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Department’s actions, the city cannot waive Federal grant requirements. Moreover,
they also said that while waiting for FEMA’s final approval of the work, the Department
inspected the affected locations, assessed the damage, removed debris, conducted
surveys, and prepared the scope of work used to bid the streetlight work. By the time
the Department put the contract out to bid, the uncertainty no longer existed.

Contracting for Future Disaster-related Projects — During our fieldwork, Department
officials said they planned to use their emergency purchase procedures to award
additional Hurricane Sandy contracts for the repair and replacement of damaged
streetlights and traffic signals citywide at an estimated cost of $90 million. We advised
officials that for these future Federally-funded disaster contracts, the Department
should ensure that it complies with all Federal regulations, in particular full and open
competition. Subsequently, Department officials said they would openly compete future
street lighting and traffic signal contracts in accordance with 44 CFR 13.36.

The Department Did Not Track Grant Expenditures by Project

The Department could not provide documentation that it tracked grant expenditures to
a specific project as 44 CFR 13.20 and 206.205 require. Tracking costs by project

(1) helps ensure that costs relate to the FEMA-authorized scope of work and do not
duplicate other claimed costs and (2) assists FEMA and the grantee in final project
closeout. Department officials said assigning disaster costs by project has been difficult
because they could not allocate contract costs among multiple funding sources.?

An official from New York City’s Office of Management and Budget said his office was
actively working with the Department to assign Hurricane Sandy expenditures to specific
project worksheets. The Department’s formal response said the Department has
developed policies, procedures, and business practices to ensure compliance with FEMA
guidelines. It also said New York City’s Office of Management and Budget contracted
with an outside consultant to provide assistance with tracking, documenting, and
recouping Federal funding for Hurricane Sandy damages.

® The New York City Charter requires the City Comptroller to register all contracts to ensure that sufficient funds exist
to make payments for that contract, that all appropriate certifications and documentation has been obtained and
collected, and that the contractor is not involved in corrupt activity or that there was not possible corruption in the
letting of the contract.
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The Department Did Not Document Direct Administrative Costs

The Department did not properly document, track, or charge direct administrative costs
to specific projects. The Department plans to claim direct administrative costs for each
of the five projects; however, it could not provide support for these costs for a debris
removal project it completed in December 2012. FEMA Disaster Assistance Policy 9525.9
allows subgrantees to claim administrative costs related directly to a specific project.

A Department official said this occurred because the Department estimated direct
administrative costs for the debris removal project before the city’s Office of
Management and Budget provided the Department guidance on how to document the
costs. The Department said it plans to conduct additional research to compile the actual
direct administrative costs. In its formal response, officials said the Department is
adequately tracking administrative costs and is currently working with FEMA to develop
a set of procedures and guidance for capturing costs.

Conclusion

Department officials believed they were justified in not conducting a full and open
competition because they had obtained an emergency exemption from the city.
However, the city cannot waive Federal grant requirements. The work was not exigent
because life and property were not at risk. To assist the Department with future
compliance, FEMA should also direct the State to assist the Department in correcting
the other deficiencies we identified in this report and monitor the Department’s
progress. Department officials said they plan to comply with Federal requirements on
future contracts for street lighting and traffic signal projects.

RECOMMENDATIONS
We recommend that the Executive Director, New York Sandy Recovery Field Office:
Recommendation #1: Review the reasonableness of the $3.0 million that the New York

City Department of Transportation intends to claim for contract work that it did not
properly compete.

Recommendation #2: Direct the New York State Division of Homeland Security and
Emergency Services to assist the New York City Department of Transportation in
correcting the procurement and accounting issues we identified in this report and
monitor its progress.
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DISCUSSION WITH MANAGEMENT AND AUDIT FOLLOWUP

We discussed the results of our audit with Department officials during our audit and
included their comments in this report, as appropriate. We also provided a draft report
in advance to FEMA, New York, and Department officials and discussed it at exit
conferences with FEMA officials on December 18, 2013, and with New York and
Department officials on February 19, 2014. FEMA generally agreed with our findings and
recommendations.

However, New York and Department officials disagreed with the findings. In a written
response dated March 4, 2014 (see appendix A), New York City’s Law Department said
the draft report’s findings were based on “a misapprehension of facts and a misreading
of the law.” We disagree because the type of damages caused by the hurricane and the
Department’s delay in repairing the damage establish that the work was not exigent—
life and property were not at risk. Further, a state or city cannot waive Federal grant
requirements. Although the Department’s attorneys are correct that Federal regulation
does not define exigent circumstances, we have consistently interpreted it to mean a
period when life and property are at risk; a period requiring immediate action that “will
not permit a delay resulting from competitive solicitation.”

Within 90 days of the date of this memorandum, please provide our office with a
written response that includes your (1) agreement or disagreement, (2) corrective
action plan, and (3) target completion date for each recommendation. Also, please
include the contact information for responsible parties and any other supporting
documentation necessary to inform us about the current status of the recommendation.
Until we receive and evaluate your response, we will consider the recommendations
open and unresolved.

Consistent with our responsibility under the Inspector General Act, we will provide
copies of our report to appropriate congressional committees with oversight and
appropriation responsibility over the Department of Homeland Security. We will post
the report on our website for public dissemination.

Major contributors to this report are Christopher Dodd, Acting Director; Judy Martinez,
Audit Manager; Robert Ferrara, Auditor-in-Charge; Chiquita Washington, Senior Auditor;

and Ebenezer Jackson, Program Analyst.

Please call me with any questions at (202) 254-4100, or your staff may contact
Christopher Dodd, Acting Director, Central Regional Office, at (214) 436-5200.

www.oig.dhs.gov 8 01G-14-120-D


www.oig.dhs.gov�

OFFICE OF INSPECTOR GENERAL
Department of Homeland Security

Exhibit
Schedule of Projects Audited
Project Project Gross Award Insurance Net Award
Number Category* Amount Reductions Amount

38 A S 7,370,394 0| $ 7,370,394
535 C 7,728,433 0 7,728,433
783 E 129,979 0 129,979
796 C 2,213,522 0 2,213,522
1054 G 1,627,465 0 1,627,465
Totals $19,069,793 0| 519,069,793

Source: FEMA’s Emergency Management Mission Integrated Environment system

*FEMA classifies disaster-related work by type: debris removal (Category A), emergency protective
measures (Category B), and permanent work (Categories C through G).
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Appendix A
New York City’s Response to Audit Report

10
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Appendix B
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Report Distribution List

Department of Homeland Security
Secretary

Chief of Staff

Chief Financial Officer

Under Secretary for Management
Audit Liaison, DHS

Chief Privacy Officer

Federal Emergency Management Agency

Administrator

Chief of Staff

Chief Financial Officer

Chief Counsel

Director, Risk Management and Compliance

Audit Liaison, FEMA Region Il

Audit Liaison, FEMA (Job Code G-13-051)

Chief Procurement Officer

Federal Coordinating Officer, FEMA Disaster Number 4085-DR-NY

Recovery Accountability and Transparency Board
Director, Investigations, Recovery Accountability and Transparency Board

Office of Management and Budget
Chief, Homeland Security Branch
DHS OIG Budget Examiner

Grantee
Commissioner, New York State Division of Homeland Security and Emergency Services

State
New York State Comptroller, Office of the State Comptroller

Subgrantee
Deputy Commissioner of Finance, New York City Department of Transportation
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Congress
Senate Committee on Appropriations, Subcommittee on Homeland Security
Senate Committee on Homeland Security and Governmental Affairs

House Committee on Appropriations, Subcommittee on Homeland Security
House Committee on Homeland Security

House Committee on Oversight and Government Reform
House Committee on Transportation and Infrastructure
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ADDITIONAL INFORMATION

To view this and any of our other reports, please visit our website at: www.oig.dhs.gov.

For further information or questions, please contact Office of Inspector General (OIG)
Office of Public Affairs at: DHS-OIG.OfficePublicAffairs@oig.dhs.gov, or follow us on
Twitter at: @dhsoig.

OIG HOTLINE

To expedite the reporting of alleged fraud, waste, abuse or mismanagement, or any
other kinds of criminal or noncriminal misconduct relative to Department of Homeland
Security (DHS) programs and operations, please visit our website at www.0ig.dhs.gov
and click on the red tab titled "Hotline" to report. You will be directed to complete and
submit an automated DHS OIG Investigative Referral Submission Form. Submission
through our website ensures that your complaint will be promptly received and
reviewed by DHS OIG.

Should you be unable to access our website, you may submit your complaint in writing
to:

Department of Homeland Security

Office of Inspector General, Mail Stop 0305
Attention: Office of Investigations Hotline
245 Murray Drive, SW

Washington, DC 20528-0305

You may also call 1(800) 323-8603 or fax the complaint directly to us at
(202) 254-4297.

The OIG seeks to protect the identity of each writer and caller.
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